This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


bAA 


HARVARD  LAW  SCHOOL 
LIBRARY 


Digitized  by 


^L 


Google 


Digitized  by 


Google 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by 


Google 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


NATIONAL  REPORTER  SYSTEM  — STATE  SERIES 

THE 

SOUTHEASTERN  REPORTER 

VOLUME  91 

PERMANENT  EDITION 

COMFRISINO  ALIi  THB  DECISIONS  OF 

THE   SUPREME  COURTS  OF  APPEALS  OF  VIRGINIA  AND  WEST 

VIRGINIA,  THE  SUPREME  COURTS  OF  NORTH  CAROLINA 

AND  SOUTH   CAROLINA,   AND  THE   SUPREME 

COURT  AND  COURT  OF  APPEALS 

OF  GEORGIA 

WITH  KEY-NUMBER  ANNOTATIONS 


CONTAINma  A  TABLE  OF  SOUTHEASTERN  CASES  IN  WHICH  REHEARINaS 

HAVE  BEEN  DENIED 


JANUARY  27  —  MAY  5,  1917  ^r 

I  35 


I  ST.  PAUL 

WEST  PUBLISHING  CO. 
1917 


Digitized  by 


Google 


OOFTBIOHT,  1917 
B7 

WEST  PUBLISHING  COMPAMZ 

(91  s.m 


Digitized  by 


Google 


SOUTHEASTERN  REPORTER,  VOLUME  91 


JUDGES 
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BEVERLY  D.  EVANS,  Pbesidinq  Jdstio*. 

ASSOCIATE  JT7STTCES. 
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PEYTON  L.  WADE,  Chief  Judok. 

JUDGES. 

WALTER  F.  GEORGE.  ROSCOE  LUKE. 
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EUGENE  B.  GARY,  Chief  Justice. 
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*  BeglnniDg  January  1,  1117.  *  Ceased  to  be  President  January,  1917. 

*  Resigned  Marcb  1,  1917.  *  Became  President  January,  1917. 
>  Became  President  Marcb  i,  U17.  '  Term  expired  December  31,  1916, 

*  Appointed  November  16,  ISIS.  *  Elected  December  31,  1916,  to  succeed  Jobn  W.  Haaoq 
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ted  December  31,  1916,  to  succeed  Jobn  W.  Hasoik     T 
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COURT  RULES 


SUPREME  COURT  OF  GEORGIA 


Certiorari  Rules  Adopted  December  18,  1916 


Rule  1.  Ko  decision  ot  the  Court  of  Ap- 
peals will  be  reviewed  by  certiorari,  unless 
the  applicant  give  written  notice  to  the  clerk 
of  the  Court  of  Appeals,  within  ten  days  aft- 
er the  filing  of  the  judgment,  of  hla  Intention 
to  apply  to  the  Supreme  Court  for  a  writ  of 
certiorari;  nor  unless  such  application  for 
certiorari  be  filed  with  the  clerk  of  the  Su- 
preme Court  within  thirty  days  from  the  fil- 
ing of  the  Judgment  in  the  Court  of  Appeals. 

Rule  2.  Where  an  application  is  submitted 
to  this  court  for  a  writ  of  certiorari  to  re- 
view a  decision  of  the  Court  of  Appeals,  the 
petitioner  must  furnish,  as  an  exhibit  to  the 
petition,  a  certified  copy  of  the  entire  record 
of  the  case  in  the  Court  of  Appeals,  or,  in 
lieu  thereof,  a  copy  of  such  record  omitting 
the  evidence  if  the  evidence  is  not  deemed 
necessary  by  the  applicant.  In  either  event 
the  transcript  shall  contain  a  copy  of  the 
Judgment  and  of  the  opinion  or  (^ilnlons  of 
the  Court  of  Appeals.  If  this  court  shall  be 
of  the  opinion  that  the  evidence  is  ne^ssary 
for  a  determination  of  the  question  raised  in 
the  petiti(«,  the  applicant  will  be  required 
to  furnish  a  certified  copy  of  the  evidence; 
and  on  bis  failure  to  comply  with  the  order 
of  this  court  in  this  respect  the  writ  will  be 


denied.  The  petition  shall  contain  a  succinct 
abstract  and  statement  of  the  matter  involv- 
ed, and  the  specific  reason  or  reasons  relied 
on  for  the  allowance  of  the  writ.  A  failure 
to  comply  with  this  provision  will  be  deemed 
a  sufficient  reason  for  denying  the  petition. 
Notice  of  the  date  of  the  filing  of  the  peti- 
tion, together  with  a  copy  of  the  petition, 
and  brief,  if  any,  in  support  of  the  same, 
shall  be  served  on  counsel  for  the  respondent 
within  three  days  after  such  date ;  the  brief 
for  respondent,  If  any,  shall  be  filed  within 
five  days  of  such  service.  Oral  argument  will 
not  be  permitted  on  such  petition. 

Rule  3.  All  applications  for  a  writ  of  cer- 
tiorari to  the  Court  of  Appeals  must  be  filed 
with  the  clerk  of  the  Supreme  Court,  and 
shall  be  by  him  submitted  to  the  court  on  the 
tenth  day  after  such  filing.  The  clerk  of  tlie 
Supreme  Court  shall  give  notice  to  the  clerk 
of  the  Court  of  Appeals  of  the  filing  of  all  ap- 
pllcatlous  for  the  writ  of  certiorari. 

Rule  4.  Applications  for  certiorari  shall  be 
docketed  as  other  cases.  The  costs  in  such 
cases  shall  °be  ten  dollars,  and  shall  be  paid 
to  the  clerk  on  the  filing  of  the  application 
for  certiorari.  On  failure  to  pay  the  costs, 
the  clerk  shall  not  file  the  application. 


AMENDMENTS  TO  RULES 


COURT  OF  APPEALS  OP  GEORGIA » 


Adopted  on  Januaiy  1,  1917,  instead  of  Previous  Rule  18 


v.— DIVISIONS      AND      DISQUALIFICA- 
TION. 

Rule  18.  The  Chief  Judge  shall  assign  the 
Judges  to  the  two  divisions  of  the  court,  and 
may  at  any  time  change  the  personnel  thereof 
by  transferring  one  or  more  of  the  Judges 
from  one  division  to  the  other. 

Rule  18a.  The  Chief  Judge  shall  apportion 
the  cases  between  the  two  divisions,  and  di- 
rect when  each  division  shall  occupy  the 
bench. 

Rule  18b.  Whenever  all  the  Judges  of  ei- 
ther division  are  disqualified  from  hearing 
any  case  coming  before  that  division.  It  shall 
be  transferred  to  the  other  division.    Where 


not  exceeding  two  Judges  in  a  division  ate 
disqualified,  a  full  division  shall  be  made  by 
the  Chief  Judge  temporarily  assigning  other 
Judges  to  that  division. 

If  in  any  case  four  or  more  Judges  are  dis- 
qualified, so  that  there  will  not  be  three 
qualified  Judges  to  decide  the  case,  a  full 
division  of  three  shall  be  made  up  by  re- 
questing the  Governor  to  designate  one  or 
more  Judges  of  the  superior  courts  to  pre- 
side. 

Whenever  It  shall  become  necessary  to  pro- 
ceed under  this  rule,  the  matter  should  be 
brought  to  the  attention  of  the  court  prompt- 
ly. Counsel  arc  expected  to  exercise  due  dil- 
igence in  complying  with  this  requirement. 


*  For  other  TUle%  bm  {7  S.  BL  s ; 
01  S  A  (Ti) 


67  8.  B.  tv;    71  B.  B.  vU. 
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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  APPEALS  OF  VIRGINIA* 


II.  BRIEFa 

Connael  for  tbe  appellant,  or  plaintiff  in 
error,  shall  file  in  the  clerk's  office  fifteen 
days  before  tbe  argument  of  the  case  begins,  a 
printed  brief  containing  a  concise  abstract 
or  statement  of  the  facts  of  the  case,  and 
presenting  succinctly  the  questions  Involved 
and  the  authorities  relied  on  in  support  there- 
of, whUih  brief  shall  be  signed  by  some  coun- 
sel practicing  in  this  court.  Connsel  for  the 
appellee  or  defendant  in  error,  shall  file  his 
brief  in  the  clerk's  office  at  least  eigbt  days 
before  the  argument  of  the  case  begins.  His 
brief  shall  be  of  like  character  with  that  re- 
quired of  the  appellant,  or  plaintiff  in  error, 
except  tliat  no  statement  of  the  facts  of  the 
case  shall  be  necessary  unless  that  present- 
ed by  the  appellant  or  plaintiff  in  error  Is 
eontroverted,  in  which  case  he  shall  either  re- 
state the  facts  as  he  vievrs  them,  or  point 
out  the  matters  or  things  controverted,  giving 
reference  to  the  pages  of  the  record  bearing 
on  the  controverted  points.  If  the  brief  of 
counsel  for  the  appellee  or  defendant  In  error 
does  not  conform  to  this  requirement,  the 
oonrt  tnay,  if  it  deems  proper,  accept  the 
statement  of  counsel  for  tbe  appellant  or 


plaintiff  in  error  as  correct.  The  reply  of 
the  appellant  or  (daintiff  in  error  shall  be 
filed  at  least  two  days  before  the  argument 
begins  in  which  he  shall  insert  aU  tht  au- 
thorities relied  on  by  him ;  and  no  error  oth- 
er than  such  as  shall  be  pointed  out  and  in- 
sisted on  in  such  brief,  on  the  part  of  the 
plaintiff  or  appellant,  shall  (without  leave  of 
the  court)  be  admitted  as  a  ground  for  argu- 
ment, on  the  hearing  of  the  cause.  No  cause 
shall  be  proceeded  in  without  such  brief.  But 
a  party  who  has  prepared  and  filed  a  brief 
may  insist  on  a  hearing  when  the  cause  is 
regularly  called,  although  no  brief  shall  have 
been  filed  by  his  adversary.  If  one  of  the 
parties  omits  to  file  such  a  brief,  he  cannot 
be  heard,  and  the  case  will  be  heard  ex  parte 
upon  the  argument  of  tbe  party  by  whom  the 
brief  is  filed.  The  plaintiff  or  appellant  may 
adopt  the  petition  as  his  brief,  provided  it 
contains  tbe  statement  of  facts  above  requir- 
ed. If  no  brief  be  filed  by  either  party, 
when  a  cause  is  called  it  shall  stand  contin- 
ued until  the  next  term,  unless  the  court  shall 
otherwise  order. 

April  6.  1917. 


91S.B. 


>  For  otll«r  rules,  m«  71  8.  E.  tU,  88  S.  H.  vL 
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HERNCON  ▼.  CAKS'B  et  al.    (No.  0570.) 

(Supreme  Onrt  of  South  Carolina.     Dec.  27, 
1916.) 

lixccrTOBa  and  Aduinistbatobs  €=>495(5)— 
RioRT  TO  CoMinaBsioNS— "Salk." 
Where  an  executor  had  power  onder  a  will 
to  manage  an  estate  until  the  time  for  distribu- 
tion and  to  sell  property  for  the  payment  of 
debts,  and  an  administrator  with  will  anne.Tcd, 
appointed  after  the  executor's  death,  divided  the 
property,  consisting  of  stocks,  bonds,  and  real 
estate,  among  the  devisees  and  legatees  under 
the  will  in  accordance  with  an  order  of  the 
court,  authorizing  him  to  conrey  the  property 
to  certain  of  the  devisees  for  the  prices  agreed 
to  be  paid,  the  property  having  been  delivered 
to  the  le^tees  and  devisees  in  kind,  there  was 
no  element  of  a  sale,  and  tbe  administrator  was 
not  entitled  to  commissions  on  such  conveyances 
under  Civ.  Code  1012,  i  3653,  entitling  execu- 
tors and  administrators  to  commiiisions  for  mon- 
ey received  and  pjid  out  during  the  continuance 
<^  their  .administration. 

[EM.  Note.— For  other  eaaes,  see  Ezecntot«  and 
Administrators,  Cent.  Dig.  |  2009;  Dec  Dig. 
«=»495(5).] 

Appeal  from  Common  Pleas  Circuit  CJonrt 
of  Lanrens  County;   John  S.  Wilson,  Judge. 

Action  by  John  N.  Hemdon  as  administra- 
tor with  wiil  annexed  of  the  estate  of  B.  M. 
(Talne,  deceased,  against  Mrs.  Rosa  I.  Calne 
and  others.  From  a  judgment  of  tbe  circuit 
court,  reversing  a.  Judgment  of  tile  probata 
court  for  the  defendants,  defendants  appeal. 
Reversed. 

W.  C.  Irby,  Jr^  and  F.  P.  McGowan,  both 
of  laurens,  and  Walter  H.  Powell,  of  Wbite- 
rille,  N.  C,  for  appellants.  Simpson,  Cooper 
&  Babb,  of  Laurens,  for  respondent. 

GARY,  C.  J.  This  appeal  involves  the 
ri^t  of  the  plalntlfl  to  certain  commissions. 
Dr.  E.  M.  Calne  died  on  3d  of  October,  1806, 
leaving  a  will  wherein  he  appointed  Frank 
Hammond  his  executor,  who  acted  as  such, 
until  his  death  In  January,  1914.  Shortly 
after  the  executor  died,  John  M.  Herndon 
was  appointed  administrator  cum  testamento 
annexo.  < 

The  third,  eight,  and  fifteenth  clauses 
of  the  wlU  are  as  follows: 

Third.  "My  executor  upon  my  death  shall 
take  charge  of  my  whole  estate,  real  and  person- 
al and  manage  the  same  as  in  his  discretion  is 
best,  making  from  time  to  time  such  changes  in 


tbe  investments  as  in  his  opinion  may  be  ad- 
vantageous to  my  estate,  to  which  end  I  hereby 
authorize  and  empower  him  to  make  good  title 
to  any  of  my  propert;?,  and  to  do  any  and  all 
things  necessary  to  give  him  as  executor,  full 
control  and  management  of  my  property.  From 
present  prospects,  it  is  probable  that  there  will  be 
on  hand  at  the  time  of  my  death,  or  soon  there- 
after, considerable  carti,  coming  from  tbe  insur- 
ance that  I  have  on  my  life,  for  the  benefit  of  my 
estate,  and  from  other  sources;  it  is  not  likely, 
therefore,  to  be  necessary  to  sell  any  of  my  prop- 
erty or  disturb  any  investments,  for  the  purpose 
of  paying  anything  I  may  owe  or  meeting  any  de- 
mand<i  at  that  time.  As  a  general  rule,  I  would 
advise  against  disturbing  investments,  unless 
there  be  manifest  and  good  reason  therefor,  es- 
pecially as  regards  real  estate  investments." 

Eighth.  "I  direct  that  my  executor  make  a  gen- 
eral distribution  of  my  estate,  when  my  young- 
est child  attains  the  age  of  twenty-one  years, 
giving  to  my  wife  Rosa  I.  Caine — if  she  be  then 
living  and  not  having  married  after  mjr  death — 
one  third;  and  to  my  children  then  living,  each 

an  equal  share  of  the  remaining  two  thirds. 
•    »    * " 

Fifteenth.  "I  am  satisfied  that  the  income 
from  estate,  t^H  be  more  than  enough  for  the 
support  and  maintenance  for  my  wife  and  chil- 
dren, as  provided  for  In  the  sixth  clause  of  -this 
my  will,  but  if  it  should  not  be,  I  authorize  my 
executor  with  prudence  to  make  up  any  de- 
ficiency out  of  the  corpus  of  my  estate." 

The  youngest  child  became  of  age  on  the 
20th  of  September,  1915 ;  and  on  the  30th  of 
October,  1016,  the  plalntlfl  filed  a  partition 
for  settlement  of  the  estate  in  the  probate 
court  Among  the  assets  of  the  estate,  which 
were  in  the  hands  of  the  executor,  and  which 
were  received  by  the  administrator,  were 
certain  stocks  and  bonds.  The  following 
statement  appears  In  the  record: 

"These  stocks  and  bonds  were  disposed  of  by 
the  administrator,  to  some  of  the  legatees  at 
hgreed  valuations,  aggregating  $20,605.00,  and 
were  transferred  by  him  to  those  respectively 
taUng  same,  and  tiie  takers  executed  and  deliv- 
ered to  the  administrator,  receipts  for  the 
amounts  taken  by  them,  a  copy  of  one  ot  the 
receipts  being  hereinafter  set  out,  all  of  the 
receipts  being  in  the  same  form.  The  receipts 
80  executed  and  delivered  to  tbe  administrator, 
included  the  price  of  the  stocks  and  bonds,  the 
price  of  the  real  estate,  and  the  amount  of  cash 
received  by  the  makers  respectively,  and  the 
amount  due  on  notes  of  the  maker  held  by  the 
administrator." 

The  copy  of  the  receipt  to  which  reference 
Is  made  is  as  follows: 

"Laurens,  S.  &    Oct  20,  lOlS. 

"Received  from  J.  N.  Herndon,  administrator 
estate  of  E.  M.  Caine,  fifty  eight  hundred  and 
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thirty-three  **/ioo  dollars  as  a  portion  of  m^ 
interest  in  estate  of  E.  M.  Caine,  in  general  di- 
vision, including  check  for  $221.83,  dated  Octo- 
ber 18.  1915. 
"15,833.32.  Mariegene  a  Garlington?' 

During  the  year  1915,  the  plaintiff  filed  a 
complaint  in  the  court  of  common  pleas,  in 
which  It  was  alleged: 

"That  the  said  lands  cannot  be  divided  con- 
veniently in  kind  amongst  the  devisees,  without 
material  injury  to  the  interests  of  the  several 
parties,  and  some  of  the  said  devisees  do  not 
desire  to  take  any  of  the  said  real  estate,  on 
their  distributive  shares,  and  all  of  the  said 
devisees  desire  that  the  said  real  estate  be  sold, 
the  proceeds  paid  to  the  plaintiff  as  administra- 
tor, and  divided  amount  the  legatees  and  devi- 
sees, in  accordance  with  their  respective  inter- 
ests, under  the  will  of  the  said  R  M.  Caine, 
and  the  said  legatees  and  devisees  have  agreed 
amongst  themselves,  as  to  the  price  at  which 
said  lands  shall  be  sold  to  those  agreeing  to 
purchase  the  same,  and  said  prices  are  reason- 
able and  fair,  and  it  would  be  to  the  best  in- 
terest of  all  the  parties  having  an  interest  in 
said  estate,  that  the  said  agreement  be  con- 
firmed, and  the  plaintiffs  be  permitted  to  sell  to 
the  legatees  and  devisees,  agreeing  to  purchase 
the  lots  and  parcels  of  land  so  agreed  to  be  pur- 
chased by  them." 

His  honor  the  circuit  judge  granted  an 
order: 

"That  the  plaintiff,  John  N.  Hemdon,  as  ad- 
ministrator cum  testamento  annezo,  be,  and  he 
is  hereby,  authorized,  empowered,  and  directed 
to  convey  the  lands  described  in  the  complaint 
to  the  parties  therein  described,  at  the  prices 
therein  agreed  to  be  paid,  and  execute  and  de- 
liver to  the  said  parties  deeds  of  said  premises 
conveyed,  ui>on  the  said  parties  individually 
complying  with  the  terms  of  the  purchase,  by 
paying  the  purchase  money  agreed  to  be  paid. 
[Then  follows  in  order  a  description  of  the  lands 
to  be  conveyed,  the  prices  to  be*  paid  therefor, 
and  the  names  of  the  parties  to  whom  the  con- 
veyances were  to  be  made.]" 

The  probate  Judge  ruled  that  the  plaintiff 
was  not  entitled  to  commissions,  for  receiv- 
ing and  pajrlng  out  the  proceeds  arising  from 
the  sale  of  the  said  stocks  and  bonds,  and 
the  real  estate.  On  appeal  to  the  circuit 
court,  the  Judgment  of  the  probate  Judge  was 
reversed,  and  this  Is  an  appeal  from  the  said 
ruling. 

The  administrator  claims  commissions  of 
the  5  per  cent,  for  receiving  and  paying  out 
the  proceeds  arising  from  the  sale  of  the 
stocks  and  bonds  (valued  at  $20,605)  and 
from  the  sale  of  the  real  estate  (valued  at 
$32,856.10)  under  section  3653  of  the  Code  of 
Laws  of  1912,  which  provides  that  executors 
and-  administrators  shall,  for  their  care, 
trouble,  and  attendance  in  the  execution  of 
their  several  duties,  take,  receive,  or  retain 
in  their  custody  a  sum  not  exceeding  the  sum 
of  $2.50  for  every  $100  which  they  shall  re- 
ceive, and  the  sum  of  $2.50  for  every  $100 
which  they  shall  pay  away,  in  credits,  debts, 
legacies,  or  otherwise,  during  the  course  and 
continuance  of  their  managements  or  admin- 
istration. The  plaintiff  contends  that  the 
transactions  between  him  and  the  said  par- 
ties were  the  same.  In  effect,  as  if  lie  had 
converted  the  said  property  into  money,  by  a 
sale  thereof  to  a  third  party,  and  had  actual- 


ly distributed  the  proceeds  arising  from  the 
sale  among  the  parties  entitled  to  them.  The 
intention  of  the  testator  was  that  the  real 
and  personal  property  should  be  divided  la 
kind,  unless  It  was  necessary  to  sell  the  same, 
either  for  the  purpose  of  paying  the  debts 
or  for  reinvestment  The  manner  in  which 
the  plaintiff  administered  the  estate  shows, 
beyond  question,  that  It  was  not  necessary 
to  sell  either  the  stocks  and  bonds  or  the 
real  estate,  for  said  purposes,  as  the  stocks 
and  bonds  were  delivered  directly  to  the  lega- 
tees in  kind,  and  the  lands  themselves  were 
conveyed  to  the  devisees  in  kind,  by  order  of 
the  court. 

Under  the  order  of  the  court  the  adminis- 
trator was  authorized,  empowered,  and  di- 
rected to  seU  the  tracts  of  land  therein  de- 
scribed, to  the  parties  therein  designated,  and 
at  the  prices  mentioned,  but  be  did  not  have 
the  power  and  authority  under  the  order  to 
sell  to  any  person  except  those  therein 
named.  The  order  was  In  conformity  to  the 
express  Intention  of  the  testator,  and  the  pro- 
ceedings thereunder  were,  In  effect,  a  settle- 
ment of  the  estate.  In  so  far  as  the  lands 
were  concerned.  There  was  not  a  single 
element  of  a  stde,  connected  with  the  disposi- 
tion of  the  stocks  and  bonds,  or  of  the  real 
estate.  In  the  case  of  College  of  Charles- 
ton V.  WiUtngham,  13  Rich.  Eq.  195,  the  deed 
required  the  trustees  to  transfer  and  deliver 
to  Charleston  College  the  $160,000,  In  the  dty 
of  Charleston  6  per  cent,  stocks,  which  by 
the  deed  had  been  conveyed  to  them.  In  de- 
termining whether  the  trustees  were  entitled 
to  commissions,  the  courts  said: 

"The  delivery  and  transfer  of  the  city  stocks, 
in  conformity  with  the  direction  of  the  deed,  is 
not  a  sale ;  there  is  no  *  *  *  distinguishing 
element  of  a  sale  in  such  a  transaction.  But 
if,  by  any  latitude  of  interpretation,  such.,  a 
transfer  could  be  embraced  under  the  descrip- 
tion 'sales,'  what  are  the  proceeds  of  such 
sale?  These  constitute  the  only  basis  for  the 
calculation  of  the  5  per  cent,  commissions. 
When  a  sale  proper  is  effected,  the  money,  or 
the  thing  received  in  exchange  for  the  specitic 
article  sold,  constitutes  the  proceeds  of  the 
sale.  Such  a  use  of  the  term  'proceeds'  is  ap- 
propriate and  familiar.  But  what  was  received 
by,  or  proceeded  to  the  trustees,  from  the  trans- 
fer of  this  stock?  Nothing  whatever. .  This  waa 
a  mere  donation,  a  gratuity.  Of  su(^  a  trans- 
action, from  its  very  nature,  there  could  be  no 
'proceeds.' " 

In  the  case  from  which  we  have  Just 
quoted  the  rule  as  to  commissions  Is  thus 
correctly  stated: 

"Where  the  legacy  is  of  a  specific  thing,  and 
to  be  satisfied  only  by  the  delivery  of  that 
thing  in  kind,  commissions  upon  the  value  of 
such  legacy  are  not  changeable  upon  the  general 
estate  even  much  less  upon  the  legacy  itself. 
*  *  *  But  wherever  a  demand  against  the 
estate,  whether  debt,  legacy,  or  distributive 
share,  is  to  be  or  may  be  satisfied  *  *  *  in 
money,  there,  if,  by  assent  or  agreement  between 
the  parties,  property,  choses  in  action,  stocks, 
etc.,  are  given  and  received  as  money,  and  at 
a  money  value,  commissions  are  chargeable  upon 
the  payment  of  such  debt,  legacy,  or  share,  as 
commissions  are  chargeable  upon  every  trans- 
action which  is  substantially,  thoufch  it  may  be 
not  in  form,  the  receipt  and  payment  of  money." 
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It  was  the  Intention  of  the  testator  that 
the  pn^erty  should  be  divided  in  kind,  nnless 
It  became  necessary  to  sell  it,  for  the  pur- 
pose of  paying  the  debts  or  for  reinvestment, 
neither  of  which  contingencies  arose. 

Therefore,  if  the  administrator  had  failed 
to  divide  the  stocks  and  bonds  and  the  lands 
in  kind,  he  would  have  defeated  the  inten- 
tion of  the  will,' and  such  action  would  have 
been  in  violation  of  his  trust. 

Judgment  reversed.' 

HYDRICK,  WATTS,  FEASBE,  and  QAGB, 
JJ,  concur. 


out  S.  C.  220) 

STATE  V.   PREELAND.     (No.  9567.) 

(Supreme  Court  of  South  Carolina.     Dec.  26, 
1916.) 

L  Stattttm  «s>106(1)  —  TnxB  —  Codified 

Acts. 
The   coDstitutioDal  requirement  that  every 
«et  shall  relate  to  but  one  subject,  which  shall 
l>e  expressed  in  the  title,  does  not  apply  to  codi- 
fied acts,  such  as  the  Criminal  Code. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  119;   Dec.  Dig.  <S=3l06(l).] 

2.  IWDICTMENT  AHD  INFOBUATION  «=allO(3)— 
SurnCIENCT  of  INDICTIOCKT — WimULNKSS 
AWD  KNOWUSDOE. 

An  indictment  under  Cr.  Code  1912,  |f  405, 
providing  that  any  one  in  possession  of  Locaine 
or  a  mixture  thereof,  with  certain  exceptions, 
■liall  be  guilty  of  a  misdemeanor,  need  not  allege 
that  defendant  willfully  and  knowingly  had  pos- 
Mssion  of  the  cocaine;  those  words  not  being 
used  in  the  statute. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  291-294;  Dec. 
Dig.  «=J110(3).] 

5.  Poisons   9=>4— EdjEKERTB   of   Cbiue — In- 

TBNT— StATOTB. 

Cr.  Code  1912,  |  405,  providing  that  any 
person  found  in  possession  of  any  cocaine  or 
compound  thereof,  etc.,  though  it  docs  not  in- 
dnde  willfulness  or  knowledge  as  elements  of 
the  offense,  must  be  construed  in  the  light  of  the 
fundamental  principle  of  common  law  that  an 
evil  intent  must  concur  with  the  act  to  make 
it  a  crime. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  I  2;    Dec  Dig.  <S=>4.] 

4.  Poisons  €:»9  —  Cbiminal  PBosEcimoNs  — 

iNSTBITcnONS— Kl70WI£Dax. 

In  a  prosecution  for  possessing  cocaine,  an 
instruction  that  defendant  should  be  acquitted 
if  she  did  not  know  that  she  had  it  in  her  posses- 
sion was  too  favorable  to  defendant,  since  cul- 
pable ignorance  of  such  fact  would  not  excuse 
her. 

[Ed.  Note.— BV>r  other  cases,  see  Poisons,  Cent 
Dig.  {  6;   Dec.  Dig.  <8=»9.] 

8.  Poisons  ®=»9  — Bueden  of  Pboof — loNO- 

BANCE  of  Facts. 
In  prosecution  for  unlawfully  possessing  co- 
caine contrary  to  Cr.  Code  1912,  S  405,  the 
burden  is  on  defendant  to  show  that  she  was 
honestly  ignorant  of  the  fact  that  she  possessed 
cocaine,  and  that  her  Ignorance  was  not  due  to 
her  own  fault 

[Ed,  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  I  6;    Dec.  Dig.  «=99.] 

6.  iNDieniENT  AND   Infobuation  ®=9lll(2)— 

SuFnciENCT — Neoativinq  Exceptions. 
An  indictment  under  Cr.  Code  1912,  {  405, 
making  any  person  having  possession  of  cocaine 


or  a  mixture  thereof,  except  when  the  vial  con- 
taining it  bears  the  name  of  the  physician  pre- 
scribing it  and  of  the  druggist  compounding  it, 
guilty  of  a  misdemeanor,  must  negative  the  ex- 
ception, since  it  is  included  within  the  enacting 
clause. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  296;  Dec.  Dig. 
«=H1(2).] 

Appeal  from  General  Sessions  Circuit 
Court  of  Oreeuwood  County;  Ernest  Moore, 
Judge. 

Leah  Freeland  was  convicted  of  unlawfully 
having  cocaine  in  her  possession,  and  she 
appeals.     Reversed. 

D.  H.  MagiU,  of  Greenwood,  for  appellant. 
Robt  A.  Co<^)er,  Sol.,  of  Laurens,  for  the 
State. 

HXDRICK,  J.  Defendant  appeals  from 
sentence  on  conviction  for  violation  of  sec- 
tion 405  of  the  Criminal  Code,  the  pertinent 
provisions  of  which  are: 

"Any  person  who  shall  be  found  in  possession 
of  any  cocaine,  or  any  person  who  shall  be  found 
in  possession  of  any  compound  or  mixture  there- 
of, except  when  the  bottle,  box  or  vessel  con- 
taining said  compound  or  mixture  bears  the 
name  of  the  practicing  physician  prescribing  it 
and  the  name  of  the  druggist  or  pharmacist  com- 
pounding or  mixing  it,  shall  be  deemed  guilty," 
etc. 

The  indictment  alleged  only  that  defend- 
ant did,  at  a  time  and  place  specified,  "have 
and  keep  in  possession  cocaine,  against  the 
form  of  the  statute,"  etc. 

The  appeal  presents  only  three  questions 
tliat  need  be  considered: 

[1]  1.  The  objection  to  the  constitution- 
ality of  the  statute  on  the  ground  that  it 
violates  the  provision  of  the  Constitution 
"that  every  act  shall  relate  to  but  one  sub- 
ject and  that  shall  be  expressed  in  the  title" 
was  properly  overruled,  because  that  provi- 
sion does  not  apply  to  codified  acts.  Park  v. 
Laurens  Cotton  MiUs,  75  S.  C.  560,  56  S.  E. 
234. 

[2]  2.  The  objection  that  the  Indictment 
was  insufiScient  because  it  was  not  alleged 
that  defendant  "willfully  and  knowingly" 
had  cocaine  in  her  possession  was  also  prop- 
erly overruled.  The  statute  does  not  use 
those  words  in  defining  the  crime,  but  makes 
the  mere  possession  of  cocaine,  except  in  cer- 
tain circimistances  specified,  a  misdemeanor. 
Therefore  it  was  not  necessary  for  the  state 
to  allege  or  prove  guilty  knowledge  on  the 
part  of  defendant  The  absence  of  such 
knowledge  is  matter  of  defense,  since  every 
one  may  be  presumed  to  know  what  he  has  In 
his  possession.  Blsh.  Stat  Crimes,  {  358;  1 
Bish.  Crim.  Law,  |{  302,  303,  307. 

[3]  Nevertheless,  the  statute  must  be  read 
In  tlie  light  of  the  fundamental  principle  of 
the  common  law,  which  is  of  general,  though, 
perhaps,  not  of  universal,  application,  tliat 
an  evil  intent  must  concur  with  an  act  to 
make  it  a  crime.  Bish.  Stat  Crimes,  H  132. 
231. 
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[4,  S]  In  accordance  with  thla  principle  the 
court  instructed  the  Jury  that,  11  defendant 
did  not  Imow  that  she  had  cocaine  in  her 
possession,  she  should  be  acquitted.  The  in- 
struction was  really  too  favorable  to  defend- 
ant, in  that  it  did  not  eliminate  the  possibility 
of  willful  or  negligent  want  of  knowledge.  II 
she  was  culpably  ignorant  of  the  fact,  her 
ignorance  would  not  excuse  her.  The  bur- 
den was  upon  her  to  show  that  she  was  hon- 
estly Ignorant  of  the  facts,  and  that  her 
ignorance  was  not  due  to  her  own  fault 

[I]  S.  The  mere  possession  of  cocaine,  or 
mixtures  or  compounds  thereof.  Is  not  made 
a  crime  under  all  circumstances.  In  the 
same  sentence  In  which  the  possession  is 
denounced  we  find  this: 

"Except  when  the  bottle,  box'  or  Teasel  con- 
taining said  compound  or  mixture  bears  the 
name  of  the  praoticins  physician  prescribing  it, 
and  the  name  of  the  druggist  or  pharmacist  com- 
pounding or  mixing  it." 

Now,  as  the  possession  of  cocaine,  or  any 
mixture  or  compound  thereof,  is  not  a 
crime,  when  the  containing  vessel  Is  marked 
as  required  by  the  statute,  an  indictment 
which  alleges  merely  the  possession,  without 
negativing  the  exception,  states  no  offense. 

The  rule  for  pleading  statutes  wtilch  con- 
tain exceptions  or  provlsoe  is:  "If  there  is 
an  exception  in  the  enacting  clause  (which 
means  here  that  part  of  the  statute  which 
creates  the  offense),  the  party  pleading  must 
show  that  his  adversary  is  not  within  the 
exception;  but,  if  there  be  an  exception  in 
a  subsequent  clause,  or  subsequent  statute, 
that  is  matter  of  defense,  and  is  to  be  shown 
by  the  other  party."  1  Bish.  Crim.  Prac.  S 
376  et  seq.  The  case  of  State  v.  Beynolds, 
2  Nott  &  McC.  365,  Is  directly  in  point. 
There  the  indictment  was  under  the  statute 
which  provides  that,  if  any  person  shall  play 
at  any  game  with  cards,  etc.,  except  whist, 
when  there  is  no  betting,  etc.,  such  person 
shall  be  guilty,  eta,  and  the  court  held  that 
the  indictment  was  insufficient,  because  it 
failed  to  negative  the  exception.  In  discuss- 
ing the  rule  above  stated,  the  court  said: 

"But  if  they  [exceptions]  are  contained  in  the 
enacting  clause,  it  will  be  necessary  to  negative 
them,  in  order  that  the  description  of  the  crime 
may,  in  all  respects,  correspond  with  the  act." 

In  such  cases,  if  the  exception  is  not  nega- 
tived, the  crime  is  not  charged  substantially 
in  the  language  of  the  act,  so  as  to  meet  the 
requirement  of  section  83  of  the  Criminal 
Code.  The  only  fact  alleged  (possession  of 
cocaine)  may  have  been  true  without  viola- 
tion of  the  act,  if  the  containing  vessel  was 
marked  as  required  by  the  act.  Therefore 
the  indictment  should  have  been  quashed. 
See,  also.  State  v.  Casados,  1  Kott  &  McC.  91 ; 
Sfnte  V.  Baines,  3  McCord,  583;  State  v. 
Thomas,  7  Bich.  481. 

Judgment  reversed. 

GART,  0.  J.,  and  WATTS,  FKASBR.  and 
OAGE,  JJ.,  concur. 


am  s.  c.  224) 

STATB  V.  MELLETTB.    (No.  9568.) 

(Sapreme  Court  of  South  Carolina.     Dec.  26, 
1916.) 

1.  HlOHWATB    «=>163(2)  — OBSTBUOTXOIf  — Or> 

FENSES. 

Cr.  Code  1912,  {  636,  providing  that  one 
placing  an  obstruction  in  any  part  of  the  high- 
ways who  does  not  immediately  remove  it  when 
required  shall  be  guilty  of  a  nuisance,  and  on 
conviction  before  a  magistrate  shall  be  dued  and 
be  liable  for  the  expense  of  removal,  applies  only 
to  the  obstruction  of  public  highways,  that  is, 
those  highways  that  are  under  the  jurisdiction 
of  the  state  or  county  authorities,  and  does  not 
apply  to  neighborhood  roads,  which  are  public 
highways  only  in  the  sense  that  the  pnblic  have 
acquired  the  legal  right  to  use  them. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  445;   Dec.  Dig.  «=>163(2).] 

2.  CBiianAL  LA.W  «=»90(3)  —  Jubisdictioit — 

MAaisTBAiE's  Courts. 
Under  Const,  art.  6,  {  21,  providing  that  the 
jurisdiction  of  magistrate's  courts  shall  not  ex- 
tend to  criminal  cases  wherein  the  punishment 
exceeds  a  fine  of  $100  or  30  days,  a  magistrate's 
court  had  no  jurisdiction  as  to  an  obstruction  of 
a  highway  or  neighborhood  road,  an  indictable 
offense  under  the  common  law,  where  the  penal- 
ty therefor  has  not  been  so  limited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  133;  Dec  Dig.  «=390(3).] 

Appeal  from  Oeneral  Sessions  Circuit 
Court  of  Clarendon  County  ;  John  S.  Wilson, 
Judge. 

B.  B.  Kellette,  Sr,  was  convicted  In  a  mag- 
istrate's court  for  obstructing  a  neighbor- 
hood road  by  the  removal  of  a  bridge  con- 
necting It  with  a  public  highway,  and  from  a 
reversal  of  the  Judgment  and  the  dismissal  of 
the  prosecution,  the  State  appeals.    Affirmed. 

P.  H.  StoU,  of  Kingstree,  and  J.  J.  Cantey, 
of  Summerton,  for  the  State.  Charlton  Du 
Bant,  of  Manning,  for  respondent 


HYDBICK,  J.  The  defendant  was  convict- 
ed in  a  magistrate's  court  for  obstructing  a 
neighborhood  road  by  the  removal  of  a  bridge 
connecting  it  with  a  public  highway.  The 
circuit  court  reversed  the  Judgment  and  dis- 
missed the  prosecution,  on  the  ground  that 
the  magistrate's  court  Was  without  Jurisdic- 
tion of  the  offense  charged.  The  state  ap- 
pealed. 

[1]  The  case  Is  ruled  by  State  t.  Harden. 
11  S.  C.  SCO,  in  which  it  was  held  that  the 
statute  under  which  defendant  was  Indicted 
(Crim.  Code,  S  635)  is  applicable  only  to  the 
obstruction  of  public  highways,  that  is,  those 
highways  that  are  under  the  Jurisdiction  of 
the  state  or  county  authorities,  such  as  are 
laid  out  or  improved  at  the  public  expense, 
and  that  it  is  not  applicable  to  that  class  of 
highways,  commonly  called  neighborhood 
roads,  which  are  public  highways  only  in 
the  sense  that  the  public  have  acquired  the 
legal  right  to  use  them. 
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[I]  The  obstruction  of  stich  highways 
(neighborhood  roads)  Is  an  Indictable  offense 
at  common  law,  but  the  jienalty  for  the  of- 
fense has  not  been  limited  by  statute  so  as  to 
give  magistrates  jurisdiction  of.it,  since  the 
Constitution  (article  5,  t  21)  prescribes  that 
their  jurisdiction  shall  not  extend  to  criminal 
cases  where  the  punishment  exceeds  a  fine  of 
$1(X)  or  Imprisonment  for  30  days.  It  has 
been  beld  that  the  punishment  for  any  of- 
fense must  be  so  limited  to  confer  jurisdic- 
tion of  It  upon  magrlstrates.  State  \.  Wil- 
liams, 13  fi.  C.  646 ;  State  t.  Weeks,  14  S.  a 
400:  State  ▼.  Jniklns,  26  S.  0. 121, 1  &  B.  437 ; 
SUte  T.  Madden,  28  S.  C.  50,  4  S.  B.  810. 

The  case  relied  upon  by  the  state  (State  t. 
WoUe,  .81  S.  C.  25,  30  8.  B.  179)  is  not  to  the 
contrary.  The  defendant  in  that  case  was  in- 
dicted in  the  court  of  general  sessions  for  ob- 
Etrncting  a  neighborhood  road.  The  circuit 
court  was  of  the  opinion  that,  as  the  offense 
was  not  one  of  those  mentioned  In  section 
18  of  article  5  of  the  Constitution,  wbldi 
gives  that  court  concurrent  jurisdiction  with, 
as  well  as  appellate  jurisdiction  from,  infe- 
rior courts  in  all  cases  of  riot,  assault  and 
battery,  and  larceny,  the  circuit  court  was 
without  jurisdictiCHi,  and  remanded  the  case 
to  the  magistrate  for  trial.  This  court  re- 
versed the  judgment,  and  held  that  the  in- 
dictment was  not  drawn  under  section  365 
(now  section  635)  of  the  Criminal  Code,  and 
also  that,  as  the  same  section  of  the  Con- 
■tltutlon  (section  18  of  article  5)  provides 
that  the  court  of  general  sessicms  shall  have 
jurisdiction  tn  all  criminal  cases,  except  tbose 
In  which  exclusive  jurisdiction  shall  be  glv- 
en  to  Inferior  courts,  and  as  the  Legislature 
bad  not  manifested  an  intention  to  give  mag-' 
isttates  exclusive  jurisdiction  of  the  offense 
charged,  the  circuit  court  did  have  jnrisdic- 
tlon.  Careful  examination  of  the  opinion  of 
tUa  court  shows  that  it  did  not  hold  that  the 
jnriadlctlon  of  the  circuit  court  was  concur- 
rent with  that  of  the  magistrate,  and  thereby, 
Inferentlally,  that  the  magistrate  also  had 
J-arisdiction.  The  Inference  is  the  other  way; 
for  the  court  did  hold  that  the  Indictment 
was  not  drawn  under  the  statute,  but  under 
ttie  common  law,  and  adverted  to  the  provi- 
sion of  the  Constitution  that  the  jurisdiction 
of  magistrates  shall  not  extend  to  cases  where 
tbi  punishment  exceeds  a  fine  of  $100  or  Im- 
prisonment for  80  days,  and  to  the  fact  that 
tbere  was  no  statute  so  limiting  the  punish- 
na«it  tor  the  offense  charged  and  manifesting 
an  Intention  to  confer  exclusive  jurisdiction 
thereof  upon  magistrates,  from  which  the 
logical  inference  is  that  the  magistrate  did 
not  have  jurisdiction. 

The  contention  that,  as  the  bridge  connect- 
ing the  neighborhood  road  with  the  public 
blgiiway  was  built  by  the  county  authorities. 
Its  removal  brought  the  case  within  the  stat 


ute  as  an  obstruction  of  the  public  highway, 
is  untenable. 
Judgment  alBrmed. 

GARY,  C.  J.,  and  WATTS,  rKASBE,  and 
GAGB,  JJ,  concur. 


(106  8.  C.  2S7) 

RICH  V.  HAMPTON.    (No.  9571.) 

(Supreme  Court  of  South  Carolina.     Dec.  27, 
1916.) 

Sales  «=»479(1)— Reubdies  or  Sxixkb— Buto- 

HON— RSTAKINO  PbOPERTT. 
Under  a  coiltract  which  contained  the  ordi- 
nary provisions  of  a  conditional  sale  of  a  piano 
giving  the  seller  the  right  to  retake  possession 
to  recover  the  purchase  price,  and  also  contain- 
ed the  ordinary  provisions  of  a  diattel  mort- 
gage given  to  secure  a  note  for  the  purchase 
price,  under  which  the  seller  could  sell  tne  piano 
at  public  sale  and  apply  the  proceeds  to  the 
payment  of  the  note,  the  seller  must  elect  wheth- 
er to  retake  the  piano  under  the  conditional 
sale  provisions  or  sell  it  under  the  mortgage 
provisions,  and  where  he  had  taken  possession 
and  insured  the  piano  as  his  own,  though  leav- 
ine  it  temporarily  with  the  buyer  subject  to 
call  under  an  agreement  with  the  buyer,  he 
could  not  thereafter  sell  it  under  the  mortgage 
clause  and  recover  the  balance  due  on  the  price 
from  the  buyer. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S§  1418,  1419;   Dec.  Dig.  «=470(1).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;  John  S.  Wilson,  Judge. 

Action  by  Evelina  Rice,  as  administratrix 
of  the  estate  of  S.  M.  Rice,  B.  U.,  deceased, 
against  Cardoza  Hampton.  Judgment  'for 
the  plaintiff,  and  defendant  appeals.  Revers- 
ed, and  new  trial  granted. 

The  contract  on  which  the  action  was  bas- 
ed was  as  follows: 

Union,  S,  C,  April  2,  1912. 

For  value  received,  I,  Cordoza  Hampton,  re- 
siding at promise  to  pay  to  .S.  M.  Rice, 

E.  U.,  or  order,  three  hundred  twenty-five  dol- 
lars at  Union,  S.   C,  in    installments, 

namely:  Fifteen  dollars  on  the  signing  of  tliiB 
note,  tor  which  I  hold  receipt,  $&33%  dollars 

on  the  per  month  till  191.., dollars  on 

the    day  of    ,   191..,  Paid   for 

dollars  on  the day  of ,191. .,  be- 
ing the  price  of  a  standard  style  Moh. .  Na 
105804,  with  interest  from  date  at  per  cent 
per  annum. 

And  I  agree  that  in  default  of  payment  of  ei- 
ther of  said  installments  at  the  time  stated, 
then  the  full  balance  of  this  note  remaining  un- 

Eaid  shall  thereupon  mature  and  immediately 
ecome  due  and  collectable  without  further  no- 
tice or  demand.  I  also  promise  to  pay  all  pro- 
bating and  recording  fees  attendant  upon  this 
note,  if  any.  The  said  piano  to  remain  the 
property  of  S.  M.  Rice,  E.  U.,  until  it  is  paid 
tor  in  full. 

And  I  hereby  agree  not  to  remove  said  piano 
and  to  take  good,  care  of,  and  not  to  have  it  in- 
jured _  in  appearance  or  otherwise,  and  be  re- 
sponsible for  any  damage  to  same  by  accident 
or  otherwise ;  and  in  case  of  failure  on  my  part 
to  pay  this  note,  or  any  part  thereof  at  maturi- 
ty, and  if  I  move  said  property,  it  shall  be  con- 
structive evidence  of  attempted  fraud,  and  I 
shall  be  held  accountable  therefor  same  as  in 
a  case  of  breach  of  trust.  I  agree  to  forfeit 
any  payments  already  made,  and  if  none  has 
been    paid,  and  said   has   to  be  taken 
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back,  1  will  pay  to  S.  M.  Rice,  B.  U.,  the 
amount  of  ten  dollars,  as  rent  or  hire  for  the 
use  of  same  in  consideration  of  failure  to  pay 
the  whole  amount.  And  I  hereby  authorize 
and  empower  the  said  S.  M.  Rice,  E.  U.,  or  his 
a^cnt,  to  enter  the  premises  wherever  said 
piano  may  be  found,  and  take  and  carry  the 
same  away,  hereby  waiving  any  action  for  tres- 
pass or  damage  thereof,  and  disclaiming  any 
right  of  resistance  thereto.  The  taking  of  the 
same  back  or  claiming  the  whole  purchase  money 
is  at  the  option  of  the  said  S.  M.  Rice,  E.  U. 
And  if  suit  has  to  be  brought  for  purchase  mon- 
ey, and  if  failure  to  collect  purchase  money,  said 
property  to  remain  said  Rice's  with  all  above- 
mentioned  privileges  to  recover  same.  And  1  do 
hereby  agree  that  if  the  said  S.  M.  Rice,  E. 
v.,  is  compelled  to  send  agent  or  come  himself 
to  make  collection  more  than  once  for  each  of 
above  payments,  I  will  pay  the  sum  of  one  dol- 
lar for  each  trip  thereafter. 

And  in  order  to  better  secure  the  payment  of 
this  note,  I  do  bereby  convey  unto  S.  M,  Bice, 
E.  U.,  the  following  articles  of  personal  prop- 
erOr  or  other  property,  to  wit: 

The  above-described  piano  and  

But  on  this  special  trust,  that  if  I  fail  to 
pay  the  said  debt  and  interest  or  any  part  there- 
of on  the  above-specified  day  or  days,  then  said 
S.  M.  Rice,  B.  U.,  or  his  agent,  may  seize  said 
property  and  seU  so  much  as  may  be  necessary, 
Dy  public  auction,  for  cash,  at  once,  without  giv- 
ing any  notice  in  writing  or  otherwise,  and  ap- 
ply the  proceeds  of  sucE  sale  to  the  expenses 
of  the  seizure  and  sale,  also  ten  per  cent,  for 
collector's  fee,  and  then  to  the  discharge  of 
said  debt,  and  interest  on  same,  and  pay  any 
surplus  to  me ;  and  I  hereby  waive  all  action 
for  trespass,  and  disclaim  all  right  of  resistance 
against  such  seizure. 

Given  under  my  hand  and  seal  this  2  day  of 
May,  A.  D.  1012. 

Witness: 

Cardoxia  Hampton.    [Li.  S.] 

CB.Blevins    [L.  S.J 

No  agent  is  authorized  to  make  any  verbal 
or  written  contract  otherwise  than  ia  contain- 
ed in  this  note. 

Appearing  in  margin: 

I  hereby  agree  that  if  this  contract  is  paid 
in  full  by  Jan.  1, 1913,  to  deduct  ($35.00)  thirty- 
five  dollars,— No  interest  will  be  charged  until 
after  Jan.  1,  1913.  S.  M.  Bice,  E.  U. 

On  back  of  contract: 
Name — Cardoria  Hampton  (col). 
Date  of  Sale-5/2/12 
P.  O.— Union,   S.  C. 
On  Whose  Place — Own. 
Distance  and  Direction  from  P.  O. 

Name  of  Aiticle^Piaiio.     AmV.  $325.' 

How  to  be  paid 

Personally  appeared  before  me  C.  B.  Blevins 
and  made  oatli  that  he  saw  the  within  named 

Cardozia  Hampton  and  his act  sign,  seal 

and  deliver  the  within  paper.      G.  B.  Blevins. 

Sworn  to  and  subscribed  before  me  this  22 
day  of  May,  1912. 

I  hereby  appoint  J.  Hay  Fant,  sheriff,  my 
agent,  to  collect  the  within  bill  sale  11th  Aug., 
1913.  Jno.  B.  Hamblin,  Attorney. 

Macbeth  Xoung,  of  Union,  for  appellant 
John  E.  Hamblin,  of  Union,  for  respondent. 

GARY,  C.  J.  This  is  an  action  upon  a 
written  instrument  purporting  to  be  a  chat- 
tel mortgage  or  bill  of  sale,  In  which  Judg- 
ment is  demanded  for  a  deficiency  alleged  to 
be  due,  after  applying  the  proceeds  arising 
from  the  sale  of  the  property,  to  a  balance 
claimed  by  the  plaintifC 


The  defendant  contends  that  it  Is  not  a 

chattel  mortgage,  but  an  optional  contract 
tietween  the  vendor  and  the  vendee  wherein 
the  vendor's  remedies  are  set  forth  in  the 
written  Instrument,  and  that  the  plaintiff, 
having  proceeded  against  the  property,  is 
now  estopped  from  recovering  a  money  Judg- 
ment 

By  way  of  defense  the  defendant  relies 
upon  the  following  facts  alleged  in  his  an- 
swer: 

"That  after  demand  by  the  plaintiff  in  the 
spring  or  early  summer  of  1913  for  the  piano 
and  its  delivery  to  the  plaintiff,  the  defendant 
herein  was  asked  to  keep  the  said  piano,  sub- 
ject to  delivery  to  drayman  when  called  for,  and 
defendant  consented,  and  the  plaintiff  immedi- 
ately took  out  insurance  on  the  said  piano  and 
left  same  in  the  custody  of  the  defendant,  sub- 
ject to  call.  The  defendant  then  became  the 
agent  of  the  plaintiff,  and  so  held  the  piano 
for  plaintiff  until  January,  1915,  when  the  dray- 
man called  for  the  same,  and  transported  the 
same  to  the  private  residence  of  the  plaintiff, 
that  the  defendant  is  informed  and  bdieves  that 
the  said  piano  was  advertised  for  sale,  and 
that  it  was  alleged  to  have  been  sold  at  the 
private  residence  nf  the  plaintiff,  at  an  unusaal 
hour,  vrith  no  bidders,  and  the  public  not  pres- 
ent, and  that  the  so-called  sale,  was  not  at- 
tended by  any  one  save  the  agent  and  seller  of 
the  plaintiff,  who  is  said  to  have  made  one  bid 
at  his  own  sale  at  or  befnre  9  a.  m." 

The  piano  was  sold  at  public  outcry  for 
$75,  the  only  bid  being  made  by  W.  J.  Sarratt, 
who  was  agent  and  brother  of  the  plaintiff, 
and  was  the  auctioneer  who  sold  the  property. 
The  plaintiff's  family  and  the  auctioneer  were 
the  only  persons  present  at  the  sale. 

The  defendant  contends  that  the  sale  was 
null  and  void,  and  that  the  delivery  of  the 
piano  to  the  plaintiff  in  the  spring  or  sum- 
mer of  1013  estopped  the  plaintiff  from  re- 
'sortlng  to  any  further  remedies  thereafter. 

At  the  close  of  the  plalntiirs  testimony 
the  defendant  made  a  motion  for  a  directed 
verdict,  on  the  ground  that  the  plaintiff  had 
made  an  election,  under  the  option  contained 
tn  the  contract,  to  take  the  property  back, 
and  not  to  sue  for  the  contract  price.  The 
motion  was  refused.  The  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff,  and  the  de- 
fendant appealed. 

The  contract  (which  will  be  reported)  re- 
cites  that  the  sum  of  $325  which  the  defend- 
ant promised  to  pay  was  the  price  of  the 
piano  therein  mentioned,  and  that  It  was  to 
remain  the  property  of  the  plaintiff  until'  it 
was  paid  for  in  full;  that  the  defendant 
agreed  to  forfeit  any  payments  already  made 
if  the  piano  had  to  be  taken  back,  and  would 
pay  the  plaintiff  the  amount  of  $10  for  the 
use  of  same  In  consideration  of  failure  to 
pay  the  whole  amount.  The  following  provi- 
sions are  also  In  the  contract: 

"The  taking  of  the  same  back,  or  claiming 
the  whole  purchase  money,  is  at  the  option  of 
the  said  S.  M.  Bice,  E.  tJ.  And  if  suit  has  to 
be  brought  for  the  purchase  money,  and  if  fail- 
ure to  collect  purchase  money,  said  property  to 
remain  said  Rice's,  with  all  above-mentioned 
privileges  to  recover  same."  "And  in  order  to 
secure  the  payment  of  this  note,  I  do  hereby 
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convey  onto  S.  M.  Bice,  E.  TT^  the  following 
articles  of  personal  property,  to  wit:  The  above- 
described  piano  and 

"But  on  this  special  trust,  that  if  I  fail  to 
pay  the  said  debt  and  interest,  or  any  part  there- 
of, on  the  above-specified  day  or  days,  then  the 
said  S.  M.  Bice,  E.  U.,  or  his  agent,  may  seize 
said  property  and  sell  so  mnch  as  may  be  neces- 
sary, by  puuic  auction,  for  cash,  at  once,  with- 
out Kiving  any  notice  in  writing  or  otherwise, 
and  apply  the  proceeds  of  such  sale  to  the  ex- 
penses 01  the  seizure  and  sale,  also  ten  per  cent, 
for  collector's  fee,  and  then  to  the  discharge  of 
said  dtbt,  and  interest  on  same,  and  pay  any 
surplus  to  me." 

The  contract  is  dated  the  2d  of  Ifay,  1912. 
In  the  case  of  Black  well  t.  Mortgage  Co., 

65  S.  C.  106,  43  S.  K  395,  the  court  used  tbla 
language: 

"If  the  company  had  strenuously  endeavored 
to  invent  a  scheme  by  which  it  could  escape  all 
liability  growing  out  of  the  acts  of  those  agents 
whom  necessity  compelled  it  to  employ  in  con- 
ducting the  business  of  making  loans,  we  are 
satisfied  that  it  cnuld  not  have  devised  one 
mor«  nearly  accomplishing  this  purpose." 

And  in  the  present  case,  if  the  vendor  had 
strenuously  endeavored  to  devise  a  scheme  by 
which  all  rights  and  remedies  were  to  be  In 
his  favor,  we  are  satlsfled  that  he  could  not 
have  invented  one  more  nearly  accomplishing 
this  purpose. 

The  questlcxi  ia  not  whether  the  contract 
must  be  construed  as  a  mortgage,  or  as  a  con- 
ditional sale,  but  whether  the  vendor  Is  es- 
topped from  resorting  to  the  remedy  appli- 
cable to  a  mortgage,  after  resorting  to  the 
remedy  appropriate  to  a  conditional  sale,  es- 
pecially when  such  action  would  be  prejudi- 
cial to  the  rights  of  the  vendee. 

The  rule  in  such  cases  is  thus  stated  In 
Am.  Process  Co.  v.  Fla.  Pressed  Brick  Co., 

66  Fla.  116,  47  South.  942,  16  Ann.  Cas.  1054: 
"Where  property  is  sold  on  credit  and  the  ti- 
tle thereto  retained  by  the  vendor,  upon  a 
breach  of  the  conditions  of  the  sale  the  vendor 
may  either  treat  the  sale  as  absolute,  and  sue 
for  the  price  thereof,  or  he  may  treat  the  sale 
as  canceled  and  recover  the  property;  but  the 
vendor  cannot  pnrsue  both  courses,  and  the  elec- 
tion to  parsae  either  one  of  two  inconsistent 
remedies  may  is  law  operate  aa  an  abandonment 
or  a  waiver  of  the  other.  The  vendor  may  elect 
between  inconsistent  remedies,  but  he  may  not 
pursue  inconsistent  remedies  for  the  enforce- 
ment of  his  property  rights." 

Again  the  court  says: 

"If  the  allegations  of  facts  necessary  to  sup- 
port one  remedy  are  substantially  inconsistent 
with  those  necessary  to  support  the  other,  then 
the  adoption  of  one  remedy  waives  the  right  to 
the  other.  A  partjr  will  not  be  permitted  to  en- 
force wholly  inconsistent  demands  respecting  the 
same  ri{dit.  It  is  not  permissible  to  both  appro- 
bate and  reprobate  in  asserting  the  same  right 
in  the  conrts." 

Many  dedsloas  are  then  dted  to  sustain 
this  proposition. 

In  a  note  to  that  case  It  ia  said: 
"The  recent  authorities  generally  hold  that, 
where  property  is  sold  on  credit,  and  the  title 
thereto  is  retained  by  the  vendor,  the  latter 
npoD  a  breach  of  the  conditions  of  the  sale,  ei- 
ther may  treat  the  sale  as  absolute  and  sue  for 
the  price  thereof,  or  may  treat  the  sale  as  can- 
celed and  recover  the  property." 


Numerous  authorities  are  dted  to  sustain 
this  proposition. 

Onie  rule  Is  thus  announced  In  9  B.  0.  L. 
958: 

"The  doctrine  of  election  of  remedies  applies 
only  when  there  are  two  or  more  remedies,  all 
of  which  exist  at  the  time  of  election,  and  which 
are  alternative  and  inconsistent  with  each  other, 
and  not  cumulative,  so  that  after  the  proper 
choice  of  one  the  other  or  others  are  no  longer 
available.  This  is  upon  the  theory  that  of  sev- 
eral inconsistent  remedies  the  pursuit  of  one 
necessarily  involves  or  implies  uie  negation  of 
the  others.  Whether  coexistent  remedies  are  in- 
consistent is  to  be  determined  by  a  considera- 
tion of  the  relation  of  the  parties,  with  reference 
to  the  right  sought  to  l>e  enforced,  as  asserted 
in  the  pleadings. 

It  may  reasonably  be  inferred  from  the 
testimony  that  the  vendor  retook  the  piano 
in  the  spring  or  early  summer  of  1913,  al- 
though he  did  not  actually  remove  it  until 
January,  1916,  and  that  he  Intended  to  exer- 
cise his  optlcm  of  "taking  the  same  back  or 
claiming  the  whole  purchase  money."  If  such 
was  his  Intention,  he  was  estopped  thereafter 
from  resorting  to  the  remedy  applicable  to  a 
mortgage,  as  such  remedies  are  inconsistent. 

Judgment  reversed,  and  new  trial  granted. 

HYDBICE,  WATTS,  FBASEB,  and  GAGE, 
JJ.,  concur. 

a»  W.  Va,  322) 

ESKBIDGE  et  al.  v.  THOMAS  et  al. 

(No.  3200.) 

(Supreme  Court  of  Appeals  of  West  Virginii*. 

Nov.  28,  1916.) 

(Byllabui  hy  the  Court.) 

1.  UsuBT    <8=»8— Statutes— NB00TIABIJ8   Ik- 
STBUMKNTs  Law. 

The  act  known  as  the  Negotiable  Instru- 
ments Law  (chapter  81,  Acts  1907;  chapter 
98a,  Code  1913  [sees.  4172-4368])  does  not,  by 
implication  or  otherwise,  repeal,  limit,  or  qual- 
ify in  any,  degree  or  in  any  particular,  section  5, 
c.  96,  Code  1913  (sec.  4164),  declaring  all  con- 
tracts for  the  loEui  of  money  at  a  greater  inter- 
est rate  than  now  allowed  by  law  void  as  to 
such  excess. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  {S  19,  243;   Dec.  Dig.  «=>8.] 

2.  Biixs  AND  Notes  €=3376— Usvbiods  Con- 
tracts—Validity. 

A  contract  by  statute  declared  void,  he- 
cause  in  part  usurious,  is  as  to  such  usury  A 
nullity,  and,  although  negotiable  in  form,  no 
currency  in  the  market  and  no  innocence  or 
ignorance  on  the  part  of  the  holder  can  impart 
validity  to  it. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  U  982-984;  Dec.  Dig.  «=s 
376.] 

3.  Discovert  4=919  — Biu,  of  — Constbuo- 

TION. 

A  bill  merely  praying  an  injunction  to  re- 
strain the  prosecution  of  an  action  at  law  until 
a  discovery  can  be  had  in  aid  of  the  defense 
thereto,  also  prayed,  is  purely  a  bill  of  discov- 
ery, and  not  one  for  reliel 

[Ed.  Note. — For  other  cases,  see  Discovery, 
Cent  Dig.  {§  20-26 ;   Dec.  Dig.  «=>19.] 

4.  Injunction  ^»163(1)— DiseoLtrnow. 

An  injunction,  awarded  on  such  a  bill,  gen- 
erally ought  not  to  be  dissolved  on  motion  until 
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defendant  has  a  reasonable  opportunity  to  an- 
swer the  interrogatories  propounded  to  him,  or 
plaintiff  a  like  opportunftr  to  coerce  such  an- 
swer by  proper  procedure. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent.  Dig.  {{  357,  363,  364,  368:  Dec  Dig.  «=> 
163(li.] 

S»  Injunction  ®=3l60— Dissolution. 

A  defendant  who  answers  such  a  bill  may, 
in  lieu  of  a  motion  to  dissolve  the  injunction, 
move  for  an  order  to  require  plaintiff  to  speed 
the  cause  as  to  a  defendant  not  answering,  un- 
der penalty  of  a  dismissal  thereof  or  dissolution 
of  the  injunction,  enforceable  thereafter  by  no- 
tice and  motion.    16  Cyc.  463. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  $  346 ;   Dec  Dig.  <S=>160.] 

e.  DisoovKBT  «E»l— Bnx  or— Nature  or  Rx- 

UEf. 

A  bill  framed  for  the  purpose  of  discovery 
to  aid  In  defense  of  a  law  action  is  limited  to 
that  object,  and  its  attainment  by  an  answer  to 
interrogatories  operates  to  end  the  suit,  although 
the  bill  also  prays  for  an  injunction  to  restrain 
temporarily  the  prosecution  of  that  action. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  {  1;    Dec  Dig.  «=9l.] 

Appeal  from  Circuit  Court,  Upshur 
County. 

Suit  by  R.  S.  Eskridge  and  others  against 
Wellington  Thomas  and  others,  and  the 
Traders*  National  Bank  of  Buckhannon. 
From  a  decree  for  complainants,  the  last- 
named  defendant  appeals.    AfBrmed. 

Young  &  McWhorter,  of  Buckhannon,  for 
appellant  Hlgglnbotbam  &  Outright,  of 
Buckhannon,  for  appellees. 


LYNCH,  3.  The  plaintiffs  made  a  nego- 
tiable note  and  several  renewals  of  the  same 
instrument  payable  to  Wellington  Thomas, 
who  Indorsed  them  in  turn  to  the  Traders' 
National  Bank  In  due  course.  Neither  the 
date  of  the  transaction  out  of  which  the 
indebtedness  originally  arose,  or  of  any  of 
the  renewals,  is  disclosed  except  the  last 
one.  On  it  the  Indorsee  sued  the  makers 
and  indorser.  The  former  then  filed  their 
bill  against  the  plaintiff  In  that  action  and 
the  defendant  Thomas  to  enjoin  its  further 
prosecution.  They  allege  "usury  in  said 
note  and  the  preceding  notes  and  the  trans- 
action preceding  the  execution  of  the  first 
note,"  and  their  lack  of  knowledge  of  the 
"amount  of  usury  in  said  transaction,"  and 
"that  it  is  material  to  them  that  said  note 
be  purged  of  the  usury  therein."  Wherefore, 
"being  remediless  in  the  premises  save  by 
the  aid  of  a  court  of  equity,"  they  pray  that 
defendants  "be  required  to  make  full,  true, 
and  perfect  answer  to  every  of  the"  inter- 
rogatories propounded  In  the  bilL 

In  this  manner  plaintiffs  seek  to  ascertain 
from  defendants  "whether  Interest  has  been 
paid  on  said  note,  original  note  and  renew- 
als thereof  above  6  per  cent,  and,  if  so,  to 
what  extent"  and,  from  Thomas,  "whether 
in  the  first  transaction,  before  the  original 
note  was  executed,"  "there  has  been  paid  a 


greater  amount  of  interest  than  6  per  cent., 
and.  If  so,  to  what  extent." 

Upon  these  allegations,  the  others  being 
purely  formal,  the  Injunction  prayed  was 
awarded  in  vacation.  To  the  bill  Thomas 
has  not  appeared  for  any  purpose;  nor  have 
any  proceedings  been  Instituted  to  compel 
his  attendance.  The  bank  demurred,  and, 
the  demurrer  being  overruled,  filed  its  an- 
swer, and  therein  averred  the  negotiation  of 
the  several  notes  in  due  course  before  matu- 
rity, without  notice  of  any  defect  In  the  In- 
strument or  infirmity  in  the  title  of  the  in- 
dorser. These  averments,  replied  to  gener- 
ally, the  bank  proved  by  Its  cashier  Graham. 
By  counsel  for  the  parties  it  was  agreed  that 
at  the  time  the  original  note  was  discounted, 
and  at  the  time  of  the  renewals  thereof, 
neither  the  bank  nor  any  member  of  Its 
board  of  directors  "had  any  notice  or  knowl- 
edge of  any  claim  of  usury  on  the  part  of 
the  plaintiffs  as  between  them  and  the  payee 
Wellington  Thomas."  At  this  stage  of  the 
proceeding,  the  bank  moved  to  dissolve  the 
writ  restraining  the  prosecution  of  the  action 
at  law.  This  motion  the  court  denied,  but 
modified  the  vacation  order  so  as  to  permit 
the  bank  to  proceed  to  judgment  against 
Thomas. 

The  appeal  awarded  to  it  can  be  entertain- 
ed only  by  reason  of  the  authority  conferred 
by  clause  7,  {  1.  c  135,  Code  (sec  4981),  as 
the  order  Is  Interlocutory,  not  final.  The 
demurrer  and  motion  overruled  raised  pre- 
cisely the  same  questions.  To  these  our  in- 
vestigations necessarily  are  restricted.  The 
facts  are  involved  only  Incidentally. 

[1-8]  It  should  be  remembered  that  the 
sole  purpose  of  this  suit  is  to  test  the  con- 
science of  the  defendants,  that  plaintiffs  may 
from  them  personally  extract  knowledge  or 
information  of  the  transaction  and  its  se- 
quential results  in  which  they  were  Joint  or 
separate  actors.  The  bill,  while  praying  for 
general  relief,  apparently  is  a  pure  bill  for 
discovery.  It  does  not  contain]  aufildent 
averments  or  prayer  to  permit  the  adjudica- 
tion of  the  whole  subject-matter  Involved  in 
the  law  action.  The  authorities  generally 
hold  that  a  bill  asking  no  relief  other  than 
discovery  Is  limited  to  that  object,  and  upon 
obtaining  It  by  the  answer  of  the  defendant 
the  suit  is  ended.  This  rule  is  sustained 
alike  upon  authority  and  principle.  1  Pom. 
Bq.  S  191;  Story  Eq.  S  1483;  Mlt  Eq.  PI. 
16;  Telephone  Co.  v.  Mohler,  81  W.  Va.  6, 
41  S.  E.  421.  Nor  does  sudi  a  bill  become 
one  for  relief  because  it  sedcs  an  injunction 
to  stay  the  action  at  law  until  the  discovery 
Is  obtained.  Russell  v.  Dlckeschled,  24  W. 
Va.  61.  What  plaintiffs  assumed  Thomas 
knew  that  they  did  not  know,  as  an  aid  to 
their  defense  in  the  law  action,  was  the  real 
object  prompting  this  proceeding,  and  not 
his  admissions  in  pais.  If  any  such  admis- 
sions he  made,  they  were  available  for  use 
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upon   tbe   trial    stayed    by   tbe   Injunctive 


PlalntUfa  evidently  were  satisfied  wltb  tbe 
answer  of  tlae  respondent  bank,  else  they 
would  not  have  signed  the  agreed  statement 
ot  facts.  That  statement  precludes  a  denial 
of  Its  verity.  It  was  accepted  as  true  But 
they  did  not  by  proper  procedoie  require  or 
attempt  to  require  Thomas  to  answer. 
Meveitheless,  their  delay  to  Inantrurate 
such  proceeding  did  not  alone  warrant  dis- 
solution of  the  Injunction.  They  could  not, 
from  the  very  nature  of  tiie  bill,  take  proof 
to  support  Its  averments;  wherefore  they 
were  not  In  default  While  Shonk  v.  Knight, 
12  W.  Va.  667,  says  a  plaintiff  must  be  diU< 
gent  In  his  eCFort  to  procure  the  answer  of 
all  the  defendants  upon  whom  rests  the 
gravamen  of  the  charges  contained  In  tbe 
bill.  It  states  the  general  rule  to  be  that  an 
Injunction  ought  not  to  be  dissolved  until 
all  the  defendants  Implicated  have  answer* 
ed.  RusaeU  v.  Dlckeschled,  24  W.  Va.  61, 
applies  this  general  rule  to  tite  dlssoludon 
of  an  lnjuncti<»  awarded  upon  a  pure  bill 
of  discovery  mjolnlng  prosecution  of  a  det- 
inue action,  and  holds  that  until  tbe  defend- 
ant has  answered  tbe  injunction  ought  not 
to  be  dissolved.  The  record  before  us  does 
not  show  lack  of  diligence  on  the  part  of  the 
plaintiffs  in -not  taking  the  necessary  steps 
to  coerce  a  response  by  Thomas  to  the  inter- 
rogatories propounded  to  him.  The  injuuc- 
tlon  iras  granted  March  lOtb;  four  days 
later  the  Traders'  National  Bank  notifled 
plaintiffs  of  Its  puriMse  to  move  a  dissolu- 
tion on  March  15,  1916;  tbe  order  refusing 
to  dissolve  was  entered  June  9th  of  the  same 
year.  At  tbe  same  time,  tbe  court  ruled  up- 
on tbe  question  of  law  raised  by  the  demur- 
rer. By  its  interposition  tbe  defendant 
cballenged  the  legal  sufficiency  of  tbe  bill. 
For  this  delay  plaintiffs  were  not  in  any- 
wise responsible.  They  could  not  know 
what  action  tbe  court  would  take  on  the  de- 
murrer or  the  motion  to  dissolve.  Where- 
fore, tbe  time  intervening  between  the  entry 
of  tbe  demurrer  and  the  giving  of  the  notice 
and  tbe  action  of  the  court  on  both  virtually 
operated  in  Justification  of  plaintiffs'  delay 
during  that  period.  Besides,  the  defendant 
that  answered  was  not  wholly  without  a 
remedy  for  tbe  default,  if  any,  as  by  a  mo- 
tion for  an  order  requiring  plaintiffs  to  speed 
a  bearing  on  penalty  of  a  dismissal  of  the 
cause  or  dissolution  of  tbe  Injunction  if 
thereafter  they  unduly  delayed  compliance 
with  that  requirement  We  think,  therefore, 
the  court  did  not  err  in  refusing  to  dissolve 
tbe  injunction. 

Although  meager,  tbe  averments  of  tbe 
bill  may  be  deemed  and  treated  as,  formally 
sufficient  Section  26,  c.  86,  Code  (sec.  4165). 
permits  any  defendant  sued  on  a  contract 
for  tbe  loan  or  forbearance  of  money  at  a 
greater  rate  of  interest  than  6  per  cent  to 
plead  the  usury  In  general  terms,  to  which 


plea  the  plaintiff  shall  reply  generally,  and 
each  party  on  the  trial  of  that  Issue  may  in- 
troduce any  available  evidence  that  tends 
to  sustain  or  traverse  tbe  existence  of  usury 
inhering  in  the  contract  in  issue.  Or  the 
borrower  may  resort  for  aid  in  establlshlug 
the  usurious  character  of  the  contract  to 
section  7  (sec.  4166),  which  gives  him  the 
right  to  exhibit  bis  bill  in  equity  against 
tbe  lender,  and  coerce  him  to  state  upon 
oath  the  money  or  thing  lent  and  all  trans- 
actions referable  to  such  loan,  and  tbe  Inter- 
est or  consideration  thereof.  These  provi- 
sions are  quite  liberal,  and  perhaps  were  in- 
tended to  render  unnecessary  the  usual  for- 
mal averments  required  either  at  law  or  in 
equity. 

But  chiefly  it  is  not  the  lack  of  such  for- 
mality of  which  the  Traders'  National  Bank 
complains.  To  defeat  the  discovery  sought 
by  the  bill.  It  relies  In  Its  answer  and  de- 
murrer upon  the  construction  or  interpre- 
tation of  certain  sections  of  the  Negotiable 
Instruments  Law.  It  is  contended  that,  al- 
though section  5,  c  06  (sea  4164),  declares 
void  all  contracts  for  the  loan  'or  forbearance 
of  money  as  to  any  excess  of  interest  charg- 
ed above  the  legal  rate,  yet,  under  sections 
52,  65,  and  67  of  tbe  Negotiable  Instruments 
Act,  chapter  98a  of  the  Code  (sees.  4223, 
4226,  4S28),  the  defendant  bank,  as  a  holder 
in  due  coarse,  took  tbe  Instrument  relieved 
of  usuty,  if  any,  charged  on  tbe  notes  In  tbe 
oi^nal  transaction.  Under  section  52,  it 
contends  it  was  sndi  a  holder,  because  tbe 
instrument  Is  complete  and  regular  upon  its 
facei  was  not  overdue  wbeb  negotiated,  and 
the  bank  took  it  in  good  faith  and  for  val- 
ue, without  notice  tliat  it  had  previously 
been  dishonored,  if  su(&  was  the  fact  or 
of  any  infirmity  in  tbe  note  or  defect  in  the 
title  of  the  indorsee ;  that,  under  section  66, 
the  title  of  Thomas  was  not  defective,  with- 
in the  meaning  of  the  act  unless  he  obtained 
the  instrument  or  any  signature  thereto  by 
fraud,  duress  or  other  unlawful  means,  or 
for  an  Illegal  consideration,  or  in  breach  of 
falfb  or  under  such  circumstances  as  amount 
to  fraud;  and  that,  if  he  did  so  obtain  it, 
respondent,  as  a  bolder  in  due  course,  took 
the  Instrument  by  virtue  of  section  57,  "free 
from  any  defect  of  title  of  prior  parties,  and 
free  from  defenses  available  to  prior  par- 
ties among  themselves  and  may  enforce  pay- 
ment of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon." 

Tliese  sections  do,  it  Is  true,  attempt  to 
afford  ample  protection  to  persons  purchas- 
ing negotiable  paper,  and  to  give  it  such 
facility  of  circulation  as  the  exigencies  of 
commercial  business  may  require:  indeed, 
to  obviate  and  avoid  every  impediment  or 
obstruction  that  in  any  substantial  degree 
tends  to  destroy  confidence  in  instruments 
of  that  character.  Business  enterprises  suf- 
fer inconvenience  from  anything  that  Im- 
pedes the  facile  circulation  of  any  medium    C 
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of  excbange  with  banking  instltntlons  or 
money  lenders.  Financial  emergencies  ar- 
rest their  progress  frequently,  and  require 
immediate  resort  for  relief  to  the  monetary 
centers  of  Influence.  Business  and  Industrial 
activities  of  every  character  depend  in  large 
measure  for  success  upon  the  readiness  with 
which  they  can  float  their  bills  and  notes, 
checks,  and  other  like  Instruments  common 
in  commercial  usage.  To  meet  these  trade 
requirements,  to  'facilitate  th«  movement 
of  capital,  and  to  inspire  confidence  and  cor- 
rect some  defects  or  deficiencies  in  the  drca- 
lation  of  commercial  paper,  manifestly  were 
some  of  the  purposes  to  be  subserved  by  the 
enactment  of  the  Negotiable  Instruments 
Law. 

But,  conceding  the  wholesomeness,  materi- 
ality, and  benign  purpose  of  this  legislation, 
that  concessum  cannot  be  permitted  to  vio- 
late or  Ignore  other  equally  beneficent  and 
essential  statutory  provisions.  These  the 
lawmaking  branch  of  the  government,  not 
the  court,  must  repeal  or  amend,  if  neces- 
sary, to  suit  public  convenience.  It  is  not 
within  the  power  or  province  of  Judicial 
tribunals  to  say  what  the  law  ought  to  be. 
Courts  exercise  a  limited  authority.  They 
can  legitimately  inquire  only  what  the  Leg- 
islature Intended  when  it  enacted  a  statute. 
To  them  belongs  the  right  of  interpretation 
and  construction,  to  ascertain  what  the  prin- 
ciples governing  a  given  state  of  facts  are, 
and,  when  ascertained,  to  apply  the  princi- 
ples to  the  facts,  irrespective  of  the  Inter- 
ests helped  or  hurt. 

Unr^)ealed  and  unamended  Stands  an 
enactment  of  an  earlier  date  and  of  equal 
dignity  with  the  Negotiable  Instruments  Law. 
Long  ago  competent  authority  declared: 

"All  contracts  and  assurances  made  directly 
or  indirectly  for  the  loan  or  forbearance  of 
money  or.  other  thing  at  a  greater  rate  of  in- 
terest than  6  per  cent.,  except  where  such  great- 
er rate  is  now  allowed  by  law,  shall  be  void  as 
to  any  excess  of  interest  agreed  to  be  paid  above 
that  rate,  and  no  further."  Section  6,  c.  96, 
Code. 

This  legislative  declaration,  taken  from 
the  Code  of  Virginia,  materially  altered  and 
amended  a  yet  earlier  statute  forfeiting  both 
principal  and  Interest  where  the  rate  charg- 
ed exceeded  that  fixed  by  law,  and  a  subse- 
quent one  forfeiting  the  Interest  only.  Now 
the  contract  or  assurance  is  void  only  as  to 
the  excess  of  interest  alx>ve  the  legal  rate. 

To  bring  the  note  in  controversy  within  the 
protection  of  the  Negotiable  Instruments  Act, 
as  contended  by  the  bank,  would  in  effect 
substitute  "voidable"  for  "void"  In  section 
5,  c.  96.  Much  competent  authority  tends  to 
support  this  argument.  Ewell  v.  Daggs,  108 
U.  S.  145,  2  Sup.  Ct  408,  27  L.  Ed.  682; 
Weeks  T.  Bridgman,  159  U.  S.  547,  16  Sup. 
Ct.  72,  40  L.  Ed.  253;  Myers  v.  Kessler,  142 
Fed.  730,  74  O.  C.  A.  62;  Gordon  v,  Levlne, 
197  Mass.  263,  83  N.  El  861,  15  L.  R.  A.  (N. 
S.)  243,  125  Am.  St  Rep.  361 ;  Trust  Co.  v. 
Bank,  136  Mich.  460,  99  N.  W.  399,  112  Am. 


St  Rep.  370,  4  Ann.  Cas.  847.  The  contrary 
proposition  is  upheld  in  numerous  decisions 
of  equally  respectable  courts.  They  declare 
unenforceable  by  an  Innocent  holder  any  in- 
strument by  statute  declared  to  be  void  be- 
cause usurious,  or  because  it  arose  out  of  gam- 
ing or  other  transactions  in  violation  of  a  stat- 
ute. These  are  collated  In  Union  Trust  Co.  v. 
Preston  Nat  Bank,  136  Mich.  460,  99  N.  W. 
399,  112  Am.  St  Bep.  370,  4  Ann.  Cas.  353. 
An  act  or  contract  so  declared  to  bo  void  has 
no  legal  force  or  effect.  It  is  a  nullity,  and 
into  it  can  be  Injected  no  vitality,  although  in 
some  ctrcumstances  the  conduct  of  the  parties 
may  be  such  as  will  upon  equitable  principles 
operate  to  estop  them  to  deny  they  entered 
into  or  are  bound  by  it  as  where  they  accept 
the  benefits  thereof  with  knowledge  of  the  in- 
firmity. No  currency  in  the  market  and  no 
degree  of  Innocence  or  Ignorance  on  the  part 
of  a  holder  for  value,  can  impart  validity  to 
a  negotiable  Instrument  which  Is  declared 
void  by  statute  because  based  upon  a  gam- 
bling or  usurious  consideration.  Daniel  & 
Douglass,  Neg.  Inst  {  221.  Speaking  of  notes 
made  void  by  statute,  the  Kentucky  court 
said  in  Lawson  v.  Bank  (Ky.)  102  S.  W.  324: 

A  statute  that  makes  such  notes  void  "is  of  a 
police  nature,  intended  to  prevent  imposition 
and  fraud.  The  Negotiable  Instruments  Act 
does  not  repeal  this  statute  in  terms  nor  does 
it  by  necessary  implication.  It  has  never  been 
the  policy  of  the  courts  to  extend  the  doctrine 
of  implied  repeals  further  than  the  evident 
purpose  of  the  last  legislation  required.  The 
negotiable  instruments  statute  is  a  most  compre- 
hensive piece  of  legislation.  It  goes  into  mi- 
nutest detail  in  dealing  with  the  subjects  em- 
braced by  it  The  whole  scope  of  it  is  shown 
to  be  the  dealing  with  commercial  paper,  so 
as  to  protect  mnocent  purchasers  •  •  • 
against  mere  defenses  available  as  between  the 
original  parties.  It  gives  such  paper  currency, 
free  from  original  defenses.  Bat  it  applies  to 
paper  that  might  have  been  obligatory  between 
the  parties.  But,  where  the  parties  were  never 
bound  because  the  law  made  the  note  void,  as 
contrary  to  public  policy  as  expressed  in  the 
statutes,  the  Negotiable  Instruments  Act  does 
not  apply,  and  ought  not  to.  The  prevention  of 
crime  is  of  more  importance  than  the  fostering 
of  commerce.  The  later  act  should  be  read  in 
view  of  its  purpose,  and  not  as  intending  to  re- 
peal other  statutes  passed  in  the  exercise  of 
the  police  power  of  the  state  to  suppress  crime 
and  fraud. 

That  is  in  substance  what  this  court  said 
in  Bank  v.  Jacobs,  74  W.  Va.  525,  82  S.  E. 
320,  In  which  it  was  held  that  a  paper  nego- 
tiable In  form  for  money  lost  in  gaming  is, 
under  section  1,  c.  97,  Code  (sec.  4168),  void  in 
the  hands  of  the  holder,  even  though  he  took 
it  for  value  without  notice  of  the  character 
of  the  consideration. 

The  obvious  purpose  and  effect  in  enacting 
the  Negotiable  Instrument  Law  was  the  em- 
bodiment of  the  general  law  merchant  as  it 
bad  been  previously  applied  by  the  courts. 
The  presumption  is  that  when  passing  it  the 
Legislature  had  In  contemplation  the  exlst- 
ence  of  the  usury  statute  and  the  decisions 
of  Virginia  and  this  state  construing  it  as  in- 
validating all  contracts  comprehended  with- 
in its  scope.    ItJ^^^fi^^^Wftjuu^assume. 
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that,  by  a  prior  general  rule,  where  a  stat- 
ute declares  an  instrument  void  It  gathers 
no  vitality  by  circulation,  although  upon  such 
instrument  an  Indorser  may  be  held  liable  to 
a  bona  fide  holder  without  notice.  Daniel 
Neg.  Inst.  $  673.  The  Virginia  court  had 
already  declared  that  as  against  an  inno- 
cent holder  no  defense  can  be  made  against 
a  negotiable  instrument  declared  by  the 
usury  statute  to  be  void.  "The  original  taint 
adheres  to  the  paper,  in  whosesoeTer  hands  It 
•  may  come.  It  is  void,  and  the  defense  may 
be  set  up,  as  well  against  the  innocent  hold- 
er, as  the  usurer  or  gambler  himself."  Tay- 
lor V.  Beck,  3  Rand.  (Va.)  323.  Where  there 
is  nothing  in  a  statute  Indicating  an  intention 
to  the  contrary,  the  well-recognized  doctrine 
is: 

"That  the  Legislature  did  not  intend  to  in- 
novate upon,  unsettle,  alter,  violate,  repeal  or 
limit  another  general  statute  or  statutory  sys- 
tem, the  entire  subject-matter  of  which  is  not 
directly  nor  necessarily  involved  in  the  [subse- 
quent] act"    Bank  v.  Jacobs,  supra. 

From  these  conclusions  it  follows  that,  as 
the  rulings  on  ttie  demurrer  and  motion  to 
dissolve  were  not  erroneous,  our  order  will 
aflSrm  the  decree  complained  of,  and  remand 
the  cause  for  further  proceedings  therein, 
agreeably  with  equitable  principles  governing 
courts  of  equity  In  cases  of  this  nature. 


(79  W.  V)U  41B) 

DUTI  ▼.  THOMPSON  et  aL 

(No.  3281.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

I>ec.  14,  1916.) 

(Svllabut  by  fhe  Court.) 

1.  ElXOnONS     «S>260— OAnVASSINO     BOABD— 

Rkcanvabs. 

After  a  county  court,  sitting  as  an  election 
board  of  canvassers,  has  legally  and  completely 
canvassed  the  returns  of  an  election,  ascertained 
the  results,  entered  the  same  upon  its  record, 
issued  the  certificates  of  election,  and  adjourn- 
ed sine  die,  in  the  absence  of  a  demand  for  a 
recount.  It  is  functus  officio  and  without  power 
to  rec<mvene  and  recount  the  votes  cast, 

[Ed.   Note. — For   other   cases,   see   Elections, 
Cent  Dig.  §  236;    Dec.  Dig.  iS=>260.] 

2.  Elbctionb    «=s>260— Cahvassino— Dbclab- 
ATioN  or  Result. 

To  declare  the  results  of  an  election  and  is- 
sue certificates  of  election;  without  having  re- 
coanted  the  votes,  when  no  demand  for  a  re- 
count has  been  made,  is  not  irregular,  erroneous, 
nor  incomplete  procedure. 

[Ed.   Note.— For   other   cases,   see    ESlections, 
Cent.  Dig.  |  238;   Dec.  Dig.  <^=»260.] 

3.  EiixcnoNS  $=9260— Canvassino  Rksui.t— 
DxicAND  FOB  Recount. 

A  demand  for  a  recount  made  after  the 
board  of  canvassers  has  legally  and  fully  can- 
vassed the  returns  and  declaried  and  recorded 
the  result  comes  too  late  and  avails  nothing. 

[Ed.    Note.— For   other   cases,    see    Elections, 
Cent  Dig.  |  236;    Dec.  Dig.  «=32eO.] 

4.  Pbohzbitton  «=>6(2)— Warr  of— IsauANCE. 

A  county  court  may  be  restrained  from  pro- 
ceedfaig  to  recount  votes  for  the  office  of  state 
senator  on  a  demand  therefor  made  after  it  has 
legally  ascertained  and  declared  the  result  and 


adjourned,  by  a  writ  of  prohibition  from  tliia 
court. 

[Ed.  Note.— For  other  cases,  see  ProUbition, 
Ont.  Dig.  S$  32,  S3;   Dec.  Dig.  •S=s>6(2).] 

Petition  by  M.  K.  Duty  for  writ  of  prohibi- 
tion against  S.  M.  lliompson  and  others. 
Writ  issued. 

R.  L.  Gregory,  of  Parkersburg,  S.  B.  Avis, 
of  Charleston,  and  R.  Dennis  Steed,  of  Ham- 
lin, for  petitioner.  Clyde  B.  Johnson,  of 
Charleston,  for  respondents. 

POFFENBARGER,  J.  On  the  eighth  day 
after  the  county  court  of  Wirt  county,  sit- 
ting as  a  board  of  canvassers,  had  completed 
the  work  of  canvassing  the  returns  of  the 
election  held  In  that  county  on  the  7th  day 
of  November,  191G,  declared  the  results  there- 
of, entered  the  same  upon  Its  records,  is- 
sued certificates  of  election  In  accordance 
therewith,  and  adjourned  sine  die,  R.  S. 
Blair,  a  candidate  for  the  ofiSce  of  state 
senator,  voted  for  in  said  county  at  said 
election,  made  a  demand  upon  the  mem- 
bers of  said  court  for  a  recount  of  the  bal- 
lots as  to  that  office.  They  met  and  ordered 
that  such  recount  be  granted  and  fixed  De- 
cember 4,  1916,  as  the  day  for  commence- 
ment thereof.  M.  K.  Duty,  the  opposing  can- 
didate for  the  same  office,  asks  a  writ  of 
prohibition  to  restrain  them  from  proceeding 
to  recount  the  ballots,  on  the  ground  that  the 
demand  for  such  action  came  too  late. 

In  view  of  a  statute  expressly  conferring 
it  (section  89,  c.  8  [sec  111],  Ode),  the  juris- 
diction of  this  court  by  proUbltlon  in  such 
case  is  not  questioned,  If  the  demand  for  a 
recount  was  deferred  too  long. 

[1-4]  The  time  limit  on  such  a  demand  has 
not  been  judicially  ascertained  or  declared  In 
this  state.  Our  reports  disclose  nothing 
more  than  a  dictum  in  Hebb  v.  Cayton,  45 
W.  Va.  578,  32  S.  B.  187,  to  the  effect  that  It  is 
too  late  to  ask  a  recount  after  the  result  of 
the  election  has  l)een  entered  upon  the  rec- 
ord. Tills  opinion  of  Judge  Brannon,  ex- 
pressed in  marking  the  distinction  between 
a  case  supposed  and  the  one  under  considera- 
Uon,  accords  with  uniform  decisions  in  all 
other  jurisdictions.  Not  a  single  departure 
from  tile  rule  has  been  cited  or  found.  The 
numerous  cases  asserting  the  proposition  are 
cited  by  the  text-writers.  9  R.  C.  U  titie 
"Elections,"  g  115;  Cooley,  Const.  lim.  (7th 
Ed.)  p.  936;  McCrary,  Elec.  267,  268,  269; 
Am.  &  Ency.  I*  750;  15  Cyc.  383. 

The  character  of  the  "canvass  of  the  re- 
turns" required  by  the  statute,  differing,  It 
is  said,  f^om  that  of  the  canvass  in  some 
other  states,  is  relied  upon  as  affording 
strong  reason  for  departure  from  the  general 
rule  respecting  the  time  limit  upon  demands 
for  recounts.  Though  our  canvass  does  not 
include  the  counting  of  the  ballots,  it  is  nec- 
essarily an  entire  and  complete  function  in 
itself,  final  and  decisive,  in  the  absence  of  a 
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recount  or  contest  Mbr  does  omission'  of 
the  count  of  votes  from  tbe  faces  of  tbe  bal- 
lots Imply  lack  of  such  a  count  In  the  elec- 
tion procedure,  considered  as  a  whole;  for 
It  takes  place  at  the  election  precincts,  be- 
fore the  inspection  and  consideration  of  the 
returns  by  the  board  of  canvassers.  In  tbe 
absence  of  a  recount  allowed  by  the  statute 
upon  demand,  this  count  Is  conclusive  as  to 
the  prima  facie  right  to  the  office.  As  a  re- 
count is  not  contemplated,  except  upon  a 
demand  therefor,  the  canvass  may  be  com- 
pleted without  it,  however  close  the  result 
may  be.  Whether  it  Is  wise  to  omit  a  more 
careful  and  formal  count  than  that  made  at 
the  election  precincts  is  a  legislative,  not  a 
judicial,  question.  The  statute  makes  a 
clear  distinction  between  the  canvass  and  tbe 
recount.  It  gives  the  recount,  upon  demand 
therefor,  after  the  canvass,  but  before  decla- 
ration of  the  result.  If  not  demanded,  It 
does  not  take  place,  and  if  It  does  occur,  the 
result  thereof  goes  Into  the  final  result  en- 
tered upon  the  record  wherefore  It  logically 
should  take  place  before  the  result  is  de- 
clared. It  would  .be  at  variance  with  com- 
mon knowledge  to  say  competing  candidates 
do  not  know  an  election  result  is  close  untu 
after  the  returns  have  been  canvassed.  It 
is  always  known,  and  the  law  very  properly 
assumes,  that  If  a  candidate  desires  a  re- 
count, he  can  make  bis  demand  therefor  be- 
fore the  result  is  officially  declared  and  cer- 
tificates issued.  Ko  form  of  demand  having 
been  prescribed,  the  candidate  making  the 
demand  need  not  be  personally  present  for 
the  purpose,  nor  appear  by  attorney.  After 
it  has  been  made,  the  proceeding  need  not  be 
so  hastened  or  rushed  as  to  deny  a  candidate 
having  several  recounts  pending  in  different 
counties  reasonable  and  fair  opportunity  to 
protect  his  Interests.  Hence  the  argument 
ab  inconvenient!  Is  not  well  founded.  A 
time  limit  is  necessary,  and  to  require  a 
candidate  to  make  his  demand  for  a  re- 
count or  waive  It  before  a  declaration  of  the 
result  is  not  unreasonable. 

The  limit  fixed  by  the  authorities  generally 
applies  in  states  in  which  the  canvass  does 
not  include  the  counting  of  the  votes.  In 
New  York  tbe  canvass  was  made,  a  few 
years  ago,  as  it  Is  here.  People  v.  Canvas- 
sers, 126  N,  Y.  392,  27  N.  E.  792;  People  v. 
Canvassers,  129  N.  Y.  469,  29  N.  E.  361.  Aft- 
er the  board  has  completed  its  work  in  that 
state  and  adjourned,  it  is  functus  officio,  and 
cannot  be  reconvened.  People  v.  Greene  Co., 
12  Barb.  (N.  Y.)  217;  People  v.  Reardon, 
49  Hun,  425,  3  N.  Y.  Supp.  560;  Hadley  v. 
Mayor,  33  N.  Y.  603,  88  Am.  Dec.  412. 

The  canvass  is  no  doubt  made  in  many 
other  states  as  it  is  here,  and  this  rule  seems 
to  apply  everywhere. 

Though  the  county  court  is  ex  officio  a 
canvassing  board,  its  function  is  not  ditter- 
ent  from  that  of  a  board  specially  constitut- 


ed for  the  purpose.  It  does  not  sit  continu- 
ously as  a  canvassing  board.  When  the  re- 
sult is  legally  and  properly  ascertained,  Its 
powers  as  such  board  for  that  election  cease. 
Judge  Brannon's  statement  in  Alderson  v. 
Commissioners,  32  W.  Va.  454,  9  S.  B.  863, 
to  the  effect  that  the  body  is  continuous, 
must  be  considered  in  the  light  of  its  eon- 
text  It  is  continuous  only  until  the  func- 
tion is  legally  performed,  and  failure  to  re- 
count the  votes,  in  the  absence  of  a  demand, 
is  not  an  omission  of  duty.  Having  omitted 
no  duty,  and  having  completed  its  work,  the 
board  cannot  reconvene  and  recount  the  votes, 
nor  otherwise  affect  the  result  shown  by  the 
record  they  have  made.  Cooley,  Const  Lim. 
784. 

These  principles  and  conclusions  constraia 
us  to  award  tbe  writ  prayed  for. 

'.  (X4»  fla.  196) 

ARMOUR  FERTILIZER  WORKS  T.  LACY. 

(No.  125.) 
(Supreme  (3oart  ci  Georgia.     Nov.  18,  1916.) 

(Hyllabut  hy  the  Court.) 

1.  Execution  ®=>3S— Pbopekty  Subject- 
Life  Estate. 
Charles  P.  Lacy  died,  leaving  a  will  which 
was  duly  probated  ui  liM)9;  and  attei  payment 
of  all  debts,  tbe  executors  asiiented  to  all  tlie 
legacies.  By  item  \i  of  tbe  will  it  was  provided  : 
"i  give  and  bequeath  to  my  son,  C.  Hill  i<acy. 
five  hundred  dollars,  without  restrictious ;  auU 
I  give  him  that  certain  tract  of  land  In  Talia- 
ferro county,  known  as  the  John  KeynolUa  place, 
containing  four  hundred  and  htty  acres  of  land, 
more  or  less,  subject  to  tbe  restrictions  and 
limitations,  hereinafter  stated  in  this  will,  to 
that  part  of  my  estate  that  I  give  to  my  six 
daughters."  By  item  6  it  waa  provided:  "I 
direct  that  aa  soon  as  possible  after  my  death 
all  of  my  property,  except  that  which  has  al- 
ready been  bequeathed  above,  be  by  my  execu- 
tors converted  into  cash  or  its  equivalent,  and 
be  divided  into  six  equal  parts,  and  be  held  by 
my  executors  as  trustees  for  each  of  my  six 
daughters  as  above  mentioned,  tbe  title  to  each 
said  party  to  be  invested  in  or  made  to  my 
executors  aa  trustees  for  them  and  their  chil- 
dren, and  that  each  share  shall  be  so  invested 
that  the  income  from  the  investment  be  given  to 
each  of  my  children  (six  daughters).  Tnis  also 
refers  to  the  land  given  to  my  son,  C.  H.  Lacy, 
and  no  part  at  the  principal  sum  and  should 
they  die  before  each  of  their  children  shall  have 
become  of  age,  each  one's  share  shall  continue 
to  remain  in  my  executors,  and  the  income  from 
each  such  share  to  be  used  for  the  support  or 
their  respective  children  and  husband,  until 
each  child  shall  become  of  age,  and  then  the 
share  of  each,  is  to  be  divided  equally  among 
their  children  and  Imsbanda  and  their  estates; 
and  should  it  be  necessary  for  any  property  be- 
longing to  my  daughters  as  their  estates  be 
sold,  the  proceeds  from  tbe  sale  shall  be  at  once 
reinvested  and  restricted  as  above,  and  such 
sale  or  change  of  property  must  be  authorised 
by  the  ordinary  in  the  county  In  which  they 
reside.".  By  item  6  it  was  provided:  "The  es- 
tate given  to  each  of  my  said  dniiiihters  and  sons 
and  wife  is  a  fee  for  life,  with  remainder  for 
their  children,  or,  if  no  children,  to  the  survivor, 
except  that  of  my  wife,  Mary  Ann  I/ac.y.  whose 
share  must  be  governed  as  aforementioned  in 
this  will."  In  1915  a  8.  fa.  in  favor  of  the 
Armour  Fertilizer  Works  against  C.  H.  Lacy 
was  levied  upon  the  life  estate  of  0.  H.  Lacy  in 
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the  land  bequeathed  to  him  b;  item  two  of  the 
vOL  Xhe  executors  declined  to  qualify  aa  trus- 
tees, and  by  order  o£  court  C.  P.  Lacy  was 
appointed  as  trustee  for  the  children  of  O.  U. 
Ikcy.  O,  P.  Lacy,  as  trustee  under  the  will,  in- 
teriKwed  a  claim.  Upon  the  trial,  the  evidence 
being  aa  indicated  above,  the  judge  directed  a 
verdict  finding  the  property  not  subject.  Held, 
8  life  estate  is  subject  to  levy  and  sale  under 
execution  against  the  life  tenant.  North  Geor- 
gia Fertilizer  Co.  v.  Leming,  138  Ga.  775,  76 
S.  E.  05. 

red.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  7ft-82,  88,  87 ;   Dec.  Dig.  <S=»33.] 

2.  Trusts  a=>9— Creation— Beneficiabt. 

In  this  state  a  trust  estate  cannot  be  cre- 
ated in  propoty  for  the  benefit  of  a  persoh  sui ' 
juris.  Civ.  Code  1910,  i  3737 ;  Gray  v.  Obear. 
hi  Ga.  231:  Thompson  ▼.  Sanders,  118  Ga. 
930.  45  &  B.  715. 

[Bd.  Note.— For  other  cases,  see  Trusts,.  Cent. 
Dig.  {3  8,  7:   Dec.  Dig.  <S=99.] 

3.  EXECUTIOIT      «s>41  —  Pbopkbtt      Sdbjeot 
Thekkto. 

Where  a  testator,  by  the  terms  of  his  will, 
bequeatlied  land  to  trustees  for  the  use  of  his 
Fon,  who  is  sui  juris,  during  his  life,  with  re- 
mainder over,  upon  his  death,  to  his  children, 
the  life  estate  is  subject  to  levy  and  sale  under 
•n  execution  against  the  son  while  in  the  bands 
«(  the  trustee,  notwithstanding  there  are  minor 
children  living  who  are  bcnefidariea  of  the 
trust.  American  Mortgage  Co.  v.  Hill,  92  Ga. 
297.  18  S.  K  425.  Accordingly,  it  was  errone- 
ous in  this  case  to  direct  a  verdict  finding  the 
property  not  subject. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  K  49,  89-94;    Dec.  Dig.  «s>41.] 

Error  from  Superior  Court,  Taliaferro 
County ;  B.  V.  Walker,  Judge. 

Action  by  the  Armour  Fertilizer  Works 
against  C.  HUl  Lacy,  in  which  execution  was 
levied  against  tbe  life  estate  of  defendant, 
and  C  P.  Lacy,  who  was  appointed  trustee. 
Interposed  a  claim.  There  was  a  Judgment 
for  claimant,  and  plalnttft  brings  error.  Re- 
versed. 

Koel  P.  Park,  of  Greensboro,  for  plaintiff 
in  error.  Samuel  H.  Sibley,  of  Union  Point, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  c<Kicur. 


(Itf  Ga.  187) 

MOOBB  V.  TURNER  et  aL    (No.  126.) 
(Supreme  Court  of  Georgia.     Nov.  18,  1916.) 

CtSyllabut  ty  the  Court.) 

1.  Appeal  and  Ebbob  <g=>254— Review— 
QrKSiiOHS  Presenteo  fob  Review. 
M.  owned  land  in  Atlanta,  which  was  in- 
eombered  by  specified  liens  in  favor  of  various 
persons.  T.  and  P.  owned  farm  lands  in  Wilkes 
eoonty,  which  were  unincumbered.  There  was 
a  contract  for  exchange  of  the  lands,  on  the 
basis  that,  for  the  city  lands,  subject  to  the 
incombran'ces,  T.  and  P.  should  convey  the  farm 
lands  and  pay  a  difference,  some  in  cash  and 
the  balance  in  deferred  payments  to  be  se- 
enred  by  incumbrance  on  the  lands.  In  pur- 
suance of  the  contract  deeds  were  exchanged 
and  poasesaion  delivered  by  the  parties  respec- 
tively. T.  and  P.  made  the  cash  payment,  gave 
notes  for  the  deferred  payments,  and  executed 


a  security  deed  on  the  property,  receiving  frum 
AI.  his  bond  to  recouvey.  The  bond  contained 
the  t'oiiuwiug  recitals:  "The  obligor  herein  fur- 
ther agrees  and  covenants  that  he  will  cancel 
the  loon  deed  upuu  which  thia  bond  for  title  is 
baaed,  upon  receiving  from  the  obligees)  herein, 
or  their  assigns,  at  any  time  during  the  exist- 
ence of  his  present  loan  deed,  of  a  new  loan 
deed  covering  all  the  above-described  property, 
and  which  shall  be  a  first  lien  thereon,  except- 
ing a  mortgage  or  loan  deed  of  fifteen  thousand 
($15,000.00)  dollars,  which  this  obligor  agrees 
may  be  placed  upon  said  premises  lu  lieu  of 
the  present  existing  prior  indebtedness  to  which 
his  present  loan  deed  is  subject  by  its  terms." 
Subsequently  T.  and  P.  negotiated  for  loans  on 
the  land  at  8  per  cent,  per  annum  for  five  years, 
aggregating  the  amount  specified  in  the  bond, 
with  which  to  discharge  the  prior  Uens,  and,  to 
the  end  that  the  loons  might  be  made,  called 
upon  M.  to  cancel  his  security  deed  in  terms 
of  his  bond  and  accept  a  new  security  deed, 
subject  only  to  the  security  of  the  loans  above 
mentioned.  M.  declined,  without  stating  any 
reason,  to  cancel  his  security  deed  and  accept 
the  substitute  therefor.  T.  and  P.  immediately 
offered  to  rescind  the  contract,  which  offer  was 
refused.  As  a  result  T.  and  P.  were  unable  to 
obtain  the  loans.  The  holders  of  the  prior 
liens  foreclosed  them  and  caused  the  property 
to  be  levied  upon  and  sold,  so  that  T.  and  P. 
lost  it.  Subsequently  T.  and  P.  instituted  an 
euqitable  action  against  M.,  alleging  all  that  is 
stated  above,  and  further,  in  substance,  as  fol- 
lows: The  conduct  of  M.  in  refusing  to  cancel 
bis  security  deed  was  with  the  fraudulent  intent 
to  put  it  out  of  the  power  of  T.  and  P.  •  to 
negotiate  the  loans,  so  that  the  property  might 
be  brought  to  forced  sale  under  the  prior  liens, 
and  that  he  might  become  the  purchaser.  He 
had  damaged  them  in  the  sum  of  $20,000,  and 
was  attempting  to  sell  the  farm  lands,  and  there 
was  danger  of  the  notes  falling  into  the  bands 
of  innocent  purchasers.  PlaintiSs  elected  to 
rescind  the  contract,  and  to  that  end  offered  to 
return  to  M.  all  that  they  had  received  from 
bim.  and  to  fully  restore  the  status.  Uie 
prayers  were  for  rescission,  cancellation  of  the 
deeds,  injunction,  and  process.  An  amendment 
to  the  petition  was  allowed  over  objection.  At 
the  hearing  the  court  sustained  the  demurrer  to 
those  portions  of  the  petition  which  sought  to 
recover  damages,  and  overruled  the  demurrer 
upon  all  other  points,  thus  leaving  the  petition 
to  stand  as  an  action  for  rescission  and  account- 
imr.    The  defendant  excepted.    Beld:  ' 

There  being  no  exception  to  the  Jndsroent 
striking  so  mnch  of  the  petition  as  seeks  dam- 
aeea.  the  only  questions  relate  to  the  sufficiency 
of  the  allegations  to  state  grounds  for  cancel- 
lotion  of  the  deeds  and  for  rescission. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  14S8,  1487 ;  Dec.  Dig.  «=> 

2.  VBIfDOB     AND     PUBCRASEB     <g=>342— ReM- 

EDiEfl  OP  Pubcbaseb— Breach  or  Condi- 
tion. 
The  covenant  to  surrender  the  security  deed 

and   accept   a  substitute   was  not  a  condition 

precedent  and  the  remedy  for 'a  breadi  of  the 

covenant  is  an  action  for  damages. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  H  1018,  1019;   Dec.  Dig. 

«=>342.] 

3.  Deeds  €=19— Breach  of  Contract. 

"An  absolute  deed  of  conveyance  will  not, 
at  the  instance  of  the  grantor,  be  canceled  mere- 
ly because  of  a  breach  by  the  grantee  of  a~  prom- 
ise made  by  him,  in  consideration  of  which  the 
deed  was  executed."  Christian  v.  Ross,  145 
Ga.  284,  88  S.  E.  988. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  38;  Dec.  Dig.  <S=»19.] 
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i.  ElxcHANOE    or    Pbofebtt    «s98(S)— Beu- 

KDIES— PEOTTIOIf— SUFUCIBNCT. 

It  was  error  to  overrule  the  general  demur- 
rer to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  {  16%;  Dec  Dig.  <S=>8 
(3).f 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; B.  r.  Walker,  Judge. 

Action  by  R.  N.  Turner  and  another 
against  W.  R.  Moore.  A  demurrer  to  the  pe- 
tition was  overruled,  and  defendant  brings 
error.    Reversed. 

J.  M.  Pitner,  of  Washington,  Ga.,  and 
Moore  &  Pomeroy,  of  Atlanta,  for  plalntifF  In 
error.  S.  H.  Sibley,  of  Union  Point,  W.  O. 
Wilson,  of  Atlanta,  and  I.  T.  Irvln,  Jr.,  of 
Washington,  Ga.,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  ooncur. 


(146  Oa.  181) 

LUCKEY  T.  ANDERSON.    (No.  117.) 
(Supreme  Court  of  Georgia.    Nov.  17,  1916.) 

(Bvllabut  iy  ike  Court.) 

IWTEBLOCTJTORT  INJUNCTION. 

There  was  no  abuse  of  discretion  in  refus- 
ing an  interlocutory  injunction  in  this  case. 

Error  from  Superior  Court,  Jefferson 
County;  R.  N.  Hardeman,  Judge. 

Action  between  W.  T.  Lnckey  and  S.  D. 
Anderson.  From  the  judgment,  Luckey 
brings  error.    Affirmed. 

M.  C.  Barwick,  of  Louisville,  for  plaintiff 
in  error.  G.  C.  Anderson  and  R.  G.  Price, 
both  of  LouisTllle,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(146  Ga.  167) 

CUNNINGHAM    v.    SILVEY-DOUGHERTY 
HAT  CO.     (No.  110.) 

(Supreme  Court  of  Georgia.    Nov.  17,  1916.^ 

(Svttaliu  by  the  Court.) 

Vbbdict— Evidence— SuFFiciENCT. 

While  the  evidence  upon  the  main  issue  in 
this  case  is  somewhat  vague  and  equivocal,  it 
cannot  be  said  that,  considered  in  its  entirety, 
it  is  insufficient  to  support  the  verdict  rendered. 

Error  from  Superior  Court,  Colquitt  CJoun- 
ty;  W.  E3.  Thomas,  Judge. 

Action  between  D.  F.  Cunningham  and  the 
Sllvey-Dougherty  Hat  Company.  There  was 
a  judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

Covington  &  Perry,  of  Moultrie,  for  plain- 
tiff in  error.  .  Jas.  L.  Dowling,  of  Moultrie, 
for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  AU  the 
Justices  ctmcnr. 


(146  Oa.  KTT) 

GARY  V.  GASKINS  et  aL    (Na  111.) 
(Supreme  Court  of  Georgia.    Nov.  17, 1916.) 

(SyOahui  hy  the  Court.) 

Dewiai,  of  Injunction— Pkopbiety. 

Under  the  evidence  in  the  case,  which  was 
conflicting,  the  court  did  not  err  in  denying  the 
Injunction  prayed. 

Error  from  Superior  (}oart,  Berrien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  between  J.  H.  Gary  and  F.  W.  Gas- 
kins  and  others.  There  was  a  judgment, 
denying  an  iiijunctlon  prayed,  and  the  for- 
mer brings  error.    Affirmed. 

E.  K.  Wilcox,  of  Valdosta,  and  Hendricks, 
Mills  A  Hendricks,  of  Nashville,  for  plaintiff 
in  error.  W.  R.  Smith,  of  Nashville,  for  de- 
fendants in  error. 


BECK,   J.     Judgment  affirmed. 
Justices  concur. 


All  the 


(146  Qa.  176) 
MOORE  &  CO,  v.  DAUGHEBTY,  ALLEN 
&  CO.    (No.  116.) 

(Supreme  Court  of  Georgia.    Nov.  17,  1916.) 

(ByUabut  ly  the  Court.) 

1.  Injunction   ®=>35(1)— Title— Evidence. 

Where  the  plaintiff' and  defendant  claim  title 
to  timber  from  a  common  source,  and  the  plain- 
tiff's deed  is  the  older,  it  is  not  necessary  for 
the  plaintiff  to  show  title  in  the  common  proposi- 
tus. If  the  older  deed  is  not  attacked,  it  will 
prevail  over  the  younger  deed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  J  77;,  Dec.  Dig.  «=35(1).] 

2.  Injunction  «=»48— TBESPAsa— Conhnubd 
Tbespabs. 

£!^uity  will  restrain  a  solvent  trespasser  from 
committing  repeated  and  continuous  trespasses. 
Where  the  claim  of  title  of  both  parties  is  de- 
rived from  a  common  source  and  the  plaintiff's 
deed  is  the  older  and  is  not  attacked  for  any  de- 
fect or  irregularity,  and  where  the  defendant, 
though  solvent,  threatens  to  continue  to  go  on 
the  land  (the  timber  upon  which  bad  been  boxed 
for  turpentine  use  before  the  application  for  in- 
junction) for  the  purpose  of  hacking,  scraping, 
and  removing  the  crude  gum  from  the  trees  from 
day  to  day,  equity  will  restrain  the  trespasser 
from  such  recurring  trespasses. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  101 ;  Dec.  Dig.  «=34S.] 

3.  JuDOUENT  «=>632— Aduissibiutt  in  Evi- 
dence. 

In  an  action  to  enjoin  the  boxing  and  scrap- 
ing of  pine  trees  for  the  purpose  of  extracting 
and  removing  the  crude  gum,  it  is  irrelevant  to 
show  that  in  another  case  a  party  not  in  privity 
with  the  defendant  had  obtained  against  the 
plaintiff  a  pendente  lite  injunction  against  do- 
ing acts  of  the  same  nature  as  those  sought  to 
be  enjoined  by  the  plaintiff  in  the  present  action. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1148;   Dec  Dig.  <8=»632.] 

Error  from  Superior  (}oart.  Clinch  County; 
J.  I.  Summerall,  Judge. 
Bill  by  Moore  &  Co.  against  Daugherty, 
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Allen  &  Ca  There  was  a  judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
yersed. 

Moore  &  Co.  and  Dangherty,  Allen  &  Co. 
are  each  engaged  in  the  business  of  extract- 
ing gum  from  pine  trees  and  manufacturing 
the  same  into  turpentine  products.  The  for- 
mer filed  a  petition  to  enjoin  the  latter  from 
cutting,  boxing;  and  extracting  the  crude  gum 
from  the  pine  trees  on  two  lots  of  land 
In  Echols  county,  alleging  that  the  cutting, 
boxing,  and  working  of  the  timber  as  the 
defendants  were  doing  and  threatening  to 
do  would  not  only  be  a  continuing  trespass 
giylng  i>etltloner  a  new  cause  of  action 
against  them  from  day  to  day,  thereby  re- 
sulting in  a  multiplicity  of  suits,  but  tiie 
same  would  be  a  destructive  trespass  on  ac- 
count of  which  damages  would  be  Incapable 
of  exact  computation  and  from  which  tres- 
pass tbere  would  be  no  adequate  and  com- 
plete remedy  at  law.  In  their  answer  the 
defendants  denied  the  title  of  the  plaintiffs 
to  the  timber  and  their  right  to  injunction. 
They  averred  that  they  had  completed  the 
boxing  of  all  the  timber  upon  the  two  lots 
of  land,  and  that  it  was  their  intention  to 
work  the  same  for  turpentine  purposes 
In  the  usual  manner,  and  offered  to  give  bond 
to  protect  the  plaintiffs  on  account  of  any 
recovery  for  damages.  On  a  hearing  for 
an  interlocutory  injunction  it  appeared  tha*- 
tlie  land  in  controversy  was  originally  grant- 
ed to  Thomas  Taylor.  The  plaintiffs  intro- 
duced in  evidence  a  deed  from  Martha  A. 
Cramer  and  others  describing,  themselves  as 
tbe  sole  heirs  at  law  of  Thomas  Taylor,  to 
Bollin  J.  Nelson,  dated  January  2,  1896,  and 
mesne  conveyances  from  BoUln  J.  Nelson 
to  themselves  conveying  the  right  to  the  tim- 
ber on  the  land  for  turx)entlne  purposes.  The 
defendants  Introduced  in  evidence  a  Quit- 
claim deed  from  Martha  A.  Cramer,  describ- 
ing herself  therein  as  the  surviving  heir  at 
law  of  Thomas  Taylor,  to  J.  L.  Sweat,  'dated 
S^tember  1,  1915,  and  a  lease  from  J.  L. 
Sweat  to  themselves  granting  the  right  to  use 
me  timber  for  turpentine  purposes.  The 
coart  refused  a  temporary  Injunction,  but 
provided  in  his  jud^ent  that: 

"It  appearing  that  irreparable  loss  will  result 
unless  the  turpentine  boxes  cut  upon  lots  317 
and  318  in  the  thirteenth  district  in  Echols 
county  are  worked  pending  said  suit  by  ^ettiug 
the  crude  gum  dipped  therefrom  and  distilled 
and  the  said  boxes  cornered,  hacked,  and  chipped, 
and  the  same  raked  around  and  protected  from 
fire,  it  is  ordered  that  u>  addition  to  the  solvency 
of  the  defendants  that  they  give  bond  with  good 
■ecuri^  which  they  have  voluntarily  offered  to 
do,  in  tbe  sum  of  |3,000,  to  be  approved  by  the 
clerk  of  said  court,  conditioned  to  pay  to  plain- 
tiff such  damages  as  they  may  be  entitled  to  re- 
cover upon  the  trial  of  said  case,  provided  they 
shall  prevail  upon  said  trial,  with  the  right  to 
enter  judgment  thereon,  the  same  as  upon  bonds 
given  in  appeal  cases,  said  defendants  to  keep 
an  aocift'ate,  full,  and  complete  account  of  the 
working  ji  said  boxes  and  of  all  of  tbe  crude 
gum  dipped  and  distilled  therefrom  and  to  make 


and  file  a  report  thereon  with  tbe  derk  of  said 
court  on  said  triaL" 

The  plaintiffs  except  to  tUs  judgment. 

Whitaker  &  Dukes,  of  Valdosta,  for  plain- 
tiff in  error.  J.  L.  Sweat,  of  Waycross,  for 
defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facte  as 
above).  [1]  1.  Though  the  plaintiffs  allege 
that  they  had  perfect  title  to  tbe  land,  they 
failed  to  exhibit  such  title,  and  did  not  bring 
themselves  within  the  timber  cutters'  act, 
codified  in  CivU  Code  1910,  {  5504.  If  the 
plaintiffs  are  entitled  to  a  writ  of  Injunc- 
tion, it  must  be  based  on  equitable  principles. 
Both  parties  claim  title  under  conveyances- 
which  recited  that  the  land  had  been  granted 
to  Thomas  Taylor,  and  that  tbe  grantor  in 
each  conveyance  claimed  to  be  his  heir  at 
law.  The  plaintiffs'  deed  is  made  by  Martha 
A.  Cramer  and  others  .claiming  to  be  his  sole 
heirs  at  law.  So  far  as  tbe  abstract  of  the 
deed  in  the  record  discloses,  this  deed  is  Joint 
and  does  not  purport  to  convey  the  undivided 
interest  of  any  particular  heir.  The  deed 
under  which  the  defendante  derive  title  to  the 
timber  purports  to  have  been  made  by  Martha 
A.  Cramer  and  contains  a  recital  that  she 
Is  the  surviving  heir  at  law  of  Thomas  Tay- 
lor. Thus  it  appears  that  both  claim  title 
imder  Martha  A.  Cramer,  and  there  is  no 
testimony  attacking  the  genuineness  of  either 
deed.  The  plaintiffs'  deed  being  many  years 
older  than  that  under  which  defendants  de- 
rive their  title,  will  prevail  over  the  younger 
deed.  It  appearing  that  both  parties  claim 
under  a  common  grantor,  the  plaintiffs  are 
relieved  of  the  necessity  of  showing  title 
into  such  common  grantor.  Florida  Yellow 
Pine  Co.  V.  Flint  Elver  Naval  Stores  Co.,  140 
Ga.  321,  78  S.  B.  900.  As  between  the  plain- 
tiffs and  the  defendants,  the  plaintiffs  are 
vested  with  the  superior  title,  which  would 
authorize  a  recovery  for  the  alleged  trespa&s. 
It  remains  therefore  to  determine  whether 
under  the  allegations  and  facts  appearing 
at  the  hearing  they  showed  a  right  to  an  inter- 
locutory Injunction. 

[2]  2.  One  ground  of  the  plaintiffs'  claim 
for  an  Injunction  is  that  tbe  defendants  de- 
clared their  Intention  of  operating  the  trees 
which  they  had  boxed  for  the  purpose  of 
ntUlzing  the  crude  gum  and  that  this  would 
amount  to  a  frequent  trespass  of  their  prop- 
erty and  that  the  frequency  of  trespasses  is 
a  ground  for  equitable  interference.  It  is 
now  well  established  that  a  continuing  tres- 
pass will  be  restrained  by  injunction  until 
the  final  hearing,  although  the  parties  may 
be  solvent.  The  theory  of  equitable  Jurisdic- 
tion on  this  ground  is  discussed  by  Mr.  Jus- 
tice Cobb  in  Gray  Lumber  Co.  v.  Gaskln,  122 
Ga.  S42,  50  S.  E.  164.  As  tbe  learned  jus- 
tice yery  pertinently  remarked  in  that  suit: 

"Ought  the  plaintiff  to  be  harassed  and  an- 
noyed by  being  required  to  bring  a  new.  suit 
every  day  as  long  as  the  trespasses  continue. 
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when  the  whole  co&troreMy  could  be  lettled  in 
one  suit?" 

It  would  be  abhorrent  to  a  sense  of  Justice 
tbat  a  wealthy  trespasser  could  say  to  the 
true  owner  of  land: 

"I  know  that  I  haye  no  title  and  right  to  cut 
the  trees  on  your  land,  or  to  work  the  same  for 
turpentine  purposes,  but  because  of  my  wealth 
I  have  the  right  to  use  your  property  for  my 
personal  gain  by  repeated  and  continuous  tres- 

S asses,  and  your  only  remedy  is  an  action  for 
amages." 

The  defendants  appealed  to  the  trial  court 
to  be  permitted  to  protect  the  property  from 
loss  resultant  from  contlnnonaly  operating 
the  turpentine  farm.  As  the  plaintiff  has 
the  superior  title,  no  equity  can  arise  in  fa- 
vor of  the  defendant  to  protect  the  plaintiff 
in  the  management  and  control  of  his  prop- 
erty against  his  express  and  most  vigorous 
dissent  As  was  said  In'  LoudcrmUlc  v.  Mar- 
tin, 130  Ga.  526,  61  S.  B.  122: 

"Whether  the  defendants  were  solvent  or  in- 
solvent, the  plaintiff,  to  T>revent  a  multiplicity 
of  fluits  for  damages  occasioned  by  trespasses, 
could  maintain  an  injunction  against  the  cutting 
and  removal  of  timber  by  persons  who  had  no 
right  to  cut  and  remove  it,  where  the  evidence 
showed  that  the  trespasses  were  being  committed 
and  would  be  continued  from  day  to  day." 

We  do  not  see  that  there  is  any  differenoe 
between  a  trespass  committed  by  hacking  and 
scraping  trees  and  the  removal  of  the  crude 
gum  from  day  to  day,  and  one  cmnmltted  by 
cutting  and  removing  the  trees.  In  Strain  t. 
Stark,  135  Ga.  687,  70  S.  E.  56S,  the  plaintiffs 
and  def^idants  were  in  possession  of  adjoin- 
ing lots  of  land  under  claim  of  title,  and 
there  was  a  dispute  between  them  as  to  the 
location  of  the  dividing  Una  The  defendants 
were  proceeding  to  cut  the  timber  on  the  dis- 
puted territory,  and  the  plaintiffs  filed  their 
petition  to  enjoin  them.  On  an  interlocutory 
hearing  the  evidence  was  conflicting  as  to  the 
location  of  the  dividing  line,  and  this  court 
held  that  it  was  prefer  to  grant  a  temporary 
injunction  nntil  the  final  hearing.  In  Flori- 
da Yellow  Pine  Ca  v.  Flint  River  Naval 
Stores  Co.,  140  Ga.  821,  78  S.  B.  900,  the 
plaintiff  soujght  to  enjoin  the  defendant  from 
cutting,  boxing,  and  extracting  gum  from  the 
trees  on  a  described  tract  of  land.  The  de- 
fendant was  engaged  in  that  work  at  the 
time  application  was  made  for  a  writ  of  in- 
junction. The  evidence  tended  to  eihow  that 
the  defendant  would  continue  to  cup,  box, 
and  extract  gum  from  the  trees,  and  the 
court  granted  a  temporary  injunction.  This 
court  upheld  that  interlocutory  injunction  on 
the  ground  that  a  trespass  may  be  restrain- 
ed in  equity  where  it  Is  a  continuing  one  and 
will  give  rise  to  a  multiplicity  of  suits,  al- 
though the  trespasser  may  be  solvent  Un- 
der the  facts  of  the  case  It  was  an  abuse  of 
discretion  to  refuse  an  injunction. 

[$]  3.  Over  objection  the  court  allowed  in 
evidence  a  certified  copy  of  an  interlocutory 
order  passed  in  the  case  of  T.  J.  Pierce  v. 
Moore  &  Co.  on  January  29,  1915,  enjoining ; 


the  latter  from  working  the  timber  on  the 
two  lots  of  land  in  controversy  until  tbe  final 
termination  of  the  case,  or  otherwise  order- 
ed by  the  court  This  evidence  was  clearly 
inadmissible.  The  parties  to  the  case  are 
not  the  same.  The  Judgment  is  not  final,  but 
only  preservative  of  the  status.  The  de- 
fendants showed  no  privity  with  Pierce,  and 
such  testimony  could  not  be  otherwise  than 
harmful  to  the  plaintiffs. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

0«  Ga.  MS) 
ANTHONY  et  al.  v.  STANDARD,  Com'r,  et 

al.    (No.  127.) 
(Supreme  Court  of  Georgia,     Nov.   18,  1916.) 

(Syttabut  hy  the  Court.) 
Taxation    <S=>iiUl(7j  —  Levz  —  Amen  dueni— 

l<>VIDEIiCE. 
Xu  a  t&n.  levy  for  county  purposes  for  11)15, 
made  by  the  commissioner  ot  wilKes  county, 
dated  September  15,  the  third  item  van  as 
follows:  "Contingent  expenses,  3(3%,  $7,022.- 
74."  In  an  action  commenced  in  December  to 
enjoin  the  coliecuou  ot  taxes  under  such  levy, 
this  item  among  others  was  utcackeu  as  lu- 
valid.  On  January  10th,  prior  to  the  interlocu- 
tory bearing,  an  amendment  was  duly  maue  to 
the  tax  levy  .as  toUuvvs:  "Georgia/  Wilkes 
County.  January  'lerm,  1916,  ot  tne  Court  of 
the  Commissioner  of  Uoads  and  Revenues,  Sit- 
ting tur  County  Purposes.  Whereas  it  is  Imown 
to  us  that  for  years,  imder  the  ayatem  of  keep- 
ing accounts  of  tliis  oihce,  for  oonv^;Qience  a 
considerable  part  of  the  county  funds  were  kept 
under  the  head  of  contingent  funds,  and  it  ap- 
pearing that  in  1915  in  tne  spring  there  was  a 
dehciency  in  the  funds  for  the  purpose  of  lift- 
ing the  quarantine  on  cattle,  and  there  were 
funds  in  the  county  treasury  not  needed  at  that 
time,  but  whidi  would  be  needed  later,  under 
the  head  of  public  buildings  and  bridges,  $3,-' 
OOO.OO  was  transferred  temporarily  from  said 
last-named  fund  to  said  contingent  fund,  and 
used  mainly  in  lifting  the  quarantine  on  cattle 
by  eradicating  the  cattle  tick;  and  whereas,  it 
is  known  to  us  that  J^,000.00  was  borrowed 
later  in  1915,  to  be  used  to  supply  casual  de- 
ficiencies, which  fund  was  deposited  to  the  ac- 
count of  ctmtingent  expense;  and  whereas  it 
is  necessary  to  reimburse  said  fund  of  public 
buildings  and  bridges  the  sum  so  transferred 
$3,000.00,  and  repay  the  said  loan  $5,000.W ; 
and  whereas  it  was  for  these  purposes  the  levy 
for  contingent  expenses  made  on  tSept.  15,  lUlo, 
was  laid:  Therefore  it  is  ordered  that  the  levy 
of  taxes  made  on  the  15th  day  of  Sept.,  I91a, 
for  the  county  of  Wilkes  be  aod  the  same  is 
hereby  amended  as  follows:  By  adding  to  the 
paragraph  beginning  'To  pay  Contingent  ex- 
penses, 36%,'  between  the  word  'eii)euse'  and 
the  word  '36%,'  the  following  words,  to  wit: 
'To  replace  to  the  account  of  public  buildings 
and  bridges  the  $3,000.00  transferred  from  that 
fund    to  contingent  expenses   during  the  year 

1915,  and  to  repay  the  lawful  loan  $5,000.00 
borrowed  to  supply  casual  deficiencies  during 
the  year  of  1915.^     This  10th  day  of  January, 

1916.  W.  T.  Standard,  Com'r  R.  &  R.,  Wilkes 
Co."  When  the  amendment  to  the  tax  levy 
was  oCtered  in  evidence  by  the  defendants,  it  was 
objected  to  on  the  grounds :  "(1)  That,  the  year 
1915  having  expired  at  the  time  such  amendment 
of  said  tax  levy  was  attempted  to  be  made,  the 
commissioner  of  roads  and  revenues  had  no  au- 
thority of  law  to  amend  said  tax  levy  by  chang- 
ing a  levy  of  taxes  illegally  made  to  ^  levy  for 
another  and  different  purpose,  as  to  these  plain- 
tiffs, and  in  that  way  undertake  to  make  such 
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Illegal  levy  legal.  (2)  Because  the  transfer  of 
the  sum  of  SB.OOO.OO,  levied  for  public  build- 
ings and  bridges,  to  another  and  difi'ereut  par- 
p36c,  and  the  expcuditure  of  such  fund  for  such 
other  and  different  purpose,  to  wit,  the  pay- 
ment of  contingent  expenses,  and  expenses  of 
eradicating  the  cattle  tick,  being  illegal,  said 
commissioner  of  roads  and  revenues  could  not 
legally  levy  a  tax  to  repay  such  fund  so  illegally 
used.  (3)  Because,  it  not  appearing  from  said 
amendment  and  order  what  nor  how  any  casual 
deficiency  existed,  or  that  a  casual  deficiency 
of  revenues  did  actually  exist,  the  language  of 
said  order  *and  to  r«>ay  the  lawful  loan  .$5,000.- 
00  borrowed  to  supply  casual  deficiencies  during 
tbe  year  1916,'  did  not  constitute  a  legal  tax 
levy,  nor  was  such  a  levy  of  taxes  authorized 
under  the  laws  of  said  state,  nor  did  such  amend- 
ment make  such  tax  levy  for  'contingent  ex- 
penses' a  legal  levy  of  tales."  EeW,  that  there 
was  no  error  in  admitting  in  eridence  the  amend- 
ment, which  was  more  nearly  like  that  allowed 
in  Sullivan  v.  Yow,  125  Ga.  .««2S.  64  S.  E.  173. 
than  that  dealt  with  and  held  not  good  in  Wright 
T.  Sotithera  Ry.  Co..  137  Ga,  801,  74  S.  E. 
629.  In  the  ease  at  bar,  as  stated  in  the  brief 
of  counsel  for  defendant  in  error,  neither  the 
amount  of  taxes  nor  the  per  cent,  to  be  col- 
lected was  altered.  The  amount  to  be  paid  by 
each  tazimyer  remained  the  same,  and  the 
amount  going  to  each  fund  was  unchanged.  The 
amendment  simply  explained  that  "contingent 
expenses,"  a  term  unknown  to  county  taxation, 
was  intoitded  to  mean  certain  things,  and  that 
the  levy,  which  was  of  uncertain  meaning,  was 
intended  to  raise  mone;  for  certain  definite  and 
legal  pnrposea. 

[Ed.  Note. — For  other  cases,  see  Tsxation. 
Cent.  Dig.  {{  606,  608;   Dec.  Dig.  «=5>.301(7).] 

Error  from  Superior  Court,  Wilkes  Coun- 
ty: B.  P.  Walker,  Judge. 

Proceedings  between  O.  T.  Anthony  and 
otiiers  and  W.  T.  Standard,  Commissioner, 
and  otbers.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.    Affirmed. 

W.  A.  Slaton  and  Colley  &  Colley,  all  of 
Washington,  Ga.,  for  plaintiffs  In  error.  J. 
M.  Pltner,  of  Washington,  Ga.,  and  S.  H.  Sib- 
ley, of  union  Point,  for  defendants  in  error. 

FISH,  C  3.  Judgment  affirmed.  All  the 
Justices  concur. 

(M  Ga.  210) 

MAYOR  AND  COUNCIL  OF  CITY  OF  SUG- 
AR VALLEY  V.  MILLS.     (No.  138.) 
(Supreme  Court  of  Georgia.    Nov.  18,  1916.) 

(SyHabut  hy  the  Court.) 

1.  Mttnicipai.    Cobporattohs    <S=»214(1)     — 

CHABIXB — CONSTBUCnON. 

The  charter  of  the  town  of  Sugar  Valley,  as 
incorporated  by  the  act  of  1887  (Acts  1SS7,  p. 
631).  when  considered  in  connection  with  the 
general  law  as  embodied  in  Civ.  Code  WlO.  | 
1646,  authorizes  the  mayor  and  council  of  that 
town,  in  their  corporate  capacity,  to  employ 
physicians  for  the  purpose  of  trentin;;  smallpox 
patients  within  the  incorporate  limits.    - 

[Ed.  Note. — For  other  cases.  Bee  Municipal 
Corporations,  Cent.  Dig.  {<  582,  586 ;  Dec.  Dig. 
<&=»S4(1).] 

2.  MuNiciPAi.  CoKPORATioNs  €=»220(3)  —  Ac- 
tions—PrrmoN—St/FFicnsNcT. 

In  an  action  by  a  physician  against  the  mu- 
nicipality, for  services  rendered  to  a  smallpox 
patient  within  the  incorporate  limits,  allegations 
that  "the  mayor  of  the  town    •    •    •    employed, 


him  [plaintifr]  to  treat  these  cases  of  smallpox, 
and  he  farther  avers  that  the  council  of  said 
town  also  employed  him  to  treat  said  cases," 
are  not  sufficieut  allegations  of  employment  by 
tlie  municipality  in  its  corporate  capacity  to 
withstand  a  demurrer  which  challenged  the  peti- 
tion on  the  gronnd  tliat  it  does  not  allege  that 
the  plaintiff  made  the  contract  with  the  mayor 
and  council  of  the  town  of  Sugar  Valley  in  their 
corporate  capacity, 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig,  §  60S;  Dec.  Dig.  <=> 
220(8).] 

3.   PX.EAOXNa    «S>221  —  DEITOBBEX  —  IllFSOPEB 

OVEBBULINO. 

As  the  petition  was  subject  to  demurrer,  the 
error  in  overruling  the  demurrer  entered  into 
the  further  trial  of  the  case  and  rendered  it 
nugatory. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  5C7;  Dec  Dig.  «=>221.] 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  O.  W.  Mills  against  the  Mayor 
and  Oocncll  of  City  of  Stigar  Valley.  There 
was  a  judgment  for  plaintur,  and  defendant 
brings  error.    Reversed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error.  J.  G.  B.  Erwln,  Jr.,  of 
Calhoun,  for  defendant  in.  error. 

ATKINSON,  J.  [1]  1.  The  town  of  Sugar 
Valley  was  incorporated  by  act  of  1887  (Acts 
1887,  p.  031).  Section  1  of  the  act  Is  as  fol- 
lows: 

"Be  it  enacted  by  the  General  Assembly  of 
Georgia,  that  the  town  of  Sugar  Valley,  in  the 
county  of  Gordon,  be,  and  the  same  is  hereby  in- 
corporated as  a  town,  under  the  name  of  the 
town  of  Sugar  Valley.  The  corporate  powers  of 
said  town  shall  be  vested  in  a  mayor  and  five 
councilmen  and  by  the  name  of  the  mayor  and 
council  of  the  town  of  Sugar  Valley  they  may 
sue  and  be  sued,  plead  and  be  impleaded,  and 
exercise  all  other  corporate  powers  that  may 
be  necessary  in  performing  their  duties." 

Section  0  of  the  act  Is  as  follows: 
"Be  it  further  enacted,  that  said  mayor  and 
councilmen  shall  have  power  and  authority  to 
pass  all  laws  and  ordinances  that  they  may  deem 
necessary  for  the  government  of  said  town  and 
the  protection  of  property  from  loss  by  fire  or 
damage  therein,  provided  tlmt  they  be  not  repug- 
nant to  the  Constitution  and  laws  of  this  state 
and  of  the  United  States." 

There  was  no  other  general  welfare  clause, 
or  clause  in  regard  to  the  right  to  make 
contracts.  In  the  charter.  These  provisions 
of  the  charter  of  the  town  of  Sugar  Valley 
are  supplemented  by  the  general  law,  as  con- 
tained in  the  Civil  Code,  {  1C46,  which  Is  as 
follows: 

"IThe  ordinary  of  each  countyj  or  the  corporate 
authorities  of  any  town  or  city  -in  this  state 
within  the  limits  of  which  the  smallpox  has  ap- 
peared, OP  may  appear,  arc  authorized  and  em- 
powered to  provide  a  snit.able  hospital  for  those 
so  afflicted,  and  to  furnish  them  with  medical 
or  any  other  attention  that  in  their  judgment 
those  so  afflicted  may  require." 

When  considered  together,  the  foregoing 
provisions  of  the  law  confer  authority  upon 
the  mayor  and  councilmen  of  the  town  of 
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Sugar  Valley,  Ga.,  to  employ  a  physldan  for 
the  purpose  of  treating  smallpox  patients 
within  the  Incorporate  limits. 

[1,  2]  2.  The  petition  alleged  that  the  mayor 
and  council  of  the  town  of  Sugar  Valley  was 
indebted  to  the  plaintiff,  G.  W.  Mills,  for  pro- 
fessional services  as  a  physician,  rendered 
to  a  smallpox  patient  within  the  incorporate 
limits,  in  an  amount  as  set  forth  in  an 
itemized  statement;  also  that  the  plaintiff 
informed  the  mayor  of  the  town  of  Sugar 
Valley  of  the  condition  of  the  patient  before 
his  services  began,  and  that,  if  she  was  to  be 
treated  by  blm,  the  mayor  and  council  of  the 
town  of  Sugar  Valley  would  have  to  pay  for 
the  services,  and  "he  was  employed  to  treat 
the  cases"  as  shown  by  the  account  An 
amendment  was  allowed,  alleging  that  the  pa- 
tient, who  was  a  married  woman,  and  her  hus- 
band were  unable  to  pay  for  the  medical  atten- 
tion needed ;  and  "that  the  mayor  of  the  town 
of  Sugar  Valley  employed  him  [plaintiff]  to 
treat  these  cases  of  smallpox;  and  he  fur- 
ther avers  that  the  council  of  said  town  also 
employed  him  to  treat  said  cases,  and  au- 
thorized him  to  treat  them."  One  ground  of 
demurrer  to  the  petition  as  amended  was 
that  it  was  not  "alleged  that  plaintiff  made 
any  contract  with  the  mayor  and  council  of 
the  town  of  Sugar  Valley  In  its  corporate 
capadt^i"  Construing  the  i>etltion  most 
strongly  against  the  pleader,  it  Is  not  to  be 
accepted  as  alleging  that  the  mayor  and 
council,  acting  in  their  corporate  capacity, 
entered  into  a  contract  with  the  plaintiff. 
The  language  should  be  construed  as  alleg- 
ing that  the  mayor  at  one  time  informally 
employed  the  plaintiff,  and  that  at  another 
time  the  council  informally  employed  him, 
to  treat  the  smallpox  patient.  In  Wiley  v. 
Cktlumbus,  109  6a.  295,  34  S.  E.  575,  it  was 
held: 

"When  the  charter  of  a  city  distinctly  speci- 
fies the  manner  in  which  the  municipal  authori- 
ties shall  contract  in  its  behalf,  a  petition  which 
in  loose  and  general  terms  alleges  that  'the 
city'  employed  plaintiff  to  do  a  certain  thing, 
and  which  does  not  set  forth  the  terms  of  the 
alleged  contract  with  him,  or  contain  allegations 
showing  that  such  contract  was  in  fact  made  in 
the  manner  prescribed  by  the  charter,  is  demur- 
rable." 

In  the  course  of  the  opinion  it  was  said  by 
Lewis,  J.: 

"As  a  general  rule  of  law,  when  authority  is 
delegated  by  the  Legislature  to  a  municipality 
to  enter  into  contracts  in  a  certain  specified 
manner,  it  becomes  the  duty  of  any  person  deal- 
ing with  such  municipality  in  a  contractual,rela- 
tion  to  see  that  there  has  been  a  compliance  with 
the  mandatory  provisions  of  the  law  limiting  and 
prescribing  its  powers.  It  would  follow  from 
this  principle  that  when  a  suit  is  instituted  by 
one  against  a  municipality  upon  a  contract,  it 
should  be  clearly  shown  in  the  petition  setting 
forth  the  cause  of  action  that  the  contract  was 
valid  under  the  charter  powers  conferred  upon 
the  city.  While  the  suit  in  this  case  is  properly 
brought  against  the  city  of  Columbus,  yet  the 
petition  alleges  no  fact  which  shows  tiirough 
what  agency  the  city  acted  in  making  the  alleged 
contract  of  employment.    Under  the  charter,  it 


could  only  be  made  throng  Its  mayor  and  board 
of  aldermen." 

See,  also,  Eoreka  Fire  Hose  Mfg.  Ca  v. 
Eastman,  16  Ga.  App.  630,  85  S.  E.  929.  In 
3  McQuillin  on  Municipal  CorporaUons,  2600, 
tll77,  it  is  said: 

"It  is  well  settled  that  the  members  of  a  com- 
mon council,  board,  or  committee  cannot  sepa- 
rately and  individually  enter  into  a  contract 
which  will  bind  the  municipality,  but  they  must 
act  as  a  body  at  a  regular  or  special  meeting 
of  which  such  notice  shall  have  been  given  as  re- 
quired by  law." 

In  Town  of  Pelham  y.  Pelham  Telephone 
Co..  131  Ga.  325,  62  South.  186,  it  was  said: 
"Express  municipal  assent  to  the  occupation 
of  a  city's  streets  by  a  telephone  company  can 
only  be  showc  by  formal  municipal  action,  and 
not  by  mere  *  •  •  declarations  of  witnesses 
that  such  municipal  assent  was  given.  Parol 
statements  of  witnesses  that  certain  improve- 
ments were  made  or  work  was  done  'with  the 
full  knowledge  and  consent  of  tlie  municipal  au- 
thorities of  said  town,  including  the  mayor  and 
council  of  said  town,'  and  that  a  telephone  com- 
pany had  established  and  maintained  in  the 
town  a  telephone  system,  with  poles,  wires,  and 
other  fixtures  in,  on,  and  over  the  streets,  'all 
hy  the  consent  of  the  municipal  authorities  of 
said  town,'  and  that  a  witness,  who  has  been  a 
member  of  the  town  council  and  of  a  committee 
thereof,  has  designated  and  pointed  out  in  the 
streets  of  said  town  where  to  locate  the  poles 
and  wires,  'receiving  his  authority  to  do  so  from 
the  town  council  of  said  town  in  regular  meet- 
ings;' and  other  like  statements,  were  not  ad- 
missible in  evidence." 

The  charter  of  the  town  of  Sugar  Valley, 
supplemented  by  the  general  law  (Civil  Code, 
t  1646),  provides  that  the  municipality  may 
enter  Into  contracts  for  medical  services  to 
smallpox  patients,  through  the  instrumentali- 
ty of  the  mayor  and  councilmen  of  the  town. 
This  contemplates  formal  action  by  the  may- 
or and  councilmen  when'  duly  assembled.  An 
agreement,  entered  into  privately  with  the 
mayor  and  at  another  time  with  the  council- 
men,  will  not  suffice.  It  was  erroneous  to 
overrule  the  ground  of  demurrer  quoted 
above. 

[3]  3.  The  ruling  announced  In  the  second 
beadnote  does  not  require  elaboration. 

Judgment  reversed.  All  the  Justices  con- 
cnr. 

(146  Oa.  206) 
POHTEE  v.  HARRIS  et  aL     (No.  130.) 
(Supreme  Court  of  Georgia.    Nov.  18,  1916.) 

(Syllaius  iy  the  Court.) 

ASSIOHMENTB  OF  ERBOB. 

The  assignments  of  error  are  too  indefinite 
to  raise  any  question  for  decision  by  this  court. 

Error  from  Superior  Court,  Clarke  County ; 
O.  H.  Brand,  Judge. 

Action  between  Americas  Porter  and  W. 
H.  Harris  and  others.  From  the  judgment. 
Porter  brings  error.    Writ  of  error  dismissed. 

J.  Thomas  Heard,  of  Athens,  for  plaintiff 
in  error.  Tate  Wright,  of  Athens,  for  de- 
fendants In  error. 

ATKINSON,  J.    Writ  of  error  dismissed. 
All  the  Justices  concur. 
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STEINHEIMEB  et  aL  ▼.  BRIDGES  et  aL 
(No.  135.) 

(Supreme  Court  of  Georgia.    Not.  18.  1916.) 

fSyllahut  by  the  Court.} 
L  AITKAI.  AKD   Ebbob   «=9728(3)  —  Absiqr- 

MKNT  OF  Ebbob  —  Examination  or  Wit- 
nesses. 
In  an  action  of  ejectment  the  plaintiffs  sued 
as  heirs  at  law  of.  Abraham  Steinheimer.  At 
the  time  of  the  decedent's  death  he  held  as 
transferee  a  bond  for  title  from  the  Equitable 
Mortgage  Company  to  J.  M.  Bridges,  coTering 
the  land  in  dispute,  issued  in  connection  with 
a  securti;  deed  executed  by  Bridges  to  the 
Mortgage  Company.  The  decedent  also  held  a 
quitclaim  deed  from  the  Equitable  Mortgage 
Company,  covering  the  land  described  in  the 
bond  for  titie.  The  defendants  were  the  heirs 
of  Bridges.  There  was  evidence  from  which 
the  jury  might  have  found:  (a)  That  the 
transfer  of  the  bond  for  titie  to  Steinheimer 
was  fraudtilent,  to  avoid  payment  of  debts;  (b) 
that  it  was  in  good  faith,  under  an  arrangement 
with  Steinheimer  to  pay  all  debts  and  convey 
to  the  wife  of  Bridges  such  of  the  property  aa 
might  be  left  after  the  debts  had  been  paid  off; 
(c)  that  the  transfer  was  an  unconditional  sale 
to  Steinheimer.  The  land  was  a  cultivated  farm 
on  which  the  Bridges  family  had  resided  for  a 
number  of  years,  and  there  was  no  dispute  as 
to  the  fact  of  its  possesion;  but  the  evidence 
was  conflicting  as  to  whether  Bridges  surren- 
dered possession  to  Steinheimer  in  pursuance 
of  the  transfer.    Held: 

Where  a  question  is  propounded  to  a  witness 
on  direct  examination,  to  which  objection  is  in- 
terposed, and  the  court  refuses  to  allow  the 
question  to  be  answered,  an  assignment  of  er- 
ror based  upon  such  refusal  should  show  that 
at  the  time  of  the  ruling  complained  of  the 
court  was  informed  what  answer  was  expected 
to  be  elicited  from  the  witness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3012;  Dea  Dig.  «=»T28(3).l 

2.  Evidence     «=>471(2T)  —  Exfbession    oi- 
Opinion— AoTTJAi,  Possession. 

Under  the  facts  of  this  case,  it  did  not 
amount  to  an  expression  of  opinion  for  a  wit- 
ness to  testify  that  a  named  person  was  in  ac- 
tual possession  of  the  land  in  dispute.  Sweeney 
V.  Sweeney,  121  Ga.  293,  48  S.  E.  984;  Cope- 
land  V.  Jordan,  144  Ga.  636,  87  S.  E.  1034. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  2172;  Dec.  Dig.  <S=»471(27).] 

3.  Tbial  *=>258(1)—In8tbuction8— Request. 

If  npon  appropriate  request  it  would  have 
been  proper  to  charge  certain  principles  of  law, 
it  was  not  a  proper  mode  of  making  the  re- 
quest to  read  such  prindples  from  an  opinion  in 
tile  reports  of  t)ie  Supreme  Court,  and  then 
hand  the  book  to  the  judge  with  the  request  for 
him  to  charge  such  principles.  Houser  v.  State, 
5S  Ga.  79  (2) ;  Ward  v.  National  Bank,  145  Ga. 
551,  89  S.  B.  578. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  646;    Dec.  Dig.  <S=»258(1).J 

i.  EjECniKNT   «=>110— iNSraUOTlONS  — Bvi- 
DBNCB. 

There  was  evidence  which  would  have  au- 
thorized the  jury  to  find  that  the  ancestors  of 
the  plaintiffs  and  the  defendants  had  entered  in- 
to an  arrangement  to  defeat  the  creditors  of  the 
ancestor  of  the  latter,  and  that  the  titie  on- 
der  which  the  plaintiffs  claimed  was  acquired 
in  pursuance  of  such  arrangement;  but  the  evi- 
dence did  not  demand  such  finding.  There  be- 
ing evidence  which  would  have  authorized  the 
finding  that  the  transaction  between  the  parties 
TDs  in  good  faith  and  for  the  purpose  of  en- 
abling the  ancestor  of  the  plaintiffs  to  pay  off 


all  of  the  debts  of  the  ancestor  of  the  defendants 
and  to  reconvey  any  property  that  might  re- 
main after  paying  the  debts,  and  that  the  an- 
cestor of  the  defendants  did  not  surrender  pos- 
session in  pursuance  of  the  transfer  of  titie 
to  the  ancestor  of  the  plaintiffs,  the  charge  to 
the  effect  that  if  the  jury  should  find  that  the 
ancestor  of  the  defendants  had  made  an  abso- 
lute deed  to  the  ancestor  of  the  plaintiffs,  and 
in  pursuance  thereof  had  surrendered  posses- 
sion of  the  land,  the  defendants  could  not  attack 
the  validity  of  such  conveyance,  was  not  erro- 
neous, as  against  the  plaintiffs,  on  the  ground 
that  it  should  have  gone  further  and  charged 
that  whether  or  not  there  was  a  surrender  of 
possession  the  defendants  could  not  resist  the 
titie  of  the  plaintiffs  because  the  conveyances 
above  mentioned  were  made  in  pursuance  of  a 
transaction  to  defraud  creditors. 

[Ed.  Note.— For  other  cases,  see  Eijectment, 
Cent  Dig.  §|  319-326;   Dec.  Dig.  «=>110.] 

5.  Ejectment  «=>110— Instbuctions— Tin*. 
The  sole  basis  of  titie  relied  on  by  plain- 
tiffs was  through  conveyances  by  the  ancestor 
of  the  defendants,  and  it  was  not  erroneous  to 
give  the  following  in  charge :  "Before  the  plain- 
tiffs would  be  entitled  to  recover,  they  must 
show  that  Abraham  Steinheimer  had  a  deed  to 
the  land  described  in  the  petition,  and  that  he 
had  a  good  and  vUid  titie  to  the  land." 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  {|  319-^26;    Dec.  Dig.  cgssllO.] 

8,  Documentabt   Evidence. 

When  considered  in  connection  with  other 
evidence.  It  was  not  error  to  admit  a  certain 
deed  to  other  land,  and  a  bill  of  sale  to  certain 
personalty,  from  the  defendants'  ancestor  to 
the  plaintiffs'  ancestor,  on  the  ground  that  they 
were  irrelevant 
7.  Gbounds  fob  new  Tbiait-S u jrricuENCT  or 

Evidence. 

Other  grounds  of  the  motion  for  new  trial, 
not  specifically  dealt  with,  complain  of  certain 
excerpts  from  the  charge  of  the  court  on  the 
ground  that  they  were  not  authorized  by  the 
evidence:  and  others  complain  that  the  verdict 
was  contrary  to  certain  excerpts  from  the 
charge.  There  was  no  merit  in  any  of  these 
grounds.  The  evidence  was  sufiicient  to  author- 
ize the  verdict  for  the  defendants,  and  the  dis- 
cretion  of  the  trial  judge  in  overruling  the  mo- 
tion for  new  ti^I  will  not  be  disturbed. 

Error  from  Superior  Court.  Fayette  Coun- 
ty;  W.  El  H.  Searcy,  Jr.,  Judge. 

Ejectment  by  A.  A.  Steinheimer  and  oth- 
ers against  A.  O.  Bridges  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

Lester  C.  Dickson,  of  Fayetteville,  and 
Dbrsey,  Sbelton  &  Dorsey,  of  Atlanta,  for 
plaintiffs  In  error.  J.  W.  Wise,  of  Fayette- 
ville, and  E.  J.  Reagan,  of  McDonough,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(146  Qa.  191) 
DENNIS  V.  STATE.    (No.  122.) 
(Supreme  Court  of  Georgia.     Nov.   17,  1916.) 

(Syllabui  ly  the  Court.) 

1.  Cbiminal  Law  «=»814(6)— Instbuctions— 
Evidence. 
After  defining   express  and  implied  malice 
and  instructing  the  jury  that  malice  is  an  un- 
lawful intention  to  kill  without  justification  or 


A=>For  other  eases  see  same  topic  and  KSY-NUHBSR  In  sU  Ksy-Numbered  Digests  anU  Indexes  T 
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mitigation,  the  further  Instruction  that  "a  per- 
son mny  form  the  intention  to  kill,  do  it  in- 
stantly, and  regret  it  as  soon  as  it  is  done"  was 
not  erroneous  as  not  being  adjusted  to  the  facts 
of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  |  1979;   Dec.  Dig.  «=5>814(6).] 

2.  Cbiminai.  Law  «=s822(7)  —  Ihstbcction  — 
Malice. 

Taken  in  connection  with  its  context,  the 
statement  in  the  court's  instruction  that  "malice 
is  implied  from  any  deliberate  act.  however 
sudden,"  will  not  require  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gj  1900,  1094,  8158;  Dec.  Dig. 
«=»822(7).] 

3.  Cbiuinal  Law  ^=s1172(7)— Habulkss  Eb- 

BOB— iNSTBHCnONS. 

An  inaccurate  instruction  not  tending  to 
prejudice  the  accused,  and  authorizing  an  ac- 

aaittal  of  murder  under  circumstances  wherein 
le  law  does  not  excuse  a  homicide,  will  not 
require  a  new  trial. 

[Ed.  Note.— For  other  cases,  8e«  Criminal 
Law,  Cent  Dig.  S  3160;  Dec  Dig.  <e=»1172(7).] 

4.  CBnanAL  Law  €=5>958(1)  —  New  Tbial  — 
Nkwi,t  Discovebbd  Evidence. 

There  was  no  abuse  of  discretion  in  refusing 
a  new  trial  because  of  allegM  newly  discovered 
evidence. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2396 ;   Dec.  Dig.  «=>958(1).J 

Error  from  Saperlor  Court,  Pike  Goanty; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Clarence  Dennis  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Redding  &  Lester,  of  BaraesTille,  for  plain- 
tut  in  error.  E.  M.  Owen,  Sol.  Gen.,  of  Zeb- 
ulon,  Clifford  Walker,  Atty.  Qen.,  and  Mark 
Bolding,  at  Atlanta,  for  the  State. 

EVANS,  P.  J.  Clarence  Dennis  was  con- 
victed of  the  murder  of  bis  father,  and  sen- 
tenced to  be  lianged.  The  testimony  offered 
by  the  state  tended  to  show  that  the  dece- 
dent was  an  old  negro  wbo  lived  witb  Iiis 
wife.  Their  son,  the  defendant,  lived  near 
by.  On  the  night  of 'the  homicide  the  de- 
cedent called  to  bis  wife,  wbo  was  at  the 
house  of  the  defendant,  to  find  out  what  had 
l>ecome  of  tiis  whisky.  His  wife  and  son 
came  to  the  house  of  the  decedent,  who  ac- 
cused t>oth  witb  having  moved  his  whisky. 
The  son  went  off,  presently  returned  with  a 
gun,  and,  as  he  entered  the  house,  declared 
his  Intention  to  kill  his  father,  and  fired  up- 
on him,  inflicting  a  mortal  wound.  The 
court  refused  to  grant  him  a  new  trial,  and 
be  excepted. 

[1]  1.  Tlie  court  instructed  the  Jury  on  ex- 
press and  implied  malice,  defining  those 
terms  in  the  language  of  the  Code  sections. 
Continuing  his  instruction,  the  court  further 
stated  that  malice  is  an  unlawful  intention 
to  kill  without  Justification  or  mitigation, 
and  "it  is  not  necessary  that  the  deliberate 
intention  should  exist  for  any  particular 
length    of    time.    •    •    •    A    person    may 


form  an  intention  to  kill,  do  It  instantly,  and 
regret  it  as  soon  as  it  is  done."  The  latter 
part  of  the  instruction  is  assigned  as  error, 
and  is  criticised  as  not  being  adjusted  to  the 
facts  of  the  case.  This  criticism  is  without 
merit    Bailey  v.  State,  70  Ga.  617(2). 

[2]  2.  This  excerpt  appears  in  the  conrt's 
instruction:  "Malice  is  implied  from  any  de- 
liberate act,  however  sudden."  Standing 
alone,  this  excerpt  is  clearly  an  Inaccurate 
statement  of  the  law,  because  malice  cannot 
be  legally  implied  from  any  act;  but  when 
tills  excerpt  is  considered  in  connection  with 
the  context,  it  is  apparent  that  the  court 
was  illustrating  that  malice  may  be  implied 
from  any  deliberate  act  or  intention  to  un- 
lawfully kill  a  human  being,  however  sud- 
den;  and  it  was  not  calculated  to  mislead 
the  Jury. 

[3]  3.  The  prisoner's  statement  authorized 
an  Instruction  on  the  law  of  voluntary  man- 
slaughter. This  was  given  by  the  court  and 
no  exception  is  taken  to  the  court's  formula- 
tion of  the  law  on  that  phase  of  homldde. 
The  court  further  charged  the  Jury  fully  and 
clearly  on  the  subject  of  Justifiable  homicide. 
Tbe  closing  sentence  of  the  court's  InstruC' 
tlon  on  the  subject  of  voluntary  manslaugh- 
ter, which  was  Just  before  he  began  his  in- 
struction on  Justifiable  homicide,  is  made  a 
ground  of  exception.  The  excerpt  com- 
plained of  is  that,  'if  there  was  a  Just  cause 
for  the  passion,  it  is  not  murder,  but  Justifi- 
able homicide."  Clearly  this  instruction  is 
an  Inaccurate  statement  of  the  law,  possibl) 
a  lapsus  linguae ;  but  the  use  of  the  expres- 
sion under  tbe  facts  of  the  case  will  not  re- 
quire a  new  triaL  Following  his  Instruction 
on  tlie  subject  of  Justifiable  homicide,  the 
court  reverted  to  the  law  of  voluntary  man- 
slaughter, and  properly  applied  the  same  in 
concrete  form  to  the  lacts  of  the  case.  Un- 
der such  facts  tbe  inaccurate  instruction 
was  not  calculated  to  prejudice  the  prisoner; 
it  authorized  an  acquittal  of  murder  under 
circumstances  that  do  not  under  the  law 
excuse  a  homicide. 

[4]  4.  Where  a  motion  for  new  trial  is 
made  on  the  ground  of  newly  discovered  evi- 
dence, such  ground  must  be  sustained  by 
affidavits  as  to  the  resVd&nce,  associates, 
means  of  knowledge,  character,  and  credi- 
bility of  the  witnesses  by  whom  the  newly 
discovered  testimony  is  expected  to  be  deliv- 
ered. Civil  Code,  g  6086.  There  was  no  com- 
pliance with  this  provision  of  the  statute. 
Furthermore,  the  evidence  was  not  of  such 
character  as  required  the  granting  of  a  new 
trial,  ^ere  was  no  abuse  of  discretion  in 
overruling  the  motion  for  new  trial  on  this 
ground. 

Judgment  affirmed.    All  the  Justices  coii<  . 
cur. 
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BRYANT  T.  ROI/LmS.     (No.  160.) 
(Sapreme  Court  of  Georgia.    Dec.  18,  1916.) 

(ByXUbu*  "by  the  Court.) 
YKBDior   AiTD    Denial   or   New   Tbul  Ap- 

rKOVED. 

The  evidence  anthorized  the  verdict  for  the 
defendant,  and  no  ground  of  the  motion  for  a 
new  trial  ia  sufficient  to  require  a  reversaL 

Error  from  Superior  Court,  Wliitfleld 
County ;  A.  W.  Flte,  Judge. 

Action  by  J.  F.  Bryant  against  J.  C.  Rol- 
lins. Judgment  for  defendant,  and  plaintiiC 
brings  error.    Affirmed. 

Geo.  G.  Glenn  and  M.  C.  Tarrer,  both  of 
Dalton,  for  plalntltr  in  error.  Maddox,  Mc- 
Camy  ft  Sliumate,  of  Dalton,  for  defendant 
in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
JnBtlces  concur. 


CLARY-HARPER  CO.  v.  PHILLIPS. 

(No.  186.) 

(Sapreme  Court  of  Georgia.     Dec.  14,  1916.) 

(BtUabu*  fty  the  Court.) 

OHABGX— iKACCTTBACIXa. 

The  inaccuracies  in  fhe  portions  of  the 
charge  complained  of  are  not  of  such  a  character 
as  to  afford  ^ound  for  the  grant  of  a  new 
trial  upon  motion  of  the  plaintiff.  The  evidence 
authorized  the  verdict  in  favor  of  the  defendant 

Error  from  Superior  Court,  Columbia  Coun- 
ty;   H.  C.  Hammond,  Judge. 

Action  between  the  Clary-Harper  (Company 
and  F.  H.  Phillips,  survivor.  There  was  a 
Judgment  for  the  latter,  and  the  former 
brings  tfror.   Affirmed. 

P.  B.  Johnson,  of  Thomson,  for  plaintiff 
In  error.  Jno.  T.  West,  of  Thomson,  for 
defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(!«  Oa.  Mt)    ■ 

DOBT  V.  ALMAND  &  GEORGE.    (No.  17O0 

(Sapreme  Court  of  Georgia.     Dee.  IS,   1916.) 

(Byttahu*  »v  the  Court.) 

1.  Bills  and  Notes  «a»138  -Susktt  — Re- 
newal Note. 
As  against  the  complaining  party  the  follow- 
iog  charge  was  not  erroneous :  "Now,  the  de- 
fendant insists  that  after  the  first  note  was  giv- 
en by  them  as  joint  principals,  that  he,  S.  G. 
Doby,  and  his  brother,  R.  E.  I^  Doby,  dissolved 
their  old  partnership,  that  S.  O.  Doby  sold  ont 
bis  interest  to  a  third  party  and  that  he  had  no 
interest  in  it,  and  when  this  renewal  note  was 
signed  be  simply  signed  it  as  security.  Well,  on 
that  question,  the  court  charges  you,  gentlemen, 
that  if  the  original  note  was  a  joint  note  given 
by  them  as  joint  principals,  and  hoth  bound  on 
ii  that  when  the  same  parties  came  in  and  gave 
a  renewal  note  in  lieu  of  the  other  note,  and 
without  any  additional  consideration,  that  that 
would  also  be  a  joint  debt,  and  not  one  of  se- 


enrity  for  another,  unless  it  shdnld  appear  to 
you,  gentlemen,  from  the  evidence,  that  the 
plaintiffs,  Almand  &  George,  agreed  at  the  time 
of  tba  giving  of  the  second  note  that  the  note 
would  be  renewed  by  giving  a  new  one  by  R.  B. 
L.  Doby  as  principal  and  S.  C.  Doby  as  se- 
curity. For,  unless  the  plaintiffs  agreed  to 
that,  they  would  still  be  Joint  principals  on  the 
second  note;  but  of  course  if  the  plaintiffs 
agreed  to  that,  and  the  defendant  signed  it  with 
that  understanding,  then  he  would  be  a  security. 
Whatever  the  truth  about  that  is,  gentlemen, 
you  will  determine  from  the  evidence." 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i\  338,  339;  Dec  Dig.  «=> 
13&] 

2.   SUFFICIENCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict  against 
the  defendant 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; C.  W.  Smith,  Judge. 

Action  by  Almand  &  George  against  S.  C. 
Doby.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

J.  R.  Irwin,  of  Conyers,  for  plaintiff  In 
error.  L.  B.  Norton,  of  Llthonla,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a«  Ga.  195) 
WEAVER  et  aL  v.  BANK  OF  BOWBBS- 

VILLB,     (Na  124.) 
(Supreme  Court  of  Georgia.    Nov.  17, 1916.) 

(BylXdbu*  ly  the  Court.) 

PEBMANENT  INJT7NCTI0N— Gbantino. 

The  court  did  not  err  hi  refusing  to  grant  a 
permanent  injunction,  the  hearing  being  a  pre- 
liminary one. 

Error  from  Superior  Court,  Hart  County; 
J.  N.  Worley,  Judge. 

Action  between  Jenniie  E.  Weaver  and  oth- 
ers and  the  Bank  of  Bowersville.  There  was 
a  Judgment  for  the  latter,  denying  perma- 
nent injunction,  and  the  former  brings  error. 
Affirmed. 

J.  S.  Haley,  of  (Tanon,  tor  plaintiffs  in  er- 
ror. W.  L.  Hodges  and  A.  G.  &  Julian  B. 
McCurry,  all  of  Hartwell,  for  defendant  in 
error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


iX*t  Oa.  ISO) 
SAFFOLD  et  al.  v.  EVANS  et  aL    (No.  116.) 
(Supreme  Court  of  Georgia.    Nov.  17, 1916.) 

(Byllahus  hy  the  Court.) 
1.  BSXECTTTION  «=»170— Levy— Injunction. 

A  judgment  was  rendered  in  the  superior 
court  of  Chatham  county  against  Saflold  and 
Larsen,  A  fi.  fa.  issued  titereon,  and  was  levied. 
The  defendants  filed  an  equitable  petition  to  en- 
join the  levy,  because  of  certain  irregularities 
pertaining  to  the  rendition  of  the  judgment 
On  the  interlocutory  bearing  an  amendment  was 
allowed  by  which  tne  plaintiffs  alleged  that  the 
levy  was  excessive,  asked  for  a  set-off  of  an 
amount   which   one   of  the  defendants   claimed 
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against  the  plaintith,  and  set  up  a  portion  of  the 
land  levied  upon  bad  been  released  by  the  plain- 
tiffs. The  defendants  pleaded  that  the  matters 
of  attack  upon  the  validity  of  the  judgment  had 
been  passed  upon,  and  were  res  adjudicata;  that 
the  plaintiffs  in  a  previous  petition  had  sought 
to  enjoin  the  levy  on  substantially  the  same 
ground  as  alleged  in  the  present  petition;  and 
that  the  injunction  had  been  refused,  and  this 
judgment  had  been  a£5rmed  by  the  Supreme 
Court.  The  court  refused  an  injunction,  and 
the  plaintiffs  excepted.    Held: 

There  was  no  error  in  refusing  an  injunction 
on  the  ground  of  release,  because  the  release  was 
upon  condition,  and  it  did  not  appear  that  the 
condition  had  been  complied  with. 

[Ed.  Note.— For  other  cases,  se«  Bxecntion. 
Cent  Dig.  §{  497,  619:  Dec.  Dig.  <8=>170; 
Judgment,  Cent.  Dig.  {§  786,  789.] 

2.  Execution  *=»170— Levy— Set-Off. 

While  in  an  appropriate  case  an  indebted- 
ness on  open  account  may  be  set  oS  against  a 
judgment  when  the  holder  of  such  judgment  is 
insolvent,  in  the  present  case  there  was  no  abuse 
of  discretion '  in  refusing  an  injunction,  because 
the  amount  of  the  alleged  equitable  set-oS  was 
less  than  the  amount  of  the  judgment,  and  there 
was  no  tender  of  the  difference. 

[Kd.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  {i  497.  519;  Dec.  Dig.  «=>170; 
Judgment,  Gent.  Dig.  {{  786,  789.] 

8.   iNTEBIiOCnXOBT  lN.njNCTION. 

There  was  no  abuse  of  discretion  in  refusing 
an  interlocutory  injunction. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  by  F.  H.  Saffold  and  otbers  against 
W.  J.  Evans  and  others.  Judgment  for  de- 
fendants, and  plaintffCs  bring  error.  Af- 
firmed. 

O.  C.  Crockett,  of  Dublin,  and  Arthur  W. 
Jordan,  of  Swainsboro,  for  plaintiffs  in  er- 
ror. Travis  &  Travis,  of  Savannah,  for  de- 
fendants in  error. 

GILBERT,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 

(146  Ga.  206)  == 

HUNNIOUTT  V.  TALLUI.AH  FALLS  RY. 

CO.    (No.  131.) 
(Supreme  Court  of  Georgia.    Nov.  18, 1916.) 

(Byllahut  hy  the  Court.) 
NoNSxnx. 

Under  the  evidence  there  was  no  error  in 
granting  a  nonsuit. 

Error  from  Superior  Court,  Rabun  Coun- 
ty; J.  B.  Jones,  Judge. 

Action  by  T.  M.  C.  Hunnicutt  against  the 
Tallulah  Falls  Railway  Company  and  others. 
From  Judgment  of  nonsuit,  Hunniicutt  brings 
error.    Affirmed. 

W  S.  Paris,  of  Clayton,  Sisk  &  West,  of 
Franklin,  N.  C,  and  Claud  Estes,  of  Macon, 
for  plaintiff  in  error.  Sam  Kimzey,  of  Cor- 
nelia, McMillan  &  Erwin,  of  Clarkesville,  and 
Blanton  Fortson,  of  Athens,  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


aM  Oa.  214> 

ALABAMA  GREAT  SOUTHERN  R.  CO.  v. 

TITTLE.    (No.  134.) 
(Supreme   Court  of  Georgia.     Nov.  18,  1916.) 

(ByUahut  hy  the  Court.) 

SUFFICIENOT  or  EVIDERCE— No  EsBoa 

No  error  of  law  is  complained  of,  and  the 
evidence  is  sufficient  to  uphold  the  verdict 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Flte,  Judge. 

Action  between  the  Alabama  Great  South- 
ern Railroad  Company  and  William  Tittle. 
From  the  Judgment,  the  railroad  company 
brings  error.    Affirmed. 

Payne  &  Hale,  of  Chattanooga,  Tenn.,  for 
plalntUf  in  error.  Martin  O.  Smith,  of  Tren- 
ton, and  Rosser  &  Shaw,  of  La  Fayette,  for 
defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a46  Oa.  2M> 
ALLEai  T.  ALLEN  et  aL    (No.  129.) 
(Supreme  Court  of  (Seorgia.    Nov.  18, 1910.) 

(ByOabu*  bv  the  Court.) 

1.  Descent  ano  Distbibutior  9=>82  — Con- 
veyance OF  Intebest— SxnrFiciENCY  of  Db- 

SORIFTION. 

Thompson  Allen  died  intestate  in  1876,  leav- 
ing an  estate  consisting  of  realty  and  personalty. 
Among  the  heirs  of  the  deceased  were  the  widow, 
Mary  W.  AUen,  and  a  son,  J.  D.  Allen.  In  1893 
J.  D.  Allen  wrote  and  signed  a  paper  (not  un- 
der seal)  attested  by  one  witness,  which,  omit- 
ting formal  parts,  was  as  follows:  "T6  whom  it. 
may  concern:  I  hereby  certify  that,  on  account 
of  the  love  and  affection  I  bore  my  mother, 
shortly  after  my  father's  death  in  the  year  1875 
I  signed  away  to  her  my  rights  to  any  interests 
in  the  estate  of  my  father;  and  I  further  certi- 
fy that  I  have  neither  right  nor  title  to,  claim 
or  interest  in,  the  said  estate,  further  than  a 
verbal  assurance  from  my  mother  that  I  could 
always  have  a  home  as  long  as  I  should  choose 
to  live  upon  any  portion  of  said  estate.  I  now 
by  special  permission  reside  upon  the  'mill  tract' 
— pay  the  taxes  upon  it  as  agent  in  charge  for 
the  use  thereof."  The  paper  was  recorded  as 
a  deed  in  1904  and  again  in  1906. .  The  widow, 
being  the  person  referred  to  in  the  paper  as  the 
mother  of  the  maker,  died  in  1912,  and  tiie  paper 
was  found  in  a  "deed  box"  among  her  papers. 
No  other  paper  was  found  purporting  to  be  a 
deed  by  J.  D.  AUen,  conveying  his  interest  in 
the  estate.  There  was  a  deed  dated  December, 
1875,  in  which  J.  D.  Allen  joined  the  other 
heirs  in  conveying  their  interests  in  the  estate 
of  Thompson  Alien  to  their  mother  for  and  dur- 
ing her  life.  J.  D.  Allen  died  in  August  1896. 
Subsequently,  in  a  proceeding  against  the  ad- 
ministrator of  the  estate  of  Thompson  Allen  for 
an  accounting  and  distribution,  to  which  all  of 
the  heirs  of  Thompson  Allen  except  one  were 
parties,  T.  D.  Allen,  claiming. as  sole  heir  of 
J.  D.  Allen,  set  up  a  claim  to  a  distributive 
share  of  the  estate.  The  administrator  and  the 
other  heirs  produced  the  paper  signed  by  J.  D. 
Allen  (quoted  above)  for  the  purpose  of  showing 
that  J.  D.  Allen  had  conveyed  his  interest  in  the 
estate  of  Thompson  Allen  to  bis  mother,  and 
that  when  he  died  he  left  no  interest  in  that  es- 
tate which  could  descend  to  his  heirs.    The  pa- 
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per  was  attacked  as  void  for  uncertainty  as  to 
description  of  the  property,  for  indefiniteness 
as  to  covenants,  and  as  ineffective  for  any  pur- 
pose; and  on  such  grounds  its  admission  in  evi- 
dence was  resisted.  It  was  further  contended 
tiiat,  if  tlie  paper  amounted  to  anything,  it 
should  be  held  to  refer  to  a  life  estate  only,  as 
set  out  in  the  deed  already  mentioned,  from  the 
several  children  of  Thompson  Allen,  including  J. 
D.  Allen,  to  their  mother.  Certain  evidence  was 
also  culmitted,  over  objection,  as  declarations  by 
the  widow  wtiile  in  possession,  to  the  effect  that 
J.  D.  Allen's  share  in  the  estate  was  hers,  and 
declarations  by  J.  D.  Allen  to  the  same  effect. 
The  case  was  submitted  to  the  judge,  by  consent, 
to  be  tried  without  a  jury.  The  evidence  ob- 
jected to  was  admitted,  and  judgment  was  ren- 
dered for  defendant,  which,  in  effect,  declared 
that  T.  D.  Allen  had  no  intetest  in  the  estate. 

The  paper  was  sufficiently  definite  as  to  de- 
scription of  the  property  (Butrick  v.  TOton,  141 
Mass.  93,  8  N.  B.  563  [3] ;  Harriss  v.  Howard, 
126  Oa.  325,  55  S.  E.  59;  Derrick  v.  Sams,  98 
Ga.  397,  25  S.  E.  509,  58  Am.  St.  Rep.  309; 
Brice  V.  Sheffield,  118  Ga.  128,  44  S.  E.  843). 
and  its  terms  were  broad  enough  to  comprehend 
all  interest  tlie  maker  had  in  the  estate  of  his 
deceased  father. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Gent  Dig.  {§  318-321;  Dec.  Dig. 
«s>82.] 

2.  Estoppel  «=»19  —  Iitterebt  fif  Bstatk  — 

CONVKTANCB. 

The  paper  did  not  contain  any  words  of  con- 
veyance; and,  whether  or  not  it  was  sufficient 
as  a  conveyance,  it  was  sufficient  to  estop  the 
maker,  as  against  the  administrator  and  the 
other  heirs,  from  denying  that  he  bad  conveyed 
his  interest  in  his  father's  estate  to  his  mother, 
as  recited  in  the  paper.  McCleskey  v.  Leadbet- 
ter,  1  Ga.  551,  657;  Ooldwell  Co.  v.  Cowart, 
iSS  Ga.  233,  237,  75  S.  E.  425.  The  estoppel 
would  also  extend  to  plaintiff  as  a  privy  in  es- 
tate to  the  maker.  Harris  v.  Amoskeag  Co.,  101 
Ga.  641-643,  29  S.  E.  302. 

[Ed.  Note.— For  other  cases,  aee  Estoppel, 
Cent.  Dig.  i  26;  Dec.  Dig.  «=19.] 

3.  Desctwt  and  DiSTRiBunoN  ^=»87  —  Bvi' 
DBNCE  iS=9236(&),  273(2)  —  Pbocekdins  fob 
Accounting  and  Dibtbibution. 

There  was  no  error  in  admitting  the  paper 
in-  evidence,  nor,  in  connection  therewith,  in 
admitting  the  declarations  of  the  maker  and 
of  his  mother,  as  before  mentioned. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §{  330-336;  Dec.  Dig. 
«=»87:  Evidence.  Cent.  Dig.  U  880, 1111,  1112; 
Dec  Dig.  <S=>236(5),  273(2).] 

4.  Sttfficisnct  of  Pvidknoe. 

The  evidence  authorized  the  judgment  for 
the  defendant. 

Error  from  Superior  Court,  Banks  County ; 
C.  B.  Brand,  Judge. 

Action  by  T.  D.  Allen  against  Thompson  Al- 
len, Jr.,  and  otbers.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

J.  J.  &  Sam  Klmzey,  of  Cornelia,  for  plain- 
tiff In  error.  W.  A.  CSiarters  and  H.  H.  Per- 
ry, both  of  Gainesville,  for  defendants  In 
error. 


ATKINSON,  J.     Jndgmrait  affirmed.    All 
the  Justices  concnr. 


(IW  Ga.  163) 

PHCBNIX  BANK  t.  SHIRLING.     (No.  108.) 
(Snprone  Court  of  Georgia.     Nov.  17,  1916.) 

(Svllahut  by  the  Court.) 

Nbw   Trial  «=»156— Heabino— Obder. 

A  motion  for  new  trial  was  made  during  the 
term  at  which  the  verdict  was  rendered,  and 
a  rule  nisi  was  issued  returnable  at  a  named 
time  and  place  in  vacation.  At  the  time  the 
rule  was  issued  a  separate  order  was  passed 
providing  that:  "If  for  any  reason  said  motion 
is  not  heard  and  determined  at  the  time  and 
place  above  fixed,  it  is  ordered  that  tiie  same 
shall  be  heard  and  determined  at  such  time  and 
place  in  vacation  as  counsel  may  agree  upon, 
or  at  such  time  aud  place  as  the  presiding  judge 
ma^  fix  on  the  application  of  either  party,  of 
which  time  and  place  the  opposite  party  shall 
have  at  least  five  days'  notice.  If  for  any  rea- 
son this  motion  is  not  heard  and  determined 
before  the  beginning  of  the  next  term  of  this 
court,  then  the  same  shall  stand  on  the  docket 
until  heard  and  determined  at  said  term  there- 
after. It- is  further  ordered  that  the  movant 
have  until  ttie  hearing,  whenever  it  may  be,  if 
stenop^phic  report  is  used,  but,  if  not  used 
tlierein,  ten  days  from  date  to  prepare  and  pre- 
sent for  approval  a  bri«f  of  the  evidence  in  said 
case,  and  the  presiding  judge  may  enter  his  ap- 
proval thereon  at  any  time,  either  in  term  or 
vacation,  and  if  the  hearing  of  the  motion  shall 
be  in  vacation,  and  the  brief  of  evidence  has  not 
been  filed  in  the  clerk's  office  before  the  date 
of.  the  hearing,  said  brief  of  evidence  may  be 
filed  in  the  clerk's  office  at  any  time  within  ten 
days  after  the  motion  is  heard  and  determined." 
At  the  time  designated  in.  the  order  nisi  for  the 
hearing  of  the  motion  for  new  trial  the  stenog- 
rapher bad  not  completed  his  report  of  the  eid- 
dence,  and  "the  hearing  of  the  motion  was  con- 
tinued," by  consent,  until  another  date  in  vaca- 
tion, without  any  written  order  therefor.  On 
the  morning  of  the  last-named  date  t3ie  movant 
did  not  appear  or  present  a  brief  of  evidence 
for  approval.  The  respondent  was  jpresent  and 
moved  the  court  to  dismiss  tlie  motion  for  new 
trial,  on  the  ground  that  the  movant  had  failed 
to  prosecute  nis  motion  and  present  a  brief  of 
the  evidence  tor  approval.  The  court  declined 
to  entertain  the  motion;  but  at  1  o'clock,  at 
the  close  of  the  morning  chambers,  the  motion 
to  dismiss  was  renewed,  and  ttie  following 
order  was  duly  entered:  "The  within  motion 
dismissed  for  want  of  prosecution."  At  half 
after  2  o'clock  on  the  same  day  the  attorney 
for  the  movant  appeared  and  filed  a  written 
motion,  upon  grounds  fully  set  forth,  to  rein- 
state the  motion  for  new  trial,  and  to  be  allow- 
ed to  present  for  approval  his  brief  of  evidence; 
counsel  for  the  respondent  having  in  the  mean- 
time left  the  court.  Upon  this  last  motion  the 
judge  issued  a  rule  requiring  respondent  to  show 
cause  why  the  motion  to  reinstate  should  not  be 
granted.  On  the  hearing  at  a  later  date,  which 
also  was  in  vacation,  tiie  respondent  filed  writ- 
ten objections,  on  tiie  ground  that  the  judge, 
having  formally  dismissed  the  motion  for  new 
trial,  had  lost  jurisdiction  and  could  not  enter- 
tain the  motion  to  reinstate.  The  judge  held 
the  case  up  for  consideration,  and  at  a  later 
date  in  vacation  passed  an  order  overruling  the 
objections  and  reinstating  t!he  case,  and  there- 
after in  vacation,  having  approved  the  brief  of 
evidence,  passed  an  order  granting  a  new  trial. 
The  respondent  excepted  to  the  judgment  rein- 
stating the  case  and  the  judgment  granting  a 
new  trial.  Beld: 

The  language  in  the  order  providing  for  the 
hearing  of  the  motion  for  new  trial  in  vacation 
that,  if  for  any  reason  the  motion  should  not  be 
heard  and  determined  at  the  time  and  place 
appointed,  the  motion  for  new  trial  "^all  be 
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heard  and  determined  at  such  time  and  place  in 
vacation  as  counsel  may  agree  upon,  or  at  such 
time  and  place  as  the  presiding  judge  may  fix  on 
the  applioation  of  either  party,  was  insufficient 
to  authorize  the  court,  with  Uie  verbal  consent 
of  counsel  for  both  parties,  to  fix  a  subsequent 
date  in  vacation  for  the  hearing  without  any 
written  order  therefor.  Atlanta,  Knoxville  & 
Northern  R.  Co.  v.  Strickland,  114  Ga.  «98, 
41  S.  E.  501,  and  citations.  In  the  absence 
of  such  a  written  order  so  continuing  the  case, 
the  hearing  went,  by  force  of  the  written  or- 
der and  by  operation  of  law,  over  to  the  next 
term.  Eady  v.  Atlantic  Coast  Line  R.  Co.,  129 
Ga.  363,  58  S.  B.  895;  Holtzendorft  v.  Dillard, 
136  Ga.  2il.  71  S.  B.  132.  It  follows  that  the 
court  was  without  jurisdiction  to  dismiss  the 
motion  for  new  trial,  and  that  the  subsequent 
orders  reinstating  the  case  and  granting  the 
motion  for  new  trial  were  void  for  want  of  ju- 
risdiction, but  that  the  motion  for  new  trial  is 
8tin  pending  in  the  trial  court,  to  be  completed 
and  determined  under  the  original  order. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  !  316;    Dec.  Dig.  <&=»156.] 

Error  from  Superior  Court,  Stewart  Gonn- 
ty;  Z.  A.  lilttlejolin,  Jtidge. 

Action  between  the  Phoenix  Bank  and  B. 
C  Shirling.  From  the  Judgment,  the  Bank 
brings  error.    Reversed. 

Hatdier  &  Hatcher  and  McCutchen  &  Bow- 
den,  all  of  Colnmtona,  for  plaintiff  In  error. 
T.  T.  James  and  Gea  Y.  Harrell,  both  of 
Lumpklu,  for  defendant  iu  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(14S  Ga.  178) 

MILLER  T.  SOUTHERN  EXPRESS  CO. 

SOUTHERN  EXPRESS  CO.  v.  MILIAR. 

(No.  114.) 

(Supreme  Court  «t  Georgia.     Nov.  17,  1916.) 

(Syllaiua  by  the  Oowt.) 

1.  Landlord  and  Tenant  "Ss^lSSfS)— Posses- 
sion AND  Use  of  Pbemises  —  Action  be- 
tween LESSEES. 

Where  a  common  lessor  let  two  buildings, 
with  an  alley  between  them,  to  two  tenants, 
with  the  right  in  each  to  the  use  of  the  alley 
"for  the  purpose  of  ingress  and  egress  only," 
and  one  of  the  tenonts  transacted  his  business 
of  repairing  automobiles  in  the  rear  of  the 
building  occupied  by  him,  to  whirfh  place  he  and 
his  customers  obtained  access  by  means  of  the 
alley,  and  the  other  tenant,  an  express  company, 
loaded  and  unloaded  its  express  packages  from 
a  side  door  in  the  building  opening  on  the  alley, 
a  petition,  brought  by  the  former  tenant  agninst 
the  latter,  to  recover  damages  for  "improper  ob- 
struction' of  the  alley  by  the  loading  and  un- 
loading of  its  wagons,  does  not  set  forth  a 
cause  of  action,  in  the  absence  of  specific  alle- 
gations that  the  defendant  used  and  unreason- 
ably obstructed  the  alley  for  the  purpose  Indi- 
cated for  an  unreasonable  length  of  time,  to  the 
injury  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Landlord 
nnd  Tenant,  Cent  Djg.  {§  407-4C0;  Dec  Dig. 
©=»133(3).l 

2.  Demurrer  Impboperlt  Ovebbvued. 

The  court  erred  in  overruling  the  demurrer 
to  the  petition. 

Frror  from  Superior  Court,  Laurens  Couni- 
ty;  J.  L.  Kent,  Judge. 


Action  by  L.  W.  Miller  against  the  South- 
em  Express  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error,  and  de- 
fendant files  a  cross-bill  of  exceptions.  Re- 
versed on  the  cross-bill  of  exceptloas.  Main 
bin  of  exertions  dismissed. 

Larsen  &  Crockett,  of  Dublin,  for  plaintiff 
in  error.  J.  S.  Adams,  of  Dublin,  and  Robt 
C.  &  Philip  H.  AUton,  of  AtUnta,  for  de- 
fendant in  error. 

HILL,  J.  According  to  the  petition  in  this 
case,  L.  W.  Miller,  the  plaintiff,  was  the  les- 
see of  a  certain  storeroom  in  Dublin,  in  the 
rear  of  which  he  hired  afnd  repaired  automo- 
biles. lAe  defendant,  the  Southern  Bxpreas 
Company,  was  also  the  lessee  from  the  same 
lessor  of  a  certain  storeroom  on  the  opposite 
side  of  on  alley  from  MiUer.  Under  this 
contract  of  lease  the  plaintiff  had  "ttie  right, 
in  common  with  other  tenants  now  renting 
other  buildings  from  [the  lessor],  to  use  of 
the  alley  now  open  between  the  building  now 
occupied  by  Ei.  Dreyer  and  the  Southern  Ex- 
press Company,  for  the  purpose  of  Ingress 
and  egress  only."  The  defendant  was  one  of 
the  "other  tenants"  Just  referred  to,  and  held 
under  a  contract  similar  to  that  of  the 
plaintiff,  and  bad  "tbe  right,  is  common  with 
plaintiff,  to  the  use  of  the  aforamentioned  al- 
ley for  the  purpose  of  ingress  and  egress 
only."  It  was  alleged  that  the  defendant  In- 
terfered with  the  plaintiff's  enjoyment  of  the 
alley,  and  made  Improper  use  of  the  way, 
"by  leaving  Its  wagon  standing  in  the  same 
for  unreasonable  lengths  of  Ume  while  the 
wagon  loaded  and  unloaded  at  a  door  opening 
into  said  alley,  and  by  not  continuing  the 
drive  through  the  alley  to  the  rear  of  de- 
fendant's place  of  business,  and  thus  leave 
the  way  obstructed  to  the  use  of  plaintiff  and 
those  who  visited  bis  place  In  the  oourse  of 
business."  Plaintiff  and  his  customers 
brought  their  cars  to  the  rear  of  his  build- 
lug,  which  was  reached  by  the  use  of  the 
alley,  for  repairs  and  other  purposes.  This 
way  was  for  a  time  the  only  one  to  and  from 
the  rear  of  the  premises;  and,  although 
plaintiff's  landlord  attempted  to  relieve  the 
situation  by  opening  another  way  to  connect 
with  a  back  street,  it  wjis  not  as  convenient 
and  satisfactory  to  his  customers,  and  did  not 
save  plaintiff  from  being  damaged  as  set  out 
in  the  petition.  By  so  obstructing  the  alley 
the  defendant  has  injured  the  plaintiff's 
business,  by  preventing  his  customers  from 
readily  and  easily  passing  to  the  rear  of  his 
premises,  or  from  entering  at  all,  and  by 
causing  customers  to  have  to  wait  until  the 
defendant  could  clear  the  way ;  and  by  rea- 
son of  the  delay  thus  caused,  plaintiff's  cus- 
tomers have  become  dissatisfied  with  the 
annoyance  attending  the  bringing  of  their 
business  to  him,  and  have  gone  to  others 
Where  they  did  sot  meet  with  similar  in- 
convenience, and  have  oeosed  to  patronize 
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pUtintifl  altogether,  or  only  occasionally. 
There  -was  a  general  falling  off  of  the  plaln- 
tiffa  business,  due  to  this  cause  alone;  and 
he  had  this  knowledge  from  his  customers. 
Plaintiff  often  remonstrated  with  the  agent 
of  the  Southern  Express  Company  In  charge 
of  the  business  and  its  employe's,  regarding 
the  wrongful  use  and  obstruction  of  the  al- 
ley, and  protested  against  Its  actions;  never- 
tbeless  the  company  willfoUy  and  maliciously 
persisted  in  its  coarse  of  action,  and  contin- 
aed  wantonly  to  Injure  plaintiff's  business, 
tor  which  reason  defendant  is  liable  to  plaio- 
tur  for  punitive  and  exemplary  damages. 
Plaintiff  sued  for  $1,000  as  damages. 

fRie  defmdant  filed  its  demurrer  to  the  pe- 
tition, which  was  overmled,  and  It  excepted 
pendente  lite;  and  this  exception  Is  now 
before  this  court  by  way  of  cross'blll  of  ex- 
ceptions. The  defendant  answered  the  peti- 
tion, making  a  denial  of  Its  material  allega- 
tions, and  averring  that  it  bad  abused  no 
privilege  granted  to  it  under  the  contract  of 
rental,  and  had  exercised  no  authority  or 
control  other  than  that  covered  by  the  con- 
tract already  referred  to.  The  case  proceed- 
ed to  trial,  and  at  the  conclusion  of  the  plain- 
tifTs  evidence  the  court  granted  a  nonsuit,  to 
which  Judgment  the  plaintiff  excepted. 

[1, 21  1.  In  the  view  we  take  of  this  case 
it  is  not  necessary  to  consid^  the  exception 
to  the  grant  of  a  nonsuit  We  think  the 
court  erred  in  overruling  the  demurrer  to  the 
petition.  No  cause  of  action  is  set  out  by  the 
plaintiff.  Each  tenant,  under  their  respective 
contracts,  had  the  right  to  use  the  alley  for 
the  purpose  of  "ingress  and  egress  only." 
What  does  this  language  mean?  Surely  it 
does  not  mean,  as  contended  by  the  plaintiff 
in  error  in  the  main  bill  of  exceptions,  that 
eadi  party  was  to  pass  through  and  over  the 
alloy  without  stopping,  and  that  they  could 
not  stop  there  and  transact  their  accustom- 
ed business  by  loading  and  unloading  their 
wagons,  provided  they  did  it  In  a  reasonable 
time  ao  as  not  to  injure  the  other  party. 
The  very  purpose  of  the  use  of  the  alley  was 
for  the  transaction  of  the  business  of  the  re- 
stiectlve  tenants.  The  business  of  the  de- 
fendant in  the  use  of  the  aUey  was  in  load- 
lag  and  unloading  its  express  at  a,  side  door 
In  its  building,  and  in  doing  this  It  was  not 
exceeding  what  It  had  a  right  to  do.  The 
fact  that  the  plaintiff's  business  was  con- 
ducted from  the  rear  of  his  bolldii^,  and  he 
and  his  customers  had  to  obtain  access 
tbroof^  the  alley,  does  not  alter  the  case. 
The  defendant  bad  a  right  to  the  use  of  the 
alley  for  the  purpose  of  entering  it  with  its 
wagons  and  of  loading  and  unloading  them 
within  a  reasonable  time. 

Did  the  defendant  occupy  the  alley  for  the 
transaction  of  its  customary  business  for  an 
nnreasonable  length  of  time,  to  the  injury  of 
the  plaintiff?  It  is  true  that  in  the  peUtion 
it  is  alleged  generally,   and  rather  loosely. 


that  the  defendant  was  "thus  Improperly  ob- 
stmcting  tbe  said  alley,"  and  similar  gen- 
eral expressions;  but  the  demurrer  only  ad- 
mits facts  well  pleaded,  and  the  petition 
nowhere  sets  out  with  definiteoess  facts  show- 
ing that  the  defendant  improperly  obstruct- 
ed the  alley  to  the  injury  of  the  plaintiff.  On 
the  contrary,  it  appears  that  it  was  merely 
doing  what  they  had  the  right  to  do ;  and  we 
think  that  such  general  expressions  as  the 
above  cannot  amount  to  allegations  that  the 
defendant  was  using  the  alley  contrary  to  the 
meaning  of  the  contract  in  this  casa  The 
plaintiff  certainly  knew,  at  the  time  of  enter- 
ing into  the  lease  contract,  that  the  defend- 
ant was  one  of  the  "other  tenants"  then  us- 
ing the  alley,  because  it  is  so  stated  in  his 
contract  set  out  in  the  petition.  And  the  de- 
fendant had  the  right  to  the  use  of  the  alley 
for  the  purpose  of  ingress  and  egress,  which 
inclnded  the  right  to  load  and  unload  its 
wagons  in  a  reasonable  time;  and  there  is 
nothing  to  indicate  that  this  was  not  done, 
except  the  most  gen^til  allegations  and  con- 
clusions of  the  pleader,  which  must  be  most 
strongly  construed  against  him. 

Judgment  reversed  on  the  cross-bill  excep- 
tions. Main  bill  of  exceptions  dismissed.  All 
the  Justices  concur. 


•       a«  Ga.  243) 

WAUiS  et  al.  v.  STEBD.    (No.  161.) 
(Supreme  Court  of  Georgia.     Dec.  12,  1916.) 

(Syttdbut  hy  the  Oovrt.) 
Review  on  Appeai.. 

No  error  of  law  is  complained  of,  and  the 
verdict  is  supported  by  the  evidence. 

Error  from  Superior  Court,  Heard  County; 
R.  W.  B^eeman,  Judge. 

Action  between  C.  M.  Walls  and  others, 
and  B.  D.  Steed.  From  the  Judgment  the 
parties  first  mentioned  bring  error.   Afilrmed. 

Smith,  Reese  &  Smith,  of  Carrollton,  for 
plaintiffs  in  error.  Frank  S.  I.oftin,  of 
Franklin,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(IM  Oa.  U9) 
SCRUTCHENS  v.  STATE.    (No.  120.) 
(Supreme  Court  of  Georgia.    Nov.  17, 1916.) 

(Svtlaittt  by  the  Co«rt.) 

1.  QTIESTIONS  RKVUSWAnLE. 

As  the  judgment  muat  be  reversed  on  other 
grounds,  and  the  some  question  is  not  likely  to 
arUe  on  another  trial,  the  gromids  of  tbe  mo- 
tion for  new  trial  complaining  of  tbe  refusal 
by  the  court  to  grant  a  continuance  will  not  be 
decided. 

2.  Cbiminai.  Law  «=9366(2)— BvinENCB— Reb 
Gest^. 

fn  tbe  seventh,  eighth,  and  ninth  Krounds 
of  the  motion  for  new  trial,  the  admission  of 
certain  evidence  therein  set  out,  over  the  ob- 
jection of  the  accused,  was  assigned  as  error  on 
the  ground  that  it  was  immaterial  and  irrel- 
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evant  The  evidence  so  admitted  was  as  fol- 
lows: "When  I  [Gray]  come  out  [meaning  out 
of  depot],  be  [defendant]  called  me  [Gray]  a 
son  of  a  bitch,  and  1  [Gray]  hit  him."  "I  went 
into  the  depot  and  could  not  tind  the  hand- 
cuffs, and  come  back  out,  and  Joe  Scrutchins 
was  cursing  everybody  black  and  blue;  he  was 
using  these  words  'by  God'  and  'God  damn'  freely. 

1  don't  know  who  he  was  referring  to."  "They 
carried  Joe  [defendant]  to  the  calaboose.  He 
tried  to  fight  around  there  a  while;  Mr.  Mon- 
roe and  Mr.  Gray  and  Ernest  Smith  was  the 
ones  that  I  saw  carrying  him,  dragging  him ; 
they  had  trouble  in  carrying  him."  Held,  that 
the  evidence  was  admissible  as  res  gestffi,  and 
was  relevant  and  material  as  tending  to  show 
the  animus  of  the  accused  on  the  occasion  of 
the  homicide.  See  Revel  v.  State.  26  6a.  275 ; 
Helms  V.  State.  138  Ga.  826(1),  76  S.  E.  353; 

2  Wharton's  Criminal  Evidence,  §  923;  1  Michie 
on  Homicide,  670,  and  cases  cited. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {  807;   Dec.  Dig.  <S=365(2).] 

3.  Homicide   «s»109(3)— Evidence— Adiussi- 

BILIIT. 

The  court  erred  in  admitting  in  evidencCi 
oyer  objection  by  the  accused  that  it  was  irrel- 
evant and  immaterial,  testimony  as  to  a  conver- 
sation which  took  place  between  the  accused  and 
the  witness  more  than  a  year  prior  to  the  homi- 
cide, and  in  permitting  the  witness  to  testify  that 
he  thought  from  such  conversation  that  the  accus- 
ed entertained  ill  feeling  towards  the  decedent ; 
such  evidence  being  as  follows:  "I  think  there 
was  feeling.  I  had  Mr.  Collins  [the  deceased]  as 
cut  foreman  then,  and  be  fired  Joe's  [the  accus- 
ed] bw;  and  Joe  come  up  to  the  office,  cursing 
Mr.  Collins,  and  wanted  me  to  put  the  boy 
back.  And  I  do  not  remember  the  cursing  words 
Joe  said  in  regard  to  that;  but  the  substance 
was  that  if  he  [Collins]  had  turned  him  [de- 
fendant] off  he  would  have  fixed  him,  or  some- 
thing to  'that  effect.  That  was  a  little  bit  over 
a  year  ago."  Pound  v.  State,  43  Ga.  89;  Hor- 
ton  V.  State,  llO  Ga.  739,  35  S.  E.  659. 

[Eid.   Note. — For   other   cases,   see   Homicide, 
Cent.  Dig.  §  343;   Dec.  Dig.  <©=»  169(3).] 

4.  Homicide  «=309(4)— Evidence— Chahge. 

On  the  trial  of  one  indicted  for  murder 
there  was  evidence  tending  to  show  that  the  son 
of  the  accused  informed  him  that  the  decedent 
had  cursed  the  wife  of  the  accused,  and  im- 
mediately thereafter  the  accused  and  the  dece- 
dent met;  whereupon  the  accused  asked  the 
decedent  why  he  had  cursed  his  wife,  and  the 
decedent  replied  that  he  had  not  cursed  her,  and 
the  accused  replied  that  be  was  a  damned  liar. 
There  was  evidence  as  to  some  other  continued 
altercation,  during  which  they  each,  while  10  or 
12  feet  apart,  stooped  to  get  rocks  from  the 
ground,  and  the  accused  first  secured  a  rock, 
and  while  the  decedent  was  still  in  a.  stooping 
position,  trying  to  pick  up  a  rock,  the  accused 
threw  his  rock  at  the  decedent,  who  was  struck 
on  the  head,  sustaining  a  wound  which  resulted 
in  his  death,  which  occurred  during  the  night 
following  the  day  of  the  encounter.  One  of  the 
witnesses  stated  that  the  rock  was  about  the 
size  of  his  fist.  Beld,  that  such  evidence  was 
sufficient  to  require  a  charge  of  the  law  of  in- 
voluntary manslaughter  as  defined  in  Pen.  Code 
1910.  8  67;  and  therefore  it  was  erroneous  for 
the  jnd^e,  without  request,  to  omit  to  charge  on 
die  subject  of  involuntary  manslaagbter  and  by 
his  charge  to  restrict  the  jury  to  consideration 
of  murder,  justifiable  homicide,  and  voluntary 
.  manslaughter.  See  Kelly  v.  State,  145  6a. 
210,  88  S.  B.  822,  and  cases  cited. 

[Ed.   Note. — For   other   cases,   see   Homicide, 
Cent.  Dig.  §  653 ;   Dec.  Dig.  «=»309(4).] 

6.    CHABGES— IMPROPKIETT. 

The  remaining  grounds  of  the  motion  for 
new  trial  complain  of  excerpts  from  the  charge 
given  to  the  jury,  and  of  the  refusal   to  give 


certain  requested  instructiona  without  modifica- 
tion or  change.  None  of  the  complaints  so  pre- 
sented was  of  such  character  as  to  require  the 
grant  of  a  new  tnal. 

Error  from  Superior  Court,  Bartqw  Coun- 
ty;  A.  W.  Flte,  Judge. 

Joe  Scrutctaena  was  convicted  of  bomicide, 
and  he  brings  error.    Beversed. 

0.  0.  Plttman,  Paul  F.  Akin,  and  Neel  & 
Neel,  all  of  Gartersvllle,  for  plaintifT  in  er- 
ror. Joe  M.  Land,  Sol.  Gen.,  of  Calhoun,  Jas. 
R.  WMtaker,  of  Cartersvllle,  Clifford  Walk- 
er, Atty.  Gen.,  and  Marie  Boldlng,  of  Atlanta, 
for  the  State. 

FISH,  O.  3.  Judgment  reversed.  All  the 
Justices  concor. 


(146  Oa.  193) 
ANDERSON   r.    STATE.      (No.    123.) 
(Supreme  Court  of  Georgia.    Nov.  17,  1916.> 

(SvlUtbtu  by  ttte  Court.) 

1.  Cbiuinai.   Law  «=»809  —  Instbuctions — 

Evidence. 

The  indictment  charged  the  crime  of  in- 
fanticide as  having  been  committed  in  a  partic- 
ular way  "and  by  ways  and  means  to  such  grand 
jurors  unknown."  An  instrnction  that  if  the 
jury  was  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  "kUled  such  child  by  any  one 
or  more  of  tlie  ways  set  forth  in  the  indictment, 
or  killed  it  in  any  otiier  manner,"  they  would 
be  authorized  to  convict,  was  not  likely  to 
mislead  the  jury  as  authorizing  a  conviction  in 
case  the  death  of  the  infant  was  due  to  acci- 
dent, where  there  was  no  evidence  or  conten- 
tion at  the  trial  that  the  death  was  the  result 
of  misadventure. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  U  1961-1967;  Dec.  Dig.  <$=» 
809.] 

2.  Homicide  «=>286(2)—Instbuctions— "Mal- 
ice." 

The  definition  of  "malice"  as  an  ingredient 
of  the  crime  of  murder  was  not  open  to  the 
criticism   made  against  it. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  587-590;    Dec.  Dig.  «=»286(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malice.] 

3.  Homicide  «=>309(3)— Instruction  on  1n- 
voluntaky  manslanghtbb— evidence. 

The  evidence  did  not  authorize  a  charge  on 
involuntary  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  652;   Dec.  Dig.  «=309(3).] 

4.  Assignments  of  Ebbob— Sufficienot  of 
Evidence. 

Other  assignments  of  error  are  without 
merit  and  the  evidence  supports  the  verdict 

Error  from  Superior  Court,  Terrell  Coun- 
ty ;  W.  C.  Worrill,  Judge. 

Mary  Anderson  was  ctmvlcted  ot  murder, 
and  brings  error.     Affirmed. 

R.  R.  Jones,  of  IDawson,  for  plaintiff  In 
error.  B.  T.  Oastellow,  Sol.  Gen.,  of  Cuth- 
bert,  R.  R.  Arnold,  of  Atlanta,  aifford  Walk- 
er, Atty.  Gen.,  and  Mark  Boldlng,  of  At- 
lanta, for  tbe  State. 

EVANS,  P.  J.  The  defendant  was  con- 
victed of  the  murder  of  her  newly  born  babe. 
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and  recommended  to  mercy.  Tbe  court  re- 
fnsed  to  grant  a  new  trial,  and  she  excepts. 

[1]  1.  Tbe  4ndictment  charged  tbat  tbe 
defendant  did  kill  and  mnrder  her  female 
dilld,  "by  then  and  there  wrapping  cloth 
and  clothes  about  the  head  and  f&ce  of  such 
child  In  a  manner  to  prevent  its  respiration, 
and  by  placing  such  ch'Ud  in'  a  trunk  and 
closing  said  trunk,  thereby  suffocating, 
strangling,  bruising,  and  crushing  said  child, 
and  by  ways  and  means  to  said  grand  jurors 
unknown."  The  court  instructed  the  Jury 
that  if  the  evidence  satisfied  them  beyond 
a  reasonable  doubt  that  the  dilld  was  born 
aUre,  and  that  the  defendant  "killed  such 
diild  by  any  one  or  more  of  the  wa^  set 
forth  in  this  bill  of  indictment,  or  kiUed  it 
In  any  other  manner,"  they  would  be  author- 
ized to  convict  It  is  insisted  that  under 
this  instruction  the  Jury  could  have  convict- 
ed the  defendant,  although  the  death  of  the 
child  may  have  been  the  result  of  accident. 
There  was  nothing  in  the  evidence  to  suggest 
a  theory  of  accident  The  prisoner  made  no 
statement  The  court  Just  previously  to  this 
instruction  bad  defined  the  crime  of  murder 
and  its  constituent  elements,  and  had  charg- 
ed the  Jury  that  malice  was  the  willful  and 
deliberate  purpose  of  unlawfully  taking  life. 
Under  these  circumstances  we  do  not  think 
the  Jury  likely  to  have  been  misled  into  con- 
Btmtng  the  charges  as  having  reference  to  a 
death  by  misadventure,  but  rather  that  the 
court's  language  had  reference  to  the  unlaw- 
tol  and  deliberate  killing  of  the  child  either 
In  tbe  way  described  In  the  indictmmt  or 
In  some  other  manner  not  known  to  the 
grand  Jury. 

[2]  2.  After  defining  malice  in  tbe  lan- 
guage of  the  Penal  Code  and  further  elab- 
orating the  legal  meaning  of  the  term,  the 
court  continued: 

"Nor  does  malice  necessarily  mean  Ul  will, 
hatred,  or  personal  animoBity  toward  an?  par- 
ticular individual.  But  malice  in  the  abstract, 
tbat  is  to  say  legal  malice,  means  nothing  more 
than  the  willful  and  deliberate  purpose  to  un- 
lawfully take  human  life.  That  is  its  meaning 
as  it  is  used  in  the  definition  of  murder,  regard- 
less of  the  motive  from  which  it  may  spring  up, 
whether  from  hatred,  personal  animosity,  avar- 
ice, love,  jealousy,  or  any  other  emotion  which 
prompts  and  sways  the  human  heart." 

The  criticism  is  that  It  was  probable  tbat 
the  (Jury  misconstrued  its  applijcation,  in 
that  It  indicated  that  the  matters  necessary 
for  the  crime  of  murder  might  be  inherent 
in  any  and  every  emotion  of  a  human  being. 
Tbe  court  was  difFerentiating  the  popular 
idea  of  malice,  in  the  sense  of  revenge  or 
hatred,  from  malice  in  its  legal  sense,  which 
is  but  an  intent  to  take  human  life  where 
the  law  neither  Justifies  nor  in  any  degree 
excuses  that  intention,  if  the  killing  should 
take  place  as  Intended.  The  language  of  the 
court  was  substantially  in  accord  with  the 
rule  as  laid  down  in  Taylor  v.  State,  105 


6a.  746,  31  S.  E.  764,  and  it  Is  not  open  to 
the  criticism  made  of  it 

[3]  3.  The  plaintiff  in  error  complains  of 
the  failure  of  the  court  to  charge  on  tbe  sub- 
ject of  Involuntary  manslaughter.  The  evi- 
dence did  not  authorize  such  charge.  Tbe 
defendant  was  a  colored  school-teacher,  un- 
married, and  boarded  with  a  family  consist- 
ing of  the  head  of  the  family  and  his  wife 
and  a  niece  about  13  years  of  age.  The 
latter  testified  that  the  defendant  came 
home  from  school  one  afternoon,  immediate- 
ly went  to  her  room,  locked  the  door,  and 
complained  of  being  sick.  The  witness, 
through  an  opening  in  the  door,  saw  the  de- 
fendant get  on  the  floor  in  a  kneeling  posi- 
tion, heard  a  groan,  and  saw  her  give  birth 
to  a  baby.  She  heard  tbe  baby  cry,  and  saw 
tbe  defendant  wrap  the  baby  in  some  of  her 
underclothes,  place  it  in  a  trunk,  and  lock 
the  trunk.  Afterwards  the  defendant  called 
for  the  witness  and  asked  her  to  bring  some 
warm  water.  The  next  morning  the  defend- 
ant was  seen  to  open  the  trunk,  take  from  it 
a  bundle,  and  to  leave  the  house  vrith  it,  to 
a  place  nearby,  where  the  bundle,  containing 
the  dead  body  of  the  child,  was  found  buried. 
Various  corroborative  circumstances  were 
shown.  Under  this  evidence  involuntary 
manslaughter  was  not  involved. 

[4]  4.  Other  assignments  of  error  are  with- 
out merit.  The  evidence  authorized  the  ver- 
dict, and  no  sufficient  cause  appears  for  the 
granting  of  a  new  trial. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


0.46  Ga.  IflO) 
LOVE  V.  LOVE.    (No.  107.) 
(Supreme  Court  of  Georgia.    Nov.  17, 1916.) 

(Svlialus  by  the  Court.) 

BlxcEPTiONS,    Bill    of    <S=»5G(2)— Cebtifica 

■now. 
Where  a  bill  of  exceptions  was  tendered  to 
the  presiding  judge  three  times,  and  each  time 
he  declined  to  certify  it  as  true,  unless  certain 
corrections  were  made,  and  when  it  was  tender- 
ed to  him  a  fourth  time  he  signed  a  certificate  in 
which  it  was  stated  tbat  certain  parts  of  the  bill 
of  exceptions  were  "incorrect,  this  did  not 
amount  to  a  certificate  that  the  bill  of  exceptions 
'-'is  true,"  and  the  writ  of  error  must  be  dis- 
missed. 

[E)d.  Note. — ^Por  other  cases,  see  Exceptions. 
Bill  of;   Cent  Dig.  S  94:    Dec.  Dig.  «=356(2).] 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  A  L.  Bartlett,  Judge. 

Action  between  Savannah  Love,  by  next 
friend,  and  Peter  Love.  There  was  a  Judg- 
ment for  tbe  latter,  and  the  former  brings 
error.   Writ  dismissed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  Ux  er- 
ror. Astor  Merritt,  of  DouglasviUe,  for  de- 
fendant in  error. 


GILBERT,   J.     The   following   certificate 
appears  in  the  record  In  this  case: 


te 
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"I  do  hereby  certify  that  the  foregoing  bill  of 
exceptiouii  was  tendered  me  December  15,  1915. 
Co  said  December  15,  or  the  16th,  1  examined 
said  bili  of  exceptions,  found  the  same  incorrect, 
noted  my  objections  thereto  in  writing,  attached 
same  to  said  bill  of  exceptions,  directeu  said 
bill  of  exceptions  left  with  the  clerk  of  the  su- 
perior court  of  Douglas  county,  as  directed  by 
the  Hon.  J.  8.  James,  counsel  of  record  for 
Savannah  Love,  December  15  or  18  last.  There- 
after, on  December  29tb,  I  received  said  bill  of 
exceptions  a  second  time.  Upon  examination 
thereof  I  found  the  objections  formerly  noted 
to  said  bill  of  exceptions  contained  in  said  bill 
of  exceptions  when  received  the  second  time. 
Thereafter,  on  December  30th,  I  returned  said 
bill  of  exceptions  to  Hon.  J.  S.  James,  with  ob- 
jections noted  thereto  in  writing  and  attached 
thereto.  On  January  7,  1916,  1  received  said 
bill  of  exceptions  a  third  time.  Upon  examina- 
tion thereof  I  found  said  bill  of  exceptions  con- 
tained the  objectionable  facts  thereinbefore  ob- 
jected to  and  noted,  which  objections  counsel  had 
failed  to  remove.  Thereafter,  on  January  11, 
1916,  I  returned  said  bill  of  exceptions  to  Hon. 
J.  S.  James  a  third  time,  with  a  third  objec- 
tion noted  thereto  in  writing  and  attached  there- 
to, all  of  which  objections  are  attached  to  said 
bill  of  exceptions.  On  this  the  2t3th  day  of  Jan- 
uary I  received  the  foregoing  bill  of  exceptions 
a  fourth  time,  together  with  statement  from 
counsel  for  plaintiff  that  be  declined  to  correct 
said  bill  of  exceptions  to  conform  to  the  objec- 
tions noted  in  writing  by  me  thereto,  and  re- 
quested that  I  make  audi  certificate  as  my  re- 
membrance of  the  case  dictated.  Therefore  I 
hereby  decline  to  certify  to  that  part  of  said  bill 
of  exceptions  noted  in  objections  signed  by  me 
of  date  of  January  11,  1916,  and  the  other  ob- 
jections attached  to  said  bill  of  exceptions, 
which  read  as  follows:  'The  defendant  objected 
to  said  evidence  because  it  was  a  record  adjudg- 
ing Savannah  Love  Insane,  and  because  Peter 
Love  admitted  in  his  answer  that  she  was  in- 
sane.' This  part  of  said  bill  of  exceptions  is 
incorrect,  and  I  decline  to  verify  the  same. 
With  the  above  exception,  I  do  hereby  certify 
that  the  foregoing  bill  of  exceptions  is  true  and 
correct,  and  contains  all  the  evidence  and  speci- 
fies all  the  record  material  to  a  clear  understand- 
ing of  the  errors  complained  of,  and  the  clerk 
of  the  superior  court  of  Douglas  county  is  here- 
by ordered  to  moke  out  a  complete  copy  of  such 
part  of  the  record  in  said  case  as  is  in  this 
bill  of  exceptions  specified,  and  certify  the  same 
as  such,  and  cause  the  same,  together  with  the 
attached  objections  to  said  bill  of  exceptions,  to 
be  transmitted  to  the  present  term  or  the  Su- 
preme Court,  that  the  errors  alleged  to  have 
been  committed  may  be  considered  and  cor- 
rected." 

Also  In  the  record  appears  a  paper  tender- 
ed by  counsel  for  the  plaintiff  in  error  to  the 
Judge,  which  is  referred  to  In  the  above  as 
"the  foregoing  bill  of  exceptions." 

Where  in  a  certificate  to  a  bill  of  excep- 
tions "the  Judge  certifies  that  the  bill  of  ex- 
ceptions'as  amended'  is  true,  *  •  •  the 
writ  of  error  must  be  dismissed."  While  the 
Judge  may  supply  omissions  in  the  bill  of  ex- 
ceptions by  notes  or  otherwise,  if  so  doing 
has  the  effect  of  showing  that  in  part  the 
bill  of  exceptions  Is  not  true,  it  will  work  a 
dismissal.  Jarriel  v.  Jarriel,  115  Ga.  23,  41 
S.  E.  262.  Where  In  the  certificate  of  a  bill 
of  exceptions  the  Judge  certifies  that  the  bill 
of  exceptions,  "as  modified  by  the  note  at- 
tached and  made  a  part  thereof,  is  true," 
and  such  note  shows  that  the  bill  of  excep- 
tions is  in  large  part  not  true,  the  writ  of 


.  error  must  be  dismissed.    Priester  r.  Bray, 

!  138  Ga.  60,  74  S.  El  767.  A  certificate  to  a 
bill  of  exceptions,  wherein  the  Judge  certi- 
fies that  it  is  true'  "exc^t  as  hereinafter 
qualified,"  and  then  adds  a  qualification, 
does  not  amount  to  a  certificate  that  the  bill 
of  exceptions  is  true,  and  the  writ  of  en-or 

I  must  be  dismissed.    Central  Ry.  Co.  t.  Mills, 

:  143  Ga.  47,  84  S.  E.  120. 

I  The  bill  of  exceptions  in  the  instant  case 
la  not  certified  by  the  trial  Judge  as  true; 
and  It  follows  that  the  writ  of  error  must  lio 
dismissed.   All  the  Justices  concur. 


(146  Ga.  233) 
'  AIJ^BN  et  sL  v.  HARRIS  &  SATTERFIELD. 
I  (No.  144.) 

I  (Supreme  Court  of  Georgia.     Dec.  12,  1916.) 

(Syllahus  by  the  Court.) 

1.  Bills  awd   Notes  <S=53S(3)— Defenses— 
I     Failure  or  Considebation— Insivuctions. 

This  was  a  suit  upon  a  promissory  note  for 
$200,  it  being  one-half  of  the  purchase  price  of 
an  engine  bought  by  defendant,  the  principal  in 
the  note,  from  the  plaintiffs.    The  defenses  plead- 
I  ed  were  breaches  of  express  warranties  relat- 
I  ing  to  the  engine,  and  total  failure  of  consid- 
eration.    The  charge  fairly  instructed  the  jury 
as  to  the  respective  contentions  of  the  parties. 
In  view  of  the  defenses  set  up  and  the  instruc- 
,  tions  given  the  jury,  it  was  not  error  for  the 
court   to  fail  to   charge   the  jury   as  follows: 
I  "That  if  they  found  from  the  evidence  that  the 
use  of  the  engine  was  not  worth  more  than  the 
'  payment  defendant  had  made  on  it,  and  that 
'  defendant  had  tendered  it  back  for  the  notes 
I  sued  upon,  then,  if  they  believed  from  tiie  evi- 
dence that  the  engine  was  not  reasonably  suited 
for  the  uses  intended,  they  should  find  for  de- 
.  fendant." 

!     fEd.   Note.— For  other  cases,   see  Bills   and" 
,  Notes,  Cent.  Dig.  {  1910;  Dec.  Dig.  <8=»538(3).] 

2.  Verdict — Evidence — SumciKNCT. 
The  evidence  authorized  the  verdict,  and  the 

refusal  of  a  new  trial  was  not  error. 

I     Error  from  Superior  Court,  Forsyth  Coun- 
ty; H.  G.  Hammond,  Judge. 

Action  between  C.  C.  Allen  and  another 
and  Harris  Sc  Satterfleld.  There  was  a 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

L.  B.  Wisdom,  of  Gumming,  and.Wm.  M. 
Johnson,  of  Gainesville,  for  plaintiffs  in  er- 
ror.    Geo.   F.  (lOber  and   W.  I.   Heyward, 
both  of  Atlanta,  and  C.  L.  Harris,  of  Cum- 
'  ming,  for  defendant  tn  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(148  Ga.  243) 
SOUTHERN  RY.  CO.  et  aL  r.  JACKSON. 

(No.  152.) 

(Supreme  C!ourt  of  Georgia.    Dec.  12,  1910.) 

(Svttahut  hv  the  Court.) 

1.  Dauaobs  ®=>52  —  Pebsonal  Injueies  — 
Right  to  Reoovbkt— Railboad  Accident. 
If  a  woman  exercising  ordinary  care  in 
walking  across  a  railroad  track  at  a  street 
crossing  in  a  d^,  attended  by  her  two  small 
children,  discovers  that  she  is  about  to  be  run 
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down  by  an  eni^pne  approadiuuc  the  croMii^  In 
8  grossly  nexiiKent  manner,  and  leaps  from 
the  track  and  foils  to  the  ground,  and  one  of 
her  children  is  run  down  and  mangled  by  the 
engine  in  her  presence,  and  the  woman  on  ac- 
count of  the  fall  snstains  a  shock  and  endares 
pain  and  safferiox  therefrom,  she  has  a  right  of 
action  for  the  wrong  to  herself.  The  petition 
was  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  100,  255:   Dec  Dig.  c8=352.] 

2.  Dakages  9=s51  —  Pkksonai.  Injubiks  — 
Nebvoub  Shock. 
But  if  the  woman,  having  crossed  the  rail- 
road track,  did  not  leap  and  fall  or  sustain  any 
personal  injury,  the  fact  that  she  witnessed 
the  mangling  of  the  child  and  became  fright- 
ened and  suffered  a  serere  nervous  shock  there- 
from would  not  entitle  her  to  a  recoyeiv.  Qod- 
dard  v.  Watteni,  14  Ga.  App.  722,  82  S.  E. 
304;  Sanderson  t.  Nor.  Pac.  By.  Co.,  88  Minn. 
162,  92  N.  W.  642,  60  L.  B.  A.  403,  97  Am.  St. 
Rep.  509;  Boston  y.  Freemansburg,  212  Fa. 
54&  61  Ati.  1022,  8  L.  R.  A.  (N.  S.)  49,  68; 
C.  &  O.  B.  R.  Co.  T.  Robinett,  151  Kj.  778, 
152  S.  W.  976,  45  li.  R.  A.  (N.  S.)  433.  445; 
Conlejr  t.  United  Drug  Co.,  218  Mnes.  238, 
106  N.  £.  975,  L.  R.  A.  1915D,  830,  838.  See. 
also,  Sappington  t.  A.  &  W.  P.  R.  Co.,  127 
Ga.  178.  56  S.  E.  311. 

(a)  Appl3ring  the  foregoing  principles  to  the 
nncontra&cted  eyidence,  a  verdict  for  the  plain- 
tiff was  nnauthorized. 

(b)  Certain  portions  of  the  charge  upon 
which  error  w^  assigned  were  contrary  to  the 
rulings  herein  announced;  and  the  judge  also 
erred  in  refusing  certain  requests  to  charge 
which  properly  embodied  the  principles  stated 
above. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SI  103,  255,  256:  Deo.  Dig.  «s>51.] 

Error  from  Superior  Court,  Fayette  Coun- 
ty;  W.  B.  H.  Searcy,  Jr.,  Judge. 

Action  by  Callle  Jackson  against  the  South- 
em  Railway  Company  and  otbers.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Battle  &  Hollls,  of  Columbus,  and  J.  W.  Cul- 
pepper, of  Fayettevllle,  for  plaintiffs  In  er- 
ror. J.  W.  Wise,  of  Fayettevllle,  and  E.  J. 
Reagan,  of  McDonougli,  for  defendant  in  er- 
ror. 


ATKINSON,  J.    Judgment  reversed, 
the  Justices  concur. 


All 


(146  Oa.  256) 
SEABOARD  AIR  IJNB  RT.  r.  WINHAM. 

(No.  164.) 

(Supreme  Court  of  Georgia.     Dec.  13,  1916.) 

(BpUalus  Iv  the  Court.) 

Api^bal   and   Erbob   <S=>1078(3)— Railboads 
«=»344(4)  —  Abahdonukni  of  Exception  — 

PlXADINO. 

In  an  action  for  damages  against  a  raOroad 
company  the  petition  alleged,  among  other 
things.'  the  following  in  substance:  The  de- 
fen&nt  left  a  box  car  standing  at  a  public 
cros^ng  in  a  town  in  such  position  that  one 
end  extended  to  about  midway  of  the  cross- 
ing, leaving  abont  ten  feet  of  the  crossing  un- 
obstructed; and  it  was  unusual  and  unneces- 
sary to  leave  such  cars  eo  standing  on  the 
crossing.  The  plaintiff  was  traveling,  as  a 
guest  of  another  person,  along  the  street  in  a 
buggy,  which  was  being  drawn  by  a  horse.  The 
horse  "was  a  trustworthy  and  gentle  animal. 


and  prior  to  said  date  was  not  afraid  of  a 
box  car."  On  approaching  the  crossing  the 
horse  saw  the  car  and  stopped;  the  driver 
handed  plaintiff  the  reins,  and  got  out  to  lead 
the  horse  by  the  car.  The  horse  "led  willing- 
ly and  did  not  seem  frightened  until  he  got 
on  the  track.  •  •  *  When  the  front  wheel 
of  the  buggy  struck  the  rail  of  the  railroad 
track  *  ■  •  and  made  a  little  noise  that 
caused  said  horse  to  look  up  at  the  end  of  the 
car,  •  »  •  and  •  •  •  he  became  fright- 
ened at  the  car"  and  ran  away,  throwing  the 
plaintiff   out   and   causing   her   to   be   injured. 

(a)  The  petition  was  sufficient  to  withstand 
a  general  demurrer.  Louisville  &  Nashville  R. 
Co.  v.  Barnwell,  131  Ga.  791,  63  S.  E.  501;  3 
ElUott  on  RaUroads,  t  1264;  S3  Cyc.  1153; 
Whistenant  v.  Southern  States  Portland  Ce- 
ment Co.,  2  Ghu  Add.  698.  606.  59  S.  E.  920. 
Bee,  also,  Ci^  of  Rome  v.  Suddeth,  116  Ga. 
649,  42  S.  E.  1032. 

(b)  The  exception  to  the  overruling  of  the 
special  demurrer  was  not  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  and 
will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  4258:  Dec.  Dig.  «=» 
1078(.<!);  Railroads.  Cvat.  Dig.  I  1109;  Dec. 
Dig.  <S=>344(4).] 

Fish.  O.  J.,  and  Hill.  J.,  dissenting. 

Error  from  Superior  Court,  Wheeler  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  Myrtlce  Wlnham  against  the 
Seaboard  Air  Une  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  B.  Geiger,  of  Mt.  Vernon,  for  plaintiff 
in  error.  Esdiol  Graham,  of  McRae,  and  L. 
0.  Underwood,  of  Mt  Vernon,  for  defendant 
in  error. 


ATKINSON,  J.    Judgment  affirmed. 

FISH,  C.  J.,  and  HII/Ii,  J.,  dissent 
other  Justices  concur. 


The 


(146  Ga.  2u6) 
LOUISVILLE  A  N.  R.  CO.  v.  STAFTORD. 

(No.  132.) 
(Supreme  Ourt  of  Georgia.     Nov.  18,  1916.) 

(Svllahua  hy  the  Covrt.) 

3.  Tbial  <g=>l»i{17)— Cbossinq  Accioknts— 
Instbuctionb. 
In  an  action  a^nst  a  railroad  company 
for  damages  from  injuries  to  an  automobile  and 
to  the  person  who  was  operating  it,  where  it 
appeared  that  tlie  injury  occurred  on  a  public 
crossing,  and  that  at  the  time  of  the  injury  the 
plaintiS  was  driving  his  car  in  violation  of  t3ie 
statute  in  re^rd  to  running  automobiles  over 
railroad  crossings,  and  that  the  defendant  was 
violating  the  statute  and  a  city  ordinance  in 
regard  to  running  trains  over  public  crossings 
within  the  city,  it  was  not  erroneous  to  refuse 
to  charge  the  jury,  upon  request:  "If  you  find 
from  the  evidence  in  this  case  that  the  plaintiff 
did  not  have  his  automobile  under  control,  or 
was  operating  it  at  a  rate  of  speed  greater 
than  six  miles  per  hoar,  at  the  time  he  ap- 
proached the  railroad  crossing,  then  I  diarge 
you  that  in  either  event  he  would  not  be  in  tho 
exercise  of  ordinary  care  for  his  safety,  and 
would  not  be  entitled  to  recover  in  thi.s  case,  and 
your  verdict  would   be   for  the  defendant." 


[Ed.  Note.— For  other  cases,  see  Trial,  C}ent 
Dig.  i  466;  Dec.  Dig.  «^=>194a7).] 
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2.  Rahsoads  $=s>348(1)  —  Cbossiro  Acci- 
dents. 
The  evidence  was  sufficient  to  authorize  tbe 

verdict  for  the   plaintiff. 
[Ed.   Note.— For   other   cases,   see  Railroads, 

Cent.  Dig.  ij  1138,  1140,  1141;   Dec.  Dig.  <8=» 

348(1).] 

Fish,  C.  J.,  and  Beck,  J.,  dissenting. 

Error  from  Superior  Court,  Cherokee  Coun- 
ty;  H.  L>.  Patterson,  Judge. 

Action  by  I.  S.  Stafford  against  tbe  Louis- 
ville &  NasbvlUe  Railroad  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Stafford  brought  suit  against  the  Louis- 
ville &  Nashville  Railroad  Company,  for 
damages  on  account  of  injuries  to  his  per- 
son and  to  his  automobile,  caused  by  a  colli- 
sion at  a  public  street  crossing  in  Canton, 
Ga.  The  petition  alleged  that  the  crossing 
was  at  street  grade  in  a  very  populous  sec- 
tion of  that  city,  and  was  used  constantly  by 
pedestrians  as  well  as  drivers  of  vehicles. 
On  the  morning  of  the  11th  of  May,  1914, 
as  the  plaintiff  was  just  upon  and  attempting 
to  go  over  this  crossing,  the  defendant's  pas- 
senger train,  without  warning  or  notice, 
struck  his  automobile,  causing  the  injuries. 
He  alleged  the  train  was  then  running  at 
the  rate  of  30  to  40  miles  per  hour,  in  viola- 
tion of  the  laws  of  Georgia,  and  tbe  ordi- 
nances of  the  city  of  Canton;  that  it  was 
tbe  duty  of  the  defendant  to  have  Its  train 
under  control,  and  not  to  run  at  a  greater 
rate  of  speed  than  5  miles  per  hour,  and  that 
its  servants  should  have  warned  the  plaintiff 
of  the  approach  of  the  train;  by  tolling  of 
bell  or  by  other  means,  and  that  they  were 
negligent  In  falling  to  do  either.  On  the 
trial  the  plaintiff  testified,  am<mg  other 
things,  as  follows: 

"As  I  approached  the  crossing  I  was  running 
the  machine  from  8  to  10  miles  per  hour.  I 
didn't  have  any  notice  or  warning  of  the  ap- 
proach of  any  train,  and  there  wasn't  any  ring- 
ing of  the  bell,  or  sounding  of  a  gong  given  as 
the  train  approached  the  crossing,  and  as  I  ap- 
proached it.  In  approaching  the  crossing  com- 
ing back  into  Canton,  there  are  houses  and  trees 
built  up'  there  near  the  track,  and  it  cuts  the 
view  off  from  seeing  the  train  until  you  get  in 
from  15  to  18  feet  of  the  track.  »  •  •  I 
was  in  15  to  18  feet  of  tbe  track  when  I  first 
saw  tbe  train,  and  when  I  saw  it  I  put  on  my 
brakes  and  turned  my  car  to  the  right,  to  keep 
from  going  between  the  rails.  I  tlhought  by 
turning  to  the  right,  I  would  turn  sideways  to 
the  track  while  I  was  stopping,  and  possibly 
he  would  miss  me,  in  turning  while  I  was  stop- 
ping. When  I  saw  the  train  it  was  making 
from  25  to  30  miles  per  hour,  and  he  was  giving 
no  signal  in  the  ringing  of  the  bell  after  I  came 
in  sight  of  the  train.  I  put  my  brakes  on  and 
stopped  the  car  in  an  effort  to  keep  the  train 
from  'hitting  me  and  the  automobile.  My  brakes 
and  car  were  in  good  working  order.  I  turned 
the  car  to  the  right.  I  could  not  have  gone  on 
across  and  kept  it  from  hitting  me,  because  I 
would  have  been  just  between  the  rails.  *  ♦  • 
When  I  saw  the  train,  I  was  in  15  to  18  feet 
of  the  track,  goin^  between  8  and  10  miles. 
The  train  was  making  between  25  and  30  miles. 
•  •  •  There  is  a  slight  grade  upon  the  rail- 
road  crossing — going  to   the  crossing.    •    •    • 


On  a  slightly  upgrade  snch  as  that  was  there, 
I  could  stop  the  car  on  a  rise  in  25  or  30  feet. 
No,  I  would  not  have  to  run  25  or  30  feet  at  a 
10-mile  speed  to  stop  the  car.  I  could  stop  la 
15  feet  I  don't  think  I  could  stop  it  in  10 
feet.  I  could  stop  in  5  or  6  feet,  running  5 
miles  per  hour.  Running  6  miles  per  hour  on 
the  same  grade,  I  suppose  it  would  be  about 
the  same.  •  •  •  I  was  running  about  10  or 
12  miles  that  morning.  Eight  or  10  miles  was 
what  I  was  running.  I  don't  think  I  was  run- 
ning over  10  miles  at  tbe  outside.  Ten  miles 
per  hour  is  a  slow  speed  for  a  BV>rd.  •  •  • 
When  I  got  in  a  distance  of  from  15  to  18  feet 
of  the  track,  I  saw  this  train  coming.  Tbe 
train  was  about  50  feet  away  at  that  time.  The 
engine  was  in  some  50  feet  of  me  when  I  first 
saw  it.  After  I  slammed  on  the  brakes  and 
stopped  the  car,  and  made  the  turn,  the  engine 
was  some  12  or  15  feet  to  my  position.  •  *  * 
I  heard  some  ladies  hollering  before  I  got  up 
to  where  I  saw  this  train.  I  didn't  know  that 
they  were  calling  my  attention  to  the  fact  that 
the    train    was    approaching." 

The  jury  returned  a  verdict  for  the  plain- 
tiff. The  defendant  made  a  motion  for  new 
trial,  and  excepted  to  a  judgment  overruling 
the  motion.  Other  facts  sufficiently  appear 
In  the  opinion. 

E.  W.  Coleman,  of  Canton,  and  D.  W.  Blair, 
of  Marietta,  for  plaintiff  In  error.  Howell 
Brooke,  of  Canton,  and  N.  A.  Morris  and  Geo. 
D.  Anderson,  both  of  Marietta,'  for  defendant 
in  error. 

ATKINSON.  J.  [1]  1.  Error  U  assigned 
on  a  refusal  to  charge  the  jury  thus: 

"If  you  find  from  the  evidence  in  this  case 
that  the  plaintiff  did  not  have  his  automobile 
under  control,  or  was  operating  it  at  a  rate  of 
speed  greater  than  six  miles  per  hour,  at  the 
time  he  approached  the  railroad  crossing,  then 
I  Charge  you  that  in  either  event  he  would  not 
be  in  the  exercise  of  ordinary  care  for  his  safe- 
ty, and  would  not  be  entitled  to  recover  in  this 
case,  and  your  verdict  would  be  for  the  de- 
fendant" 

A  person  cannot  recover  damages  from  u 
railroad  company  for  Injury  done  to  himself 
or  his  property:  (a)  When  the  Injury  is 
done  by  his  consent  or  Is  caused  by  his  own 
negligence  (Civil  Code,  {  2781);  (b)  where 
after  the  negligence  of  the  railroad  company 
commenced  and  was  apparent,  or  the  circum- 
stances were  sudi  that  an  ordinarily  pru- 
dent person  would  have  reason  to  apprehend 
its  existence,  the  plaintiff  by  the  exercise 
of  ordinary  care  could  have  avoided  the 
consequences  to  himself  of  the  defendant's 
negligence  (CivU  Code,  §  4426;  W.  &  A.  R. 
Co.  V.  Ferguson,  113  Ga.  708,  39  S.  E.  306, 
54  L.  R.  A.  802;  Williams  v.  Southern  Ry. 
Co.,  126  Ga.  710,  55  S.  E.  948).  Except  as 
just  Indicated,  the  plaintiff  can  recover  for 
Injury  done  by  the  negligence  of  the  rcdlroad 
company,  notwithstanding  his  own  negli- 
gence. In  some  degree  less  than  that  of  the 
defendant,  may  have  contributed  to  cause 
the  injury ;  In  which  case  the  plaintiff's  neg- 
ligence goes  merely  in  reduction  of  damages. 
Civil  Code,  S§  2781,  4426;  Amerlcus,  etc.,  R. 
Co.  V.  Luckle,  87  Ga.  6,  18  S.  E.  105.  The 
request  to  charge   does  not  properly   apply. 
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these  principles  to  the  &cts  of  the  case.  The 
railroad  company  might  he  negligent  per  se 
In  Tiolatlng  the  city  ordinance  and  the  stat- 
ute in  regard  to  running  trains  over  public 
crossings,  and  the  plaintiff  might  be  negligent 
per  se  in  violating  the  statute  in  regard  to 
running  automobiles  while  approaching  and 
crossing  railroad  tracks;  bat  it  would  not 
necessarily  follow  that  the  negligence  of  the 
plaintiff  would  be  the  proximate  cause  of  the 
injury,  or  that  it  would  be  as  great  as  that 
of  the  defendant,  or  that  the  plaintiff  by  the 
exercise  of  ordinary  care  could  have  avoided 
the  consequence  of  the  defendant's  negligence 
after  it  commenced  or  became  apparent,  or 
the  circumstances  would  have  afforded  rea- 
son to  ai>prehend  its  existence.  The  ques- 
tion of  negligence  and  the  degree  of  negli- 
gence of  the  respective  parties  would  be  for 
the  Jury  under  the  particular  facts.  The 
railroad  company  could  be  guilty  of  negli- 
gence per  se,  under  the  city  ordinance,  in 
failing  to  toll  the  bell  and  In  running  its 
train  over  the  crossing  at  a  speed  slightly 
over  5  miles  per  hour;  but  the  Jury  could 
say  that  it  would  be  guilty  of  a  greater 
degree  of  negligence  by  falling  to  toll  the 
bell,  and  in  running  the  train  over  the  cross- 
ing at  25  or  80  miles  per  hour.  And  the 
plaintiff  would  be  guilty  of  negligence  per  se 
In  approaching  the  crossing  at  a  greater  rate 
of  speed  than  the  statute  prescribed,  but 
the  degree  of  his  negligence  would  in  all  cas- 
es depend  on  the  circumstances.  If  there 
was  no  train  in  the  vicinity,  no  danger  from 
disobeying  the  statute  would  exist  If  not 
otherwise  negligent,  his  negllgenct  would 
consist  in  disobeying  the  statute.  As  the  cir- 
cumstances might  enhance  the  danger  his 
negligence  would  Increase;  but  whether  it 
should  bar  a  recovery  under  the  circumstanc- 
es must  be  left  to  the  Jury.  So  also  the  time 
when  the  negligence  of  the  defendant  came 
Into  existence  and  was  apparent  or  should 
have  been  apprehended,  and  whether  after  it 
became  so  the  plaintiff  by  the  exercise  of 
ordinary  care  could  have  avoided  the  conse- 
quences thereof  to  himself,  were  questions 
for  the  Jury.  The  evidence  reported  in  the 
statement  of  facts,  concerning  the  circum- 
stances In  which  the  Injury  was  committed, 
was  not  sufficient,  under  the  application  of 
the  foregoing  principles,  to  trfke  the  case 
from  the  Jury.  As  the  requested  charge,  if 
given,  would  have  Invaded  the  province  of 
the  Jury,  it  was  properly  refused. 

[2]  2.  The  evidence  was  sufBcient  to  sup- 
port the  verdict 

Judgment  afiSrmed.  All  the  Justices  con- 
car,  except  FISH,  C.  J.,  and  BECK,  J.,  dis- 
senting. 

BECK,  J.  (dissenting).  The  plaintiff  was 
violating  a  criminal  statute  at  the  time  of 
the  injury  received  by  him,  and  his  violation 
of  the  statute  was  the  etBdent  cause  of  the 
Injury.     The   great   weight  of  authority    Is 


against  his  right  to  recover  under  this  state 
of  facts,  although  the  defendant  may  have 
been  guilty  of  violating  the  statute  in  ref- 
erence to  crossings. 

FISH,  0.  J.,  concurs  In  the  dissent 

(146  Oa.  257) 
ROBINSON  V.  BROWN,  Governor.  (No.  166.) 
(Supreme  Court  ot  Georgia.     Dec.  IS,  1916.) 

(Byttabu*  by  the  Oowt.) 

1.  Bail  <g=>77(2)— Fokfeitube— Tnre. 

Where  a  criminal  recognizance  was  forfeit- 
ed at  one  term,  and  a  scire  facias  was  issued 
and  made  returnable  to  a  later  term  and  was 
duly  served  before  that  term,  and  when  at  the 
term  to  which  it  was  returnable  the  case  against 
the  principal  was  called,  and  upon  bia  failure 
to  appear  forfeiture  absolute  was  taken,  such 
forfeiture  was  not  premature. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent. 
Dig.   $§   341-349,   403;     Dec    Dig.    <S=>77(2).J 

2.  Baii,    «=77(1)— Forfeitubb— What    Law 

GOVEBNS. 

The  fact  that  the  case  was  not  entered  upon 
any  calendar  and  that  upon  the  appearance  day 
of  the  term  (which  in  the  civil  division  of  the 
court  was  subsequent  to  the  day  upon  which  the 
forfeiture  was  had)  the  case  was  not  marked 
in  default  does  not  affect  the  ruling  just  stated. 
Procedure  in  the  matter  of  forfeiting  criminal 
recognizances  is  controlled  by  the  law  contain- 
ed in  secHons  960,  961,  and  962  of  Penal  Code 
1910 ;  and  the  law  which  controls  procedure  in 
other  civil  suits,  contained  in  sections  S663, 
6654^  and  5656  of  the  Civil  Code  1910,  is  not 
applicable  to  the  forfeiture  of  a  criminal  bond. 
[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Diig.  ii  335-340,  379;    Dec.  Dig.  <8=>77(1).] 

EJrror  from  Superior  Court,  Fulton  Coimty ; 
Hill,  Judge. 

Scire  facias  by  J.  M.  Brown,  Governor, 
against  J.  M.  Robinson.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

C.  6.  Battle,  Morris  Macks,  and  S.  A.  Mas- 
sell,  all  of  Atlanta,  for  plaintiff  in  error. 
Hugh  M.  Dorsey,  Sol.  Gen.,  B.  A.  Stephens, 
and  J.  Walter  Le  Craw,  all  of  Atlanta,  for 
defendant  in  error. 

BEX:k,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(1«  Oa.  260) 
KENDALL  et  aL  v.  PARKER  et  aL  (No.  168.) 
(Supreme  Court  of  Georgia.     Dec.  13,  1916.) 

(Syllabut  Iv  the  Court.) 

1.  ExEMPTioMS  «=»123  —  ScHEDULB— Valid- 
ity. 
A  debtor  seeking  to  take  the  benefit  of  the 
exemption  commonly  called  the  statutory  or 
short  homestead,  "shall  make  out  a  schedule  of 
the  property  claimed  to  be  exempt,  and  return 
the  same  to  the  ordinary  of  the  county."  Civ. 
Code  1910,  g§  3416,  3417.  A  schedule  of  prop- 
erty so  returned  to  the  ordinary  must  be  of 
particular  property  falling  within  the  classes 
specified  in  the  statute.  A  schedule  which  pur- 
ports to  be  an  exemption,  wherein  no  effort  is 
made  to  specify  any  particular  property  as  ex- 
empt, but  setting  forth  an  exact  copy  of  the  en- 
tire statute  contained  in  Civ.  Code  1910,  S  3416, 
embracing  all  of  the  various  classes  of  property 
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which  may  be  iaclnded  in  a  adtedvle  aa  exempt 
from  levy  and  sale,  is  void. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  DiK.  {  147;   Dec  Dig.  «=s>123.1 

2.  EXBIIFTIONB    «S>123— SCHEDUIX  — EFFBOT 

or  Void  Schedule. 
Sach  void  schedule  may  be  disregarded  by 
an  officer,  and  the  property  therein  set  forth 
be  levied  on.  Piedmont  Nat  13.  &  L.  Ass'n  v. 
Bryant,  115  Ga.  417,  41  S.  E.  661;  Marcrum 
V.  Washington,  109  Ga.  296,  34  S.  E.  585. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  S  147;   Dec  Dig.  «8=>123.] 

3.  Srbbiffb  and  Constables  ®=9l68(l)  — 
WKONornii  Levy  —  Action  fob  Damages  — 
Pleading — Schedule  of  Exemptions. 

Under  the  foregoing  rulings,  the  court  did 
not  err  in  sustaining  a  general  demurrer  to  a 
petition  seeking  to  recover  damages  against  a 
levying  ofBcer  and  the  sureties  on  his  bond,  for 
levying  on  and  selling  personalty  of  the  char- 
acter which  could  be  claimed  under  a  proper 
schedule  as  exempt  under  section  3416  of  the 
Civil  Code  of  191(). 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  SS  398.  399;  Dec.  Dig. 
«S=>168(1).] 

4.  Ambndment  to  Petition.  . 

If  the  amendment  to  the  petition,  alleging 
that  the  schedule  had  been  signed  by  the 
head  of  the  family,  and  setting  forth  a  certified 
copy  of  the  schedule  as  it  appeared  of  record 
in  the  ordinary's  office,  had  been  allowed,  the 
petition  would  not  then  have  set  forth  a  cause 
of  action. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  D.  Bell,  Judge. 

Action  by  Y.  H.  Kendall  and  others  against 
L.  F.  Parker  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

Mahaffey  &  Mahaffey,  of  Jefferson,  and 
Alex  W.  Stephens,  of  Atlanta,  for  plaintiffs  in 
error.  Gober  &  Jackson  and  W.  I.  Heyward, 
all  of  Atlanta,  for  defendants  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(146  Oa.  245) 

BATTLE  T.  HOLMES.     (No.  164.) 
(Supreme  Court  ol  Georgia.     Dec  12,  1916.) 

(Syllabut  by  the  Court.) 

1.  New  Tbial  €=918—Gboundb— Refusal  to 
Stbikb  Anbweb. 

A  refusal  to  strike  the  answer  of  the  de- 
fendant is  no  proper  ground  of  a  motion  for  a 
new  trial.  Hawkins  v.  Studdard.  132  Ga.  265. 
63  S.  E.  852,  131  Am.  St  Rep.  190;  Eldorado 
Jewelry  Co.  v.  Hitchcock,  136  6a.  22.  70  S. 
E.  6;  Crawford  t.  Wilson,  142  Ga.  734,  83  S.  B. 
667. 

[EM.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  U  24-29;   Dec  Dig.  «=>18.] 

2.  Tbial  €=985  —  Reception  or  Evidence  — 
Objbction. 

"An  assignment  of  error  upon  the  admission 
of  a  given  portion  of  the  testimony  of  a  wit- 
ness is  not  well  taken  when  it  appears  that  the 
excerpt  was  objected  to  in  its  entirety  and 
some  material  portion  of  it  was  admissible." 
Higgs  V.  State,  145  Ga.  415. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  222.  223-225;  Dec  Dig.  <@=»85.] 


3.  Sales  «=992— Bbidbn  of  PBOPxmr— Exe- 
cuted AOBEEMENT — ESTOPPEI.. 

Where  after  the  sale  of  personal  property 
the  vendor  agrees  to  take  it  back,  and  in  pur- 
suance of  such  agreement  receives  the  property 
from  the  vendee,  the  agreement  having  been 
executed,  the  vendor  cannot  thereafter  claim 
that  it  was  invalid  for  the  want  of  considera- 
tion. There  was  no  error  in  refuiAag  the  re- 
quest to  charge  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  257,  259;   Dec  Dig.  «=s>92.] 

4.  Vebdiot  Approved. 

Though  conflicting,  the  evidence  was  suffi- 
cient to  support  the  verdict  for  the  defendant 

Error  from  Superior  Court,  Colqnitt  Ckran- 
ty;   W.  E.  TluHnas,  Judge. 

Action  by  J.  J.  Battle  ag^dnst  James 
Holmes.  Judgment  for  defendant,  and  plain- 
tiff iMings  error.    Affirmed. 

T.  H.  Parker,  of  Moultrie,  for  plaintiff  in 
error.  W.  A.  Covington  and  Jaa.  Humphreys, 
both  of  Moultrie,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


a«  Oa.  IBT) 
BOWEN  ▼.   SMITH-HALL  OEOCERY  CO. 
(No.  106.) 

(Supreme  Court  of  Georgia.    Nov.  17, 1916.) 

(Byllabiu  by  tht  Court.) 

1.  Appeal  and  Ebror  ®=>231  (3)— Review— 
Sufficiency  of  Objections  Below. 

An  objection  to  evidence  as  incompetent  is 
not  sufficiently  specific  to  avail  in  the  reviewing 
court  To  make  such  an  objection  available 
here,  the  grounds  upon  which  counsel  in  the 
court  below  claimed  that  the  evidence  was  in- 
competent should  have  been  stated. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  «=»231(3):  Trial,  Cent  Dig. 
88  194,  195.} 

2.  Municipal  Cobfobatxons  «s3822(4)— Ao> 

TioNs— Cabs. 
The  court  erred  in  charging  the  jury,  in 
substance,  that  if  the  defendants  did  not  use  or- 
din.iry  care  and  the  plaintiff  did  not,  then  the 
plaintiff  could  not  recover.  This  charge  should 
have  been  qualified  by  limidag  the  effect  of 
the  plaintiff's  failure  to  use  ordinary  care  to 
some  particular  fact  causing  or  contributing  to 
the  happening  which  resulted  In  the  plainufTs 
injuries. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1761;  Dec  Dig.  €=» 
822(4).] 

3.  MlUNICIPAL    CoBPOBAIIONB    «=>808(7)— IN- 
JURIES—VIOLATION  OF  Ordinance. 

The  ordinance  set  oat  in  the  petition  ap- 
pears to  have  been  a  sanitary  measure;  and,  so 
considered,  its  violation  would  not  be  negligence 
per  se  as  to  persons  driving  along  the  highway, 
though  such  violatioq  might  be  negligence  as  a 
matter  of  fact  relatively  to  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Mnnieipal 
Corporations,  Cent  Dig.  {  1091;  Dec.  Dig.  ®=> 
808(7).] 

4.  New    Tbial    «sal28(l)  —  Motion    Foe  — 
Grounds. 

Grounds  of  a  motion  for  a  new  trial  should 
be  complete  in  themselves ;  and  when  a  particu- 
lar ground  is  under  consideration,  reference  to 
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other  grounds  ahonld  not  be  required  in  order 
to  understand  the  oasicrnmejits  of  error. 

[Ed.  Note.— For  other  cases,  see  New  Trikd, 
Cent,  Dig.  {  257;  Dec  Dig.  «=»128(1).] 

6.  Tbial    «=>193(1)— Pbovircx    or    Cotst— 

Opinion. 
An  expression  or  intimation  of  opinion  by 
the  trial  judge  upon  the  facts  of  the  case  is 
error. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  436;  Dec  Dig.  (S=>198a).] 

Error  from  Superior  Oourt,  WUtfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  Orady  Bowen  agaJlnst  the  Smith- 
Hall  Grocery  Company.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Eeversed. 

Rosser  &  Shaw,  of  La  Fayette,  M.  C.  Xar- 
Ter,  of  Dalton,  and  W.  M.  Henry,  of  Rome, 
for  plaintiff  in  error.  Maddoz,  McCamy  & 
Shumate,  of  Dalton,  for  defendants  in  error. 

BECK,  J.  Grady  Bowen  brought  suit  for 
damages  against  the  Smith-Hall  Grocery 
Company,  a  partnership  doing  business  in  the 
city  of  Dalton.  The  petition  as  amended  con- 
tained, among  other  allegations,  the  follow- 
ing: The  defendants'  storehouse  and  place 
of  business  fronts  on  Hamilton  street,  the 
principal  business  street  of  the  city,  upon 
which  at  aU'times  of  the  day  there  is  a  large 
amount  of  travel  by  pedestrians  and  vehicles. 
At  the  time  of  the  injury  complained  of  there 
was  in  force  in  the  city  the  following  ordi- 
nance: 

"The  proprietor  of  each  business  house  must 
keep  a  covered  garbage  can  outside  of  his  place 
of  business,  in  which  must  be  placed  all  refuse, 
garbage,  and  trash  from  said  place  of  business, 
to  be  called  for  by  the  proper  city  offlce^fs." 

On  the  day  of  the  Injuiy  the  defendants, 
through  their  employes,  placed  upon  and  near 
the  street  and  sidewalk  in  front  of  their  place 
of  bosiness  a  large  amount  of  trash  and  loose 
sheets  of  paper,  without  putting  it  in  a  re- 
ceptacle or  confining  it  in  any  way.  The 
sheets  of  paper  were  light  and  were  natural- 
ly liable  to  be  blown  about  the  street  by 
even  a  slight  breeze,  and  naturally  tended  to 
excite  and  frighten  even  quiet  and  steady 
horses.  The  plaintiff,  who  was  a  capable 
driver,  was  driving  two  reasonably  well  bro- 
ken, steady,  and  roadworthy  horses  along 
the  streets.  The  wind  blew  some  of  the  pa- 
per on  the  horses  and  against  their  legs, 
which  frightened  them  and  caused  them  to 
run  away,  overturning  the  vehicle,  breaking 
the  tongue  out  of  it,  and  causing  the  plaintiff 
to  be  violently  thrown  to  the  ground,  to  his 
serious  personal  injury.  He  alleged  that  the 
violation  of  the  dty  ordinance  was  negli- 
gence per  se  on  the  part  of  the  defendants; 
but,  without  regard  to  the  ordinance,  that 
tbey  were  n^ligent  in  placing  the  trash  and 
paper  where  it  was  deposited. 

The  defendants  demurred  to  the  petition, 
upon  several  grounds.  The  questions  made 
by  the  demurrer  were  ruled  adversely  to  the 


plaintiff  upon  a  former  trial  In  the  court  be- 
low, and  upon  writ  of  error  the  Judgment  of 
the  lower  court  was  reversed.  Bowen  v. 
Smith-Hall  Grocery  Co.,  141  Ga.  721,  82  S.  E. 
23,  li.  R.  A.  1915D,  617.  On  a  subsequent 
trial  the  verdict  was  against  the  plaintiff; 
and  his  motion  for  a  new  trial  was  overruled. 

[1]  1.  An  objection  to  evidence  as  in- 
competent is  not  sxiffldently  spedflc  to  avail 
In  the  reviewing  court  To  make  such  an  ob- 
jection available  here,  the  grounds  upon 
which  counsel  in  the  court  below  claimed  that 
the  evidence  was  Incompetent  should  have 
been  stated.  And  so,  where  evidence  was 
objected  to  as  Irrelevant  and  incompetent, 
and  the  court  admitted  the  evidence,  this  rul- 
ing win  not  be  reversed  if  the  evidence  was 
not  irrelevant ;  and  this  court  will  noi  go  fur- 
ther and  consider  the  question  as  to  whether 
or  not  the  evidence  was  Incompetent  for  any 
other  reason  than  that  of  the  alleged  ir- ' 
relevancy. 

Several  other  grounds  of  the  motion  for  a 
new  trial  complained  of  the  admission  of 
evidence.  In  some  of  them  the  movant  failed 
to  state  the  grounds  of  objection  made  at  the 
time  the  evidence  was  offered;  in  others  the 
objections  were  stated  In  such  a  confused 
manner  that  it  is  impossible  to  ascertain 
definitely  what  spedflc  objections  were  rais- 
ed to  the  testimony  complained  of;  and  conse- 
quently no  ruling  is  made  In  reference  to  the 
evidence  contained  in  the  grounds  which  are 
defective  in  the  respects  just  Indicated. 

[2]  2.  Complaint  is  made  of  the  following 
charge  of  the  court; 

"Now,  if  the  defendants  In  this  case  used  or- 
dinary care,  then  the  plaintiff  cannot  recover; 
if  they  did  not  use  osdinary  care,  and  the  plain- 
tiS  did  not  then  he  cannot  recover ;  but  if  they 
did  not  use  ordinary  care,  and  the  plaintiff  did 
use  ordinary  care,  and  could  not  by  the  exerdse 
of  ordinary  care  have  prevented  the  injury  to 
himself,  he  can  recover." 

The  court  stated  the  law  too  strongly  In 
favor  it  the  defendants  In  charging  the  Jury 
that: 

"Tf  they  did  not  use  ordinary  care,  and  the 
plaintiff  did  not  then  he  cannot  recover." 

This  charge  was  liable  to  be  understood  by 
the  jury  as  Instructing  them  that  If  the 
plaintiff  was  negligent  in  any  respect  he 
could  not  recover.  There  was  some  evidence 
that  the  pole  of  the  buggy  to  which  the  hors- 
es were  harnessed  was  defective,  and  that  the 
plaintifl  knew  this;  and  the  defendants  In- 
troduced evidence  to  show  that  the  injuries 
were  caused  by  the  plaintiffs  having  this 
defective  pole,  and  that  if  he  had  bought 
and  substituted  a  sound  pole  for  the  old  and 
defective  one,  the  occurrence  upon  which  the 
suit  is  based  would  not  have  taken  place. 
That  was  a  question  for  the  Jury.  The  Jury 
might  have  thought  that  the  plaintiff  was 
negligent  and  did  not  exercise  ordinary  care 
in  the  matter  of  replacing  the  old  pole  with 
a  new  one,  but  In  view  of  all  the  evidence 
they  might  have  thought  that  the  failure  to 
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substltnte  a  new  pole  was  not  the  cause  of 
the  overturning  of  the  buggy  and  of  the  con- 
sequent Injuries  to  the  plaintiff,  and  that  It 
did  not  even  contribute  to  this  happening; 
and  yet,  under  the  charge  last  quoted,  they 
were  Instructed  in  general  terms  that  If  the 
plalntUT  did  not  use  ordinary  care  he  could 
not  recover,  although  the  defendants  may 
have  been  negligent  in  the  respects  alleged 
In  the  petition.  The  charge  as  to  the  effect 
of  the  lack  of  ordinary  care  upon  the  part 
of  the  plaintiff  should  have  been  qualified  by 
stating  that  if  the  plaintiff  did  not  use  ordi- 
nary care  and  this  failure  to  use  ordinary 
care  was  the  cause  of  the  injuries,  then  he 
could  not  recover.  The  effect  of  the  failure 
on  the  part  of  the  plaintiff  to  use  ordinary 
care  should  have  been  confined  to  those 
things  which  caused  or  contributed  to  the 
.  happening  which  resulted  in  the  injury. 

[3]  3.  The  ordinance  set  out  in  the  petition 
appears  to  have  been  a  sanitary  measure; 
and  so  considered.  Its  violation  would  not  be 
negligence  per  se  as  to  persons  driving  along 
the  highway,  though  such  violation  might  be 
nRgligence  as  a  matter  of  fact  relatively  to 
the  plaintiff.  Bowen  v.  Smith-Hall  Grocery 
Co.,  supra. 

[4]  4.  The  exceptions  to  the  charge  com- 
plained of  in  the  fifth  ground  of  the  amend- 
ed motion  for  a  new  trial  were  numerous 
and  elaborate,  and  some  of  them  vague  and 
Indefinite.  We  have  sustained  one  of  the  ex- 
ceptions, and  held  tliat  giving  the  charge 
quoted  was  error.  In  several  of  the  grounds 
of  the  motion  assigning  error  upon  excerpts 
from  the  charge,  in  addition  to  the  grounds 
of  error  specifically,  stated,  error  Is  assigned 
in  the  following  language:  "This  charge 
was  error  for  the  reasons  stated  in  ground 
5."  While  the  specific  complaint  against  the 
charge  in  each  of  these  several  grounds  was 
considered,  we  will  not  return  to  ground  S 
of  the  motion  to  ascertain  what  were  the  ex- 
ceptions to  the  charge  set  forth  there.  Each 
ground  of  the  motion  should  be  complete  in 
itself,  and  we  should  not  be  referred  to  other 
grounds  to  see  what  questions  were  there 
raised.  And  this  criticism  upon  the  manner 
of  making  exceptions  is  especially  pertinent 
here,  as  it  appears  that  some  of  the  excep- 
tions to  the  charge  set  forth  in  ground  5  of 
the  motion  could  have  no  possible  relevancy 
to  those  other  grounds  wherein  we  are  re- 
ferred to  a  consideration  of  the  excepticms 
in  the  fifth  ground. 

[5]  5.  The  following  charge  of  the  court  is 
also  excepted  to: 

"I  charge  yon  further  that  these  defendants 
being  merchants,  as  the  proof  shows  uncon- 
tradicted, they  bad  the  right  to  use  and  did  use 
paper  in  the  transaction  of  their  business,  as  all 
other  merchants  use  of  a  like  kind." 

The  last  clause  of  this  Instruction  seems 
to  be  an  expression  of  opinion  upon  the  facts 
of  the  case,  and  as  such  was  error. 

While  certain  other  portions  of  the  charge 


were  not  entirely  accurate,  they  were  not, 
for  any  reasons  stated  in  the  assignments  of 
error,  cause  for  the  grant  of  a  new  trial. 

JuSgment  reversed.  All  the  Justices  ocm- 
cor. 

(1«  Ga.  262) 
AIKEN  ▼.  DAVIDSON.     (No.  162.) 
(Supreme  Gonrt  of  Georgia.    Dec.  13,  1916.) 

(SvUabm  hy  the  Court.) 

1.  Executors  and  Adiunistkatobs  €=al82, 
188,  193— AixowANCK  to  Widow— Pbioritt 
— Detekminatiow  of  Claim— Etfeot  of  Sbp- 

ASATION. 

"Upon  the  death  of  any  person  testate  or  in- 
testate, leaving  an  estate  solvent  or  insolvent, 
and  leaving  a  widow,  or  a  widow  and  minor 
child  or  children,  or  minor  child  or  children 
only,  it  shall  be  the  duty  of  the  ordinary,  on  the 
application  of  the  widow,  or  the  guardian  of  the 
child  or  children,  or  any  other  person  in  their 
behalf,  on  notice  to  the  representative  of  the  es- 
tate- (if  there  is  one,  and  if  none,  without  no- 
tice), to  appoint  five  discreet  appraisers;  and 
it  shall  be  the  duty  of  such  appraisers,  or  a 
majority  of  them,  to  set  apart  and  assign  to  such 
widow  and  children,  or  children  only,  either  in 
property  or  money,  a  suSiciency  from  the  estate 
for  their  support  and  maintenance  for  the  space 
of  twelve  months  from  the  date  of  administra- 
tion, in  case  there  be  administration  on  the  es- 
tate, to  be  estimated  according  to  the  circum- 
stances and  standing  of  the  family  previously  to 
the  death  of  the  testator  or  intestate,  and  keep- 
ing -in  view  also  the  solvency  of  the  estate."- 
Civ.  Code  1910,  S  4041. 

(a)  The  year's  support  when  allowed  is  to  be 
preferred  before  all  other  debts  against  the  es- 
tate, including  burial  expenses  and  expenses  of 
the  last  Ulness.    Civ.  Code  1910,  S|  4000,  4041. 

(b)  Where  appraisers  have  made  their  return 
setting  apart  specified  property  for  the  widow, 
and  a  caveat  is  filed  by  a  creditor,  the  solvency 
or  insolvency  of  the  estate  may  properly  be 
taken  into  consideration.  Mulherin  v.  Kennedy, 
120  Ga.  1080  (1),  48  S.  E.  437. 

(c)  The  fact  that  at  the  time  of  the  death  of 
the  decedent  his  wife  had  for  a  number  of  years 
been  living  in  a  state  of  separation  from  him 
would  not  bar  her  as  a  widow  from  claiming  the 
benefit  of  the  statute  allowing  a  year's  support. 
Smith  V.  Smit4,  112  Ga.  351  (2),  37  S.  E.  407. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  651,  686-693, 
698-700,  708-712;  Dec.  Dig.  <8=>182,  188,  193.] 

2.  Application  fob  Year's  Support  —  Mo- 
tion to  Stbikb  Grounds  of  Caveat  De- 
nied. 

Applying  the  rulings  announced  in  the  pre- 
ceding notes,  there  was  no  error  in  refusing  to 
sustain  the  motion  to  strike  certain  grounds 
of  a  caveat  to  the  return  of  the  appraisers. 

3.  New  Trial  Not  Required. 

Some  of  the  grounds  of  the  motion  for  a  new 
trial  were  not  approved  by  the  trial  judge;  oth- 
ers were  too  indefinite  to  present  any  question 
for  decision.  None  of  the  remaining  grounds 
show  error  requiring  the  grant  of  a  new  trial. 

4.  sufficienct  of  evidence  —  refusal  of 
New  Trial  Not  Erroneous. 

The  verdict  finding  for  the  applicant  a  sum 
less  than  that  set  apart  by  the  appraisers  was 
authorized  by  the  evidence.  The  refusal  to 
grant  a  new  trial  was  not  erroneoos. 

Error  from  Superior  (3ourt,  Jasper  Coun- 
ty; J.  B.  Park,  Judge. 
Application  by  Virginia  Aiken  for  allow- 
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ance  for  support  from  decedent's  estate,  aud 
B.  N.  Davidson  flies  a  careat  to  tbe  return 
of  the  appraisers.  From  the  judgment,  the 
applicant   brings   error.     Affirmed. 

W.  S.  Florence,  of  Monticello,  and  E.  H. 
George,  of  Madison,  for  plaintiff  in  error.  A. 
S.  Thurman  and  Greene  F.  Johnson,  both  of 
UonticeUo,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(146  Ga.  2U) 
HICHTER  T.  CHATHAM  COUNTY  et  aL 

(No.  137.) 
(Supreme  Court  of  Georgia.    Not.  18,  1916.) 

(Syllabus  hy  the  Court.) 

1.  <3ouNTiE8  «=»177  — County  Bonds  — Issu- 

ANCK. 

A  county  may  issue  bonds  to  be  paid  for 
with  funds  derived  from  public  taxation,  and 
procure  a  judgment  of  the  court  confirming  and 
validating  the  same  only  when  the  Constitution 
and  laws  of  the  state  have  been  fully  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  268;  Dec  Dig.  «=»177.] 

2.  CONSTITDTIONAI.    I/AW    «=»63(3)— COUNTIBS 

€=>178  —  Demioation  OF  Jjkgislativb  Au- 

THOHiTY — Statute. 
He  act  of  the  Legislatnre  approved  August 
11,  1915  (Laws  1915,  p.  54),  authorizing  the 
county  officers  of  Chatham  county  to  establish 
a  system  of  registration  for  that  county,  which 
system  alone  was  considered  by  the  court  in  ar- 
riving at  tbe  number  of  qualified  voters,  is  un- 
constitutional because  it  is  a  delegation  of  legis- 
lative authority. 

[Ed.  Note.— For  other  cases,  see  Onstitutional 
Law,  Cent.  Dig.  §{  110-112,  114;  Dec.  Dig.  «=» 
«3(3);  Counties,  Cent.  Dig.  S§  269-273;  Dec. 
Dig.  «=>17a] 

3.  CoTTNTiKs  «=»183(4)— Bonds— VALinrrr. 

Where  there  is  no  legal  evidence  from  which 
s  court  can  determine  whether  two-thirds  of  the 
qualified  voters  have  given  their  assent  to  the 
incurring  of  a  debt,  for  which  it  is  proposed  to 
issue  bonds,  a  judgment  confirming  and  validat- 
ing such  proposed  bonds  is  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {  281;  Dec.  Dig.  <S=s>183(4).] 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Petition  by  the  State  by  Walter  C.  Hart- 
ridge,  Solicitor  General,  to  validate  bonds  of 
the  County  of  Chatham,  and  George  H.  Rlch- 
ter  Intervened  and  demurred  to  the  petition. 
The  demurrer  was  overruled,  the  bond  issue 
validated,  and  Intervener  brings  error.  Re- 
versed. 

On  October  2,  1916,  a  petition  waa  filed  In 
tbe  superior  court  by  tbe  solicitor  general, 
representing  the  state  under  the  act  of  1897 
(Acte  1897,  p.  82),  for  the  purpose  of  validat- 
iQg  certain  bonds  of  the  county  of  Chatham, 
voted  upon  in  an  election  held  on  September 
21, 1915.  On  October  6, 1915,  George  H.  Rlch- 
ter,  a  citizen  of  Chatham  county,  became  a 
party  to  the  proceeding,  and  demurred  to  the 


petition.  On  October  15, 1915,  Chatham  coun-> 
ty  filed  its  answer  to  the  petitiMi.  Subject 
to  the  demurrer,  Rlchter  filed  bis  answer  to 
tbe  answer  of  Chatham  county,  denying  the 
allegations  therein  contained,  and  objecting 
specifically  to  tbe  validation  of  $4(X),000  of 
bonds  for  school  purposes.  He  also  filed  an 
amendment  to  his  answer  in  which  he  spe- 
cifically objected  to  the  validation  of  $50,- 
000  of  bonds  for  a  reformatory  building.  On 
October  25,  1916,  Rlchter  also  demurred  to 
the  first  paragraph  of  tbe  sixteenth  para- 
graph of  the  answer  of  C3iatham  count?. 
Upon  the  hearing  on  October  29, 1916,  Rlchter 
further  demurred  to  paragraphs  2,  3,  and  4 
of  tbe  petition  of  tbe  state.  The  presiding 
judge  overruled  both  of  the  demurrers  of 
Rlchter,  wbereupon  be  filed  his  answer  deny- 
ing paragraplis  2,  3,  and  4  of  the  petition  of 
the  state.  Tbe  court  also  overruled  the  de- 
murrer of  Rlchter  to  the  first  paragraph  of 
the  sixteenth  paragraph  of  tbe  answer  of 
Chatham  county.  Chatham  county,  over  ob- 
jection, amended  its  answer.  On  January  16, 
1916,  an  order  was  entered  validating  the  en- 
tire issue  of  bonds.  To  this  order  Rlchter 
excepted. 

Geo.  H.  Rlchter,  of  Savannah,  in  pro.  per. 
Walter  C.  Hartridge,  Sol.  Gen.,  Wm.  B. 
Stephens  and  <3eo.  T.  Caim,  all  of  Savannah, 
for  defendants  in  error. 

GII^ERT,  J.  (after  stating  the  facts  aa 
above). 

[1]  1.  A  county  may  issue  bonds  to  be  paid 
for  with  funds  derived  from  public  taxation, 
and  procure  a  judgment  of  the  court  confirm- 
ing and  validating  the  same  only  when  the 
Constitution  and  laws  of  the  state  have  been 
fully  complied  with.  One  requirement, 
among  others,  is  that  bonds  of  this  character 
may  only  issue  when  two-thirds  of  the  guaU- 
'fied  voters  have  given  their  assent  to  incur- 
ring tbe  debt  Park's  Code,  }  6663.  This  as- 
sent must  be  expressed  in  an  election  held 
for  that  purpose  under  the  rules  provided  by 
tbe  General  Assembly.    Park's  Code,  i  441. 

"In  determining  the  question  whether  or  not 
two-thirds  of  the  qualified  voters  •  •  •  voted 
in  favor  of  the  issuance  of  said  bonds,  the  tally 
sheets  of  the  last  general  election  held  in  said 
county  •  •  •  shall  be  taken  as  a  correct 
enumeration  of  the  qualified  voters  thereof." 
Civil  Code  1910,  {  443. 

[2]  Where  legislative  provision  has  been 
made  as  to  the  registration  of  voters  in  such 
a  bond  election,  and  where  such  provision  is 
applicable  in  a  particular  county,  such  regis- 
tration will  be  considered  rather  than  the 
general  rule  provided  by  Civ.  Code  1910,  t 
44S.  Gracen  v.  Savannah,  142  Ga.  143,  82 
S.  E.  463.  It  is  insisted  by  tbe  defendant  in 
error  that  such  provision  has  been  made,  and 
that  the  same  Is  applicable  in  the  county  ot 
Chatham.  Acts  1915,  p.  54.  The  first  sec- 
tion of  this  act  provides: 

"That  the  countv  officers  having  charge  of  the 
levying  of  taxes  for  any  county  having  a  city 
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therein  which  now  hu  or  which  may  hereafter 
have  a  population  of  not  less  than  60,000,  nor 
more  than  180,000,  may  establish  a  system  of 
registration  whereby  the  electors  of  said  county 
qualified  to  vote  for  members  of  the  General  As- 
sembly may.  be  registered  in  order  to  ascertain 
those  voters  entitled  to  rote  at  any  election 
held  to  determine  whether  such  county  shall  in- 
cur any  new  debt" 

The  second  section  of  tbe  act  provides  tbat 
the  system  of  registration  which  it  sought  to 
antborize,  when  established,  "shall  control 
as  to  who  are  those  entitled  to  vote  at  any 
such  election."  Numerous  assaults  were 
made  upon  the  constitutionality  of  this  stat- 
ute. It  Is  insisted  by  the  plaintiff  in  error 
that  this  act  is  unconstitutional,  among  oth- 
er reasons,  because  It  is  a  delegation  of  legis- 
lative authority  to  county  officers.  In  Way- 
man  V.  Southard,  10  Wheat  1,  43,  6  U  Ed. 
253.  Chief  Justice  MarshaU  said: 

"The  line  has  not  been  exactly  drawn  which 
separates  those  important  subjects,  which  must 
be  entirely  regulated  by  the  Legislature  itself, 
from  those  of  less  interest,  in  which  a  general 
provision  may  be  made,  and  power  given  to 
those  who  are  to  act  under  such  general  previa 
sions,  to  fill  up  the  details." 

The  defendant  In  error  Insists  that  tbe 
act  In  question  does  not  constitute  such  a 
delegation  of  legislative  authority  as  to  bring 
It  in  conflict  with  the  Constitution,  and  cites 
as  authority  for  his  contention  the  case  of 
Southern  By.  Co.  v.  Melton,  133  Ga.  277,  65 
S.  E.  665,  and  also  the  case  of  Early  County 
V.  Baker  County,  137  Ga.  126,  72  S.  E,  905. 
Tbe  courts  have  expended  much  time  and 
thought  ui)on  this  subject,  but  the  principle 
has  nowhere  been  stated  more  clearly  than  by 
Mr.  Justice  Crawford  In  the  case  of  Georgia 
Ballroad  v.  Smith,  70  Ga.  (^  In  the  follow- 
ing language: 

"The  difference  between  the  power  to  pass 
a  law  and  the  power  to  adopt  rules  and  regula- 
tions to  carry  into  effect  a  law  already  passed. 
Is  apparent  and  strikingly  great,  and  this  we  un-' 
derstand  to  be  the  distinction  recognized  by  all 
the  courts  as  the  true  rule  in  determining  wheth- 
er or  not  in  such  cases  a  legislative  power  is 
granted.  The  former  would  be  unconstitutional, 
whilst  the  latter  would  not." 

This  language  is  quoted  approvingly  In 
Southern  Railway  Co.  v.  Melton,  supra,  by 
Mr.  Justice  Lumpkin,  where  an  elaborate  and 
instructive  discussion  of  this  whole  subject 
will  be  found.  l%e  General  Assembly  in  the 
act  In  question  made  no  effort  to  legislate 
anything  In  regard  to  the  system  of  registra- 
tion proposed  for  Chatham  county.  It  sim- 
ply authorized  the  county  officers  to  estab- 
lish a  system  of  registration.  This  was  the 
grant  of  legislative  authority,  and  is  repug- 
nant to  the  Constitution,  which  vests  the 
legislative  power  of  the  state  In  the  General 
Assembly.  Article  8,  {  1,  par.  1,  of  tbe  Con- 
stitution, Civil  Code  1910,  g  6410. 

[3]  Having  held  that  the  local  system  of 
registration  was  invalid,  and  it  not  appearing 
that  the  court  had  before  It  the  tally  sheets 
of  tbe  last  general  election  held  in  said  coun- 
ty, nor  any  other  legal  evidence  of  the  niun- 


ber  of  registered  voters,  the  judgment  vali- 
dating the  bonds  was  unauthorized. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  dissenting. 

■~~~~~  0«  Ga.  281) 

BUEKS  V.  LASSETEB.    (No.  169.) 
(Supreme  Court  of  Georgia.     Dec.  13,  1916.) 

(Syttabu*  by  the  Court.) 

TKIAI,  «=»170  —  DiBEOTIOIT  OF  Vebdiot  —  lir- 

SOTFiaiENT  Pleas. 
The  affirmative  pleas  failing  to  state  a  valid 
defense  against  the  claim  of  the  plaintiff  for  a 
breach  of  a  contract,  the  court  did  not  err  in 
striking  them  upon  demurrer.  The  pleas  hav- 
ing been  stricken,  a  verdict  for  tbe  plaintiff 
necessarily  followed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  390-394;    Dec.  Dig.  «=»170.] 

Error  from  Superior  Ckiurt,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  T.  Lasseter,  Jr.,  against  6.  B. 
Burks.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Anderson  ft  Bountree,  of  Atlanta,  for  plain- 
tiff in  error.  Candler,  Thomson  &  Hlrsch.  of 
Atlanta,  for  defendant  in  error. 

BECK,  J.  Lasseter,  after  having  sued  out 
an  attachment  which  was  levied  upon  prop- 
erty of  Burks  and  returned  to  the  superior 
court,  filed  his  declaration  alleging  the  fol- 
lowing In  substance:  He  purchased  a  certain 
lot  of  land  from  Burks,  made  a  cash  payment 
of  $50,  gave  bis  promissory  notes  for  the 
balance  of  tbe  purchase  money,  and  received 
from  Burks  a  bond  for  tttie.  These  notes  he 
afterward  satisfied,  and  then  be  demanded  of 
Burks  a  deed  to  the  lot  of  land,  but  Burks 
failed  and  refused  to  make  it  After  the 
execution  of  the  bond  for  tttie  the  plaintiff 
discovered  that  Burks  was  not  the  owner  of 
tbe  pr(^>erty  therein  described  and  never  be- 
came the  owner.  Tbe  property,  at  tbe  date 
of  tbe  bond  for  tttie,  was  owned  by  one  Beese, 
subject  to  a  bond  for  title  which  had  been 
given  by  Reese  to  one  Smith  and  one  Blunk- 
ett,  who  gave  their  promissory  notes  for  the 
land;  and  upon  tbe  failure  to  pay  these 
notes  suit  had  been  brought  by  Reese  against 
Smith  and  IPlunkett,  which  resulted  in  a 
judgment  against  them;  and  after  filing  a 
deed  to  Smith  and  Plunkett,  the  property 
was  levied  upon  as  the  property  of  Smith  and 
Plunkett,  sold  at  sherUTs  sale,  and  bought  in 
by  Reese,  the  sheriff  executing  and  delivering 
to  Reese  a  deed  to  the  property.  In  order 
to  protect  himself  against  loss  tbe  plaintiff 
was  forced  to  buy  in  the  property  from  Reese 
for  tbe  sum  of  $938,  after  having  first  noti- 
fied Burks  of  the  daim  of  Reese  and  having 
demanded  of  Burks  that  he  pay  off  and  sat- 
isfy that  claim,  with  which  demand  Burks 
refused  to  comply.  Plaintiff  had  incurred 
certain  expenses  and  attorney's  fees. 

The  defendant  filed  an  answer,  admitting 
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most  of  tbe  mateiial  allegntions  In  tbe  peti- 
tion, but  denying  tbe  allegation  that  the 
notes  given  by  the  plaintifl  for  tbe  purchase 
money  of  the  property  had  been  paid  tn  full. 
The  defendant  further  filed  certain  affirma- 
tive ideas  In  substance  as  follows:  The 
plaintiff  knew  at  the  time  of  the  purchase 
of  the  property  that  Burks  did  not  have  title. 
Tbe  defendant  had  for  value  transferred  the 
notes  for  the  purchase  money  to  Plunkett. 
He  had  bought  the  property  frcmi  Smith  and 
Plunkett  and  had  taken  their  bond  for  title, 
conditioned  to  convey  the  property  on  pay- 
ment of  the  balance  of  the  purchase  money, 
which  was  to  be  paid  In  certain  stated  annu- 
al payments.  The  plaintiff  and  Plunkett 
were  partners  In  business  at  the  time  of  the 
purchase  of  the  property  by  plaintiff  from 
defendant,  and  the  offer  to  buy  was  made  by 
plaintiff  through  Plunkett.  Plunkett  bad 
urged  defendant  to  make  the  sale  to  plain- 
tiff upon  the  terms  set  forth  in  the  bond 
for  title,  and  had  agreed  that.  If  he  would 
do  BO,  Plunkett  would  take  the  notes  made 
by  the  plaintiff  to  the  defendant  and  cause 
them  to  be  applied  to  the  notes  which  the 
defendant  had  made  to  Smith,  and  that  the 
plaintiff  knew  of  this,  as  Plunkett  had  made 
the  statements  in  his  hearing.  The  plaintiff 
did  not  pay  the  notes  at  maturity,  bat  after 
maturity;  and  U  he  had  paid  them  at  ma- 
turity Smith  and  Plunkett  would  have  been 
able  to  pay  Reese,  and  Reese  would  never 
have  brought  suit  levied  upon  the  land.  The 
purchase  price  ot  the  land  which  the  plain- 
tiff agreed  to  pay  the  defendant  was  more 
than  the  amount  which  the  plaintiff  paid  to 
Reese  in  order  to  get  a  good  title. 

The  court  struck  these  pleas  and  directed 
a  verdict  for  the  plaintiff  for  $938.  We  are 
of  the  opinion  that  the  court  correctly  held 
that  these  pleas  were  demurrable.  The 
knowledge  of  tbe  plaintiff  that  Burks  did  not 
have  title  at  the  time  of  the  sale  was  imma- 
terial. He  had  a  right  to  rely  upon  Burks' 
contract  to  execute  a  good  and  sufficient 
title;  and  when  Burks  failed  to  do  so  after 
the  pnrcbaae  money  notes  given  by  plaintiff 
were  paid,  tbls  was  a  breach  of  contract 
for  which  tbe  plaintiff  could  recover  dam- 
ages. Time  was  not  of  tbe  essence  of  tbe 
contract  as  contained  In  the  bond  between 
Barks  and  tbe  plaintiff;  and  if  Burks  sold 
and  transferred  to  a  third  person  the  notes 
given  by  the  plaintiff,  and  the  plaintiff  sub- 
sequently paid  off  and  discharged  these 
notes,  although  the  transferee  accepted  a 
less  amount  than  their  face  value  in  sat- 
isfaction of  them,  Burka  could  not  com- 
plain of  this.  Nor  were  tbe  promises  of 
Plunkett  as  to  tbe  application  of  the  pay- 
ments of  the  notes  binding  upon  the  plain- 
tiff. Although  Plunkett  may  have  been  a 
partner  of  Lasseter  in  some  other  business, 
tbey  were  not  partners  in  the  purchase  of 
tbe  land ;  and  as  to  the  land  transaction  be- 


tween Burks  and  tbe  plaintiff  Plunkett  was  a 
third  party.  The  affirmative  plea  set  up  no 
valid  defense  against  tbe  claim  of  tbe  plain- 
tiff, and  the  court  did  not  err  in  striking 
them  upon  demurrer.  A  verdict  for  the 
plaintiff  necessarily  followed.  No  question  as 
to  the  measure  of  damages  is  properly  raised 
by  tbe  assignments  of  error  in  the  bill  of 
exceptions;  the  only  assignment  being  that 
the  court  erred  in  sustaining  the  demurrers 
to  the  affirmative  pleas  of  tbe  defendant,  and  ' 
that  the  court  erred  In  directing  and  per- 
mitting said  verdict  to  be  rendered  and  said 
Judgment  to  be  entered,  "to  which  action  of 
the  court  In  directing  and  permittlDg  said 
verdict  to  be  rendered  and  such  Judgment  to 
be  entered  the  defendant  excepted,  and  now 
excepts  and  ««arifn«  the  same  as  ertat,  upon 
tbe  ground  that  the  same  was  contrary  to 
law."  No  evidence  is  brought  up  in  tbe  rec- 
ord, and  none  is  spedfled  as  necessary  to  tbe 
understanding  of  tbe  errors  assigned.  And 
so,  even  if  error  were  assigned  upon  the 
verdict  upon  the  ground  that  an  improper 
measure  of  damages  had  been  applied  in  the 
case,  tbls  assignment  could  not  be  passed 
upon,  In  the  absence  of  tbe  evidence^ 
Judgment  affirmed.    AU  tbe  Justices  con- 

CDT. 

(148  Qa.  333) 
TOUNG  et  aL  v.  HARRIS  et  al.  (No.  197.) 
(Supreme  Court  of  Georgia.     Dec.  19,   1910.) 

(Syllabus  ly  the  Court.) 

Jttdoes  *=»46— Disquauticatiow— Intebest, 
An  attorney  whose  contract  with  lis  client 
provides  that  he  is  to  be  paid  a  certain  sum  in 
all  events,  and  a  larger  sum  if  the  attomej'i 
client  is  successful,  has  no  such  interest  in  the 
subject-matter  of  tbe  litigation  as  to  diaquaU^ 
the  judge,  who  is  a  brother  of  the  attomey, 
from  presiding  in  the  cause. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  i  213:    Dec.  Dig.  «s»4&l 

Hill,  J.,  dissenting. 

£rror  from  Superior  Court,  Walker  Comi- 
ty;  AW.  Flte,  Judge. 

Action  by  Don  Harris  and  others  against 
■3.  C.  Young  and  others.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

Shattuck  &  Shattuck,  Earl  Jackson,  and 
Paul  D.  Wright,  all  of  La  Payette,  and  Bar- 
ry Wright,  of  Rome,  for  plaintiffs  in  error. 
Wm.  E.  Mann,  of  Dalton,  and  R.  T.  Wright, 
of  Chattanooga,  Tenn.,  for  defendants  In  er- 
ror. 

BVANS,  P.  J.  On  March  25,  1916,  A.  H. 
Neal  and  others,  as  citizens  and  taxpayers, 
for  themselves  and  on  behalf  of  other  citi- 
zens and  taxpayers,  brought  a  petition  to  the 
superior  court  of  Walker  county  against  John 
C.  Young  and  others,  as  commissioners  of 
roads  and  revenues  of  Walker  county,  the 
city  of  La  Payette  and  the  mayor  and  coun- 
cil thereof,   the  Llttle-Cleckler   Construction 
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Company,  tbe  Horn-Brannon  Company,  and 
T.  H.  Payne  ft  Co.,  as  defendants,  to  enjoin 
the  execution  of  certain  contracts  for  the 
building  of  a  couithonae.  Petitioners  asked 
that  these  contracts  be  declared  illegal  and 
be  canceled,  and  that  the  board  of  roads  and 
revenues  be  restrained .  from  levying  taxes 
for  the  purpose  of  carrying  out  the  contracts, 
etc.  Certain  plaintiffs  who  joined  In  the  case 
employed,  with  other  counsel,  R.  T.  Wright, 
Esq.,  and  agreed  to  pay  him  a  fee  certain, 
and  an  addltiorvil  fee  tn  the  event  they  pre- 
vailed on  the  trial  of  the  case.  This  petition 
was  presented  to  Hon.  A.  W.  Flte,  Judge  of 
the  superior  courts  of  tbe  Cherokee  circuit, 
who  Issued  a  rule  to  show  cause  why  a  tem- 
porary injunction  should  not  be  gtanted.  In 
tbe  rule  nisi  Judge  Flte  stated  that  he  as- 
sumed jurisdiction  on  account  of  the  disqual- 
ification of  Judge  Moses  Wright  of  the  Rome 
circuit  On  the  Interlocutory  hearing  it  was 
admitted  that  B.  T.  Wright,  Esq.,  was  a 
brother  of  Judge  Moses  Wright  of  the  Rome 
circuit,  and  that  he  had  contracted  with  his 
client  to  charge  him  $50  if  the  plaintiffs  lost 
their  suit,  and  $75  if  they  were  successful. 
Judge  Moses  Wright  is  the  judge  of  the  su- 
perior courts  of  tbe  Rome  circuit,  which 
embraces  the  county  of  Walker,  the  venue  of 
the  action.  Judge  Flte  is  the  judge  of  the 
superior  courts  of  an  adjoining  circuit.  Un- 
der the  statute.  Judge  Fite's  authority  to  en- 
tertain jurisdiction  in  the  case  depends  on 
Judge  Wright's  disqualification. 

A  judge  is  not  disqualified  to  preside  in  a 
case  because  his  brother  Is  the  attorney  for 
one  of  the  parties,  and  the  size  of  his  fee 
is  dependent  on  his  success  in  the  case. 
There  is  no  statute  or  canon  of  law  which 
disqualifies  a  judge  on  the  ground  of  rela- 
tionship to  the  attorney  of  one  of  the  par- 
ties to  a  cause.  Such  disqaallflcation  must 
result  only  when  he  has  a  pecuniary  Interest 
in  the  subject-matter  of  the  litigation.  This 
is  made  clear  by  Mr.  Justice  Cobb  in  the  case 
of  Roberts  v.  Roberts,  115  6a.  269,  41  S.  E. 
616,  90  Am.  St  Rep.  108.  That  case  con- 
cerned the  allowance  of  alimony  to  be  paid 
by  the  husband  to  the  wife,  which  included 
counsel  fees.  The  wife's  attorney,  In  the 
event  she  prevailed,  would  be  allowed  rea- 
sonable counsel  fees,  which  fees  would  go 
directly  to  the  attorney  as  a  part  of  the  som 
decreed  to  be  paid  by  the  husbdbd.  In  the 
opinion  it  is  made  plain  that  having  direct 
pecuniary  interest  in  the  res,  the  attorney's 
relation  to  the  case  was  that  of  a  quasi  itar- 
ty.  In  the  instant  case  the  attorney  has  no 
Interest  in  the  res;  he  can  recover  nothing 
from  the  adversary  party  by  virtue  of  his 
contract  with  his  client  which  Is  altogether 
outside  of  the  subject-matter  of  the  litigation. 
Such  a  contract  gives  the  attorney  no  more 
'jiterest  in  the  litigation  than  if  his  contract 
"vere  that  his  fee  should  be  one  sum  should 
the  trial  occur  at  the  first  term,  and  a  differ- 
ent sum  should  the  trial  take  place  at  a 
later   term.     Were   tliie   rule  otherwise,    it 


would  be  Impossible  for  a  judge  to  ever  pre- 
side in  a  case  where  one  of  the  attorneys  la 
a  kinsman  within  the  fourth  degree  of  con- 
sanguinity or  affinity.  The  statute  give*  the 
attorney  a  lien  for  his  fees  in  cases  where 
the  same  are  for  a  fixed  amount  It  is  the 
client's  recovery  which  furnishes  the  prop- 
erty against  which  the  lien  may  be  asserted. 
If  the  judge  be  disqualified  because  the  at- 
torney related  to  him  contracts  with  his  cli- 
ent that  his  fee  is  to  be  one  sum  if  he  loses 
and  another  If  he  wins,  he  would,  by  parity 
of  reasoning,  be  also  disqualified  in  every 
case  when  he  Is  related  to  the  attorney ;  be- 
cause the  attorney  can  only  assert  his  stat- 
utory Hen  on  property  recovered  In  the  suit 
Judge  Wright  was  not  disqualified,  and  the 
entire  proceeding  before  Judge  Flte  was  un- 
authorized by  law,  and  void  as  being  coram 
non  judlce. 

Judgment  reversed.  All  the  Justices  con- 
cur except — 

HILL,  J.  (dissenting).  Was  Judge  Wright, 
of  tbe  Rome  circuit,  disqualified  from  presid- 
ing, under  the  facts  of  this  case,  so  aa  to 
confer  jurisdiction  on  Judge  Flte,  of  tbe 
Cherokee  circuit?  The  evidence  on  this 
point  tended  to  show,  in  fact,  it  is  stated  in 
the  bill  of  exceptions,  that: 

"It  is  admitted  that  R.  T.  Wright  attorney 
for  plaintiffs,  has  a  conditional  fee  in  the  case, 
being  $50  if  plaintiffs  lose,  and  $76  if  they  win. 
He  is  a  brother  of  Judge  Moses  Wrii^t 

In  the  case  of  Roberts  v.  Roberts,  116  Oa. 
259,  41  S.  E.  616,  90  Am.  St  Rep.  108,  this 
court  held: 

"A  judge  who  is  related  within  the  fourth 

degree  of  consanguinity  or  affinity  to  counsel 
for  the  applicant  in  an  application  for  alimony 
in  which'  an  allowance  for  counsel  fees  is  asked 
is  disqualified  from  presiding  in  the  case;  and 
this  is  true  notwithatanding  counsel  have  a 
binding  contract  with  the  applicant  whidh  ob- 
ligates her  to  pay  them  fees  commensurate  with 
their  services,  independently  of  whether  tbe  ap- 
plicant for  alimony  and  counsel  fees  is  success- 
ful or  not" 

See  Shuford  v.  Shuford,  141  Ga.  407,  81  S. 
E.  115;  State  Mutual  Insurance  Co.  v.  Wal- 
ton, 142  Ga.  765.  83  S.  E.  656;  King  t. 
Thompson,  59  Ga.  380(3);  23  Cyc  585(2). 

Section  4642  of  the  CivU  Code  of  1910  la  as 
follows: 

"No  ^ndfe  or  justice  of  any  court  no  ordi- 
nary, justice  of  the  peace,  nor  presiding  offi- 
cer of  any  inferior  judicature  or  commission, 
can  sit  in  any  cause  or  proceeding  in  which  he 
is  pecuniarily  interested,  or  related  to  either 
party  within  the  fourth  degree  of  consanguinity 
or  affinity,  nor  of  which  he  has  been  of  counsel, 
nor  in  which  he  has  presided  in  any  inferior 
judicature  when  his  ruling  or  decision  is  the 
subject  of  review,  without  the  consent  of  aU  the 
parties  in  interest:  Provided,  that  in  all  cases 
in  wliicfa  the  presiding  judge  of  the  superior 
court  may  have  been  employed  as  counsel  before 
bis  appointment  as  judge,  he  shall  preside  in 
such  cases  if  tbe  opposite  party  or  counsel  agree 
in  writing  that  he  may  preside,  unless  the 
judge  decline  so  to  do." 

It  is  insisted  that  the  disqualification  con- 
templated by  this  law  la  where  the  judge  is 
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related  vithin  the  fourth  degree  of  consan- 
golnlty  or  aflSnlty  to  either  party  to  the 
cause.  In  constmlng  the  word  "party,"  as 
ased  In  that  Code  section,  Mr.  Justice  Cobb, 
in  the  opinion  In  the  BoI>ert8  Case,  asks  this 
qnestian: 

■^hoold  the  word  'party/  in  the  section  of 
the  Code  just  referred  to,  be  given  the  technical 
and  narrow  meaning  of  one  who  is  a  party  to 
the  record  and  absolately  bound  by  the  judg- 
ment in  the  case?  Or  should  that  word  be  con- 
strued more  liberally,  and  include  any  one  who 
is  pecuniarily  interested  in  the  result  of  the 
suit,  although  not  a  party  to  the  record,  and 
not  necessarily  bound  by  the  judgment  therein, 
notwithstanding  he  would  be  benefited  by  the 
judgment  if  tendered  in  a -particular  way?" 

And,  after  citing  authorities  from  outside 
Jurisdictions  and  showing  that  they  are  not 
onlform  In  construing  the  various  statutes 
disqualifying  a  judge  on  account  of  relatlon- 
sMp  to  a  "party,"  some  of  them  construing 
the  word  "party"  to  mean  an  actual  party, 
and  others  giving  the  word  a  broader  con- 
stmctlon,  he  says: 

"In  t!he  Ught  of  the  rule  which  has  been  fol- 
lowed in  this  state  with  reference  to  a  juror 
who  is  related  to  a  person  interested  in  the  re- 
sult of  the  suit,  aluough  not  a  party  to  the 
record,  we  think  the  proper  construction  to  be 
placed  upon  the  word  'party,'  in  the  section  of 
the  Code  which  declares  when  a  judge  shall  be 
disqualified,  is  the  broad  meaning  which  would 
include  any  one  pecuniarily  interested  in  the 
result  of  the  case,  and. not  the  narrow  and  tech- 
nical meaning  which  would  limit  the  rule  to  a 
person  who  was  a  party  to  the  record.  The 
reasons  at  the  foundation  of  the  rule  which 
forbid  a  juror  from  sitting  in  a  case  where  he  is 
rdated  to  some  one  pecuniarily  ipterested  in  the 
resnlt  of  the  suit  would  also  apply  in  the  case 
of  a  judge  who  was  in  a  similar  situation.  If 
one  not  a  party  to  the  record,  but  directly  and 
pecnniarily  interested  in  the  result  of  the  cause, 
would  be  such  a  party  thereto  as  to  disqualify 
one  of  his  kinsmen  from  being  a  juror,  he  would 
also  be  such  a  party  as  to  disqualify  his  kins- 
men from  presiding  as  judge." 

I  think  the  principle  ruled  In  the  Roberts 
Case  Is  applicable  to  the  case  at  bar.  While 
the  two  cases  are  not  Identical  In  their  facts, 
yet  the  principle  ruled.  It  seems  to  me,  Is  ap- 
plicable to  both  cases.  It  Is  Insisted  that 
the  Roberts  Case  does  not  apply  to  one  like 
the  present,  and  that  what  is  said  by  Judge 
Cobb  In  the  opinion  Is  not  controlling  here, 
for  the  reason  that  In  that  case  (an  alimony 
case)  the  fee  of  the  related  attorney  was  de- 
pendent on  the  result  of  the  case.  The  writ- 
er fails  to  see  any  distinction  of  principle 
underlying  the  two  cases.  In  the  Roberts 
Case  the  fee  of  the  attorney  depended  on  the 
result  of  the  case  as  decided  by  the  judge. 
In  the  Instant  case  (an  application  for  in- 
junction) the  amount  of  the  fee  of  the  rela- 
tive attorney  depends  on  the  result  of  the 
case  under  the  decision  of  the  judge.  If  the 
judge  refuses  the  Injunction,  the  attorney  re- 
ceivcB  $50.  If  he  grants  the  Injunction,  the 
attorney  receives  $75.  It  Is  not  a  question  of 
what  a  given  judge  might  or  might  not  de- 
cide. It  Is  a  question  of  whether  the  fee  of 
a  relative  who  Is  employed  In  the  case  Is  de- 


pendent upon  the  decision  of  the  Judge  trying 
the  case.  If  the  decision  In  the  Roberts  Case 
and  the  argument  upon  which  it  Is  based  Is 
sound,  it  is  equally  sound  in  the  instant  case. 
And  while  I  do  not  commend  the  practice  of 
a  judge  of  the  superior  court  assuming  juris- 
diction In  such  case  until  the  judge  of  the 
circuit  in  which  the  cause  of  action  originat- 
ed has  first  recused  himself  (for  the  reason 
that  it  leads  to  great  confusion),  yet  the 
statute  gives  him  that  right ;  and  If  the  stat- 
ute Is  wrong,  the  Legislature  of  the  state 
alone  has  the  power  to  correct  the  evlL 
What  was  said  In  the  case  of  Brantley  v. 
Greer,  71  Ga.  11,  to  the  effect  that  a  judge 
who  happens  to  be  related  within  the  fourth 
degree  to  an  auditor  is  disqualified  from 
awarding  him  costs  In  the  case  is  admittedly 
obiter. 

I  think  that  Judge  Wright  was  disqualified 
from  presiding  in  the  case,  and  that' Judge 
Flte  had  jurisdiction. 


aM  On.  33S) 

HARRIS  et  aL  v.  YOUNG  et  al.    (No.  IflS.) 

(Supreme  Court  of  Georgia.     Dec.   19,  1916.) 

(Svllabiu  hy  the  Court.) 

Appkai.  ahd  Bbbob  «3»350— Warr  of  BJbbor— 
Decisions  Revikwable.  • 

A  "fast"  writ  of  error  will  not  lie  to  an  or- 
der vacating  a  iudgtnont  granting  a  temporary, 
injunction.  Stubbs  v.  McGonnell,  119  Ga.  21, 
46  S.  B.  710. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  «=a350.] 

Error  from  Superior  Cotirt,  Walker  Coun- 
ty;   Moses  Wright,  Judge. 

Action  by  Don  Harris  and  others  against 
J.  C.  Young,  Commissioner,  and  others. 
There  was  a  judgment  vacating  a  temporary 
Injunction,  and  the  former  bring  error. 
Writ  dismissed. 

R.  T.  Wright,  Of  Cbatt^ooga,  Tenn.,  and 
Wm.  E.  Mann,  of  Dalton;  for  plaintiffs  in 
error.  Shattuck  &  Shattuck,  Paul  D.  Wright, 
and  Earl  Jackson,  all  of  La  Fayette,  and 
Barry  Wright,  of  Rome,  for  defendants  In 
error. 

HILL,  J.  This  case  having  been  prema- 
turely brought  to  this  court,  the  writ  of  er- 
ror Is  dismissed.    All  the  Justices  concur. 


cue  On.  290) 
PRATT  V.  TOWN  OF  DECATUR.  (No.  183.) 
(Supreme  Court  of  Georgia.     Dec.   14,   1916.) 

(ByUalui  by  tha  Court.) 

1.  Rttlinob  or  Evidencx. 

The  rulings  of  the  court  exduding  and  ad- 
mitting evidence  pending  the  trial  were  not  er- 
roneous for  any  of  the  reasons  stated  in  the 
motion  for  a  new  trial. 

2.  Chabge— Inaccubact— New  Tbial. 

While  there  were  certain  inaccuracies  in 
those  portions  of  the  <^arge  to  the  jury  cora- 
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plained  at  in  tbe  motion,  they  were  not  of  sach 
character,  in  view  of  the  entire  record,  as  to 
require  the  grant  of  a  new  trial. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  bet\veen  F.  B.  Pratt  and  tbe  Towu 
of  Decatur.  There  was  a  Judgment  for  the 
latter,  and  tbe  former  brings  error.  Af- 
firmed. 

Green,  Tilson  ft  McKlnney,  of  Atlanta,  for 
plaintiff  in  error.  Ia  J.  Steele,  of  Decatur, 
for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  tbe  Jus- 
tices concan 


(146  Qa.  168) 

HILL  et  al.  y.  LEWIS  et  aL 

LE.WIS  et  al.  t.  HILL  et  ei. 

(No.  112.) 

(Supreme  Court  of  Georgia.     Noy.  17.  1916.) 

(SyUabu*  by  the  Court.) 

JuDOMENT  «=>405— Modification— Gbounds. 
Under  the  pleadings  in  this  case  and  the 
facts  shown,  the  defendant  in  error  in  the  main 
bill  of  exceptions  was  not  entitled  to  the  refor- 
mation or  remolding  of  the  decree  which  had 
been  rendered  in  a  prior  action  between  par- 
ties, of  whom  the  parties  to  the  present  case 
are  representatives. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g§  766,  767;  Dec.  Dig.  «=»405.] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; E.  D.  Grabam,  Judge. 

Petition  by  J.  T.  Hill  and  anotber,  admin- 
istrators of  J.  J.  Dennard,  deceased,  against 
J.  A.  Lewis,  as  administrator  of  tbe  original 
defendant,  H.  B.  Lewis,  and  in  wbicb  otbers 
intervened.  There  was  a  Judgment  granting 
defendants  some  of  tbe  relief  sought,  and 
plaintiffs  bring  error,  and  defendants  assign 
cross-errors.  Reversed  on  tbe  main  bill  of 
exceptions,  and  affirmed  on  tbe  cross-bilL 

J.  T.  Hill  and  J.  W.  Dennard,  as  adminis- 
trators of  J.  J.  Dennard,  deceased,  presented 
to  tbe  Judge  of  tbe  superior  court  of  Pulaski 
county  a  motion  or  petition  in  writing,  pray- 
ing tbe  court  for  an  order  or  decree  placing 
petitioners  in  possession  of  certain  land,  and 
tbat  tbe  equity  of  defendants  in  tbe  land  be 
forever  barred.  An  order  nisi  was  granted. 
Tbe  defendant  H.  B.  Lewis  having  died,  bis 
administrator,  J.  A.  Lewis,  presented  a  re- 
sponse to  this  petition,  and  asked  tbat  the 
decree  upon  which  the  petitioners  based  tbelr 
application  for  ttis  writ  of  possession  be 
remolded.  Tbe  decree  Just  referred  to  bad 
been  rendered  in  an  action  wherein  J.  J. 
Dennard  was  plaintiff  and  H.  B.  Lewis  and 
others  were  defendants.  Tbe  essential  facta 
appearing  in  tbe  record  of  tbat  suit  are  as 
follows:  J.  J.  Dennard  proceeded  against 
foui  named  defendants  as  Intruders  ui>on 
two  lots  of  land,  aggregating  405  acres,  un- 
der Civil  Code,  S  5380.  Tbe  defendants  ten- 
dered'the  counter  atBdavit  provided  for  by 


tbat  section,  and  remained  In  possession  of 
the  land.  Tbe  plaintiff  then  filed  bis  petition 
to  tbe  superior  court,  praying  tbat  be  recover 
possession  and  mesne  profits,  that  tbe  land  be 
decreed  to  be  In  him,  and  that  a  receiver  be 
appointed  to  take  charge  of  tbe  land  and 
rent  it  pending  tbe  suit.  He  described  tbe 
recorded  deeds  under  whlcb  be  claimed  title, 
and  alleged  that  be  bad  held  exclusive,  un- 
interrupted, and  peaceable  possession  for 
over  20  years;  tbat  the  defendants  entered 
without  his  consent,  without  any  title;  that 
they  were  Insolvent;  and  tbat,  if  they  were 
permitted  so  to  remain,  he  would  be  damaged 
without  redress,  the  rental  value  of  tbe  land 
being  $400  a  year,  etc. 

Tbe  defendants  answered.  In  effect,  tbat 
tbey  held  possession  as  tenants  under  H.  B. 
Lewis,  who  tbey  were  advised  and  believed 
was  the  true  owner.  They  prayed  tbat  be  be 
allowed  to  Intervene  and  be  made  a  party  de- 
fendant; and  tbey  vouched  him  into  court  to 
defend  bis  title.  He  was  allowed  by  order 
of  court  so  to  Intervene ;  and  his  answer  was, 
in  substance,  as  follows:  About  September 
7, 1889,  the  plaintiff  sold  tbe  land  to  interven- 
er and  his  father,  J.  W.  Lewis,  for  $1,500, 
taking  their  notes  for  the  price,  and  execut- 
ing and  delivering  to  them  his  bond  for  title. 
He  put  them  In  possession  of  the  land,  and 
thereafter  they  held  adverse,  continuous, 
peaceable,  public,  and  uninterrupted  posses- 
sion until  Oxe  death  of  J.  W.  Lewis  in  July, 
1911,  since  which  date  Intervener  baa  ao 
held.  Upon  tbe  faith  of  tbe  contract  of  sale 
and  purchase  they  expended,  with  plaintiffs 
knowledge,  labor,  and  money  in  clearing  the 
land  and  erecting  permanent  Improvements 
thereon.  After  tbey  bad  done  this,  the  plain- 
tiff by  fraudulent  means  (described)  obtained 
from  J.  W.  Lewis  the  bond  for  title  and  de- 
stroyed it 

Plaintiff  was  notified  that  intervener  insist- 
ed upon  the  sale  and  would  resist  tbe  effort 
to  retake  tbe  land,  whereupon  plaintiff 
agreed  that  be  would  not  Insist  upon  a  re- 
scission of  tbe  contract  but  would  make  good 
and  sufficient  title  to  tbe  land  upon  tbe  pay- 
ment of  $1,605,  and  granted  time  to  tbe  Inter- 
vener, upon  terms,  to  make  payment.  A  ver- 
dict was  rendered  and  a  decree  was  entered 
thereon  tbat  the  plaintiff  be  required  to  con- 
vey the  land  to  Intervener  upon  payment  of 
$1,733.40;  and  thereupon  tbe  following  de- 
cree was  entered: 

"It  is  adjudged  and  decreed  by  the  court  that 
he,  said  J.  J.  Dennard,  be,  and  he  is  hereby,  re- 
quired to  specifically  perform  his  said  contract 
with  tbe  said  H.  B.  Lewis  upon  tbe  payment  to 
him  by  the  said  H.  'R.  Lewis  of  the  sum  of 
$1,733.40,  the  purchase  money  of  said  lands 
within  60  days  from  this  date;  and  upon  the 
payment  of  said  sum  of  mon^  to  the  said  J.  .T. 
Dennard  by  the  said  H.  B.  Lewis  it  is  consid- 
ered, ordered,  and  adjudged  by  the  court  tbat 
the  title  to  said  two  lots  of  land,  to  wit,  lota 
Nob.  2  and  9  in  the  Eighth  district  of  Pulaski 
county,  Ga.,  vest  in  and  become  the  property  of 
the  said  H.  B.  Lewis. 


As»For  otlier  caaas  tee  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Diseit*  and  Indaea 

Digitized  byVjQOVlL 


Ga.) 


HUil.  V.  LEWIS 


41 


"It  is  farther  ordered  and  decreed  that  in  the 
event  the  plaintiff.  J.  J.  Dcnnard,  prosecutes  a 
motion  for  new  trial  in  said  case,  that  then  and 
in  that  erent  the  said  H.  B.  Lewia  slia]!  have 
60  days  after  said  motion  for  new  trial  is  final- 
ly diq>o8ed  of  within  which  to  pay  said  pur- 
chase money  to  the  sold  J.  J.  Dennard." 

The  plaintiff,  Bennard,  made  a  motion  for 
a  new  trial,  and,  the  motion  beins  overmled, 
the  case  was  brought  by  a  writ  of  error  to 
tbJs  conrt  and  the  Judgment  of  the  lower 
coart  was  affirmed.  This  left  the  decree  re- 
cited above,  which  was  in  faror  of  the  In- 
tervener H,  B.  Lewis,  to  stand.  Upon  con- 
sidering the  petition  or  application  for  a 
writ  of  poesesBlon  by  the  administrators  of 
J.  J.  Dennard  and  the  response  of  the  ad- 
mtnlistrator  cnm  teetamentum  annezo  of  H. 
B.  Lewis,  the  court  granted  the  following  or- 
der: 

"After  consideration  of  all  the  pleadings  in 
this  case,  it  is  ordered,  considered,  and  adjudg- 
ed  by  the  court  as  foUows: 

"(1)  That  the  defendant  J.  A.  Lewis,  admin- 
istrator of  the  estate  of  H.  B.  Lewis,  deceased, 
ha-ve  until  the  15th  dny  of  Noyember,  1915,  to 
pay  to  plaintiffs,  J.  T.  Hill  and  J.  W.  Den- 
nard, aihninistrators  of  the  estate  of  J.  J.  Den- 
nard, deceased,  the  sum  of  $1,733.40,  and  inter- 
est thereon  from  14th  day  of  December,  1914,  at 
7  per  cent,  per  annum,  and  upon  the  payment 
of  such  sums  on  or  before  said  date,  November 
15.  1915,  the  title  to  said  lots  of  land  Nos.  2 
and  9  in  the  Eighth  district  of  Pulaski  county 
Test  in  and  become  the  property  of  the  estate 
of  the  said  E.  B.  Lewis,  deceased,  but  in  the 
eyent  of  a  fiiilure  to  pay  said  sums  of  money 
as  alxiTe  provided  and  within  the  time  pro- 
yided,  all  the  rights  of  his  administrator  in  and 
to  said  two  lots  of  land  be  and  same  is  forever 
foreclosed  and  barred,  and  the  sheriff  of  snlii 
county  is  authorized  and  instructed  to  put  the 
plaintiffs,  J.  T,  Hill  and  J.  W.  Dennard,  ad- 
ministrators as  aforesaid,  in  possession  of  said 
two  lots  of  land  in  controversy. 

"(2)  It  further  appearing  that  this  suit  was 
originally  against  Jobn  I^wis,  Hardy  Lewis, 
Green  Lewis  and  Andrew  Ijewis,  and  that  they 
were  all  parties  to  this  proceeding,  having  been 
served  and  having  appeared  at  the  trial  of  said 
case,  and  having  disclaimed  said  two  lots  of 
land  in  question,  claiming  that  H.  B.  Lewis  was 
the  owner  of  said  lands  and  their  landlord,  and 
they  or  some  of  them  being  now  in  possession  of 
said  land  under  H.  B.  Lewis  or  otherwise,  it  is 
ordered  tliat  in  the  event  of  the  failure  of  the 
said  J.  A.  Lewis,  administrator  of  H.  B.  Lewis, 
to  pay  said  sums  of  money  as  provided  in  the 
first  section  of  this  decree,  and  within  the  time 
provided,  the  clerk  of  this  court  issue  a  writ  of 
possession  directing  the  sheriff  of  P^ilaski  coun- 
ty to  put  the  plaintiffs,  J.  T.  Hill  and  J.  W. 
Dennard,  administrators  of  the  estate  of  J.  J. 
Dennard,  in  possession  of  said  lands  and  ousting 
all  of  said  defendants,  J.  A.  Lewis,  administra- 
tor of  the  estate  of  H.  B.  Lewis,  John  Lewis, 
Green  Lewis,  Hardy  Lewis,  and  Andrew  Lewis, 
therefrom. 

"(4)  That  in  the  event  J.  A.  Lewis,  adminis- 
trator of  H.  B.  Lewis,  pays  said  sums  of  money 
as  provided  for  in  paragraph  1  of  this  order  to 
J.  T.  Hill  et  al.,  the  clerk  of  this  court  is  order- 
ed to  issue  a  writ  of  possession  in  favor  of  said 
J.  A.  Lewis,  administrator,  and  against  all  the 
other  defendants,  Jobn,  Green,  Hardy,  and  An- 
drew Lewis,  directing  the  sheriff  of  said  conn- 
ty  to  put  the  said  J.  A.  Lewis,  administrator,  in 
possession  of  said  two  Iota  of  land." 

To  this  Judgment  of  the  court  J.  T.  Hill 
and  J.  W.  Dennard,  administrators,  eta, 
excepted. 


Hall  ft  Orice  and  Cbaa.  X  Bloch,  all  of 
Macon,  for  plaintiffs  In  error.  John  P.  Boss, 
of  Macon,  and  H.  E.  Ck>ates,  of  HawkinsvUle, 
for  defendants  In  error. 

BECK,  J.  (after  stating  the  facts  as  abdve). 
We  are  of  the  opinion  that  the  court  erred 
In  granting  the  order  which,  in  effect,  re- 
molded the  decree  rendered  by  the  Jury  In 
the  original  action  brought  by  J.  J.  Dennard, 
wherein  H.  B.  Lewis  Intervened  and  became 
a  party  defendant  In  his  Intervention  be 
made  allegations  appropriate  to  a  petition  for 
a  specific  performance,  and  among  other 
prayers  there  was  one  for  specific  perform- 
ance, and  the  Jury  in  the  case  returned  a  ver- 
dict sustaining  bis  contentions  made  In  the 
intervention;  and  thereupon  a  decree  waa 
taken.  If  that  decree  waa  not  authorized  by 
the  verdict  In  the  case,  or  if  It  imposed  con- 
ditions which  the  verdict  did  not  authorize 
the  Judge  to  write  into  the  decree,  the  defend- 
ant should  have  excepted  to  the  decree  In 
time  upon  that  ground.  But  be  did  not 
The  verdict  was  In  his  favor,  and  he  stood 
upon  that  and  upon  a  decree  based  upon  th^ 
verdict  The  plaintiff  In  the  original  action, 
J.  J.  Dennard,  was  dissatisfied  with  the  ver- 
dict and  the  decree,  made  a  motion  for  a  new 
trial  and  sought  to  have  them  set  aside,  ex- 
cepted to  the  judgment  of  the  lower  court  re- 
fusing him  a  new  trial,  and  brought  the  case 
to  this  court,  where  a  judgment  adverse  to 
him  was  rendered,  by  which  the  Judgment  of 
the  lower  court  In  favor  of  H.  B.  Lewis  was 
affirmed.  And  It  was  too  late  for  Dennard'a 
administrator,  after  the  lapse  of  time  fixed 
by  the  decree  within  which  the  purchase 
price  of  the  land  should  be  paid,  to  have  that 
decree  remolded  so  as  to  give  him  further 
tim&  That  decree  conferred  vested  rights 
upon  both  the  plaintiff  and  the  defendant  to 
the  proceedings,  and  neither  could  set  it 
aside  upon  petition  in  the  nature  of  a  bill 
of  review  without  making  a  showing  which 
would  be  necessary  to  sustain  a  petition  In 
the  nature  of  a  bill  of  review.  Though  in 
response  to  the  motion  in  this  case  Improper 
conduct  upon  the  part  of  the  opposite  parties 
Is  alleged,  no  fraudulent  conduct  is  made  to 
appear.  No  conduct  of  the  opposite  party, 
in  the  slightest  tinged  with  fraud,  Is  shown 
that  occurred  subsequently  to  the  decree  ren- 
dered and  which  the  court  undertook  to  re- 
mold. If  the  making  of  the  deed  referred 
to  by  J.  J.  Dennard  subsequently  to  the  sale 
of  the  lands  to  H.  B.  Lewis  was  fraudulent 
in  its  nature,  that  deed  waa  recorded  before 
the  trial  of  the  former  case,  and  knowledge 
could  have  been  had  of  its  existence  by  the 
exercise  of  proper  diligence.  Whatever 
rights  J.  J.  Dennard  and  H.  B.  Lewis  may 
have  had  to  the  property  In  dispute  and 
whatever  tbeir  mutual  obligations  to  the 
same,  they  were  fixed  by  the  decree  rendered 
In  that  original  suit  and  were  merged  in  the 
decree.  In  the  case  of  CMnningham  v.  i 
^Schley,  68  Oa.  105,  it  waa  aald:,  oy  VjUUvIC 
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"When  a  party  to  a  contract  aeeka  to  enforce 
the  same  by  bill  for  specific  performance,  and 
obtains  a  decree  thereon,  the  contract  is  merged 
into  the  decree.  Such  contract  and  the  decree 
founded  upon  it  will  not  be  set  aside  at  the  in- 
stance of  the  party  who  took  it,  on  the  ground 
that  ^B  defendants  refuse  to  fully  comply  with 
it,  and  that  on  account  oi  insolvency  they  can- 
not be  compdled  by  execution  to  do  so,  as  pro- 
vided in  the  decree.  Especially  will  such  decree 
stand  in  the  absence  of  any  allegation  of  fraud, 
accident,  or  mistake,  or  that  insolvency  had  oc- 
curred since  it  was  rendered." 

It  follows  from  wbat  Is  said  above  that  the 
court  erred  In  remolding  the  decree  as  pray- 
ed by  the  defendant  In  error  and  in  enlarging 
the  time  in  which  the  administrator  of  H.  B. 
Lewis  had  to  pay  the  money  as  a  condition 
to  the  vesting  of  the  title  to  said  land  in  the 
estate  of  H.  B.  Lewis.  On  the  contrary,  the 
court  should  have  granted  the  prayers  of  pe- 
titioners, the  plaintiffs  in  error,  for  a  writ 
of  possession.  The  foregoing  decision  also 
decides  the  questions  made  in  the  cross-bill 
of  exceptions  adversely  to  the  plaintiff  in 
error  in  the  cross-bill. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions and  affirmed  on  the  eross-bilL  All 
the  Justices  concur. 


(IM  Ga.  173) 

HILL  et  aL  v.  LEWIS  et  al.    (No.  113.) 
(Supreme  Court  of  Georgia.     Nov.  17,  1916.) 

(ByTUbvt  iv  the  Court.) 

Modification  of  Jddqmknt. 

Under  the  preceding  case  of  HHI  ▼.  Lewis, 
91  S.  E.  40,  the  Judgment  of  the  court  in  this 
case  was  unauthorized. 

Error  from  Superior  Court,  Pulaski  County; 
J.  L.  Kent,  Judge. 

Action  between  J.  T.  HUl  and  others,  ad- 
ministrators, and  J.  A.  Lewis,  administra- 
tor, and  others.  There  was  a  Judgment  for 
the  latter,  and  the  former  bring  error.  Re- 
versed. 

Hall  &  Grice  and  Chas.  J.  iBIoch,  all  of 
Macon,  for  plaintiffs  in  error.  John  P.  Ross, 
of  Macon,  and  H.  E.  Coates,  of  Hawklnsville, 
for  defendants  in  error. 


BECK,    J.     Judgment 
Justices  concur. 


reversed.     All  the 


(X4S  Qa.  190) 

JOHNSON  V.  STATE.    (No.  121.) 

(Supreme  Court  of  Georgia.'    Nov.  17,  1916.) 

(BvUalua  hy  the  Court.) 

1.  Cbiuinai,  Law  <3=3ll78— Appkal— Obouhd 
FOB  New  Tbial— Abandonment. 

The  first  ground  of  the  amendment  to  the 
motion  for  new  trial  is  not  referred  to  in  the 
brief  of  counsel  for  plaintiff  in  error,  and  will 
therefore  be  considered  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8!  3011-3013;  Dec.  Dig.  «8=» 
117a) 

2.  Cbiuinai,  Law  «=»695(6)— Rbobption  or 
,    BviDBNOc— Objection. 

'  Where  evidence  is  objected  to  in  its  entire- 
ty, some  portion  of  which  is  admissible,  such 


objection  is  not  well   taken,  though   some  of 
the  evidence  may  be  inadmissable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1637;  Dec.  Dig.  «=>e05(6).] 

3.  Witnesses  e=»4D(l)— Compktenot— Age. 

The  mere  fact  that  a  witness  is  but  13 
years  of  age  is  not,  without  more,  ground  to 
exclude  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  97;  Dec.  Dig.  <»s>40(l).] 

4.  iNSTBircnoN  on  Aubi. 

The  instruction  complained  of  in  the  motion 
for  new  trial  on  the  subject  of  alibi  is  in  ac- 
cord with  the  ruling  made  in  the  case  of  Harri- 
son V.  State,  83  Ga.  129(3),  9  S.  E.  542,  and 
is  therefore  not  cause  for  new  trial. 

5.  Cbiuinai,  Law  ®=>964(5)  —  Motion   fob 
New  Tbial — Statement  of  Gbounds. 

A  ground  of  a  motion  for  new  trial  in  the 
following  language:  "Because  the  court  erred 
in  not  charging  the  jury  in  this  ease,  as  re- 
quested by  defendant  8  counsel  in  writing,  on 
the  law  of  'manslaughter,' "  is  too  general  and 
indefinite  to  present  any  question  for  decision. 
[H!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2366;  Dec  Dig.  <S=>954(5).1 

6.  Motion  fob  New  Tbial— Amendment. 

No  ground  of  the  amendment  to  the  motion 
for  new  trial,  not  hereinbefore  dealt  with,  is 
meritorious. 

7.  SuFFICDtNCT    of    EVIDENCE  —  DENIAL    OF 

New  Tbial. 
The  verdict  is  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Son  Johnson  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  R.  Cktoper,  of  Macon,  for  plaintiff  in 
error.  John  P.  Ross,  Sol.  Gen.,  of  Macon, 
Clifford  Walker,  Atty.  Gen.,  and  Mark  Hold- 
ing, of  Atlanta,  tor  the  State. 


FISH,  C.  J.    Judgment  affirmed. 
Justices  concur. 


All  the 


(US  Oa.  164) 
FORD  V.  FORD.    (No.  100.) 
(Supreme  Court  of  Georgia.     Nov.  17,  1916.) 
(SyUabug  by  the  Court.) 

1.  DiVORCB    €=>130  —   SUFFICIENCT    OF    HVl- 
DENCB— CBUEL  TBEATMKNT. 

The  evidence  authorized  the  verdict  grant- 
ing a  total  divorce  to  the  libelant,  and  the 
amount  of  permanent  alimony  awarded. 

[Ed.    Note. — For    other   cases,    see    Divorce, 
Cent  Dig.  JIS  442-445;    Dec.  Dig.  «=130.] 

2.  Tbial  e=>193(2)  —  Instbuotion  —  Expbeb- 
sioN  OF  Opinion. 

The  statement  of  the  court  in  his  charge 
to  the  Jury,  and  while  stating  the  contentions 
of  th<>  plaintiff,  that  "the  libelant  asks  for  an 
allowance  out  of  her  husband's  estate  for  her 
support  when  you  have  divorced  the  two  ac- 
cording to  the  prayers  of  the  petition,"  is  not 
objectionable  on  the  ground  that  it  contains  an 
expression  of  opinion  by  the  court  to  the  effect 
that  a  divorce  in  favor  of  the  plaintiS  would,  of 
qourse,  be  granted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  437;  Dec.  Dig.  <S=»193(2).] 
8,  Tbial  «=»256(l)—lNSTBnc!TioN8— Request. 

The  ground  of  the  motion  complaining  of 
the  Courtis  failure  to  cover,  in  his  charg«  to 
the  jury,  certain  issues  made  by  the'defend- 
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ant's  nnawer  ia  without  merit  If  the  defendant 
desired  more  particular  instructions,  be  atiould 
hare  made  a  written  request  for  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  CSent 
DiE.  U  628.  633;  Dec.  Dig.  «=>256(1).] 

Wiah,  C  3^  diaaentiiiic- 
(AMiHonal  8ylldbu»  hy  Editorial  Staff.) 

4.  DrvoBCB    ^=927(1)  —  Gbounds  —  "Cbuk. 

Tbbatmekt." 
"Cruel  treatment"  as  a  xround  of  total  or 
partial  (fivorce  within  the  meaninK  of  Civ.  Code 
1910,  {  2946,  is  the  willful  infliction  of  pain, 
bodily  or  mental,  upon  the  complaininK  party, 
such  as  reasonably  justifies  an  apprehension  of 
danicer  to  Ufe,  limb,  or  health. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  62,  76,  81,  82;  Dec  Dig.  «=» 
27(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cruelty.] 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  by  Mrs.  Ida  Ford  against  iTerson  L. 
Ford.  Judgment  tor  the  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

R.  D.  Smith,  of  Tifton,  and  R.  S.  Foy,  of 
Sylvester,  for  plaintiff  in  error.  Middle- 
brooks  &  Pennington  and  T.  H.  Burross,  Jr.; 
aU  of  Madison,  J.  S.  Ridgdill,  of  Tifton,  and 
John  W.  Crenshaw,  of  Atlanta,  for  defendant 
in  error. 

BECK,  J.  Mrs.  Ida  Ford  brought  a  libel 
for  divorce  against  her  husband,  Iverson  I* 
Ford.~  There  was  also  a  prayer  for  perma* 
nent  aUmony.  The  Jury  upon  the  trial  re- 
turned a  verdict  granting  a  total  divorce  and 
awarding  permanent  alimony  in  the  sum  of 
17,500.  The  defendant  made  a  motion  for  a 
new  trial,  wbidi  was  overruled. 

[1]  1.  The  plaintiff  In  error  Insists  that 
tlie  general  grounds  of  his  motion  for  a  new 
trial  should  be  sustained,  and  that  the  ver- 
dict should  be  set  aside  because  of  a  lack  of 
evidence  to  support  It  With  this  contention 
we  cannot  agree.  The  libelant  bases  her  suit 
and  ber  right  to  a  total  divorce  upon  certain 
alleged  acts  of  cruel  treatment,  and  there 
was  evidence  submitted  from  which  the  jury 
were  authorized  to  find  that  the  allegations 
of  cruel  treatment  were  sustained.  In  case 
of  cruel  treatment  by  either  husband  or  wife, 
the  jury  in  their  discretion  may  grant  either 
a  total  or  partial  divorce.    Civil  Code,  i  2946. 

[4]  "Cruel  treatment"  within  the  meaning 
of  this  section,  to  the  willful  Infliction  of  pain, 
bodily  or  mental,  upon  the  complaining  party, 
such  as  reasonably  justifies  an  apprehension 
of  danger  to  life,  limb,  or  health.  Stoner  v. 
Stoner,  134  Oa.  368,  67  S.  E.  1030.  In  the 
case  of  Ring  v.  Ring,  118  Oa.  183,  44  S.  E. 
861,  62  L.  R.  A.  878,  Candler,  J.,  in  a  full 
discussion  and  clear  analysis  of  the  prior  de- 
cisions of  this  court  defined  the  expression 
"cruel  treatment"  giving  substantially  the 
definition  employed  in  the  later  case  of  Ston- 
er r.  Stoner,  supra,  and  disapproving  the  rul- 


ing upon  tills  subject  in  the  case  of  Myrlck 
V.  Myrlck,  67  6a.  771.  And  when  we  hold  in 
this  case  that  the  allegations  of  cruel  treat- 
ment are  supported  by  the  evidence,  we  are 
applying  the  sound  rule  laid  down  In  the  case 
of'  Ring  V.  Ring  and  the  earlier  cases  cited 
and  quoted  In  support  of  the  Ring  Case.  In 
substance,  the  testimony  of  the  plaintiff,  who 
appeared  as  a  witness  on  ber  own  behalf, 
showed  that  before  the  happening  of  the  oc- 
currence which  caused  the  final  separation, 
the  husband  and  wife  bad  become  estranged. 
He  had  plainly  intimated,  if  he  had  not  di- 
rectly charged.  In  remarks  made  to  the  wife 
a  few  weeks  before  the  final  separation,  that 
she  was  taking  certain  trips  away  from  home 
to  meet  other  men,  and  that  her  relations 
with  other  men  had  become  improper.  Mrs. 
Ford  had  then  separated  from  her  husband 
and  begun  to  occupy  a  different  room,  but 
yielded  to  Ids  entreaties  and  returned  to  him. 
But  in  November.  1913,  a  scene  of  violence 
took  place  between  the  wife  and  husband, 
when  a  certain  young  man  was  making  a  vis- 
it to  the  home  of  the  Fords  for  the  purpose 
of  calling  upon  their  daughter.  This  young 
man  afterwards  married  the  daughter.  Mr. 
Ford  had  conceived  a  violent  antipathy  for 
the  young  man;  but  Mrs.  Ford  insisted  that 
he  should  be  permitted  to  visit  at  their  house, 
as  be  and  the  daughter  were  to  be  married, 
and  she  preferred  their  meeting  at  home  to 
their  meeting  somewhere  else.  Mr.  Ford  said 
the  young  man  was  not  a  gentleman.  Mrs. 
Ford  insisted  that  he  was.  Mr.  Ford  insisted 
that  she  had  nothing  to  do  with  It.  She  took 
a  contrary  view,  and  announced  her  view  em- 
phatically. Mr.  Ford  then  called  Mrs.  Ford 
a  "lie."  He  walked  toward  her,  held  his  fin- 
ger In  her  face,  and  put  his  teeth  in  her  face 
(to  employ  her  own  language,  though  she  evi- 
dently did  not  mean  that  he  bit  her,  but  mere- 
ly thrust  his  face  close  into  hers),  and  then 
called  her  a  "stinking  lie."  Mrs.  Ford  then 
slapped  him.  He  had  called  her  a  "lie"  three 
or  four  times,  and  when  he  applied  this  term 
the  third  or  fourth  time  she  slapped  him.  He 
then  struck  her  three  times — struck  her  on 
both  sides  of  the  face  and  once  in  the  mouth. 
He  then  attempted  to  follow  up  the  blows, 
and  would  have  continued  to  strike  her,  but 
the  daughter  seized  him  and  told  him  not  to 
hit  her  mother  again.  The  blows,  the  wife 
testified,  were  painful  and  humiliating.  She 
separated  from  him,  and  did  not  again  co- 
habit with  him,  though  she  remained  in  a 
separate  room  in  the  house.  This  Is  the  tes- 
timony of  the  wife.  The  jury  had  the  right 
to  accept  it  as  true.  As  a  matter  of  fact  it 
was  corroborated  In  several  particulars  by 
witnesses  introduced  by  the  defendant 

We  will  not  stop  to  inquire  whether  the 
two  or  three  blows  Inflicted  by  the  husband 
upon  the  face  of  the  wife  required  a  flnding 


that  the  husband  was  guilty  of  such  cruel 
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treatment  as  the  statute  provides  may  give 
the  right  to  a  total  divorce,  or  whether  the 
Jury  might  not  have  found  that  the  striking 
of  these  blows,  under  the  circumstances  nar- 
rated, were  the  mere  result  of  a  temporary 
ebullience  of  temper,  and  that  they  were  not 
BuflBdent  to,  ,and  did  not,  Jeopardize  the  life 
or  limb  or  health  of  the  wife  or  create  a  rea- 
sonable apprehension  on  her  part  that  ber 
body  or  health  was  in  danger.  But  we  are 
fully  persuaded  that  the  Jury  were  authoriz- 
ed to  find  that,  all  the  circumstances  being 
considered,  the  conduct  of  the  husband  on  the 
occasion  to  which  we  are  referring  amounted 
to  cruel  treatment,  that  cruel  and  painful 
and  humiliating  blows  were  struck,  and  that 
they  were  of  such  a  character  as  to  create  in 
the  mind  of  a  woman  a  reasonable  apprehen- 
sion that  her  health  and  body  were  in  dan- 
ger. That  being  true,  they  were  authorized 
to  find  a  verdict  granting  a  total  divorce. 

[2,  S]  2,  3.  The  rulings  made  in  headnotes 
2  and  S  require  no  elaboration. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except 

FISH,  C.  J.  (dissenting).  I  cannot  agree 
with  the  other  members  of  the  court  in  hold- 
ing that  the  acts  set  out  In  the  majority  opin- 
ion constitute  cruel  treatment,  under  the  def- 
inition of  those  words  laid  down  in  the  cases 
of  Ring  V.  Ring,  118  Ga.  183,  44  S.  E.  861,  62 
L.  R.  A.  878,  Brown  v.  Brown,  129  Ga.  246, 
68  S.  B.  825,  Cureton  v.  Cureton,  132  Ga.  745, 
65  S.  E.  65,  Stoner  v.  Stoner,  134  Ga.  868,  67 
S.  E.  1030,  and  Miller  v.  Miller,  139  Ga.  282, 
77  S.  E.  21 ;  the  definition  given  in  those  cases 
being  to  the  effect  that  "cruel  treatment,"  as 
a  ground  for  total  divorce — 

"is  the  willful  infliction  of  pain,  bodily  or  men- 
tal, upon  the  complaining  party,  such  as  rea- 
BoDably  jusrtifles  an  apprehension  of  danxer 
to  life,  limb,  or  health." 


(146  Oa.  296)  

WALKER  V.  WESTERN  &  A.  R.  CO.    (So. 
189.) 

(Supreme  Court  of  Georgia.    Bee.  14,  1918.) 

(SvUahut  ip  the  Court.) 

1.  Railkoads     «=5»397(1)— Opebatiow— Iwju- 
BiEs  TO  Pebsons  on  Teack— Evidence. 

In  an  action  by  a  widow  for  damages  from 
the  homicide  of  her  husband  by  a  train  while 
walking  along  the  tracks  of  the  defendant  rail- 
road company,  it  was  competent  to  bring  out 
testimony,  on  cross-examination  of  the  plaintiff's 
witnesses,  to  the  effect  that  the  place  at  which 
the  injury  occurred  was  in  the  switching  yards 
of  the  defendant,  and  that  engines  were  fre- 
quently operated  at  the  place  in  switching  and 
otherwise  moving  cars. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $S  1344,  1351,  1355;  Dec.  Dig.  «=> 
397(1).] 

2.  FoBMEB  Decision  Contboixino — Gbant  of 
Nonsuit  Ebboneous. 

Under  the  pleadings  and  the  evidence,  the 
case  is  controlled,  so  far  as  it  relates  to  the 
question  of  nonsuit,  by  the  principles  ruled  in 
Wright  V.  Southern  Railway  Co.,  139  (3a.  448, 


77  S.  Hi  384,  and  it  differs  from  Fowler  v. 
Georgia  Railroad,  etc.,  C!o.,  133  Ga.  664,  66  S. 
E.  900,  in  which  the  place  of  Injury  was  in  the 
separate  switch  yards  proper  of  the  defendant 
company.    It  was  erroneous  to  grant  a  nonsuit. 

Error  from  Superior  CVnirt,  Flilton  Oninty ; 
Geo.  L.  Bell,  Judge. 

Action  by  Cassie  Walker  against  the  West- 
em  &  Atlantic  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Hewlett,  Dennis  ft  Whitman,  of  Atlanta, 
for  plaintiff  In  error.  Tye,  Pteeples  4  Tye,  of 
Atlanta,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


a«Oa.  ZT») 
DORSET  V.  BYROMVILLE  MFG.  CO,    (No. 
177.) 
(Supreme  Court  of  Georgia.    Dec.  14, 1916.) 

(Syllabut  by  the  Court.) 

Appeal    and    Ebbob    4s»634r— Bxoo^d — De- 

rECis— Dismissal. 
The  bill  of  exceptions  complains  of  error  in 
the  trial  of  a  case  brought  to  the  November  term, 
1912,  of  Dooly  county  superior  court,  and  the 
transcript  contains  a  record  of  a  cause  brought 
to  the  January  term,  1913,  of  the  city  court  of 
Vienna;  and,  the  clerk  of  the  superior  court  of 
Dooly  county  having  certified  that  no  such  case 
as  that  described  in  the  bill  of  exceptions  was 
brought  to  the  November  term,  1912,  of  the  su- 
I>erior  court  of  Dooly  county,  it  Is  manifest  that 
the  bill  of  exceptions  and  the  transcript  apply 
to  different  cases;  and,  there  being  no  record 
of  any  such  case  as  that  described  in  the  bill  of 
exceptions,  the  biU  of  exceptions  must  be  dis- 
missed. Walker  v.  Evans,  %  Ga.  882,  12  S.  E. 
1070. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  2775,  2829 ;  Dea  Dig.  ®=» 
634.] 

Error  from  Superior  (Jourt,  Dooly  (3onnty; 
W.  F.  George,  Judge. 

Action  between  S.  W.  C.  Dorsey  and  the 
Byromville- Manufacturing  Company.  From 
the  Judgment,  Dorsey  brings  error.  Dis- 
missed. 

Jule  Felton,  of  Montezuma,  tor  plaintiff 
in  error.  W.  V.  Harvard,  of  Vienna,  and  E. 
F.  Strozler,  of  Ck>rdele,  for  defendant  In  error. 

EVANS,  P.  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(146  Oa.  246) 

WIIiUAMS  r.  EOtlPIRE  UFE  INS.  CO.  et  al. 
(No.  156.) 

(Supreme  (3ourt  of  Georgia.     Dec  12,  1916.) 

(SyUabue  by  the  Oowrt.) 

Insubancs  €=3l37(2)— Lira  iNstntARCB— Poi.* 

ICIES— VaLIMTT. 

Under  the  evidence  as  contained  in  the  state- 
ment of  facts  agreed  npon  by  the  parties,  the 
conrt,  to  whom  the  case  was  submitted  without 
the  intervention  of  a  jury,  did  not  err  in  ren- 
dering a  judgment  in  defendant's  favor. 

[Ed.   Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  %  234 ;   Dee.  Dig.  «=137(2).] 
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Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  Ll  Bell,  Judge. 

Action  by  Mollle  WlUlams,  administratrix, 
against  the  Empire  Life  Insurance  Company 
and  others.  There  was  a  judgment  for  de- 
fendants, and  plalntUT  brings  error.  Af^ 
firmed. 

This  case  was  submitted  to  the  court  for 
trial  without  the  intervention  of  a  Jury, 
upon  a  statement  of  facts  agreed  upon  by  the 
parties,  which,  omitting  the  immaterial  parts, 
was  as  follows: 

The  defendant  wa«  a  life  insurance  corpora- 
tion under  the  law«  of  Georgia.  The  insured, 
Bamett  Williams,  died  intestate  on  July  18. 
1913.  The  plaiutiS  was  the  legally  qualilied 
SdministratTUC  of  his  estate,  and  had  a  right  to 
maintain  this  action.  A  true  copy  of  the  policy 
attached  was  to  the  petition.  The  plaintiff  had 
complied  with  the  law  and  with  the  terms  of 
the  policy  relative  to  notice  and  proofs  of 
death.  The  original  application  Upon  which  the 
policy  was  iasued  is  a  part  of  the  agreement  of 
ucts.  At  the  time  the  insured  made  said  ap- 
plication he  was  apparently  in  good  health,  and 
the  examining  physician  did  not  detect  any 
troable  or  disease  existing.  The  policy  sued  on 
was  delivered  on  July  15, 1913,  after  having  been 
approved  for  issuance  by  the  company  on  July. 
10,  1913.  At  the  time  the  policy  was  delivered 
the  insured  was  desperately  Ul  from  appendicitis,  | 
for  which,  on  July  14,  1913,  he  had  been  op- 
erated upon  in  order,  if  possible,  to  save  his 
life;  and  that  from  said  disease  he  died  on 
July  18,  1913.  He  did  not  pay  in  cash  the  first 
premium  upon  the  policy,  but  gave  to  the  agent 
of  the  insurer  his  note  for  the  amount  of  it 
(^3.19)  upon  making  the  application.  The  note 
was  never  paid,  but  was  tendered  back  to  the 
plaintiff,  and  demand  was  by  the  defendant  for 
the  return  of  the  policy.  Tne  plaintiff  refused 
to  accept  the  note  or  return  the  policy.  She 
tendered  to  the  insurer  the  amount  of  the  note 
after  the  death  of  the  insured,  and  the  insnrer 
refused  to  accept  the  money  so  tendered.  The 
company  knew  nothing  of  the  illness  of  the  in- 
snred  when  it  sent  the  policy  to  its  local  agent 
for  delivery,  but  this  agent  knew  of  the  illness  of 
the  insured  and  of  the  operation,  and  delivered 
the  policy  to  Mm  with  full  knowledge   of  his 

Sbynoal  condition.    Plaintiff  introduced  the  fol- 
>wing  receipt: 

"Received  from  B.  Williams,  of  Flowery 
Branch,  Ga.,  the  sum  of  twentj-three  dollars 
and  nineteen  cents,  being  the  semiannual  pre- 
mium cm  policy  No.  33684,  due  on  the  10th  day 
of  July.  1913,  which  pays  the  preminm  up  to 
the  10th  day  of  January,  1914.  This  receipt, 
to  be  valid,  must  be  rigrned  by  the  president  or 
secretary  and  countersigned  by  an  authorized 
agent  of  the  company.  Countersigned  this  15th 
day  of  Jnly,  1915. 

"8.  H.  Rogers.  Secretary. 

"H.  T.  Pirkle,  Agent" 

He  application  to  the  defendant  for  insur- 
ance was  made  by  Barnett  Williams,  aged  20 
years,  on  July  3,  1913,  and  was  given  to  its 
agent,  H.  T.  Pirkle.  lie  policy  was  made  pay- 
able to  the  estate  of  the  insured,  and  was  for 
$1,900.  "for  which  binding  receipt  was  given, 
and  the  policy  to  be  dated  July  10,  1913."  The 
application  contained  the  following: 

"It  is  herebv  agreed  that  all  the  foregoing 
statements  and  answers  and  also  those  I  make 
to  the  company's  medical  examiner  are  warrant- 
ed to  be  full,  complete,  and  true,  and  are  offer- 
ed to  the  company  as  a  consideration  for  the 
contract,  which  shall  not  take  effect  until  this 
application  has  been  accepted  by  the  company 
at  the  home  office  in  Atlanta,  Ga.,  and  the  first 
preminm  shall  have  been  paid  to  and  accepted 
Dy  the  company  or  an  anthorlzed  agent  during 


the  life  and  good  health  of  the  person  herein 
proposed  for  a  policy.  I  have  read  a  sample 
blank  form  of  the  policy  applied  for  to  be  m- 
surcd  on  the  above-named  plan,  and  I  hereby 
accept  the  conditions  of  the  same;  and  I  agree 
that  no  statement,  promises,  or  information 
made  or  given  by  the  person  soliciting  or  tak- 
ing this  application  fiball  be  binding  on  the 
company  unless  such  statement,  promises,  or 
information  be  reduced  to  writing  and  presented 
to  the  officers  of  the  company  at  the  home  office. 
This  application  and  the  policy  hereby  applied 
for,  taken  together,  shall  constitute  the  entire 
contract  between  the  parties  hereto." 

In  the  application  it  appears  that  the  follow- 
ing questions  were  asked  the  insured  by  the 
medical  examiner,  and  the  following  answers 
given: 

"Q.  Have  you  any  reason  to  believe  yourself 
now  not  to  be  in  perfect  health?  A.  No.  Q. 
Have  you  any  appendicitis?    A.  No." 

These  questions  and  answers  were  made  a 
part  of  the  policy.  The  policy  contained  the 
following  stipulations: 

"No  agent  has  power  on  behalf  of  the  com- 
pany to  make  or  modify  this  or  any  contract 
of  insurance,  to  extend  the  time  for  paying  a 
premium,  to  waive  any  forfeiture,  to  bind  the 
company  by  making  any  promise  or  making  or 
receiving  any  representation  or  information. 
These  powers  can  only  be  exercised  by  the  pres- 
ident or  secretary,  and  will  not  be  delegated. 
This  policy  and  toe  application  therefor  consti- 
tute the  entire  contract.  This  contract  is  made 
in  consideration  of  the  payment  in  advance  to 
the  company  of  twenty-three  and  nineteen  one 
hundredths  ($23.19)  dollnrs,  on  the  delivery  of 
this  policy  to  the  insured  while  in  good  health, 
and  the  payment  of  a  like  amount  thereafter  to 
the  company  at  its  home  office  In  the  city  of  At- 
hinta,  Georgia,  on  the  10th  day  of  July  and  Jan- 
uary in  each  and  every  year,    etc. 

The  court  rendered  a  Judgment  In  favor  of 
the  defendant.  The  plaintiff  made  a  motion 
for  a  new  trial,  which  was  overruled. 

Thos.  H.  Scott,  of  Atlanta,  and  C.  N.  Davie 
and  B.  P.  OaiUard,  both  of  GatnesrHIe,  for 
plaintiff  in  error.  F.  A.  Hooper  and  R.  C.  & 
P.  H.  Alston,  all  of  Atlanta,  for  defendants 
In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  instant  case  Is  not  identical  in  its  facts 
wtth  the  case  of  Reese  v.  Fidelity  Mntnal 
Life  Assodatton,  111  Ga.  482,  38  S.  B.  637. 
Bat  upon  the  controlling  question  it  Is  very 
similar  to  that  case,  and  we  are  of  the  opin- 
ion that  the  ruling  there  made  is  controlling 
here.  The  reasoning  upon  which  that  ruling 
Is  based,  and  which  Is  entirely  applicable  to 
the  facts  of  the  present  case,  is  sound  and 
sui^orted  by  the  authorities  adduced  to  sup- 
port the  conclusions  reached. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

a46  Qa.  238) 

JONES  y.  BLACKWELDBR.     (No.  148.) 
(Supreme  Court  of  Georgia.     Dec  12,   1916.) 

(SyUabui  bv  the  Court.) 

1.  AppitAL  AND   Ehrob   <8=.302(3)— Rkvibw— 

AS.SI0NMKMT8  OF  Ebbob — Gbounds  vob  Nkw 

Trial. 

Grounds  of  a  motion  for  a  new  trial,  based 

upon   the   admission   or  exclusion  of  evidence, 

which  embrace  utterly  superfluous  and  unnecea- 
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sary  matter,  snch  as  colloquies  between  counsel 
on  Doth  sides,  or  between  counsel  and  the  court, 
recitals  of  irrelevant  facts,  and  other  like  thines, 
to  such  an  extent  as  to  bury  the  question  sought 
to  be  raised  in  a  mass  of  needless  phraseology, 
and  thus  render  it  difficult,  if  not  impracticable, 
for  this  court  to  ascertain  what  was  the  ruling 
or  other  conduct  of  the  court  complained  of, 
will  not  be  considered.  Applying  this  ruling  to 
the  grounds  of  the  motion  in  this  case  relating 
to  the  admissibility  of  evidence,  none  of  them 
are  made  in  such  a  manner  as  to  present  a  ques- 
tion for  determination  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1747;  Dec.  Dig.  <S=s>302(3).J 

2.  Landlord  and  Tenant  ®=>286— Dispos- 
session OF  Tknant  —  Actions  —  Ihstbuc- 

TI0N8. 

Where  a  dispossessory  warrant  is  sworn 
out  against  a  tenant  holding  over,  to  recover 
possession  of  land  and  double  rent  under  sec- 
tion 5385  et  seq.  of  the  Civil  Code  of  1910,  it 
is  error  for  the  court  on  the  trial  to  charge  the 
jury  to  look  to  the  evidence  and  see  what  the 
tenant  had  possession  of,  whether  he  merely  had 
possession  of  a  house  and  barn,  or  a  number  of 
acres  of  land,  and,  if  a  number  of  acres,  how 
many  acres,  and  see  for  how  long  he  held  i>os- 
session  of  the  property,  and  what  the  rental 
value  of  it  was  for  the  time  he  did  hold  posses- 
sion after  the  expiration  of  his  contract,  and 
whatever  the  jury  found  that  rental  value  to  be 
the  landlord  would  be  entitled  to  recover. 

(Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  1198;    Dec.  Dig.  <S=>2m.l 

3.  Landlobd  and  Tenant  4=3216— Holding 
Over- Damages. 

In  such  case  the  measure  of  damages  would 
be,  if  the  evidence  authorized  it  an  amount 
double  the  rental  value  for  the  entire  premises 
for  the  time  the  premises  were  held  over  by  the 
tenant  beyond  his  term. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  U  861-865 ;  Dec.  Dig.  €=» 
216.1 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  C.  W.  Jones  against  D.  F.  Black- 
welder.  There  was  a  Judgment  for  plaintiff, 
and,  deeming  the  award  Insufficient,  he 
brings  error.    Reversed. 

Maddox  &  Doyal,  of  Rome,  for  plaintiff  in 
error.  M,  B.  Eubanka,  of  Rome,  for  defend- 
ant in  error. 


HILL,  J.  This  case  was  here  on  a  previ- 
ous occasion.  On  the  facts  recited  in  that 
record  this  court  held,  reversing  the  judg- 
ment of  the  court  below,  that  the  case  was 
still  in  court  Jones  v.  Blackwelder,  143  Oa. 
402,  85  S.  E.  122.  Subsequently  the  case  was 
tried  and  resulted  in  a  verdict  for  the  plain- 
tiff, who,  being  dissatisfied  as  to  the  amount 
awarded  by  the  verdict,  moved  for  a  new 
trial,  which  was  refused,  and  he  excepted. 

[1]  1.  The  first  headnote  requires  no  elab- 
oration. 

[2,  3]  2, 3.  The  court  charged  the  jury: 

To  "look  to  the  evidence  and  see  what  Mr. 
Blackwelder  held  possession  of,  if  anything; 
see  whether  he  merely  held  possession  of  a 
house,  of  a  barn,  of  a  house  and  bam,  or  a 
number  of  acres  of  land,  and,  if  a  number  of 
acres,  how  many  acres,  and  see  for  how  long 
be  held  possession  of  the  property,  and  what  the 


rental  value  of  it  was  for  the  time  he  did  hold 
possession  of  [it]  after  the  expiration  of  his 
contract  and  whatever  you  find  that  rental  val- 
ue to  be  Mr.  Jcmes  is  entitled  to  recover  double 
that  value  at  your  hands." 

Error  is  assigned  on  this  charge;  and  it 
is  insisted  that  Inasmuch  as  Blackwelder  had 
rented  the  whole  farm,  and  there  w^s  no  is- 
sue as  to  possession  (the  answer  of  the  ten- 
ant having  been  withdrawn),  the  possession 
would  not  be  divisible,  but  the  tenant  would 
be  chargeable  with  the  whole,  and  that  the 
court  should  have  so  instructed  the  jury. 
We  think  the  portion  of  the  charge  excepted 
to  was  error  requiring  a  new  trial.  It  was 
calculated  to  lead  the  jury  to  believe  that 
the  plaintiff  could  only  recover  as  double 
rent  the  rental  value  of  that  portion  of  the 
premises  he  testified  he  was  in  actual  physi- 
cal possession  of,  which  under  the  evidence 
was  less  than  the  whole.  He  should  have 
charged  them  that  the  plaintiff  was  entitled 
to  recover,  imder  the  statute.  If  the  evidence 
authorized  it,  an  amount  doable  the  rental 
value  of  the  premises  for  the  time  they  were 
held  over  by  the  tenant  beyond  his  term. 
Stanley  v.  Stembrldge,  140  Ga.  750,  79  S.  B. 
842.  The  plaintiff  was  not  entitled  to  recover 
the  "reasonable  rental  value  of  all  of  said 
farm  for  the  period  of  one  year  doubled,"  as 
contended,  but,  if  the  evidence  authorized  it, 
he  would  be  entitled  to  recover  an  amount 
double  the  rental  value  of  the  entire  place 
rented,  for  the  time  the  premises  were  held 
over  by  the  tenant  beyond  his  term.  The  en- 
tire premises  rented  by  the  tenant  would  be 
presumed  to  be  in  his  possession  as  a  tenant 
holding  over ;  and  the  landlord  could  recover 
double  the  rental  value  for  the  whole  during 
the  period  he  was  deprived  of  iwssesslon,  in 
the  absence  of  proof  that  a  portion  of  the 
premises  had  been  turned  back  to  and  receiv- 
ed by  the  landlord,  or  that  the  latter  had 
retaken  possession  of  a  part  thereof. 

There  are  other  assignments  of  error  on 
portions  of  the  charge,  but  they  revolve 
around  the  rulings  above  made,  and  on  the 
next  trial  the  charge  can  be  adjusted  to  the 
decision  here  rendered. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


OM  Qa.  2(X» 
SOUTHERN  RY.  CO.  v.  WILLIAMS. 
(No.  128.) 
(Supreme  Court  of  Georgia.     Nov.  18,  1916.> 

(Syllahua  by  the  Court.) 

1.  Cabbiebs  <S=3358— Oabriage  of  Passen- 
QERs— Payment  or  Fare— Conditions  Pre- 
cedent. 

Where  a  passenger  upon  a  train  of  a  rail- 
way company  is  asleep  upon  reaching  the  des- 
tination called  for  by  his  ticket,  and  is  awaken- 
ed by  the  conductor  at  a  station  further  on,, 
where  the  passenger  expresses  a  desire  to  con- 
tinue his  journey  until  the  train  meets  the  next 
train  going  the  direction  of  his  original  destina- 
tion, and  offers  to  pay  his  fare  therefor,  it  is  not 
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a  condition  precedent  to  continuing  his  Journey 
that  he  tender  unpaid  fare  for  the  distance  al- 
ready traTeled,  in  the  absence  of  a  demand 
therefor  by  the  conductor;  and  if  in  these  cir> 
cnmstances,  and  with  no  other  sufficient  rea- 
son therefor,  the  conductor  eject  him  from  the 
train,  the  railway  company  is  liable  in  damages. 
[Bid.  Note. — For  other  cases,  see  Carriers,  Cent. 
Dig.  «S  1434-1438;  Dec.  Dig.  <&=>35S.] 
2.  DAKAaxs  «=s>216(l) — ^iNSTsucrioNa  —  Pbo- 

PBIETT. 

Where  the  trial  judge  in  bis  charge  to  the 
jury  stated  correctly  and  clearly  the  rule  as  to 
the  measure  of  damages  recoverable  for  pain  and 
BufFering,  and  in  connection  therewith,  and  close- 
ly following,  used  the  expression  that  the  "meas- 
ure" of  damages  is  a  question  for  the  jury,  it  is 
manifest  that  the  court  meant  the  "amount," 
and  snch  expression  was  not  harmful. 

VEO.  Kote. — For  other  cases,  see  Damages, 
Cent.  Dig.  U  548,  549;   Dec.  Dig.  <S=>216(1).] 

8.  AB8ION1CBIIT8    OF   BSBOB— SurFJCIENCT. 

There  is  no  merit  in  the  other  assignments 
of  error. 

Error  from  Superior  Court,  Gwinnett 
County;  C.  H.  Brand,  Judge. 

Action  by  T.  M.  Williams  against  the 
Southern  Railway  Company.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

T.  M.  Williams  brought  siiit  against  the 
railway  company  for  damages  from  personal 
Injuries.  The  case  was  tried,  and  the  jury 
rendered  a  verdict  for  the  plaintiff  for  $750. 
The  railway  company  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  it  ex- 
cited. Among  other  things,  the  plaintlS 
alleged  as  follows:  On  a  day  named  he  pur^ 
chased  from  the  defendant  company  a  first- 
class  ticket  in  Atlanta,  Ga.,  fron)  that  point 
to  Dulntb,  on  its  line  of  railway.  At  8:46 
p.  m.  he  boarded  the  defendant's  train  to 
go  to  Dulutb.  The  conductor  took  up  his 
ticket.  The  plaintiff  was  tired,  and  soon 
after  tioardlng  the  train  he  fell  asleep.  When 
the  train  reached  Duluth  he  was  stUl  asleep, 
and  did  not  know  tliat  be  had  reached  his 
destination.  For  this  reason  he  remained  on 
tlie  train,  and  when  Buford  was  reached 
the  cmidoctor  awoke  him  and  told  him  that 
be  had  arrived  at  his  station.  The  plaintiff 
left  the  train,  and  when  he  had  stepped 
upon  the  ground  he  sayr  that  he  was  at  Bu- 
ford instead  of  Dulutb.  Not  desiring  to  re- 
main In  Buford  for  the  night,  in  an  emer- 
gency be  determined  to  board  the  train  and 
continue  the  journey  until  he  could  reach 
Gainesville,  or  some  other  i)oint,  to  meet  the 
next  train  returning  to  Duluth.  He  boarded 
the  train  whUe  it  was  standing,  and  re- 
quested the  conductor  to  carry  him  thereon 
until  he  could  meet  ttte  next  train  returning 
to  Dulutb,  but  the  conductor  refused  to  com- 
ply with  bis  request;  and  the  plaintiff  then 
offered  to  pay  the  conductor  the  necessary 
fare  on  the  train  until  he  could  reach  the 
next  train  returning  to  Duluth,  which  was 
refused.  The  conductor  became  angry,  curs- 
ed and  abused  the  plaintiff,  and  called  a  po- 
liceman of  the  town  to  eject  him  from  the 


train.  While  the  plaintiff  was  standing  on 
the  platform,  the  policeman  seized  him  by  the 
arm,  giving  him  a  terrific  jerk.  As  he  did 
so  the  conductor  pushed  and  kicked  the 
plaintiff  from  the  platform  and  landed  him 
on  the  ground.  As  the  plaintiff  struck  the 
ground,  the  policeman  hit  hUn  over  the  head 
with  a  pistol,  cutting  his  head,  causing  the 
blood  to  fiow  freely,  and  causing  him  intense 
pain  and  suffering.  He  was  able  and  willing 
to  pay  Ms  fare,  not  only  from  Duluth  to  Bu- 
ford, but  also  from  Buford  on  to  the  point 
to  which  he  wished  to  continue  his  journey 
on  the  train;  and  "be  offered  to  pay  said 
fare."  He  contended  that  he  was  not  a  tres- 
passer; that  bis  ejection  from  the  train  was 
wrongful,  and  a  breach  of  duty  by  the  rail- 
way company  as  a  common  carrier ;  that  the 
refusal  of  the  conductor  to  allow  him  to  pay 
his  fare  was  also  a  breadi  of  duty  on  the 
part  of  the  company;  and  that  the  manner 
in  which  he  was  ejected  vras  wrongful  and 
unlawful,  and  caused  him  much  physical 
pain  and  suffering  and  much  mental  pain 
and  anguish,  and  humiliated  him  in  the  pres- 
ence of  his  fellow  passengers.  The  defend- 
ant admitted  the  jurisdiction  of  the  court, 
and  that  it  had  damaged  the  plaintiff. 

Blonton  Fortson,  of  Athens,  Dobbs  &  Wis- 
dom, of  Buford,  D.  M.  Byrd,  of  Lawrence- 
ville,  and  John  J.  &  Roy  M.  Strickland,  of 
Athens,  for  plaintiff  in  error.  O.  A.  Nix  and 
I.  L.  Oakes,  both  of  Lawrencevllle,  for  de- 
fendant in  error. 

GILBERT,  J.  (after  stating  the  facts  aa 
above).  [1]  1.  The  fourth  ground  of  the 
amended  motion  for  a  new  trial  complains 
that  the  court  refused  a  request  to  charge  the 
jury  the  following: 

"If  you  believe  from  the  evidence  that  the 
plaintiff,  Williams,  bought  a  ticket  to  Dulutb, 
and  that  the  train  stopped  at  Duluth  a  auffi- 
deiit  length  of  time  for  passengers  to  get  off, 
and  that  the  station  was  called,  it  was  the  duty 
of  Williams  to  get  off.  If  you  further  believe 
that  Williams  did  not  get  off  at  Duluth,  but  went 
on  to  Buford,  and  there  alighted  without  pay- 
ing his  fare  from  Duluth  to  Buford,  then  I 
charge  you  that  Williams  could  not  require  the 
conductor  to  permit  him  to  get  back  on  that 
train  until  he  paid  or  tendered  his  fare  from 
Duluth  to  Buford,  and  from  Buford  to  the  point 
he  desired  to  go." 

There  was  evidence  to  show  that  the  plain- 
tiff was  asleep  upon  reaching  Duluth,  the 
point  of  his  destination.  Upon  reaching  Bu- 
ford he  was  awakened,  and  given  an  oppor- 
tunity to  get  off.  Realizing  that  he  was  not 
at  his  station,  and  it  being  late  at  night,  he 
determined  to  continue  his  Journey  until  he 
met  the  next  train  returning  toward  Duluth. 
The  plaintiff  had  the  money  in  his  pocket, 
and  offered  to  pay  his  fare  to  the  conductor 
from  Buford  until  he  could  meet  the  return- 
ing train,  and  offered  to  pay  it  from  where 
be  might  meet'  such  train  back  to  Duluth. 
Though  conflicting  on  these  points,  there  is 
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evidence  to  show  tb&t  the  conductor  peremp- 
torily refused  to  grant  the  plaintiff  passage 
on  tiie  train  upon  any  condition;  but,  ctUl- 
Ing  in  the  aid  of  a  town  policeman,  with 
curses  and  kicks,  abusive  language  and 
blows,  the  plaintiff  was  forcibly  expelled 
from  the  train,  and  that  he  bled  profusely, 
suffering  much  physical  pain  and  mental 
anguish.  There  is  no  evidence  to  show  that 
the  conductor  made  any  demand  upon  the 
plaintiff  that  he  pay  his  fare  from  Duluth  to 
Buford  before  he  could  ride  further  on  the 
train.    The  conductor  himself  testified: 

"He  did  not  pay  his  fare  from  Duluth  to  Bu- 
ford.    Nobody  asked  him  for  anything." 

The  trial  Judge  states  in  a  note  to  this 
ground  of  the  motion  that  at  no  time  during 
the  trial  was  it  contended  that  the  plaintiff 
could  not  recover  because  he  had  not  paid 
bis  fare  from  Duluth  to  Buford,  and  that  the 
record  shows  that  no  demand  was  made  by 
the  conductor,  as  a  condition  precedent,  that 
the  plaintiff  pay  fare  from  Duluth  to  Buford 
before  be  could  ride  further.  Counsel  for  the 
plaintiff  in  etror  rely  upon  the  cases  of 
Coyle  V.  Southern  By.  Co.,  112  Ga.  121,  87 
S.  E.  163,  and  Wilson  v.  Bontbem  By.  Co., 
143  Ga.  189,  84  S.  E.  445.  An  examination  of 
these  cases  will  show  Quite  a  different  state 
of  facts  from  those  in  the  present  case.  In 
neither  of  these  cases  was  the  passenger 
asleep  npaa  reaching  his  destination,  and  In 
both  of  them  a  demand  was  made  by  the 
proper  official  of  the  company  for  back  fare. 
In  the  present  case  the  conductor  made  no 
demand  for  back  fare,  and  therefore  no  ten- 
der on  the  part  of  the  plaintiff  was  neces- 
sary. It  follows  tbat  the  Judge  did  not  err 
in  refusing  the  request  to  charge  c-ontalned 
in  the  fourth  ground  of  the  amended  motion. 

[2]  2.  The  fifth  ground  of  the  amended 
motion  for  a  new  trial  complains  of  the  fol- 
lowing charge  of  the  court: 

"If  you  believe  from  all  the  evidence  in  the 
case  that  the  plaintiff,  Williams,  under  the  rules 
hereinafter  stated  and  under  the  evidence  sub- 
mitted to  you,  was  illegally  ejected  or  put  off 
the  train  or  the  platform  of  said  train,  then  I 
charge  yon  that  this  illegal  ejectment  Is  an  act 
for  which  damages  are  recoverable.  The  meas- 
ure of  damages  is  a  question  for  the  jury." 


An  examination  of  the  preceding  para- 
graph in  the  charge  .of  the  court  shows  that 
he  was  here  charging  the  Jury  on  the  ques- 
tion of  the  measure  of  damages  recoverable 
for  pain  and  suffering,  and  that  he  stated  to 
them  that  the  law  furnished  "no  standard 
by  which  to  measure  the  amount,  exc^t  the 
enlightened  consciences  of  impartial  Jurors." 
It  is  clear  to  this  court  that  the  Jury  under- 
stood the  correct  principle  of  law  as  charged 
by  the  Judge,  and  that  no  harm  was  done  to 
the  railway  company  by  the  use  of  the  word 
"measure"  In  the  last  sentence  of  the  excerpt 
quoted,  where  it  is  manifest  from  the  context 
that  the  court  meant  "amount"  Atlanta, 
Knoxvllle  &  Northern  By.  Co.  r.  Bryant,  110 
Ga.  247,  34  S.  E.  350  (1). 

Counsel  for  the  plaintiff  In  error  contend 
that  the  court  should  have  charged  that  the 
railway  company  had  a  right  to  refuse  pas- 
sage to  the  plaintiff,  because  of  his  condition. 
There  was  no  request  for  a  charge  of  this 
character;  and  if  there  had  been,  there  waa 
no  evidence  to  show  that  the  conductor  re- 
fused the  plaintiff  passage  on  account  of  his 
condition.  Therefore  there  was  no  evidence 
to  authorize  such  a  charge.  As  above  stated, 
the  evidence  of  the  conductor  was  that  the 
plaintiff  "did  not  pay  his  fare  from  Duluth 
to  Buford.  Nobody  asked  him  for  anything." 
Later  the  conductor  testified  that  he  said  to 
the  plaintiff,  at  Buford,  "Tou  can't  go  on 
this  train  without  paying  yo«r  fare,"  and  "I 
told  him  we  couldn't  take  him  without  pay- 
ing his  fare."  The  policeman  testified  that, 
when  the  plaintiff  at  Buford  expressed  a  de- 
termination to  continue  his  Journey,  the  con- 
ductor told  the  plaintiff  that  "he  would  be 
glad  to  carry  him  if  he  would  pay  his  fare." 
In  the  light  of  the  evidence,  the  trial  court 
did  not  err  in  charging  the  Jury  at  different 
times,  in  effect,  that  the  plaintiff  had  no 
right  to  ride  further  on  the  train  "without 
paying  or  offering  to  pay  the  fare  demanded 
of  him  by  the  conductor." 

[S]  There  was  no  merit  in  any  of  the  as- 
signments of  error.  The  evidence  supported 
the  verdict,  and  it  was  not  excessive. 

Judgment  afltoned.  All  the  Justices  con- 
car. 
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DOUGLAS  V.  JENKINS.     (No.  200.) 
(Bapreme  Court  of  Georgia.    Dec.  19, 1816.) 

(Syllabua  ly  the  Court.) 
ExxcunoN     ®=»171(2)— Injunction— Natttbb 

OP  Remedy— Adequate  Remepy  at  Law. 
The  court  erred  in  granting  the  injunction. 
When  that  part  of  the  petition  which  was  based 
open  the  tneory  that  the  fi.  fa.  (against  the 
enforcement  of  which  injunction  was  sought) 
waa  a  cloud  upon  the  title  of  plaintlfC  was  strick- 
VI  upon  demnrrel^  to  which  ruling  there  was  no 
exception,  the  only  purpose  that  an  injunction 
could  aerve  would  be  to  prevent  enforcement  of 
the  execution  by  lery;  and  relatively  to  this 
branch  of  relief  sought,  the  plaintiff  will  have 
an  adequate  remedy  at  law,  when  a  levy  of  the 
execution  is  actually  made,  by  filing  a  claim  as 
provided  by  statute. 

[Ed.  Note.— For  ottaar  cases,  see  Execution, 
Cent  Dig.  !{  498,  499;  Dec.  Dig.  «=»171(2).] 

Brror  from  Superior  Court,  Fulton  Oonn- 
ty;  <3eo.  L.  Bell,  Judge. 

Action  by  M.  K.  Jenkins  agiUnst  E.  L. 
Douglas.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Lee  Doaglas,  of  Atlanta,  for  plaintiff  In 
error.  E.  M.  ft  O.  F.  llltcheU,  of  Atlanta,  for 
defendant  In  error. 

GILBEBT,  J.  Jenkins  filed  an  equitable 
petition  to  enjoin  Douglas  from  jiaying  off  a 
debt  aecuibd  by  a  loan  deed  to  a  dty  lot  and 
from  thereafter  levying  a  certain  execution 
opcm  the  land.  The  allegations  of  the  peti- 
tion ate  in  subetance  as  follo-wa:  Jenkins 
and  Corley,  as  tenants  In  common,  possessed 
a  certain  dty  lot,  eadb  owning  one  undivided 
half  inteveat  Tbey  executed  to  Barton  a 
deed  to  this  lot  to  secure  a  loan,  and  held  a 
bond  for  title  for  its  reconveyance  upon  tbe 
payment  of  the  loan.  On  June  6,  1913,  C!or- 
ley,  by  a  written  transfer,  conveyed  to  Jen- 
kins, for  a  valuable  consideration,  his  bond 
for  title  Interest  in  the  lot,  Jenkins  assuming 
the  entire  indebtedness  against  the  lot  In 
this  transaction  there  was  a  balance  due 
Corley  by  Jenkins  of  $200,  which  was  not 
paid  until  November  0,  1913,  at  which  time 
Corley  executed  a  deed  conveying  his  half 
interest  In  tbe  lot  to  Jenkins.  This  deed  was 
recorded  January  12,  1914.  On  June  13, 1913, 
Doaglas  brought  suit  against  Corley  for  an 
alleged  indebtedness  in  no  way  connected 
with  the  transactionft  referred  to  above,  and 
on  July  8,  1913,  obtained  a  Judgment  against 
him.  An  execution  was  issued  on  this  judg- 
ment, and  it  is  this  execution  that  Jenkins 
alleges  Douglas  h  threatening  to  levy  niwn 
tbe  nndlvlded  half  Interest  of  0>rley  in  the 
dty  lot  originally  owned  Jointly  by  Jenkins 
and  Corley,  after  he  has  first  paid  up  the 
loan  on  the  said  city  lot.  Jenkins  prayed 
that  this  execution  be  declared  void,  and  that 
it  be  canceled  as  a  doud  on  his  title.  Doug- 
las filed  a  demurrer  to  the  petition.  The 
court  overruled  tbe  demurrer  in  the  main, 
but  sustained  that  part  of  it  which  challeng- 


ed the  allegation,  as  to  the  execution  being  a 
dond  on  the  title  of  Jenkins.  Douglas  ex- 
cepted to  the  overruling  of  the  demurrer  In 
the  main. 

It  will  be  observed  that  the  petition  doea 
not  allege  that  the  execution  has  been  levied, 
nor  that  the  sale  under  It  Is  about  to  take 
place,  nor  that  the  sheriff  has  the  execution 
with  the  intention  of  levying,  nor  even  that 
Doaglas  had  paid  off  the  Barton  loan  and 
procured  a  reconveyance  of  the  legal  title  to 
Corley,  or  to  <3orley  and  Jenkins.  The  alle- 
gation in  this  particular  Is  that  Doaglas  is 
threatening  to  levy.  It  does  appear,  how- 
ever, from  the  petition,  that  when  Jenkins 
took  an  assignment  of  tbe  equitable  Interest 
of  Corley,  he  did  not  make  payment  In  full, 
and  he  did  pay  $200  to  Corley,  the  balance 
due,  after  Douglas  had  obtained  his  Judg> 
ment  against  CJorley,  and  had  properly  re- 
corded the  same  on  the  general  execation 
docket. 

"The  extraordinary  •  •  •  remedy  of  in- 
junction does  not  He  In  favor  of  one  who  has 
a  complete  and  adequate  remedy  at  law."  John- 
son V.  Gilmer,  113  Ga.  1146,  39  S.  E.  469 ;  Civ. 
Code  1910.  S  4538. 

"If  a  petition  is  filed  which  prays  for  some 
extraordmary  relief,  such  as  injanotion,  recdv- 
cr,  ne  exeat,  and  uie  like,  and  it  is  apparent 
from  the  facts  alleged  that  the  rights  of  the 
parties  can  be  fully  protected  by  the  use  of 
some  recognized  legal  remedy,  sudi  as  attach- 
ment, garnishment,  claim,  illegality,  and  the 
like,  then  the  existence  of  such  a  remedy  would 
be  a  sufficient  reason  for  refusing  to  grant  the 
extraordinary  equitable  relief  and  for  striking 
on  demurrer  so  much  of  the  petition  as  prays 
for  such  relief;  or,  if  the  only  relief  prayed 
was  of  the  extraordinary  character,  for  sustain- 
ing a  demurrer  to  the  entire  petition  and  dis- 
missing the  case."  Teasley  v.  Bradley,  110  Ga. 
497.  60S(4),  85  S.  E.  782,  786  (78  Am.  St  Bep. 
113). 

Applying  the  above-stated  rule,  we  do  not 
think  the  allegations  of  tbe  petition  entitled 
the  plaintiff  to  an  injonction.  The  effect  of 
an  Injunction  would  necessarily  have  been 
to  prevent  the  defendant  from  contesting  the 
bona  fides  of  the  transaction  between  Jenkins 
and  Corley,  and  from  contesting  the  right  to 
subject  the  $200  paid  to  Corley  after  the  ren- 
dition of  the  Jadgm«it  against  him  in  ftivor 
of  Douglas. 

We  think  that,  under  the  daim  laws  of  this 
state,  the  plaintiff  has  an  ample  and  complete 
remedy  for  all  of  his  rights,  should  tbe 
threatened  levy  actually  take  place.  By  fil- 
ing a  claim  and  setting  up  his  title  he  may 
avail  himself  of  every  legal  and  equitable 
right,  Including  the  issue  of  whether  or  not 
the  Judgment  against  Corley  is  void.  A  claim 
case,  though  on  the  law  dde  of  the  court, 
partakes  of  the  nature  of  an  equitable  pro- 
ceeding. "Our  claim  laws  are  peculiar  to  our 
state.  Veiy  few  of  the  states  have  any  pro- 
ceedings like  our  claims."  Where  a  plain- 
tiff In  execution  asserts  by  his  levy  the  lia- 
bility of  tbe  property  to  pay  his  Judgment, 
and  the  claimant  alleges  title,  the  Issue  Is, 
Is  the  title  of  the  claimant  good  against  the 
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Judgment?  And  on  the  trial  of  such  Issue  the 
claimant  may  Impeach  th'e  judgment  and 
prove  It  fraudulent  on  the  trial.  Williams  ▼. 
Martin,  7  Ga.  377.  "Ex  necessitate,  the  trial 
of  a  claim  Is,  quasi,  an  equitable  proceeding 
— not  made  so  expressly,  by  the  Legislature, 
but  becoming  so  in  the  inherent  necessity  of 
the  case."  Colquitt  v.  Thomas,  8  Oa.  258, 
264. 

Since  the  procedure  acts  of  1884-86,  p.  36, 
and  1887,  p.  64,  and  probably  before,  either 
party  in  a  claim  case  by  proper  amendments 
may  have  adjudicated  any  right,  legal  or 
equitable.  The  superior  courts  of  this  state, 
on  the  trial  of  any  dvll  case,  shall  give  ef- 
fect to  all  the  rights  of  the  parties,  legal  or 
equitable,  or  both,  and  apply  on  such  trial 
remedies  or  relief,  legal  or  equitable,  or  both, 
in  favor  of  either  party  such  as  the  nature  of 
the  case  may  allow  or  require.  Civ.  Code 
1910,  §§  5406,  5407.  These  acts  have  been 
construed  with  the  utmost  liberality,  to  the 
end  that  all  the  remedies  and  relief  to  which 
the  respective  parties  in  any  civil  cause 
might  be  entitled  should  be  applied  and  ac- 
corded In  one  action.  Ford  v.  HoUoway,  112 
Ga.  851,  38  S.  E.  373;  Carstarphen  Ware- 
house Co.  V.  Fried,  124  Ga.  544,  546,  62  S.  E. 
598. 

From  what  has  been  said  we  think  it  is  ob- 
vloos  that  there  is  an  adequate  and  complete 
remedy  for  the  assertion  and  exercise  of  ev- 
ery legal  right,  without  resorting  to  the 
harsh  and  extraordinary  remedy  sought  by 
the  plaintiff. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(146  Oa.  290) 

SUTTON  et  aL  v.  FLANDERS.  Ordinary. 
(No.  184.) 

(Supreme  Court  of  Georgia.    Dec  14,  1916.) 

(Syllabvi  by  the  Oowt.) 

1.  EXBCTJTOBS    AND    Administratobs    9=»527 
(1),    535,     537(8)  —  Judgment  —  Action 
Against  Aduinistkatob  —  Pleading— Col- 
lateral Attack  on  Judoment. 
On  the  trial  of  a  suit  brought  by  an  ordi- 
nary, for  the  use  of  the  heira  at  law  of  a  dece- 
dent, against  an  administrator  and  the  sureties 
on   hia   bond,   such   suit   being   based   upon   a 
judgment  rendered  by  the  ordinary,  on  a  cita- 
tion for  settlement,  in  favor  of  the  heirs  against 
the  administrator,  which  judgment  the  admin- 
istrator refused  to  pay,  the  sheriff  having  re- 
turned nulla  bona  as  to  him,  it  was  not  error  to 
strike   the   paragraph   of  the  defendant's   an- 
swer to  the  effect  that  the  usees  of  the  plaintiff 
were  not  the  heirs  at  law  of  the  decedent,  and 
that  the  sureties  were  not  bound  by  the  judg- 
ment  of  the  ordinary  against  the  administrator. 

(a)  The  judgment  of  the  ordinary  adjudicat- 
ed that  the  plaintiffs  were  the  heirs  of  the  dece- 
dent, and  that  they  were  entitled  to  recover 
the  amount  of  the  judgment  from  the  adminis- 
trator. 

(b)  In  a  suit  based  on  such  judgment  the 
plaintiffs  may,  if  the  evidence  authorize  it,  re- 
cover the  amount  thereof  against  the  adminis- 
trator and  the  sureties. 

(c)  Such  judgment  cannot  be  collaterally  at- 


tacked by  the  sureties,  or  by  the  administrator, 
in  an  answer  ffledto  the  suit. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  SS  2355,  2462, 
2556:   Dec  Dig.  <8=>527(1),  535,  537(8).] 

2.  Executobs  and   Aduinistbatobb   <3=3537 
(10)— Actions— Questions  fob  Jukt. 
There  being  no  evidence  upon  which  to  base 

it,  the  court  erred  in  directmg  a  verdict  for 

the  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Executors 

and  Administrators.  Cent.  Dig.  {{  2487,  256>^ 

2574;   Dec  Dig.  «=>537(10).] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  by  J.  R.  Flanders,  Ordinary,  for 
the  use  of  Ilia  Sutton  and  another,  a^  heirs 
of  W.  it.  Sutton,  against  J.  J.  Sutton  and 
others.  Judgment  for  defendants,  and  plain- 
tur  brings  error.    Reversed. 

Saffold  &  Jordan  and  Williams  &  Bradley, 
aU  of  Swalnsboro,  for  plainUft  in  error. 
Walter  P.  Grey  and  T.  N.  Brown,  both  of 
Swalnsboro,  for  defendants  in  error. 

HILIi^  J.  This  is  the  second  appearance 
of  this  case  in  the  Supreme  Court.  See 
Flanders  v.  Sutton,  143  Ga.  764,  85  S.  B.  914. 

John  R.  Flanders,  ordinary,  suing  for  the 
use  of  nia  Sutton  and  Willie  Sutton,  as  heirs 
at  law  of  the  estate  of  W.  M.  Sutton,  de- 
ceased, brought  suit  against  J.  J.  Sutton,  as 
administrator  upon  the  estate  of  W.  M.  Sutr 
ton,  and  alleged  substantially  as  follows: 
J.  J.  Sutton  qualified  as  permanent  admin- 
istrator of  the  estate  of  W.  M.  Sutton  on 
March  6,  1894,  and  on  the  same  date  execut- 
ed an  administrator's  bond  as  principal,  with 
W.  M.  Dnrden  and  D.  B.  Durden  as  sureties, 
payable  to  the  ordinary  or  hla  successors  in 
office,  in  the  sum  of  ^,000,  conditioned  to 
pay  such  persons  as  might  be  entitled  to  re- 
ceive them  such  sums  out  of  the  estate  of 
W.  M.  Sutton,  deceased,  as  they  might  be 
entiUed  to.  lUa  Sutton  and  WUUe  Sutton, 
heirs  of  W.  M.  Sutton,  brought  suit  in  the 
court  of  ordinary  against  J.  J.  Sutton,  as 
administrator,  for  settlement,  and  on  July  7, 
1913,  in  that  court  recovered  judgment 
against  J.  J.  Sutton  personally  for  the  sum 
of  $382.44,  and  execution  on  the  judgment 
issued  on  August  26, 1913.  On  the  same  date 
the  sheriff  of  the  county  made  an  entry  of 
nulla  bona  as  to  property  of  the  estate,  and 
also  as  to  property  of  J.  J.  Sutton.  The  de- 
fendants are  now  dne  Ilia  Sutton  and  Willie 
Sutton  the  sum  of  $382.44,  besides  legal  inter- 
est from  July  7,  1913,  and  refuse  to  pay; 
wherefore  the  plalntlfT  prays  judgment  for 
that  amount.  The  defendants  denied  each 
paragraph  of  the  petition,  and  held  the  plain- 
tiffs to  strict  proof.  The  sureties  specially 
averred  that,  if  liable  at  all,  they  were 
not  liable  to  the  plalntifts,  who  were  not  the 
heirs  of  W.  M.  Sutton,  and  were  not  enti- 
tled to  any  portion  of  his  estate,  but  were 
illegitimate  children  of  the  widow  of  W.  M. 
Sutton,  born  after  bis  death,  and  that,  while 
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3.  J.  Sntton  may  be  estopped  from  defending 
against  the  judgment,  the  obligation  of  the 
sureties  being  strlctl  juris,  they  are  not  lia- 
ble upon  such  a  Judgment,  especially  when 
they  were  not  parties  to  the  suit  in  which  It 
was  obtained,  etc.  On  motion  the  court 
ordered  stricken  the  paragraph  of  the  an- 
swer attacking  the  judgment.  The  plaintiff 
amended  by  striking  from  the  petition  the 
name  of  D.  B.  Durden,  whose  death  had  been 
saggested  of  record.  The  court  directed  a 
verdict  for  the  plaintiff.  W.  M.  Durden  and 
J.  J.  Sutton  excepted. 

[1]  1.  Counsel  for  the  plaintiffs  In  error 
argned  but  two  questions  In  this  court.  The 
first  is  upon  the  exception  to  the  striking  of 
that  portion  of  the  plea  to  the  effect  that  the 
plaintiff's  usees,  lUa  and  Willie  Sutton,  were 
not  legitimate  children  of  the  decedent,  and 
that  the  sureties  on  the  bond  of  the  adminis- 
trator were  liable  only  to  the  heirs  at  law  of 
the  decedent,  and  were  not  bound  by  the 
judgment  of  the  court  of  ordinary  in  favor 
of  such  usees  against  the  administrator,  3.  3. 
Sutton,  especially  as  they  were  not  parties  to 
that  suit.  One  of  the  conditions  of  the  bond 
was  that  the  administrator  should  deliver 
and  pay  to  such  persons  such  sums  as  they 
might  be  entitled  to  receive  out  of  the  estate 
of  W.  M.  Sutton.  In  default  of  the  ad- 
ministrator's complying  with  the  terms  of  his 
bond,  the  sureties  agreed  to  become  bound 
and  liable.  According  to  the  petition,  the 
court  of  ordinary  had  adjudged  in  effect  that 
Ilia  and  Willie  Sutton,  the  usees  of  plain- 
tiff, were  distributees  of  the  estate  of  W.  M. 
Sntton,  and  were  entitled  to  recover  $382.44, 
whldi  being  unpaid  by  the  administrator, 
the  ordinary  brought  the  present  suit  to  re- 
cover the  amount  of  that  judgment  for  the 
usees.  We  do  not  think  that  the  judgment 
of  a  court  of  ordinary,  finding  as  above  indi- 
cated, can  be  collaterally  attacked  as  is  at- 
tonpted-ln  the  answer  stricken.  The  court 
did  not  err  in  striking  that  portion  of  the 
answer  excepted  to.  Nor  was  it  error  to 
strike  the  name  of  one  of  the  defendants,  O. 
B.  Durden,  against  whom  the  plaintiff  was 
proceeding.  Rogers  v.  Chambers,  112  Ga.  258 
(3),  37  S.  Ei.  429. 

The  judgment  of  the  court  of  ordinary  ad- 
judicated that  the  plaintiffs  were  heirs  of 
W.  M.  Sntton,  deceased,  and  that  they  were 
entitled  to  recover  the  amount  named  In  that 
judgment.  Furthermore,  that  judgment  can- 
not be  collaterally  attacked  by  the  adminis- 
trator and  the  sureties  on  his  bond,  by  set- 
ting up  facts  which  negative  the  idea  that 
the  plaintiffs  are  heirs  of  the  decedent. 
Uoreover,  if  the  administrator,  who  is  the  de- 
fendant In  that  judgment,  falls  or  refuses 
to  pay  the  Judgment,  the  administrator  and 
his  sureties  are  liable  in  a  suit  on  the  bond 
based  on  the  judgment  against  the  adminis- 
trator which  be  falls  or  is  unable  to  pay. 
The  court  did  not  err  in  striking  the  para- 
graph of  the  defendants'  answer  excepted  to. 


[2]  2.  The  court  erred  in  directing  a  ver- 
dict for  the  plaintiff.  The  allegations  of 
each  paragraph  of  the  petition  were  denied 
by  the  defendants'  answer  (except  the 
seventh,  which  alleged  only  refusal  to  pay), 
and  strict  proof  of  the  allegations  was  Insist- 
ed upon.  The  record  contains  no  proof 
anywhere  that  there  was  a  Judgment  of  the 
court  of  ordinary  against  the  administrator. 
It  is  true  it  was  alleged  in  the  petition  that 
there  was  such  Judgment;  but  each  para- 
graph of  the  petition  was  denied  by  the  an- 
swer; and  unless  there  was  some  evidence 
before  the  court  that  the  ordinary  had  so  ad- 
judged, the  court  would  not  be  authorized, 
merely  upon  the  allegations  of  the  petition,  to 
direct  a  verdict  for  the  plaintiff  in  a  suit 
based  upon  such  judgment.  Indeed,  if  any 
evidence  at  all  was  offered  on  behalf  of  the 
plaintiff  in  the  court  below,  the  record  does 
not  disclose  it,  and  the  bill  of  exceptions  does 
not  specify  it. 

There  being  no  evidence  upon  which  the 
court  could  base  the  direction  of  a  verdict  for 
the  plaintiff,  the  Judgment  must  be  reversed. 
AU  the  Justices  concur. 
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KILPATRICK  V.  RICHTER.     (No.  175.) 
(Supreme  Court  of  Georgia.    Dec.  14, 1916.) 

(Svllabvt  hy  the  Court.) 

1.  QjLuma  «s>14— Sale  fob  Vvtvsr  Diliv- 

KBT. 

If  one  of  the  parties  to  a  contract  for  the 
sale  of  cotton  for  future  delivery,  apparently 
valid  on  its  face,  enters  into  the  contract  evi- 
denced by  the  writing  with  no  intention  of  de- 
livering the  actual  cotton,  but  upon  the  under- 
standing that  a  settlement  la  to  be  had  by  the 
contracting  parties  on  the  day  appointed  for 
delivery,  based  on  the  difference  between  the 
market  price  at  that  time  and  the  contract 
price,  and  such  intention  is  known  to  the  op- 
posite party  at  the  time  of  signing  the  writing, 
the  transaction  will  be  regarded  as  a  wager,  and 
not  an  enfoiceable  contract. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  §g  26,  26;  Dec.  Dig.  <S=>14.] 

2.  VEBnicT  Appbovkd. 

The  evidence  authorized  the  verdict. 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  I.  T.  Kilpatrick  against  R.  D. 
Richter.  From  the  Judgment,  Kilpatrick 
brings  error.     Afilrmed. 

K.  S.  Anderson  and  E.  H.  George,  both  of 
Madison,  and  Cobb,  Erwin  &  Rucker,  of  Ath- 
ens, for  plaintiff  in  error.  Middlebrooks  & 
Pennington  and  T.  H.  Burruss,  Jr.,  all  of 
Madison,  and  Lewis,  Davison  &  Ijewis,  of 
Greensboro,  for  defendant  in  error. 

EVANS,  P.  J.  [1]  1.  This  is  the  third 
appearance  of  this  case.  See  139  Ga.  643,  77 
S.  B.  1065,  and  143  Ga.  470,  85  S.  E.  319. 
The  subject-matter  of  the  suit  is  a  contract 
for  the  sale  of  cotton  to  be  delivered  in  the 
future.    It  was  first  before  this  court  on  a 
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writ  of  error  to  a  jadgment  on  demurrer; 
and  It  was  held  that  the  contract  on  Its  face 
was  yalid  and  did  not  disclose  It  to  be  a 
wagering  contract.  On  its  second  appearance 
this  court  held  that  It  was  not  error  to  In- 
struct the  jury  that,  in  order  to  render  an 
apparently  valid  contract  for  the  sale  of  cot- 
ton void  as  a  wagering  contract,  it  must 
appear  not  only  that  the  seller  bad  at  the 
time  of  entering  into  the  transaction  no  in- 
tention of  delivering  the  cotton,  but  also  that 
the  buyer  then  knew  of  the  seller's  Intention 
in  the  premises.  Outside  of  the  general 
grounds  of  the  motion  for  new  trial,  the 
exceptions  of  the  plaintiff  in  error  are  to 
instructions  to  the  efTect  tliat.  If  the  seller 
at  the  time  of  the  execution  of  the  contract 
did  not  intend  to  deliver  the  actual  cotton, 
and  the  buyer  Imew  tliat  In  signing  the  e<m- 
tract  he  was  only  engaging  in  a  speculative 
enterprise  with  no  Intention  to  deliver  the 
cotton,  but  to  settle  by  the  difference  In  the 
contractual  price  and  market  price  at  date 
for  delivery,  and  accepted  the  seller's  contract 
under  these  circumstances,  the  contract  would 
be  a  wagering  one,  and  that  the  meaning 
placed  on  a  contract  by  one  of  the  parties, 
and  known  to  be  thus  understood  by  the  other 
party,  shall  be  held  to  be  the  true  meaning. 
These  charges  find  approval  in  Reeves  v.  Dan- 
iel, 143  Ga.  569,  85  S.  E.  756.  We  are  asked 
to  review  that  case,  but  on  a  consideration  of 
same  we  adhere  to  the  ruling  there  made. 

[2]  2.  The  evidence  is  sufficient  to  uphold 
the  verdict 

Judgment  affirmed.   All  the  Justices  concur. 


(146  Ga.  27<) 
HIGHTOWEB  v.   SOUTHERN  RT.   CO. 
(No.  178.) 

(Supreme  Court  of  Georgia.     Dec.  14,  1016.) 
(SyUdbua  by  the  Court.) 

1.  IfASTEB     AND     SiBVANT    €=3203(1)— IHJX7BT 

TO  Sebvaht— AssuicpTioN  or  Risk. 
The  rule  of  law  that  a  servant  assumes  the 
ordinary  risks  of  his  employment  makes  it  his 
duty  to  exercise  his  own  skill  and  diligence  to 
protect  himself,  and  applies  alike  whether  the 
master  be  engaged  in  interstate  or  intrastate 
commerce. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  538-540,  542,  643;  Dec. 
Dig.  <S=203(1).] 

2.  MiASTEB  AND  Sebvant  «=>222(2)— Intcbixs 
TO  Sebvant — Obdkbs. 

"In  order  for  a  servant  to  recover  for  an 
injury  on  the  ground  that  it  resulted  from  his 
compliance  with  a  direct  order  of  his  master,  or 
of  his  master's  representative,  the  servant  must 
show  that  the  order  was  a  negligent  one  under 
the  circumstances.  If  the  order  was  negligent, 
and  the  servant  knew  of  the  peril  of  complying 
with  it,  or  if  he  had  equal  means  with  his  mas- 
ter of  knowing  of  the  peril,  or  by  the  exercise  of 
ordinary  care  might  have  known  thereof,  then 
he  cannot  recover  for  an  injury  received  in  com- 
plying with  the  order." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  649;  Dec.  Dig.  «=»222(2).] 


S.  Masteb  and  Sebvant  4=9222(2)— Ikjubies 

TO  Servant— Duty  of  Cabe. 

Vvnere  a  servant  is  an  adult  of  ordinary  in- 
telligence, with  knowledge  equal,  if  not  superior, 
to  that  of  the  master  as  to  the  ordinary  risks 
of  his  employment,  he  is  bound  to  exercise  hia 
own  skill  and  diligence  to  protect  himself,  and 
cannot  be  relieved  therefrom  because  the  orders 
of  the  master,  or  his  representative,  were 
abrupt  and  peremptory,  or  because  of  fear  ot 
losing  his  employment,  or  because  he  did  not 
have  time  to  reflect 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  640;  Dec  Dig.  «s»322(2).) 

Atkinson,  X,  dissenting  in  part 

Error  from  Superior  Court,  Tvriggs  Coun- 
ty:  J.  L.  Kent,  Judge. 

Action  by  Alfred  Higbtower  against  the 
Southern  Railway  Company.  There  was  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Higbtower  brought  suit  against  the  South- 
ern Railway  Company  for  damages  from  a 
personal  injury  received  by  him.  The  peti- 
tion alleged,  among  other  things,  as  follows: 
The  plaintiff  was  employed  by  the  defend- 
ant to  assist  In  repairing  Its  track,  which 
was  used  in  intrastate  and  interstate  com- 
merce. The  snit  Is  bronght  under  the  Em- 
ployers' LiabUity  Act  of  (Tongresa  (Act  April 
22,  1908,  c.  149,  35  Stat  66  [XT.  S.  Comp.  St 
3013,  II  8657-86651).  The  pUlntlff  was  en- 
gaged In  repairing  the  track  nnder  the  In- 
structions of  a  track  foreman.  At  the  time 
of  the  Injury  be  was  engaged  in  replacing 
old  ties  with  new  ones.  The  new  ties  were 
very  hard,  and  it  was  difficult  to  drive  spikes 
In  them.  It  was  the  custom  of  the  defendant 
to  furnish  new  spikes  with  which  to  fasten 
the  rolls  to  these  new  ties.  On  this  occasion 
the  defendant  did  not  furnish  new  spikes, 
but  ordered  the  plaintiff  to  use  the  old  ones. 
Jfew  spikes  are  sharp,  and  can  be  driven 
into  the  ties  without  jumping  out ;  but  when 
the  old  spikes  are  used  in  the  new  ties,  they 
are  liable  at  times  to  rebound.  On  the  oc- 
casion of  the  injury  the  plaintiff  was  order- 
ed by  the  track  foreman  to  drive  the  old 
spikes  into  the  new  tie.  The  plaintiff  told 
the  foreman  that  It  was  dlfflcalt  to  do  this, 
that  they  ought  to  have  new  spikes,  and  that 
the  old  ones  were  liable  to  jump  out  and  re- 
bound. The  track  foreman  directed  him 
abruptly  and  peremptorily  to  use  the  old 
spikes,  and  to  drive  them  at  once.  Being 
thus  ordered  to  use  the  old  spike,  and  know- 
ing that  If  he  refused  to  do  so  he  would  lose 
his  Job,  and  not  having  time  to  reflect  upon 
the  matter,  he  undertook  to  drive  the  old 
spike  into  the  new  tie,  when  it  rebounded  and 
struck  his  right  leg  about  the  knee,  aud 
shattered  one  of  the  bones.  The  court  sus- 
tained a  demurrer  to  the  petition,  and  dis- 
missed the  action.     The  plaintiff  excepted. 

Bobt.  h.  Bemer,  L.  D.  Moore,  and  W.  A. 
McCIellan,  all  of  Macon,  for  plaintiff  in  er- 
ror. Harris,  Harris  &  Wltman,  of  Macon, 
for  defendant  in  error. 
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OIUBERT,  J.  (after  atating  the  facts  aa 
cboTe).  [1]  1.  It  Is  immaterial  whetber  the 
defeodant  was  engaged  In  interstate  or  in- 
trastate compierce,  as  the  rule  of  law  which 
requires  a  servant  to  assume  the  ordinary 
risks  of  his  employment,  and  makes  it  his 
legal  doty  to  exercise  his  own  skill  and  dili- 
gence to  protect  himself,  applies  in  both 
casea  Emanuel  r.  Georgia  &  Florida  'Ry. 
Go^  142  Ga.  543,  646,  83  S.  B.  230;  Roberts 
on  Injoriea  to  Interstate  Employes,  193,  198. 
Hie  doctrine  of  assnmptioQ  of  risks  is  wiped 
out  if  the  injury  is  due'  to  a  violation  of  any 
federal  statute  enacted  for  the  safety  of 
employes.  Southern  Ry.  Co.  v.  Crockett,  234 
U.  S.  725,  34  Sup^  Gt  897,  68  Ll  Ed.  1504. 

[2]  2.  "In  order  for  a  servant  to  recover 
fDr  an  injury  on  the  ground  that  it  resulted 
from  his  compliance  with  a  direct  order  of 
his  master,  or  his  master's  representative, 
the  servant  must  show  that  the  order  was  a 
negligent  one  under  the  circumstances.  If 
the  order  was  negligent  and  the  servant 
knew  of  the  peril  of  complying  with  it,  or  if 
he  had  equal  means  with  his  master  of 
knowing  of  the  peril,  or  by  the  exercise  of 
ordinary  care  mig^t  have  known  thereof, 
then  he  cannot  recover  for  an  injury  receiv- 
ed in  complying  with  the  order."  Southern 
By.  Co.  v.  Taylor,  137  Qa.  704,  78  S.  E.  1055 ; 
Foster  V.  Walker  Roofing  Co.,  139  Ga.  431, 
77  S.  E.  681;  Thomas  v.  Georgia  Granite 
Co.,  140  Ga.  469,  79  8.  E.  130. 

[3]  Where  a  servant  is  an  adult  of  ordinary 
intelligence,  he  cannot  relieve  himself  of  the 
duty  imposed  by  law  in  regard  to  assump- 
ticm  of  risks  on  the  ground  that  he  is  obeying 
orders  of  the  master,  or  of  a  representative 
of  the  master,  or  because  failure  to  obey 
will  result  in  loss  of  employment.  4  Labatt's 
Master  and  Servant,  4002 ;  Leary  v.  Railroad 
Co.,  139  Hass.  680,  2  M.  B.  116,  62  Am.  Rep. 
733;  Seaboard  Alr-Ltne  Ry.  t.  Horton,  233 
V.  S.  402,  604,  34  Sup.  Gt  635,  68  L.  Ed. 
lOee,  L.  R.  A.  1915G,  1,  Ann.  Cas.  191&B,  476. 
•Declining,  he  may  lose  employment;  accept- 
ing, he  assumes  the  risks  attending  the  serv- 
ice, if  he  knows  or  has  been  properly  warned 
of  them.  The  servant  is  not  under  guardian- 
ship. He  is  a  free  man,  at  liberty  to  make 
inch  contracts  as  he  will.  That  through 
stress  of  circumstances  he  consents  to  the 
orders  of  the  master  rather  than  be  dls- 
diarged  from  employment,  does  not  lmi>OBe 
liability  npoa  the  master  because  of  such 
demand,  if  he  has  otherwise  performed  the 
duty  which  the  law  Imposes  ui>on  him  with 
respect  to  the  servant."  Reed  v.  Stockmeyer, 
74  Fed.  186,  20  C.  a  A  381. 

lie  petition  leaves  us  exceptionally  tree 
from  doubt  as  to  the  respective  knowledge  of 
flte  master  and. servant  It  alleges  that  the 
rqnresentatlve  of  the  master  "knew,  or 
should  have  known,  that  it  [the  spike]  was 
liable  scMnetlmeB  to  rebound  and  injure  the 
person  driving  It"    It  also  alleges  that  peti- 


tioner told  defendants'  representative  "that 
the  old  spikes  were  liable  to  Jump  out  and 
rebound."  Thus  the  plaintiff  in  express 
terms  charges  himself  with  actual  knowl- 
edge of  the  danger.  To  relieve  himself  of 
the  assumption  of  this  risk  he  alleges  that 
the  track  foreman  "directed  him  abruptly 
and  peremptorily  to  use  the  old  spike,  and 
drive  it  in  at  once,  as  they  had  to  get  the 
track  ready  immediately  for  the  fast  train 
No.  16  to  pass  over,  •  •  •  and  that,  be- 
ing thus  ordered  abruptly  to  use  the  old 
spike,  and  knowing  that  if  he  refused  to  do 
so  he  would  lose  his  Job,  and  not  having 
time  to  reflect,"  he  undertook  to  perform  the 
services,  and  that  injury  resulted.  Thus, 
with  knowledge  equal,  if  not  superior,  to 
that  of  the  defendant  he  could  not  be  re- 
lieved of  Ills  legal  duty  because  the  order 
was  abrupt  and  peremptory,  or  because  of  a 
fear  of  losing  his  employment,  or  because  he 
did  not  have  time  to  reflect  upon  the  mat- 
ter. Precisely  that  thing  happened  which 
the  plaintiff  anticipated.  In  some  respects 
the  petition  in  the  case  of  Emanuel  v.  Geor- 
gia &  Florida  Ry.  Ga,  142  Ga.  543,  83  S.  B. 
230,  supra,  is  similar  to  the  petition  In  the 
present  case.  In  the  former  case,  however, 
the  element  of  knowledge  on  the  part  of  the 
servant  was  denied.  In  the  decision  of  that 
case  will  be  found  an,  interesting  discussion 
of  the  basis  of  the  doctrine  of  assumption 
of  risks  by  an  employe,  and  of  various  cases 
in  which  the  doctrine  has  been  applied. 

Judgment  affirmed.  All  ib&  Justices 
concur. 

ATKINSON,  J.,  concurs  in  the  result  but 
not  in  all  that  is  stated  In  the  opinicn. 

(M«  Ob.  2W) 
LYON  V.  PIGNATEU    (No.  172.) 

(Supreme    Court    of    Georgia.      March    Term, 
1016.) 

(Syllabus  hv  the  Court.) 
Witnesses  «=3l73  —  Gompetenct  —  Tbanb- 

ACTIONS   WtTH  PERSONS    SiNCK  DECEASED.    . 

In  a  suit  by  an  executrix  at  a  deceased 
payee  on  a  note  signed  by  two  parsons,  where 
the  plaintiff  concedes  the  liability  of  one  of 
them  to  be  only  tiiat  of  a  sure^,  and  where  the 
principal  makes  no  defense,  B\i(m  principal  is  not 
incompetent  to  testify,  on  the  trial  of  an  issue 
formed  by  the  surety,  ttiat  he  made  an  accord 
and  sadmiction  with  the  deceased  pa^ee.  As 
the  principal  has  filed  no  defense,  and  judgment 
against  him  Is  inevitable,  and  as  he  will  not  be 
affected  by  the  discharge  of  the  surety,  his  tes- 
timony in  behalf  of  the  surety  is  not  in  his  own 
favor  so  as  to  disqualify  him  as  a  witness  un- 
dia  the  evidence  act  of  1889  (Civ.  Code  1910,  t 
6858). 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  708;    Dec.  Dig.  <S=173.] 

Error  from  Superior  Court  Wilkea  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  C  G.  Pignatel,  as  executrix  of 
the  estate  of  T.  B.  Sale,  against  D.  M.  Lyon. 
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There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  .Berersed. 

Clement  B.  Sutton,  of  Washington,  Ga.,  for 
plaintiff  In  error.  Wm.  Wynne  and  W.  A. 
Slaton,  both  of  Washington,  Ga.,  for  defend- 
ant in  error. 

EVANS,  P.  J.  T.  B.  Sale  executed  to  T. 
Burwell  Green  bis  note  for  $500.  The  note 
contained  this  entry  on  the  back  of  it:  "I 
guarantee  one-half  payment  of  within  note. 
D.  M.  Lyon."  The  note  was  sued  on  by  the 
executrix  of  the  payee.  The  principal  maker. 
Sale,  made  no  defense.  I^on  pleaded  a  dis- 
charge of  liability  because  the  payee  had  re- 
leased Sale.  On  the  trial  it  was  stipulated 
that  Lyon's  liability  on  the  note  was  only 
that  of  a  surety.  A  verdict  was  directed 
against  the  principal  maker  for  the  full 
amount,  and  against  the  surety  for  one-half 
of  the  amount  due  on  the  note.  The  surety 
moved  for  a  new  trial,  which  was  refused. 

The  surety  offered  to  prove  by  the  principal 
maker  (Sale)  that  after  the  note  became  due, 
in  consideration  that  the  automobile  for  the 
purchase  of  which  the  note  was  given  was  to 
be  used  by  the  payee,  the  latter  agreed  to  re- 
lease the  witness  from  the  payment  of  the 
note,  and  that  the  witness  had  never  told  the 
surety  anything  concerning  such  agreement 
to  release.  The  court  repelled  the  testimony, 
on  the  ground  that  the  witness  was  a  party 
In  interest  and  incompetent  to  testify  in  the 
suit  brought  on  the  note  by  the  executrix  of 
the  deceased  payee.  The  statute  declares 
that,  where  a  suit  is  instituted  by  the  per- 
sonal representative  of  a  deceased  person,  the 
opposite  piirty  shall  not  be  permitted  to  tes- 
tify, in  his  own  favor  against  the  deceased 
person  as  to  transactions  or  communications 
with  such  deceased  person.  Civil  Code  1910, 
i  5858(1).  If  Sale  had  filed  a  defense  of  ac- 
cord and  satisfaction  of  the  note  by  delivery 
of  the  car  to  the  deceased  payee  for  use  by 
Idm,  Sale  would  have  been  incompetent  to 
testify  as  to  such  defense.  Is  the  statute  ap- 
plicable where  he  files  no  defense,  and  is  of- 
fered as  witness  in  behalf  of  his  surety  to  es* 
tablish  his  surety's  defense  which  is  depend- 
ent on  the  witness'  exoneration  from  the 
debt?  The  statute  prohibits  the  witness  from 
testifying  in  his  own  favor.  If  his  testimony 
be  not  in  his  own  favor,  but  in  favor  of  a  co- 
defendant,  he  is  not  disqualified  as  a  witness. 
This  is  illustrated  by  the  case  of  Reed  v. 
Baldwin,  102  Ga.  80,  29  S.  E.  140.  There  the 
executors  of  a  deceased  payee  sued  a  husband 
and  wife  on  a  note  signed  by  them  as  joint 
makers.  The  wife  pleaded  that  the  debt  was 
her  husband's,  and  she  signed  as  his  surety. 
It  was  held  that  the  husband  was  a  compe- 
tent witness  in  support  of  the  plea  of  the 
wife,  because  his  testimony  was  not  in  hia 
own  favor,  in  that  he  sought  to  discharge 
his  wife  from  liability  as  a  Joint  principal. 
The  principal  of  this  was  applied  in  Hawea 


V.  Glover,  126  Ga.  305,  314,  55  S.  E.  62.  In 
the  instant  case  Sale  filed  no  defense.  He  is 
not  offered  as  a  witness  in  his  own  behalf. 
His  testimony  cannot  and  will  not  affect  his 
liability  to  the  plaintiff.  The  discharge  of 
his  surety  is  of  no  concern  or  interest  to  him. 
His  testimony  cannot  be  said  to  be  in  his  own 
favor,  because  be  is  not  affected  by  the  re- 
sult of  the  issue  between  the  plaintiff  and  his 
codefendant.  We  do  not  think  that  the  wit- 
ness, whose  liability  is  not  disputed  by  plea 
and  where  judgment  against  tilm  is  inevita- 
ble, is  disqualified  to  testify  to  a  transaction 
with  the  plaintiff's  testate  which  exonerated 
the  surety,  notwithstanding  the  same  testi- 
mony would  relieve  the  witness  had  he  made 
defense  on  that  ground. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(14«  Oa.  240) 
RICHMOND  HOSIERY  MILI/S  v.  HATES. 
(No.  149.) 

(Supreme  Court  of  Georgia.     Dec.  12,  1916.) 

(BvUabm  l>y  the  Court.) 

1.  Mastsb  and  Sebvant  Q=»2S6(2)  —  Injtt- 

BIES       TO       SEBVANI^ACTIOMS— BVIDENOB — 

JuBT  Question. 
The   plaintiff's   evidence   was  suffident   to 
withstand  a  motion  for  nonsuit,  and  the  verdict 
is  supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Miaster  and 
Servant,  Cent.  Dig.  }  1006;  Dec.  Dig.  i3=»286 
(2).] 

2.  Appbai.  and  Ebbob  ^=3699(2)— Tbiai.  «=> 
257— Instbuctions— Review. 

If  a  party  desires  a  fuller  instruction  to 
the  jury  on  the  law  as  applied  to  an^  particular 
phase  of  the  evidence,  be  should  invite  such 
mstruction  by  a  timdy  written  request  A 
complaint  of  a  failure  to  charge  a  prmciple  of 
law  in  a  particular  form,  even  if  such  principle 
be  pertinent,  presents  no  question  for  decision, 
where  neither  is  the  charge  brought  up  in  the 
record  nor  is  it  otherwise  made  to  appear  that 
there  was  an  omission  to  charge  appropriately 
on  the  subject.  He  who  alleges  error  must 
show  it  by  the  record. 

[Bid.  Note. — For  other  cases,  sec  Appeal  and 
Error,  Cent.  Dig.  S  2!«0;  Dec.  Dig.  «=>699 
(2);  Trial,  Cent  Dig.  g§  642-645;  De&  Dig. 
<^=267.] 

3.  Appeal    and    Ebbob    «=s>7S0(2)— Assion- 

HENTS   OF  Ebbob— StTFFICIENOT. 

Assignments  of  error  on  excerpts  from  a 
charge  to  the  jury  should  specify  the  alleged  er- 
ror. Such  excerpts  as  are  criticized  as  not  be- 
ing adapted  to  the  pleadings  and  evidence  in  tills 
case  are  not  open  to  such  criticism. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  St  3014,  3016;  Dec.  Dig.  «=> 
730(2).] 

Error  from  Superior  Gonit,  WUker  Goon- 
ty;  Moses  Wright,  Judge. 

Action  by  James  Hayes,  by  next  friend, 
against  the  Richmond  Hosieiy  Mills.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Watklns  &  Watklns,  of  Chattanooga,  Tenn. 
and  R.  M.  W.  Glenn,  of  La  Fayette,  for  plain- 
tiff in  error.    W.  H.  Payne,  of  Chattanooga, 


ttssFor  other  cuea  we  same  topic  and  KET-NUUBER  In  all  Key-Numtwred  piaaita^^ltlU>^*f>|l  t' 


Ga.) 


WALIi  T.  PITTMAN 


55 


Tenn^  and  Rosser  &  Shaw,  of  La  Fayette, 
tor  defendant  In  error. 

EVAKS.  P.  J.  In  bis  petitton  the  plaintifT 
alleged  the  following:  He  was  a  boy  of  IS 
years,  had  been  reared  on  a  farm,  was  with- 
out experience  as  to  machinery,  and  was 
employed  at  the  defendant's  factory.  His 
duties  were  to  stir  hosiery  with  a  stick  in 
dye-kettles,  about  which  employment  there 
was  no  danger.  He  was  engaged  in  this 
work  for  aboat  four  days,  when  he  was  re- 
moved by  defendant's  superintendent  and 
vice  principal  from  this  work  to  a  machine 
known  as  a  hydro  extractor  or  whizzer,  op- 
erated for  drying  hosiery  in  the  course  of  its 
manufacture.  This  machine  was  composed 
of  a  metal  receptacle  upon  vertical  shafting 
that  caused  it  to  make  about  300  revolutions 
per  minute.  He  was  entirely  unfamiliar  with 
the  machinery  and  its  operation,  and  the 
superintendent  negligently  failed  to  warn 
him  of  such  danger,  and,  owing  to  his  youth, 
inexperience,  and  lack  of  knowledge,  he  did 
not  know  or  have  eaual  means  of  knowing  of 
the  danger  incident  to  the  operation  of  the 
whizzer;  he  did  not  know  how  properly  to 
load  the  whizzer,  which  required  some  de- 
gree of  knowledge  and  skill,  in  that  the 
hosiery  should  be  packed  therein  carefully, 
evenly  distributing  the  wel^t  thereof  around 
the  sides  of  the  receptacle,  in  order  that  it 
may  not  be  so  Jostled  as  to  cause  the  ends 
thereof  to  fly  out.  The  defendant  knew,  or 
by  the  exercise  of  ordinary  care  should 
have  known,  of  the  danger,  but  failed  to 
warn  the  plaintiff  thereof  and  to  instruct  him 
as  to  the  loading  and  the  danger  from  the 
operation  of  the  machinery.  He  was  injured 
on  the  first  day  on  which  he  began  to  work 
at  the  whizzer,  and  in  the  following  manner: 
He  filled  the  receptacle  with  wet  hosiery,  as 
he  understood  was  proper  from  having  casu- 
ally seen  the  machine  in  operation  while 
passing  It  during  the  four  days  preceding, 
and  then  started  it  to  revolving,  and  after 
it  had  gained  a  high  velocity  the  end  of  one 
of  the  stockings  which  had  been  placed  there- 
in flew  out  (the  other  end  remaining  fasten- 
ed) and  caught  and  wrapped  his  hand  and 
wrist  and  pulled  his  hand  against  the  shaft- 
ing, breaking  his  arm  in  two  or  more  places, 
lacerating  the  muscles,  etc.  He  sued  for 
damages,  and  obtained  a  verdict  which  the 
court  refused  to  set  aside  on  motion  for  new 
triaL 

[1]  1.  The  evidence  of  the  plaintiff  sus- 
tained the  allegations  of  his  petition.  It  was 
adjudicated  by  this  court  that  the  petition 
stated  a  cause  of  action.  143  6a.  131,  84 
S.  B.  541.  Accordingly,  there  was  no  error 
in  refusing  to  grant  a  nonsuit,  or  in  refo^ 
ing  to  vacate  the  verdict  on  the  ground  that 
It  was  without  evidence  to  support  it 

[2]  2.  It  Is  tbe  duty  of  the  Judge,  whether 
requested  or  not,  to  give  to  the  Jury  appro- 


priate instructions  on  tbe  substantive  Issues 
made  by  the  evidence  as  applicable  to  the 
pleadings.  When  no  complaint  is  made  of 
any  dereliction  in  this  respect,  and  the  charge 
to  the  Jury  is  not  brought  up  in  the  record, 
this  court  will  indulge  the  presumption  that 
the  jury  were  so  Instructed.  Omnia  pnesum- 
untur  rite  et  aolemniter  esse  acta.  If  a  party 
desire  a  fuller  Instruction  on  the  law  as  ap- 
plied to  any  particular  phase  of  the  evidence, 
he  should  invite  such  Instruction  by  a  timely 
written  request.  A  complaint  of  a  failure 
to  charge  a  principle  of  law  in  a  particular 
form,  even  if  such  principle  be  pertinent, 
presents  no  question  for  decision,  where  the 
charge  is  not  brought  up  In  the  record,  and 
it  Is  not  otherwise  made  to  appear  that  there 
was  an  omission  to  charge  appropriately  on 
the  subject  He  who  alleges  error  must  show 
it  by  the  record. 

[3]  3.  Certain  excerpts  from  the  charge  of 
the  court  are  alleged  to  be  error,  but  it  is' 
not  pointed  out  in  what  respects  the  excerpts 
complained  of  are  erroneous.  The  Charges 
apparently  state  correct  principles  of  law; 
and,  in  the  absence  of  specific  defects  being 
indicated  in  the  assignments  of  error,  the 
giving  of  such  charges  Is  not  cause  for  a  new 
trlaL  Criticisms  of  other  excerpts  from  the 
charge,  as  not  being  adapted  to  the  plead- 
ings In  evidence,  are  not  well  founded. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


WALL  et  al.  v.  PITTMAN. 


046  Oa.  274) 
(No.  173.) 


(Supreme  Court  of  Georgia.    March  Term, 
1916.) 

(SyUahui  by  the  Court.) 

EJXECUTOBS  AND  Adsunistbatobs  <S=»537(8)— 
Actions— PETTnoN— Sufficiency. 
Tbe  court  erred  in  overruling  the  demurrer 

to  the  petition. 
[Ed.   Note.— For  other  cases,   see  Bzecutors 

and  Administrators,  Cent.  Dig.  Jf  2545-2563; 

Dec.  Dig.  €=>537(8).] 

Error  from  Superior  (3ourt,  Butts  Ciounty ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  C.  A.  Plttman,  administrator  de 
bonis  non  of  the  estate  of  Mrs.  Mattie  Lee 
Wall,  against  Arthur  H.  Wall  and  another. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

C.  A.  Plttman,  as  administrator  de  bonis 
non  upon  the  estate  of  Mrs.  Mattie  Lee  Wall, 
brought  suit  afgalnst  Arthur  H.  Wall  as 
principal,  and  the  United  States  Fidelity  & 
Guaranty  Company  as  surety,  on  an  admin- 
istrator's bond,  and  alleged  in  substance  as 
follows:  Arthur  H.  Wall  was  appointed  as 
administrator  upon  the  estate  of  Mrs.  Mat- 
tie  Lee  Wall,  deceased,  and  executed  bond 
as  such  In  November,  1012.  Application  was 
made  by  Wall  to  sell  certain  lands,  belonging 
to  the  estate  of  the  Intestate,  and  leave  was 
duly  granted  to  sell  the  lands,  which  were 
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advertised  for  the  first  Tuesday  in  January, 
1913.  On  the  last-named  date  the  lands,  con- 
sisting of  154  acres,  were  duly  exposed  to 
sale  by  Wall  as  administrator,  and  were  bid 
off  by  R.  C.  Thomas,  he  being  the  highest 
bidder,  for  $39  per  acre.  Wall  as  adminis- 
trator failed  to  collect  the  amount  of  the  bid 
from  Thomas,  or  to  make  any  effort  to  col- 
lect It,  or  to  offer  the  land  for  sale  at  the 
bidder's  risk.  A.  F.  White,  a  bidder  at  the 
sale,  bid  $38  per  acre  for  the  lands,  and  he 
was  and  is  perfectly  solvent  and  able  to  have 
paid  the  sum  bid  for  the  land.  Wall,  admin- 
istrator, obtained  R.  0.  Thomas  to  bid  at  the 
sale  for  him,  and  this  ia  why  the  bid  was 
not  compiled  with,  and  no  effort  made  to 
have  the  amount  of  it  paid.  On  the  first 
Monday  in  September,  1913,  an  order  was 
made  by  the  court  of  ordinary,  declaring  the 
letters  of  administration  issued  to  Wall  re- 
voked, which  resulted  in  his  removal  as  ad- 
ministrator upon  the  alleged  grounds  of  his 
having  committed  waste,  etc.  On  the  last- 
named  date  the  plaintiff  was  duly  appointed 
and  qualified  as  administrator  de  bonis  non 
upon  the  estate  of  Mrs.  Wall.  On  account  of 
the  defendant's  failure  to  make  the  money 
from  the  sale  of  the  land,  or  to  resell  It,  the 
plaintiff  obtained  an  order  to  sell  It,  and, 
after  being  duly  advertised,  it  was  sold  on 
the  first  Tuesday  In  December,  1913,  and 
brought  only  $26  per  acre.  It  was  exposed 
for  sale  by  the  sheriff  of  the  county  as  auc- 
tioneer for  the  plaintiff,  before  a  large  crowd, 
and  everything  was  as  favorable  to  the  sale 
as  it  was  possible  to  obtain.  The  estate  the 
plaintiff  represents  as  administrator  suffer- 
ed a  loss  and  was  damaged  $13  per  acre  on 
154  acres,  on  accoimt  of  the  negligence  of  the 
defendant,  or  a  total  loss  of  $2,002,  and  the 
further  sum  of  $23  costs  (an  itemized  bill  of 
which  was  set  forth)  paid  the  ordinary  on 
the  proceedings  to  remove  the  defendant  as 
administrator,  and  other  necessary  expenses 
to  sell  the  land,  made  necessary  on  account 
of  the  negligence  of  the  defendant.  On  No- 
vember 8,  1912,  the  defendant  executed  a 
bond  to  the  ordinary  of  the  county  in  the 
sum  of  $7,S00,  for  the  faithful  discharge  of 
his  duties  as  administrator  In  the  terms  of 
the  law,  with  the  United  States  Fidelity  & 
Guaranty  Company,  of  Baltimore,  Md.,  as  se- 
curity. The  intestate's  estate  has  been  dam- 
aged by  the  defendant,  by  bis  conduct  above 
outlined,  in  the  sum  of  $2,025,  for  which 
amount  the  plaintiff  prays  Judgment,  with  in- 
terest from  the  first  Tuesday  in  January, 
1913. 

By  an  amendment  the  plaintiff  alleged  that 
Wall  as  former  administrator  entered  into  an 
agreement  wltb  R.  G.  Thomas,  whereby 
Thomas  was  to  bid  on  the  land  for  Wall,  and 
that  there  should  not  be  any  liability  on 
Thomas  in  the  event  that  the  land  should  be 
knocked  off  to  him,  bat  that  the  liability  was 
to  be  on  WalL  At  the  time  WaU  bad  Thom- 
as to  bid  on  the  land  he  was  solvent,  and 
has  been  so  since ;  and  WaU  did  not  Intend 


to  comply  with  the  bid.  unless  he  was  aUe 
to  sell  the  land  at  private  sale  for  a  profit. 
This  conduct  of  Wall  was  without  regard  to 
the  interest  of  the  estate  he  represented,  and 
was  without  any  Intention  of  complying 
with  the  bid  that  he  had  Thomas  to  make 
for  him;  and  as  administrator,  through  his 
unfbithfolness  to  his  duty,  he  negligently 
allowed  the  lands  to  depreciate  in  value  by 
his  failure  to  sell  as  tbe  law  directs. 

Both  defendants  filed  general  and  special 
demurrers.  The  court  overruled  the  general 
demurrers,  and  sustained  one  of  tbe  special 
demurrers  as  to  costs  in  the  court  of  or- 
dinary. The  defendants  excepted  to  tba 
overruling  of  the  general  demurrers. 

0.  M.  Duke,  of  Flovilla,  and  Ryals  ft  An« 
derson,  of  Macon,  for  plaintiffs  In  error.  C 
L.  Redman,  of  Jackson,  for  defendant  In  er* 
ror. 

HILL,  J.  (after  stating  the  facts  as  above). 
1.  Did  the  petition  make  a  case  against  the 
defendants?  We  think  not.  The  petition  is 
too  vague  and  indefinite  as  to  set  out  a  cause 
of  action.  If  the  present  administrator  is 
proceeding  on  the  theory  that  the  first  sale 
was  a  valid  one,  and  he  is  seeking  to  bold  the 
purchaser  responsible  for  his  bid,  the  reply 
is  that  the  first  administrator  could  not  be  a 
purchaser  at  his  own  sale,  and  the  allega- 
tions of  the  petition  allege  that  he  was  such 
purchaser.  It  is  not  a  case  where  the  second 
administrator  Is  seeking  to  sell  the  land 
with  notice  to  the  first  purchaser  that  tbe 
land  will  be  sold  subject  to  his  bid.  But  It 
is  based  upon  the  allegation  that  the  act  ot 
the  defendant  WaU  as  a  former  administra- 
tor, in  purchasing  tbe  land  through  Thomas, 
was  without  regard  to  the  interest  of  the  es- 
tate he  represented,  and  that  he  did  not  com- 
ply with  his  bid,  and  was  negligent  in  allow- 
ing "the  said  lands  to  depreciate  in  value  by 
bis  failure  to  seU  same  as  tbe  law  directs." 
If  tbe  plaintiff  could  recover  at  ail  under  the 
petition,  it  is  on  tbe  basis  o£  the  first  being 
a  vaUd  sale.  The  allegations  of  the  petition 
are  not  sufficient  to  show  a  vaUd  sale,  but  on 
tbe  contrary  show  a  void  sale,  which  has  not 
been  ratified  by  any  one  authorized  to  ratify. 
We  do  not  think  that  the  general  allegations 
of  tbe  petition,  as  set  out  above,  are  suffi- 
cient to  support  an  action  against  the  first 
administrator  or  his  sureties.  These  allega- 
tions negative  the  Idea  of  a  vaUd  sale,  and 
the  plaintiff  seeks  to  hold  tbe  former  admin- 
istrator liable  on  the  allegation  that  he  did 
purchase  at  tils  own  sale  and  faUed  to  com- 
ply with  the  bid.  and  in  allowing  the  land 
to  depreciate  in  value  before  the  second  sale. 
Tbe  allegations  of  the  petition  are  not  suffi- 
cient to  authorize  a  recovery  on  the  basis  of 
a  depreciation  of  the  value  of  the  land  be- 
tween the  first  and  second  sales,  as  loosely 
set  out  in  the  petition.  It  appears  from  tbe 
petition  that  after  bis  appointment  the  pres- 
ent administrator  received  from  .the  former 
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administrator  possession  of  the  land,  procured 
a  second  order  to  sell,  and  did  sell  at  a  sec- 
ond public  sale  for  a  less  price  than  was  of- 
fered at  the  first  sale.  It  cannot  be  said 
tbat  this  act  on  the  part  of  the  second  ad- 
ministrator amounts  to  a  ratification  of  a 
voidable  sale,  for  the  administrator  could 
not  thus  ratify  the  voidable  sale  for  the  heirs 
at  law,  or  recover  on  the  basis  set  out  in  the 
petition. 

Under  the  vague  and  indefinite  allegations 
as  they  appear  In  the  petition,  we  think  the 
court  erred  In  overruling  the  general  demur- 
rer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(US  Ga.  271) 

HICKS   V.   STATa     (No.   138.) 
(Supreme  Court  of  GeorgUL    Nov.  18, 1916.) 

(SvttaJmt  by  tite  Oowrt.) 
i.  CKoaxAJj  Law  «=3lUl(4)— AtpkaI/— Pbes- 
KKTATioii  Foa  RsviKw— Objections  to  Evi- 

'DENCB. 

Where  evidence  was  offered  and  connsel 
remarked,  "If  your  honor  please,  I  don't  see 
what  boainesa  they  were  in  has  got  to  do  with 
the  case,"  and  the  court  replied,  "I  will  let  it 
go  in,"  and  counsel  added,  "We  would  like  to 
get  in  the  record  that  we  object  to  it,"  and  the 
court  said,  "It  is  overruled,"  and  in  the  ground 
of  the  motion  for  new  trial,  relating  to  this 
evidence,  the  movant  says  that  he  insists  that  it 
was  irrelevant,  and  that  the  objection  to  the 
evidence  was  in  substance  an  objection  to  its 
relevancy  and  was  so  understood  by  the  court 
and  counsel  and  acted  on  by  the  court,  but  the 
judge  certifies,  that  "these  contentions  were  not 
pained  upon  by  the  court  on  the  trial  of  the 
case,"  this  court  will  not  treat  the  statement 
of  counsd  that  the  evidence  was  objected  to 
as  irrelevant  as  betaig  duly  certified. 

(Bd.    Note.— For   other   oases,    see   Orimtnal 
Law,  Cent  Dig.  {  2894;  Dec.  Dig.  <3=3lUl(4).] 

2.  Cbimikal  Law  €=>388,  695(2,  4)  —  Eivi- 
DENCE  OF  Expb:bimi:ntb--Objkctios8. 
Evidence  of  experiments  out  of  court,  il 
made  under  similar  conditions  and  directly  11- 
Instrating  a  material  issue  in  the  case,  may  be 
given.  If  made  under  changed  conditions  or  in 
such  drcumstanoes  that  the  experiments  might 
be  worthless  or  misleading,  an  objection  to  the 
testimony  should  specify  these  grounds  of  ob- 
Jection ;  and  a  mere  general  objection  to  the  evi- 
dence, that  it  relates  to  an  experiment  not  made 
in  the  presence  of  the  accused,  is  insufiicient. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §f  864,  1634,  163&,  1638;  Dec. 
Dig.  <S==>388,  695(2,  4).] 
8.  OanaNAL  Law   <=»M2(8)— HABMT.Faa  Bs- 

BO»— iMSTBUCnoKa 

ESrror  is  assigned  uiwn  the  following  charge 
of  the  court  to  the  jury:  "It  is  for  you  to  de- 
termine from  the  testimony  in  the  case  whether 
any  contradictory  statements  have  been  proven 
to  liave  been  made  by  such  witness  or  witnesses; 
and  whether  such  contradictory  statements,  if 
any  have  been  established,  of  which  you  are  the 
judges,  are  matters  relevant  to  the  testimony 
and  to  the  evidence  in  the  case."  The  criticism 
upon  this  charge  is  that  "it  was  error  to  submit 
to  the  jury  the  question  whether  or  not  con- 
tradictoiy  statements  were  relevant  to  the  tes- 
timony and  the  case,  this  being  a  question  for 
tlie  court  to  decide,  and  not  Uie  jury."  This 
charge  is  not  an  accurate  statement  of  the  law. 


but  in  view  of  the  entire  diarge  and  Ae  evi- 
dence it  is  not  cause  for  a  new  trial 

[Ed.  Note.— For  other  eases,  see  Oiminal 
Law,  Cent.  Dig.  %  2218;    Dec.  Dig.  «s>922(5).] 

4.  Chimin AL  Law  iss>922(2)— iKSTBrorioRS— 

ClBCUlCSTANTIAI,    EVIDENOE. 

The  case  was  not  one  depending  wholly  upon 
circumstantial  evidence,  and  it  furnished  no 
ground  for  a  new  trial  that  the  court  failed  to 
charge  the  law  touching  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  2210,  2213,  2216,  2217;  Dec. 
Dig.  ®=j922(2).] 

6.  CniMiHAi,  Law  <8=>774  —  Instbuctionb  — 

Dbunkerness. 
A  charge  that  voluntary  drunkenness  is  no 
excuse  for  crime,  but  that  the  jury  can  consider 
drunkenness,  like  any  other  fact  to  illustrate  in- 
tent and  motive  and  otherwise  shed  light  on  the 
transaction,  is  not  erroneous,  where,  as  in  the 
present  case,  it  is  authorised  by  the  evidence. 

[ESd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1829-1832;  Dec.  Dig.  «=» 
774.] 

6.  Cbiminai.  Law  $=3769— Ikstbuctions. 

An  exception  to  a  correct  charge  because  of 
failure  to  give  in  the  same  connection  some  oth- 
er pertinent  le^  propoeitioB  is  not  a  good  as- 
signment of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Clent  Dig.  U  180^1806;  Dec.  Dig.  «=» 
769.] 

7.  Homicide  «=>340(4)— Habmusss  Ebbob— In- 

8TBUCTI0KS— FOBM  01  VbbdIOT. 

The  failure  of  the'  court  to  charge  the  jury 
as  to  the  form  of  their  verdict  in  case  they 
should  find  the  defendant  guilty  of  involuntary 
manslauKhter  is  not  cause  for  the  grant  of  a 
new  trial,  inasmuch  as  the  Jury  returned  a  ver^ 
diet  finding  the  defendant  guilty  of  murder. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  720;  Dec.  Dig.  «=»340(4).] 

8.  Cbiminal  Law  «=9939(1),  942(1)  —  New 
Tkial— Newly  Discovebed  Evidence. 

The  court  did  not  err  in  refusing  a  new  trial 
upon  the  grounds  of  the  motioa  baaed  upon  al- 
leged newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  2318,  2321-^23,  2331 ;  Dec. 
Dig.  «=»939(1),  942(1).] 

Error  from  Superior  Court,  Paulding  Coun- 
ty; A.  Li.  Bartlett,  Judge. 

Sam  Hicks  was  convicted  of  murder,  and 
brlngB  error.    Affirmed. 

Sam  Hicks  was  tried  under  an  indictment 
charging  him  with  the  ofTense  of  murder,  it 
being  alleged  that  he  feloniously  shot  and 
killed  Ed  Fennell.  Two  witnesses  testified 
that  they  saw  the  shooting;  one  of  them 
was  introduced  by  the  state,  and  the  other 
by  the  defendant.  The  witness  Introduced 
by  the  state  was  a  nephew  of  the  decedent, 
and  was  a  boy  about  18  yeara  old.  He  testi- 
fied that  he  was  present  when  Bd  Fennell 
was  killed ;  that  it  was  about  5  o'clock  in  the 
afternoon ;  that  the  defendant  shot  him  with 
a  pistol ;  that  witness  was  about  50  yards 
away  from  them  when  the  shot  was  fired; 
that  the  deceased,  the  accused,  and  George 
Prance  were  together  and  went  to  the  edge 
of  a  field;  tbat  the  deceased  was  going 
home,  and  the  accused  was  going  from  his 
home;    that  when  they  got  to  the  edge  of 
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the  field  tbe  witness  beard  a  gnn  fire;  that 
be  heard  the  deceased  call  for  him,  and  be 
asked  what  was  wanting,  but  no  reply  was 
made.  He  then  went  and  Jumped  on  a  stump, 
and  Just  as  be  did  so  he  saw  the  defendant 
shoot  The  expression  used  by  the  witness 
was: 

"I  saw  Sam  [Hicks]  throw  tbe  gnn  on  TTncIe 
Ed  [Fennell]  and  shoot  him  down.  I  seen  him 
fall,  and  I  thought  he  was  going  to  shoot  again. 
That  scared  me  and  I  ran  towards  the  house, 
but  I  was  looking  back  at  him.  After  this, 
Sam  Hicks  ran  back  towards  the  branch,  and 
then  towards  Uncle  Ed,  and  then  back,  and  then 
right  np  the  hill  towards  his  home.  He  ran  as 
fast  BS  he  coald." 

Tbe  same  witness  gave  other  testimony  lo- 
cating himself  at  a  period  of  time  Just  be- 
fore tbe  first  shot  was  fired  and  between  the 
firing  of  tbe  first  shot  and  tbe  second  shot, 
and  bis  position  at  tbe  time  of  the  firing  of 
tbe  fatal  shot  and  a  little  while  afterwards. 
The  testimony  of  tbe  other  eyewitness  to  tbe 
homicide  is.  In  substance,  that  the  accused 
and  tbe  decedent  were  both  drinking  heavily ; 
that  tbe  accnsed  fired  ofT  his  pistol  once,  and 
tbe  decedent  told  him  to  "pop  it  again"; 
that  Hicks  then  fired  a  second  time,  and  tbe 
decedent  said,  "Pop  it  again."  Hicks  was 
drunk  and  apparently  firing  recklessly.  Oth- 
er testimony  was  introduced  by  tbe  state 
and  by  the  defendant.  The  Jury  returned  a 
verdict  of  guilty,  with  a  recommendation  of 
mercy.  Tbe  defendant  made  a  motion  for  a 
.  new  trial,  which  was  overruled. 

J.  J.  Nortbcutt,  of  Acworth,  W.  E.  Splnks 
and  A.  J.  Camp,  both  of  Dallas,  P.  Li.  Bart- 
lett,  of  Atlanta,  and  C.  D.  McGregor,  of 
Dallas,  for  plaintiff  in  error.  J.  B.  Hutcbe- 
son,  SoL  Gen.,  of  Douglasville,  C.  B.  McGarl- 
ty,  of  Dallas,  Clifford  Walker,  Atty.  Gen., 
and  Mark  Holding,  of  Atlanta,  for  tbe  State. 

BECK,  J.  (after  stating  tbe  facts  as  above}. 
The  testimony  of  the  state  in  this  case  au- 
thorized a  verdict  of  guilty  of  murder. 
There  was  sufiicient  evidence  to  show  that 
tbe  defendant,  wbile  In  a  state  of  Intoxica- 
tion, deliberately  shot  and  killed  tbe  dece- 
dent There  was  some  testimony  to  show 
that  the  two  were  not  entirely  friendly, 
though  there  was  an  abundance  of  testimony 
to  show  that  tbey  were  perfectly  friendly. 
The  defendant's  statement  makes  a  case  of 
accidental  shooting.  Tbe  witness  Prance, 
who  saw  tbe  killing,  gave  testimony  which 
would  have  authorized  the  jury  to  find  tbe 
defendant  guilty  of  Involuntary  manslaugh- 
ter. 

[1]  1.  To  what  Is  ruled  In  the  first  head- 
note  we  desire  to  add  that  whUe  counsel  in- 
sisted that  the  court  understood  bis  objec- 
tion to  tbe  evidence  referred  to  in  this 
ground  was  based  upon  Its  Irrelevancy,  tbe 
objection  was  not  by  any  means  In  proper 
form.  For  counsel  to  say,  in  tbe  presence  of 
tbe  court,  "I  don't  see  what  business  they 
wens  In  has  got  to  do  with  the  case,"  would, 
as  a  matter  of  course,  be  generally  onder^ 


stood  between  people  engaged  In  conversa- 
tion to  mean  that  what  bad  Just  been  said  by 
one  of  tbe  parties  was  Irrelevant;  but  when 
counsel  desires  a  distinct  ruling  by  tbe  court, 
tbe  court's  attention  should  be  directed  to 
the  question  of  the  Irrelevancy  of  the  evi- 
dence objected  to,  by  tbe  distinct  statement 
tbat  it  Is  objected  to  on  tbe  ground  of  irrele- 
vancy. If  counsel  bad  stated  to  tbe  court, 
addressing  tbe  court,  "J  object  to  tbe  evi- 
dence on  the  grounS  tbat  It  Is  Irrelevant" 
tbe  attention  of  the  court  would  have  at  once 
been  arrested  and  directed  to  tbe  question 
at  issue.  A  trial  Judge  has  many  things  sur- 
rounding blm  to  distract  his  attention  In  the 
progress  of  any  trial,  and  especially  In  tbe 
progress  of  a  trial  for  murder;  and  when 
counsel  desires  a  ruling  upon  a  question  as 
to  whether  evidence  should  be  admitted  or 
repelled,  be  should  secure  the  attention  of 
the  court  addressing  himself  to  tbe  bench 
and  stating  the  grounds  of  objection  to  the 
evidence  which  he  claims  to  be  objectionable, 
and  secure  a  ruUng  upon  tbe  motion  which 
he  has  made  or  tbe  objection  which  he  has 
raised ;  and  If  be  does  not  do  this,  but  cou< 
tents  idmself  with  remarking,  relatively  to 
tbe  testimony  that  is  being  delivered  by  a 
witness,  "I  don't  see  what  that  has  got  to  do 
with  tbe  case,"  such  an  objection  will  not 
avail  him  in  this  court,  when  tbe  Judge  re- 
fuses to  certify  tbat  the  evidence  was  ob- 
jected to  on  tbe  groimd  of  Irrelevancy,  but 
certifies  tbat  this  contention  was  not  passed 
upon. 

[2]  2.  Certain  experiments  were  made  by 
persons  at  and  near  tbe  scene  of  tbe  homi- 
cide, to  test  the  opportunity  of  a  witness, 
claiming  to  be  an  eyewitness  to  the  homldde, 
for  seeing  and  observing  tbe  act  and  conduct 
of  tbe  accused  at  tbe  time  of  tbe  shooting. 
This  evidence  was  objected  to  on  tbe  ground 
that  it  related  to  an  experiment  between 
O'Neal,  tbe  witness  testifying,  and  tbe  boy 
Introduced  by  tbe  state,  who  testified  as  to 
tbe  homicide,  "as  to  tbe  alleged  places  refer- 
red to  and  pointed  out  by  the  boy,  when  the 
defendant  was  not  present,  and  that  such 
evidence  would  not  be  admissible."  This 
was  not  a  good  objection.  Testimony  may 
be  received  as  to  tbe  results  of  experiments, 
where  it  is  shown  that  the  conditions  are  tbe 
same;  and  experiments  may  be  made,  of 
course,  out  of  tbe  presence  of  tbe  defendant 
and  out  of  the  presence  of  the  court  under 
proper  conditions.  The  objection  here  raised 
by  counsel  was  tbe  broad  objection  based 
upon  tbe  fact  tbat  It  was  merely  evidence  of 
an  experiment — ^not  tbat  tbe  experiment  was 
made  under  altogether  different  circumstanc- 
es, where  tbe  conditions  were  not  tbe  same, 
nor  tbat  tbe  experiment  was  as  to  some  col- 
lateral matter.  Consequently,  there  was  no 
error  In  overruling  tbe  exception.  Taylor  v. 
State,  135  Ga.  622,  70  S.  E.  237;  6Enc.  Ev. 
473  et  seq.,  and  cases  dted;  8  Jones  on  Kvi- 

dence,  (  410.  .     ,  .,  ..  ,,,^ 
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[3]  3.  Error  Is  asstgned  npon  the  following 
charge  ot  the  court: 

"It  is  for  you  to  determine  from  tlie  testimony 
in  the  case  whether  any  contradictory  state- 
ments have  been  proven  to  have  been  made  by 
such  witness  or  witnesses;  and  whether  such 
contradictory  statements,  if  any  have  been  estab- 
lished, of  which  you  are  the  judges,  are  matters 
relevant  to  the  testimony  and  to  the  evidence  in 
the  case." 

The  criticism  npon  this  charge  Is: 
"That  it  was  error  to  submit  to  the  jury  the 
question  whether  or  not  contradictory  state- 
ments were  relevant  to  the  testimony  and  the 
case,  this  being  a  question  for  the  court  to  de- 
cide^ and  not  tiie  jury." 

This  charge  was  neither  entirely  accnrate 
sor  apposite.  In  aectlfin  1052  of  the  Penal 
Code  It  Is  proYlded  that: 

"A  witness  may  be  impeached  by  contradictory 
statements  previously  made  by  him  as  to  matters 
relevant  to  his  testimony  and  to  the  case." 

"tbia  Is  a  mle  of  evidence  for  the  guidance 
of  the  court,  and  does  not  properly  find  a 
place  In  a  charge  Instructing  the  Jury  as  to  the 
law  of  the  case.  The  trial  jndge  admits  or  re- 
pels testimony  that  Is  offered,  according 
as  It  may  appear  competent  or  not  competent. 
But  we  do  not  think  that  the  error  In  this 
chaise  was  of  sufficient  materiality  to  require 
the  grant  of  a  new  trial. 

[4]  4.  "The  case  was  not  one  depending 
■wholly  upon  circumstantial  evidence,  and  It 
furnished  no  ground  for  a  new  trial  that  the 
court  failed  to  charge  the  law  touching  such 
evidence."  Cllett  v.  State.  132  Ga.  86,  63  S. 
B.  626. 

[6]  6.  A  charge  that  voluntary  drunkenness 
Is  no  excuse  for  crime,  but  that  the  iiirj  can 
consider  drunkenness,  like  any  other  fact,  to 
Illustrate  Intent  and  motive  and  otherwise 
shed  light  on  the  transaction.  Is  not  erron- 
eous, where,  as  In  the  present  case.  It  is  au- 
thorized by  the  evidence.  Park's  Penal  Code, 
{  38,  and  cases  cited. 

[I]  6.  Error  Is  assigned  upon  the  following 
diarge  of  the  court: 

"If  you  find  that  the  killing  of  Ed  Fennell  has 
been  shown,  was  done  by  the  defendant,  Sam 
Hicks,  on  the  occasion  in  question,  without  any 
intention  to  do  so,  but  that  it  was  done  in  the 
oonmiission  of  an  unlawful  act  wliich  probably 
might  produce  such  a  consequence,  in  an  unlaw- 
ful manner,  in  that  event  you  would  be  author- 
ize to  find  the  defendant  guilty  of  involuntary 
manslaughter;  but  if  such  involuntary  killing, 
if  any  has  been  shown,  of  which  yon  are  the 
judges,  happened  in  the  commission  of  an  unlaw- 
fnl  act  by  the  defendant,  Sam  Hicks,  which 
in  its  consequence  naturally  tended  to  destroy 
the  life  of  Ed  Fennel],  and  that  EU  Fennell  was 
killed  by  the  defendant  tmder  such  circumstanc- 
es, then  the  offense  would  be  murder." 

This  charge  la  criticised  npon  the  ground 
that: 

It  was  "erroneous  in  that  the  court  failed  and 
omitted  to  specify  the  grade  of  involuntary  man- 
slaughter referred  to  in  said  charge,  of  which 
the  jury  might  find  defendant  guilty,  and  also 
failed  to  specify  the  penalty  of  such  grade." 


The  charge  Itself  was  substantially  a  cor- 
rect statement  of  the  law,  and  was  applicable 
to  the  case  under  the  evidence.  The  inac- 
curacy In  the  charge  could  not  be  hurtful  to 
the  accused.  And  where  a  correct  charge  Is 
given,  It  affords  no  ground  of  attack  upon 
the  charge  itself  that  the  court  failed  to  give. 
In  connection  therewith,  some  other  principle 
or  proposition  of  law.  Cllne  v.  Banking 
Co.,  131  Ga.  611,  62  S.  E.  084:  Seaboard  Air 
Line  By.  v.  Randolph,  136  Ga.  505,  71  S.  E. 
887. 

We  might  add,  however,  that  there  Is  no 
merit  in  the  criticism.  It  was  not  error  to 
fall  to  state  the  penalty,  or  to  fall  "to  specify 
the  grade  of  Involuntary  manslaughter  re- 
ferred to  In  said  charge."  Jordan  v.  State, 
143  Ga.  499,  85  S.  B.  327;  Tillman  v.  State, 
136  Ga.  59,  70  S.  E.  876.  What  further  speci- 
fication of  the  grade  was  required.  If  the 
court  correctly  charged  the  law  as  to  both 
grades  of  Involuntary  manslaughter  commit- 
ted in  the  commission  of  an  unlawful  act? 
And  the  criticism  does  not  take  exception  to 
the  fbUure  of  the  court  to  diarge  upon  in- 
voluntary manslaughter  In  the  commission 
of  a  lawful  act,  which  probably  might  pro- 
duce such  a  consequence.  In  an  unlawful 
manner. 

[7]  7.  The  ruling  made  In  the  seventh 
headnote  requires  no  elaboration. 

[8]  8.  The  court  did  not  err  In  refusing  a 
new  trial  upon  the  grounds  of  the  motion  bas- 
ed upon  alleged  newly  discovered  evidence. 
As  to  a  part  of  this  evidence  the  court  might 
well  have  found  that  the  movant  had  not 
shown  a  proper  degree  of  diligence ;  and  as  to 
the  other  evidence  claimed  to  be  newly  dis- 
covered. It  Is  merely  Impeaching. 

The  grounds  of  the  motion  not  spedflcally 
referred  to  are  without  merit. 

Judgment  affirmed.  All  the  JustliKS  con- 
cur.' 


046  Qa.  SS8) 
TANNER  V.  WHITB  et  aL    (No.  199.) 
(Supreme  Court  of  Georgia.     Dec.  19,  1916.) 

(Syllabut  Iv  the  Court.) 
Speoifio  Pebfobuanoe  <s>106(l)— Pabhes— 

IMTEBVENTION— PETITIO  N  . 

Where  a  daughter  filed  against  her  father  a 
petition  in  which  she  alleged  that  the  father, 
some  years  previously,  had  given  to  her  a  cer- 
tain tract  of  land  and  had  promised  to  execute 
to  her  a  deed  to  it,  but  had  failed  and  refused 
to  do  so,  and  that  she  had  entered  into  posses- 
sion of  the  land,  had  been  in  continuous  posses- 
sion of  it  up  to  the  date  of  the  fiUng  of  the  suit, 
and  had  made  valuable  improvements  thereon 
upon  the  faith  of  the  gift,  and  die  prayed  spe- 
ciuc  performance  by  the  (father,  and  that  title 
to  the  land  be  decreed  in  her,  and  where  the 
father  acknowledged  service  of  the  petition  and 
process,  waived  further  service,  acknowledged 
that  all  o£  the  allegations  in  the  petition  were 
true,  and  consented  that  a  verdict  and  decree  be 
taken  at  the  appearance  term  of  the  court  the 
court  should  not  have  dismissed  the  petition  of 
a  third  person  who  sought  to  intervene  and  be 
made  a  party  defendant,  alleging  that  he  was 
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purchaser  for  value  of  the  premises,  without  no- 
tice of  the  claims  of  the  plaintiff  in  the  milt  for 
speciftc  performance,  denying  the  material  9.I- 
legations  upon  which  the  plaintiff  based  her 
claim  for  specific  pei'formance,  and  alleging  fur- 
ther that  upon  the  day  upon  which  the  suit  waa 
filed  he  had  bought  the  land  in  question  from 
the  father  of  the  plaintiff  and  paid  the  purchase 
money,  without  notice  of  the  filini;  of  the  suit, 
and  uat  the  suit  between  the  daughter  and  the 
father  was  colhisive. 

[Bid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent.  Dig.  gg  342-345,  360.  351;  Dec. 
Dig.  ©=>i06a).] 

Error  from  Superior  Court,  Jeff  Dayls 
C!ounty;  J.  P.  Higbsmltb,  Judge. 

Action  by  Annie  White  against  Ellas  Hln- 
son  and  B.  H.  Tanner,  Intervener.  Judgment 
for  plaintiff,  and  Intervener  brings  error. 
Beversed. 

Mrs.  Annie  White  filed  her  petition  against 
her  father,  Ellas  Hlnson,  allegiug  that  In 
July,  1910,  the  defendant  gave  to  her  a  cer- 
tain tract  of  land  and  promised  to  execute 
to  her  a  fee-simple  deed  to  the  same;  that 
she  acc^>ted  the  gift,  took  actual  possession 
of  the  land,  and  held  It  continuously  to  the 
date  of  filing  suit,  and  her  possession  was  ad- 
verse to  the  claims  of  all  persons  whomso- 
ever; that  when  the  defendant  made  the 
gift  be  reserved  the  right  to  the  timber  upon 
the  land,  suitable  for  turpentine  purposes, 
for  a  period  of  three  years;  that  up<Hi  the 
faltb  of  the  gift  and  her  father's  promises 
to  execute  a  deed  she  had  made  valuable  Im- 
provements upon  the  land ;  and  that  the  de- 
fendant refused  to  make  a  deed  In  compli- 
ance with  his  promise.  She  prayed  for  specif- 
ic performance,  and  that  title  to  the  land  be 
decreed  In  her.  The  defendant  acknowledged 
service  of  the  petition  and  process,  admitted 
all  the  allegations  of  the  petition  to  be  true, 
and  consented  for  the  plaintiff  to  have  a  ver- 
dict and  decree  as  prayed,  at  the  appearance 
term  of  the  court.  B.  H.  Tanner  filed  his 
petition  praying  that  he  be  made  a  party 
defendant.  He  denied  the  truth  of  the  mate- 
rial allegations  of  the  petition  filed  by  Mrs. 
White,  and  alleged  that  be  purchased  the  lot 
of  land  frcMU  Hlnson  on  October  29,  1913,  the 
same  date  upon  which  the  original  petition 
was  filed  and  served  upon  Hlnson.  Tanner 
further  alleged  that  he  was  a  bona  fide  pur- 
chaser for  value,  and  had  been  In  possession 
of  the  property  17  months  preceding  the  date 
of  the  filing  of  the  suit  He  denied  that  Mrs. 
White  or  any  of  her  tenants  had  ever  been  in 
possession  of  the  lot  of  land,  so  far  as  he 
knew,  and  averred  that  she  was  not  In  pos- 
session of  the  land  at  the  time  of  his  pur- 
chase. He  further  alleged  that  the  purchase 
money  had  been  paid  by  Um  before  the  suit 
was  filed  by  Mrs.  White,  and  thnt  he  had  no 
knowledge,  actual  or  constructive,  of  her 
claim  of  title.  By  amendment  he  alleged  that 
the  suit  was  filed  before  he  bought  the  land 
and  paid  the  purchase  price,  but  that  the 
filing  of  the  suit  and  the  purchase  by  blm  of 
the  land  were  on  the  same  day,  and  he  had 
no  knowledge  of  the  filing  of  the  suit.    He 


prayed  that  he  be  allowed  to  Intervene  and 
become  a  party  defendant,  that  he  be  allowed 
to  conte^  the  claims  of  the  plaintiff,  and  that 
the  title  to  the  land  be  decreed  to  be  in  him. 
The  court,  upon  demurrer,  dismissed  the  in- 
tervention of  Tanner,  and  he  excepted. 

Dlckerson,  Kelley  tc  Boberts  and  J.  W. 
Quincey,  all  of  Douglas,  for  plaiutifl!  in  er- 
ror. W.  W.  Bennett,  of  Baxley,  for  defend- 
ants In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
We  are  of  the  opinion  that  the  court  erred  in 
sustaining  the  general  demurrer  to  the  peti- 
tion of  B.  H.  Tanner.  If  his  allegations  are 
true,  the  suit  betweed  Mrs.  White  and  Bin- 
son  was  collusive  and  designed  to  efilect  a 
fraudulent  transfer  of  the  property.  Tanner 
was  a  purciiaser  who  had  paid  a  valuable  con- 
sideration for  the  property.  Mrs.  White  waa 
a  donee,  and  sought  to  have  specific  perform- 
ance of  her  father's  promise  to  give  her  the 
pr(v>ert7.  She  was  not  entitled  to  a  deed 
under  a  decree  of  specific  performance  as 
against  one  who  was  a  purchaser  for  a  valu- 
able consideration,  and  who  had  bought  with- 
out notice  of  the  gift  It  Is  true  that  if, 
as  alleged  In  Tanner's  petition,  the  suit  be- 
tween Mrs.  White  and  Hiusou  was  collusive. 
Tanner  would  not  be  barred  by  the  doctrine 
of  lis  pendens  from  afterwards  asserting 
his  rights  as  against  Mrs.  White  and  Hinsou ; 
but  there  is  no  good  reason  for  holding  that 
he  cannot  now  be  made  a  party  defendant 
and,  as  a  party  to  this  i)endlng  case,  assert 
and  liave  established  his  rights  as  purchaser. 
If  Tanner  Is  turned  oat  of  court  and  a  de- 
cree for  specific  performance  between  Mrs. 
White  and  Hlnson  is  rendered,  it  might  con- 
stitute a  cloud  upon  Tanner's  title.  Taking 
the  allegations  of  the  petition  as  true,  he  has 
caught  both  the  wrongdoers  facing  each  other 
in  a  court  of  equity.  They  have  brought 
themselves  there,  and  he  Is  there  asking  that 
he  be  allowed  to  set  up  and  establish  hla 
claims  antagonistic  to  both;  and  the  court 
should  grant  his  prayer.  The  whole  contro- 
versy will  be  settled  In  one  case.  In  the 
case  of  Allen  ▼.  Mitchell,  143  Ga.  476,  86  S.  £:: 
336,  It  Is  said: 

"Our  Code  provides  that  'all  persons  interest- 
ed in  the  litigation  should  be  parties  to  procei^ 
ings  for  equitable  relief.'  Civil  Code,  {  5417. 
Some  exceptions  to  this  rule  are  stated  in  the 
section  referred  to;  but  it  is  not  necessary  to 
consider  them,  aa  the  parties  here  fall  within 
none  of  the  exceptions.  In  equity  it  is  the  (gen- 
eral practice  to  permit  strangers  to  a  litigatma, 
who  claim  and  show  an  interest  in  such  a  mat- 
ter, to  intervene  and  assert  and  have  established 
rights  which  would  "be  affected  by  the  decree  in 
the  cose.  11  Enc.  PL  &  Pr.  498  et  sejj.  The 
hroad  rule  laid  down  in  the  work  last  dted  has 
probably  been  to  a  certain  extent  deduced  from 
ludiciol  construction  of  statutes  in  certain 
states  in  reference  to  the  subject  of  intervention, 
and  may  be  somewhat  broader  than  the  rule  in 
this  state;  but  under  our  Code  provision  quoted 
above,  the  rule  here  is  not  so  narrow  as  to  ex- 
clude parties  showing  a  direct  interest  in  the 
subject-matter  of  the  suit,  which  is  set  up  by 
the  plaintiSi  In  error  here.    Qenerallx.a  ,oourt 
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of  equity  will  extend  to  one  vbo  i«  not  a  party 
to  the  bill  the  privilege  of  becoming  a  party,  at 
his  own  instance,  .when  from  the  case-made  it 
amieara  that  the  ends  of  jugtice  would  be  snb- 
•erved  by  it.  Phillips  v.  Wesson,  16  Ga.  137 ; 
BUisdell  t.  Bohr,  68  Qa.  66." 

What  Is  there  said  Is  very  cloeely  in  point 
onder  the  facts  of  this  case. 

Judgment  reversed.  All  the  JuBtices  con- 
cur. 

(146  Oa.  S44) 

OSBORNB  T.  OSBORNE.     (No.  201.) 
(Supreme  Conrt  of  (Jeorgia.     Dec  19,  19160 

(ByUahu*  by  the  Court.) 
DivoBCK  ^=>219— Alimony— Tekpokaby  Ali- 

MONT. 

A  judgment  granting  temporary  alimony  in 
stated  monthly  payments  "until  further  order 
of  the  court"  is  not  illegal  because  not  lim- 
ited to  the  termination  of  the  suit,  since  the 
necessary  construction  and  effect  of  such  judg- 
ment is  that  the  payments  continue,  under  the 
saperviaory  power  of  the  court  to  modify  or 
revoke,  until  final  judgment,  when  the  pay- 
ments cease  altogether  by  operation  of  law. 

(Ed.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  H  640,  735-737;  Dec.  Dig.  «s> 
2ia] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  O.  F.  Osborne  against  Ora  Os' 
borne.  There  was  a  Judgment  granting  tem- 
porary alimony,  and  plaintifl  brings  error. 
Affirmed. 

Arant  &  Trimble,  of  Atlanta,  for  plaintiff 
in  errCHT. 

OIIiBEBT,  J.  Ollle  Osborne  filed  his  peti- 
tion for  divorce  against  Ora  Osborne.  The 
defendant  filed  a  plea  and  answer  to  the  peti- 
tion, and  prayed  "that  she  be  granted  tem- 
porary alimony  pending  said  suit  for  di- 
vorce." The  court  passed  an  order  granting 
temporary  alimony  "until  the  further  order 
of  this  court"  OlUe  Osborne  excepted  to 
this  order,  on  the  ground  that  the  court  was 
"without  authority  to  make  this  order."  This 
is  the  <Kily  assignment  of  error. 

In  granting  or  refusing  to  grant  temporary 
alimony  the  judge  of  the  superior  court  is 
wisely  permitted,  under  the  law,  to  exercise 
a  wide  discretion.  His  order  allowing  tem- 
porary alimony  "shall  be  subject  to  revision 
of  the  court  at  any  time."  Civil  Code  1910, 
{  2878.  The  authority  of  the  court  to  modify 
or  revoke  an  order  granting  temporary 
alimony  is  not  even  confined  to  a  change  of 
condition  occurring  subsequently  to  the  grant- 
ing of  the  order.  Jennison  v.  Jennlson,  136 
Ga.  202,  71  S.  E.  244,  Ann.  Cas.  1912C,  441. 
The  plaintiff  In  error  Insists  that  the  court 
was  without  authority  to  pass  the  judgment 
awarding  temporary  alimony  "until  the  fur- 
ther order  of  the  court,"  without  limiting 
the  Judgment  to  the  pendency  of  the  suit, 
citing  Heilbron  v.  Hellbroo,  198  Pa.  297,  27 
Atl.  967,  38  Am.  St  Rep.  845,  and  1  RuUng 
Case  Law,  g  S9,  p.  895,  the  last-named  au- 


thority being  based  alone  upon  the  case  of 
Heilbron  v.  Heilbron,  supra.  We  have  been- 
unable  to  find  any  case  in  harmony  with  the 
one  Just  cited.  Under  our  law  temporary 
alimony,  pending  an  action  for  permanent 
alimony,  does  not  cease  with  a  verdict  and 
judgment  in  the  superior  court  where  the 
case  Is  brought  to  the  Supreme  Court  but 
continues  vrlthin  the  discretion  of  the  court 
until  the  termination  of  litigation  In  all  the 
courts.  Holleman  v.  Holleman,  69  Ga.  676. 
When  final  Judgment  has  been  reached,  tem- 
porary alimony  ceases,  and  no  Judgment  of 
the  conrt  could  legally  extend  it  beyond 
that  point  no  matter  what  language  is  em- 
ployed  In  the  order  of  judgment  of  the  su- 
perior conrt. 

In  a  Judgment  for  temporary  alimony, 
"whilst  It  is  the  better  practice  to  specify  the 
time  tot  which  the  grant  of  supplies  is  de- 
creed. It  la  no  error  not  to  do  so.  If  the  cum  be 
not  exorbitant  or  oppressive."  Campbell  v. 
Campbell,  67  Ga.  42S  (S).  It  Is  not  an  unusu- 
al practice  for  judgments  granting  temporary 
alimony  to  be  limited  only  by  the  words  "un- 
til further  order  of  the  court";  and  this 
is  done  for  the  very  reason  that  the  law  it- 
self fixes  a  time  beyond  which  these  Judg- 
ments cannot  be  operative,  to  wit  final  Judg-' 
ment  in  all  the  courts.  Judgment  for  tem- 
porary alimony  not  being  final,  the  applica- 
tion may  be  re-examined  by  the  court  at  any 
time,  either  in  term  or  In  vacation,  and  modi- 
fied In  any  direction,  or  revoked.  If  for 
slight  causes  of  judicial  discretion,  or  verbal 
niceties  of  expression  in  the  Judgment,  this 
court  should  review  and  reverse  the  order 
of  the  trial  court  the  right  to  temporary  ali- 
mony would  be  of  little  value,  "and  the  very 
interregnum  It  Is  intended  to  cover  would  be 
frittered  away  In  litigation  over  It"  Carl- 
ton V.  Carlton,  44  Ga.  219.  It  Is  also  need- 
less to  give  direction  that  the  Judgment  be 
so  modified  that  the  payments  directed  there-  • 
by  shall  cease  at  the  final  judgment  In  the 
cause,  since  such  is  its  necessary  construc- 
tion and  legal  effect. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(1*6  Ga.  288) 
JONAS  T.  BLANCHAKD.     (No.  182.) 

(Supreme  (3ourt  of  Georgia.    Dec.  14,  1916.) 

fEvllabut  by  the  Oowri.) 

Masteb  and  Servant  ^=»286(1) — Injtt&iiss  to 

Servant— Actions. 
There  was  no  error  in  granting  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1001;  Dec.  Dig.  <8=> 
286(1).] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; C.  W.  Smith,  Judge. 

Action  by  Robert  Jonas  against  W.  H. 
Blancbard.  There  was  a  judgment  of  non- 
suit and  plaintiff  brings  error.    Affirmed. 
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G.  D.  Maddox,  of  Atlanta,  for  plaintiff  in 
error.  Stiles  Hopkins  and  Jas.  J.  Slaton, 
both  of  Atlanta,  for  defendant  in  error. 

EVANS,  P.  J.  The  action  was  brought 
by  a  servant  'against  the  master,  for  damages 
alleged  to  have  been  sustained  by  the  serv- 
ant as  the  result  of  injuries  caused  by  the 
master's  negligence.  A  motion  for  nonsuit 
was  granted,  and  the  plaintlfT  excepted. 

The  plaintiff's  evidence  Is  confusing  and 
contradictory.  It  may  be  gathered  from  it 
that  he  had  been  in  the  employment  of  the 
defendant  about  eight  or  nine  months,  work- 
ing as  a  common  laborer  around  the  dwelling 
of  the  defendant;  his  duties  requiring  him 
to  carry  wood  into  the  kitchen  and  to  work 
about  the  kitchen.  The  defendant  occupied 
a  dwelling  which  was  equipped  with  plumb- 
ing, and  there  was  in  the  kitchen  a  metal 
tank  large  enough  to  hold  90  gallons  of  wa- 
ter, resting  on  a  stool  18  or  20  inches  high. 
In  one  part  in  his  testimony  the  plaintiff  said 
that  the  tank  contained  cold  water  all  the 
time,  but  in  another  part  he  declared  he 
thought  the  tank  was  empty  all  the  time.  The 
water  pli)e  in  the  basement  had  burst,  and  the 
defendant  and  the  plaintiff  went  down  to  cut 
off  the  water  bo  as  to  stop  the  leak.  The  de- 
fendant cut  off  the  water  and  went  up- 
stairs, instructing  the  plaintiff  to  come  up- 
stairs when  he  had  finished  with  the  work  he 
was  directed  to  do.  In  about  five  minutes 
the  plaintiff  ascended  the  stairs  and  went 
into  the  kitchen,  where  the  defendant  was 
standing  by  the  tank  near  the  stove.  What 
occurred  then  was  described  by  the  plaintiff 
as  follows: 

"When  I  got  np  there  In  the  kitchen,  going 
from  the  basement,  Mr.  Blanchard  [the  defend- 
ant] had  a  pipe  wrench  and  screw  cutter  in  his 
liand.  After  I  got  ap,  Mr.  Blanchard  said  he 
bad  disconnected  the  tank,  to  take  it  off  from 
there;  he  thought  I  could  hold  it  np;  be  said 
.  he  disconnected,  and  he  thought  I  could  bold  it 
until  he  could  get  around  to  me.  In  that  con- 
versation I  am  talking  about,  Mr.  Blanchard 
told  me  when  he  disconnected,  and  it  fell  on  me, 
he  told  me  that  he  disconnected  it,  and  be 
thought  I  could  hold  It  until  he  came  around, 
but  I  could  not.  I  did  not  hold  it.  I  could  not 
hold  it.  I  never  did'toudi  the  tank  at  all.  I 
suppose  it  was  about  seven  feet  from  the  door 
of  die  kitchen  to  the  tank.  When  I  got  to  the 
door  of  the  kitchen,  Mr.  Blanofaard  was  stand- 
ing behind  the  tank.  I  could  see  his  whole  back. 
Yes,  he  had  his  back  turned  to  me,  and  when 
I  came  in  I  could  see  his  back  and  side.  Tes. 
that  is  the  time  I  saw  t!be  wrench  in  his  hand. 
He  had  one  hand  on  the  tank.  It  looked  like  he 
was  kinder  propped  against  it ;  it  looked  like  he 
was  kinder  propped  against  the  tank.  It  seemed 
to  me  he  was  holding  up  the  tank  with  his  breast. 
*  *  *  It  seemed  like  he  was  holding  the  tank 
up  with  one  hand  leaning  against  the  tank. 
When  I  came  np.  I  went  to  where  he  was.  I 
walked  on  to  where  he  was.  I  went  on  to  him. 
As  to  how  far  I  was  from  him  when  I  saw  him 
first  with  that  tank  leaning  on  his  breast,  I 
suppose  it  was  seven  feet.  As  to  whether  the 
tank  was  leaning  against  him  or  was  perfectly 
upright,  it  was  perfectly  upright.  As  to  how 
it  was  leaning  against  him  if  it  was  perfectly 
upright,  it  seemed  like  he  was  kind  of  pressed 


against  it.  Tes,  he  was  between  me  and  the 
tank.  If  be  was  between  me  and  the  tank.  As 
to  how  I  know  the  tank  was  kinder  leaning 
against  his  breast,  it  seemed  like  he  was  kinder 
pressing  the  tank.  He  told  me  to  get  on  the 
far  side  and  catCh  the  tank.  As  soon  as  I  got 
around  there,  the  tank  fell.  I  suppose  I  was 
about  a  foot  of  the  tank  when  it  fell.  I  had 
got  on  the  far  side  of  the  tank.  He  told  me  to 
catch  it  and  hold  it,  but  it  fell  before  I  could  do 
anything  with  it.     That  was  all  he  said." 

The  tank  fell  upon  the  plaintifTs  foot, 
inflicting  the  injury  complained  of. 

The  plaintiff  alleged  In  his  petition  that 
he  did  not  know  that  the  tank  contained 
water,  nor  did  he  know  that  the  defendant 
had  disconnected  the  tank  at  its  top  from 
the  plumbing;  and  that  the  defendant  was 
negligent  in  failing  to  give  him  warning  of 
these  matters.  His  testimony  Is  too  confused 
and  contradictory  to  establish  the  defend- 
ant's alleged  acts  of  negligence.  His  testi- 
mony tends  to  show  that  he  knew  the  con- 
dition of  the  tank,  both  with  respect  to  its 
being  filled  with  water  and  to  its  having  been 
disconnected  from  the  wait  With  knowledge 
of  these  facts,  he  undertook  to  assist  the 
master  in  protecting  his  house  from  the 
broken  plumbing  in  the  basement.  He  as- 
sumed the  dangers  Incident  to  the  task  be 
undertook  to  perform;  and,  as  he  failed  to 
show  that  the  master  was  negligent,  the  non- 
suit was  proper. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HlUi,  J.,  disqualified. 


(14$  Qa.  253) 

MHJLTOWN  LUMBER  CO.  t.  BLITCH. 
(No.  183.) 

(Supreme  Court  of  Geori^     Dec.  13,  1916.) 

(ByUaiuB  ly  the  Court.) 

J,  JiTDOiacNT  ^=9l7(9)— FoBKCLOBUBE— Skbv- 
ICB  OF  Rule  Nisi— VAiiniTY  or  Judgimwt. 
Where  service  of  a  rule  nisi  to  foreclose  a 
mortgage  on  realty  was  acknowledged  by  the 
mortgagors  four  days  before  the  rule  absolute 
was  granted  by  the  court,  and  the  judgment 
absolute  recited  that  the  mortgagors  named  had 
"acknowledged  service  on  this  rule  nisi."  such 
defective  service  did  not  render  the  judgment 
absolutely  void,  but  voidable. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  31;   Dec.  Dig.  (&=3l7(9).] 

2.  JnnoifSNT  4s»497(2)  —  Fobeclosubb— Coi.- 
i^TERAL  Attack. 

Such  judgment  absolute  cannot  be  collater- 
ally attacked  by  one  who  claims  the  realty  un- 
der a  chain  of  titles  from  a  common  grantor 
who  was  a  purchaser  at  the  sherifTs  sale. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  {  937;  Dec  Dig.  <8=>497(2).] 

3.  DlRBCTION    OF  .VmnioT. 

The  court  did  not  err  in  directing  a  verdict 
for  the  plaintiff. 

Error  from  Superior  Court,  Berrien  (boun- 
ty; W.  El  Thomas,  Judge. 

Action  by  the  MiUtbwn  Lumber  Company 
against  S.  E.  Blltcta.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 
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E.  K.  Wilcox,  of  Valdosta,  and  Wilson  & 
Bennett,  of  Waycross,  for  plalntlft  in  error. 
W.  D.  Bule  and  C.  A.  Christian,  both  of 
Nashville,  for  defendant  in  error. 

HII/L,  J.  Sarah  E.  BUtch  brought  an  ac- 
tion of  trespass  against  the  Milltown  Lumber 
Company,  to  recover  damages  for  the  cutting 
and  removal  of  timber  from  117  acres  of  lot 
of  land  No.  345  in  the  tenth  district  of  Clinch 
county.  The  agreed  value  of  the  timber  cut 
-uid  removed  was  $500.  At  the  conclusion  of 
the  evidence  the  court  directed  a  verdict  for 
the  plaintiff  for  that  amount,  and  the  de- 
fendant excepted.  Both  the  plalntifC  and  the 
defendant  claimed  title  to  the  timber  In  ques- 
tion from  a  common  source.  On  the  trial  the 
plalntlft  introduced,  together  with  other  evi- 
dence, a  mortgage  fl.  fa.  Issued  from  the  su- 
perior court  of  Clinch  county,  In  favor  of  C. 
F.  Brack  against  Angellne  Brack  and  W.  R. 
Brack,  the  entry  of  levy  thereon  showing 
that  the  fl.  fa.  was  levied  on  the  land  involv- 
ed In  this  case,  that  the  land  was  sold  by 
the  sheriff  of  the  county,  and  that  it  was 
purchased  by  J.  B.  S.  BUtch,  a  predecessor 
In  title  of  the  plaintiff.  The  sheriff  made  a 
deed  conveying  the  land.  The  defendant  in- 
troduced a  certified  copy  of  the  foreclosure 
proceedings  in  the  above-stated  case,  includ- 
ing the  petition,  copy  of  mortgage,  rule  nisi, 
acknowledgment  of  service  by  the  defendants, 
and  rule  absolute  upon  which  the  fl.  fa.  is- 
sued. It  does  not  appear  that  the  rule  nisi 
was  published  once  a  month  for  four  months, 
or  tliat  it  was  served  on  the  mortgagors 
(who,  according  to  the  entry  of  the  sheriff, 
were  not  to  be  found  in  Clinch  county)  or  on 
their  attorneys.  But  it  does  appear  that  the 
defendants  signed  the  following  acknowledg- 
ment of  service: 

rrampa.  Fla.,  October  14,  1899.  I.  Ange- 
line  Brack  and  W.  R.  Brack,  acknowledge  serv- 
ice on  the  within  papers.  [Signed]  W.  R. 
Brack  and  Angellne  Brack." 

It  also  appears  that  on' October  19,  1899, 
four  days  after  this  acknowledgment  of  serv- 
ice was  signed,  the  court  granted  a  rule  ab- 
solute foreclosing  the  mortgage.  It  is  insist- 
ed by  the  plaintiff  in  error  that  the  foreclo- 
sure proceedings  were  void,  and  that  the 
plaintiff  cannot  recover  in  this  case  on  a 
chain  of  titles  based  on  such  foreclosure. 
The  controlling  question,  therefore,  is  wheth- 
er the  sale  by  the  sheriff  of  Clinch  county, 
under  which  the  fl.  fa.  Issued,  was  void,  or 
vcrfdable  only.  If  it  was  void,  it  is  conceded 
that  the  plaintiff  cannot  recover.  Her  right 
to  recover  is  dependent  on  the  validity  of  the 
indgmoit  absolute.  The  judgment  absolute, 
after  stating  that  a  rule  nisi  had  been  issued, 
recited  that: 

"Said  Angellne  and  W.  R.  Brack  acknowledg- 
ed service  on  this  rule  nisi,  and  that  they  failed 
to  pay  said  principal,  interest,  and  costs  in 
obedience  to  said  rule."  etc 


It  thus  appears  upon  the  face  of  the  judg- 
ment absolute  that  service  was  acknowledged 
by  the  defendants.  This  court  held,  in  the 
case  of  Eightower  v.  Williams,  38  6a.  598 
(3),  that: 

"A  pTirchaser  at  sherlFa  sale,  under  a  mort- 
gage n.  fa.,  will  be  protected  when  the  rale  ab- 
solute shows  upon  its  face  that  the  rule  nisi 
was  served  upon  the  mortgagor  according  to 
law." 

[1,2]  The  judgment  of  foreclosure,  as 
shown  by  the  record,  would  be  conclusive 
against  the  defendants  (who,  so  far  as  the 
record  discloses,  did  not  contest  the  Judg- 
ment of  foreclosure),  and  upon  a  purchaser 
from  them  after  the  judgment  absolute  was 
rendered.  See  Gunn  v.  Wades,  62  Oa.  21. 
Of  course,  if  there  was  no  service  at  all,  the 
judgment  would  be  void,  and  it  could  be  at- 
tacked collaterally  by  anybody;  but  if  there 
Is  service,  even  though  it  be  defective,  the 
judgment  absolute  would  be  only  voidable, 
and  could  not  be  attacked  collaterally.  See 
Hobby  V.  Bunch,  83  Ga.  1,  12,  10  S.  E.  113, 
20  Am.  St  Rep.  301.  The  criticism  on  the 
service  here  is  that  it  was  not  made  a  sufll- 
clent  length  of  time  before  the  signing  of  the 
judgment  absolute.  But,  as  already  stated, 
that  would  render  the  judgment  absolute 
only  voidable,  and  not  void.  If  voidable,  the 
defendants  in  the  mortgage  fl.  fa.  might  have 
had  the  judgment  set  aside.  If  they  had  made 
a  timely  motion  for  that  purpose.  But  third 
parties  cannot  attack  such  judgment  collater- 
ally for  a  mere  irregularity  In  the  service  of 
the  rule  nisi  in  the  foreclosure  proceedings. 

[3]  From  what  has  been  said,  and  a  re- 
view of  the  evidence  in  the  case,  the  court 
proi)erly  directed  a  verdict  for  the  plaintiff. 

Judgment  affirmed.  AH  the  Justices  caa- 
cur. 

(146  Oa.  250) 
CITY  OP  JACKSON  v.  WILSON.  (No.  ISl.) 
(Supreme  Court  of  Georgia.     Dec.  13,   1916.) 

(SvUahut  fiy  the  Court.) 

1.  Waters  and  Water  Coitbses  ®=>165 — Bi- 

PABTAN    PBOPRTETOBS— HlOHTB    OF. 

Where  an  owner  of  land  traversed  by  a 
creek  sells  a  part  of  the  land  to  a  municipality, 
and  incorporates  in  the  deed  a  covenant  that 
tSie  municipality  shall  have  the  right  to  take 
water  from  the  stream  for  the  use  of  the  mu- 
nicipality in  the  operation  of  its  waterworks, 
and  where  the  owner  subsequently  conveys  to 
another  the  remainder  of  the  tract,  the  munici- 
pality has  no  legal  right  to  so  construct  a  dam 
on  its  land  as  to  cause  backwater  to  fill  up  the 
channel  of  the  creek  and  tributary  ditches  on 
the  land  of  the  upper  proprietor,  thereby  ren- 
dering his  land  wet  and  unfit  for  cultivation. 

TEJd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {§  213,  215;  Dec. 
Dig.  «=>165.] 

2.  Watebb  and  Water  Cottbses  4s>171(1)— 
RiFABiAN  Peopbietobs— Rights  op— "Tbes- 
pass." 

The  owner  of  land  is  entitled  to  the  free  and 
exclusive  enjoyment  of  all  water  courses  not 
navigable  fiowing  over  bis  land;  and  the  ob- 
struction of  such  water  course  by  a  lower  pro- 
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frietor  80  as  to  cause  the  water  to  overSow  or 
injure  the  land  of  the  upper  owner,  or  any 
right  appurtenant  thereto,  is  a  "trespass"  upon 
his  property.  The  char{;e  to  the  jury  waa  com- 
prehensive of  (bis  principle  of. law. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  §f  216,  217,  221,  222; 
Dec.  EHg.  «=»171(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trespass.] 

3.  Daiiaoes  <S=362(3)  —  Rxoht  or  Acrion  — 
DuTT  TO  Minimize. 

"Whenever  the  right  to  enjoy  one's  property 
to  its  fullest  extent  is  invaded,  and  Injury  arises 
therefrom,  he  may  recover  any  damages  sus- 
tained by  reason  of  such  invasion,  nor  is  he 
bound  to  do  anything  to  avoid  the  consequences 
thereof." 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |i  124H27;    Dec.  Dig.  <3=»62(3).] 

4.  Appbal   awd    Bbbob   «=»302(3)— Review— 
Questions  Pbksemted  foe  Review. 

A  ground  of  a  motion  for  new  trial  must 
be  complete  in  itself.  Where  complaint  is  made 
that  the  court  refused  to  allow  a  witness  to  an- 
swer a  certain  question,  and  the  motion  does 
not  disclose  whether  the  (question  was  asked 
on  direct  or.  cross  examination,  nor  the  nature 
of  the  expected  answer,  no  question  for  deci- 
sion la  presented. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  1747;   Dec.  Dig.  <S=j302(3).] 

5.  Motion  foe  New  TEiArr—DBNiAi/— Abuse 

or   DiSCBETION. 

The  evidence  supports  the  verdict,  and  the 
court  did  not  abuse  his  discretion  in  refusing  a 
new  triaL 

Error  from  Superior  Court,  Batts  Coimty ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  W.  W.  Wilson  against  the  City 
of  Jackson.  There  was  a  Judgment  for  plain- 
tlll,  and  defendant  brings  error.    Affirmed. 

J.  T.  Moore  and  H.  M.  Fletcher,  botb  of 
Jackson,  for  plaintilt  In  error.  C.  li.  Red- 
man, of  Jackson,  for  defendant  in  error. 

EVANS,  P.  J.  The  city  of  Jackson  owned 
a  tract  of  land  on  which  It  erected  a  dam  for 
tbe  purpose  of  creating  a  reserToir  for  water 
to  supply  Its  inhabitants.  The  plaintiff  own- 
ed adjacent  land.  He  alleged  tbat  damages 
to  him  resulted  from  tbe  erection  of  a  dam 
wbich  caused  the  ditches  and  drains  on  his 
land  to  become  filled  with  sand  and  mud, 
thereby  causing  bis  land  to  become  wet  and 
unfit  for  cultivation.  He  recovered,  and  tbe 
defendant's  motion  for  a  new  trial  was  over- 
ruled. 

[1]  1.  The  plaintilt  and  tbe  city  purchased 
their  respective  tracts  of  land  from  a  com- 
mon owner;  tbat  of  tbe  city  being  anterior 
in  point  of  time.  Tbe  'deed  to  the  city  con- 
tained this  covenant: 

"A  further  consideration  being,  and  it  is  defi- 
nitely understood  by  all  parties,  that  party  of 
the  second  part,  the  city  of  Jockson,  is  granted, 
bargained,  and  sold  by  party  of  the  first  part 
the  right  to  take  water  for  the  use  of  the,  city 
of  Jackson  in  the  operation  of  its  waterworks 
out  of  said  Tellow  creek  at  any  point  along 
said   creek   between    the   land   described    above 


and  the  starting  point  in  the  aforesaid  particu> 
larly  described  granted  premises." 

Tbe  covenant  to  take  water  from  tbe  creek 
did  not  authorize  the  dty  to  so  construct 
a  dam  as  to  back  water  on  tbe  plaintiff's 
land,  or  to  cause  tbe  main  channel  of  tbe 
creek  over  bis  land  and  tbe  tributary  ditches 
thereon  to  become  filled  with  sand,  the  effect 
of  which  was  to  saturate  the  soil  and  render 
it  wet  and  unfit  for  cultivation. 

[2]  2.  The  owner  of  land  is  entitled  to  the 
free  and  exclusive  enjoyment  of  all  water 
courses  not  navigable  flowing  over  his  land; 
and  tbe  obstruction  of  a  stream  so  as  to  im- 
pede its  course  or  cause  It  to  overflow  or  in- 
jure his  land,  or  any  right  appurtenant  there- 
to, is  a  trespass  upon  his  property.  Civil 
Code  1910,  i  4475.  The  portions  of  the  charge 
to  the  jury  complained  of  in  the  first  and  sec- 
ond grounds  of  the  motion  for  new  trial  were 
but  an  application  of  this  principle,  and  were 
not  erroneous  for  incompleteness  in  stating 
the  principle. 

[3]  3.  Tbe  stream  traverses  the  land  of  the 
plaintiff  and  tbe  defendant,  the  land  of  tbe 
latter  lying  below  that  of  tbe  former.  The 
plaintiff  had  the  right  to  enjoy  his  property 
to  the  fullest  extent;  and  when  that  right 
was  Invaded  by  the  defendant  and  Injury 
accrued  to  the  plaintiff,  he  was  entitled  to 
his  damages  sustained  by  reason  of  such  in- 
vasion, and  was  not  bound  to  do  anything  to 
avoid  tbe  consequences  thereof.  Athens  Man- 
ufacturing Co.  V.  Rudcer,  80  Ga.  291,  4  S.  E. 
885.  Accordingly  it  was  not  erroneous  for 
the  court  to  decline  to  allow  the  plaintiff, 
while  testifying,  to  answer  the  question: 
"Couldn't  you  have  cleaned  out  tbe  ditches 
and  got  that  much  every  year?" 

[4]  4.  Complaint  is  made  that  the  court 
declined  to  allow  certain  witnesses  to  answer 
questions  which  bad  been  propounded  by 
tbe  defendant's  counsel.  It  does  not  appear 
from  the  motion  for  new  trial  whether  the 
witnesses  .to  whom  the  questions  were  put 
were  offered  by  the  plaintiff  or  the  defendant. 
This  court  has  frequently  held  that  a  ground 
of  a  motion  for  new  trial  must  be  complete 
in  itself.  If  the  witnesses  were  testifying 
for  tbe  defendant  and  the  questions  were 
put  on  direct  examinatJon,  it  was  necessary, 
in  order  to  make  tbe  assignment  of  error 
complete,  tbat  the  court  should  be  Informed 
of  the  expected  answers  at  tbe  time ;  and,  as 
it  cannot  be  determined  from  tbe  assignment 
of  error  in  the  motion  for  new  trial  whether 
tbe  questions  were  put  to  the  witness  on  di- 
rect or  cross  examination,  no  question  is 
presented  for  decision. 

[6]  5.  Tbe  evidence  was  sufficient  to  sus- 
tain the  verdict,  and  tbe  court  did  not  abuse 
bis  discretion  in  refusing  a  new  triaL 

Judgment  affirmed.  All  the  Justices  con- 
car. 
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(14«Qb.2ET) 

OWENS  ▼.  KEENBT  et  aL  (  No.  167.) 
(Supreme  Court  of  Georgia,    Dec.  13.  1916.) 

(Sifllaitu  (y  the  Cowrt.) 
ExEctmoN  «=s>826  —  Dibtbibtjtion  of  Pbo- 

CEEDS— rPRIOBITIES. 

Tbe  grantor  gave  to  three  creditors  gecu- 
rity  deeds  differing  in  dates  and  amounCa.  Bach 
of  these  creditors  obtained  judsment  on  his  re- 
spective debt,  and  the  land  was  sold  under  the 
fi.  fa.  baaed  on  the  debt  secured  by  the  oldest 
deed,  axreeably  to  the  statute  in  such  case 
made  and  provided.  In  a  contest  over  the  bal- 
ance of  the  proceeda  of  the  sale,  after  payinK 
the  fi.  fa.  under  which  the  land  was  sold,  it  was 
not  error  to  apply  the  money  to  the  other 
judgments  based  on  debts  secured  by  tbe  other 
deeds,  in  preference  to  a  general  judgment  jun- 
ior to  the  security  deeds  but  older  than  the 
judgments  on  the  debts  secured  by  them. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  Si  OCU-973;   Dec.  Dig.  <S=3326.] 

Error  from  Superior  Court,  Fulton  Coanty; 
J.  T.  Pendleton,  Jndge. 

Money  rule  by  P.  G.  Eeeney  against  C.  W. 
Mangnm,  to  which  L.  L.  Owens,  administra- 
tor, and  others,  were  made  parties.  From 
the  Judgment,  the  administrator  brings  error. 
Affirmed. 

Mayson  &  Johnson,  of  Atlanta,  for  plaintiff 
in  error.  Douglas  &  Douglas  and  Hewlett, 
Dennis  &  Whitman,  all  of  Atlanta,  for  de- 
fendants In  error. 

HIXiIj^  J.  This  case  arose  upon  issues  pre- 
sented in  a  money  rule  brought  by  P.  G. 
Keeney  v.  C.  W.  Mangum,  sheriff  of  E\ilton 
county,  and  the  answer  of  the  sheriff,  and  is 
a  contest  between  certain  contract  Hens  and 
a  judgment  lien.  It  appears  from  the  record 
that  Keeney  obtained  a  general  Judgment  in 
the  city  court  of  Atlanta,  against  Airs.  U 
M.  Bostl(^  on  July  6,  1915,  for  the  principal 
sum  of  $700,  with  interest  and  costs,  and 
that  ttie  same  was  established  as  a  special 
lien  on  a  certain  described  lot  of  land  in 
tbe  city  of  Atlanta.  Tills  judgment  was  bas- 
ed on  a  note  dated  May  26,.  1914,  and  secured 
by  warranty  deed  to  the  lot  to  secure  a  loan 
from  Keeney  to  Bostlck.  The  lot  was  sold 
oVder  a  Judgment  in  favor  of  Irvine  L. 
Eiseman  against  Hrs.  L.  M.  Bostick,  tbe 
Judgment  being  dated  July  6,  1915,  and  was 
based  on  a  note  dated  August  23,  1909,  for 
tbe  principal  sum  of  $1,750,  the  note  be- 
ing secured  by  a  deed  of  the  same  date  cov- 
ering the  same  parcel  of  land.  The  judg- 
ment was  for  $1,978.70,  including  principal, 
Interest,  and  attorney's  fees.  W.  B.  Tread- 
well  &  Co.  obtained  a  general  Judgment  in 
the  city  court  of  Atlanta  against  Mrs.  Bostick 
July  6,  1915,  which  was  also  made  a  special 
lien  on  the  same  property,  for  the  sum  of 
$1,776.50,  covering  principal,  interest,  and  at- 
torney's fees  on  a  note  dated  May  28,  1914, 
which  was  secured  by  a  warranty  deed  of  the 
same  date  on  tbe  same  property.  Lk  D. 
Owens,  administrator,  on  July  7,  1914,  ob- 
'"alned  a  general  judgment  against  Mrs.  Bos- 


tick for  the  principal  anm  of  $1,900,  $126.35 
interest,  and  $202.65  as  attorney's  fees,  and 
costs.  Bis  suit  was  filed  on  July  13,  1914, 
and  notice  of  intention  to  bring  it  was  given 
June  4,  1914.  He  caused  summons  of  gar- 
nishment to  be  issued  and  served  on  the  sher- 
iff after  the  sale  of  the  land  and  the  pay- 
ment in  full  of  the  Eiseman  fl.  fa.  The  land 
brought  at  the  Eiseman  sale  $3,100,  and 
there  remained  in  tbe  sheriff's  hands,  at  tbe 
time  of  the  hearing  on  the  rule,  the  sum 
of  $1,016.34,  and  this  sum  was  claimed  by 
Keeney  on  account  of  his  deed  being  the  sec- 
ond loan  deed,  and  the  balance  by  Tread- 
well  &  Co.  on  their  deed  which  was  the  third 
on  the  property.  Owens,  administrator, 
claimed  the  money  in  the  hands  of  tbe  sher- 
iff by  reason  of  the  fact  that  he  had  the  old- 
est Judgment.  The  court  ordered  that 
Keeney  be  paid  first,  in  full,  the  amount  of 
bis  fl.  fa. ;  that  tbe  residue  l>e  applied  to  tbe 
claim  of  W.  E.  Tread  well  &  Co.;  and  that 
Owens  as  administrator  of  the  estate  of  B.  B.  ^ 
Owens  pay  the  costs  of  the  case.  To  this 
Judgment,  Owens,  administrator,  excepted. 

1.  It  is  contended  by  Owens  as  administra- 
tor that  the  conveyance  by  Mrs.  Bostick  to 
Eiseman  conveyed  all  the  title  that  she  had 
to  the  lot,  and  that  the  second  and  third 
loan  deeds  conveyed  no  title  whatever,  and 
that  no  interest  in  tbe  land  remained  in  Mrs. 
Bostick  on  which  the  special  liens  could  be 
established.  It  is  farth»  argued  that  if 
Mrs.  Bostick  desired  to  secure  Kenney,  or 
Treadwell  &  Co.,  she  could  only  do  so  by 
transferring,  the  bond  for  title  to  reconvey 
to  one  or  twth  of  them;  that  the  loan  deed 
conveyed  nothing  because  there  was  nothing 
to  convey;  that  she  should  have  transferred 
the  "bond  for  title  interest,"  because  she 
ought  to  have  had  a  ,bond  for  reconveyance, 
etc.;  and,  it  not  appearing  that  the  bond 
for  title  was  assigned  to  either  Keeney  or 
Treadwell  &  Co.,  they  had  nothing  upon  which 
to  base  their  claim  to  the  surplus  remaining 
in  the  hands  of  the  sheriff,  and  consequently 
the  residue  in  his  hands  ought  to  be  awarded 
to  the  Owens  Judgment  We  do  not  think 
these  contentions  are  sound.  In  the  first 
place,  it  does  not  appear  from  the  record  that 
Mrs.  Bostick  had  a  bond  for  title.  Be  that 
as  it  may,  whatever  interest  She  had  in  the 
land  was  conveyed  by  her  several  deeds. 
Each  deed  subsequent  to  the  first  amounted 
to  a  conveyance  of  whatever  equitable  inter- 
est she  bad  in  the  land,  and  was  as  effectual 
as  a  conveyance  as  a  transfer  of  a  bond  for 
title  would  have  been,  and  each  deed  accord- 
ing to  its  priority  conveyed  that  interest, 
whatever  it  was,  whether  large  or  small,  to 
the  vendee  therein.  As  long  as  Mrs.  Bostick 
had  an  equity  in  tbe  land,  she  could  convey 
it  by  successive  deeds.  There  is  no  conten- 
tion that  the  loan  deeds  were  not  properly 
executed  or  recorded.  Nor  is  there  any  in- 
sistence that,  when  the  land  was  sold  under 
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the  Eiseman  fl.  fa.,  a  deed  of  reconveyance 
was  not  made  from  Elseman  to  Mrs.  Bostlck 
for  the  purpose  of  levy  and  sale,  or  that  the 
surplus  money  in  the  hands  of  the  sheriff 
arising  from  such  sale  was  not  thus  obtained. 
We  think  the  court  properly  awarded  the  sur- 
plus money  in  the  hands  of  the  sheriff,  first 
to  the  Keeney  fl.  fa.,  and  the  residue  to 
Treadwell  &  Co.,  instead  of  to  the  older  Judg- 
ment of  Owens,  administrator.  See  O'Connor 
V.  Georgia  Railroad  Bank,  121  Ga.  88,  48  S. 
B.  716. 

We  think  the  court  also  properly  awarded 
ooets  against  Owens,  administrator.  He  was 
cast  in  the  suit,  and  the  costs  should  not  go 
against  the  prevailing  parties. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(146  Qa.  216) 

LAMB  et  eh  v.  TUCKER  et  aL     (No.  136.) 
(Supreme  Court  of  Georgia.    Nov.  18,  1916.) 

(Syttahut  hy  the  Court.) 

1.  pbocesa  ®=166  —  auendment  —  cube  of 
Errob. 

Where  by  statute  a  term  of  the  superior 
court  commences  on  the  first  Monday  of  a  given 
month  and  may  continue  for  two  weeks,  and  a 
suit  is  instituted  the  requisite  time  before  the 
term,  and  the  petition  contains  a  prayer  that 
process  issue,  requiring  the  defendant  to  appear 
"at  the  next  term,"  to  answer,  etc.,  and  the  cleric 
attaches  to  the  petition  a  process  which  is  reg- 
ular in  all  respects,  except  that,  by  clerical  er- 
ror, it  requires  the  appearance  of  the  defendant 
at  the  court  to  be  held  on  the  second  Monday 
in  the  month,  and  service  is  duly  made  on  the 
defendant,  who  appears  at  the  "next  term"  sole- 
ly for  the  purpose  of  moving  to  dismiss  the  ac- 
tion for  want  of  a  valid  process  and  files  a  mo- 
tion to  dismiss  on  that  ground,  and  on  the  hear- 
ing of  the  motion  at  the  second  term  after  the 
appearance  term  the  judge,  on  motion,  allows 
the  process  to  be  amended  by  striking  out  "sec- 
ond Monday"  and  inserting  in  lieu  thereof  "first 
Monday,"  to  which  amendment  no  objection  is 
interposed  or  exception  taken,  it  is  not  errone- 
ous to  refuse  to  dismiss  the  case  on  the  ground 
that  the  process  is  void  as  returnable  to  an  im- 
possible term.  Richmond  &  Danville  R.  Co.  v. 
Benson,  86  Ga.  203,  12  S.  E.  357,  22  Am.  St 
Rep.  446;    Baker  v.  Thompson,  75  Ga.  164. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  §g  250-255;  Dec.  Dig.  <e=»166.] 

2.  Death  C=>49(1)  —  Right  of  Action  — 
Pleading. 

Where  by  statnte  a  prior  right  of  action  la 
given  to  beneficiaries  other  than  the  plaintiff, 
the  petition  must  negative  the  existence  of  any 
person  who  has  such  primary  statutory  right 
to  sue.  Tiffany  on  Death  by  Wrongful  Act,  § 
182 ;  13  Cyc.  341  ■  Register  v.  Harrell,  131  La. 
983,  60  South.  638:  Chocktaw  R.  Co.  v.  Jack- 
son (C.  C.)  182  Fed.  342.  The  Employers'  Lia- 
bility Act  (Acu  1909,  p.  160;  Civ.  Code  1910, 
§§  2781,  2782),  giving  a  right  of  action  against 
railroad  common  carriers  for  negligent  homicide 
of  their  emplyis,  gives  a  primary  right  of  recov- 
ery to  the  widow  or  husband  or  child  or  chil- 
dren of  the  employ^,  and,  if  there  be  no  person 
of  either  class,  then  to  the  parents  of  the  em- 
ploy6.  The  right  to  sue  is  given  primarily  to  the 
personal  representative  of  the  deceased,  the  re- 
covery to  be  for  the  benefit  of  persons  determin- 
able in  the  above  order;    but,  if  there  be  no 


personal  representative,  then  the  class  of  per- 
sons entitled  to  recover  may  sue  in  their  individ- 
ual names.  Williams  v.  W.  ft  A.  R.  Co.,  142 
Ga.  686,  83  S.  E.  625;  W.  &  A.  R.  Co.  v.  Smith. 
144  Ga.  737,  87  S.  E.  1082.  Where  the  par- 
ents assume  to  sue  in  their  own  names  for  th( 
homicide  of  their  minor  son,  and  the  petition 
negatives  the  existence  of  all  the  primary  classes 
except  "child  or  children"  of  the  decedent  the 
petition  is  subject  to  an  oral  motion  to  dismiss 
in  the  nature  of  a  general  demurrer. 

(a)  The  allegation  that  the  deceased  was  17 
years  of  age,  unmarried  at  the  time  of  his  death, 
and  living  with  his  parents  as  a  member  of  their 
family,  construed  most  strongly  against  the 
pleader  (as  the  rule  is  in  this  state),  did  not  neg- 
ative the  existence  of  children  at  die  time  of  the 
homicide. 

(b)  In  some  states,  where  by  statute  pleadings 
are  construed  liberally  in  favor  of  the  pleader, 
rulings  have  been  made  seemingly  contrary  to 
the  one  just  stated.  Jackson  v.  Lincoln  Min. 
Co.,  106  Mo.  App.  441,  80  S.  W.  727;  Pries  v. 
Ashland  R.  Co.,  143  Wis.  606,  128  N.  W.  281. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  !f  64r-66,  69;  Dec.  Dig.  <8=>49(l).l 

3.  Refusai.  to  Disuiss. 

Applying  the  foregoing,  it  was  erroneous  to 
refuse  to  dismiss  the  action  on  motion. 

Error  from  Superior  Court,  Ben  HIU  Coun- 
ty; W.  F^  George,  Judge. 

Action  by  Fannie  Tucker  and  others 
against  B.  T.  Lamb,  receiver,  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

Boiling  Whitfleld,  of  Brunswick,  and  EI- 
kins  &  Koplln  and  J.  B.  Wfall,  aU  of  Fitz- 
gerald, for  plaintiffs  in  error.  Clayton  Jay. 
of  Fitzgerald,  and  F.  O.  Boatrlght,  at  Gor- 
dele,  for  defendants  in  error. 

ATKINSON,  J.  On  April  20,  1914,  a  pett- 
tlon  was  filed  In  an  action  against  the  re- 
ceivers of  a  railroad  company.  To  the  peti- 
tion was  attached  a  process  requiring  the 
defendants  to  "appear  at  the  superior  court, 
to  be  holden  for  the  county,  •  •  •  on  the 
second  Monday  of  October,  next,"  etc.  Ac- 
cording to  the  statute  (Acts  1906,  p.  50).  the 
October  term  of  that  court  did  not  begin 
on  the  second  Monday,  but  it  was  provided 
that  the  term  should  begin  on  the  first  Mon- 
day, and  might  continue  for  two  week&  Tbe 
defendants  appeared  at  the  October  term  and 
filed  a  motion  to  dismiss  the  petition,  on  the 
ground  that  the  process  was  made  returnable 
to  an  impossible  term  of  court,  and  there- 
fore was  void.  The  motion  alleged  that  the 
defendants  appeared  solely  for  the  purpose 
of  making  the  motion  to  dismiss.  No  action 
was  taken  upon  the  motion,  but  at  the  next 
succeeding  October  term  the  court,  on  motion 
of  the  plaintiff,  allowed  the  process  to  be  so 
amended  as  to  be  returnable  on  the  first  Mon- 
day of  October,  1914.  At  the  same  time  the 
court  allowed  two  amendments  to  the  peti- 
tion, having  reference  to  the  merits  of  the 
case.  The  defendants,  so  far  as  appears, 
interposed  no  objection  to  the  allowance  of 
any  of  the  amendments.  Afterward  the  case 
came  on  for  trial  at  the  October  term,  1916, 
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and  the  defendants  made  an  oral  motion  to 
dismiss  it  on  the  ground  that  the  petition 
"did  not  set  forth  any  cause  or  right  of  ac- 
tion against  the  defendants."  Upon  consid- 
eration, both  motions  to  dismiss  were  over- 
ruled. 

[1-3]  In  the  bin  of  exceptions  error  is  as- 
signed only  upon  the  oyerrullng  of  the  mo- 
tions to  dismiss.  According  to  the  allega- 
tions of  the  petition,  the  action  was  institu- 
ted by  a  mother  for  the  homicide  of  her  son, 
17  years  of  age,  who  had  been  employed  by 
the  receivers  of  the  railroad  company,  upon 
whom  she  was  dependent,  and  who  contribut- 
ed to  her  support  At  the  time  of  the  homi- 
cide, the  boy  was  living  at  the  home  of  his 
parents,  and  was  unmarried.  By  one  of  the 
amendments  his  father  was  made  a  party 
plaintiff.  In  regard  to  the  circumstances  of 
the  homicide  and  the  negligence  of  the  de- 
fendants, the  petition  set  forth  allegations  in 
detail,  which  are  not  material  to  this  report, 
in  view  of  the  rulings  in  the  second  division 
of  the  syllabus,  supra. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

OW  Oa.°  1S7) 

JONES  V.  STATE.    (No.  119.) 
(Supreme  Court  of  Georgia.    Nov.  17,  1916.) 

(Svllalv*  hv  <^  Court.) 

1.  Labokrt  4=>8S—PB08i:ounoN— Motion  m 
Abbest. 

A  motion  in  arrest  of  judgment  on  a  con- 
viction of  larceny  from  the  house,  upon  an  in- 
<lictment  drawn  under  Pen.  Code  1910,  {  175, 
is  not  sustainable  on  the  ground  that  this  (3ode 
section  fails  to  prescribe  a  penalty, 

P^  Note. — ^For  other  cases,  see  Larceny, 
<3ent  Dig.  {  214;   Dec.  Dig.  <8=»S8.] 

2.  Labceny  <S=>38,   8S— "Labcbnt  fbou  the 
House"— Indictment. 

"Larceny  from  the  house,"  as  defined  in 
Pen.  Code  1910,  {  175,  is  punishable  as  prescrib- 
ed in  Pen.  CJode  1910,  i§  177,  178,  and  179. 

An  indictment  for  larceny  from  the  house  as 
defined  in  Pen.  Code  1910,  |  176,  must  allege 
that  it  was  privately  committed,  and  the  punish- 
ment for  the  offense  denounced  in  that  section 
is  as  is  therein  prescribed. 

[Ed.  Note. — ^For  other  cases,  see  Liarceny, 
Cent  Dig.  |S  98,  214;   Dec.  Dig.  <3=>38,  88. 

For  other  definitions,  see  Words  and  Phrases, 
EHrst-  and  Second  Series,  Larceny  from  the 
House.] 

Certified  Questions  from  Court  of  Appeals. 

Charles  Jones  was  convicted  of  larceny, 
and  he  brings  error.  On  questions  certified 
by  Court  of  Appeals.    Questions  answered. 

For  subsequent  decision  in  Court  of  Ap- 
peals, see  90  S.  R  981. 

U  B.  Covington,  of  Rome,  for  plaintiff  in 
error.  0.  H.  Porter,  Sol.,  of  Rome,  for  the 
SUte. 

EVANS,  P.  J.  [1]  We  have  examined  into 
the  history  and  origin  of  the  Code  sections  in- 
folred  in  the  questions  propounded  by  the 
Court  of  Appeals.    We  find  that  sections  175, 


176,  177,  and  179  of  the  Penal  Code  of  1910 
are  virtual  reproductions  of  the  Penal  Code 
of  1833  (Acts  of  1833,  p.  161).  In  the  Penal 
Code  of  1833  larceny  from  the  house  is  con- 
tained in  a  division  confined  to  that  subject. 
There  is  a  substantial  concordance  of  section 
26  of  the  Penal  Code  of  1833  with  section  175 
of  the  Penal  Code  of  1910;  of  section  27 
with  section  176 ;  of  section  28  with  section 
177 ;  of  section  29  with  section  178 ;  and  of 
section  30  with  section  179.  The  punishment 
of  larceny  from  the  house  was  that  of  a 
felony  under  the  Penal  Code  of  1833,  but  was 
reduced  to  that  of  a  misdemeanor  by  the  act 
of  1866  (Laws  1866,  p.  233),  Section  175  of 
the  Penal  Code  of  1910  defines  in  general 
terms  four  classifications  of  the  offense  of 
larc«iy  from  the  house:  (1)  Breaking  into 
any  house  with  Intent  to  steal;  (2)  entering 
any  house  with  intent  to  steal;  (3)  stealing 
from  any  bouse  after  having  broken  into  the 
same;  and  (4)  stealing  from  any  house  after 
having  entered  it.  The  punishment  is  pro- 
vided in  the  following  sections:  177  and  178 
for  the  first  and  second  classifications;  and 
179  for  the  last  two  classifications,  where  the 
house  ia  one  other  than  a  dwelling  house  or 
its  appurtenances.  Heard  v.  State,  120  Ga. 
848,  48  S.  E.  811.  Section  176  covers  an  of- 
fense where  the  entering  was  without  intent 
to  steal,  but  where,  being  in  the  house,  a  per- 
son did  privately  steal  money,  etc.,  and  pro- 
vides a  punishment  according  to  the  value  of 
the  article  stolen.  Inasmuch  as  all  thefts  are 
usually  committed  in  private,  it  would  seem 
that  the  distinction  was  really  one  of  small 
difference.  Perhaps  this  conception  infiu- 
enced  the  General  Assembly  in  1872  (Acts  of 
1872,  p.  10)  to  modify  that  section  by  confin- 
ing the  houses  in  which  larceny  is  committed 
to  houses  "within  the  curtilage,"  so  as  to 
make  the  punishment  apply  to  the  case  of  a 
person  who  privately  stole  from  a  dwelling 
house,  shop,  warehouse,  or  any  other  build- 
ing within  the  curtilage,  Tliis  amendment 
limited  the  application  of  section  176  to  a 
house  which  was  the  subject-matter  of  bur- 
glary. See  Code  of  1873,  f  4414.  But,  how- 
ever this  may  be,  the  General  Assembly  in 
1877  (Acts  of  1877,  p.  22)  struck  the  words 
"within  the  curtilage,"  and  restored  the  sec- 
tion as  it  was  in  the  Penal  Code  of  1833,  i  27. 

[2]  It  would  thus  seem  that,  in  addition  to 
the  forms  of  larceny  from  the  house,  as  de- 
fined in  Penal  Clode  1910,  |  176,  which  are 
punishable  under  Penal  Code  1910,  §S  177, 
178,  and  179,  the  Legislature  Intended  to  de- 
fine a  separate  and  distinct  form  of  larceny 
from  the  house  as  defined  in  section  176,  and 
an  indictment  drawn  under  that  section  must 
describe  the  larceny  as  having  been  private- 
ly done.  KImbrough  v.  State,  101  Ga.  583, 
29  S.  E.  39. 

Accordingly  we  answer  the  questions  pro- 
pounded by  tiie  Court  of  Appeals  as  stated  in 
the  headnotes  to  this  opinion.  All  the  Jus- 
tices concur. 
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a*6  Oa.  24S) 

WIMBCTBN  et  al.  ▼.  PISBaj.     (No.  159.) 
(Supreme  Court  of  Georgia.    Dec  12,  1916.) 

(Syllabut  ly  tli«  Court.) 

New  Tbial  <s=»70—Gbounds— Verdict  Con- 

tbart  to  li&.w  and  evidence. 
Considering  the  charj^e  of  the  coart  to  the 
jury  in  its  entirety,  the  errors  in  those  portions 
excepted  to  are  not  of  such  character  as  to 
re<iaire  the  grant  of  a  new  trial;  and,  there 
being  Baffident  evidence  to  authorize  the  Ter- 
dict,  the  judgment  of  the  court  below  refusing 
a  new  trial  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §i  142,  143;   Dec  Dig.  <8=»70.] 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  between  C.  C.  Wlmburn  and  others 
and  Carrie  S.  FIske,  administratrix.  From 
the  Judgment  C.  C.  Wimbum  and  others 
bring  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiffs in  error.  Geo.  T.  Jackson,  of  Augusta, 
for  defendant  in  error. 

BE3CE,  J.  Affirmed.  All  the  Justices 
concur. 


(146  Ga.  24S) 

FRANCIS.  Treasurer,  v.  PORTER.  Tax  Col- 
lector.    (No.  155.) 

(Supreme  Court  of  Georgia.     Dec  12.  1916.) 

(SyUahui  hp  the  Court.) 

Mandamus  €=»187(5)— Presentatio.v  fob  Re- 
view—Time. 
By  the  Civil  Code  1910,  {  6447,  it  is  pro- 
vided: "Upon  refusal  to  grant  the  mandamus 
nisi,  the  petitioner  may  have  his  bill  of  excep- 
tions to  the  Supreme  Covirt,  as  in  cases  of  the 
granting  and  refusing  of  injunctions;  and  ei- 
ther party  dissatisfied  with  the  judgment  on 
the  hearing  of  the  answer  to  the  mandamus  nisi 
may  likewise  file  his  bill  of  exceptions."  Sec- 
tion 6153  provides:  "In  all  cases  where  an  ap- 
plication for  an  injunction  *  *  *  is  granted 
or  refused;  •  •  •  granting  or  refusing  ap- 
plication for  •  •  •  mandamus,  or  other  ex- 
traordinary remedy,  •  «  •  the  bill  of  ex- 
ceptions shall  be  tendered  and  signed  within 
twenty  days  from  the  rendition  of  the  deci- 
sioB."  etc. 

Upon  a  petition  for  mandamus,  presented 
to  a  judge  of  the  superior  court,  the  following 
order  was  passed:  "At  chambers.  The  forego- 
ing petition  considered,  and  mandamus  nisi 
refused.  This  March  28,  1916."  The  bill  of 
exceptions  ossiRning  error  upon. this  order  was 
presented  on  April  24,  1910.  Held,  that  the 
writ  of  error  must  be  dismissed  ais  not  having 
been  presented  within  the  time  required  by 
law.  See.  in  this  connection.  Holder  v.  Jelks, 
116  Ga.  1.34,  42  S.  K.  400;  Sistrunk  v.  Mangum, 
138  Ga.  222,  75  S.  E.  7. 

[Ekl.  Note. — For  other  cases  see  Mandamus, 
Cent.  Dig.  f  433;    Dec.  Dig.  <S=1S7(5).] 

ESrror  from  Superior  Court,  Bleckley  Coun- 
ty;  E.  D.  Graham,  Judge. 

&fundamus  by  C.  F.  Francis,  Treasurer, 
agalust'  W.  D.  Porter,  Tax  Collector.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Writ  of  error  dismissed. 


A.  C.  Adams,  of  Cochran,  for  plalntUf  In 
error. 

FISH,  O.  J.    Writ  of  error  dismissed.    All 
the  Justices  concur. 


a«a».  228) 

0.  B.  NEWTON  &  BRO.  et  al.  t.  FRUIT  DIS- 

PATCH CO.     (No.  142.) 

(Supreme  Court  of  Georgia.     Dec.  12.  191S.) 
(SylUiiu*  iy  the  Court.) 

1.  ASSIONIOCNTS    OF    EbBOB  —  BbbOBS     PbK- 
BENTED. 

The  assignments  of  error  upon  the  ruling 
ollowing  the  petition  to  be  amended,  and  vari- 
ous rulings  as  to  the  admissibility  of  evidence, 
are  not  well  taken  and  are  not  of  such  character 
as  to  require  elaboration. 

2.  Tbial  €=»170— Directed  Vebdici^Rioht 

TO. 
Under  the  unrontradicted  evidence  and  all 
reasonable  deductions  therefrom,  a  verdict  in 
favor  of  the  plaintiff  was  demanded,  and  its 
direction  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  300-394;  Dec  Dig.  <S=»170.] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Fruit  Dispatch  (Company 
against  C.  E.  Newton  &.  Brother  and  others. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Hnrdeuian,  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiffs  In  error.  John  R.  L. 
Smith  and  Grady  0.  Harris,  both  of  Macon, 
for  defendant  in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(146  Ga.  284) 

JORDAN  &  PHILLIPS  t.  DIXIE  CULVERT 
&  METAL  CO.     (No.  180.) 

(Supreme  Court  of  Georgia.     Dtc  14.  1916.) 

(Syllabut  l>y  tht  Court.) 

1.  Contracts     €=3.330(3)  —  Commibsiorb  — 
Right  to  Recover. 

If  a  vendor  sells  personal  property  and  in 
the  contract  of  sale  promises  the  vendee,  in  con- 
sideration of  the  order  for  the  goods,  to  allow 
commissions  to  a  selling  agent  who  is  a  friend 
of  the  vendee  but  who  has  not  negotiated  the 
sale,  and  if  the  vendor  after  the  sole  has  been 
completed  refuses  to  pay  the  commissions,  the 
vendee  suing  for  the  use  of  the  selling  agent 
can  maintain  an  action  to  recover  the  commis- 
sions. Bell  V.  McGrady,  32  Ga.  237;  Rich- 
mond &  Danville  Railroad  Co.  v.  Bedell,  S8 
Ga.  591,  15  S.  E.  676:  Dallas  v.  Heard.  82  Ga. 
C04.  See,  also,  Sbeppard  v.  Bridges,  137  Ga. 
615.  74  S.  E.  245. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i§  1592-1594.  1696.  1602.  1603; 
Dec  Dig.  €=>330(3).l 

2.  Dbmubrer— Subtaininq — Propbiett. 

It  was  erroneous  to  sustain  the  general  de- 
murrer to  the  petition  as  amended,  and  to  dis- 
mlETs  the  case. 

Evans,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 
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Action  by  Jordan  &  Phillips,  for  use,  etc., 
against  the  Dixie  Culvert  &  Metal  Company. 
There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.    Herersed. 

Kobt  C.  &  PhlUp  H.  Alston,  of  Atlanta, 
for  plaintiff  in  error.  Edgar  A.  Neely,  of 
Atlanta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  BVANS,  P.  J., 
dissenting. 


an  Ga.  at) 

COMMERCIAL   BANK    OF   UNADILLA    t. 
ATLAS  INS.  GO.    (No.  188.) 

(Sopreme  Court  of  Georgia.    Dec.  14,  1918.) 

(ByUabu$  by  fke  Court.) 

1.  Insdrance  «=»629(1)— Fibe  Poucies— Ac- 
tion—Pbtixior. 

In  am  action  for  a  loss  under  a  fire  iasor- 
ance  policy  the  petition  alleged  that  the  detcnd- 
ast,  in  consiBeration  of  stated  premiums,  issued 
to  the  insured  its  policy  of  insurance  against 
loai  by  fire,  in  stated  amounts,  upon  described 
property,  effective  between  specified  dates;  that 
on  a  certain  day  during  the  life  of  the  policy  a 
described  ices  was  sustained ;  that  tlhereafter  all 
right  to  the  amount  of  the  loss  was  duly  assign- 
ed in  writing  by  the  insured  to  the  plaintiff; 
that  at  the  time  of  the  iasunuce  of  the  policy  the 
insured  uotified  the  insurer's  agent  who  wrote 
the  insurance  that  he  beld  only  a  bond  for  title 
interest  in  the  land,  and  that  there  was  a  cer- 
tain mortgage  on  the  personal  property  covered 
by  the  policy,  and  directed  the  agent  "to  write 
bim  a  policy  with  these  liens  and  the  status  of 
bis  title  in  view,  and  that  the  insured,  "being  a 
foreigner,  can  scarcely  read  or  write  English, 
and  relied  od  the  company's  agent  •  •  *  to 
write  up  the  policy  according  to  the  informa- 
tion, and  he  did  not  read  or  attempt  to  read 
said  policy  upon  delivery";  also  that  the  plain- 
tiC  furnished  proper  proof  of  loss  within  the 
time  specified,  and  in  every  way  complied  with 
the  terms  of  the  policy;  and  that  a  coi)y  of  the 
material' parts  of  the  policy  was  attached  to  the 
petition  as  an  exhibit.  The  paper  so  attached 
appeared  to  be  in  the  form  of  a  policy  of  fire 
insnrance,  except  that  while  it  referred  to  "the 
following  conditions  and  stipulations  printed  on 
die  ba<*  hereof,"  as  being  a  part  of  the  policy, 
none  of  such  conditions  were  set  out  in  the  pa- 
per. Held,  that  it  was  erroneous  to  sustain  a 
general  demurrer  to  the  petition. 

[Ed.  Note, — For  other  cases,  see  Insurance, 
Cent.  EHg.  i  1B75;    Dec.  Dig.  <3=362»(l).] 

2.  Apccai.   and   Ebkob  <S=>242(3)— Rkview— 
Questions  Pbbskntkd. 

The  judge  did  not  rule  upon  any  of  the  si>e- 
cial  grounds  of  demurrer,  and  no  decision  is 
made  with  respect  to  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  iS  1419,  1420;  Dec.  Dig.  «=» 

Error  from  Superior  Court,  Fult<m  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  tbe  Commercial  Bank  of  Unadilla 
against  the  Atlas. Insurance  Company.  There 
was  a  judgment  sustaining  a  demurrer  to  tbe 
petttloD,  and  idalntlff  brings  error.    Beversed. 


Evins  &  Moore,  of  Atlanta,  for  plaintiff  In 
error.  Smith,  Hammond  &  Smith,  of  Aflanta, 
for  defendant  In  error. 


ATKINSON,  J.     Judgment  reversed. 
the  Justices  concur. 


All 


a.U  Oa.  Oi) 
NASHVILLE.  0.  &  ST.  L.  BY,  et  aL  V, 

WYETTE.     (No.  187.) 

(Supreme  Court  of  Georgia.    Dec.  14,  1916.) 

(Syllaiu*  by  the  Covrt.)  . 
1.  Raxlboads  «=>381(6),  390  —  Injukibs  to 
Pebsons  on  Tbaokb— Neoligence — Gabe. 
An  action  was  brought  by  a  widow  against 
a  railway  company  and  one  of  its  locomotive 
engineers  for  damages  on  account  of  the  homi- 
cide of  the  plaintiff's  husband.  By  the  evidence 
submitted  on  the  trial  the  following  facts  were 
established:  Q?he  deceosed  was  a  man  about 
65  years  old,  and  "hard  of  'hearing."  He  and 
his  family  had  resided  for  tliree  or  four  years, 
"off  and  on,"  within  about  12  or  16  feet  from 
the  defendant's  right  of  way,  and  about  "a  half 
a  quarter  of  a  mile"  from  a  trestle  over  which 
the  railway  track  passed.  The  trestle  was  high 
and  about  75  feet  in  length.  The  deceased  had 
been  walking  across  the  trestle  several  times  on 
each  work  day  for  some  weeks  prior  to  the  time 
he  was  killed,  and  had  been  warned  several 
times  as  to  the  danger  in  using  the  trestle  as  a 
footway.  One  morning  about  8:30  o'clock,  when 
going  to  his  work  and  intending  to  walk  over 
the  treaUe,  he  stopped  when  he  reached  it  and 
looked  and  listened  to  ascertain  Whether  a  train 
was  approaching  from  the  direction  of  his  home. 
He  neither  saw  nor  heard  such  a  train.  He 
then  uiidertooU  to  walk  over  the  trestle,  but  be- 
fore getting  over  a  train  overtook  him  and  kill- 
ed him.  This  train  was  a  regular  one,  making 
several  trips  a  day  over  the  trestle,  and  was  due 
to  pass  there  in  Jthe  morning  at  about  8  o'clock, 
but  on  this  occasion  it  was  about  30  minutes 
late.  It  was  going  downgrade.  About  100 
yards  from  the  end  of  the  trestle  in  the  direction 
from  which  the  train  was  approaching  there 
was  a  curve  of  tbe  track  in  a  cut,  which  prevent- 
ed those  on  the  engine  seeing  a  person  on  the 
trestle  until  the  train  emerged  from  the  cut. 
The  engineer  driving  the  locomotive  whidi  kill- 
ed the  plaintiffs  husband  testified  that  he  was 
on  the  lookout  and  saw  the  deceased  as  soon  as 
he  could  have  been  seen  by  one  driving  the  en- 
gine, and  tliat  as  soon  as  the  deceased  was  seen 
the  engineer  immediately  put  on  the  emergency 
brakes,  sanded  t!he  track,  and  did  all  that  could 
possibly  be  done  to  stop  the  train  before  it 
struck  'the  deceased.  The  testimony  of  the  fire- 
man and  the  front  brakeman  corroborated  the 
eiigineer's  testimony.  A  witness  for  the  plain- 
tiff, who  had  formerly  been  an  engineer,  did  not 
agree  with  the  engineer  driving  the  locomotive 
which  struck  the  deceased  as  to  the  distance  in 
w'hich  the  train  under  all  tbe  circumstances 
could  have  been  stopped,  but  he  admitted  that 
the  distance  would  vary  under  certain  circum- 
stances, and  that  tbe  engineer  in  charge  of  the 
locomotive  would  know  better  than  any  one 
else  whether  he  stopped  the  train  in  as  short 
distance  as  possible.  Held:  The  plaintifTs  hus- 
band failed  to  exercise  ordinary  diligence  to 
avoid  the  collision  which  resulted  in  his  death. 
Those  in  charge  of  the  running  of  the  defend- 
ant company's  train  did  not  fail  to  exercise  ordi- 
nary care  to  prevent  injury  to  the  plaintiff's 
luisljand  after  bis  danger  was  apparent,  or  after 
it  should  have  been  apparent  by  tbe  exercise  of 
ordinary  care.  Even  if  the  evidence  authorized 
a  finding  that  the  trestle  was  used  by  the  pub- 
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lie  as  a  pathway,  this  furnished  no  excuse  for 
the  failure  of  the  deceased  to  exercise  that  de- 
gree of  care  which  the  law  requires  of  all  per- 
sons in  such  situation  and  under  like  circum- 
stances. Mclver  y.  Georgia  Southern  &  Fla. 
Ey.  Co.,  108  Ga.  306,  33  S.  E.  901 ;  Roach  v.  A., 
K.  &  N.  Ry.  Co..  110  Ga.  98.  45  S.  E.  963; 
Moore  t.  So.  Ry.  Co.,  136  Ga.  872,  876,  72  8.  E, 
403;  PhUlips  V.  E.  T.,  Vo.  &  Ga.  Ry.  Co.,  87 
Ga.  272,  13  S.  E.  644 ;  Central  of  Ga.  Ry.  Co. 
T.  Tapley,  89  S.  E.  841.  Under  the  facts  dis- 
closed by  the  record  and  the  law  applicable 
thereto,  no  lawful  recovery  could  be  had  by  the 
plaintiff,  and  the  court  erred  in  not  granting  de- 
fendant a  new  trial  on  the  general  grounds  that 
the  verdict  for  the  plaintiff  was  contrary  to 
law  and  the  evidence  and  without  evidence  to 
support  it. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  U  1291,  1324,  1325;   Dec  Dig.  «S=» 
381(6),  ^.T 
2.  Appeal  and  Eebob  i8=»1078(3)— Rbview— 

Waiyeb  or  Ebbobs. 
The  questions  raised  by  the  demurrer  to  the 
petition  and  the  plea  in  abatement,  not  being 
argued  in  the  brief  of  counsel  for  the  plaintiff 
in  error,  wlU  be  considered  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4258;  Dec.  Dig.  «=> 
1078(3).] 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  Nancy  Wyette,  by  next  friend, 
against  the  NasbTiUe,  Chattanooga  &  St 
Louis  Railway  and  another.  There  was  a 
judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

Tye,  Peoples  &  Jordan,  of  Atlanta,  and 
Neel  &  Neel,  of  Carteravllle,  for  plaintiffs  in 
error.  J.  J.  Copeland,  of  Dalton,  Finley  & 
Henson,  of  CartersviUe,  and  M.  C.  Tarver,  of 
Dalton,  for  defendant  In  error. 

FISH,  C.  3.  Judgment  reversed.  AU  tbe 
Justices  concur. 

(146  Oa.  244) 

ALLEN  y.  CURRY  et  aL    (No.  163.) 
(Supreme  Court  of  Georgia.    Dec.  12,  1916.) 

(8vlUH>u*  by  the  Court.) 
EXKCUTOBS   AND    Administbatobs    9=3382    — 

Pbocebdinos  to  Suppbess  Biddinq — Sales 

-Damages. 
In  an  action  by  an  administrator  cum  testa- 
mento  aunezo,  the  petition  alleged  the  following 
in  substance:  A.  and  B.  conspired  to  suppress 
bidding  at  a  public  sale  of  the  testator's  land, 
for  the  purpose  of  becoming  the  purchasers  at 
a  noncompetitive  price;  and  in  pursuance  of  the 
scheme  A.  pretended  that  he  represented  a  third 
person  who  had  purchased  the  interest  of  one  of 
the  legatees,  fabely  announced  to  prospective 
buyers,  when  the  property  was  being  cried  off 
by  the  auctioneer,  that  hia  client  would  not  con- 
firm the  sale  unless  the  property  should  bring 
such  a  price  that  his  fractional  interest  in  the 
proceeds  of  the  sale  would  be  a  stated  amount 
(which  was  so  great  that  the  purchase  price 
would  have  to  exceed  the  value  of  the  property), 
that  the  title  to  the  land  in  whole  or  in  fee  could 
not  be  sold  by  petitioner  without  the  concur- 
rence of  A.'s  client,  and  tSiat  the  purchaser  at 
the  sale  must  take  subject  to  the  notice  thereby 
given.  The  sale  proceeded;  B.  made  a  bid  at 
less  than  tbe  value  of  the  property,  and  other 
persons  were  deterred  from  bidding,  by  the  ac- 
tion of  A.    The  property  was  knocked  off  to  B., 


but  before  making  a  deed  the  plaintiff  discovered 
the  conspiracy  and  refused  to  carry  out  the  sale. 
Thereupon  an  action  was  instituted  by  B.  to 
compel  specific  performance,  which  was  success- 
fully resisted  on  the  ground  of  the  fraud  of  A. 
and  B.  Afterward  the  petitioner  again  adver- 
tised and  sold  the  property  at  public  sale  at 
the  highest  bid  obtainable,  which  was  slightly 
less  than  the  bid  at  which  it  was  cried  off  on 
the  first  sale.  The  only  measure  of  damages 
sought  for  recovery  was  the  difference  between 
the  bid  by  B.  at  the  first  sale  and  the  market 
value  of  the  property  at  that  time.  Held,  that 
upon  the  allegations  of  the  petition,  there  was 
no  right  to  recover  tlie  damages  sought;  and 
there  was  no  error  in  dismissing  the  action. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  f  1S66;  Dec. 
Dig.  <g=s>3S2.] 

liiFTor  from  Superior  Court,  Jasper  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  Albert  Allen,  administrator  cum 
testamento  annexo,  against  R.  T.  Curry  and 
another.  There  was  a  judgment  for  defend- 
ants, and  plaintiff  brings  error.     AfBrmed. 

A.  S.  Thurman,  of  Montlcello,  for  plaintiff 
in  error.  Greene  F.  Johnson  and  Doyle 
Campbell,  both  of  Montlcello,  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  afBrmed.  AU 
the  Justices  concur. 


a46  Oa.  249) 
COLQUITT  V.  GEORGIA  RY.  k  POWER  CO. 

(No.  157.) 
(Supreme  <3onrt  of  Georgia.     Dec.  12,  1816.) 

(Svllahut  by  the  Court.) 

Pleading    <8=>64(2)-JorNDBB    o»    DisTiircT 

Causes  of  Action. 
This  was  an  action  for  damages  against  a 
street  car  company.  The  petition  contained  but 
one  count.  A  lump  snm  was  claimed  as  dam- 
ages (a)  for  refusal  of  a  conductor  of  a  car  at 
a  transfer  point  to  allow  the  plaintiff  to  get  on 
his  car;  (b)  for  refusal  of  the  conductor  of  a 
second  car  to  accept  as  fare  transfer  tickets  that 
had  been  duly  issued  by  the  conductor  of  an- 
other car,  and  re<}uiring  payment  of  a  cash 
fare;  (c)  for  carrying  plaintiff  beyond  his  des- 
tination. Held,  that  the  petition  was  subject  to 
a  special  demurrer  on  the  ground  that  there 
was  an  attempt  to  join  several  distinct  causes 
of  action  in  one  count.  Seifert  v.  Sheppard, 
111  Ga.  814,  36  S.  E.  673;  Gainesville  &  Dah- 
lonega  Electric  Ry.  Co.  v.  Austin,  122  Ga.  S23 
(1),  60  S.  E.  983 ;  Central  of  Ga.  Ry.  Co.  v. 
Prior,  142  Ga.  536(1),  83  S.  E.  117;  Orr  v. 
Cooledge,  117  Ga.  205,  43  S.  E.  527, 

[E!d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  134-137;    I>ec.  Dig.  «8=>64(2).] 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  WlU  Colquitt  against  the  Georgia 
Railway  &  Power  Company.  There  was  a 
judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

E.  R.  Clarkson  and  Brown  &  Brown,  all 
of  Atlanta,  for  plaintiff  in  error.  Colquitt  & 
(3onyers,  of  Atlanta,  for  defendant  in  error. 


ATKINSON,  J.     Judgment  affirmed. 
the  Justices  concur. 


AU 
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SMITH  ▼.  TURNER.    (No.  150.) 
(Supreme  Court  of  Georgia.    Dec.  12, 1918.) 

(Bvttabus  bv  the  Court.) 

Mechanics'  Liens  €=>291(1),  301(1)  —  Pobe- 

ciosTTMB—AonoNa— Nonsuit. 
The  petition  of  a  materialman  declared  that 
lie  contracted  with  the  defendant,  the.  owner  of 
certain  realty,  to  furnish  materials  for  Improv- 
ing it,  and  that  the  materials  were  used  in  mak- 
ing the  improvement  Both  a  judgment  in  per- 
sonam and  a  foreclosure  of  the  plaintiff's  lien 
were  prayed.  The  answer  denied  that  the  de- 
fendant made  any  such  contract  with  the  plain- 
tiff. On  the  trial  it  was  shown  that  the  plain- 
tiff furnished  t!he  materials  to  a  contractor  with 
whom  the  defendant's  husband  had  contracted 
for  the  construction  of  a  building  on  the  de- 
fendant's land.  It  appeared  from  the  plaintiffs 
testimony  that  he  made  no  contract  with  the 
owner  of  the  land,  and  there  was  no  evidence 
that  the  husband  of  fhe  owner  had  any  author- 
ity from  her  to  contract  with  the  materialman. 
It  was  shown  by  the  uncontradicted  testimony 
of  the  contractor,  a  resident  of  this  state  but 
not  of  the  county  where  the  action  was  brought, 
that  no  Judgment  had  ever  been  rendered  against 
him  for  sudi  materials  and  that  he  had  never 
been  saed  for  the  price  of  them.  At  the  con- 
closion  of  the  evidence  in  behalf  of  the  plain- 
tiff, the  defendant  moved  for  a  nonsuit  on  the 
ground,  among  others,  that  no  judgment  had 
been  rendered  against  the  contractor  for  the 
materials  he  used  in  constructing  the  building 
on  the  defendant's  land,  and  tlhat  the  contractor 
was  not  a  par^  defendant  to  the  action  being 
tried.  Held,  that  the  court  did  not  err  in  grant- 
ing the  nonsuit  on  the  ground  stated,  even  if  it 
should  not  have  been  granted  on  the  other 
grounds  of  the  motion.  GrifSn  v.  Gainesville 
Ircm  Works,  144  Ga.  840,  88  S.  E.  201. 

[EJd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  H  509,  632;  Dec.  Dig.  ®=> 
29ia).  304(1).] 

Error  from  Superior  CJourt,  Douglas  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  by  Mrs.  V.  R.  Smith  against  Leah 
Turner.  There  was  Judgment  of  nonsuit, 
and  plaintiff  brings  error.    Affirmed. 

J.  H.  McLarty,  of  Douglasville,  and  J.  S. 
James  and  J.  B.  Bedgood,  both  of  Atlanta, 
for  plaintiff  in  error.  R  S.  Orlffltb,  of 
Bncbanan,  and  7.  B.  Hutcheson,  of  Douglas- 
ville, for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


046  Ga.  278) 

J.  FURMAN  EVANS  CO.  ▼.  BBYSON. 

(No.  ire.) 

(Supreme  Court  of  Georgia.    Dec.  14,  1916.) 

(Synaiwt  ly  the  Court.) 
Biixs  ANn  Notes  ®=>375— Iixeqautt— Bona 

FiDB  PUBCHASEB— RECOVEBT. 

An  agent  sold  certain  shares  of  stock  with- 
out complying  with  the  act  of  1913  (Acts  1913, 
p.  117),  taking  a  negotiable  note  t'herefor.  The 
note  was  negotiated  for  value,  before  maturity, 
to  an  innocent  purchaser  who  brought  suit 
against  the  maker.  The  maker  pleaded  that 
t£e  note,  having  been  given  in  violation  of  the 
act,  was,  under  the  eighth  section  thereof,  void, 
and  that  the  plaintiff,  notwithstanding  be  ac- 
quired a  title  to  the  note  for  value  and  before 


maturity,  could  not  recover.  Beld,  that  under 
the  eighth  section  of  the  act  such  sale  is  void- 
able and  not  void,  and  the  plea  was  not  meritori- 
ous. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  971-981;  Dec:  Dig.  <8=> 
375.] 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  Z.  A.  Llttlejobn,  Judge. 

Action  between  the  J.  Furman  Evans  Com- 
pany and  J.  H.  Bryson.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Reversed. 

R.  S.  Wlmberly,  of  Macon,  and  T.  T.  James, 
of  Lumpkin,  foil  plaintiff  In  error.  O.  Y. 
Barren,  of  Lumpkin,  for  defendant  In  error. 

GILBERT,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(Ue  Ga.  233) 
BBALL  ▼.  PATTERSON  et  al.     (No.  145.) 

(Supreme  Court  of  Georgia.    Dec.  12,  1916.) 

(SyUahut  by  the  Court.) 

1.  PuEADiNG  «=>840— EsTABusHUENT  OT  Lost 
Pleadings— EviUEHCB. 

Upon  the  loss  of  any  original  pleading  or 
official  paper,  a  copy  may  be  established  instan- 
ter  on  motion,  and  the  court  may  suspend  the 
trial  for  this  purpose.  Where  a  motion  is  made 
to  establish  a  lost  paper,  and  the  opposite  party 
files  a  written  traverse  denying  the  existence 
of  the  alleged  lost  original,  it  is  error  to  refuse 
that  party  the  right  to  offer  competent  evidence 
in  support  of  his  traverse. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  {§  667,  1026-1032;  Dec.  Dig.  €=J 
840.] 

2.  Lanolobd  and  Tenant  «=>267(2)  —  Dis- 

TBEss  Wabbantv-Rent  Note. 
A  distress  warrant  based  upon  a  rent  note 
payable  to  the  order  of  the  landlord,  and  in- 
dorsed by  him  in  blank,  may  be  sued  out  by  the 
holder  of  the  note  in  his  own  name,  by  virtue  of 
the  provisions  of  Civ.  Code  1910,  §g  3345-3347. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,    Cent    Dig.    $    1081;     Dec.    Dig.    «=» 

Error  from  Superior  Court,  Gordon  County ; 
A.  W.  Fite,  Judge. 

Action  by  L.  E.  Beall  against  John  T.  Pat- 
terson and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Geo.  A.  Coffee  and  A.  L.  Henson,  both  of 
Calhoun,  for  plaintiff  In  error.  Starr  & 
Paschall,  of  Calhoim,  for  defendants  in  error. 

EVANS,  P.  J.  [1]  1.  L.  a  Beall  foreclosed 
a  distress  warrant  against  John  T.  Patterson 
and  C.  W.  Patterson,  which  was  levied  upon 
the  property  of  the  defendants.  The  bill  of 
exceptions  recites  that: 

The  "levy  and  proceedings  were  arrested  by 
the  defendants,  who  denied  that  they  owed  said 
sum  or  any  part  thereof.  The  distress  warrant, 
together  with  the  levy,  etc.,  were  filed  in  the 
clerk's  office  of  the  Gk)rdon  superior  court  and 
docketed  as  No.  35  to  the  November,  1914,  term 
of  said  court" 
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When  the  case  was  called  In  Its  order  the 
counter  affidavit  and  replevy  bond  could  not 
be  found,  and  the  defendants'  counsel  pre- 
sented alleged  substantial  copies  of  them,  and 
moved  that  the  copies  thus  presented  be  es- 
tablished In  lieu  of  the  lost  originals.  The 
plnlntifF  tendered  a  traverse  under  oath,  de- 
nying that  any  answer  or  counter  affidavit  or 
replevy  bond  had  ever  been  filed  by  the  de- 
fendants or  either  of  them.  The  court  allow- 
ed defendants'  counsel  to  testify  that  the 
paper  presented  was  a  substantial  copy  of 
the  originals  which  had  been  duly  filed,  but 
refused  to  permit  the  plaintiff  to  offer  evi- 
dence to  show  that  the  papers  had  never  been 
filed,  "saying  that,  it  appearing  from  the  note 
sued  on  that  the  relation  of  landlord  did  not 
exist,  it  is  unnecessary  to  hear  any  proof  as 
toi  the  alleged  lost  papers."  Exception  is 
taken  to  this  ruling.  The  statute  provides 
that  upon  the  loss  of  any  original  pleading  or 
office  paper  a  copy  may  be  established  lustan- 
ter  on  motion,  avil  Code  1910,  i  5312.  The 
court  may  suspend  the  trial  and  allow  a  copy 
of  the  lost  pleading  to  be  established.  Free- 
man V.  Coleman,  88  Ga.  421  (4),  14  S.  E.  551. 
If  there  la  any  contest  over  the  existence  of 
the  alleged  lost  originals  or  a  controversy 
whether  the  copies  proposed  to  be  established 
in  lieu  of  the  lost  originals  are  substantial 
copies.  It  Is  the  duty  of  the  court  to  settle 
that  issue  of  fact  The  trial  cannot  proceed 
over  objection  without  the  presence  of  the 
necessary  office  papers  or  the  established  cop- 
ies. Morris  v.  Ogle,  56  Ga.  692.  It  was  error 
for  the  court  to  deny  the  plaintiff  a  right  to 
be  heard  upon  the  issue  made  by  his  traverse. 
It  Is  a  fundamental  principle  in  legal  proce- 
dure that  a  Judgment  should  never  be  render- 
ed against  a  party  who  controverts  the  basal 
fact  on  what  the  judgment  must  rest,  with- 
out giving  him  an  opportunity  to  be  heard. 

[2]  2.  After  the  court  had  passed  the  order 
establishing  the  proffered  copy  in  lieu  of  the 
alleged  lost  originals,  the  defendants'  coun- 
sel moved  to  dismiss  the  plaintiff's  case,  be- 
cause the  same  was  brought  In  the  name  of 
L.  E.  Beall,  and  it  appeared  that  the  rent 
note  given  the  defendants  was  payable  to 
the  order  of  W.  L.  Beall,  and  by  him  was  in- 
dorsed In  blank  without  any  special  transfer 
of  the  lien  for  rent,  and  that  snch  indorse- 
ment was  not  sufficient  to  transfer  the  lien 
for  rent  to  L.  B.  Beall.  The  court  announced 
that  he  would  sustain  the  motion  to  dismiss ; 
whereupon  the  plaintiffs  counsel  tendered  an 
amendment  so  as  to  allow  the  suit  to  proceed 
In  the  name  of  David  Johnson,  administrator 
of  the  estate  of  W.  L.  Beall,  for  the  use  of 
li.  B.  BealL  The  court  disallowed  the  amend- 
ment and  sustained  the  motion  to  dismiss. 
Prior  to  the  act  of  1899  (Laws  1899,  p.  90)  the 
transfer  of  a  rent  note  payable  to  the  order 
of  the  landlord,  by  simple  indorsement,  was 
Ineffectual  to  assign  the  landlord's  lien  for 


rent  Lathrop  v.  Clewls,  63  Ga.  282.  But  by 
the  terms  of  that  act  as  codified  In  Civil  Code 
1910,  t  3345,  all  transfers  and  assignments  of 
rent  notes  or  mortgage  notes,  secured  either 
by  contract  lien,  or  out  of  which  a  lien 
springs  by  operation  of  law,  shall  be  sufficient- 
ly technical  and  valid  where  such  transfer  or 
assignment  plainly  seeks  to  pass  the  title  to 
any  of  such  papers  In  writing  from  one  per- 
son to  another.  It  is  further  provided,  in  sec- 
tions 3346  and  3347,  that  upon  all  such  trans- 
fers or  assignments  of  any  such  rent  note  or 
mortgage  note  such  transfer  or  assignment 
shall  carry,  together  with  the  title  thereof,  to 
such  transferee  or  assignee  also  the  lien  con- 
nected with  same,  without  naming  or  special- 
ly transferring  the  lien,  so  that  the  effect  of 
such  transfer  or  assignment  will  be.  to  com- 
pletely and  fully  carry  the  lien  as  a  necessary 
incident  thereof,  and  that  the  person  to  whom 
the  same  may  be  transferred  or  assigned  may, 
without  more,  have  full  power  and  authority 
to  foreclose  the  same  In  his  own  name.  In 
Setze  V.  First  National  Bank  of  Pensacola, 
140  Ga.  603,  79  S.  E.  640,  these  Code  sections 
were  construed.  In  that  case  a  mortgage  note 
was  payable  to  the  mortgagee  or  order,  and 
was  Indorsed  by  the  mortgagee  In  blank.  The 
holder  of  the  mortgage  note  foreclosed  the 
mortgage  In  his  own  name;  and  It  was  held 
that: 

"The  simple  indorscnient  of  the  name  of  the 
payee  in  a  mortgaste  note  payable  to  order,  on 
the  back  thereof,  gives  the  holder  for  value  the 
right  to  foreclose  the  mortgage  in  his  own 
name."  • 

The  act  of  1899  Is  applicable  alike  to  notes 
secured  by  contract  lien  and  to  notes  from 
which  a  lien  springs  by  operation  of  law. 
There  is  no  doubt  that  a  landlord  who  takes 
a  note  for  his  rent  may  foreclose  a  distress 
warrant;  and  if  the  note  be  payable  to  his. 
order,  under  the  construction  placed  on  the 
Code  section  in  the  cited  case,  his  assignee 
may  foreclose  a  distress  warrant  In  his  own 
name.  Inasmuch  as  the  distress  warrant 
could  be  prosecuted  by  the  plaintiff  in  hla  own 
name,  the  amendment  was  unnecessary. 

Judgment  reversed.  All  the  Justices  con> 
cur. 

CM  Oa.  31J5) 
LUCAS  T.  STATE.    (No.  196.) 
(Supreme  Court  of  Georgia.    Dec  19,  191!!;,) 

(ByUahva  ly  the  Court.) 

1.  Homicide    ®=9lC3(2)— BvinENCB— Adkissi- 

BII/ITY. 

Evidence  otEered  by  the  accnsed,  to  the  effect 
that  the  poUce  raided  the  home  of  the  dcccasc-I 
and  charged  her  with  selling  whisky,  was  ir- 
relevant on  the  trial  of  the  accused  for  murder. 
[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  §|  312-317;    Dec  Dig.  «*=>103(2).] 

2.  Witnesses  «=5>77  —  Compktknct  —  Chii.- 

DBEN. 

On  objection  to  the  competency  of  a  child 
of  ten  years  as  a  witness,  based  on  her  youthi- 
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fulness,  th«  answers  ilven  in  resiKinse  to  ques- 
tions propounded  to  tne  chOd  b;  the  judge  were 
Enfficient  to  authorize  liim  to  'hold  the  witness 
competent  to  testify. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  195-200;    Dec.  Dig.  «=»77.] 

3.  Criuiitai.  Law  «=s>o31(3)— Evidence— Con- 
lESSIONS  —  Admisbibilitt  —  Pbeuminabt 

EVIDKNCK. 

Certain  statements  made  by  the  accused  to 
the  arresting  officers  immediately  after  his  ar- 
rest, in  regard  to  the  cause  for  shooting  his 
wife,  were  objected  to  on  the  ground  that  they 
were  not  made  freely  and  voluntarily,  and  that 
a  proper  foundation  had  not  beeu  laid  for  their 
introduction.  Held,  that  the  evidence  submit- 
ted for  the  purpose  of  laying  the  foundation  for 
introduction  of  the  evidence  was  sufficient. 

[£2d.    Note.— For    other    cases,   see    Criminal 
Uw,  Cent.  Dig.  §  1216;   Dec.  Dig.  ®=>531(3).] 

4.  HOUICIDX  ®=»165  —  KVIDEB'CE  —  Aduissi- 
BILITY. 

The  admission  of  the  record  in  a  divorce 
snit  by  th«  deceased  against  the  accused  was 
not,  under  the  circumatances  of  the  case,  sulh- 
dent  to  require  the  grant  of  a  new  trial. 

[B^.  Note. — f\)r  other  cases,  sec  Homicide, 
Cent  Dig.  S  319;    Dea  Dig.  (&=>165.] 

6.  Cbiminai.  Law  *=»CS3(1)— Evidence— Ad - 
missibiutt. 
Uu  the  trial  of  a  man  charged  with  Che 
murder  of  his  wife,  the  state  introduced  evidence 
tending  to  show  that  for  some  time  the  man 
and  woman  had  lived  in  a  certain  house;  that 
a  few  months  prior  to  the  homicide  the  man 
went  to  another  house  to  live;  and  that  while 
living  in  a  state  of  separation  the  man  returned 
•t  night  to  the  house  where  the  woman  contin- 
ued to  live,  and  the  two,  being  alone,  engaged 
in  a  quarrel  about  money  in  her  possession  to 
which  he  made  claim,  during  the  course  of 
which  quarrel  be  Aot  and  kilied  her.  In  his 
statement  before  the  jury  the  accused  said  that 
he  separated  from  the  woman  on  account  of  his 
opposition  to  the  sale  of  liquors  in  which  she 
continuously  engaged  at  the  house;  and  that 
on  the  night  of  the  homicide  his  motive  in  going 
to  the  house  was  to  induce  her  to  stop  sclliug 
liqoors  and  renew  their  marital  relation,  but 
'  upon  arriving  at  the  house  he  discovered  her  on 
the  pordt  with  another  man  in  a  compromising 
position,  and  being  shocked  at  the  sight,  be  ettiot 
St  the  man  as  they  started  to  run,  and  struck 
the  woman.  BeU,  that  it  was  competent,  in  re- 
buttal, for  the  state,  in  connection  with  testi- 
mony tending  to  show  that  the  sole  of  liquors 
at  the  Iwuse  by  the  woman  before  the  separa- 
tion was  with  the  approval  of  the  accused,  to 
introduce  testimony  that  on  different  occasions 
•he  accused  also  sold  intoxicating  liquors  at  the 
bouse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1015,  1017 ;  Dec.  Dig.  <S=» 
683(1).] 

t 

6.  WrrNESSES    <8:=>406—Contbadiction— Evi- 
dence—Admirsibility. 

Certain  evidence  referred  to  in  the  sixth  di- 
vision of  the  opinion,  when  considered  In  con- 
nection with  oCher  testimony,  was  admissible 
for  the  purpose  of  contradicting  the  prisoner's 
statement. 

lEd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  St  1276-1279;    Dec.  Dig.  <S=>406.) 

7.  Cbihinai,    Law    «=»723(1)— TwAiA-ABar- 

KENT  OT  PbOSBCUTOR. 

The  prosecuting  attorney  may,  on  a  trial 
lor  murder,  argue  to  the  jury  that  they  ought 
sot  to  sentence  the  accused  to  imprisonment, 
because,  if  they  shonid  do  so,  there  is  a.  chance 


of  bis  being  pardoned  by  the  GoTemor  at  some 
future  time. 

CEd.  Note.— For  otiier  cases,  see  Criminal 
Law.  Cent.  Dig.  §}  1663,  1674,  1676;  Dea  Dig. 
<8=9723{1).] 

8.  Cbiminal    Law    «=»786(2)— Tbiai/— Statk- 
UBNi  bt  AccnaED. 

The  charge  excepted  to  in  the  seventeenth 
ground  of  the  motion  for  new  trial,  on  the  law 
relative  to  the  prisoner's  statement  before  the 
jury,  was  substnntially  in  accord  with  Pen. 
Code  1910,  §  1036, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S{  1806,  1960,  1984;  Dec.  Dig. 
«S=3786(2).] 

9.  CRiJfiNAi,  Law  <g=3781(2)  —  Triai,  —  In- 

STBTJCTIONB. 

The  evidence  authorized  a  charge  on  the  law 
of  confessions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1SC5;   Dec.  Dig.  ©=781(2).] 

10.  Criminal  Law  «=>762(1)  —  Tbiai.  —  IN- 

BTBUCTI0N8. 

The  diarge  of  the  court  set  oat  in  the  tenth 
division  of  the  opinion  did  not  amount  to  an  ex- 
pression of  opinion  by  the  judge  upon  the  facta 
relating  to  the  issues  involved. 

[Ed.  Note. — For  other  cases,  see  CAminal 
Law,  Cent  Dig.  {{  1731,  1780,  l758;  D«c  Dig. 
<S=>762a).] 

11.  Criminal  Law  <S=»789(17)  —  Trial  —  In- 

eiKUCTIONS. 

In  this  case  the  judge  fully  and  correctly 
charged  as  to  the  prisoner's  statement  to  the 
jury;  and,  having  done  so,  it  was  not  error, 
wbUe  charging  upon  the  law  of  reasonable  doubt, 
to  refer  to  evidence  or  want  of  evidence  aa  a 
basis  for  reasonabla  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if,  1846-1849, 1921,  1960, 1067; 
Dec.  Dig.  <8=789(17).] 

12.  HoMioiDK  «3>2S6(2)  —  Trial  —  Inbtbuo- 
noNB. 

In  connection  witli  a  statement  of  the  sub- 
stance of  Pen.  Code  1910,  §  62,  defining  implied 
malice,  it  was  not  erroneous  to  charge:  "Where- 
ever  it  is  shown  that  one  person  kills  another 
intentionally,  whenever  that  appears  and  no  con- 
siderable provocation  appears  in  the  case,  then 
that  case  would  be  a  case  of  murder  and  the 
law  would  imply  malice." 

[Ed.  Note. — E\>r  other  cases,  see  Homicide, 
Cent  Dig.  U  587-690;   Dec.  Dig.  <8=>286(2).] 

13.  HoMTciDK  i8:=>302,  303  —  Instructiowb  — 
Defense  of  Habitation  or  Property. 

Tte  provisions  of  Pen.  Code  1910,  I  72, 
relating  to  the  right  to  kill  another  to  irevent 
a  forcible  attack  and  invasion  of  tie  property 
or  habitation  of  tlie  person  killing,  were  not  ap- 
plicable to  the  facts  of  this  case;  but  a  new 
trial  is  not  required  because  of  the  charge  on 
this  subject 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  634,  635;   De&  Dig.  «3=»302,  303.] 

14.  Grounds  for  New  Trial— Sufficienoy. 
Other  special  grounds  of  the  motion  for  new 

trial,  so  far  as  approved  by  the  trial  judge,  are 
without  merit,  and  are  not  of  such  character  as 
to  require  elaboration.  The  evidence  was  suffi- 
cient to  support  the  verdict,  and  there  was  no 
error  in  refusing  a  new  trial. 
Atkinson,  J.,  dissenting  in  part 

Error  from  Superior  Court,  Bibb  Coonty; 
H.  a.  Mathews,  Judge. 

B.  O.  Lucas  was  convicted  of  murder,  and 
he  brings  error.    AfiBrmed. 
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Bunyan  O.  Lucas  was  Indicted  for  the  mur- 
der of  bis  wife,  Mrs.  Ida  Lucas,  by  sbootlng 
her  with  a  pistol.  It  appeared  from  the  evi- 
dence that  they  were  living  In  a  state  of  sep- 
aration at  the  time  of  the  homldde.  The 
body  of  the  deceased  was  found  on  the  floor 
of  her  residence  In  the  city  of  Macon,  the 
head  and  shoulders  being  in  her  room  and 
the  other  part  of  her  body  extending  Into 
the  front  hall  near  the  front  door.  She  was 
shot  slightly  above  and  to  the  rear  of  the 
left  ear.  The  bullet  glanced  out,  but  broke 
the  skull,  causing  It  to  press  upon  the  brain, 
and  she  was  dead  when  discovered.  There 
was  blood  under  the  head  as  It  lay  on  the 
floor,  but  not  at  any  other  place.  There  were 
burns  under  the  ear  and  on  the  left  hand 
and  arm.  The  homicide  occurred  about  9 
o'clock  <n  Saturday  night,  and  the  accused 
was  arrested  at  a  small  railroad  station  a 
Uttle  over  four  miles  from  Macon,  about  2 
o'clock  Monday  morning,  where  be  was  lying 
on  a  bench.  On  the  trial  a  girl  child  of  the 
deceased  testified  that  about  9  o'clock  on  the 
night  of  the  homldde  she  saw  the  accused 
at  a  drug  store*  opposite  a  church  five  or  six 
blocks  away  from  the  residence  of  the  deceas- 
ed, and  conversed  with  him.  In  the  course 
of  the  conversation,  In  response  to  questions 
asked  by  him,  she  stated  that  her  mother 
was  at  home,  and  that  her  brother  wasthere 
when  she  left.  The  girl  had  gone  to  church, 
and  pending  the  services  had  left  to  go  to 
the  drug  store  to  get  a  drink  of  water.  After 
her  conversation  with  the  accused  she  went 
back  to  the  church,  and  "started  home  about 
20  minutes  after  that  I  got  home  about  20 
minutes  after  9.  When  I  got  there,  there 
were  no  men  in  the  bouse — no  one  but  mama ; 
she  was  lying  in  the  hall  from  here  [indicat- 
ing on  her  body]  up  on  the  hallway.  I  tried 
to  get  tn  the  bouse,  and  I  couldn't  find  the 
handle  to  the  screen  door.  It  was  broke  otT." 
So  far  as  necessary  to  an  understanding  of 
the  decision  of  the  case,  other  facts  shown 
by  the  evidence  will  sufiSdently  appear  In 
the  opinion  of  the  court  The  defendant 
was  convicted,  without  recommendation  to 
mercy.  A  motion  for  new  trial  was  over- 
ruled, and  the  defendant  excepted. 

Napier  &  Maynard  and  John  R.  Cooper, 
all  of  Macon,  for  plaintiff  in  error.  Jno.  P. 
Boss,  Sol.  Gen.,  of  Macon,  Clifford  Walker, 
Atty.  6en.,  and  Mark  Holding,  of  Atlanta, 
for  the  State. 

ATKINSON,  J.  11,1]  1,2.  The  ruUngs 
announced  In  headnotes  1  and  2  do  not  re- 
quire elaboration. 

[3]  3.  When  the  girl  left  the  accused  on 
Saturday  night  at  the  drug  store,  she  return- 
ed to  the  church,  and  the  accused  went  to 
the  house  of  the  deceased.  When  the  girl 
returned  home  immediately  after  church 
service  she  discovered  the  body  of  her  moth- 
er lying  as .  Indicated  In  the  statement  of 
facts.    The  deputy  sherift  and  the  jailer  of 


the  county,  about  2  o'clock  Sunday  night  fol- 
lowing, found  and  arrested  the  accused  at 
the  M.  &  A.  Junction  on  the  Central  Rail- 
road, a  little  more  than  four  miles  from  the 
city.  The  deputy  testified  concerning  the 
discovery  of  the  accused,  and  his  arrest  and 
conversations  with  him.  In  effect  as  follows: 
Since  the  discovery  of  the  homicide  there 
had  been  a  general  search  for  the  accused; 
and  learning  that  he  was  at  the  railroad 
Junction,  the  officers  went  to  that  place. 
They  found  him  in  a  little  waiting  room,  "ly- 
ing down  on  a  bench,  side  of  the  wall,  on 
his  elbow."    The  deputy  further  testified: 

"I  had  a  flashlight.  I  flashed  my  ligbt  I 
bad  a  srcm  in  this  hand,  and  when  I  flashed  my 
light  it  looked  like  he  was  going  to  rise;  and  I 
says,  'Lay  still;  I  don't  want  to  hurt  you;' 
and  Tom  [the  jailer]  remarked,  'What  in  the 
world  did  you  do  this  for?'  and  I  says,  'Take 
tliis  pistol ;'  and  Tom  says,  'Give  it  to  me;'  and 
I  says,  'No,  yon  leave  year  hands  right  wliere 
they  are.'  Tom  cau^t  hold  of  both  his  wrists, 
and  I  says,  'Reach  your  hand  in  his  pocket  and 
give  me  his  pistol;'  and  I  told  McCommons  [the 
Jailer]  to  hand  me  the  pistol,  and  he  asked  us 
not  to  handcuff  liim,  and  I  says  it  won't  hurt 
yon  to  be  handcuffed  to  go  to  JaiL  We  were 
talking  going  along  to  the  automobile;  we  were 
walking  along,  and  I  asked  him,  I  says,  'Mr. 
Lucas,  you  were  separated  from  your  wife?' 
and  he  says,  'Yea j'  and  I  says,  'What  were  yon 
doing  over  there  r  and  he  says,  'I  went  to  take 
a  letter  that  came  to  my  house  from  some  piano 
firm,  and  when  I  got  there  she  asked  me  what 
I  wanted;'  and  he  says,  'I  told  her,  "Here  is  a 
letter  Chat  came  to  my  house,  and  I  wish  you 
would  have  your  mail  come  to  your  house  in- 
stead of  mine;"  and  she  says,  "Tou  need  not  have 
brought  it;  I  don't  want  you  here  anyway;'" 
and  finally  I  says,  'When  did  you  shoot  her?* 
and  he  says,  'When  she  turned  to  go  into  the 
house.'  Mr.  McCommons  says,  'You  lived  with 
your  wife  about  a  year  before  you  married  her, 
didn't  you?  and  he  says,  'Yes;'  and  they  said 
some  few  words,  and  they  were  talking,  and  in 
a  few  minutes  I  says,  If  you  had  separated 
from  her,  you  had  no  right  over  there;'  and  he 
says,  'Well,  if  you  loved  a  woman  like  I  loved  - 
her,  you  would  do  almost  anything;'  and  he 
says.  'I  cannot  stand  to  see  her  going  out  auto- 
mobiling  with  different  men ;'  and  I  says,  'Were 
you  drinking?  and  be  says  'No;'  and  I  says 
'You  hadn't  had  a  drink?'  and  he  says,  'No,  I 
don't  drink;'  and  "he  says,  since  he  had  lost 
his  job  at  the  railroad  he  had  not  had  right 
good  sense,  or  hadn't  been  in  his  right  mind, 
and  I  asked  him  Which  way  he  went  after  he 
left  the  house,  and  where  he  went.  He  asked 
some  street;  I  know  be  said  he  went  to  the 
Georgia  Southern  Railroad  out  towards  Sofkee 
and  Wellston.  He  said,  after  he  left  the  house, 
he  went  to  the  Georgia  Southern  and  stayed 
there  tfhat  night  and  next  day  and  Sunday  night. 
He  came  in  town  and  went  to  the  M.  &  A.  junc- 
tion; and  I  asked  him  if  he  met  anybody  at 
Proctor  dc  Gamble's  and  talked  to  them;  he 
said,  'No,'  he  hadn't  seen  a  soul  since  he  left 
the  house  until  he  was  caught  that  night;  and 
he  said  he  hadn't  had  a  mouthful  to  eat  or  a 
drink  of  water  since  Saturday  night  He  said 
after  the  shot  was  fired  he  left  the  house.  He 
said  she  had  been  arrested  for  selling  whisky, 
which  caused  him  to  lose  his  position  at  the 
railroad,  and  he  'fasd  been  worried  so  he  hadn't 
been  exactly  right." 

On  cross-examination  the  witness  testified: 
When  lirrested  "Lucas  was  in  a  reclining  po- 
sition, lying  down  in  the  waiting  room;   he  had 
his  eyes  open.     As  far  as  I  know,  the  first  he 
knew  of  my  presence  waav^en.  I. flacked  light 
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on  bim  and  pointed  the  gun  at  him.  I  told  him 
to  lay  still;  I  did  not  want  to  hurt  him.  The 
way  that  happened,  he  was  lying  down  there, 
and  I  Bays,  'Don't  want' — I  might  have  said 
'kill  yon,'  or  'I  don't  want  to  hurt  you,  or  you 
hurt  me ;  I  don't  remember  the  exact  words; 
and  after  we  got  him  handcuffed  I  says,  'It 
won't  hurt  you  to  handcuff  you;  it  may  save 
you  from  getting  hurt,  or  some  of  ns.'  To  the 
best  of  my  recollection,  I  told  him  that  I  did  not 
want  to  hurt  him.  He  got  up  in  a  reclining 
position  whUe  I  had  the  shotgun  pointed  at  him. 
He  kept  his  hands  in  front,  and  I  told  McCom- 
mons  to  take  the  pistoL  Mr.  McCommons 
caught  hold  of  his  wrist,  and  the  porter  took 
the  pistol  from  his  pocket  and  gave  it  to  me. 
He  asked  me  not  to  handcuff  him.  I  think  Mr. 
McCommons  said,  'What  in  the  world  did  you 
want  to  do  that  for?'  And  I  had  the  shotgun 
pointed  at  him  at  the  time,  and  I  put  the  gun 
on  him  at  the  same  time  I  flashed  the  light. 
I  didn't  keep  the  gun  on  him  after  he  was 
handcaffed.  I  aaked  him  as  we  were  walking 
along,  I  says,  'You  are  separated  from  your 
wifer  It  was  at  the  same  time  we  were  going 
along  to  the  automobile,  and  he  told  me  that 
he  had  lost  his  position  with  t'he  Macon,  Dublin 
&  Savannah  Railroad  on  account  of  his  wife  be- 
ing charged  with  selling  whisky,  and  he  said 
he  loved  her,  and  he  said  he  went  there  to  take 
a  letter  from  a  piano  boiise  about  a  piano,  and 
he  says  when  she  turned  to  walk  off  to  go  in  the 
house,  I  believe  is  what  he  said,  he  shot  her.  I 
have  been  there  to  the  house  twice.  The  front 
door  ia  the  only  way  intended  to  go  in  the  house 
from  the  front. 

"By  the  Court:  Tlie  gun  was  pointed  at  him 
before  we  put  handcuffs  on  him.  The  conversa- 
tion I  had  with  him  was  after  I  handcuffed  him. 
We  were  just  walking  along  like  two  or  three 
men  would  be  to  the  automobile.  We  had  not 
made  any  threats  or  held  out  any  hope  of  re- 
ward to  Itim  to  make  the  statements.  After  he 
v.as  arrested  and  handcuffed  we  were  all  three 
talking;  maybe  Mr.  McCommons  would  ask  him 
a  question,  and  maybe  I  would  say  something 
to  him;  we  were  just  walking  along  talking. 
An  that  conversation  I  have  testified  to  took 
place  before  we  got  into  the  automobile,  and  we 
talked  some  after  we  got  in  the  car,  and  we  talk- 
ed some  after  we  got  to  the  jail;  and  I  told  him 
I  was  sorry  for  him,  and  I  would  do  what  I 
could  for  hun.  I  don't  know  wheliher  defendant 
gave  any  answer  to  Mr.  McConunons*  first 
question.'' 

On  redirect  ezaininatloa: 

"^e  started  to  rise,  and  I  says,  'Lay  still:' 
I  says,  'I  don't  want  to  hurt  you,  and  I  don  t 
want  yon  to  hurt  me.'  I  think  that  is  what  I 
said.  When  1  flashed  the  light  he  started  his 
hand  to  his  rijfht  hip  pocket,  and  I  says,  'Don't 
more  your  hand,  lay  still,  I  don't  want  to  have 
to  hurt  you.'  I  got  the  pistol  out  of  his  right- 
hand  hip  pocket  I  made  no  statement  to  the 
defendant  about  the  homicide  while  I  had  the 
gun  pointed  at  him.  I  made  no  inquiry  about 
it.  As  soon  as  Mr.  McCommons  handcuffed  him 
I  stopped  pointing  the  gun  at  Mm;  I  was  hold- 
ing the  flashlight  and  gun  in  the  same  hand. 
From  tlie  time  I  got  jtbe  pistol  I  did  not  say 
anythinc  to  him  about  the  homicide.  He  made 
no  statement  as  to  how  it  liappened,  at  that 
time.  It  was  after  we  had  a  talk  coming  to  the 
car  that  I  told  him  that  I  was  sorry  for  him 
and  would  do  what  I  could  for  him.  It  was  aft- 
er he  told  me  about  shooting  the  deceased." 

The  defendant  objected  to  the  admission  of 
this  testimony,  on  the  ground  that  no  foun- 
dation bad  been  laid  to  admit  an  alleged  con- 
fession, and  that  the  statements  of  the  de- 
fendant were  made  nnder  fear  and  Intimida- 
tion as  well  as  by  hope  of  reward.  The  ob- 
jection  was  overmled,  and  one  ground  of 


the  motion  for  new  trial  complains  of  the 
admission  of  the  evidence  over  such  objec- 
tion. In  a  different  ground  of  the  motion 
complaint  Is-  made  of  another  ruling  by  the 
judge,  whereby  he  admitted,  over  the  same 
objection,  testimony  of  specified  questions 
propounded  to  the  accused  by  the  deputy,  and 
answers  to  them,  which  did  not  embrace  any 
other  matter. 

It  is  unnecessary  to  discuss  the  rulings  here 
complained  of,  further  than  to  call  attention 
to  the  fact  that  it  appears  from  the  evidence 
of  the  deputy,  relating  to  the  statements  made 
by  the  accused,  that  all  of  the  statements 
were  made  after  he  had  been  arrested  and 
had  been  told  that  the  officers  were  taking 
him  to  Jail,  and  that  the  expression  of  sym- 
pathy for  the  accused  was  made  after  the  de- 
fendant had  made  his  statement  to  the  of- 
ficers. The  recital  of  the  evidence  shows 
that  the  Judge  did  not  err  In  holding  that 
sufficient  foundation  had  been  laid  for  ad- 
mitting testimony  of  the  statements  made 
by  the  accused.  Wilburn  r.  State,  141  6a. 
510,  81  S.  E.  444. 

[4]  4.  The  ruling  announced  In  the  fourth 
headnote  does  not  require  elaboration. 

[S]  6.  Up  to  within  a  few  months  before 
the  homldde  the  accused  and  the  deceased 
bad  been  living  together  In  the  house  in 
which  the  homicide  occurred.  Certain  evi- 
dence to  the  effect  that  the  accused,  on  sev- 
eral occasions  before  the  'separation,  had 
sold  Intoxicating  liquors  at  the  house  in 
which  he  and  his  wife  lived  was  admitted 
over  objection  that  the  accused  had  not  pat 
his  character  in  issue,  and  that  the  testimony 
tended  to  show  a  crime  other  than  that  for 
which  the  deffflidant  was  being  tried,  and 
was  irrelevant.  No  eyewitness  to  the  killing 
was  produced  at  the  trial;  but  a  witness, 
who  testified  that  he  was  in  an  adjoining 
house,  gave  testimony  as  to  an  altercation 
between  persons  whom  he  recognized  by  their 
voices  as  the  accused  and  deceased,  and  as 
to  bearing  the  shot  fired  immediately  after 
hearing  the  accused  say: 

"I  have  stood   it  as  long  as  I  am  going  to. 

I  have  talked  until  I  won't  talk  a  bit 

more." 

Other  evidence  was  that  several  months 
before  the  bomldde,  a  neighbor  had,  at  the 
request  of  the  deceased  and  the  accused,  re- 
ceived for  safe-keeping  certain  money,  which 
was  later  turned  over  to  the  deceased.  Aft- 
er the  money  bad  been  delivered  to  ber  the 
separation  occurred,  the  accused  going  to 
another  place  to  live.  There  was  also  evi- 
dence that  shortly  after  the  separation  the 
accused  went  to  the  bouse  of  the  deceased 
and  sought  permission  to  return,  but  was  re- 
fused, whereupon  the  accused  called  her  vile 
names  and  told  ber  he  "had  to  have  half  of 

the  money  by  nlf^t,  or  get  ber head." 

In  his  statement  before  the  jury  the  accused 
said  that  while  he  was  away  at  bis  work  on 
the  railroad,  the  deceased  was  summoned  to 
court  for  selling  whisky,  and  when  be  tele- 
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phoned  her  as  usual  on  his  return  home,  she 
said,  "Hurry  home ;  *  *  *  some  men  left 
some  whisky  for  a  fishing  party,"  and  she 
had  been  summoned  to  court;  also  that  later 
she  bad  been  Indicted,  and  a  few  days  after- 
ward— 

"I  was  held  off  of  my  Job,  and  later  discharged 
for  something  she  had  done  and  I  knew  notb- 
ing  about.  After  I  was  discharged  she  told  me 
she  had  been  selling  whisky,  and  I  told  her  that 
was  wrong  and  wouldn't  do,  •  •  ♦  and  she 
says,  'Since  I  have  told  you  I  am  going  to  sell 
it  right  on.'  •  •  •  1  got  on  my  knees  and 
begged  her  •  •  •  to  *  •  •  quit  it,  and 
she  wouldn't  do  It.  *  •  •  She  told  me 
•  •  •  if  I  didn't  want  to  see  her  sell  it  I 
would  have  to  leave  or  could  leave.  •  •  •  I 
decided  to  leave  for .  a  few  days,  to  see  if  it 
wouldn't  get  her  to  stop ;  but  it  wouldn't.  I 
asked  her  when  I  left  if  I  could  call  l)4ck  to 
see  her  sometimes,  and  she  says  I  could;  and 
every  time  I  would  go  I  would  get  on  ray  knees 
and  beg  'her  to  cut  it  out,  and  we  could  go  back 
together  and  live  happy  and  move  away  from 
Macon.    She  wouldn't  do  it,  though." 

In  other  portions  of  the  statement  the  ac- 
cused said.  Id  effect,  that  on  the  day  of  the 
homicide  he  came  to  town  to  see  about  get- 
ting a  job.  He  redeemed  his  pistol  from  a 
pawnshop,  and  went  around  town  for  sev- 
eral hours  with  some  friends.  He  bad  re- 
cdved  a  letter  from  a  coupady  from  which 
he  had  bought  a  piano,  asking  for  payment, 
and  after  supper  started  to  see  the  deceased 
about  It,  and  "give  her  some  money  to  send 
In  payment,  and  have  a  talk  with  her."  On 
the  way  he  stopped  in  a  drug  store,  where 
he  met  the  girl  child  of  the  deceased  by  a 
former  marriage,  who,  upon  being  asked, 
said  that  her  mother  was  at  home  with  the 
child's  brother.  The  'Statement  then  pro- 
ceeds: 

"I  went  there  expecting  to  And  my  wife  at 
home  and  have  a  long  talk  with  her,  and  get 
back  together;  and  when  I  got  there  I  found 
her  and  [another  man]  on  the  porch"  in  a  com- 
promising position.  '"This  sbocked  me  and  caus- 
ed me  to  go  plumb  crazy,  and  seeing  them  in 
this  position  they  started  to  run  in  the  house, 
and  I  fired  to  hit  the  man  and  not  her,  because 
I  loved  her  too  much  to  hurt  her." 

It  was  in  rebuttal  of  the  statement  that 
the  evidence  which  was  admitted  over  ob- 
jection was  introduced.  It  appeared  from 
the  evidence  of  the  witnesses  whose  testi- 
mony was  objected  to  that  the  liquors  which 
the  accused  sold  consisted  of  whisky  and 
beer,  both  of  which  were  kept  and  sold  in 
the  house  In  which  the  accused  and  deceased 
lived  before  their  separation. 

From  what  has  been  stated  it  will  be  per- 
ceived that  it  was  in  question  whether  the 
accused  separated  from  bis  wife  on  account 
of  her  engagement  in  the  illegal  sale  of  liq- 
uors, and  was  trying  to  get  her  to  desist 
and  resume  marital  relations  with  him  when 
he  discovered  her  in  a  compromising  posi- 
tion with  the  man,  and.  In  an  effort  to  shoot 
the  man  to  prevent  a  debauchery  that  was 
imminent,  he  shot  his  wife;  or  was  his  ob- 
jection to  the  sale  of  liquors  feigned,  and, 
without  any  other  man  in  the  case,  was  not 
the  real  motive  for  going  back  to  the  house 


and  killing  the  deceased  the  refusal  of  the 
woman  to  divide  the  money?  Under  this 
view,  the  evidence  as  to  the  accused  having 
kept  and  sold  liquors  In  the  house  before 
the  separation  was  relevant  as  tending  to 
discredit  the  statement  of  the  accused.  Be- 
ing relevant  upon  a  material  issue,  the  evi- 
dence is  not  inadmissible  merely  because  it 
may  tend  to  show  the  accused  guilty  of  of- 
fenses other  than  the  crime  for  which  he  is 
on  trial,  or  because  it  may  tend  to  Impugn 
his  character.  Frank  y.  State^  141  Ga.  243, 
80  S.  E.  1016. 

[6]  6.  The  ninth  ground  of  the  motion  for 
new  trial  assigns  error  upon  the  admission 
in  evidence  of  a  letter  from  a  certain  com- 
pany in  Chicago,  111.,  addressed  to  B.  O. 
Lucas,  748  Boundary  St.,  Macon,  Ga.,  which 
had  reference  to  payment  due  "on  a  piano 
account."  The  objection  was  that  the  letter 
was  Irrelevant  and  hearsay.  In  connection 
with  the  document  a  postman  testified  that 
on  the  morning  of  the  homicide  he  delivered 
a  similar  letter  to  that  at  the  house  where 
the  deceased  was  killed.  The  child  of  the 
deceased  Identified  the  letter  as  one  which  he 
had  found  on  the  bed  in  his  room,  in  the 
house  of  the  deceased,  on  the  same  night  and 
shortly  after  the  homicide.  The  evidence 
showed  that  the  letter  was  addressed  to  the 
accused  and  bad  reference  to  a  payment  on 
the  piano.  In  his  statement  before  the  jury 
the  accused  gave  as  one  of  his  reasons  for 
going  to  the  house  that  night  that  he  had  re- 
ceived a  letter  from  the  company  from  which 
he  had  purchased  the  piano,  demanding  pay- 
ment thereon,  and  that  be  was  carrying  It 
with  him  to  give  to  his  wife,  with  money  to 
meet  the  payment.  He  made  a  similar  state- 
ment to  the  arresting  ofElcer.  It  Is  to  be  in- 
ferred from  his  statement  before  the  jury  that 
the  accused  did  not  go  into  the  house  on  the 
night  of  the  homicide  after  reaching  there. 
The  fact  that  the  letter,  delivered  In  the 
morning  by  the  postman  at  the  house  of  the 
deceased  and  found  that  night  after  the  hom- 
icide by  the  child  of  the  deceased  in  one  of 
the  back  rooms  of  the  house,  was  of  similar 
Import  to  the  letter  which  the  accused  stated, 
he  had  received  at  another  address,  tended 
to  contradict  the  statements  of  the  accused 
and  was  admissible  for  that  purpose. 

[7]  7.  Another  ground  of  the  motion  for 
new  trial  complains  of  the  refusal  to  grant 
a  mistrial  on  the  ground  that  the  solicitor 
general,  during  the  progress  of  his  argument, 
before  the  jury,  stated  to  them: 

"Give  him  a  life  sentence  and  take  your 
chances  of  his  being  pardoned  by  the  Governor." 

It  was  alleged  that  this  remark  was  un- 
authorized and  prejudicial  to  the  accused, 
and  that  the  court  failed  to  rebuke  the  solic- 
itor general  or  to  Instruct  the  jury  with  ref- 
erence thereto.  The  ground  of  the  motion 
contains  a  statement  from  the  solicitor  gen- 
eral, denying  the  use  of  the  words  excepted 
to  and  stating  his  yerslcxiL^of  ,^]i^(  ,l}f„Baid, 
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which,  tbon^  In  dUferent  language,  embrac- 
ed the  substance  of  that  to  which  the  de- 
fease excepted.  There  was  no  merit  In  this 
ground  of  the  motion  for  new  trial.  In  this 
state — 

"the  punishment  for  persons  convicted  of  mur- 
der shall  be  death,  but  may  be  confinement  in 
the  penitentiary  for  life  in  the  following  cases: 
If  the  jury  trying  the  case  shall  so  recommend, 
or  if  the  conviction  is  founded  solely  on  circum- 
stantial testimony,  the  presiding  judge  may  sen- 
tence to  confinement  in  the  penitentiary  for  life. 
In  the  former  case  it  is  not  discretionary  with 
the  judge ;  in  the  latter  it  is."  Fenal  Code,  i 
63. 

In  Ck>hen  v.  State,  116  Qa.  573,  42  S.  E. 
T81,  it  was  said  : 

"The  jury  in  the  trial  of  one  who  is  charged 
with  mnrder,  if  they  find  the  accused  guilty, 
are  invested  by  law  with  the  power  of  fixing 
the  punishment,  by  recommendation  to  life  im- 
prisonment. Whether  they  will  so  recommend 
or  not  is  a  matter  solely  in  their  discretion, 
which  is  not  limited  or  confined  in  any  case. 
Accordingly,  where  the  jliry  were  instructed 
that  they  had  such  right,  full  and  nntrammeled, 
but  in  the  same  connection  they  were  also  in- 
structed that  the  law  allows  such  recommenda- 
tion in  cases  where  they  think_  there  arc  cir- 
cumstances of  mitigation,  and  in  cases  where 
the  drcumstances  soften  the  crime,  and  where 
in  their  judgment  they  do  not  think  the  death 
penalty  ought  to  be  inflicted,  a  verdict  of  guilty 
without  recommendation  must  be  set  aside,  be- 
cause it  is  possible  that  the  jury  may  not  have 
fully  understood  the  extent  of  their  power  as 
defined  by  the  law." 

In  HUl  T.  State,  72  Qa.  131,  it  was  held: 

"Tbe  Code  leaves  it  in  the  discretion  of  the 
jury  as  to  whether  they  will  recommend  im- 
prisonment for  life  in  the  penitentiary  of  a  per- 
son convicted  of  murder;  they  are  not  limited 
or  circumscribed  in  any  respect  whatever;  nor 
does  the  law  prescribe  any  rule  by  which  the 
jury  may  or  ought  to  exercise  this  discretion. 
Therefore,  a  charge  that  the  jury,  in  consider- 
ing the  qnestion  of  recommending  to  mercy, 
should  not  be  governed  by  their  sympathies,  but 
by  their  judgments,  approved  by  the  evidence  in 
the  case  and  the  law  applicable  to  it,  was  error." 

In  Taylor  v.  State,  106  Ga.  781,  31  S.  E. 
778,  it  was  said: 

"It  is  further  complained  that  the  court  charg- 
ed the  jury  as  follows ;  'If  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  of  th^  guilt  of 
the  defendant  of  the  olTense  of  murder,  and  do 
not  desire  that  he  should  suffer  the  death  pen- 
ally, the  form  <rf  your  verdict  would  be.  "We, 
the  jury,  find  the  defendant  guilty,  and  recom- 
mend that  he  be  imprisoned  in  the  penitentiary 
for  life." '  'If  the  jury  find  that  the  evidence 
establishes  beyond  a  reasonable  doubt  that  the 
defendant  is  guilty  of  the  offense  of  murder, 
and  do  not  desire  to  reduce  his  punishment  to 
imprisonment  in  the  penitentiary  for  life,  but 
do  desire  that  he  should  suffer  the  death  pen- 
alty, the  form  of  your  verdict  would  be,  "We, 
the  jury,  find  die  defendant  guilty." '  And  in 
charging  further,  in  reference  to  a  recommenda- 
tion to  life  imprisonment,  that  'It  is  not  con- 
trolled by  any  rule  of  law  or  evidence;  it  is 
not  controlled  by  anything  except  the  wishes  of 
tile  jury  trying  the  case.'  It  was  contended  by 
the  able  connsel  for  the  plaintiff  in  error  that 
these  clauses  of  the  charge  make  the  recom- 
mendation to  imprisonment  for  life,  or  the  re- 
fosal  to  so  recommend,  depend  on  the  wishes 
of  the  jury,  whereas  such  recommendation  might 
be  ezerdsed  by  the  jury  in  quality  of  mercy, 
or  be  controlled  in  deference  to  some  line  of 
public  policy.  It  is  undeniably  true  that  if,  in 
returning  a  verdict  of  guilty  where  the  facts 
■nthorise  a  conviction  for  murder,  the  jury,  be- 


ing actuated  by  a  wish  or  desire  to  show  mercy 
to  the  accused,  incorporate  in  their  verdict  a 
recommendation  to  Ute  imprisoument,  or  do  so 
or  fail  to  do  so  from  mouves  of  public  policy, 
this  is  but  an  exercise  of  the  right  with  which 
they  are  invested.  But  this  power  to  recom- 
mend, and  thus  fix  the  punishment,  does  not 
necessarily  arise  from  regard  to  public  policy 
or  a  wish  to  exercise  mercy.  These  reasons  may 
influence  the  jury,  or  other  reasons  may.  The 
jury  is  not  limited  or  circumscribed  in  any  way. 
It  is  in  their  discretion  whether  they  will  or 
will  not  recommend,  and  the  law  prescribes  no 
rule  for  the  exercise  of  that  discretion.  Penal 
Code,  §  03;  HiU  v.  State,  72  Ga.  131;  Thomas 
V.  State,  SO  Ga.  480  [15  S.  B.  53T].  It  is  pos- 
sible that  there  may  be  better  words  to  use  in 
this  connection  than  to  say  that  the  reduction 
of  the  punishment  is  to  be  governed  by  the 
wishes  of  the  jury  in  that  regard.  For  our- 
selves, we  think  little,  if  anythmg,  can  be  add- 
ed to  the  words  of  the  statute  without  qualify- 
ing it.  Yet,  after  all,  as  the  whole  matter — 
the  recommendation  as  well  as  the  refusal  to 
recommend — is  in  the  power  and  discretion  of 
the  jury,  and,  when  exercised,  no  tribunal  can 
review  or  call  in  question  the  exercise  of  that 
discretion,  it  is  a  matter  which  the  wishes  of 
the  jury  must  determine ;  and  we  cannot  hold  it 
error  to  so  charge." 

It  thus  appears  from  the  statute,  and  the 
decisions  of  this  court  applying  it,  that  In 
all  cases  of  conviction  for  murder,  whether 
or  not  the  Jury  would  recommend  a  life  im- 
prisonment la  within  the  discretion  of  the 
jtiry.  They  may  do  so  with  or  without  a 
reason,  and  they  may  decline  to  do  so  with 
or  without  a  reason.  They  may  do  so  as 
a  matter  of  public  policy,  or  out  of  mere 
sympathy  for  the  prisoner,  or  they  may  de- 
cline to  do  so  for  reasons  of  public  x>o]lcy, 
or  on  account  of  absence  of  sympathy  for  the 
accused.  The  question  of  recommendation 
has  nothing  to  do  with  the  issue  as  to  the 
guilt  or  innocence  of  the  accused.  The  grant- 
ing of  it  in  cases  of  conviction  is  mere  matter 
of  grace  that  comes  after  guilt  is  established. 
Ip  view  of  the  broad  discretion  of  the  Jury, 
it  Is  not  Improper  to  allow  counsel  to  refer 
to  the  possibility  of  the  accused,  at  some  fu- 
ture Umc,  being  pardoned  by  the  Governor 
if  he  should  be  recommepded  to  mercy^  by  the 
Jury.  In  Ozbnrn  v.  State,  87  Ga.  174,  182,  13 
S.  E.  249,  It  was  said: 

"Under  our  law,  juries  trying  murder  cases 
have  the  right  to  avert  the  death  penalty  by 
recommending  life  imprisonment,  and  it  ia  tnere- 
fore  not  improper  for  counsel  to  argue  before 
them  the  question  whether  or  not  they  should 
so  recommend.  It  may  not  be  proper  for  counsel 
to  state  that  they  should  not  recommoid  life 
imprisonment  because  the  Governor  of  the  state 
might  pardon  the  defendant,  and  he  would  there- 
fore be  set  free ;  but  if  such  a  statement  is 
made,  and  the  attention  of  the  court  is  not 
called  to  it,  and  he  is  not  asked  to  make  any 
ruling  thereon,  it  wiU  afford  no  ground  for  a 
new  trial." 

But  this  was  not  a  ruling  that  it  would  be 
cause  for  a  new  trial  for  the  solicitor  gen- 
eral to  make  such  an  argument  before  the 
Jury.  The  actual  ruling  made  in  the  case 
was: 

"On  the  trial  of  a  mnrder  case,  counsel  for 
the  state  may  comment  before  the  jury  upon 
the  propriety  or  impropriety  of  their  recom- 
mending imprisonment  for  life  as  a  punish 
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In  McNeill  t.  State,  102  Ala.  121, 16  Soatb. 
352,  48  Am.  St  Rep.  17,  It  was  held: 

"The  prosecuting  attorney  may,  on  a  trial  for 
murder,  argue  to  the  Jury  that  they  ought  not 
to  sentence  the  accused  to  imprisonment,  be- 
cause if  they  do  so  be  may  obtain  a  pardon  aft- 
erward through  the  solicitation  of  his  friends." 

In  the  course  of  the  opinion  it  was  said: 
"No  fact  was  stated  by  him,  but,  to  the  con- 
trary, all  he  said  was  but  the  expression  of  his 
opinion  or  anticipation  as  to.  what  would  be 
the  result  of  committing  the  defendant  to  the 
penitentiary  for  life  instead  of  inflicting  the 
death  penalty — an  argument  for  the  death  pen- 
alty proceeding  on  considerations  the  reasonable- 
ness of  which  was  as  much  open  to  the  jury  as 
to  counsel,  and  nothing  said  was  beyond  the 
limitations  put  upon  the  remarks  of  counsel  to 
the  jury  by  repeated  decisions  of  this  court." 

[S]  8.  The  ruling  announced  In  the  eighth 
headnote  requires  no  elaboration. 

[9]  9.  In  the  nlnteenth  ground  of  the  mo- 
tion for  new  trial  complaint  is  made  of  the 
following  charge: 

"Some  evidence  is  offered  here  as  to  a  con- 
fession claimed  by  the  state  to  have  been  made 
by  the  defendant.  These  confessions  have  been 
admitted  to  be  considered  by  you.  I  charge  you, 
however,  with  reference  to  these  alleged  confes- 
sions, that,  before  yon  will  consider  them  in  the 
case,  you  must  believe  that  they  were  made 
voluntarily  without  being  induced  by  another 
by  the  slightest  hope  of  benefit  or  thb  remotest 
fear  of  injury.  If  you  do  not  believe  that  they 
were  freely  and  voluntarily  made  as  the  law  re- 

fuires,  you  will  not  consider  them  in  the  case. 
f  you  thinic  that  they  were  freely  and  volunta- 
rily made,  and  no  compulsion  was  used,  no  in- 
ducement held  out,  or  reward,  no  threats  of  pun- 
ishment, or  injury,  that  they  were  made  without 
reference  to  anything  of  that  sort,  then  you 
would  be  authorized  to  accept  them  and  con- 
sider them  in  the  case.  The  rule  is  that  they 
must  be  received  with  great  caution,  and  scan- 
ned with  care.  See  if  they  were  made,  and  see 
if  they  were  freely  and  voluntarily  made.  The 
confession  alone,  uncorroborated  by  other  evi- 
dence, will  not  justify  a  conviction. 

The  exceptions  to  the  charge  were:  (a)  The 
court  assumed  that  confessions  had  been 
made  by  the  accused,  and  the  charge  amount- 
ed to  an  expression  of  opinion  to  that  effect 

(b)  No  evidence  of  confession  was  introduced. 

(c)  If  the  evidence  showed  a  confession,  the 
same  evidence  showed  that  it  was  not  freely 
and  voluntarily  made.  The  objection  last 
stated  is  disposed  of,  contrary  to  the  conten- 
tion of  the  plaintiff  in  error,  by  the  ruling 
announced  in  the  third  division  of  this  opin- 
ion, because  the  incriminatory  statements 
there  r^erred  to  were  the  same  to  which 
allusion  is  made  in  the  above  excerpt  from 
the  charge  of  the  court  as  to  confessions. 
The  majority  of  the  court  are  not  in  accord 
with  the  writer  as  to  whether  or  not  the 
statement  made  by  the  accused  to  the  arrest- 
ing officer  amounted  to  a  confession  of  guilt 
so  as  to  authorize  a  charge  on  the  law  of 
confessions.  The  view  of  the  majority  on  the 
subject  follows:  The  evidence  that  on  the 
night  subsequent  to  the  homicide  the  accused 
said  to  the  arresting  officer  that  be  had  been 
separated  from  his  wife  and  went  to  the 
house  where  his  wife  lived,  to  tal:e  a  letter 
from  a  piano  house  about  a  piano,  and  that 


when  bis  wife  turned  to  go  into  the  house 
he  shot  her,  and  that  after  the  shot  was 
fired  he  left  the  house,  is  sufficient  to  estab- 
lish a  confession  of  guilt  by  the  accused  of 
the  murder  of  his  wife  by  shooting  her  as 
charged  in  the  indictment.  Inasmuch  as  the 
law,  in  the  absence  of  mitigating  circum- 
stances, declares  a  homicide  to  be  felonious 
and  done  with  malice,  the  confession  by  the 
accused  that  he  did  the  act  which  produced 
the  death  of  his  wife  is  a  confession  that  he 
killed  her ;  and  this  proposition  Is  established 
by  the  case  of  Webb  v.  State,  140  Ga.  779,  79 
S.  E.  1126.  The  majority  of  the  court  do  not 
think  there  is  any  merit  in  this  ground  of 
the  motion.  The  writer  dissents  from  this 
view  for  the  following  reasons:  The  charge 
stated  broadly  that  confessions  were  Involv- 
ed in  the  case.  There  Is  a  distinction  be- 
tween confessions  and  incriminatory  state- 
ments, which  cannot  be  made  plainer  than  to 
state  that  the  former  is  a  voluntary  state- 
ment by  a  person  charged  with  the  commis- 
sion of  a  crime,  wherein  he  acknowledges 
himself  to  be  guilty  of  the  offense  charged ; 
whereas  in  the  latter,  only  one  or  more  facts 
entering  Into  the  criminal  act  is  admitted. 
Owens  V.  State,  120  Ga.  296,  48  S.  B.  21.  In 
the  case  cited,  after  giving  certain  definitions 
which  the  court  adopted,  it  was  said  by  Ev- 
ans, J.: 

"These  definitions  of  a  confession  imply  an 
admission  of  everjr  essential  element  necessary 
to  establish  the  crime  wherewith  the  defendant 
is  charged.  Unless  the  statement  of  the  defend- 
ant is  broad  enough  to  comprehend  every  essen- 
tial element  necessary  to  make  out  the  case 
against  him,  it  cannot  be  said  to  be  an  admission 
of  guilt." 

In  the  same  case  it  was  also  said  that  it 
was  error  to  charge  upon  the  subject  of  con- 
fessions where  there  is  no  evidence  upon 
which  to  support  the  charge.  See  other  cas- 
es to  the  same  effect  cited  in  Weaver  v.  State. 
136  Ga.  317,  321,  69  S.  E.  488.  In  the  case 
of  Jones  V.  State,  130  Ga.  274,  60  S.  E.  840, 
a  statement  of  the  defendant  charged  with 
murder  was  held  to  be  a  confession — It  ap- 
pearing that  in  the  statement  there  was  an 
admission  of  an  intentional  killing  by  the  de- 
ceased, accompanied  with  a  statement  of  the 
reasons  moving  the  accused  to  commit  the 
homicide,  and  that  the  reasons  given  were 
not  sufficient  to  furnish  any  legal  excuse  or 
mitigation.  This  latter  ruling  did  not  quali- 
fy or  extend  what  has  Just  been  quoted  fronj 
the  opinion  in  Owens  v.  State,  120  Ga.  296, 
48  S.  E.  21.  It  was  merely  restating  what 
was  there  said  in  other  language,  because, 
where  the  statement  by  the  accused  showed 
affirmatively  all  that  it  did  in  Jones  v.  State, 
supra.  It  stated  every  material  fact  which 
the  law  denounces  as  murder,  with  which  the 
accused  was  charged.  It  was  immaterial 
whether  the  accused  made  his  confession  in 
that  form,  or  in  some  other  form  which 
amounted  to  complete  acknowledgment  of  his 
guilt  of  the  offense  with  which  he  was  charg- 
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ed.    In  the  case  of  Webb  v.  State,  140  Ga. 
779,  79  S.  E.  1126,  It  was  held: 

"Where,  on  the  trial  of  one  indicted  for  mur- 
der, the  evidence  on  behalf  of  the  state  showed 
that  the  decedent  was  shot  by  the  accused  just 
outside  of  a  house,  and  a  witness  testified  that 
just  after  the  shooting  the  accused  had  a  pistol 
in  his  hand,  that  his  wife  and  the  witness,  near- 
ins  shooting,  were  going  out  of  the  door  of  the 
house,  and  that  the  accused  told  them  to  get 
back  out  of  the  door,  as  the;  were  liable  to  get 
shot,  and  that  he  bad  got  one  man  [applying  a 
Tile  epithet  to  him]  'falling  on  his  knees  now,' 
and  did  not  know  who  it  was,  such  evidence  au- 
thorized a  charge  to  the  effect  that  all  confes- 
sions of  guilt  diould  be  received  with  great  cau- 
tion, and  that  a  confession  uncorroborated  would 
Dot  be  sufficient  to  warrant  a  conviction" — citing 
Jones  V.  State,  130  Ga.  274,  60  S.  £3.  840. 

Ttie  note  does  not  fnlly  state  the  case  as  ap- 
pears from  the  original  record  in  this  court. 
AU  the  evidence  showed  that  deceased  was 
shot  In  the  neck  as  he  was  walking  up  the 
steps,  and  he  sank  to  the  grotmd,  expiring 
immediately.  The  house  was  crowded  and 
ezcitenient  prevailed,  and  some  minutes  after- 
wards the  statements  referred  to  as  confes- 
sions were  made  by  the  accused  while  stand- 
ing at  the  door  at  whldi  the  body  of  the  de- 
ceased was  jlying.  Under  these  circum- 
stances it  Is  possible  that  the  language  of  the 
accused  might  be  construed  by  the  jury  as 
meaning  that  he  had  Intentionally  killed  the 
deceased  without  mitigating  circumstances. 
If  the  ruling  in  this  case  Is  in  conflict  with 
Owens  T.  State,  supra,  which  has  been  fol- 
lowed in  other  cases  where  all  the  justices 
concurred  (Graham  v.  State,  126  Oa.  48,  53 
S.  B.  816;  Smith  v.  State,  125  Ga.  296,  298, 
64  S.  E.  127),  it  must  yield  to  the  rulings  in 
the  older  cases.  There  could  be  no  murder 
without  the  victim  of  the  shooting  being 
kUIed ;  and  to  make  a  complete  confession  of 
murder,  the  statement  of  the  accused  should 
extend  to  that  element  of  the  offense  as 
well  as  to  any  other  element  If  one  material 
element  might  be  omitted,  another  and  an- 
other could  be  omitted,  until  the  distinction 
between  confessions  and  incriminatory  state- 
ments would  be  extinguished.  In  the  case 
now  unuer  consIderatiOQ,  It  does  not  appear 
that  at  the  time  the  accused  made  the  In- 
criminatory statements  to  the  arresting  of- 
ficers be  knew  that  the  woman  was  dead. 
It  appeared  that  Immediately  upon  the  shoot- 
ing he  fled,  and  it  was  about  two  days  before 
the  statements  were  made,  several  miles  away 
from  the  place  of  the  shooting.  In  propound- 
ing questions  to  him,  the  arresting  officers 
did  not  state  that  she  was  dead,  and  In  his 
answers  which  were  relied  upon  as  confes- 
sions he  did  not  state  that  she  was  dead.  The 
case  differs  In  Its  facts  from  the  case  of  Webb 
T.  State,  supra,  and,  nnder  the  circumstances, 
the  statements  attributed  to  the  accused  did 
not  amount  to  confessions,  and  It  was  erro- 
neous for  the  Judge  to  charge  the  jury  on  the 
law  of  confessions. 

[II]  10.  The  judge  diarged: 

"The  theory  of  the  state  is  that  the  two,  the 
defendant  and  Ida  Lucas,  were  together,  with 


no  one  else  In  the  house  with  them,  and  that  h« 
shot  and  killed  her  then  and  there.  If  that  is 
the  truth  of  the  case,  then  the  law  presumes  him 
to  be  guilty  of  murder  until  the  contrary  ap- 
pears, or  circumstances  of  alleviation,  or  excuse 
or  justification.  If  that  is  the  true  theory  of 
the  way  the  killing  occurred,  and  if  no  explana- 
tion appears  showing  any  provocation  given  by 
her  to  him,  and  you  so  believe  beyond  a  reason- 
able doubt,  then  you  would  be  authorized  and 
it  would  be  your  duty  to  find  the  defendant 
guilty.  I  charge  you,  in  this  connection,  tnat 
to  support  the  theory  of  the  state  as  I  have  just 
outlined  to  yon,  that  the  evidence  is  circumstan- 
tial." 

Error  was  assigned  upon  this  charge,  on 
the  ground,  among  others,  that  It  amounted 
to  an  expression  of  opinion  by  the  judge  , 
that  the  theory  of  the  state  as  to  the  circum- 
stances connected  with  the  homicide  was  sup- 
ported by  circumstantial  evidence,  thereby 
invading  the  province  of  the  Jury.  Taking 
the  charge  In  its  entirety,  the  excerpt  Is  not 
subject  to  the  criticism  made  against  It  The 
jury  could  not  have  otherwise  understood  the 
Judge  than  that  the  state  was  relying  upolol 
circumstantial  evidence  to  support  its  theory, 
and  not  that  the  state's  theory  of  the  circum- 
stances under  which  the  decedent  lost  her  life 
was  established  by  the  circumstantial  evi- 
dence ottered  by  the  state. 

[11]  11.  Several  grounds  of  fbe  motion  for 
new  trial  complain  of  excerpts  from  the 
charge  where  the  judge  was  Instructing  the 
Jury  on  the  subject  of  reasonable  doubt.  Inf 
so  much  of  the  charge  as  was  set  out  In  the 
excerpts  the  judge  made  no  reference  to  the 
prisoner's  statement,  but  In  each  instance  re- 
ferred to  the  "evidence,"  or  the  want  of 
"evidence,"  as  a  basis  for  reasonable  doubt 
The  exceptions  to  the  charge  were  on  the 
ground  that  it  excluded  consideration  of  the 
prisoner's  statement  by  Lue  jury  In  imssing  on 
the  question  of  reasonable  doubt  In  other 
portions  of  the  charge  the  judge  properly  in- 
structed the  jury  in  regard  to  the  prisoner's 
statement ;  and  when  the  charge  Is  consider- 
ed In  Its  entirety,  the  excerpts  upon  which 
error  was  assigned  were  not  of  such  character 
as  would  tend  to  exclude  consideration  of! 
the  prisoner's  statement  by  the  Jury  in  pass- 
ing upon  the  question.  Vaughn  v.  State,  88 
Ga.  731,  16  S.  B.  64(4);  Frye  ▼.  State,  141 
Ga.  789,  S2  S.  E.  136(3). 

[12]  12.  Error  was  assigned  upon  the 
charge: 

"Wherever  it  is  shown  one  person  kills  an- 
other intentionally,  whenever  that  appears  and 
no  considerable  provocation  appears  in  the  case, 
then  that  case  would  be  a  case  of  murder  and 
the  law  would  imply  malice." 

The  criticism  upon  this  excerpt  from  the 
charge  was  that  It  did  not  correctly  state 
the  law,  and  that  the  court  should  have  added 
"that  all  the  circumstances  of  the  killing 
show  a  malignant  and  abandoned  heart.'' 
It  was  alleged  that  the  effect  of  the  charge 
was  to  tell  the  Jury  that  If  the  accused  bad 
killed  the  deceased,  baring  no  considerable 
provocation  for  the  killing,  but  having  some 
provocation,  then  he  would  be  guilty  pf  ,muH 
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der.  The  defendant  ooold  Aave  killed  the 
deceased  with  no  considerable  provocation, 
bnt  having  some  provocation,  would  have 
been  guilty  oi  manslaughter,  provided  the 
provocation  was  such  as  to  produce  violent 
and  sudden  heat  of  passion,  supposed  to 
be  irresistible.  The  excerpt  from  the  charge 
upon  which  error  was  assigned  is  a  part  of 
a  paragraph,  the  whole  of  which  Is  as  fol- 
lows: 

"The  charge  in  this  case  ia  murder.  Murder 
is  the  unlawful  killing  of  a  human  being  in  the 
•  peace  of  tlie  state,  by  a  person  of  sound  memory 
and  discretion,  with  malice  aforethought,  either 
express  or  implied.  Express  malice  is  the  de- 
liberate intention  unlawfully  to  take  away  the 
life  of  a  fellow  creature,  manifested  by  circum- 
stances capable  of  proof.  Wherever  one  person 
makes  up  his  mind  unlawfully  to  kill  another 
with  any  d^ree  of  deliberation,  and  executes 
that  intention,  why  then  that  is  a  case  of  mur- 
der with  express  malice.  But  the  law  implies 
malice  in  every  case  of  an  unlawful  killing 
where  no  considerable  provocation  occurs,  and 
all  the  circumstance  of  the  killiuK  show  a  ma- 
lignant and  abandoned  heart.  Wherever  it  is 
shown  one  person  kills  another  intentionally, 
wherever  that  appears,  and  no  considerable 
provocation  appears  in  the  case,  why  then  that 
case  would  be  a  case  of  murder  and  the  law 
[would!  imply  malice." 

Penal  C!ode,  i  62,  provides: 

"Malice  shall  be  implied  where  no  considera- 
ble provocation  appears,  and  where  all  the  cir- 
cumstances of  the  killing  show  an  abandoned 
and  malignant  heart." 

It  thus  appears  that  the  excerpt  from  the 
charge  upon  which  error  was  assigned  was 
given  In  connection  with  a  statement  of  this 
provision  of  the  Penal  Code  defining  Implied 
malice.  When  considered  In  connection  with 
the  other  portions  of  the  charge,  the  portion 
excepted  to  was  not  erroneous. 

[13]  13.  Urror  was  assigned  upon  the 
charge: 

"If,  after  persuasion,  remonstrance,  or  other 
gentle  measures  used,  a  forcible  attack  and  in- 
vasion on  the  property  or  habitation  of  another 
cannot  be  prevented,  it  shall  be  justifiable  homi- 
cide to  kill  the  person  so  forcibly  attacking  and 
invading  the  property  or  habitation  of  another." 

It  is  argued  that  this  charge  was  Inappli- 
cable to  the  facts  proved  In  the  case,  and  was 
confusing  to  the  Jury,  that  there  was  no  con- 
tention by  the  accused  that  any  attack  and 
invasion  had  been  made  upon  his  property 
or  habitation,  but  that  he  contended  that  he 
shot  at  the  man  who  had  debauched,  or  was 
about  to  debauch,  his  wife,  and  inadvertently 
shot  his  wife,  and  that  the  shooting  was  for 
the  purpose  of  preventing  the  debauching. 
The  charge  complained  of  was  a  state- 
ment of  a  principle  expressed  in  the  language 
of  Pen.  Code,  {  72.  In  former  divisions  of 
this  opinion  the  facts  of  the  case  have  been 
sufficiently  stated  to  illustrate  that  the  prin- 
ciple charged  by  the  court  was  Inapplicable 
to  the  case,  but  the  error  under  the  facts 
of  the  case  is  not  such  as  to  require  the 
grant  of  a  new  trial. 

[14]  14.  The  ruling  announced  in  the  four- 
teenth headnote  does  not  require  elaboration. 


Jndgment  affirmed.  All  the  Juatlces  con- 
cur, exoei)t 

ATKINSON,  J,  (dlBaenttog).  The  rnUngi 
announced  in  headnotes  numbered  9  and  10 
do  not  have  the  concurrence  of  the  writer  of 
the  opinion.  Under  his  view  there  should 
be  a  reversal  of  the  Judgment,  based  on  the 
assignments  of  error  dealt  with  in  the  cor- 
responding divisions  of  the  oplnl(»k 

On  Rehearing. 

ATKINSON,  J.  The  grounds  of  the  motion 
for  rehearing  are  without  merit  With  ref- 
erence to  the  ground  that  the  case  had  been! 
orally  argued  in  the  Supreme  Court  befora 
Mr.  Justice  Gilbert  had  quallfled  as  a  Justice 
of  this  court,  this  statement  is  made:  The 
case  was  orally  argued  during  the  incumbency 
of  Mr.  Justice  I>umpkin,  and  he  having  died> 
subsequently  to  the  argument,  Mr.  Justice 
uilbeit  was  appointed  as  his  successor.  After 
qualification  of  the  appointee,  the  court  pro- 
mulgated an  order  directing  this  case  and 
others  to  be  reargued  on  briefs  to  be  filed 
by  counsel;  it  being  stipulated  in  the  order 
that  upon  failure  of  counsel  to  file  additional 
briefs,  cases  covered  by  the  order  would  be 
considered  as  submitted  on  briefs  already 
filed.  After  the  date  upon  which  cases  were 
to  be  reargued  this  case  was  considered  and 
Redded. 


a«  Oa.  277) 
FLTNT  V.  TRIBBIiB  et  aL    (No.  174.) 

(Supreme  Court  of  Georgia.     Dec   14,  1&10.> 

(EyUahut  hv  the  Court.) 

1.  Appeai.    and    Erbob    €=>302(3)— Assign- 
ments  OF   EbBOB— S0PFICIBNCT.'  ' 

An  assignment  of  error  in  a  motion  for  new 
trial  that  the  court  failed  and  refused  to  rule 
out  all  of  the  documentary  evidence  offered  by 
the  plaintiff  in  fi.  fa.,  relating  to  bills  of  sale 
and  mortgage,  as  being  immaterial  and  irrele- 
vant, is  not  complete,  in  that  a  reference  to 
the  brief  of  evidence  is  necessary;  and  is  also 
too  indefinite  to  present  any  question  for  ad- 
judication. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  1747;  Dec.  Dig.  <S=»302(3).l 

2.  Vekdict— Evidence— StrryicntwoT. 

The  evidence  was  sufficient  to  uphold  the 
verdict. 

Error  from  Superior  Court  Monroe  Coun- 
ty;  W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  J.  C.  Flynt  and  O.  B.  and 
G.  W.  Tribble.  There  was  a  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

A.  M.  Zellner,  of  Forsyth,  for  plaintiff  In 
error.  J.  M.  Fletcher,  of  Forsyth,  for  defend- 
ants in  error. 

BVANS,   P.  J.     Judgment  affirmed.     All 

the  Justices  concur. 
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KITCHKNS  T.  POOL.     (No.  143.) 
(Supreme  Court  of  Georgia.     Dec  12,   1916.) 

(SyUabua  by  the  Court.) 
t  ExKcnrroBS  and  Administratobs  9=9221(3) 

— AcnoNB  AGAINST— Evidence. 
Where  a  sait  was  upon  a  quantum  meruit 
tor  board,  and  for  care  and  attention.  It  was 
erroneona  to  permit  a  witness,  over  objection, 
to  testify  tiiat  be,  aa  ordinary,  would  not  have 
approved  a  bill  La  a  named  amount  for  sudb 
board  and  services. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  CJent.  Die.  J8  902,  1865,  1866, 
1871;  Dec  Dig.  «=»221(3).I 
2.  ezeoutdbs  and  admini8trat0b8  ®=>221(s) 

—Action  fob  Skbvices— Evidkhox. 
It  was  also  erroneous  in  such  a  case  to  per- 
mit a  witness,  over  objection,  to  testify  tuat, 
as  executrix,  she  had  paid  to  the  wife  of  the 
plaintiff  a  legacy  In  a  named  amount. 

[Ed.  Note.— For  other  cases,  see  Execntoia 
and  Administratora,  Cent  Dig.  §§  902,  1866, 
1866,  1871;  Dec  Dig.  <S=>221(3).] 

i.  ESECUTOBS  AND  AdminibtbAtobs  $=s»461(3) 
—Implied  Contbact— Instbuotionb. 
It  was  error  for  the  trial  court  in  this  case 
to  charge  the  jury,  in  substance,  that  before  the 
phintiff  could  recover  it  must  be  shown,  not 
only  that  the  services  were  rendered  with  an 
expectation  that  the  same  were  to  be  paid  for 
by  the  deceased,  but  that  such  expectation  was 
made  known  to  her. 

[Ed.  Note. — For   other   cases,   see   Execntmn 
and  Administrators,  Cent.  Dig.  {   1880;   Dec 
Dig.  <S=»451(3).1 
1  Appeal  and  Bbbob  «=3l033(5)— Inbtbuc- 

nONS— IKPUXD  CONTBAOTS. 

It  was  not  error  for  the  trial  court  to  charge 
that  if  "in  tliis  case  Mr.  Kitchens  rendered  to 
lbs.  Pate  in  her  lifetime  the  services  that  he 
now  sues  for,"  etc.,  be  would  be  entitled  to 
recover.  This  was  not  a  charge  of  which  the 
plaintiff  could  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4056;  Dee.  Dig.  <3=>1033 
(3).] 

5.  Witnesses   «=»14fl(9)— Deceased  Pebsons 

—Ikcokpbtenct— "Interest." 
Ordinarily,  in  a  suit  instituted  or  defended 
by  a  husband  for  or  against  a  deceased  person, 
it  is  competent  tor  the  wife  to  testify  in  regard 
to  transactions  between  the  husband  and  the 
deceased.  Mere  personal  interest,  such  aa  that 
entertained  by  a  near  relative,  does  not  dis- 
qualify a  witness.  But,  if  it  should  appear 
from  the  evidence  that  the  wife  has  a  legal  or 
pecnniary  "iateirest"  in  the  result  of  the  suit, 
or  tliat  she  is  acting  as  agent  of  her  husband, 
she  would  be  an  incompetent  witness. 

[Ed  Note. — For  other  cases,  see  Witnesses, 
C!ent  Dig.  {  608;  Dec.  Dig.  <g=>140(9). 

For  other  definitions,  see  Words  and  Phrases, 
I^rst  and  Second  Series,  Interest.] 

Error  from  Superior  Court,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

W.  F.  Kitchens  brought  suit  against  Mrs. 
Fannie  Pool,  executrix  of  the  estate  of  Mrs. 
M.  C.  Pate,  apon  a  quantum  meruit  for 
board,  and  for  care  and  attention  rendered  to 
the  deceased.  The  defendant  admitted  that 
Urg.  Pate,  the  deceased,  lived  at  the  home  of 
the  plaintiff,  but  denied  that  she  boarded 
with  him,  or  that  she  was  Indebted  to  him 
In  any  amount  whatever.  The  evidence 
showed  that  the  deceased  was  an  aunt  by 


marriage  of  the  wife  of  the  plaintiff.  There 
was  also  evidence  that  the  deceased  had 
rented  a  room  at  the  home  of  the  plaintiff, 
and  had  paid  therefor.  The  jury  found  for 
the  defendant  The  plaintiff  moved  for  a 
new  trial,  which  was  refused,  and  he  ex- 
cepted.   Reversed. 

B.  T.  Shurley,  of  Warrenton,  for  plaintiff 
in  error.  M.  L.  Felts,  of  Warrenton,  for  de- 
fendant in  error. 

OIIyBERT,  J.  (after  stating  the  facts  as 
above).  The  case,  as  presented  by  the  rec- 
ord, discloses  two  theories  only,  one  present- 
ed by  the  plaintiff,  and  one  by  the  defendant. 
The  theory  of  the  plaintlfTs  case  was  a  suit 
upon  a  quantum  meruit  alone,  in  which  there 
was  no  reference  to  an  express  contract 
The  theory  presented  by  the  defendant  was 
that  there  was  an  express  contract  between 
the  plaintiff  and  the  deceased  for  the  rent 
of  a  Boom,  and  that  It  was  understood  be- 
tween the  parties  that  such  services  and  at- 
tention as  the  deceased  received  from  the 
plaintiff  and  his  family  were  given  upon  the 
distinct  understanding  that  they  were  not 
to  be  paid  for  by  the  deceased.  There  was 
no  middle  ground.  The  jury  necessarily  were 
compelled  to  accept  the  one  or  the  other 
theory.  Inasmuch  as  the  plaintiff  did  not 
undertake  to  recover  anything  on  an  express 
contract  for  rent  of  the  room,  it  also  neces- 
sarily follows  that  If  the  plaintiff  prevailed, 
the  recovery  must  be  based  upon  an  implied 
contract  for  the  value  of  the  services  alleg- 
ed by  the  plaintiff  upon  a  quantum  meruit 

[1,  2]  1,2.  It  Is  complained  that  the  court 
erred  In  allowing  a  witness  for  the  defendant 
to  testify,  over  objection  of  counsel  for  the 
plaintiff,  as  follows: 

"Aa  ordinary  of  Warren  county,  I  would  not 
have  approved  a  bill  of  $300  in  this  case;  nei- 
ther would  I  have  approved  a  bill  of  $100  in 
this  case." 

This  testimony  was  Irrelevant,  and  It  was 
error,  over  objection,  to  admit  it.  It  was 
also  error  for  the  trial  court,  over  timely  ob- 
Jecticm,  to  permit  a  witness  for  the  defend- 
ant to  testify  that: 

"As  executrix  of  this  wOl  I  have  paid  to  Mrs. 
Bernice  Kitchens  [wife  of  the  plaintiff]  one 
hundred  dollars,  which  was  her  legacy  under 
the  will." 

[3]  3.  Generally,  where  one  receives  serv- 
ices from  another,  the  law  Implies  a  promise 
to  pay  therefor.  In  order  to  recover  upon 
such  an  Implied  promise  It  would  only  be 
necessary  to  show  that  the  services  were  ren- 
dered to  the  party  sued,  and  that  the  latter 
accepted  the  same.  Jackson  v.  Bnlce,  132 
Ga.  53,  63  S.  E.  823.  As  stated  in  the  case 
of  Hudson  T.  Hudson,  90  Ga.  581(1),  16  S.  £. 
349: 

"Where,  however,  the  parties  sustain  towards 
each  other  the  relation  of  parent  and  child,  and 
the  services  performed  are  in  the  nature  of  care 
and  attention  bestowed  by  a  son  upon  an  old 
and  infirm  father,  no  such  presumption  arises 
by  operation  of  law." 
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In  order,  therefore,  to  recover  where  a 
near  relationship  exists  between  the  parties, 
It  must  affirmatively  appear,  dther  that  the 
services  were  rendered  under  an  express  con- 
tract that  the  same  were  to  be  paid  for,  or 
that  the  circumstances  were  such  as  to  plain- 
ly indicate  that  it  was  the  intention  of  both 
parties  that  compensation  was  to  be  made, 
and  also  to  negative  the  idea  that  the  serv- 
ices were  performed  merely  because  of  nat- 
ural love  and  afTection  arising  out  of  such  re^ 
latlon.  In  the  Hudson  Case  the  alleged  con- 
tract was  between  father  and  son.  In  the 
present  case,  under  the  tacts  disclosed  in  the 
record,  no  relationship  existed  between  the 
plaintiff  and  the  deceased,  the  wife  of  the 
plaintiff  being  merely  related  by  marriage 
to  Mrs.  Pate,  the  deceased.  Marriage  will 
relate  the  husband  by  affinity  to  the  wife's 
blood  relations,  but  not  to  her  relations  by 
affinity.  The  law  cannot  be  more  expressive- 
ly nor  impressively  stated  than  by  C14.ef  Jus- 
tice Bleckley  in  Central  Railroad  Co.  v.  Ilob- 
erts,  91  6a.  513,  517, 18  S.  E.  315,  which  wiU 
bear  repeating  until  it  obtains  the  familiari- 
ty of  a  nursery  rime: 

"The  poom  and  .bride  each  comes  within 

l^e  circle  of  the  other's  kin; 

°Bat  kin  and  kin  are  still  no  more 

Related  than  they  were  before." 

Accordingly,  it  was  erroneous  to  give  an 
Instruction  to  the  Jury  tliat,  before  the  plain- 
tiff could  recover,  It  must  be  shown  by  a  pre- 
•  ponderance  of  the  evidence,  not  only  that  the 
services  were  rendered  with  an  expectation 
that  the  same  were  to  be  paid  for  by  Mrs. 
Pate,  but  that  such  expectation  was  made 
known  to  her.  This  role  of  law  only  applies 
between  near  relations. 

[4]  4.  The  ruling  stated  in  the  fourth  head- 
note  requires  no  elaboration. 

[t]  5.  Ordinarily  the  wife  is  not  an  incom- 
petent witness  In  a  suit  instituted  or  defend- 
ed by  her  husband  for  or  against  another,  de- 
ceased at  the  time  of  the  trial,  in  regard  to 
transactions  and  statements  l>etween  the  hus- 
band and  the  deceased.  Belcher  v.  Cralne, 
135  Ga.  73,  68  S.  B.  839;  Hail  v.  Hilley,  139 
Ga.  13,  76  S.  B.  666.  The  statute,  Olvil 
Code  1910,  S  5858,  which  provides  that  in 
suits  institnted  or  defended  by'  the  personal 
representative  of  a  deceased  person  the  oppo- 
site party  shall  not  be  admitted  to  testify  in 
his  own  favor  against  the  deceased  person, 
and  which  makes  a  person  interested  In  the 
result  of  a  suit  also  incompetent  to  testify 
in  such  a  case,  is  to  he  strictly  constmed, 
and  by  express  terms  of  the  statute  no  other 
exceptions  are  allowed  than  those  therein 
stated.  Civil  Code,  §  5859.  The  Interest  re- 
ferred to  In  section  5858  is  a  legal  or  pecun- 
iary Interest  in  the  result  of  the  suit  Mere 
personal  interest,  such  as  that  entertained 
by  a  near  relative  of  the  party,  does  not  dis- 
qualify the  witness.  Blount  v.  Beall,  95  Ga. 
182(2),  188,  22  S.  E.  52 ;  Dean  v.  Dean,  13  Ga. 
App.  798,  80  S.  E.  25.    If  It  should  appear. 


however,  from  the  evidence,  that  the  wife  is 
an  interested  parly  otherwise  than  just  stat- 
ed, or  that  she  is  acting  as  agent  of  her  hus- 
band, she  would  be  an  incompetent  witness. 
Whether  evidence  is  admissible  in  cases  like 
this  is  often  attended  with  the  greatest  diffl- 
-culty ;  for  while  the  rule  of  law  in  regard  to 
admissibility  is  precisely  fixed,  its  proper  ap- 
plication is  not  so  simple. 

"No  precise  and  universal  test  of  the  relevancy 
6t  testimony  is  furnished  by  law.  The  question 
must  be  determined  in  each  case  according  to 
the  facta  of  that  particular  case,  and  in  accord- 
ance with  the  teachings  of  reason  and  judicial 
experience."  Alexander  v.  State,  7  Ga.  App.  89, 
66  S.  E.  275;  Lee  v.  State,  8  Ga.  App.  414, 
69  S.  B.  810. 

The  will  of  Mrs.  Pate  contained  a  bequest 
of  $100  to  the  wife  of  the  plaintiff.  But,  In- 
asmuch as  this  tiequest  was  without  condi- 
tion or  qualification,  an  instruction  to  the 
jury,  to  the  effect  that  they  might  consider 
the  will  as  to  the  amount  of  the  estate,  and 
also  as  to  whether  any  indebtedness  to  Mr. 
Kitchens  existed  as  claimed,  and  the  amount 
of  the  indebtedness,  was  inappropriate. 

Judgment  reversed.  All  the  Justices  con- 
car. 

(146  Ga.  235) 
STANDARD  OOOPBRAGB  CO.  ▼.  (yNEJlij. 

(No.  147.) 
(Supreme  Court  of  Georgia.     Dec.  12,  1916.) 

(ByUabut  by  the  Court.) 

1.  Pathent   «=>53— Notb    Given    fob   Ac- 
count. 

Where  a  promissory  note  is  given  in  settle- 
ment of  an  open  account,  without  an  express 
agreement  that  the  note  shall  extinguish  the 
pre-existing  debt,  it  is  a  condition  precedent  to 
a  final  judgment  upon  the  account  that  the  note 
be  surrendered  to  the  maker,  or  accounted  for  by 
showing  that  it  is  not  in  any  event  enforceable 
against  him. 

_[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  §  141 ;    Dec.  Dig.  «=>53.] 

2.  Patvent  ^=976(4)— Scbmibsion  of  Issnxs 
— Settlemknt  by  Note. 

Since  it  was  the  legal  right  of  the  defendant 
to  have  the  condition  precedent  above  stated 
complied  with,  if  the  account  had  been  closed 
by  note,  the  court  committed  error  in  not  submit- 
ting to  the  jury  the  disputed  issue  of  fact  as 
to  whether  or  not  the  account  or  any  portion 
thereof  had  been  closed  by  note. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §  245 ;    Dec.  Dig.  <8=>76(4).] 

Error  from  Superior  Clourt,  Chattooga 
County;  Moses  Wright,  Judge. 

Action  by  J.  H.  O'Neill,  trustee  in  bank- 
ruptcy of  the  Standard  Supply  &  Hardware 
Company,  against  the  Standard  Cooperage 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

J.  H.  O'Neill,  trustee  in  bankruptcy  of  tbe 
Standard  Supply  &  Hardware  (Company, 
brought  suit  on  an  open  account  against  the 
Standard  Cooperage  Company.  A  verdict 
was  directed  for  the  fuU  amount  of  the  ac- 
count in  favor  of  the  plaintiff.  The  defend- 
ant excepted. 
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Flcklen,  tbe  manager  of  the  plalntUI  com- 
jtany,  testified  that  the  account  was  correct, 
and  that  all  proper  credits  had  been  allowed, 
and  that  the  account  sued  for  was  the  bal- 
ance due.  He  swore  that  he  saw  Scoggins 
in  Rome  and  discussed  on  several  occasions 
the  account,  and  that: 

"Scoggins  said  he  knew  he  owed  it,  and, Just 
admitted  the  account  in  that  way.  He  admitted 
this  balance  of  account  sued  on.  *  *  *  He 
did  not  question  the  account.  *  •  *  That  is 
the  onlj  account  he  owed  our  concern.  He  ad- 
mitted he  owed  the  rendered  account." 

Flcklen  also  denied  that  any  of  the  account 
sued  on  had  been  closed  by  note. 

Scoggins,  the  secretary  and  treasurer  of 
the  defendant  company,  testified  as  follows: 
He  also  swore  that  he  gave  a  note  to  close 
the  August  account  "This  account  Is  cor- 
rect," He  denied  that  he  had  admitted  the 
amonnt  was  due,  and  that  he  had  ever  talk- 
ed with  Flcklen  as  sworn  to  by  him.  Scog- 
gtna  also  said:  "I  kept  a  memorandum  of  the 
account  that  I  made  with  that  company,  and 
It  tallied  with  the  account  that  is  presented 
here  and  sued  on."  He  also  testified  as  fol- 
lows :  "That  last  entry  there,  Closed  by  note, 
is  in  my  handwriting.  It  was  made  the  last 
day  of  August" 

Treadaway,  for  the  defendant,  testified 
that  Flcklen  told  him  "he  had  Just  closed 
tbe  account  by  note.  He  said  he  discounted 
It  at  the  State  Bank;  jnst  said  he  discounted 
a  note,  didn't  say  what  note." 

Wesley  Shropshire,  of  SummervlUe,  and 
Maddox  &  Doyal,  of  Rome,  for  plalntlft  in  er- 
ror. Jno.  D.  &  E.  S.  Taylor,  of  Summervllle, 
for  defendant  In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  There  was  no  denial  that  the  de- 
fendant bought  and  received,  at  the  price 
stated,  each  and  every  item  of  the  account 
saed  on.  The  only  defense  was  that  the  ac- 
count liad  been  closed  by  note,  and  that  the 
note  was  discounted  at  a  named  bank.  There 
was  DO  demurrer  to  the  answer.  Scoggins,  a 
wltneas  for  the  defense,  swore  that  only  a 
portion  of  the  account  was  closed  by  note, 
while  the  witness  Treadaway  swore  that  the 
manager  of  the  creditor  company  admitted 
that  "he  had  just  closed  the  account  by  note ; 
•  *  •  discounted  it  at  the  State  Bank." 
So  such  note  was  produced  at  the  trial,  nor 
was  Its  whereabouts  accounted  for  in  any 
way  except  by  the  evidence  of  Treadaway, 
as  above  stated. 

[1,  2]  Did  the  evidence  raise  an  issue  of 
fact  which  the  court  should  have  submitted 
to  the  Jury?  We  think  It  did  The  general 
mle  is  tliat  bank  checks  and  promissory 
notes  are  not  payment  of  a  pre-existing  in- 
debtedness until  themselves  paid.  Civil  Code 
1910,  {  4314.  Where  there  is  an  express 
agreement  that  such  check  or  note  shall  oper- 
ate as  an  extinguishment  of  the  original  de- 


mand, this  agreement  will  prevail.  Inde- 
pendently of  whether  the  note  or  check  is 
ever  paid.  In  a  given  case,  whether  there 
was  such  an  express  agreement  depends  upon 
the  intention  of  the  parties.  Norton  v.  Para- 
gon Oil  Can  Co.,  98  Ga.  470  a),  25  S.  B.  601, 
citing  a  number  of  authorities.  In  the  ab- 
sence of  such  express  agreement  to  the  con- 
trary, the  general  rule  applies.  It  is  not 
contended  in  the  instant  case  that  there  was 
any  express  agreement  that  the  note  was 
to  extinguish  the  account  Hence  the  making 
of  the  note  could  not  amount  to  payment. 
Without  more.  It  would  seem  that  the  de- 
fendant had  succeeded  in  raising  an  issue 
which  only  amounted  to  shadow,  without 
substance,  in  which  event  the  direction  of  the 
verdict  would  have  been  legally  authorized. 
Sanders  Mfg.  Co.  v.  Dollar  Savings  Bank,  110 
Ga.  5519,  35  S.  E.  777.  However,  in  the  case 
of  Belmont  Farm  v.  Dobbs  Hardware  Co., 
124  Ga.  827,  53  S.  E.  312,  it  was  decided  that 
where  a  promissory  note  was  given  in  settle- 
ment of  an  account,  without  an  express 
agreement  that  the  note  should  extinguish 
the  pre-existing  debt,  "as  a  condition  prece- 
dent to  final  Judgment"  upon  the  account  the 
note  must  be  surrendered  to  the  maker,  or 
accounted  for  by  showing  that  it  is  not  in 
any  event  enforceable  against  him.  In  Glenn 
V.  Smith,  2  Gill  &  J.  (Md.)  483.  20  Am.  Dec. 
452,  a  leading  case,  fully  argued,  it  was  held 
that: 

"The  acceptance  by  a  creditor  from  his  debtor 
of  Mb  promissory  note,  for  an  antecedent  simple 
contract  debt,  does  not  extinguish  the  original 
debt  (both  being  of  equal  degree  in  the  eye  of 
the  law),  if  it  remauia  in  the  hands  oi  the 
creditor  unpaid,  and  he  can  produce  it  to  be 
canceled,  or  show  it  to  be  lost  But  [he]  will 
not  be  suffered  to  recover  on  the  original  cause 
of  action,  unless  he  can  show  the  note  to  have 
been  lost,  or  produces  it  at  the  trial,  to  be  can- 
celed." 

As  already  stated,  the  plaintiff  insisted 
that  no  such  note  was  given,  in  extinguish- 
ment of  the  account  as  claimed  by  the  de- 
fendant If  such  be  the  truth  of  the  case, 
necessarily  there  was  no  note  to  be  produced 
or  accounted  for.  If,  on  the  other  hand,  such 
a  note  was  made  and  delivered  to  the  creditor 
company,  the  condition  precedent  must  have 
been  compiled  with  before  Judgment  in  its 
favor  could  legally  be  awarded.  In  direct- 
ing the  verdict  complained  of,  the  Jury  was 
not  allowed  to  pass  upon  this  substantial 
right  of  the  defendant,  and  to  say  whether 
or  not  the  account  or  any  portion  thereof  had 
been  closed  by  note.  In  order  to  force  the 
plaintur  to  bring  the  same  Into  court  for  sur- 
render and  cancellation,  without  which  it 
would  be  possible  for  some  transferee  of  the 
note  to  force  payment  of  the  same  notwith- 
standing a  previous  recovery  on  the  open 
account 

Therefore  the  Judgment  must  be  reversed. 
All  the  Justices  concur. 
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(14«  Ga.  226) 

DUNN  «t  aL  r.  CAMPBELL  Ordinaiy,    (No. 

139.) 
(Suprema  Court  of  Georgia.     Not.  23.  1916.) 

(Sj/Uahut  by  the  Court.) 

MxsBAMva  <S:=»14(1)  —  Fboceedinos  —  Wbit 

Absolute. 
Tbe  ordinary  of  Murray  county  applied  to 
the  judge  of  tbe  superior  court  for  a  writ  of 
mandamus  to  compel  the  commissioners  of  roads 
and  revenues  of  that  county  and  their'  clerk  to 
turn  over  to  the  applicant  the  records,  books, 
vouchers,  etc.,  in  their  bands  as  such  commis- 
sioners. It  was  alleged  in  the  petition  that  the 
board  of  commissioners  of  roads  and  revenues 
had  been  abolished  by  an  act  of  the  Legislature 
approved  August  4,  1916  (Acts  1916,  p.  4T5). 
and  ratified  by  the  people  of  Murray  county  at 
an  election  held  in  pursuance  of  the  act  on 
September  12,  1916;  and  that  by  the  terms  of 
this  act  the  ordinary  of  tbe  county  became  en- 
titled to  the  custody  and  control  of  the  books, 
etc.,  belonging  in  tho  office  of  the  board  so  abol- 
ished. The  judge  of  the  circuit  issued  a  manda- 
mos  nisi  against  the  respondents,  returnable 
before  Wm  in  vacation,  requiring  the  plaintiffs 
to  show  canse  why  the  books,  etc.,  in  their  hands 
should  not  be  turned  over  to  the  applicant  as 
prayed  for.  At  the  interlocutory  bearing  the 
respondents  appeared  by  counsel  and  made  de- 
fense by  demurrer  and  verified  answer.  The 
answer  made  an  issue  of  fact  as  to  the  material 
allegations  of  the  petition,  especially  as  to  the 
demand,  and  counsel  for  respondents  moved 
that  the  court  return  the  case  for  trial  before  a 
jury,  and  refused  to  submit  the  alleged  issues  of 
fact  to  tbe  judge.  The  court  stated  that  be 
would  hear  evidence,  and  did,  after  which  be 
made  tbe  mandamus  absolute.  Held,  that  un- 
der the  answer  of  the  respondents  denying  that 
any  demand  had  been  made  upon  them  for  the 
books,  etc.,  and  the  pleadings  and  evidence  npon 
the  hearing  before  the  judge  showing  that  this 
was  a  disputed  question  of  fact,  and  not  show- 
ing conclusively  that  demand  was  unnecessary, 
the  judge  was  without  authority.  In  vacation, 
to  grant  a  mandamus  absolute.  Ficklen  v. 
Mayor,  etc.,  of  Washington,  141  Ga.  440,  81 
S.  B.  123. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S  44 ;   Dec.  Dig.  <§s=14(l).] 

Error  from  Superior  Court,  Murray  Coun- 
ty;   A.  W.  FIte,  Judge. 

Proceedings  by  J.  M.  Campbell,  Ordinary, 
against  D.  R.  Dunn  and  others.  F^om  a 
Judgment  of  mandamus  absolute,  respondents 
bring  error.    Reversed. 

D.  W.  Blair,  of  Marietta,  and  Jesse  M.  Sel- 
lers, of  Chatsworth,  for  plaintiffs  In  error. 
W.  TV.  Sampler,  of  Spring  Place,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  reversed.  All  tbe 
Justices  concur. 


(146  Oa.  227) 

DUNN  et  aL  v.  CAMPBELL,  Ordinary. 

(No.  140.) 

(Supreme  Court  of  Georgia.     Nov.  23,  1916.) 

(SyUabu*  hy  the  Court.) 
Appeal   and    Ebrob   <S=>1180(2)— Constbuc- 

TIVE   CONTKMPT^-EkFECT   OF  KKVEBSAL. 

Upon  failure  of  tbe  respondents  to  obey  the 
judfjment  of  mandamus  dealt  with  in  the  case 
of  Dunn  et  al.  v.  Campbell,  Ordinary,  91  S.  B. 
84,  this  day  decided,  two  of  the  respondents  in 


an  ancillary  proceeding  were  adjudged  in  con- 
tempt of  court.  The  judgment  granting  tho 
mandamus  absolute  having  been  reversed,  it  is 
directed  on  the  return  of  the  remittitur  in  that 
case  that  the  judgment  in  this  case  adjudging 
the  respondents  to  be  in  contempt  be  vacated. 
Ficklen  v.  Mayor  and  Council  of  Washington, 
141  Ga.  441,  81  S.  E.  123. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4627-4629,  4658,  4039;  Dec. 
Dig.  <8=»1180(2).] 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Flte,  Judge. 

Ancillary  contempt  proceedings  between  D. 
B.  Dunn  and  others  and  J.  M.  Campbell,  Or- 
dinary. The  former  were  adjudged  in  con- 
tempt, and  they  bring  error.  Affirmed,  with 
directions. 

D.  W.  Blair,  of  Marietta,  for  plaintiffs  in 
error.  W.  W.  Sampler,  of  Spring  Place,  for 
defendant  in  error. 

HILL,  J.  Judgment  affirmed,  with  direc- 
tion.  All  tbe  Justices  concur. 

'"'^^'^^  ,    aK  Oa.  MS) 

THOMPSON  V.  CITIZENS*  BANK. 

(No.  185.) 

(Supreme  Cou^t  of  Georgia.    Dec.  14,  1916.) 

(Svllabvt  hy  the  Court.) 

1.  Banks  and  Bankino  (S=»43— Bixts  and 
Notes  «=3489(1)— Actions— Defenses— Na- 
ture OF  Defense. 

The  plaintiff,  a  bank,  sued  tbe  defendant  on 
a  note  payable  to  its  order.  The  defendant 
pleaded  that,  the  bank  having  sustained  a  loss 
amounting  to  its  entire  capital  stock,  it  was 
agreed  by  the  stockholders  that  they  would  sev- 
erally give  their  notes  to  tbe  bank  in  an  amount 
equal  to  the  par  value  of  their  respective  hold- 
ings of  stock,  to  pay  the  shortage,  and  if  any 
amount  was  recovered  from  the  persons  respon- 
sible for  the  shortage  it  was  to  be  ratably  ap- 
plied to  the  notes  given  by  the  stockholders  to 
cover  the  shortage ;  that  the  defendant  gave  the 
note'  in  suit  in  pursuance  of  the  agreement;  and 
that  a  certain  amount  had  been  collected,  which, 
if  ratably  applied  according  to  the  agreement, 
together  with  a  certain  amount  he  had  paid, 
would  reduce  the  amount  due  on  the  note  to  a 
small  sum,  which  he  offered  to  pay.  Beli:  (1) 
That  under  this  plea  tbe  only  issues  were  the  ex- 
istence of  the  agreement,  and  the  amount  the  de- 
fendant was  entitled  to  credit;  (2)  that  the  de- 
fendant was  only  entitled  to  participate  in  the 
net  collections  from  the  persons  responsible  for 
the  shortage.  See  Thompson  v.  Cititens'  Bank, 
144  Gia.  10,  85  S.  E.  1002. 

[E>d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  %  61;  Dec.  Dig.  <S=>43; 
Bills  and  Notes,  Cent  Dig.  %  1587;  Dec.  Dig. 
<S='4S9(1).] 

2.  Charges— SuFFiciENCT. 

These  issues  were  fairly  submitted  by  the 
charge  to  the  jury;  and,  though  some  of  the  ex- 
cerpts from  the  charge  may  have  been  slightly 
inaccurate,  yet  such  inaccuracies  were  not  of 
such  a  nature  as  to  be  harmful  to  the  defendant 

3.  Verdict— Evidence. 

•    The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;   R.  N.  Hardeman,  Judge. 
Action  by  the  Citizens'  Bank  against  Ar- 
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tlinr  Thompson.  There  was  a  judgment  for 
plaintiff,  and  defendant  brUigs  errbr.  Af- 
flrmed. 

See,  also,  144  Ga.  10,  85  S.  E.  1002. 

Saffold  &  Jordan,  of  Swainsboro,  for  plain- 
tiff in  error.  Smith  &  Klrkland,  of  Swalna- 
boro,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

046  C«.  182) 

JOHNSTON  V.   BRENAU   COLLBGB  CON- 

SEBVAIOai.    (No.  118.) 
(Supreme  Court  of  Georgia.     Nov.  17,  1916.) 

(Byllabu*  hy  the  CourtJ 

1.  CoDiBTS   «=>190(1)— Cimr    Court— Csascio- 

BARI— SCOPK. 

Certiorari  ia  an  available  remedy  to  review 
a  judgment  rendered  in  the  municipal  court  of 
Atlanta  without  making  an  oral' motion  for  a 
new  trial  before  the  judge  trying  the  case,  or 
without  first  taking  an  appeal  to  the  appellate 
division  of  that  court  from  the  judgment  of  the 
trial  judge  refusing  au  oral  motion  for  a  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  <8=»190(1).] 

2.  CouBTs   <3=»190(3^)'— Cebtiobabi— McNici- 

PAI.   COUBT. 

Where  issues  of  fact  are  involved  in  the 
trial  of  a  case  in  the  municipal  court  of  Atlanta, 
and  the  court  passes  ni>on  such  Issues  without 
the  intervention  of  a  jur;f,  the  right  of  cer- 
tiorari can  be  exercised  without  moving  for  a 
new  trial  in  that  court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  «=>190(3%).] 
8.  CooBTS    «=s>190(4)— MuwicrPAL    Coubtb— 

Cebtiokabi— Time  rOK  Application. 
A  judgment  of  the  appellate  division  of  the 
municipal  court  of  Atlanta  can  be  reviewed  by 
certiorari  applied  for  within  SO  days  from  the 
rendition  of  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  «=>100{4).] 

4.  Cebtiobari  «^2— Coubts  «=9l90(l)— RkX" 
EDY — Statute — Constitdtion. 

There  is  nothing  in  the  amendment  to  the 
(institution  ratified  October  7, 1912  (Acts  1912, 
p.  30)  which  abrogates  the  right  of  certiorarL 
Nor  is  there  such  necessary  conflict  between  the 
constitutional  provision  conferring  the  right 
of  certiorari  and  the  amendment  to  the  Consti- 
tution just  mentioned  as  abrogates  and  repeals 
the  right  of  certiorari. 

(a)  'ihe  method  of  review  in  the  municipal 
court  of  Atlanta  provided  by  the  act  of  1913 
establishing  that  court  (Acts  1913,  p.  14G)  does 
not  exclude  the  right  of  certiorari. 

[Ed.  Note.— For  other  ceses.  see  Certiorari, 
Ont  Dig.  J  2;  Dec  Dig.  <8=»2 ;  Courts,  Dec. 
Die.  <g=>190(l);  Appeal  and  Error,  Cent.  Dig. 
1103.] 

8.  C^uBTS  «=s>190(l,  8),  217— Cbktipibd  Ques- 
tions—DrtsBiaRATioif— Oebtiobaki  —  Kkk- 

EDT— SCOFB   OW, 

The  first  part  of  question  S  cannot  be  an- 
swered, because  no  provision  of  the  Omstltu- 
tion  is  specified  with  respect  to  which  the  con- 
stitutionality of  the  portion  of  the  act  of  1918 
set  forth  in  the  question  is  challenged. 

(a)  The  finding  of  the  trial  judge  in  the  mu- 
nicipal court  of  Atlanta  on  the  facts,  or  the 
verdict  of  a  jury  therein,  can  be  reviewed  by 
certiorari. 

(b)  Where  a  party  obtains  a  writ  of  certiorari 


directed  to  the  trial  judge  in  the  muniripal 
court  of  Atlanta,  he  can  have  reviewed  the 
question  of  whether  the  finding  is  contrary  to 
law ;  but  if,  instead  of  suing  out  the  writ  of 
certiorari,  he  takes  an  appeal  to  the  appellate 
division,  he  cannot  have  such  finding  reviewed 
by  certiorari. 

(c>  Subdivision  B  of  section  42  of  the  act  of 
1913  (Acts  1913,  p.  168)  denies  to  a  petitioner 
in  certiorari,  or  a  plaintiff  in  error  seeking  a 
review  in  the  Court  of  Appeals,  the  ri([ht  to 
urge  the  question  of  sufficiency  of  the  evidence 
as  a  ground  for  reversal. 

{Ed.  Note. — For  other  cases,  sec  Courts,  Cent, 
g.  §§  530-638;  Dec.  Dig.  e=»190(l,  8).  217; 
Appeal  and  Error,  OenL  Dig.  f{  lOS.  33791/^, 
3381.] 

6.  CoUBTS     *S»217— JUBIBDICTtOH— Ckbtijtbd 
QnESTIONS. 

Under  the  ruling  in  the  case  of  Lynch  v. 
Southern  Express  Co.,  90  S.  E.  527,  decided 
October  20,  1910,  this  court  will  not  answer  the 
sixth  question  propounded  by  the  Ckiurt  of  Ap- 
peals. 

[Ed.  Note.— For  other  cases,  see  Courts,  C!ent' 
Dig.  §§  536-538 ;  Dec.  Dig.  «=»217.] 

Certified  Questloua  from  Court  of  Appeals. 

Action  between  Mrs.  W.  H.  J.  Johnston  and 
the  Brenau  College  Conservatory.  An  ap- 
plication to  the  superior  court  for  certiorari 
to  review  the  decision  of  the  municipal  conrt 
of  Atlanta  being  denied,  the  former  brings 
error.  On  questions  certified  by  the  Court 
of  Appeals.    . 

For  subsequent  opinion  In  Court  of  Ap- 
peals, see  90  S.  E.  972. 

M.  Herzberg  and  D.  K.  Johnston,  both  of 
Atlanta,  for  plaintiff  in  error.  W.  I.  Hobbs 
and  J.  O.  Collins,  both  of  Gainesville,  for 
defendant  in  error. 

HILL,  J.  The  Court  of  Appeals  has  asked 
the  Supreme  Court  for  instruction  on  the 
following  questions  involved  In  this  case: 

[1]  1.  "In  the  municipal  court  of  Atlanta, 
established  by  the  act  of  1913  (Acts  1913, 
pp.  145  to  177,  inclusive),  where  no  jury  Is" 
demanded  and  the  trial  judge  passes  upon 
Issues  of  both  law  and  fact  Involved  in  the 
trial  of  a  case  by  him  and  renders  Judgment, 
Is  certiorari  available  to  review  such  Judg- 
ment without  making  an  oral  motion  for  a 
new  trial  before  the  Judge  trying  the  case, 
or  without  first  taking  an  appeal  to  the  ap- 
pellate division  of  that  court  fr<Mn  the  judg- 
ment of  the  trial  Judge  in  refusing  an  oral 
motion  for  a  new  trial?" 

Article  6,  i  4,  par.  8,  of  the  Constitution 
of  this  state  (Civil  Ctode,  i  6514)  declares  that 
the  superior  courts  of  this  state  "shall  have 
power  to  correct  errors  In  Inferior  Judica- 
tories, by  writ  of  certiorari,  which  shall  only 
Issue  on  the  sanction  of  the  Judge ;  and  said 
courts  and  the  judges  thereof  shall  have 
power  to  Issue  writs  of  mandamus,  pro- 
hibition, scire  fftdas,  and  all  other  writs 
that  may  be  necessary  for  carrying  their 
powers  fully  into  effect,  and  shall,  have  such 
other  powers  as  are  or  may  be  conferred  on 
them  by  law."  And  see  Civil  CJode,  g|  5180, 
5183.    it  will  thus  be  seen  that  the  Constl- 
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tuUon  confers  the  right  of  certiorari  on  the 
superior  courts.  And  by  reference  to  the 
act  of  1912  (Acts  1912,  p.  30),  being  an  act 
jubinittlng  to  the  people  for  ratification  an 
amendment  to  article  6,  {  7,  of  the  Constitu- 
tion, so  as  to  provide  that  the  Legislature 
might  abolish  Justice  courts  and  the  o^ce 
of  Justice  of  the  peace  and  notaries  pubUc 
ex  officio  Justices  of  the  peace  in  certain 
cities  and  establish  In  lieu  thereof  such 
court,  or  courts,  or  system  of  courts,  as  the 
General  Assembly  might  deem  necessary,  to 
provide  for  the  Jurisdiction  of  such  courts, 
and  for  rules  of  procedure  therein,  and  for 
the  correction  of  errors  in  and  by  such 
courts,  by  the  superior,  or  Supreme  Court, 
or  Court  of  Appeals,  It  will  be  seen  that 
the  right  of  certiorari  conferred  on  the  su- 
perior courts  was  not  taken  from  them  by 
this  act,  which  was  subsequently  ratified  by 
the  people  on  October  7,  1916. 

Nor  did  the  act  of  1913  (Acts  1913,  pp.  145 
to  177,  inclusive)  establishing  the  municipal 
court  of  Atlanta  in  lieu  of  Justice  courts  In 
that  city  take  away  the  power  of  superior 
courts  to  hear  and  determine  cases  brought 
to  these  courts  by  writ  of  certiorari.  Par- 
ties desiring  to  correct  errors  In  the  mu- 
nicipal court  of  Atlanta,  In  addition  to  the 
remedies  conferred  by  the  act  of  1913  supra, 
still  have  the  right  of  certiorari  to  the  su- 
perior court.  This  question  therefore  must 
be  answered  in'  the  affirmative. 

[2]  2.  "Where  Issues  of  fact  are  Involved 
in  the  trial  of  a  case  in  the  municipal  court 
of  Atlanta,  and  the  court  passes  upon  them 
without  the  intervention  of  a  Jury,  can  the 
right  to  certiorari  be  exercised  without  mov- 
ing for  a  new  trial  in  that  court,  or  can  it 
only  be  used  as  a  means  of  reviewing  the 
Judgment  of  the  trial  Judge  in  refusing  a 
'  motion  for  a  new  trial,  or  the  Judgment  of 
the  appellate  division  of  that  court  in  deny- 
ing such  a  motion,  either  where  the  amount 
Involved  exceeds  $50,  or  where  the  amount 
Involved  is  less  than  $50?  See  Toung  v. 
Broyles,  16  Ga.  App.  366,  85  S.  B.  366;  At- 
lantic Coast  Line  Railroad  Co.  y.  Lane  & 
Autry,  9  Ga.  App.  524,  71  S.  B.  918 ;  Central 
of  Georgia  Railway  Co.  v.  WllUngham,  8  Ga. 
App.  817,  819,  70  S.  E.  109;  Schultes  v. 
Campos,  5  Ga.  App.  277,  63  S.  E.  23 ;  Macon, 
Dublin  &  Savannah  Railroad  (3o.  y.  Wright, 
122  Ga.  654,  50  S.  E.  466 ;  Toole  v.  Edmond- 
son,  104  Ga.  784,  31  S.  E.  25.  Western  & 
Atlantic  Railroad  v.  Dyar,  70  Ga.  723." 

For  the  reasons  given  in  answering  ques- 
tion 1  propounded  by  the  Ciourt  of  Appeals, 
this  question  must  also  be  answered  in  the 
affirmative.  Neither  in  the  Constitution,  nor 
the  amendment  thereto,  nor  In  the  act  of 
1913  supra  is  there  any  limitation  on  the 
right  of  certiorari  as  it  existed  prior  to  the 
constitutional  amendment  of  October  7, 1916. 

[3]  3.  "After  the  expiration  of  30  days 
from  the  Judgment  of  the  trial  Judge  In  the 
municipal  court  of  Atlanta,  rendered  with- 


out the  intervention  of  a  Jury,  where  issues 
of  fact  are  involved,  or  where  only  issues  of 
law  are  involved,  can  the  Judgment  of  the 
appellate  division  of  that  court  approving  or 
reversing  the  Judgment  or  rulings  of  such 
trial  Judge  be  reviewed  by  certiorari  applied 
for  within  30  days  from  the  rendition  of  the 
last-mentioned  Judgment  by  the  appellate  di- 
vision, or  is  such  Judgment  subject  to  review 
only  by  bill  of  exceptions  to  the  Court  of 
Appeals  of  (Jeorgla?" 

This  question  is  answered  in  the  affirma- 
tive. The  Judgment  of  the  appellate  division 
of  the  municipal  court  of  Atlanta  can  be 
reviewed  by  certiorari  applied  for  within  30 
days  from  the  rendition  of  such  Judgment 

[4]  4.  "Is  arttcle  6,  {  4,  par.  6,  of  the  Con- 
stituUon  (Civil  Code,  (  6614).  allowing  the 
correction  of  errors  in  Inferior  Judicatories 
by  writ  of  certiorari,  abrogated  or  repealed 
pro  tauto  by  the  amendment  to  the  C!onstl- 
tutlon  raUfled  October  7,  1912  (Acts  1912,  pp. 
30,  33),  relating  to  the  abolition  of  Justice's 
courts  In  certain  cities  and  the  establishment 
by  legislative  enactment  of  other  courts  In 
lieu  thereof,  and  Is  such  repeal  effected  by 
the  provision  contained  In  that  amendment 
to  the  (Constitution  empowering  the  Legis- 
lature to  provide  rules  and  procedure  In  such 
courts  as  to  new  trials,  and  as  to  the  cor- 
rection of  errors  in  and  by  such  courts,  and 
the  sut)sequent  enactment  by  the  Legislature 
of  the  law  establishing  the  munldpal  court 
of  Atlanta  (Acts  of  1913,  p.  145  et  seq.),  with 
the  provisions  for  the  correction  of  errors  In 
the  municipal  court  by  the  appellate  division 
of  that  court,  and  by  direct  bill  of  exceptions 
to  the  (Jourt  of  Appeals  of  Georgia,  and  by 
failure  of  the  act  to  provide  for  the  cor- 
rection of  errors  from  the  municipal  court 
by  certiorari  to  the  superior  court? 

"(a)  Is  the  method  of  review  In  the  mu- 
nicipal court  of  Atlanta,  provided  by  the  act 
of  1913  supra  the  exclusive  method,  and  did 
the  adoption  of  the  amendment  to  the  Con- 
stitution supra  repeal  all  provisions  of  the 
Constitution  In  conflict  therewith,  and  thus 
exclude  the  exercise  of  the  right  ot  certiorari 
to  the  superior  court,  as  a  means  of  review- 
ing the  Judgments  of  a  trial  Judge  In  the 
municipal  court  in  rendering  Judgment  with- 
out the  Intervention  of  a  Jury,  or  In  refus- 
ing a  parol  motion  for  a  new  trial  made  be- 
fore him  either  for  the  purpose  of  setting 
aside  the  Judgment  rendered  by  him,  with- 
out the  intervention  of  a  Jury,  or  to  set 
aside  the  verdict  of  a  Jury  in  a  trial  over 
which  he  presided,  or  for  tiie  purpose  of  re- 
viewing the  Judgment  of  the  appellate  di- 
vision of  that  court  In  refusing  to  grant  a 
new  trial  on  appeal  to  such  division?  See 
McWmiams  V.  Smith,  142  Ga.  209,  82  S.  B. 
569,  and  Toung  v.  Broyles,  supra." 

For  the  reasons  already  given  In  the  pre- 
ceding divisions  of  this  opinion,  this  question 
must  be  answered  In  the  negative.  There 
is  nothing  In  the  amendment  to  the  Constltu- 
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tlon  ratified  October  7,  1912  (Acta  1912,  p. 
30).  which  abrogates  the  right  of  certiorari. 
Nor  Is  there  sndi  necessary  conflict  between 
the  Ck>nstltuUon  conferring  the  right  of  cer- 
tiorari and  the  amendment  to  the  Gonstitu- 
tioa  so  ratified  as  to  abrogate  and  r^ieal 
the  right  of  certiorari. 

(a)  Qnestion  nnmbered  4  (a)  must  also  be 
answered  In  the  negative  The  method  of 
review  in  the  municipal  court  of  Atlanta  pro- 
vided by  the  act  of  1913  supra  did  not  ex- 
clude the  right  of  certiorari.  The  case  of 
McWUIlams  v.  Smith,  142  Ga.  209,  82  S.  E. 
669,  merely  decided  the  constitutionality  of 
the  act  so  far  as  conferring  the  right  to  car- 
ry cases  to  the  Court  of  Appeals. 

[S]  5.  "Is  the  following  provision  of  the 
act  of  1913  (Acts  1913.  pp.  145  to  177.  Inclu- 
sive) constituti(HiaI:  'Should  the  Judge  de- 
cline to  grant  said  motion  for  a  new  trial, 
he  shall  pass  an  order  to  that  efTect,  and  an 
appeal  shall  lie  therefrom  to  the  appellate 
division  of  said  court  upon  any  ground  of 
new  trial  which  would  be  a  ground  for  new 
trial  in  the  superior  courts,  except  upon  the 
ground:  (1)  that  the  verdict  found  or  the 
Judgment  rendered  is  contrary  to  the  evi- 
dence and  the  principles  of  equity;  and  (2) 
that  said  verdict  or  Judgment  is  decidedly 
and  strongly  against  the  wdght  of  the  evi- 
dence, which  excepted  grounds  for  new  trial 
shall  not  be  otherwise  urged  than  In  an  oral 
motion  made  at  the  time  of  the  finding  of  the 
verdict  or  the  rendition  of  a  Judgment  by 
the  oonrt,  as  hereinbefore  provided,  and  as 
to  which  excepted  grounds  the  order  denying 
such  motion  for  a  new  trial  shall  be  conclu- 
sive, and  such  ground  shall  not  be  urged 
upon  appeal  from  such  order,  nor  by  writ  of 
error"? 

"(a)  If  this  act  is  good  and  valid,  can  the 
finding  of  the  trial  Judge  on  the  facts  or  the 
verdict  of  a  Jury  thereon  be  reviewed  by  cer- 
tiorari, or  will  such  finding  or  verdict  be  con- 
clusive as  to  the  facts  In  Issue? 

"(b)  Is  the  plaintiff  in  error  or  the  peti- 
tioner in  certiorari  (if  the  right  of  certiorari 
from  the  municipal  court  was  not  destroyed 
by  the  amendment  under  which  it  was  es- 
tablished) prevented  by  the  provisions  of  the 
said  act  from  urging  in  his  petition  for  cer- 
ti<^«ri  or  his  blU  of  exceptions,  as  a  ground 
for  a  reversal  of  the  Judgment  of  the  lower 
court  or  the  setting  aside  of  a  verdict  therein. 


the  fact  that  such  verdict  qr  Judgment  was 
contrary  to  law  because  not  supported  by  the 
evidence? 

"(c)  Does  subdivision  B  of  section  42  of 
the  said  act  (Acts  1913,  p.  168)  lawfully  deny 
an  appeal  to  the  appellate  division  of  the 
municipal  court  upon  the  ground  that  the 
verdict  or  Judgment  rendered  was  contrary 
to  evidence  and  the  principles  of  equity,  or 
that  the  verdict  and  Judgment  was  decided- 
ly and  strongly  against  the  weight  of  the  evi- 
dence, or  deny  to  a  petitioner  In  certiorari 
or  a  plaintiff  in  error  seeking  a  review  in  the 
Court  of  Appeals  the  right  to  urge  the  suffi- 
ciency of  the  evidence  as  a  ground  for  re- 
versal?" 

The  first  part  of  question  6  cannot  be  an- 
swered, because  no  provision  of  the  Constitu- 
tion is  specified  with  respect  to  which  the 
constitutionality  of  that  porion  of  the  act  set 
forth  In  the  question  is  challenged. 

(a)  We  think  the  finding  of  the  trial  Judge 
on  tite  facts  or  the  verdict  of  a  Jury  thereon 
can  be  reviewed  by  certiorari. 

(b)  If  the  plaintiff  In  certiorari  sues  out  the 
writ  to  the  decision  made  by  the  trial  Judge, 
he  can  have  the  question  as  to  whether  the 
finding  Is  contrary  to  evidence  and  contrary 
to  law  passed  upon;  but,  if  instead  of  suing 
out  the  writ  of  certiorari  then,  he  takes  an 
appeal  to  the  appellate  division.  Inasmuch  as 
the  act  eliminates  these  two  general  ques- 
tions on  sudi  appeal,  he  cannot  have  them  re- 
viewed by  certiorari  taken  from  a  decision 
made  by  such  division. 

(c)  Subdivision  B  of  section  42  of  the  act  of 
1913  (Acte  1913,  p.  168)  does  deny  to  a  peti- 
tioner in  certiorari  or  a  plaintiff  In  error 
seeking  a  revlejr  in  the  Court  of  Appeals  the 
right  to  urge  the  sufficiency  of  the  evidence 
as  a  ground  of  reversal.  We  do  not  under- 
stand by  the  question  "does  it  lawfully  deny" 
that  right  that  the  constitutionality  of  the  act 
is  brought  In  question. 

[S]  6.  "Did  the  Judge  of  the  superior  court 
properly  refuse  to  sanction  the  application 
for  the  writ  of  certiorari  In  this  case,  for  the 
reasons  stated  by  him  or  for  any  other 
reason?" 

Under  the  ruling  In  the  case  of  Lynch  v. 
Southern  Express  Co.,  90  S.  EL  627,  decided 
October  17,- 1916,  this  coturt  will  not  answer 
the  sixth  question.    All  the  Justices  concur. 
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a4S  aa.  314) 
EIRKLAND  V.  FERRIS  et  al.    (tio.  195.) 
(Sopreme  Cloart  of  Georgia.    Dec.  18,  1916.) 

(SylUtlua  Iv  the  Court.) 

Appkal  awd  Ehbob  ®=»78(1),  100(11  —  Deci- 
sions APPEALABLB  —  INTERI.OCTJT0BY  Ob- 
DERS. 

Where  a  petition  for  injunction  was  present- 
ed to  the  judge  of  a  circuit  other  than  that 
which  included  the  county  in  which  the  action 
was  brought,  on  the  ground  that  the  judge  of  the 
latter  circuit  was  disqualified,  and  the  judge  to 
whom  it  was  presented  took  jurisdiction  and 
granted  a  temporary  restraining  order  and  a 
rule  calling  upon  the  defendants  to  show  cause, 
at  a  stated  time  and  place  in  his  circuit,  why 
an  interlocutory  Injunction  should  not  be  grant- 
ed, and  at  such  time  and  place  he  granted  an 
order  reciting  that  it  appeared  to  him  that  the 
judge  of  the  circuit  wherein  the  case  was  pend- 
ing was  not  disqualified,  and  for  that  reason  the 
matter  as  to  whether  an  Interlocutory  injunc- 
tion should  be  granted  was  referred  to  the  judge 
of  the  circuit  wherein  the  case  was  pending  to 
be  heard  at  a  stated  time  in  the  county  where 
the  case  was  brought,  a  direct  bill  of  exceptions 
to  this  court  did  not  lie,  where  the  only  error  as- 
signed was  upon  the  grant  of  the  last-named 
order ;  it  not  being  a  final  judgment  in  the  case, 
nor  the  grant  or  refusal  of  an  interlocutory  in- 
junction. It  follows  that  the  motion  to  dismiss 
the  writ  of  error  must  be  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  426,  470,  472,  670-674; 
Dec.  Dig.  «=»78(1),  100(1).] 

Error  from  Superior  Court,  Floyd  Couaty; 
A.  W.  Flte,  Judge. 

Action  between  E.  E.  EIrkland  and  T.  H. 
Ferris  and  others.  There  was  an  order  deny- 
ing relief  sought  and  the  former  brings  er- 
ror.   Writ  dismissed. 

M.  B.  EntMtnks,  of  Rome,  for  plaintUI  in 
error.  Barry  Wright  and  Denny  &  Wright, 
all  of  Rome,  for  defendants  in  error. 

PER  CURIAM.  Writ  of  error  dismUsed. 
All  the  Justices  concur. 


(14«  Ga.  282) 

CARTER  T.  HARALSON.     (No.  170.) 
(Supreme  Court  of  Georgia.     Dec.  14,  1916.) 

(Svllahut  h»  the  Court.) 

1.  Bills  and   Notes   <S=»477  —  Actions  — 
Plea  ding— Sufficien  c  y. 

In  an  action  upon  a  negotiable  promissory 
note  payable  to  the  order  of  a  corporation,  a 
plea  that  the  note  was  given  for  certain  stock 
m  the  corporation,  and  that  the  defendant  was 
induced  to  buy  the  stock  by  false  statements 
as  to  the  solvency  of  the  corporation  and  the 
value  of  the  stock,  made  l>.v  a  named  person 
who  was  not  alleged  to  be  the  agent  of  the  cor- 
poration making  sale  of  the  stock,  wns  insuf- 
fi?ient.  The  case  differs  on  its  facts  from  Bnnk 
of  Lavonia  v.  Bush,  140  Ga.  694.  70  S.  E.  459. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SS  1524,  1525.  1558:  Dec 
Dip.  <S=»477.] 

2.  Bills  and  Notes  ©=»315— Indorsement- 
Defense. 

When  a  suit  is  instituted  by  an  alleeed 
transferee  of  a  negotiable  promissory  note 
against  the  maker,  the  defendant  can  inquire 
:nto  the  title  of  the  plaintiff  when  "necessary 


for  the  protection  of  the  defendant,  or  to  let 
in  the  defense  which  he  seeks  to  make."  Civ. 
Code  1910,  i  4290. 

(a)  Payment  of  a  negotiable  promissory  note 
to  a  supposed  transferee  holding  it  by  virtue  of 
a  forged  indorsement  will  not  protect  the  mak- 
er against  payment  to  the  true  owner,  and  con- 
sequently the  maker  of  such  a  note  when  sued 
by  an  alleged  transferee  may  avail  himself  of 
the  defense  that  the  alleged  transfer  by  the 
payee  was  not  genuine.  Bruce  v.  Neal  Bank, 
134  Ga.  364.  67  S.  B.  819. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  K  751,  753,  756-759.  764. 
766-769,  864;  Dec.  Dig.  <S=>315.] 

3.  Bills  and  Notes  €=»480— Actions— An- 
SWEB— Construction. 

This  was  an  action  by  Haralson  as  trans- 
feree against  the  maker  and  indorser  of  the 
note.  It  was  alleged  in  paragraph  2  of  the  peti- 
tion: "That  said  defendants  are  indebted  to 
your  petitioner  as  owner  and  holder  before  ma- 
turity of  the  note  hereinafter  described, 
■  •  •  •  executed  by  said  defendant  L.  Carter, 
•  •  •  payable  to  the  order  of  said  Southern 
Guarantee  &  Investment  Company,  and  indors- 
ed by  said  Southern  Guarantee  &  Investment 
Company  by  C.  M.  Hitch,  secretary  and  treas- 
urer; said  note  being  now  held  and  owned  by 
your  petitioner  as  aforesaid."  The  separate 
answer  of  the  maker  stated:  "Defendant  denies 
the  second  paragraph  of  plaintiff's  petition." 
iffeld: 

(a)  Construed  in  connection  with  the  allega* 
tions  of  fact  made  in  paragraph  2  of  the  peti- 
tion, this  answer  was,  in  substance,  a  denial, 
among  other  things,  of  the  genuineness  of  the 
alleged  transfer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  dl  1526-1529;  Dec.  Dig.  «=» 
480.] 

4.  Plbadino  €=9362(4)  —  Motions— Stbikiro 
out  Portion. 

Allegations  in  the  eighth  and  ninth  pars- 
graphs  of  the  answer  to  the  effect  that  the  ex- 
istence of  certain  facts  "at  the  date  of  the 
transfer"  were  sufficient  to  put  the  plaintiff  on 
notice,  etc.,  and  that  "the  transfer  of  said  note" 
was  fraudulently  made  and  without  author!^, 
etc.,  are  not  to  be  construed  as  so  qualilving 
the  denial  of  the  factum  of  transfer  contained 
in  parasrrapb  2  of  the  answer  as  to  authorize 
the  striking  of  that  part  of  the  plea.  Civ. 
Code  1910,  t  .5649;  Wade  v.  WaUon.  129  Ga. 
614,  59  S.  E.  294. 

[Ed.  Note. — For  other  cases,  see  PleadinK. 
Cent.  Dig.  |  1153;    Dec.  Dig.  <g=»3e2(4).] 

6.  Bills  and  Notes  '©=»476(1)  — Pleadino  — 

Nudum  Pactum. 
The  plea  alleging  that  the  note  was  given 
for  certain  stock  in  the  corporation,  and  there 
being  no  attack  on  the  validity  of  the  stock  or 
denial  tliat  it  was  received  liy  the  maker  of  the 
note,  allegations  that  the  stock  was  worthless 
would  not  amount  to  an  allegation  that  .the 
note  was  nudum  nactum.  Bank  of  Lavonia  v. 
Bush.  140  Ga.  .594.  79  R.  E.  459:  7  Cyc. 
cm.  695;  Nash  v.  LuU,  102  Mara.  60.  3  Am. 
Bep.  435;  Kernodle  v.  Hunt,  4  Blackf.  (Ind.) 
57. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  S  1619;  Dec.  Dig.  «=> 
476(1).] 

6.  Pleadi.io  <©=.'}C2(^)— Dismissal  op  Plka. 
The  plea  being  sufficient  to  raise  an  issue 
as  to  the  Kenuineness  of  the  transfer  available 
to  the  defendant  to  protect  himself  against  the 
consequences  of  payment  upon  a  spurious  trans- 
fer, it  was  erroneous  to  dismiss  the  plea  in  its 
entirety. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  $  IIW:    Dec.  Dig.  «=»362(4).] 


«=»For  other  coses  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Digests  and  Indoxai 
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Error  from  Superior  Conrt,  Wayne  Oonn- 
ty;  J.  P.  Hlghsmlth,  Judge. 

Action  by  W.  L.  Haralson  against  L.  Car- 
ter. Judgment  for  plalntUF,  and  defendant 
brings  error.    Reversed. 

Wilson  &  Bennett,  of  Waycross,  and  Jas. 
W.  Poppell,  of  Jesap,  for  plaintiff  In  error. 
Smitli,  Hammond  &  Smith,  of  Atlanta,  and 
D.  M.  Clark  and  J.  B.  Thomas,  both  of 
Jesop,  tor  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(146  Ga.  24$) 

AARON  T.  ANDERSON.    (No.  168.) 
(Supreme  Conrt  of  Georifia.    Dec.  12,  1916.) 

(Byllahma  6y  the  Court.) 

Tbiai.  «=»170— Dibkotion  of  Vkkdict— Evi- 
dence. 
There  were  no  material  errors  committed 
on  the  trial  in  the  ruUnRS  upon  the  admissibil- 
ity of  evidence.  Under  the  evidence  submit- 
ted, no  other  verdict  than  the  one  directed  by 
the  court,  which  was  for  the  plaintiff,  could 
properly  have  been  rendered.  The  court  did 
not  err,  accordincly,  in  directing  the  Jnry  to 
find  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SS  390-394;  Dec.  Dig.  «S=9lT0.] 

Error  from  Superior  (^nrt,  Toombs  CSonn- 
ty;  R.  N.  Hardeman,  Judge. 

Action  by  C.  N.  Anderson  against  I.  B. 
Aaron.  Judgment  for  plaintiff  on  directed 
verdict,  and  defendant  brings  error.  Af- 
firmed. 

G.  W.  Lankford  and  C!owart  &  Brown,  all 
of  Lyons,  and  Bines  &  Jordan,  of  Atlanta, 
for  plaintiff  In  error.  J.  J.  Wllllama.  of 
Lyons,  and  W.  S.  Dillon,  of  Atlanta,  for  de- 
fondant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Jnstloes  concur. 


046  oa.  2se) 
BEAimr  TRUST  CO.  et  aL  v.  SMITH  & 
SWINNBT.    (No.  165.) 

(Sapreme  Court  of  Georgia.    Dee.  18.  1916.) 
(Syllabtu  by  the  Court.) 

IHSTRUCTIONS. 

The  assiKnmenta  of  error  on  alleged  miaia- 
■tmctions  to  the  jnry,  when  considered  in  con- 
nection with  the  entire  cliarge  Riven,  show  no 
cause  for  the  grant  of  a  new  trial  There  was 
evidence  to  authorize  the  verdict  The  refusal 
of  a  new  trial  was  not  error. 

Error  from  Superior  Court,  rulton  Coun- 
ty: Geo.  U.  Bell,  Judge. 

Action  between  the  Realty  Trust  Company 
and  others  and  Smith  &  Swlnney.  There 
was  a  Judgment  for  the  latter,  and  the  for- 
mer bring  error.    Affirmed. 


McDanlel  &  Black,  of  Atlanta,  for  plain- 
tiffs In  error.  Hill  &  Wright,  of  Atlanta,  for 
defendant  In  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(146  Ga.  306) 
McPHAUL  v.  CURRY  et  al.    (No.  192.) 
(Supreme  Conrt  of  Georgia.    Dec  14, 1916.) 

(Sj/Uahu*  ly  the  Court.) 
1.  Partnbbsbip  e=>22  —  Agbeeuents  — Cbk- 

ATION. 

In  January,  1906,  J.  G.  McPhaul,  owner 
and  operator  of  a  plant  for  the  manufacture  of 
naval  stores,  entered  into  an  agreement  to  sell  a 
three-fourths  interest  therein  to  W.  R.  Curry,  C. 
S.  Sealy,  and  D.  A.  Brown,  McPhaul  retaining 
the  other  fourth;  the  business  to  be  continued 
under  the  management  and  control  of  the  pur- 
chasers under  the  firm  name  of  McPhaul,  Brown 
&  Co.  The  agreement  was  reduced  to  writing 
and  signed  by  all  parties  except  Sealy,  and  he, 
with  the  other  purchasers,  took  possession  under 
it.  The  agreement  contained  the  following  stip- 
ulations: "But  the  property  herein  bargained 
for  by  the  said  parties  of  the  second  part  is  a 
three-fourths  interest  In  the  abovfrKlescribed 
property,  and  the  said  J.  G.  McPhaul  agrees 
to  sell  and  convey  to  the  said  parties  of  the  sec- 
ond part  said  three-fourths  Interest  in  and  to 
said  property  for  and  in  consideration  of  the 
sum  of  twelve  thousand  dollars,  payable  out  of 
the  net  profits  of  said  three-fourths  interest  in 
said  property;  the  said  McPhaul  distinctly 
reserving  a  one-fourth  interest  in  and  to  said 
property  and  the  net  profits  on  said  one-fourth 
interest.  The  sum  of  six  thousand  dollars,  or 
one-half  of  the  said  twelve  thousand  dollars,  is 
due  and  payable,  with  interest  on  same  at  8 
per  cent,  per  annum  from  this  date,  to  said  Mc- 
Phaul by  said  parties  of  the  second  part  on  Jan- 
uary 1,  1908,  and  the  balance  of  six  thousand 
dollars  to  be  paid,  with  8  per  cent  interest  from 
date,  to  said  McPbaul  on  or  before  January  1, 
1909,  the  said  parties  of  the  second  part  to  have 
the  active  management  and  control  of  said  prop- 
erty and  to  operate  the  same  during  the  years 
1907  and  1908,  .for  and  in  the  Interests  of  the 
said  parties  of  the  first  and  second  part  and 
for  the  purpose  of  this  agreement,  and  no  party 
herein  connected  with  said  contract  shall  receive 
any  salary  or  stipend  from  the  proceeds  of  said 
business  over  and  above  the  net  profits  on  his 
Individual  one-fourth  interest  in  the  profits  of 
said  business.  It  is  further  agreed  that  the  net 
profits  on  the  one-fourth  interest  of  the  said  Mc- 
Phaul shall  at  reasonable  and  seasonable  times 
[be]  subject  to  his  demand,  and  the  profits  on  the 
three-fourths  interest  of  parties  of  the  second 
part  shall  be  due  and  payable  first  to  the  pur- 
chase price  of  the  same  as  herein  specified :  but 
all  the  proceeds  and  profits  of  the  entire  proper- 
ty shall  first  discbarge  the  obligations  and  charg- 
es made  and  contracted  in  the  operation  of  said 
business  for  said  two  years  1907  and  1908.  No 
title  of  the  said  three-fourths  Interest  shall  pass 
to  said  parties  of  the  second  part  until  the  terms 
of  this  contract  and  tha  payments  herein  set  forth 
shall  have  beien  made.  The  said  parties  of  the 
second  part,  together  with  the  party  of  the  first 
part,  shall  be  equally,  that  is,  according  to  their 
interests  in  said  property,  bound  for  discharge 
of  all  obligations  and  demands  made  necessary 
by  the  operation  of  said  property  for  said  years 
1907  and  1908;  but  said  parties  of  the  second 
part  shall  be  bound  for  the  purchase  price  of 
said  three-fourths  interest  in  said  property,  un- 
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less  said  property  shall  produce,  over  and  above 
expenses  on  the  said  three-fonrths  interest  in 
said  two  years,  sufficient  to  pay  said  purchase 
price  of  same,  and  they  shall  acquire  no  interest 
whatever  in  said  property  unless  said  purchase 
price  is  duly  paid  aa  herein  contemplated."  In 
1908  it  was  ascertained  that  the  business  was 
losing  money ;  and  by  consent  of  all  parties  Mc- 
Phaul  assumed  and  discharged  certain  debts  of 
the  firm  to  general  creditors,  and  received  from 
the  firm  all  its  assets,  which  were  of  less  value 
than  the  amount  agreed  to  be  paid  for  the  three- 
fourths  interest  in  the  business,  but  exceeded 
the  amount  of  the  firm  debts  discharged  by  Mc- 
PhauL  On  March  20,  1912,  McPhaul  instituted 
an  action  against  W,  R.  Curry,  C.  S.  Sealy,  and 
D.  A.  Brown  for  an  accounting  and  contribu- 
tion, alleging  these  defendants  were  liable  to 
contribute  ratably  for  the  difference  between  the 
value  of  the  assets  returned  to  him  and  the  val- 
ue of  the  property  turned  over  by  him,  and  also 
for  the  amount  of  the  firm  debts  paid  by  him. 
Certain  of  these  debts  were  paid  on  March  23, 
1908.    Beli: 

The  written  agreement  showed  the  creation  of 
a  partnership;  and,  though  it  was  not  signed  by 
Sealy,  he  was  nevertheless  bound  by  its  terms, 
having  accepted  possession  under  it  and  engaged 
in  the  partnership  enterprise  as  a  member  of  the 
firm.  Louisville  Sc  Nashville  R.  Co.  v.  Nelson, 
145  6a.  594,  89  S.  E.  693(1). 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  JJ  1,  7,  8;  E>ec.  Dig.  «=>22.] 

2.  PaBTNEBSHIF    4=»32  — AaBESUKNTS— Con- 
8TBUCTI0N. 

By  the  terms  of  the  contract,  properly  con- 
strued, the  defendants  were  never  to  pay  for 
their  interests  in  the  property  sold,  except  from 
net  profits,  but  all  of  the  partners  were  bound 
for  partnership  debts.  Although  on  account  of 
the  failure  to  make  net  profits  the  defendants 
would  not  be  bound  for  the  agreed  purchase 
price,  that  would  not  save  them  from  liability  to 
contribute  to  pay  partnership  debts. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {  34;  Dec  Dig.  «=>32.] 

3.  Limitation   of  Actions  ^^928(1)  —  Ao- 

COUNTINO — FoTJB-YEAB   STATUTE. 

The  right  of  action  for  contribution,  rela- 
tively to  the  difference  in  value  between  the 
property  delivered  by  the  plaintiff  and  that  re-, 
turned  to  him  more  than  four  years  before  com- 
mencement of  the  suit,  and  certain  moneys  ad- 
vanced more  than  four  years  before  the  suit, 
was  barred  by  the  statute  of  limitations.  But 
the  right  of  action  for  contribution  to  reim- 
burse the  plaintiff  for  payment  of  firm  debts 
which  were  paid  by  him  less  than  four  years  be- 
fore the  institution  of  the  suit  was  not  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ||  134,  142;  Dec.  Dig.  <&=> 
28(1).] 

4.  PucADiNO  «s»218(4)  —  Deiccbbkb  —  Dis- 

UISSAL 

It  was  erroneous  to  dismiss  the  action  on  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  <&=>218(4).] 

Evans,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;  E.  E.  Cox,  Judge. 

Action  by  J.  G.  McPbaul  against  W.  R. 
Carry  and  others.  There  was  a  judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 


I  Pope  &  Bennet,  of  Albany,  for  plalntUT  In 
error.  Smith  &  Miller,  of  Edison,  and  M.  C. 
Edwards,  of  Dawson,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  EVANS,  P.  J.,  dis- 
senting. 

(146  Ga.  264) 
ROSSMAN  T.  GEORaiA  RT.  &  POWER  CO. 
et  al.    (No.  171.) 

(Supreme  Court  of  Georgia.    Dec  13, 191&) 

(Syllabut  ly  the  Oovrt.) 

1.  Cabriebs  €=>355  —  Carbiaoe  of  Pabsen- 

OEBS— RiOHT  TO  SEAT. 

As  a  general  rule,  a  carrier  operating  an  in- 
terurbas  electric  line  is  under  a  legal  duty  to 
furnish  a  passenger  on  its  cars  with  a  seat.  If 
one  boards  such  a  car  with  the  intention  to  be- 
come a  passenger,  and  refuses  to  pay  his  fare 
because  from  the  crowded  condition  of  the  car 
he  is  unable  to  procure  a  seat,  he  cannot  insist 
on  riding  free  while  standing.  If  he  is  unwilling 
to  accept  transportation  unless  provided  with  a 
seat,  he  must  abandon  the  car  if  the  carrier 
gives  him  a  reasonable  opportunity  to  leave  it  in 
safety.  If,  after  a  refusal  to  pay  the  fare  be- 
cause not  provided  with  a  seat,  and  after  he  has 
been  afforded  a  reasonable  opportunity  to  leave 
the  car  in  safety,  he  refuses  to  leave  the  car, 
the  conductor  may  eject  him  and  use  necessary 
force  to  accomplish  his  expulsion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  1416-1422;    Dec  Dig.  «=3055.] 

2.  Casbiebs   i6=>365(2),   380(1)— Cabbiage   of 
Passen  oebs— Ejection — Fohce. 

In  accomplishing  such  ejection  the  carrier 
cannot  use  more  force  than  is  necessary;  and 
if  in  an  action  against  the  carrier  the  plaintiff 
ejected  complains  that  he  was  "bruised"  by  the 
ejection,  he  must  allege  that  the  force  used  was 
unnecessary,  or  state  the  facts  from  whidi  such 
an  inference  may  be  drawn. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  1451,  1464-1466,  1469;  Dec  Dig. 
<S=>365(2),  380(1).] 

3.  Cabbiebs  <s=>363,  380(1)— CIabbiaqk  or  Pas- 
SENGEBS — Ejection. 

An  interurban  electric  carrier  cannot  law- 
fully eject  a  person  refusing  to  pay  fare  on  ac- 
count of  not  being  provided  with  a  seat,  at  an 
improper  place  or  at  a  place  where  his  ejection 
will  be  attended  with  peril  or  danger.  An  alle- 
gation that  the  place  where  the  ejection  occur- 
red was  "many  hundred  feet  from  a  regular 
stopping  place"  does  not  charge  that  the  ejec- 
tion was  at  an  improper  place,  or  widi  unneces- 
sary force. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §8  1445,  1446,  1464-1466,  1469; 
Dec  Dig.  «=>363,  380(1).] 

Ebrror  from  Superior  Court,  De  Kalb  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  by  W.  H.  Rossman  against  the  Geor- 
gia Railway  &  Power  Company  and  others. 
There  was  a  judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Nalley  &  Scott,  of  Atlanta,  for  plaintUC  In 
error.  Colquitt  &  Conyers,  of  Atlanta,  for 
defendants  in  error. 

EVANS,  P.  J.  In  substance  the  plaintiff  al- 
leged the  following:    The  defendant  operates 
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an  Internrban  railway  line  between  Atlanta 
and  Stone  Mountain.  Plaintiff  with  75  or  80 
other  persons  at  Stone  Mountain  were  awaltr 
ing  the  arrival  of  the  cars  from  Atlanta,  so 
tbat  they  could  board  them  on  their  retdrn 
trip.  When  the  cars  reached  Stone  Mountain, 
the  trailer  car,  which  had  been  customarily 
operated  over  the  defendant's  line,  was  de- 
tached, leaving  only  one  car  to  be  operated 
on  the  return  trip.  The  plaintiff,  with  the 
other  passengers,  boarded  this  car,  the  plain- 
tiff intending  to  ride  as  a  passenger  to  the 
dty  of  Atlantaj  He  was  unable  to  obtain 
a  seat,  and  refused,  after  the  car  had  gone 
scHne  distance,  to  pay  the  usual  and  customary 
fare  demanded  of  him  by  the  conductor.  TJp- 
<Mi  Ills  refusal  to  pay  the  fare  the  car  was 
stopped,  and  the  plaintiff  was  ejected  at  a 
point  not  at  a  regular  stopping  place,  in 
the  presence  of  his  friends  and  many  stran- 
gers, and  on  this  account  he  was  "greatly 
humiliated  In  mind,  body,  and  spirit";  he 
was  "bruised  and  injured  about  his  arms 
and  body,  caused  by  the  manner  and  method 
In  which  he  was  ejected  from  the  car."  The 
drcnmstancea  attending  his  ejection  from  the 
car  were  not  made  to  appear  In  the  petition. 
His  complaint  is  that  the  defendant  was  negli- 
gent, in  that  it  failed  to  furnish  him  with 
reasonably  safe  and  comfortable  transporta- 
tion from  Stone  Mountain  to  Atlanta,  failed 
to  fnmlsh  him  with  a  seat  and  with  a  car 
In  'which  he  could  have  been  seated,  and 
ejected  him  from  the  car  on  which  he  was 
riding  at  a  place  not  established  as  a  regular 
stop  for  itassengers  to  get  on  or  off  the  de- 
fendant's cars,  and  In  the  manner  of  his  ejec- 
tion. His  petition  was  dismissed  on  general 
demarrer,  and  he  excepted. 

[1]  If  the  passenger  had  provided  himself 
with  a  ticket,  the  conductor  could  not  have 
required  him  to  surrender  it  until  he  bad  fur- 
nished him  with  a  seat.  But  while  a  pas- 
senger may  decline  to  surrender  his  ticket 
until  he  is  furnished  with  a  seat,  he  cannot 
insist  on  riding  free  while  standing.  He  can- 
not avail  himself  of  the  benefit  of  the  trans- 
portation offered  him  under  bis  contract, 
and  at  the  same  time  withhold  from  the  car- 
rier his  tidcet,  which  Is  the  evidence  of  his 
having  paid  his  fare.  If  a  passenger  with 
a  ticket  desires  to  repudiate  his  contract  be- 
cause of  the  carrier's  failure  to  comply  with 
a.  part  of  his  obligation,  he  must  do  so  in 
toto.  Be  cannot  appropriate  its  benefits  and 
at  the  same  time  get  rid  of  its  burden. 
Southern  Hallway  Co.  v.  Nappier,  138  Oa.  31, 
74  S.  E.  778;  2  Hutchinson  on  Carriers,  { 
1113.  The  principle  of  this  role  also  applies 
to  intending  passengers  of  Interurban  cars 
who  board  the  car  with  the  intention  of 
paying  the  fare  on  the  car^    The  plaintiff 


does  not  make  it  appear  that  the  car  had 
left  Stone  Mountain  before  he  discovered 
that  be  could  not  get  a  seat.  If  be  made  such 
discovery  after  he  got  on  the  car,  but  before 
it  was  in  motion,  and,  with  full  opportunity 
to  leave  it,  nevertheless  he  remained  on  it, 
he  wlU  be  deemed  to  have  elected  to  take 
the  accommodations  furnished  him;  be 
could  not  refuse  to  pay  fare  and  gratuitous- 
ly complete  his  journey.  If  one  who  boards 
the  car  of  an  interurban  electric  company  is 
unwilling  to  accept  transportation  unless 
furnished  with  a  seat,  he  must  abandon  the 
car,  and  the  carrier  is  bound  to  afford  him 
a  reasonable  opportunity  to  leave  it  In  safety. 
If,  after  such  refusal  to  pay  fare  because  not 
provided  with  a  seat,  and  after  he  has  been 
afforded  a  reasonable  opportunity  to  leave 
the  car  in  safety,  he  refuses  to  leave  the  car, 
the  conductor  may  eject  him,  and  use  neces- 
sary force  to  accomplish  his  expulsion. 

[2,  3]  Though  a  carrier  may  have  the  right 
to  eject  a  passenger  who  refuses  to  pay  fare, 
unnecessary  force  must  not  be  used.  The 
plaintiff  alleged  that  he  was  "bruised  and 
injured  about  his  arms  and  body,  caused  by 
the  manner  and  method  in  which  he  was 
ejected  from  the  car."  The  only  "manner 
and  method"  of  ejection  alleged  is  that  the 
conductor  stopped  the  car  at  a  place  many 
hundred  feet  away  from  a  regular  stop,  and 
"after  it  was  stopped  petitioner  was  ejected 
therefrom."  There  is  no  allegation  from 
which  it  can  be  deduced  that  unnecessary 
force  was  used.  The  plaintiff  adiplts  that 
he  refused  to  pay  fare,  and  that  the  car  was 
stopped  so  as  to  give  him  an  opportunity 
to  leave  It.  No  complaint  is  made  that  he 
was  not  given  time  to  leave  the  car.  It  was 
a  part  of  his  case  to  show  excessive  force 
was  used;  he  does  not  allege  It.  It  the 
bruises  on  the  arms  and  body  were  the  result 
of  hlB  resistance  of  the  conductor's  effort 
to  eject  him,  and  the  force  used  was  not  ex- 
cessive, the  carrier  is  not  liable  for  such  in- 
juries. He  complains  that  he  was  put  off 
"many  hundred  feet  from  a  regular  stopping 
place,"  but  no  complaint  is  made  that  the 
place  was  an  improper  one  to  alight  from  the 
car  in  safety.  We  do  not  understand  the  law 
to  be  tbat  one  who  boards  an  interurban  elec- 
tric car  to  be  transported  as  a  passenger, 
and  who  refuses  to  pay  his  fare  because  not 
given  a  seat,  has  the  right  to  demand  that 
he  be  carried  to  the  next  regular  stopping 
place.  When  he  refuses  to  accept  the  car- 
rier's accommodation  and  the  carrier  gives 
him  an  opportunity  to  leave  the  car  at  a 
proper  place  in  safety,  he  must  leave  the  car; 
otherwise  he  may  be  lawfully  ejected. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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CHESAPEAJCB  ft  O.  KT.  CO.  t.  MBBI- 
WBTHER  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Mot. 

16,  181S.    Bebearuig  Denied  Jan.  16, 

1917.) 

1.  Watebs    ahd    Wateb    Codbbks    *=>64— 
Feeshets— Obbtbuction  of  Flow— Liabil- 

ITT. 
A  railroad  which,  to  protect  its  line,  con- 
structs a  high  embankment,  several  feet  from 
the  shore  line  at  low-water  mark,  and  narrowed 
the  channel  of  a  stream,  is  not  liable  therefor  to 
a  riparian  owner  whose  land  is  damaged  by  the 
flood  of  an  unusual  and  extraordinary  freshet. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
/ater  Courses,  Cent.  Dig.  S   209;    Dec.  Dig. 
<S=>54.] 

2.  Waters    and    Wateb    Coubses    €=»54— 
Freshets— Obstbuotion  of  Flow— Liabil- 

ITT. 

A  railroad  is  within  its  rights  on  changing 
the  location  of  its  track  from  one  part  of  its 
rieht  of  way  to  another  to  escape  the  danger  in- 
cident to  a  "14  per  cent,  curve,"  and  in  con- 
structing its  embankment  sufficiently  high  to 
protect  Its  roadbed  and  other  property  from  in- 
jury by  accidental  and  extraordinary  floods. 
WEd.  Note. — For  other  cases,  see  Waters  and 
atcr  Courses,  C^t  Dig.  t  209;  Dec.  Dig. 
«=354.] 
Sims,  J.,  dissenting. 

Elrror  to  Circuit  Court,  Amherst  County. 

Action  by  one  Meriwether  and  others 
agalDst  the  Chesapeake  &  Ohio  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

HarrisoD  &  Long,  of  Lynchburg,  for  plain- 
tiff in  error.  Aubrey  Strode,  of  Amherst, 
and  Wm.  Beasley,  of  Lynchburg,  lor  defend- 
ants in  error. 

Vk  HITTLB,  J.  In  the  trial  court  the  posi- 
tions of  the  parties  were  reversed ;  defendants 
in  error  were  plaintiffs,  and  the  plaintiff  in 
error  defendant.  The  case  in  outline  is  as 
follows: 

The  alleged  cause  of  action  Is  that  the  de- 
fendant, by  changing  the  location  of  Its  road- 
bed' and  track  and  building  an  embankment 
or  fill  along  its  right  of  way  on  James  river 
In  Bedford  county,  unlawfully  narrowed  the 
channel  and  lessened  the  space  for  the  flow 
of  the  stream  in  high  water  and  changod  its 
natural  course,  and  thereby,  during  a  freshet 
in  the  spring  of  1913,  flooded  plaintiffs'  farm 
on  the  opposite  side  of  the  river  in  Amherst 
county  and  its  island  in  the  river  and  inflicted 
the  injuries  of  which  they  complain.  The 
case  was  tried  upon  that  theory,  and  resulted 
in  a  verdict  for  the  plaintiffs  for  $1,400,  upon 
which  the  Judgment  under  review  was  ren- 
dered. 

Prior  to  the  year  1910,  the  defendant's 
track  at  the  point  In  question  was  located  at 
tlie  foot  of  a  bluff  on  a  sharp  curve,  to  avoid 
which,  during  that  year,  the  railway  com- 
pany relocated  Its  track  nearer  the  bank 
of  the  river  for  the  distance  of  1,750  feet,  in 
part  upon  the  embankment  of  the  towpath 


of  the  old  James  River  ft  Kanawha  Canal 
Company,  to  whose  property  rights  the  de- 
fendant succeeded.  This  old  towpath  was 
12  feet  above  low-water  mark,  and  the  new' 
embankment  was  raised  to  the  height  of  25 
feet  from  the  same  level. 

Admittedly,  the  change  of  location  and  in- 
creased elevation  of  the  embankment  exerted 
no  influence  whatever  upon  the  flow  of  the 
river  at  ordinary  stage,  since  the  base  of  the 
latter  was  10  feet  distant  from  low-vrater 
mark  and  the  intervening  space  was  traversed 
by  a  wagon  road.  The  low  grounds  on  plain- 
tiffs' farm  were  only  6  or  7  feet  above  low- 
water  mark. 

The  evidence,  we  think,  indisputably  plac- 
es the  freshet  of  1913  In  the  class  of  "acci- 
dental or  extraordinary  floods,"  such  as 
from  the  observation  and  experience  of  men 
of  ordinary  prudence,  familiar  with  the  river, 
would  not  reasonably  be  expected  to  occur. 
In  the  memory  of  the  oldest  residents  in 
that  vldnity  there  had  only  been  two  other 
freshets  that  approximated  the  flood  of  1913 
in  magnitude,  namely,  the  "great  freshets" 
of  1870  and  1877;  and  all  of  them  were 
characterized  as  "extraordinarily  high  fresh- 
ets," the  highest  that  had  ever  been  seen  in 
the  river.  The  records  of  the  water  power 
department  of  the  railway  company  also 
showed  that  the  height  of  the  water  at 
Cinton  Forge  In  the  1913  flood  was  28.4  feet, 
and  that  it  was  25  feet  at  the  point  of  de- 
fendant's embankment,  and  24.6  feet  at 
Lyncnuurg,  eight  miles  further  east  These 
facts  in  the  opinion  of  the  engineer  at  the 
head  of  the  water  department  showed  "a 
tremendous  accumulation  of  water  at  Clif- 
ton Forge,  whldi  caused  that  phenomenal 
rise  above  what  had  been  there  before,  and  in 
consequence  of  which  the  water  came  down 
In  a  great  volume  at  high  speed  between  those 
two  points,  much  more  so  than,  had  been 
at  previous  freshets."  It  was  also  In  evi- 
dence that  the  freshet  of  1913  rose  faster, 
came  quicker  from  the  mountains,  rose  more 
rapidly,  was  swifter  in  flow  and  quicker  In 
fall  than  was  the  case  with  Its  two  great 
t)redecessor8. 

[1]  In  these  circumstances,  confining  our 
decision  to  such  injury  as  was  inflicted  upon 
plaintiffs*  land  by  reason  of  the  construction 
of  the  embankment  In  its  effect,  If  any  there 
was,  on  the  flood  of  1913,  we  are  of  opinion 
that  It  imposed  no  liability  on  the  defendant. 

The  case  of  Cubblns  v.  Mississippi  River 
Commission,  decided  by  the  United  States 
Supreme  Court  at  October  term,  1915,  241 
U.  S.  351,  36  Sup.  Ot.  671,  60  L.  Ed.  1041, 
is  decisive  of  the  questions  here  Involved. 
Mr.  Chief  Justice  White,  delivering  the  opin- 
ion of  the  court  In  that  case  (after  statins 
the  general  rule,  that  "the  free  flow  of  water 
In  rivers  was  secured  from  undue  lnterrui>- 
tlon,  and  the  respective  riparian  proprietors, 
in  consequence  of  their  right  to  enjoy  the 
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same,  were  protected  from  undue  Inter- 
ference or  bnrden  created  by  obstruc- 
tions to  the  flow  by  deflection  In  Ita  course, 
or  any  other  act  limiting  the  right  to  enjoy 
the  flow,  or  causing  additional  burdens  by 
changing  It,"  observes: 

"But  while  this  was  universally  true,  a  lim- 
itation to  the  rule  was  also  univeraally^  recog- 
nized by  which  individuata,  in  case  of  accidental 
or  extraordinary  floods,  were  entitled  to  erect 
such  worka  as  would  protect  them  from  the  con- 
aequences  of  the  flood  by  restraining  the  sam^ 
and  that  no  other  riparian  owner  was  entitled 
to  complain  of  such  action  upon  the  ground  of 
injury  inflicted  thereby,  because  all,  as  the  re- 
sult of  the  accidental  and  extraordinary  con- 
dition, were  entitled  to  the  enjoyment  of  the 
common  right  to  construct  works  for  their  own 
protection." 

•me  learned  Chief  Justice  maintains  these 
principles  by  reason  and  authority,  showing 
that  the  general  rule  and  Its  limitation  were 
recognized  by  the  Roman  Law,  the  Code  Na- 
poleon, the  law  of  Scottand  and  England, 
and  also  of  this  country.  Although,  In  this 
country,  he  remarks: 

"It  is  true  to  say  that  much  contrariety  and 
confusion  exist  in  the  adjudged  cases  as  to  when 
it  is  applicable,  some  cases  extending  tlie  rule 
so  far  as  to  virtually  render  the  limitation  In- 
operative, others  extending  the  limitation  to 
such  a  degree  as  reaUy  to  cause  it  to  abrogate 
the  rule  itself.  But  into  these  differences  and 
contrarieties  it  is  not  at  all  necessary  to  enter, 
since  there  is  no  decided  case,  whatever  may 
be  the  difference  as  to  the  application  of  the 
limitation,  holding  that  it  does  not  exist,  and 
when  in  fact  the  very  statement  of  the  general 
rule  requires  it  to  be  determined  whether  that 
rule  as  correctly  stated  would  include  situa- 
tions which  the  limitation,  if  recognized,  would 
oclude." 

12]  The  evidence,  as  we  view  It,  plainly 
brings  this  case  within  the  Influence  and  pro- 
tection of  the  limitation  to  the  general  rule. 
The  railway  company  was  within  its  rights 
In  changing  the  location  of  its  track  from  one 
part  of  its  right  of  way  to  another  to  escape 
the  danger  incident  to  a  "14  per  cent  curve," 
and  In  constructing  Its  embankment  suflB- 
dently  high  to  protect  Its  roadbed  and  other 
property  from  Injury  by  accidental  and  ex- 
traordinary floods. 

It  follows  from  what  we  have  said  that  the 
jodgment  of  the  court  below  Is  erroneous  and 
mtjA  be  reversed,  and  the  case  remanded 
for  further  proceedings  not  Inconsistent  with 
this  opinion. 

Reversed. 

SIMS,  J.  (dissenting).  I  cannot  concur  In 
the  view  that  the  decision  of  the  United 
States  Supreme  Court  in  the  case  of  Cubblns 
V.  Mississippi  River  Commission,  cited  In  the 
majority  opinion  of  this  courts  Is  applicable 
to  and  controls  the  decision  of  the  case  be- 
fore OS. 

The  former  cas«  was  a  suit  by  the  owner  of 
a  piece  of  land  on  the.  east  bank  of  the  Mis- 
sissippi river,  adjacent  to  Memphis,  Tenn., 
on  behalf  of  hlmseU  and  of  others  owning 
similar  land  in  the  same  locality,  against 
the  Mississippi  River  Commission,  created 
by  act  of  Congress,  and  16  local  state  levee 


boards,  operating  on  the  river  between  Cape 
Girardeau,  Mo.,  and  the  mouth  of  the  river 
at  the  Gulf  of  Mexico,  3  of  these  boards 
being  organized  under  the  laws  of  Missouri, 
4  under  the  laws  of  Arkansas,  1  under  that 
of  Tennessee,  1  under  the  law  of  Mississippi, 
and  6  under  the  law  of  Louisiana. 

The  &Uowing  further  statement  of  this 
case  Is  taken  from  the  opinion  of  the  court: 

"It  was  alleged  that  in  flood  seasons,  when  the 
water  in  the  Mississippi  river  rose  above  its 
natural  low-water  banKs,  such  water  would  flow 
out  and  over  the  vast  basins  in  which  the 
alluvial  valley  between  Cape  Girardeau  and  the 
Gi»lf  formed  itself,  and  would  then,  either  by 
percolation  gradually  flow  back  into  the  river, 
or  be  carried  over  and  through  the  basins  by 
the  streams  flowing  through  them  into  the  QuH 
of  Mexico,  where  such  streams  emptied.  It 
was  further  alleged  that  the  land  of  the  com- 
plainant, when  the  river  in  the  flood  periods 
was  thus  permitted  to  discharge  its  waters,  was 
so  situated  that  it  was  beyond  the  reach  of  over- 
flow from  the  river.  It  was  then  alleged  that 
in  1883  the  Mississippi  River  Commission,  act- 
ing under  the  authority  of  Congress,  bad  de- 
vised a  plan  known  as  the  "Eads  Plan,"  by 
which  it  was  contemplated  that  on  both  banks 
of  the  river,  except  at  certain  places,  which 
were  stated,  a  line  of  embankment  or  levees 
would  be  built  which,  in  times  of  high  water  or 
flood,  would  hold  the  water  relatively  within  the 
lines  of  the  low-water  banks,  thus  improving 
navigation  by  causing  the  water  to  deepen  the 
bed,  and  saving  the  country  behind  the  levees 
from  inundation.  It  was  averred  that,  to  fur- 
ther this  plan,  the  various  state  levee  boards, 
which  were  made  defendants,  were  organized, 
and  that  all  of  them,  within  the  scope  of  tlieir 

gower  and  the  limits  of  their  financial  ability, 
ad  aided  in  carrying  on  this  work,  and  that,  as 
the  result  of  their  work  and  of  the  levees  built 
by  the  Mississippi  River  Commission,  it  had 
come  to  pass  tnat  from  Cairo  to  the  Gulf,  a 
distance  of  about  1,050  miles,  on  both  sides  of 
the  river,  except  at  points  which  were  stated, 
there  was  a  continuous  line  of  levee,  restraining 
the  water  from  flowing  out  into  the  basins,  as 
above  stated,  and  which;  in  many  instances,  cut 
off  the  outiets  connecting  the  streams  which 
drained  the  basins  and  ultimately  carried  ott 
the  water  to  the  GuU.  It  was  charged  that  this 
line  of  levees  as  a  whole  had  been  virtually 
adopted  by  the  Mississippi  River  Commission, 
which  body  had  assumed  control  of  the  whole 
subject,  and  that  such  body  and  all  the  state 
agencies  co-operating  were  engaged  in  strength- 
cnine.  elevating,  reviewing,  repairing,  and  in- 
creasing the  lines  of  levee  so  as  to  more  effec- 
tually accomplish  the  purpose  in  view. 

"It  was  charged  'that  the  effect  of  the  closing 
by  the  defendants  of  the  natural  outlets  along 
the  said  river,  and  the  confining  of  the  flood 
waters  between  the  levee  system  as  a  whole,  is 
to  obstruct  the  natural  high-water  flow  of  the 
water  of  snid  river  in  and  along  its  natural  bed 
for  its  entire  length,  thereby  raising  the  level  of 
the  water  to  such  an  extent  that  snid  flood  wa- 
ters, within  the  last  five  years,  have  attnined  a 
sufficient  height  to  flow  over  complainant's  land, 
and  when  there  is  not  a  high-water  stage  In 
said  river,  the  waters  of  said  river  accumulate, 
flow  o>ver  and  remain  standing  upon  and  over 
said  lands  of  complainant  to  a  depth  of  from 
4  to  8  feet,  so  that  complainant  is  now  being 
interrupted  in  the  profitable  use,  occupation, 
and  enjoyment  of  his  said  land.'  And  it  was 
further  alleged  that  'said  land  is  being  covered 
with  superinduced  additions  of  sand,  silt,  and 
gravel,  now  from  6  inches  to  3  feet  in  depth; 
the  houses  and  fences  thereon  are  being  washed 
away,  rendering  the  said  land  and  the  houses 
thereon  unfit  for  occupancy,  driving  awny  the, 
tenants,  doing  irreparable  h: 
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said  land,  impairins  its  osefulness,  caasins  the 
practical  destruction  thereof,  and  destroying  ita 
market  value.' 

"It  waa  averred  that  to  obstruct  the  river  as 
alleged  was  a  violation  of  the  legal  rights  of  the 
complainant,  since  be  was  entitled  to  the  nat- 
ural flow  of  the  river  within  its  natural  high  or 
low  water  bed,  free  from  interference  b;  the 
acts  of  the  defendants.  Averring  that  no  pro- 
ceedings had  been  taken  to  expropriate  {he  land, 
and  that  no  offer  to  pay  for  the  same  had  been 
made,  and  that  the  acts  complained  of  consti- 
tuted a  taking  without  compensation,  in  viola- 
tion of  due  process  of  law  under  the  Constitu- 
tion of  the  United  States,  and  that  there  was 
no  adequate  remedy  at  law,  the  prayer  was  for 
an  injunction  against  the  Mississippi  Biyer 
Commission  and  all  its  officers,  employes,  agents, 
and  contractors,  wherever  found,  and  against  all 
the  local  levee  boards  and  their  officers,  em- 
ployte,  agents,  and  contractors,  perpetually  pro- 
hibiting them  from  further  building  any  levees, 
from  enlarging,  strengthening,  repairing,  or  do- 
ing any  act  to  maintain  the  levees  already  built, 
and  for  g;eneral  relief. 

"Hie  bill  was  amended  by  alleging  that  the 
overflow  of  complainant's  land,  as  averred,  in- 
stead of  having  happened  within  five  years,  had 
occurred  within  one  year,  and  the  original  prayer 
waa  added  to  by  asking  that  if  it  was  found  that 
the  injunction  prayed  could  not  be  granted,  the 
case  be  transferred  from  the  equity  to  the  law 
side,  and  be  converted  into  a  law  action  to  re- 
cover from  the  Yazoo-Mississippi  Delta  levee 
board,  the  local  Mississippi  board  which  alone 
of  the  defendants  had  been  served,  the  sum  of 
$600,000  as  the  value  of  the  plantation  alleged 
to  have  been  wrongfully  taken. 

"A  motion  by  that  corporation  was  made  to 
dismiss  the  bill  on  the  ground  that  it  stated  no 
basis  for  relief,  and  in  any  event  it  alleged  no 
ground  for  equitable  Jnrisdiction,  since  at  best, 
upon  the  theory  that  a  cause  of  action  was 
stated  there  was  plainly  an  adequate  remedy  at 
law.  On  the  hearing  the  motion  to  dismiss  was 
joined  in  by  the  Mississippi  River  Commission, 
and  the  case  is  here  as  the  result  of  the  action 
of  the  court  below  in  dismissing  the  bill  for 
want  of  equity." 

As  expressly  stated  by  the  learned  and 
eminent  Judge  In  his  opinion  in  such  case, 
the  subject  was  considered,  "looking  at  It  In 
a  twofold  aspect:  First,  with  reference  to  the 
rights  and  obllgatioDs  of  the  landowners  and 
the  power  of  the  state  to  deal  with  the  sub- 
ject ;  and,  second,  with  reference  to  the  pow- 
er of  the  United  States  to  erect  levees  to 
confine  the  water  for  the  purpose  of  improv- 
ing navigation,  as  superimposed  on  the  right 
of  the  landowners  or  that  of  the  state  author- 
ities to  construct  such  levees,  if  such  right 
obtains,  and  If  not,  as  Independently  exist- 
ing tn  virtue  of  the  dominant  power  to  im- 
prove navigation  vested  in  Congress  under 
the  Constitution." 

I  can  but  feel  that  what  Is  said  In  such  a 
case  In  reference  to  a  situation  where  there 
was  statutory  provision  on  the  subject,  na- 
tional and  state,  comprehending  an  Immense 
plan  of  beneficial  improvement,  adequate  to 
compel  the  general  erection  of  levee  works 
sufficient  therefor,  Is  not  applicable  or  of 
controlling  force  where  there  has  been  no 
legislation  on  the  subject — no  general  or 
legislative  policy  on  the  subject,  existing  or 
declared —  and  where  the  Inevitable  result  of 
allowing  one  proprietor  to  erect  such  works 
on  his  land  to  protect  his  property  £rom  the 


result  of  accidental  or  extraordinary  floods 
would  be  to  compel  another  riparian  owner 
to  erect  similar  works  on  his  land  as  a  nec- 
essary means  of  defense.  This  would  re- 
sult In  spasmodic  Individual  action  here  and 
there,  and  in  great  hardship  and  injustice 
before  any  co-ordinate  and  efficient  system 
on  the  subject  could  be  evolved. 

It  will  be  observed  that  the  case  of  Gubblns 
V.  Mississippi  River  Commission  applies  a 
different  rule  as  applicable  to  the  question  of 
liability  of  one  riparian  owner  to  another  for 
erecting  a  levee  or  embankment  by  the  for- 
mer on  his  own  land  to  protect  it  from  the 
overflow  of  the  river,  from  that  which  has 
heretofore  obtained  in  Virginia,  and  a  great 
number  of  other  states.  This  rule,  as  laid 
down  In  the  case  of  American  Locomotive  Co. 
V.  Hoffman,  105  Va.  343,  54  S.  E.  26,  6  L. 
B.  A.  (N.  S.)  252,  8  Ann.  Cas.  773,  as  stated 
tn  Its  syllabus,  is  as  follows: 

"A  lower  riparian  owner  has  no  right  to  pen 
back  or  obstruct  the  flow  of  a  water  course  so 
as  to  flood  the  lands  of  the  upper  owners. 
•  •  •  Due  care  should  be  taken  not  to  ob- 
struct the  natural  flow,  including  such  rises  as 
are  usual  and  ordinary  and  reasonably  to  be 
anticipated  at  certain  seasons  of  the  year.  But 
a  lower  proprietor  is  not  bound  to  take  precau- 
tions against  extraordinary  freshets  which  hu- 
man sagacity  cannot  foresee  nor  human  ex- 
perience foretell.    •    •    •  •• 

This  rule.  In  each  case  of  asserted  liability 
against  a  riparian  landowner  for  his  action 
In  building  a  levee  or  embankment  for  the 
purpose  aforesaid,  where  injury  would  be 
occasioned  another  riparian  landowner  only 
in  the  event  of  an  extraordinary  flood,  which 
flood  in  fact  occurred,  reduces  the  inquiry 
to  this:  Could  the  flood  which  occurred  and 
which  occasioned  the  Injury  complained  of 
have  been  foreseen  or  anticipated  by  the  exer- 
cise of  ordinary  foresight?  If  the  fact  be 
that  by  the  exercise  of  sacb  foresight  the 
defendant  conld  have  foreseen  or  anticipated 
that  such  a  flood  would  occur,  he  is  liable  for 
the  injury  done  by  the  flood  resulting  from 
such  levee  or  embankment  being  erected — 
otherwise  not;  whereas,  the  rule  of  the  Unit- 
ed States  Supreme  Court  case  cited  and  above 
referred  to  Is  precisely  the  opposite,  namely, 
in  effect:  That  if  the  fact  be  that  the  defend- 
ant does  foresee  and  anticipate  that  such  a 
flood  will  occur,  be  may  build  the  levee  or 
embankment  to  protect  his  own  property,  and 
he  Is  not  liable  for  the  Injury  done  by  the 
flood  resulting  from  such  levee  or  embank- 
ment being  erected. 

The  latter  rule  had  its  origin  in  the  dvil 
law,  and  has  not  been  adopted  in  any  of  the 
states  except  in  Louisiana,  where  the  civil  law 
is  in  force,  so  far  as  I  have  been  able  to  find. 
I  do  not  understand  that  it  is  meant  to  say, 
in  the  extract  from  the  United  States  Su- 
preme Court  case  contained  in  the  quotation 
therefrom  in  the  majority  opinion  above,  that 
the  civil  law  rule  above  referred  to  has 
been  adopted  generally  in  this  country.  This 
is  made  manifest  by  reference  to  the  various 
state  cases  dted  in  such  opinion  aa  ooqlaalnlns 
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"the  limitation"  referred  to.  These  cases  are 
the  following:  BnrweU  t.  Hobson,  12  Grat. 
(53  Va.)  322,  6B  Am.  Dec.  247;  Cairo,  V.  & 
C*  B.  Co.  V.  Brevoort  (0.  C.)  62  Fed.  129,  25 
L.  B.  A.  527;  Crawford  ▼.  Bambo,  44  Ohio 
St.  279,  7  N.  B.  429;  O'Connell  v.  B^ast  Ten- 
nessee, V.  &  G.  B.  Co.,  87  Ga.  246,  13  S.  E. 
489.  13  I..  B.  A.  394,  27  Am.  St  Bep.  246; 
Taylor  v.  Flckas,  64  Ind.  167,  31  Am.  Bep. 
114;  Shelbyvllle  &  B.  Tnrnp.  Co.  v.  Green, 
99  Ind.  205;  Mallbot  ▼.  Fugh.  30  La.  Ann. 
1359.  An  examination  of  all  of  these  cases 
shows  that  In  no  one  of  them,  except  In  the 
Louisiana  case  of  Mallhot  t.  Pugh,  SO  La. 
Ann.  1359,  was  the  civil  law  rule  under  con- 
sideration adopted  or  applied.  Among  the 
cases  dted  on  this  subject  in  such  United 
States  Supreme  Court  opinion  is  Burwell  y. 
Hobson,  12  Grat  (53  Va.)  322,  65  Am.  Dec 
247.  The  nature  of  that  case  will  appear 
fnm  Its  syllabus,  which  is  as  follows: 

"H.,  owning  lands  on  both  sides  of  a  creek 
which  frequently  overflowed  its  banks,  built  a 
dike  along  the  south  side  of  it,  to  protect  his 
low  grounds  on  that  side  of  the  creek;  and  this 
caused  the  creek  to  overflow  the  land  on  the 
north  side  still  more.  At  his  death  bis  lands 
were  divided  by  commissioners,  who  allotted  to 
one  of  his  children  the  land  on  the  south  side  of 
the  creek,  and  to  another,  W.,  the  land  on  the 
north  side;  and  in  their  report  they  made  no 
allusion  to  the  dike.  Tbe  son  receiving  the  land 
on  the  south  side  of  the  creek,  afterwards  sold 
it  to  B. ;  and  then  W.,  owning  the  land  on  the 
north  side,  commenced  to  build  a  dike  on  that 
side,  to  protect  his  lands,  which  would  have  the 
effect  to  destroy  the  dike  built  by  H.,  and  oveiv 
flow  the  low  grounds  on  the  south  aide.  B. 
then  filed  a  bul  to  enjoin  the  building  of  the 
dike  on  the  north  side.    Held: 

"1.  B.  is  entitled  to  have  his  dike  as  it  was 
when  H.  died,  and  to  have  his  lands  protected 
thereby;  and  W.  has  no  right  to  build  a  dike 
MI  bis  side  of  the  creek,  which  would  destroy 
the  dike  of  B.  and  overflow  his  low  grounds. 

"2.  Equity  will  interfere  to  prevent  the  build- 
ing of  the  dike ;  and  will  compel  W.  to  abate  so 
much  of  his  dike  already  built  as  would  injure 
the  dike  and  low  grounds  of  B." 

Moncnre,  J.,  In  delivering  the  opinion  of 
this  court  in  that  case,  said  in  part: 

"The  maxim,  'Sic  utere  tuo  nt  alienum  non 
Isdas,'  emphatically  applies  to  the  case  of  a 
riparian  proprietor,  and  is  the  true  legal  as  well 
as  moral  measure  of  his  rights.  He  has  no 
right  to  divert  the  stream,  or  any  part  of  it, 
from  its  accustomed  course,  to  tbe  injury  of 
other  persons.  This  is  a  plain  proposition,  laid 
down  by  all  the  writers  on  the  subject  of  water 
rights,  and  was  not  detiied  by  the  counsel  for 
tbe  appellee. 

"But  he  contended  that  it  is  confined  in  its 
application  to  the  ordinary  course  of  the  stream, 
and  that  a  riparian  proprietor  may  lawfully 
protect  his  property  from  floods,  by  erecting  a 
dike  or  other  obstruction  on  his  own  land, 
though  its  necessary  effect  may  be  to  turn  tbe 
superabundant  water  on  the  land  of  his  neigh- 
bor. Such  a  distinction  between  the  ordinary 
and  extraordinary  flow  of  a  stream  is  not  laid 
down  or  recognized  by  any  elementary  writer, 
nor  fai  any  adjudged  case,  so  far  as  I  have  seen. 
The  utmost  extent  to  which  the  authorities 
■eem  to  go  in  that  direction  is  that  a  riparian 
proprietor  may  erect  any  work  in  order  to  pre- 
vent bis  land  being  overflowed  by  any  change  of 
tbe  natural  state  ot  the  stream,  and  to  prevent 
its  dd  oonrse  trmm  being  altered.     Angell  cm 


Water  Courses,  {  333.  But  he  has  no  right, 
for  his  greater  convenience  and  benefit,  to  build 
anything  which,  in  times  of  ordinary  flood,  will 
throw  ^e  water  on  the  groiuds  of  another  pro- 
prietor, so  as  to  overflow  and  injure  them.  Id. 
i  384.  If,  in  the  case  of  such  an  obstruction,  it 
appears  that  the  injur;  therefrom  arose  from 
causes  which  might  have  been  foreseen,  such 
as  ordinary  i>eri(>dical  freshets,  he  is  liable  for 
the  damage.  Id.  {  349.  That  the  supposed  dis- 
tinction does  not  exist  was  expressly  decided  by 
the  Court  of  King's  Bench  in  Rex  v.  Tratford, 
20  Eng.  O.  L.  B.  498.  Tenterden,  O.  J.,  in 
delivering  tbe  Judgment  of  tbe  court  in  that  case, 
said,  'Now  it  has  long  been  established  that  the 
ordinary  course  of  water  cannot  be  lawfully 
changed  or  obstructed  for  the  benefit  of  one  class 
of  persons,  to  the  injury  of  another.  Unless, 
therefore,  a  sound  distinction  can  be  made  be- 
tween the  ordinary  course  of  water  flowing  in  a 
botmded  channel  at  all  usual  seasons  and  the 
extraordinary  course  which  its  superabundant 
quantity  has  been  accustomed  to  take  at  particu- 
lar seasons,  the  creation  and  continuance  of 
these  fenders  cannot  be  justified.  No  case  was 
cited,  or  has  been  found,  that  will  support  such 
a  distinction.'  Id.  502.  The  judgment  in  that 
case  was  reversed  in  the  Exchequer  Chamber. 
Trafford  v.  Bex,  21  Eng.  C.  L.  B.  272.  But 
tiiat  court  agreed  in  the  principle  laid  down 
by  the  Court  of  King's  Bench,  though  it  did  not 
discover,  upon  the  special  verdict,  a  finding  of 
sufficient  facts  to  warrant  its  application  to  the 
case. 

"It  is  often  the  mutual  interest  of  adjacent 
riparian  proprietors  to  agree  to  erect  works  on 
their  respective  lands  to  protect  them  against 
floods,  and  keep  the  water  at  all  times  in  its 
natural  channd.  That  interest  is  generally 
sufficient  to  bring  them  to  such  an  agreement. 
But  in  tbe  absence  of  agreement,  express  or  im- 
plied, or  of  any  statutory  provision  on  the  sub- 
ject, the  law  affords  no  means  of  compelling  the 
erection  of  such  works,  however  beneficial  they 
might  be  to  the  proprietors  or  the  public,  and 
win  not  -allow  one  proprietor,  by  erecting  such 
works  on  his  land,  to  compel  another  to  erect 
similar  works  on  his  as  a  necessary  means  of 
defense.  Each  has  tbe  exclusive  right  to  judge 
and  act  for  himself  on  this  subject,  taking  care 
not  to  Injure  the  property  of  the  Other." 

The  last  paragraph  of  this  quotation  Is 
especially  pertinent  to  the  question  under 
consideration,  namely,  whether  the  civil-law 
rule,  applied  in  the  United  States  Supreme 
court  case  above  cited,  is  properly  applicable 
In  this  state,  when  there  is  an  "absence 
•  •  •  of  any  statutory  provision  on  the 
subject,"  and  when  "the  law  affords  no  means 
of  compelling  the  erection  of  such  works, 
however  beneficial  they  ml^t  be  to  the  pro- 
prietors or  the  public,"  and  where  I  think 
the  law,  as  It  still  is,  "will  not  allow  one 
proprietor,  by  erecting  such  works  on  hla 
land,  to  compel  another  to  erect  similar  works 
on  his  as  a  necessary  means  of  defense." 

It  would  seem  that  where  a  limitation  is 
referred  to  in  the  opinion  of  the  United 
States  Supreme  Court  case  above  mentioned, 
where  it  is  said,  "In  this  country  it  is  also 
certain  •  •  •  that  the  limitation  Is  rec- 
ognized," it  Is  meant  merely  to  say  that 
there  la  in  all  countries  "a  limitation"  In 
some  form,  placed  upon  the  liability  of  in- 
dividuals for  erecting  "such  works  as  would 
protect  them  from  the  consequences  of  the 
flood  by  restraining  tbe  same."    It  was  noti 
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meant  to  say,  because  that  would  hare  been 
contrary  to  the  (act,  that  In  all  countries, 
Including  our  states,  the  dvll-law  rule  above 
referred  to  applied.  This  statement  does 
not  c<HitroTert  the  fact,  which  is  the  fact, 
that  in  most  of  our  states  "the  limitation" 
upon  such  liability  is  fixed  by  the  rule  in 
Virginia  above  adverted  to. 

It  may  be  noted  in  passing  that  Indiana 
puts  Into  effect  "a  limitation"  such  as  above 
referred  to  by  considering  the  flood  waters 
of  rivers  extending  beyond  their  ordinary 
channel  as  surface  waters,  and  applying  the 
common-law  rule  with  respect  to  surface 
waters  thereto,  namely,  that  each  landowner 
affected  thereby  may  fight  such  waters  as  a 
"common  enemy,"  and  hence  deduces  the  re- 
sult that  In  that  state  a  riparian  owner  may 
erect  an  embankment  on  his  own  land  to 
ward  off  the  fiood  waters  both  of  ordinary 
and  extraordinary  floods  from  overflowing 
his  lands  (see  Indiana  cases  cited  in  Cubbins 
V.  Mississippi  River  Commission,  supra), 
which  is  not  the  rule  in  Virginia,  nor  is  it 
the  rule  of  the  dvll  law  applied  in  the  Cub- 
bins  Cas& 

Again,  I  do  not  think  the  case  before  this 
court  is  one  where  the  erection  of  the  em- 
baniunent  by  the  defendant  was  in  further- 
ance of  any  purpose  to  fight  a  "common 
enemy,"  such  as  the  sea  or  extraordinary 
floods,  by  restraining  them  within  their 
banks,  which  is  contemplated  by  the  dvil- 
law  rule  above  referred  to,  and  to  those  enter- 
taining which  purpose  alone  such  civil-law 
rule  extended  Its  protection  against, individ- 
ual liability  for  damages.  The  purpose  of 
the  defendant  in  the  case  before  us  was  un- 
doubtedly "not  to  keep  the  water  within  the 
bed  of  the  river  for  the  purpose  of  preventing 
destruction  to  the  valley  lying  beyond  Its 
bed  and  banks,"  which  was  the  purpose  the 
civil-law  rule  was  Intended  to  conserve  (see 
Cubbins  ▼.  Mississippi  River  Commission, 
supra,  at  page  676),  but  it  constructed  its 
embankment  for  its  Individual  benefit  alone, 
without  any  idea  of  public  benefit.  As  Is  said 
In  the  case  of  Pappenhelm  v.  Metropolitan, 
etc..  Co^  128  N.  T.  430,  2S  N.  B.  518,  13  L. 


B.  A.  401,  26  Am.  St  Rep.  486,  In  reference 
to  a  defendant  daiming  immunity  under  a 
Gteorgla  statute,  authorizing  a  general  system 
of  levees  on  unnavlgable  streams  (having' a 
like  public  benefidal  purpose  to  that  of  the 
civil-law  rule  adverted  to  above).  It  "con- 
structed an  embankment  on  which  to  lay  its 
track  without  regard  to  any  consequences 
of  benefit  or  injury  to  the  contiguous  coun- 
try." 

For  the  reasons  given  above,  I  do  not  think 
that  the  case  of  XTubbins  v.  Mississippi  River 
Commission,  supra.  Is  ^pllcable  to  and  should 
control  the  dedslon  of  the  case  before  us. 
And  since  its  application  to  such  a  case  makes 
such  a  radical  and  far-reaching  diange  in  the 
law  of  Virginia  an  the  subject,  I  feel  con- 
strained to  note  my  dissent  from  the  majority 
opinion,  although  I  am  of  opinion  that  the 
assignment  of  error  relied  on  by  counsel  for 
defendant  with  respect  to  Instruction  No.  7, 
given  by  the^court  below,  is  well  taken,  and 
that  the  case  should  be  reversed  on  that 
ground,  if  not  upon  others. 

Instruction  No.  7  was  as  follows: 

"If  the  Jury  believe  from  the  evidence  that 
the  embankment  on  the  new  location  of  the 
track  opposite  the  lands  of  the  plaintiffs  nar- 
rowed the  natural  channel  of  the  waters  of  the 
river  at  normal  stages,  and  at  such  flood  stages 
as  are  defined  in  others  of  these  Instructions, 
and  that  by  reason  of  such  embankment  dam- 
age accrued  to  the  lands  of  the  plaintiffs,  then 
as  a  matter  of  law  the  defendant  was  guilty  of 
negligence  as  .contemplated  by  thesge  instruc- 
tions, and  the  defendant  is  liable  in  damages 
for  the  loss  so  caused  to  the  plaintiffs." 

This  instruction  concluded  with  a  dlreo* 
tlon  of  a  verdict  for  the  plaintiffs  in  effect. 
Flood  stages  of  ordinary  as  well  as  extra- 
ordmary  floods  are  defined  In  others  of  the 
instructions.  This  instruction,  therefore,  in 
effect  directed  a  verdict  for  plaintiffs,  al- 
though the  Jury  found  from  the  evidence  that 
damage  accrued  to  the  lands  of  the  plaintiffs 
only  from  an  extraordinary  flood  of  a  char- 
acter which  would  not  have  been  foreseen  of 
antldpated  by  the  exercise  of  ordln^iry  and 
reasonable  foresight  on  the  part  of  defendant. 

As  this  is  a  minority  opinion.  It  is  unnec- 
essary for  it  to  discuss  any  other  assignments 
of  error. 
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HOLDER  T.  IfELYIN  et  aL     (So.  9&72.) 

(Supreme  Gonrt  of  South   Carolina.     Jan.   6, 
1917.) 

1.  Trusts  •s'lM  —  Dksds  —  Constbuctioit 
— Rxnx. 

The  lefBi  iotereat  of  the  trustee  in  an  estate 
(iTen  to  him  in  trust  is  measured,  not  by  words 
of  inheritance  in  the  deed  or  will,  but  by  the 
object  and  extent  of  the  trust  upon  which  the 
estate  is  given,  whether  it  be  greater  or  less 
than  the  estate  given  trustee  in  the  instrument. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  177;    Dec.  Dig.  <8=»134.] 

2.  Trusts   «=>135— Trust   Dbbd— Consxruo- 

TIOR. 

Where  a  deed  conveyed  an  estate  in  trust 
to  the  wife  of  the  grantor  for  life,  with  remain- 
der over  in  fee  to  the  children,  the  trust  was 
active  until  the^  death  of  the  life  tenant,  but 
passive  as  to  the  remainder  to  the  children, 
as  no  active  duty  rested  upon  the  trustee  in 
connection  with  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Kg.  S  178;    Dec  Dig.  «=»136.] 

3.  Trusts   *=»131— Trust   Debd— Constbuo- 
Tioir. 

Aitbpj^gh  the  estate  conveyed  to  the  chil- 
dren conld  not  become  a  vested  interest  in  pos- 
session until  the  death  of  the  life  tenant,  when 
the  life  tenant  died  the  statute  executed  the 
Dte  in  the  children. 

[EA.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  175,  175%;   Dec.  Dig.  <8=>131.] 

4.  Trusts  «s»140(8)  —  Trust  Dkkd  —  Con- 
struction. 

Where  a  trust  deed  conveyed  land  in  fee 
for  the  use  of  the  grantor's  wife  and  children 
during  the  life  of  Uie  wife,  and  at  her  death 
to  go  to  her  children,  the  use  of  the  word 
"fee"  and  the  absence  of  any  restrictive  words 
in  granting  the  estate  to  the  children  -  showed 
an  intention  on  the  part  of  the  grantors  to  dis- 
pose of  the  land  in  fee,  and  a  child  of  the  life 
tenant  in  esse  when  the  deed  was  executed,  but 
who  predeceased  his  mother,  took  a  vested  in- 
terest in  the  land,  which  upon  his  death  descend- 
ed to  his  only  child  and  the  only  grandchild 
of  the  life  tenant 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  187;    Dec.  Dig.  «=»140(3).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  Comity ;  J.  W.  De  Vose,  Jucfge. 

Action  by  J.  H.  Holder  against  Willie  W. 
Helvin  and  others.  Decree  for  the  defend- 
ants, and  plaintifr  appeals.  Reversed  and  re- 
manded. 

3.  Wm.  Thurmond,  of  Edgefield,  for  appel- 
lant   Sbeppard  Bros.,  B.  E.  Nicholson,  and 

5.  M.  Smith,  all  of  Edgefield,  for  respondents. 

GARY,  C.  jr.  This  Is  an  action  for  specific 
performance,  and  Involres  the  construction 
of  a  deed  dated  the  4th  of  May,  1871,  the 
provisions  of  which  are  as  follows: 

"Know  all  men  by  these  presents  that  I  Wil- 
liam H.  Mays,  •  •  *  for  and  in  consid- 
eration of  the  sum  of  five  dollars,  to  me  in'  hand 
paid  by  James  M.  Holder,  •  •  •  (the  re- 
ceipt whereof  is  hereby  acknowledged),  hath 
granted,  bargained,  sold,  released,  and  conveyed 

•  •  •  unto  the  said  .Tamea  M.  Holder,  in 
tmst  for  his  wife  Sarah  F.  W.  Holder  and  her 
children,    all    that    tract    or    parcel    of    land 

*  *  *  to  have  and  to  hold  all  the  above  de- 
■rr{b<>d  premises  in  fee,  as  trustee  for  his  wife 


*  *  *  and  her  children,  the  said  James  M. 
Holder  to  use,  control,  and  cultivate  the  said 
premises,  for  the  use  of  his  wife  and  her  diil- 
dren,  during  the  life  time  of  his  said  wife  *  *  * 
and  at  her  death  to  go  to  her  children." 

Then  follows  the  clause  of  warranty 
against  himself,  his  heirs  and  assigns,  unto 
the  said  James  M.  Holder,  tmstee,  and 
against  all  other  persons.  The  plaintiff  (who 
is  the  only  grandchild  of  Mrs.  Sarah  F.  W. 
Holder,  his  father,  Oscar  Holder,  her  only 
child,  having  predeceased  her)  claims  that  he 
owns  the  said  land  in  fee.  His  honor  the 
circuit  Judge  ruled  that  the  plaintiff  had  no 
interest  whatever  in  the  land ;  that  the  land 
reverted  to  the  estate  of  the  grantor.  The 
plaintiff  apx)ealed  from  the  decree  of  his  hon- 
or the  circuit  judge. 

The  rule  for  the  construction  of  trust 
deeds,  is  thus  stated  in  McMlcbael  v.  Mc- 
Mlchael,  61  S.  C.  555,  29  S.  E.  403: 

"The  technical  rules  of  the  common  law  make 
it  essential  to  the  creation  of  an  estate  in  fee  . 
simple  in  a  natural  person  b^  deed,  that  there 
be  in  the  deed  an  express  hmitation  to  such 
person  and  his  'heirs.'  •  •  •  An  exception 
to  this  rule  is  recognized  in  this  state,  in  the 
case  of  trust  deeds,  where  the  purposes  of  the 
trust  require  that  the  trustee,  or  cestui  que 
trust,  shall  take  an  estate  of  inheritance.  In 
which  case  the  word  'heirs'  is  not  essential  to 
create  such  an  estate.  A  court  of  equity.  In 
its  jurisdiction  over  trusts,  not  being  bound 
by  the  technical  rules  of  the  common  law,  wiU 
seek  the  intention  of  the  (^antor  from  the 
whole  instrument;  and  if  it  contains  other 
words  than  'heirs,'  indicating  an  intention  to 
convey  a  fee  simple,  may  so  declare  the  intent 
in  order  to  effectuate  the  trust" 

This  language  is  quoted  with  approval  In 
McMUlan  v.  Hughes,  88  S.  C.  296,  70  S.  B. 
804. 

[1]  Stated  In  another  form,  the  rule  which 
has  been  adopted  in  this  state  Is  thus  ex- 
pressed in  section  312  of  Perry  on  Trusts: 

"The  extent  or  quality  of  the  estate  taken 
by  the  trustee  is  determined,  not  by  the  cir- 
cumstances that  words  of  inheritance  in  the 
trustee  are  or  are  not  used  in  the  deed  or  wQl, 
but  by  the  intent  of  the  parties.  And  the  in- 
tent of  the  parties  is  determined  by  the  scope 
and  extent  of  the  trust  Therefore  the  legal 
interest  of  the  trustee  in  an  estate  given  to 
him  in  trust  is  measured,  not  by  words  of  in- 
heritance or  otherwise,  but  by  the  object  and 
extent  of  the  trust,  upon  which  the  estate  is 
given.  On  this  principle,  two  rules  of  con- 
struction have  been  adopted  by  courts:  FiiBt, 
wherever  a  tmst  is  created,  a  legal  estate^  suffi- 
cient for  the  purposes  of  the  trust  shall,  if  pos- 
sible, be  implied  in  the  trustee,  whatever  may 
be  the  limitation  in  the  instrument  whether 
to  him  and  bis  heirs  or  not  And  second,  al- 
though a  legal  estate  may  be  limited  to  a  trus- 
tee to  the  fullest  extent,  as  to  him  and  his  heirs, 
yet  it  shall  not  be  carried  further  than  the 
complete  execution  of  the  trust  necessarily  re- 
quires." 

In  Sullivan  v.  Moore,  84  S.  O.  426,  65  S.  B. 
108,  66  S.  E.  561,  the  court.  In  discussing  the 
proposition  that  the  deed,  with  the  word 
"heirs"  being  omitted,  conveyed  only  a  life 
estate,  and  that  upon  the  death  of  the  lite 
tenant  there  was  a  reversion,  used  this  lan- 
guage: 
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"This  la  th«  rule  ot  the  common  law  from 
whidi  the  courts  cannot  escape,  though  its  op- 
eration nearly  always  results  in  the  injustice 
of  defeating  the  intention  of  the  parties.  The 
rule  serves  generally  as  a  snare  to  those  un- 
learned in  technical  law,  and  it  would  be  diffi- 
cult to  suggest  any  reason  for  its  continued 
existence;  but  it  has  been  so  long  established 
in  this  state  that  the  courts  cannot  now  over- 
rule the  cases  laying  it  down  without  imperil- 
ing vested  rights. 

Such  being  the  effect  In  the  application  of 
the  common-law  rule,  the  courts,  In  the  ex- 
ercise of  their  chancery  powers,  are  inclined 
to  follow  the  equitable  rule,  whenever  It  is 
doubtful  whether  the  word  under  construc- 
tion ia  a  word  of  inheritance.  Accordingly, 
in  Duncan  t.  Clarke,  80  S.  R  180,  where  the 
construction  of  a  trust  deed  was  involved,  It 
was  held  that  the  word  "issue"  was  used  in 
the  sense  of  "childreti,"  so  as  to  give  effect 
to  the  purposes  of  the  trust,  although  "issue" 
is  a  word  of  limitation,  unless  the  language 
4>f  the  deed  Indicates  that  it  was  intended  as 
a  word  of  purchase.  WilUamB  ▼.  Gause,  83 
S.  C.  265,  66  S.  E.  241. 

Before  proceeding  to  construe  the  deed 
herein,  it  may  be  well  to  determine  the  fol- 
lowing questions:  Can  the  statute  execute 
the  use,  when  the  deed  contains  an  active 
trust?  Is  the  provision  in  the  deed  that  the 
land  was  to  go  to  the  children,  after  the 
death  of  their  mother,  to  be  determined  by 
the  common-law  or  equitable  rule?  In  Hunt 
f.  Nolen,  46  S.  C.  856,  24  S.  E.  310,  lands 
were  conveyed  by  deed  to  a  trustee,  for  the 
use  of  Mrs.  Cynthia  Dupreest,  during  her 
natural  life,  and  after  her  death  to  the  use 
of  her  husband,  if  he  survived,  during  his 
natural  life,  and  at  his  death  to  be  equally 
divided  among  the  children  of  Cynthia  Du- 
preest Then,  after  stating  the  life  estates 
substantially  as  above,  these  words  were 
added: 

"Then  to  go  absolutely  to  the  children  of  the 
said  Cynthia  Dupreest  absolutely,  share  and 
share  alike." 

In  deciding  that  case,  his  honor  the  cir- 
cuit Judge  used  this  language: 

"Another  essential  difference  between  the  case 
at  bar  and  those  cited  by  counsel  for  de- 
fendants is  that  the  estate  conveyed  to  the 
children,  and  now  owned  by  Dr.  Cleveland,  was 
not  equitable,  but  a  legal  estate.  If  they  take 
all  under  the  deed,  they  take  a  legal  title  to 
the  land  as  purchasers.  There  was  no  trust 
as  to  them.  The  trust  expired  with  the  [death 
of  the]  surviving  parent.  Dr.  Cleveland's  title 
is  Just  the  same  as  it  would  be  if  H.  H.  Thom- 
son, instead  of  making  the  trust  deed  bad  con- 
veyed the  premises  directly  to  Julia  Dupreest 
and   the  other  children,   naming  them." 

The  Supreme  Court,  however,  did  not 
adopt  this  construction  of  the  deed.  There 
was  a  petition  for  a  rehearing  in  that  case, 
on  the  ground  that  the  court  had-  overlooked 
the  following  essential  difference  between  the 
facts  of  that  case  and  those  in  Fuller  v. 
Missroon,  35  S.  C.  314,  which-  ground  was,  in 
substance,  the  same  as  that  upon  which  bis 
honor  the  circuit  Judge  relied: 

"There  the  trust  continued,  while  here  it  died 
with  the  life  estate;   that  in  the  case  of  Fuller 


V.  Missroon,  the  estate  given  to  the  remainder- 
men was  in  the  inception  an  equitable  estate, 
while  here  the  estate  given  to  the  remainder- 
men was  not  at  any  moment  an  equitable  one: 
that  they  took  by  purchase  a  legal  estate:  and 
that  the  trust  had  no  relation  to  them,  niey, 
therefore,  contend  that  the  liberal  rules  whid> 
courts  of  equity  exercise,  to  ascertain  and  eaxry 
out  the  intention  of  ti>e  grantor,  cannot  be  over- 
looked in  this  case,  and  that  there  are  no  words 
of  inheritance  in  the  deed  sufficient  to  pass  the 
title  in  fee  to  the  land." 

In  disposing  of  that  ground  tor  a  rehear- 
ing, this  court  said  (46  S.  C.  651,  24  S.  B. 
644): 

"The  grantor  intended  that  the  deed  should 
convey  the  entire  estate,  and  the  words  used  in 
connection  with  the  children  of  Mrs.  Dupreest 
show  his  intention  that  they  should  have  all  the 
remainder  of  the  estate,  after  the  falling  in  of 
the  preceding  life  estate  of  Mrs.  Dupreest  and 
her  husband.  No  other  construction  would  carry 
out  the  purpose  of  the  trust" 

The  petition  for  a  rehearing  was  therefore 
dismissed.  In  section  300  of  Perry  on  Trusts, 
it  is  said: 

"The  statute  may  execute  the  use  in  regard 
to  one  party,  and  not  as  to  another  in  the  same 
deed;  for  example,  where  land  is  conveyed  to 
A.  in  trust  for  B.  for  life,  contingent  remain- 
der to  C,  the  statnte  may  execute  the  life  es- 
tate in  B.  and  still  leave  the  fee  in  A.  for  the. 
preservation  ot  the  remainder." 

The  rule  is  thus  stated  in  section  S20  of  the 
same  work: 

"Where  an  estate  is  given  to  trustees  and 
their  heirs,  in  trust  to  pay  the  income  to  A., 
during  her  life,  and  at  her  decease  to  hold  the 
same  for  the  use  of  her  children  or  her  heirs, 
or  for  the  use  of  other  persons  named,  the 
trust  ceases  upon  the  death  of  A.,  for  the  rea- 
son that  it  no  longer  remains  an  active  trust; 
the  statute  of  uses  immediately  executes  the 
use  in  those  who  are  limited  to  take  it  after 
the  death  of  A'.,  not  because  the  court  has 
abridged  their  estate  to  the  extent  of  the  trust 
but  because,  having  the  fee  or  legal  estate,  the 
statute  of  uses  has  executed  it  in  the  cestui 
que  trust" 

In  Young  V.  McNeill,  78  S.  0.  143,  69  S.  E. 
986,  the  court  says: 

"There  is  no  doubt  as  to  the  principle  that 
when  estates  are  conveyed  to  trustees  for  the 
benefit  of  parties  taking  different  interests,  the 
statute  may  execute  the  use  in  one  and  not  in 
the  other"  (citing  Howard  v.  Henderson,  18 
S.  G.  1S4). 

See,  also,  Duncan  v.  Clarke,  90  S.  El.  180. 

[2]  A  trust  is  active,  as  to  any  estate  con- 
veyed to  a  cestui  que  trust,  whenever  it  im- 
poses upon  the  trustee  some  duty,  with  ref- 
erence to  the  estate  of  the  particular  bene- 
ficiary, and  as  to  all  others  it  is  passive. 
The  principle  is  thus  expressed  in  Holmes  v. 
Pickett  61  S.  C.  271,  29  S.  B.  82: 

"It  is  well  settled  that  the  true  test  as  to 
whether  the  statute  of  uses  applies  is  to  In- 
quire whether  the  trustee  has  some  duty  to  per- 
form, tor  the  proper  performance  ot  which  it 
is  necessary  that  the  legal  estate  shall  be  in 
him.  If  so,  the  use  is  not  executed;  but  if 
not  then  the  statute  does  apply,  and  the  use 
is  executed." 

[3]  In  the  case  now  under  consideration, 
the  trust  was  active  until  the  death  of  the 
life  tenant,  but  passive  as  to  the  remainder 
to  the  children,  as  no  active  duty  rested  upon 
the  trustee,  in  connection  with  that  estate. 


&a) 


EOtiDSB  ▼.  MXLVIN 


99 


The  estate  conveyed  to  flie  children  conid 
not  become  a  vested  interest  in  posseeeion  un- 
til the  death  of  the  life  tenant,  bnt  when  the 
life  tenant  died,  there  was  no  longer  any 
obstacle,  to  prevent  the  statute  from  execut- 
ing the  use  in  the  children. 

Having  disposed  of  these  two  questions,  we 
proceed  to  determine  whether  the  deed  con- 
tains language  from  which' it  must  be  infer- 
red that  it  was  the  intention  of  the  grantor 
titat  the  children  should  take  in  fee.  Ttie 
language  of  the  habendum,  that  the  trustee 
should  hold  the  lands  "in  fee,"  clearly  shows 
the  intention  of  the  grantor  to  clothe  him 
with  the  fee.  The  deed  recites  that  the  con- 
sideration was  $0,  and  that  the  receipt  there- 
of was  ackowledged.  In  Fuller  v.  Mlssroon, 
35  S.  C.  314,  14  a  E.  714,  the  court  used  this 
language: 

"The  use  of  S5  paid  by  trustee  to  grantor  fs 
in  support  of  this  view.  While,  it  is  true,  the 
only  evidence  of  this  payment  is  in  the  recital 
of  the  deed  itself,  yet  the  only  person  who 
could  gainsay  it  would  be  a  creditor  of  the 
grantor;  it  would  certainly  bind  his  heir  so 
as  to  prevent  a  reverter.  A  very  slight  circum- 
stance in  the  way  of  consideration,  even  if  it 
be  'a  peppercorn'  our  own  courts  declare,  will 
be  sufficient  evidence  of  intention  to  cari7  the 
wbole  estate." 

The  role  is  thus  stated  in  Foster  t.  Glover, 
46  S.  G.  622,  24  S.  B.  370: 

"It  is  true  that  the  deed  was  partly  made 
in  OMisideration  of  the  love  the  grantor  had 
for  George  W.  Foster  and  bis  family';  but 
this  love  is  well  shown  in  pi-oviding  for  the  fam- 
ily of  George  W.  Foster,  and  the  valuable  con- 
sideration was  from  the  one  to  whom  the  fee 
was  granted.  From  such  words  it  is  impos- 
sible to  imply  any  estate,  use,  occupancy,  or 
trost,  in  conflict  with  the  grant  of  tbe  whole 
estate  in  fee,  with  all  its  incidents  to  another." 

Again  the  court  says  after  discussing  the 
cases  of  Bratton  v.  Massey,  16  8.  C.  277,  and 
FnUer  t.  Mlssnxm,  85  S.  0.  328, 14  S.  E.  714: 

"It  is  settled  by  th^'two  cases  cited  above 
that  where  a  trust  deed  is  based  upon  a  valu- 
able consideration,  however  small,  this  fact  may 
l>e  taken  as  evidence  of  the  intention  of  the 
grantor,  to  convey  the  whole  estate,  and  it  will 
usually  t>e  held  to  prevent  a  resulting  trust  in 
the  grantor  or  bis  heirs.  In  this  case  the  deed 
was  made  in  consideration  of  $50,  paid  by  the 
trustee.  It  is  evident,  therefore,  that  the  gran- 
tor meant  to  convey  the  whole  estate,  without 
resulting  trust  to  the  grantor  or  his  heirs. 
The  grant  of  the  fee  to  the  trustee  with  no  pos- 
sibility of  reverter  discloses  the  intent  that  tbe 
whole  estate  conveyed  should  go  to  tbe  bene- 
ficiaries, the  object  of  his  love  and  bounty.  If 
this  was  not  the  grantor's  intent,  what  was  his 
intent?  The  alternative  is  that  the  fee  would 
remain  in  the  trustee,  and  appellants  could 
scarcely  complain  that  the  trustee,  who  is  plain- 
tiff, is  willing  to  partition  the  estate  among 
tliem." 

In  Hunt  T.  Nolen,  46  S.  0.  651,  24  S.  E. 
543,  the  court  said: 

'"Hie  consideration  of  $500  paid  for  the  land 
by  Mrs.  Cynthia  Dupreest,  also  shows  that 
the  grantor  did  not  intend  that  any  part  of 
said  property  should  revert  to  his  estate." 

[4]  There  are  numeroua  other  decisions  to 
the  same  effect,  but  we  do  not  deem  it  neces- 
sary to  cite  them,  aa  the  foregoing  fully  sus- 
tain the  proposition  that  tbe  consideration  re- 


cited in  tbe  deed,  and  the  words  "in  fee* 
show  an  intention  on  the  part  of  the  grantor 
to  dispose  of  the  land  in  fee,  and  that  there 
should  not  be  a  reverter.  Such  being  tbe 
case,  the  purposes  of  the  trust  cannot  be  car- 
ried out,  unless  the  children  take  the  abso- 
lute estate  in  remainder. 

There  is  another  reason  tending  to  show 
the  grantor  intended  that  the  children  should 
take  an  absolute  estate.  When  the  grantor 
desired  to  convey  to  the  mother  a  mere  life 
estate,  he  used  apt  words  of  restriction,  but 
when  be  provided  that  the  land  should  go  to 
the  children,  he  did  not  use  any  restrictive 
words.  If  it  had  been  tils  intention  to  confer 
upon  the  children  a  mere  life  estate.  It  would 
have  been  most  natural  for  him  to  have  add- 
ed the  words  "for  life"  after  the  words  "to 
go  to  her  children." 

The  conclusions  we  have  reached  on  all 
the  questions  involved  are  fully  sustained 
by  the  authorities  in  this  state  and  else- 
where, among  which  may  be  mentioned 
Bratton  v.  Massey,  15  a  a  277;  Fuller  v. 
Mlssroon,  35  S.  C.  314, 14  S.  E.  714;  Hunt  v. 
Nolen,  46  S.  C.  366,  24  S.  B.  310;  Id.,  46  S.  G 
551,  24  S.  E.  643;  Foster  v.  Glover,  46  S.  C. 
622,  24  S.  E.  370.  In  Hunt  v.  Nolen  there 
were  no  specific  words  in  the  deed.  Indicating 
an  Intention  on  the  part  of  the  grantot  to 
convey  the  fee  to  the  trustee;  nor  were  Aere 
any  words  sufficient  to  pass  tbe  fee  to  the 
children,  in  a  common-law  deed.  The  sole 
word  upon  which  It  was  held  that  the  gran- 
tor Intended  that  the  trustee  should  hold 
the  land  in  fee,  for  the  purposes  of  the  trust, 
and  that  it  should  pass  to  the  remaindermen 
upon  the  death  of  the  life  tenant,  was  the 
wo3rd  "absolutely,"  which  prescrlt>ed  the  man- 
ner In  which  the  children  were  intended  to 
take.  It  was  nevertheless  held  that  the  chil- 
dren took  a  fee.  The  case  of  Foster  v.  Glov- 
er, 46  S.  C.  622,  24  S.  E.  370,  resembles  the 
one  under  consideration  more  than  any  of  tbe 
others.  Tbe  deed  in  that  case  contained  the 
following  provision: 

"To  have  and  to  hold  the  premises  above  men- 
tioned unto  the  said  William  H.  Foster,  *  *  * 
his  heirs  and  assigns  forever,  *  *  *  in 
trust  for  the  sole  and  separate  use  of  Mrs. 
Sarah  A.  Foster  and  her  children." 

The  deed  contained  the  usual  clause  of 
warranty.  It  will  thus  be  seen  that  the  fee 
was  conveyed  to  the  trustee  for  'the  use  of 
Sarah  A.  Foster,  but  that  there  were  no 
specific  words,  indicating  an  intention  on  the 
part  of  tbe  grantor  that  Sarah  A.  Foster  and 
her  children  were  to  take  a  fee  in  the  land, 
yet  the  court  held  such  was  the  case. 

We  do  not  deem  it  necessary  to  cite  au- 
thorities to  sustain  the  proposition  that  the 
child  of  Mrs.  Sarah  F.  W.  Holder,  who  was 
in  esse  when  the  deed  was  executed,  but 
who  predeceased  bis  mother,  took  a  vested  in- 
terest in  the  land  which  upon  his  death 
descended  to  the  plaintiff,  who  is  the  only 
grandchild  of  Mrs.  Sarah  F.  W.  Holder. 

Judgment  reversed,  and  case  remanded, to  |'^ 
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the  drcnlt  conrt  for  snch  fartber  proceedings 
as  may  be  necessary,  to  carry  Into  effect  tbe 
conclusions  herein  announced. 

HXDRICE,  WATTS,  TKASEK,  and  GAGE, 
J  J.,  concur. 

a«  Oa.S00) 

BYKD  v.  THOMPSON.    (No.  191.) 
(Snpreme  Court  of  Georgia.    Dec.  14.  1916.) 

(8vlM)u$  5y  th«  Oouri.) 

1.  Mabtes  and  Servant  ^=9196  —  Injubiks 
TO  Seevant— "Feij,ow  Sebvants"— "Saicb 
Business." 

A  laborer  employed  to  assist  in  pladng 
Joists  on  the  walla  of  a  brick  building  recently 
constructed  by  bri,:k  masons  to  the  second  story 
is  a  fellow  servant  with  snch  masons  about  the 
same  business. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  IS  375-378,  486-488;  Dec 
Dig.  <S='196. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fellow  Servant;  Same 
Business.] 

2.  Masteb  and  Servant  4=s>17&— Injuries  to 
Servant— liiABiUTT. 

Where,  while  he  was  engaged  in  placing 
one  end  of  a  joist  on  the  wall,  a  loose  brick 
therein  turned  under  the  laborer's  foot,  causing 
him  to  fiiU  and  be  injured,  the  master  is  not 
liable  on  account  of  the  negligence  of  the  mason 
in  not  properly  placing  and  securing  the  brick  in 
the  wall  (it  not  appearing  that  the  master  knew 
of  tire  incompetence  of  the  brick  mason  when 
he  was  employed),  or  because  the  master  failed 
to  warn  the  laborer  of  such  defect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  343-346;  Dec.  Dig.  «=> 
173.] 

3.  Masteb  and  Servant  «=>200— iNJtmiES  to 
Servant— Assumption  of  Risk. 

A  servant  assumes  the  ordinary  risks  of 
his  employment,  and  is  bound  to  exercise  his 
own  skill  and  diligence  to  protect  himself. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  550;   Dec.  Dig.  «='206.] 

4.  Master  and  Servant  «=107(4)— Injuries 
TO  Servant— Safe  Place  of  work. 

"The  general  rule  of  law  declaring  the  duty 
of  a  master  in  regard  to  furnishing  a  servant 
a  safe  place  to  work  is  usually  applied  to  a 
permanent  place,  or  one  which  is  quasi  perma- 
nent." "The  obligation  of  a  master  to  provide 
reasonably  safe  places  and  structures  for  his 
servants  to  work  upon  does  not  oblige  him  to 
keep  a  building,  which  they  are  employed  in 
erecting,  in  a  safe  condition  and  at  every  mo- 
ment of  their  work,  so  far  as  its  safety  depends 
on  the  due  performance  of  that  work  by  them 
and  their  fellow  servants." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sg  264,  255;  Dec  Dig.  €=> 
107(4).] 

6.  Masthb  and  Servant  €=»286(5)— Injuries 

TO  Servant — Dibected  Verdict. 
Under  the  evidence  the  court  properly  di- 
rected a  verdict  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1016;  Dec.  Dig.  <£;=> 
285(5).] 

Error  from  Superior  C!ourt,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  Brad  Byrd  against  J.  B.  Thomp- 
son. There  was  a  judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 


Brad  Byrd  brought  suit  against  3.  B. 
Thompson  to  recover  damages  on  account  of 
personal  Injuries  received  while  working  for 
Thompson  as  a  laborer  on  a  building  whlcdi 
Thompson  was  erecting.  After  the  evidence 
was  In,  the  conrt  directed  a  verdict  for  the 
defendant. 

The  petition  alleged  in  substance  aa  fol- 
lows: Thompson,  as  owner  and  builder,  was 
engaged  in  erecting  a  building  In  the  city  of 
Atlanta,  and  B^rd  was  instructed  by  Thomp- 
son to  assist  another  workman  In  putting  In 
"sleepers"  In  the  building  on  the  second  story. 
The  sleepers  extended  across  the  building, 
and  the  ends  thereof  rested  on  the  outer 
walls  of  the  building.  Byrd  was  a  "lather" 
by  trade,  and  he  had  been  employed  to  do 
the  lathing  work  on  the  building,  which  was 
not  then  ready  for  the  lathing.  He  was  not 
experienced  as  a  carpenter  or  in  putting  in 
sleepers,  and  the  defendant  knew  at  the  time 
that  he  was  a  lather.  In  obedience  to  the  in- 
struction of  his  employer,  the  plaintiff,  being 
at  one  end  of  the  sleeper  on  the  outer  wall 
where  It  was  to  be  set,  put  his  foot  on  the 
wall  (there  being  no  place  for  him  to  put  it, 
and  it  being  necessary  in  the  line  of  his  duty 
to  do  so), 'and  the  bricks  of  the  wall  slipped 
and  threw  him  fr<»n  the  second  story  down 
15  or  20  feet  to  the  bottom  of  the  building, 
and  he  was  injured  by  the  fall.  He  had  no 
notice  or  warning  that  the  bricks  had  not 
been  put  securely  in  the  wall  and  were  loose, 
and  that  it  was  dangerous  to  step  thereon. 
The  defendant  negligently  failed  to  give  the 
plaintiff  warning  that  the  bricks  In  the  wall 
were  loose  and  not  securely  fastened  and  laid 
In  cement  or  other  substance  to  hold  them  in 
position,  and  negligently  failed  to  provide 
for  him  a  safe  place  to  perform  the  work  re- 
quired of  him.  The  plaintiff  had  no  part  in 
building  the  wall,  and  was  wholly  without 
fault,  etc.  The  defendant  denied  the  ma- 
terial allegations  of  the  petition.  On  the  con- 
clusion of  the  evidence  the  court  directed  a 
verdict  for  the  defendant.  A  motion  for  new 
trial  was  overruled,  and  the  plaintiff  ex- 
cepted. 

O.  D.  Maddox,  of  Atlanta,  for  plaintiff  In 
error.  J.  L.  Anderson,  of  Atlanta,  for  defend- 
ant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  The  motion  for  new  trial  complains  that 
the  court  directed  a  verdict  for  the  defend- 
ant Instead  of  submitting  the  case  to  the 
jury.  The  main  question  In  the  case  is 
whether,  under  the  pleadings  and  evidence, 
the  fellow-servant  doctrine  applies.  Section 
3129  of  the  Cnvll  Code  provides: 

"Except  in  the  case  of  railroad  companies, 
the  master  is  not  liable  to  one  servant  for 
Injuries  arising  from  the  negligence  or  miscon- 
duct of  other  servants  about  the  same  busi- 
ness." 
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The  qnestlon  therefore  arises,  Were  Byrd 
and  the  bricklayers  "about  the  same  busi- 
ness," and  were  they  fellow  servants  at  the 
time  of  the  injury?  The  bricklayers  were 
not  engaged  in  erection  of  the  wall  at  the  ex- 
act time  the  injury  occurred.  The  evidence 
tends  to  show  a  suspension  of  the  work  on 
the  wall,  which  bad  been  completed  to  the 
second  story.  But,  in  the  view  we  take  of 
the  case,  it  does  not  matter  whether  or  not 
the  bricklayers  were  actually  engaged  in  lay- 
ing the  brick  at  the  time  the  accident  oc- 
cnrred. 

[2. 3]  They  and  the  plalntUF  were  fellow 
servants  engaged  In  the  same  business  of 
building  the  house;  and  unless  the  master 
was  negligent  In  the  selection  of  the  other 
servant,  or  the  master  had  knowledge  (and 
the  servant  had  not)  of  the  defects  in  the 
wall  and  failed  to  disclose  them  to  the  plain- 
tiff, he  would  not  be  liable  for  the  injury. 
There  Is  no  evidence  to  show  that  the  mas- 
ter was  negligent  in  these  respects.  "A  serv- 
ant assumes  the  ordinary  risks  of  bis  em- 
ployment, and  is  bound  to  exercise  his  own 
skill  and  diligence  to  protect  himself."  Civil 
Code,  {  3131. 

The  plaintiff  testlfled,  among  other  things: 

"I  went  there  to  (to  to  lathing.  I  went  to 
helping  put  up  these  timbers.  The  lathing 
wns  not  ready,  and  he  hired  me  to  work  in  the 
bnilding  nntil  the  lathing  was  ready.  •  •  * 
That  was  a  brick  wall — supposed  to  be  fixed  all 
right.  It  was  just  built  there  and  cemented 
np  and  mortar  put  on;  brick  laid  In  cement 
with  mortar,  like  any  otiier  brick  wall.  •  •  • 
That  brirk  looked  like  a  part  of  the  wall.  I 
suppose  I  did  not  notice  any  break  at  all.  any 
more  than  just  a  straight  wall.  I  didn't  notice 
any  brick  sticking  out  at  all;  supposed  [to]  be 
straight,  so  far  as  I  saw.  I  wasn't  paying  at- 
tention to  anything  like  that  nohow.  I  was 
paying  attention  to  my  work.  I  wasn't  thinking 
about  no  loose  brick.  I  didn't  have  no  thoucht 
of  it  until  it  slipped  out  from  under  my  foot. 
•  •  •  Mr.  Thompson  did  not  tell  me  before 
I  got  the  fall  that  the  brick  was  loose;  he  nev- 
er told  me  anything  about  it;  nobody  told  me 
the  brick  was  loose.  *  •  *  I  have  been  ac- 
customed to  climbing  upon  houses  that  were 
not  finished.  I  helped  to  build  a  good  many 
of  them.  I  had  worked  on  brick  walls  before, 
many  a  time.  I  had  laid  joists  down  this  way 
before.  1  understood  pretty  well  how  to  do 
that.  •  •  •  I  don't  remember  exactly  how 
thick  this  wall  was.  It  had  been  there,  I  sup- 
pose, maybe  a  week  or  more.  They  were  build- 
mg  on  It  when  I  first  went  up  there.  •  ♦  •  I 
saw  them  working  on  this  wall  when  I  was 
trading  about  this  work.  I  don't  know  exactly 
how  long  it  was  completed  when  I  went  there, 
but  I  know  it  was  not  long.  Tbe  mortar  will 
set  and  get  hard  in  less  time  than  a  week  or  ten 
days,  if  there  is  nothing  on  the  outside  of  the 
brick.  *  •  •  I  didn't  pay  any  particular  at- 
tention to  this  wall  at  all.  I  took  it  for  granted 
that  it  was  all  right.  I  didn't  notice  if  there 
was  any  loose  brick.  I  thought  it  was  all  right, 
and  went  on  and  did  this  work." 

This  evidence  does  not  show  that  the  plain- 
tiff exercised  the  proper  diligence  to  protect 
himself.  Nor  does  the  evidence  In  the  record 
show  that  the  master  knew  or  ought  to  have 
known  of  the  incompetency  of  the  bricklayers 
who  laid  the  brick  in  the  wall,  or  the  danger 


in  the  waU.  It  Is  insisted  that  the  fellow- 
servant  doctrine  does  not  apply  here,  for  the 
reason  that  plaintiff  was  not  injured  by  the 
negligence  of  a  fellow  servant,  the  person 
who  built  tbe  wall  having  gone  away  at  the 
time  of  tbe  injury,  and  that  bis  work  was 
prior  to  tbe  employment  of  the  plaintiff. 
We  will  consider  this  contention. 

In  Keith  v.  Walker  Iron  &  Coal  Co.,  81 
Ga.  49,  7  S.  B.  166,  12  Am.  St.  Rep.  296,  it 
was  held: 

"A  corporation  building  a  structure  composed 
in  part  of  brickwork  and  ita  part  of  woodwork 
is  not  responsible  for  tbe  fall  of  tbe  masonry 
upon  the  carpenter  whereby  he  was  killed,  if 
due  care  waa  exercised  in  selecting  the  mason, 
and  if  there  was  no  reason  why  he  should  not 
be  fully  trusted  as  an  expert  in  bis  business, 
though  his  work  proved  defective,  and  the  car- 
penter thereby  loat  his  life;  the  two  workmen 
being  coemploy^s  of  a  common  master  and  co- 
operating in  their  respective  departments  of  la- 
bor to  a  common  end,  to  wit,  the  erection  and 
completion  of  the  contemplated  structure." 

See,  also,  Georgia  Coal  &  Iron  Ca  y.  Brad- 
ford, 131  Ga.  289,  62  S.  E.  193,  127  Am.  St. 
Rep.  228. 

In  ,4  Lahatt's  Master  &  Servant  (2d  Ed.)  f 
1423,  p.  4092,  appear  the  following  notes  and 
citations  of  cases  in  support  of  them: 

"A  painter  upon  a  new  house,  who  uses  a 
scaffold  ere:!ted  by  carpenters  in  bulling  the 
house,  is  a  fellow  servant  of  tbe  carpenters. 
Hoar  v.  Merritt  (1886)  62  Mich.  386,  29  N.  W. 
15  (carpenters  here  not  independent  contrac- 
tors; all  employed  in  a  common  pursuit  in  car- 
rying out  a  common  enterprise).  A  servant  in 
charge  of  a  derrick  and  a  servant  posted  on  a 
building  are  fellow  servants.  Fox  v.  Sandford 
(1856)  4  Sneed  (Tenn.)  36,  67  Am.  Dec.  587  • 
(plaintiff  struck  by  timbers  hoisted  by  tbe  der- 
rick, and  thrown  to  the  ground)."  "Pole  set- 
ters are  fellow  servants  of  a  hneman  injured 
by  the  fall  of  a  pole  which  they  negligently  set 
MuUin  V.  Genesee  County  Electric  Light,  Pow- 
er &  Gas  Co.  (1911)  202  N.  Y.  275,  95  N.  B. 
689.  One  placed  in  charge  of  an  apparatus  for 
raising  and  moving  stone  out  of  a  quarry  is  a 
fellow  servant  with  a  quarry  man  in  the  quarry. 
Chapman  v.  Reynolds  (1896)  77  Fed.  274,  23 
C.  G.  A.  166,  33  U.  S.  App.  686.  A  carpenter 
engaged  in  inclosing  an  elevator  shaft  with- 
in a  frame  is  a  coservant  of  an  employ^  who 
is  operating  the  elevator.  Mann  v.  O'SnIlivan 
(1899)  126  Cal.  61,  58  Pac.  375,  77  Am.  St. 
Rep.  149.  The  elevator  man  in  a  department 
store  is  fellow  servant  of  an  employ^  in  a 
dressmaking  department.  Camahan  v.  Robert 
Simpson  Co.  (1901)  32  Ont.  Rep.  328.  The  op- 
erator of  an  elevator  in  a  building  in  the  pro- 
cess of  construction  is  the  fellow  servant  of  a 
workman  on  the  building.  Ingram  v.  Fosburgh 
(1902)  73  App.  Div.  129,  76  N.  Y.  Supp.  344. 
A  servant  working  inside  a  brewery  is  a  co- 
servant  of  one  whose  duty  it  is  to  unload  bar- 
rels outside  from  the  barges  which  bring  them 
to  the  brewery.  Charles  v.  Taylor  (1878)  L. 
R.  3  C.  P.  Div.  492,  38  L.  T.  N.  S.  773,  27  Week. 
Rep.  32  (the  latter  servant  had  gone  into  the 
brewery  and  was  injured  by  the  former,  who 
was  shifting  a  barrel)." 

[S]  From  tbe  foregoing  authorities  as  ap- 
plied to  the  evidence  in  this  ease,  we  con- 
clude that  the  plaintiff  who  was  assisting  in 
putting  down  the  Joists  and  the  bricklayers 
who  built  the  wall  were  fellow  servants  with- 
in the  meaning  of  the  law.  And  nothing  ap- 
pearing in  tbe  record  showing  that  the  jsias-, ,  r> 
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ter  knew  or  ought  to  have  known  tbat  the 
bricklayers  were  Incompetent,  or  tbat  he  had 
knowledge  of  the  defects  in  the  wall  and 
failed  to  disclose  them  to  the  plaintiff  before 
be  was  injured,  and  It  appearing  from  the 
evidence  of  the  plaintiff  that  he  was  "not 
paying  attention  to  anything  like"  the  wall, 
the  court  did  not  err  In  directing  a  verdict 
for  the  defendant. 

[4]  It  was  alleged  In  the  petition  that  the 
master  failed  to  provide  a  safe  place  for  the 
plaintiff  to  perform  the  work  required  of 
him,  and  it  is  argued  that  it  was  the  duty  of 
the  master  to  furnish  the  servant  (the  plain- 
tiff) with  a  reasonably  safe  place  to  work. 

"The  general  rule  of  law  declaring  the  duty 
of  a  master  in  regard  to  furnishing  a  servant 
a  safe  place  to  work  is  usually  applied  to  a  per- 
mapent  place,  or  one  which  is  quasi  perma- 
nent." Holland  v.  Durham  Ck>a],  etc.,  Co.,  181 
Ga.  715,  63  S.  B.  290. 

"The  obligation  of  a  master  to  provide  rea- 
sonably safe  places  and  structures  for  his  serv- 
ants to  work  upon  does  not  oblige  him  to  keep 
a  building,  which  they  are  employed  in  erect- 
ing, in  a  safe  condition  at  every  moment  of 
their  work,  so  far  as  its  safety  depends  on  the 
due  performance  of  tbat  work  by  them  and 
their  fellow  servants."  Armour  v.  Habn.  Ill 
U.  S.  313,  4  Sup.  Ct.  433,  28  L.  Ed.  440. 

The  plaintiff  was  a  man  of  full  age,  with 
some  experience  in  the  character  of  work  In 
which  he  was  engaged  at  the  time  of  the 
injury ;  and  If  the  wall  was  Insecure  at  that 
time,  the  Injury  was  due  either  to  the  risk 
Incident  to  the  nnfinished  state  of  the  work 
on  the  building,  or  to  some  negligence  on  the 
part  of  the  bricklayers  who  were  fellow  serv- 
ants, all  of  whom  were  in  the  employment  of 
the  same  master  and  engaged  in  the  same 
common  purpose  of  constructing  the  btilld- 
Ing.  In  neither  of  which  events  can  the 
servant  recover. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(146  aiu  2S4) 
liUDEN  V.  BiNTERPRISB  I/UMBER  CO. 
et  al.    (No.  181.) 
(Supreme  Court  of  Cieorgia.     Dec.  14,  1916.) 

(Syllabus  iy  the  Court.) 

1.  BILIJ3  AND  Notes  ®=>342  —  Cokpokattons 
i®=>:'.fH;.  :{12(4)  —  Considebation— hiABiLiTv 
of  Agent. 
A  promissory  note  without  consideration,  ex- 
ecuted in  the  name  of  a  corporation  by  one  of 
Its  officers,  and  payable  to  such  officer  individu- 
ally, is  void  as  against  the  corporation. 

(a)  A  holder  of  such  note  takes  it  with  notice. 

(b)  While  a  promissory  note  without  consider- 
ation executed  in  the  name  of  a  corporation  by 
one  of  its  officers,  and  payable  individually  to 
such  officer,  is  void  as  against  the  corporation, 
in  contemplation  of  law  such  act  is  the  individ- 
ual undertaking  of  the  officer,  and  as  such  be  is 
bound. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Out.  Dig.  {§  8.^0-841;  Dec.  Dig.  <S=> 
.S42;  Coniorations.  Cent.  Dig.  §§  1382,  1457, 
14.58;   Dec.  Dig.  <©=3ti(}.  312(4).] 


2.  PbiNCIPAL  and    StTBBTT  «=>106(1)  —  D»- 

cuABQE  or  SuBETY— Stat  of  Excounon. 
Stay  of  an  execution,  to  relieve  a  surety, 
must  be  for  a  valuable  consideration,  and  for  a 
definite  period  of  time.  The  stay  of  execution 
relied  on  in  this  case  recites  no  consideration, 
and  is  for  no  definite  period  of  time;  and  there 
can  be  no  release  of  the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ft  196,  201,  203-210;  Dec. 
Dig.  •Ss'lOSd).] 

Error  from  Superior  Ck>urt,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  W.  H.  Luden  against  the  Enter- 
prise I>uniber  Company  and  A.  B.  Steele. 
Tliere  was  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed  as  to  the 
Enterprise  Lumber  Company,  and  reversed 
as  to  d..feDdant  Steele. 

W.  H.  Luden  brought  suit  against  the 
Enterprise  Lumber  Company,  as  principal, 
and  A.  B.  Steele,  as  Indorser,  alleging  tbat 
the  defendants  were  Indebted  to  him  la  the 
sum  of  $2,500  on  a  promissory  note  for  that 
amount,  which  note  recited  that  it  was  pay- 
able to  A.  B.  Steele,  and  was  signed,  "Enter- 
prise Lumber  Company,  by  A.  B.  Steele, 
Pres.,"  and  that  "petitioner  is  the  holder  and 
owner  for  value  received  before  maturity, 
and  without  notice."  Before  verdict  the 
plaintiff  struck  the  words,  "for  value  receiv- 
ed before  maturity,  and  without  notice." 
The  defendants  denied  indebtedness,  and  for' 
further  answer  alleged  that  the  note  was 
given  without  consideration;  that  it  was  ex- 
ecuted and  Indorsed  as  a  matter  of  accom- 
modation, without  consideration  either  to  the 
lumber  company  or  to  Steele ;  that  the  plain- 
tiff took  the  note  after  maturity;  that  the 
note  was  executed  and  delivered  by  the  de- 
fendants to  (Seorge  M.  Brltton,  without  con- 
sideration to  either  of  the  defendants,  but 
solely  for  the  purpose  of  accommodation  and 
to  allow  Brltton  to  use  the  note  as  a  guaranty 
or  security  for  his  Indebtedness ;  that  Luden 
was  not  a  bona  fide  holder  for  value;  and 
that  Luden,  knowing  that  Brltton  was  only  a 
surety  and  had  pledged  the  note  as  surety 
only  for  the  original  indebtedness  to  him  of 
the  G.  M.  Brltton  Company,  and  after  hav- 
Ine  obtaitK'ii  «  Judgment  against  the  O.  M. 
Brltton  Company  and  caused  execution  to 
Issue  thereon,  deliberately  stayed  said  execa- 
tion  for  the  purpose  of  indulging  the  Brltton 
Company,  and  by  reason  of  said  stay  of  ex- 
ecution thp  d'fendants  were  released  from 
their  obligations. 

The  evidcncp  showed  that  the  note  was 
signed,    "Enterprise   Lumber    Company,    by 

A.  B.  Steele,  Pres.,"  and  was  payable  to  A. 

B.  Steele.  Steele  Indorsed  the  note  in  blank 
and  mailed  it  to  Brltton,  having  knowledge 
that  u.  M.  BrittoB  was  president  of  the 
Brltton  Company,  and  would  use  the  note  tor 
tile  ueneflt  of  the  Brltton  Company.  The 
Brltton  Company  owed  Luden,  and  Q.  M. 
Britton  Indorsed  the  note  and  transferred  It 
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to  Lnden  as  security  for  a  past  indebtedness. 
The  Brltton  Company  failed,  and  the  note 
remained  unpaid.  There  was  evidence  to 
stow  that  Laden  received  the  note  before 
maturity.  Steele  testified,  among  other 
things,  as  follovrs: 

"Mr.  Brltton  was  a  personal  friend  of  mine 
for  many  years,  and  had  done  me  many  kind- 
ncBses;  when  he  needed  money  he  wonld  send 
aome  notes  to  me,  and  I  would  send  him  our 
notes  in  exchange." 

The  court  directed  a  verdict  for  the  de- 
fendants. The  plalntUTs  motion  for  a  new 
trial  was  overruled,  and  he  excepted. 

Anderson,  Slate  &  D'Orr,  of  Atlanta,  for 
plalntUE  in  error.  Candler,  Thomson  '& 
Hirsdi,  of  Atlanta,  for  defendants  In  error. 

GILBSBT,  J.  (after  stating  the  facts  as 
above).  [1  ]  1.  One  of  the  reasons  assigned  by 
the  defendants  why  the  note  was  not  enforce- 
able against  them  was  that  it  was  wholly 
without  consideration.  The  plaintiff,  on  the 
other  hand,  Insisted  that  the  note  was  not 
without  consideration,  becanse  the  defendants 
had  received  In  return  therefor  a  similar  note 
from  the  6.  M.  Brltton  Ciompany.  Civil  Code 
1910,  (  4201,  declares: 

"Any  circumstances  which  would  place  a 
prudent  man  upon  his  goard,  in  purchasing  ne- 
gotiable paper,  shall  be  8u£5cient  to  constitute 
notice  to  a  purchaser  of  such  paper  before  it  is 
due.-  Fidelity  Trust  Co.  v.  Mays,  142  Ga.  821, 
828,  83  S.  E.  961. 

The  note  sned  upon  was  executed  by  the 
president  of  the  corporation,  and  on  its  face 
was  made  payable  to  this  president  Individu- 
ally. It  remains,  therefore,  to  be  seen  wheth- 
er Luden  was  an  Innocent  holder,  in  view  of 
the  Code  section  Just  quoted. 

In  Capital  City  Brick  Co.  v.  Jackson,  2  Ga. 
App.  771,  69  S.  B.  92,  the  principle  is  con- 
vincingly and  clearly  stated: 

"A  negotiable  promissory  note  made  in  the 
name  of  the  corporation  by  its  president,  in 
which  he  is  named  as  payee,  is  prima  facie  void 
as  to  SQch  corporation.  The  burden  is  upon  the 
holder  of  sncb  note  to  show'  that  it  is  in  fact 
the  contract  of  the  corporation." 

It  wonld  serve  no  useful  purpose  to  repeat 
oil  of  the  argument  and  the  citation  of  au- 
thorities In  the  case  just  referred  to.  It 
wUl  be  seen  by  a  careful  examination  that, 
whenever  a  promissory  note  is  signed  by  an 
officer  of  a  corporation,  and  Is  made  payable 
to  blmself  individually,  and  Is  by  this  same 
officer  negotiated,  the  holder  Is  held  to  have 
notice.  The  opinion  In  the  cited  case  de- 
clares: 

"As  far  as  we  hare  been  able  to  find,  there 
has  been  no  contrarr  opinion  in  a  case  involv- 
ing a  similar  state  of  facts:  but  both  courts  and 
standard  text-writers  are  in  accord  on  the  sub- 
ject. •  *  •  The  law  must  be  as  herein  con- 
tended; else  corivorations  would  be  at  the  mercy 
of  disbonest  officials,  and  positions  of  corporate 
tnut  would  be  prostituted  to  private  gain,  and 
corporate  property  be  exhausted  in  payment  of 
personal  debts.  A  bona  fide  holder  of  a  promis- 
sory note  executed  by  an  officer  in  tbe  name  of 
the  corporation  and  payable  to  the  officer  execut- 


ing it,  as  an  individual,  In  legal  contemplation 
cannot  exist.  Tbe  person  and  the  subject  are 
in  positive  contradiction." 

And  in  Exchange  Bank  v.  Thrower,  118 
Ga.  433,  45  S.  E.  316,  It  is  declared: 

"Authority  to  borrow  money  is  among  the 
most  dangerous  powers  which  a  principal  can 
confer  upon  an  agent.  Whoever  lends  to  one 
claiming  the  right  to  make  or  indorse  negotiable 
paper  in  the  name  of  another  does  so  in  the 
face  of  all  the  danger  signals  of  business.  He 
need  not  lend  or  discount  until  assured  beyond 
doubt  that  the  principal  has  in  fact  appointed 
an  agent  who  by  the  stroke  of  a  pen  may  wipe 
out  his  present  fortune  and  bind  his  future  earn- 
ings. The  very  nature  of  the  act  is  a  warning; 
and  if  the  lender  parts  with  his  money,  he  does 
so  at  his  own  peru." 

The  plaintiff  received  the  note  sued  upon, 
with  the  danger  signal  on  Its  face.  There 
is  nothing  In  the  evidence  to  show  that  the 
Enterprise  Lumber  Company  ever  received 
any  consideration  whatever.  One  who  re- 
ceives such  a  note  with  its  danger  signal  on 
Its  face,  warning  him  of  the  burden  he  must 
carry  before  enforcing  payment,  is  In  no 
position  to  Invoke  the  principle  of  estoppel 
against  the  corporation,  where  It  does  not 
appear  that  the  corporation  received  any 
consideration  therefor. 

The  exchange  by  Steele  and  Brltton  of 
notes  of  their  respective  companies  was  pure-' 
ly  a  personal  and  individual  act ;  the  note  of 
each  corporation  being  signed  by  Its  pros!- 
dent,  and  made  payable  to  its  president  In- 
dividually. Irrespective  of  the  use  actually 
made  of  tbe  notes,  the  fact  remains  that  the 
danger  signal  was  obvious  to  all  who  paid 
due  regard  to  ordinary  business  precautions. 
The  rule  of  law  expressed  above  is  essential 
to  corporate  integrity,  to  protect  it  against 
just  such  use  of  its  credit.  Cook  on  Corp. 
(7th  Ed.)  {  774;  Kenyon  Reatty  Co.  v.  Na- 
tional Deposit  Bank,  140  Ky.  133,  130  a  W. 
965,  31  h.  R.  A.  (N.  S.)  169. 

None  of  the  reasons  above  stated  apply  ' 
in  behalf  of  Steele.  The  note  Is  void  as  to 
the  corporation,  but  not  as  to  Steele.  As  an 
Individual,  for  motives  of  personal  favor 
Steele  had  the  right  to  lend  his  credit  to 
Britton;  and  the  Indorsement  and  delivery 
of  the  note  i>ayable  to  him  will  bind  him  to 
the  extent  only  of  the  amount  due  by  tbe 
Britton  Company  to  Luden.  Angell  &  Ames 
on  Corporations,  (  303 ;  Daniel  on  Negotiable 
Inst,  i  306,  and  note;  Aven  v.  Beckom,  11 
6a.  1,  6;  Rawllngs  v.  Robson,  70  Ga.  595(1) ; 
Candler  v.  De  Give,  133  Ga.  486,  66  S.  EL 
244;  Frankland  v.  Johnson,  147  lU.  620, 
36  N.  E.  480,  37  Am.  St  Rep.  234. 

[2]  2.  Stay  of  the  execution,  to  relieve  a 
surety,  must  be  for  a  valuable  consideration, 
and  for  a  definite  period  of  time.  8  O.  J. 
930;  Bunn  v.  Commercial  Bank,  98  Ga.  647, 
26  S.  E.  63;  Woolfolk  v.  Plant,  46  Ga.  422; 
Ver  Nooy  v.  Pltner,  17  Ga.  App.  229(3),  86 
S.  E.  466.  The  stay  In  this  case  recites  no 
consideration  and  no  definite  period  of  time; 
a  levy  mar  legally  be  effected  at  any  time:  i' 
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hence  there  can  be  no  release  of  the  snrety. 
Judgment  affirmed  as  to  the  Enterprise 
Lnmber  Company,  and  reversed  as  to  Steele. 
All  the  Justices  concur. 


(146  Oa.  SIO) 

ALACULSEY  LUMBER  CO.  v.  FLEMISTEB 
et  al.     (No.  194.) 

(Supreme  (3ourt  of  (Georgia.    Dec  18, 1916.) 

(Byllabu$  &y  th«  CourtJ 

1.  Appkai,  and  Ebrob  <S=>237(2)— Rsvebsiblb 
Ebbob — What  Constitutes. 

Where  certain  evidence  is  admitted  by  the 
court  on  the  statement  of  counsel  offering  it 
that  he  will  subsoquently  prove  certain  facta 
rendering  the  evidence  admissible  (which  is  not 
done),  the  admission  of  such  testimony  will  not 
reqmre  a  reversal,  where  no  motion  is  made  lat- 
er to  rule  it  out,  or  the  timely  attention  of  tiie 
court  called  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  <S=»237(2);  Trial,  (5ent.  Dig. 
i  236.]  V  ; .         ~,  ^ 

2.  Ejectuknt  «=»90(1)  —  DisTBiBurroN   bt 
Fbeeholdbbs— Ketubn— Aduibsibility. 

Where  freeholders  made  a  return  to  the  or- 
dinary, dividing  property  in  kind  between  the 
heirs  and  distributees  of  a  decedent,  and  the 
redtals  in  the  return  are  sufiBcient  to  indicate 
that  an  ajiplication  was  made  to  the  ordinary 
for  a  division  of  the  estate  in  kind^  and  that  it 
was  in  the  process  of  being  administered,  there 
is  a  presumption  that  a  proper  application  was 
made  to  the  ordinary  to  have  a  aivision  of  the 
property  made  in  kind ;  and  on  the  trial  of  an 
ejectment  suit  wherein  one  of  the  heirs  is  a 
plaintiff,  involving  the  title  to  a  lot  of  land 
awarded  to  her  by  the  freeholders  making  the 
return,  it  is  not  error  to  admit  in  evidence  a 
certified  copy  of  the  return  dividing  the  property 
in  kind. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {  207;    Dec  Dig.  <S=>90(1).] 

8.  EviDBNC*  «=»273(4)  —  Admissibiutt  — 
Etectuent. 
Where  on  the  trial  of  such  suit  there  was 
evidence  tending  to  show  that  one  of  the  de- 
fendant's predecessors  in  title  claimed  title  to 
the  land  in  controversyj  it  was  not  error  to  per- 
mit the  plaintiff  to  testify  that  during  the  years 
that  such  predecessor  claimed  title  he  was  act- 
ing as  her  agent  and  made  to  her  disclaimers 
tiUe  in  himselt 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  111.5.  1116;  Dec.  Dig.  (8=>273(4).] 
4.  Ejectmsnt  (3=»89— Evidence— Admibsibil- 

ITT. 

On  the  trial  of  an  ejectment  suit  it  is  compe- 
tent for  the  plaintiff  to  testify  as  to  the  identity 
of  her  title  papers  and  connect  them  with  the 
land  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  {{  249-253 ;    Dec  Dig.  «S=»89.] 

6.  Appeal  and  Ebbob  «=>1061(1)— Review— 

Habuij:ss  Kbbob,. 
Regardless  of  whether  the  evidence  object- 
ed to  in  ground  11  of  the  motion  for  new  trial 
was  admissible,  its  admission  will  not  require 
a  reversal  of  the  judgment,  for  the  reason  that, 
Independently  of  the  evidence  referred  to,  the 
court  properly  directed  a  verdict  under  evidence 
which  was  clearly  admissible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^Cent.  Dig^  §§  4161,  4162,  4166,  4166; 


Dec.  big.  <S^105i(i) 


6.  Evidence   «=s183(15)  —  Secondabt  Bn- 

DEN  CE— A  DlaSSIBIUTT. 

It  was  not  error  to  ezdude  from  evidence 
a  certified  copy  of  a  deed,  where  it  was  not 
shown  whetber  any  inquiry  was  made  of  the 
heirs  or  administrator  of  the  grantor  as  to  the 
loss  of  the  original  deed,  in  order  to  lay  the 
foundation  for  the  introduction  of  the  sec- 
ondary evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  H  635-637 ;    Dec  Dig.  «=183(15).] 

7.  Ejectment    ^=»109  —  Actions  —  Dibectko 
Vebdict. 

Under  the  evidence  the  court  properly  di- 
rected a  verdict  for  the  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Ejectment, 
Cent  Dig.  {  312;   Dec  Dig.  «=9l09.] 

Error  from  Superior  Court,  Murray  (boun- 
ty; A.  W.  Flte,  Judge. 

Action  by  I.  C  Flemister  and  husband 
against  the  Alacnlsey  Lumber  Company. 
There  was  a  judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

C.  N.  King,  of  Ohatsworth,  and  W.  EL 
Mnnn  and  W.  C.  Martin,  both  of  Dnitou,  for 
plaintiff  In  error.  Hendricks,  Mills  &  Hen- 
dricAis,  of  Nashville,  and  J.  J.  Bates,  of 
Chatsworth,  for  defendants  in  error. 

HILL,  J.  The  defendants  in  error  brought 
suit  in  the  court  below  against  the  plaintifC 
in  error  for  the  recovery  of  lot  of  land  Noi. 
171  in  the  twenty-seventh  district  and  sec- 
ond section  of  Murray  county,  and  for  dam- 
ages for  cutting  and  removing  timber  from 
said  lot  After  the  evidence  was  all  in,  the 
court  directed  a  verdict  for  the  defendants  in 
error  against  the  plaintiff  In  error  for  the 
land  sued  for,  and  submitted  to  the  Jury  the 
question  of  the  value  of  the  timber  cut,  and 
they  returned  a  verdict  for  the  defendants  in 
error.  A  motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiff  in  error  excepted. 

[1]  1.  Error  is  assigned  because  the  court 
admitted  in  evidence  a  deed  purporting  to  be 
from  L.  N.  Callaway  to  A.  W.  Callaway  (the 
latter  being  the  plaintiff's  father,  who  died 
intestate),  the  objection  being  that  the  deed 
was  not  recorded,  that  there  was  no  proof 
of  its  execution,  nor  was  there  any  proof  of 
possession  thereunder,  as  required  by  law  in 
order  to  admit  the  same  in  evidence  as  an 
ancient  document.  The  court  admitted  the 
deed  provisionally,  saying  that: 

"Under  the  statement  of  Mr.  Hendricks  [plain- 
tiff's attorney]  that  be  proposes  to  prove  those 
facts,  I  will  let  it  go  in  for  the  present." 

There  was  no  motion  made  later  to  mle 
out  this  evldaice;  and  under  former  rulings 
of  this  court  the  above  ground  of  exception 
will  not  require  a  reversal. 

[2]  2.  Objection  was  made  to  the  admis- 
sion in  evidence  of  what  purported  to  be  a 
division  in  kind  of  the  estate  of  A.  W.  Cal- 
laway, the  plalntifTs  father,  the  objection  be- 
ing that  there  was  nothing  to  show  tliat 
there  was  any  application  for  partition  of 
the  estate,  except  what  purported  to  be  a 
return;  that  the  paper  offered  appeared  to 
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be  simply  a  volnntary  act  on  the  part  of  the 
parties;  that,  if  the  partition  was  based  up- 
on an  agreement,  sncb  agreement  onght  to 
be  offered  in  evidence,  and  any  transcript 
from  the  ordinary's  office  showing  an  agree- 
ment was  not  admissible;  that,  if  there  was 
any  dlTislon  as  claimed,  it  most  be  under 
some  agreement  of  the  parties;  that,  it  be- 
ing admitted  that  there  was  no  administra- 
tion, the  only  way  to  divide  the  property 
was  to  sell  it  or  divide  it  in  kind  in  the 
manner  pointed  ont  by  law,  etc.  It  was  not 
error  to  admit  the  return  of  the  freeholders 
appointed  by  the  ordinary  for  the  purpose 
of  making  distribution  of  the  estate  of  A. 
W.  Callaway,  deceased,  among  the  distribu- 
tees. If  there  was  administration  pending 
on  the  estate  of  A.  W.  Callaway  at  the  time 
the  ordinary  ordered  a  division  in  kind,  he 
bad  Jurisdiction  to  so  order.  Civil  Code,  i 
4057.  The  recital  in  the  return  of  the  free- 
bolders,  "It  appearing  from  the  return  of 
the  administration  [administrator?]  that 
Mrs.  K.  IdL  Weideman  [one  of  the  heirs]  has 
heretofore  received  the  sum  of,"  eta,  showed 
that  the  return  was  made  during  the  pen- 
dency of  administration,  and  there  is  a  pre- 
sumption from  the  recitals  in  the  return  that 
a  proper  application  was  made  to  the  ordi- 
nary in  order  to  have  a  division  of  the  prop- 
erty made  in  kind.  See  Caverly  v.  Stovall, 
134  Ga.  677(4),  68  S.  E.  442.  While  the 
ground  of  the  motion  being  dealt  with  dis- 
closes that  the  attorney  for  the  movant,  in 
making  bis  objection  to  the  return,  stated 
that  it  was  admitted  that  there  was  no  ad- 
ministration, this  statement — urged  as  a  rea- 
son why  the  evidence  should  be  rejected — ^is 
not  to  be  taken  as  true.  The  approval  by 
the  trial  Judge  of  the  grounds  of  the  motion 
is  merely  a  certificate  to  the  fttct  that  such 
statement  was  made  by  counsel,  and  not  that 
it  was  In  fact  true.  An  examination  of  the 
record  does  not  show  that,  tither  In  the 
pleadings  or  the  evidence,  any  such  admis- 
sion was  made  by  the  plaintiff;  on  the  con- 
trary, the  testimony  of  the  plaintiff  herself 
would  seem  to  Indicate  the  contrary,  as  she 
says  the  land  in  dispute  was  allotted  to  her 
as  ber  share  in  the  division  of  her  father's 
estate,  which  statement  Is  appropriate  to 
denominate  a  share  received  in  the  course 
of  administration  of  the  estate.  The  ruling 
on  the  admission  of  the  evidence  having  been 
In  favor  of  the  opposite  party,  there  Is,  of 
course,  no  estoppel  against  her  because  of  a 
failure  to  deny  the  statement  that  it  was 
admitted  that  there  was  no  administration 
on  the  estate. 

[3]  3.  Objection  was  made  to  the  admis- 
sion of  certain  testimony  of  the  plaintiff 
with  reference  to  her  title  deeds,  and  as  to 
what  Ezzard,  the  agent  of  the  plaintiff  and 
alleged  predecessor  In  title  of  the  defendant, 
bad  said  to  the  plaintiff  as  to  a  disclaimer 
of  title  by  him.  The  evidence  tended  to  show 
that  Willis  Clarey,  administrator  of  Joseph  I* 


Robinson,  conveyed  the  lot  in  controversy  to 
Thomas  W.  E^ard  in  1877,  and  that  Ea- 
zard  made  a  deed  to  F.  W.  Crandall  and 
others  conveying  the  lot  In  dispute  on  No- 
vember 20,  1900.  All  the  evidence  objected 
to  related  to  what  Ezzard  said  to  Mrs.  Flem- 
Ister,  the  plaintiff.  E.  J.  Flemister,  the  hus- 
band of  the  plaintiff,  testified  that  he  and 
his  wife  turned  over  all  the  papers  to  Ez- 
zard, and  that  Ezzard  paid  taxes  on  the  land 
and  had  the  title  put  In  his  own  name ;  but 
the  plaintiff  testified  that  Ezzard  was  her 
agent.  We  think  the  evidence  testified  to 
was  competent  The  title  to  the  land  was 
claimed  by  Ezzard  daring  the  years  he  made 
the  disclaimer  to  the  plaintiff.  ' 

[4]  4.  Error  Is  assigned  because  the  court 
permitted  a  question  to  be  propounded  by 
counsel  for  the  plaintiff,  and  the  plaintiff 
to  answer  it,  as  follows: 

"Q.  Describe  the  title  papers  to  lot  171,  Twen- 
ty-Seventh district  and  Second  section,  under 
which  you  hold  and  claim  title,  and  where  are 
theyl  A.  Original  grant  for  the  state  of  Georg- 
ia to  L.  N.  Callaway,  Ist  day  of  June,  1832, 
and  recorded  in  Book  C,  Cherokee  L.  C.  R.  L. 
p.  270.  Said  erant  is  dated  May  20,  1846. 
Deed  from  L,  N.  Callaway  to  A.  W.  Callaway, 
dated  January  7,  1847,  to  lot  described  in  sixtii 
direct  interrogatory.  In  the  division  of  my 
father's  estate  the  lot  sued  for  and  described 
in  direct  interrogatory  No.  6  was  allotted  to  me, 
and  title  to  same  has  been  in  me  ever  since. 
These  papers  are  now  before  me,  but  I  am  send- 
ing the  original  grant  and  deed  from  L.  N.  Cal- 
laway to  A.  W.  Callaway  to  my  attorneys,  Hen- 
dricks and  Hendricks." 

We  think  this  evidence  was  admissible,  and 
that  the  plaintiff  could  thus  identify  her 
title  papers  and  connect  them  with  the  land 
in  dispute. 

[{]  6.  On  the  trial  of  the  case  the  court 
permitted  counsel  for  the  plaintiff  to  prove 
by  C.  N.  King,  a  witness  for  the  defendant, 
the  following  on  cross-examination: 

"I  recollect  the  prosecution  and  conviction  of 
Thomas  W.  Ezzard  for  the  forgery  of  a  deed 
from  Mrs.  Laura  Dick,  J.  R.  Bryant,  and  Mrs. 
Alma  Dick  Johnson,  heirs  of  Thomas  F.  Dick, 
which  conviction  was  had  in  Fulton  superior 
court  and  conviction  obtained  on  April  23,  1910. 
I  was  not  an  attorney  in  that  case.  I  did  tes- 
tify as  a  witness  in  the  case  against  Ezzard, 
and  not  only  him  but  two  or  three  others  in  the 
biU." 

The  objectioq  urged  against  this  testi- 
mony was,  that  Ezzard  not  being  a  witness 
In  the  'case,  and  no  attack  being  made  on 
any  paper  'that  be  executed,  the  evidence 
was  irrelevant  to  the  issue  on  trial.  As  we 
are  holding  that  the  verdict  was  properly 
directed,  the  admission  of  this  testimony  will 
not  teuse  a  reversal,  regardless  of  its  ir- 
relevancy. 

[6]  6.  Error  is  assigned  because  the  court 
excluded  a  certified  copy  of  a  deed  purporting 
to  have  been  executed  in  Baldwin  county  on 
June  10, 1846,  from  L.  N.  Callaway  to  Joseph 
L.  Robinson,  conveying  the  lot  of  land  in  dis- 
pute; the  deed  being  recorded  in  the  clerk's 
office  on  November  26,  1900.  It  was  Insisted 
that- the  admission  of  this  deed  would  have 
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shown  tbe  title  oat  of  the  pLalntUTs  chain 
of  title  Into  the  defendant,  Alaculaey  Lum- 
ber Company.  Under  the  preliminary  evi- 
dence advanced,  the  court  did  not  err  in  ex- 
cluding this  certified  copy.  There  was  no 
proof  that  any  inquiry  was  made  of  tbe  heirs 
or  administrator  of  Robinson  as  to  the  loss 
of  the  original  deed.  No  proper  foundation 
having  been  laid  for  the  secondary  evidence, 
It  was  properly  excluded.  Civil  Code  1910, 
$4212. 

[7]  7.  Under  the  evidence  the  court  did 
not  err  in  directing  a  verdict  for  the 
plalntlfT.  None  of  the  other  assignments 
of  error  show  cause  for  a  reversaL 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 

a<6  Ga.  287) 

COLUMBIAN  STAT.  LIFE  INS.  CO.  v.  MUL- 

KBY.     (No.  65.) 
(Supreme  Court  of  GeoTgia.     Oct  21.  1916.) 

(Byttdbu*  iv  the  Court.) 

1.  CouBTS  «s>217— Geoboia  —  QuEsnoNB  bt 
CouBT  OF  Appeals. 

Where  the  Coart  of  Appeals  certifies  to 
the  Supreme  Court  a  question  of  law  neces- 
sary for  the  decision  of  the  case  by  that  court, 
and  the  record  accompanyinK  the  certified  ques- 
tion shows  that  the  Court  of  Appeals  had  ju- 
risdictioD  of  the  case  at  tbe  time  it  ordered  the 
certification  of  the  question,  this  court  will  not 
refuse  to  answer  the  question  certified. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent. 
Diic.  8i  636-638;   Dec.  DiK.  <S=>217.] 

2.  INSDBANCB  4s>615— Actions— Defenses. 

In  an  action  on  an  insurance  policy,  the  de- 
fense that  tbe  contract  of  insurance  is  void  be- 
cause obtained  by  fraud  practiced  on  tbe  in- 
surer by  the  insured  may  be  pleaded  without 
repaying  or  offering  to  repay  tbe  premiums 
or  any  part  thereof  received  by  tbe  insurer  on 
tbe  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  1530,  1532-1534:  Dec.  Dig.  <S=> 
615.] 

Certified  Questions  from  Court  of  Appeals. 

Action  by  Janie  Mulkey  against  tbe  Co- 
lombian National  Life  Insurance  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  On  auestlon  ceitlfled 
by  Court  of  Appeals.    Question  answered. 

The  Court  of  Appeals  desires  Instructions 
from  the  Supreme  Court  upon  tbe  following 
questions  Involved  in  this  case: 

"1.  Where  it  Is  sought  to  interpose  the  de- 
fense that  tbe  contract  of  insurance  was  void 
because  it  wafl  obtained  by  fraud,  are  tbe  pro- 
visions of  section  4305  of  the  Civil  Code  appli- 
cable in  tlie  same  manner  as  to  other  contracts? 
And  can  the  defense  that  tbe  policy  of  insurance 
was  obtained  by  fraud  be  presented  where  it 
appears  that  there  was  no  restoration  of  such 
thing  of  value  as  was  received  by  tbe  company 
in  exchange  for  tbe  policy,  nor  any  effort  to  re- 
store, prior  to  that  included  in  the  defendant's 
answer? 

"2.  Can  a  plea  that  a  contract  of  insurance 
was  obtained  by  fraud  be  presented  without 
any  previous  effort  to  restore  the  status  quo, 
though  there  be  included  in  the  plea  an  olfer 
to  return?  Is  it  necessary  to  malce  such  an 
offer  at  any  time,  as  a  prerequisite  to  asserting 
ie  invalidity  of  the  policy  on  account  of  fraud?" 


Colquitt  &  Conyers,  of  Atlanta,  for  plain- 
tiff In  error.  Horton  Bros,  and  Anderson  ft 
Rouutree,  all  of  Atlanta,  for  defendant  in 
error, 

FISH,  C.  J.  [1]  1.  Tbe  first  headnote 
needs  no  elaboration. 

[2]  2.  Both  questions  propounded  to  this 
court  by  the  Court  of  Appeals  may  be  briefly 
stated  as  follows: 

"In  an  action  on  an  insurance  policy,  can  the 
defendant  plead,  without  repayment  of  the  pre- 
miums, that  tbe  policy  is  void  because  obtain- 
ed by  fraud  practiced  by  tbe  insured  on  the 
insurer?" 

Thus  stated,  we  have  no  difficulty  In  an- 
swering the  question  In  the  affirmative.  It 
does  not  appear  from  the  questions  pro- 
pounded what  was  the  nature  of  the  fraud 
which  Induced  the  Insurance  company  to  is- 
sue the  policy ;  nor  Is  there  anything  In  the 
questions  to  indicate  that  the  policy  sued  on 
contained  any  stipulation  to  tbe  effect  that 
the  policy  should  be  void  if  procured  by 
fraud  on  the  part  of  the  Insured.  Tbe  ques- 
tion may,  however,  be  satisfactorily  answer- 
ed when  considered  In  connection  with  cer- 
tain provisions  contained  In  tbe  Civil  (Tode 
of  this  state,  which  are  as  follows: 

Section  2479:  "Every  application  for  insur- 
ance must  be  made  in  the  utmost  good  faith, 
and  the  representations  contained  in  such  ap- 
plication are  considered  as  covenanted  to  be 
true  by  the  applicant.  Any  variation  by  which 
the  nature,  or  extent,  or  character  of  the  rislv 
is  changed  will  void  the  policy." 

Section  2480:  "Any  verbal  or  written  repre- 
ppnt.Ttiona  of  fsots  By  tbe  assured  to  induce  the 
acceptance  of  the  risic,  if  material,  must  be 
true,  or  tbe  policy  is  void.  If.  however,  the 
party  has  no  lino-wledge.  but  states  on  the  repre- 
sentation of  others,  bona  fide,  and  so  informs 
tbe  insurer,  the  falsity  of  the  information  does 
not  void  the  policy." 

Section  2481:  "A  failure  to  state  a  material 
fact,  if  not  done  fraudulently,  does  not  void: 
but  the  willful  concealment  of  such  a  fact,  which 
would  enhance  tbe  risk,  will  void  the  policy." 

Section  2483:  "Willful  misrepresentation  b.y 
the  assured,  or  bis  agent,  as  to  the  interest  of 
the  assured,  or  as  to  other  insurance,  or  as  to 
any  other  material  inquiry  made,  will  void  the 
policy." 

Tbe  declarations  In  the  sections  ]nst  quoted 
clearly  establish  the  rule  that  the  insurer 
retains  the  premium  In  all  cases  of  actual 
fraud  on  the  part  of  the  Insured  or  his  agent 
In  procuring  the  .policy.  In  Beasley  v. 
Phoenix  Insurance  Co.,  140  6a.  126,  78  S.  1^. 
722,  tbe  action  was  upon  a  fire  Insurance  poli- 
cy which  contained  stipulations  to  the  follow- 
ing effect:  Concurrent  Insurance  was  permit 
ted  on  the  stocli  of  goods  upon  which  the 
policy  was  issued,  to  the  amotint  of  $1,000 ; 
but  no  additional  insurance  for  a  larger 
amount  should  be  taken  on  the  goods  by 
the  insured,  except  byt  the  consent  of  the 
Insurance  company,  acquired  by  compli- 
ance vrith  certain  requirements.  The  de- 
fendant company,  among  other  things,  plead- 
ed that,  contrary  to  express  stipulations  in 
the  policy  sued  on,  the   Insured  had  pro- 
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cnred  additional  concuxrent  insoiance  on 
tbe  stock  of  goods,  for  a  larger  amount  than 
$1,000,  and  tbat  this  had  been  done  witbont 
the  knowledge  or  consent  of  the  defendant 
On  the  trial  It  appeared  that  such  additional 
Insurance  had  been  taken  on  the  stock  of 
goods,  and  to  an  amount  greater  than  $1,000, 
without  the  knowledge  or  consent  of  the  de- 
fendant, but  that  the  agent  of  the  defendant, 
who  was  instrumental  In  baring  the  policy 
Issued,  had  knowledge,  ten  days  before  the 
stock  of  goods  was  destroyed  by  fire,  that 
such  additional  insurance  had  been  placed  on 
the  stock  of  goods.  It  was  held  that  under 
such  facts  the  defendant  company  was  not 
estopped  from  urging  the  defense  set  up,  to 
the  effect  that  the  stipulations  of  the  policy 
as  to  additional  insurance  had  been  violated ; 
and  that  It  was  not  necessary  for  tbe  defend- 
ant to  return  the  unearned  portion  of  the 
premiums  on  the  policy  before  it  could  rely 
upon  such  defense.  Section  2489  of  the  ClrU 
Code  was  cited,  which  provides  that: 

"A  second  insnrance  on  the  same  property, 
unless  by  consent  of  the  insurer,  voids  the  pol- 
icy." 

While  the  Beaaley  Case  4oe8  not  present 
Qie  exact  question  prcq^Munded  by  the  Court 
of  Appeals,  It  does  decide  that  in  a  suit  on  a 
p<dlcy  of  insurance,  which  is  void,  it  is  not 
necessary,  as  a  condition  precedent  to  setting 
up  Its  Invalidity,  that  a  tender  of  tbe  premi- 
mns  received  is  necessary. 

The  general  doctrine  laid  down  by  text- 
book writers  is  that  an  imlntentlonal  breach 
of  warranty  on  the  part  of  the  insured  docs 
not  authorize  a  retention  of  the  amount  paid 
as  assessments  or  as  premiums,  If  no  risk 
has  been  run  by  the  insurer;  but  actual 
fraud  in  tbe  Inception  of  the  contract  on  the 
part  of  tbe  Insured  forfeits  his  claim  to  a 
return  of  assessments  or  premiums,  notwith- 
standing the  fact  that  no  risk  has  ever  at- 
tached. 2  Cooley's  Briefs  on  Insurance,  1037, 
1018;  Nlbhick,  Ace.  Ins.  &  Ben.  Soc.  j  2S2; 
Vance,  Ins.  H  85,  86;  2  Joyce,  Ins.  ${  1398, 
1406;  Cook,  Life  Ins.  193;  1  May,  Ins.  (3d 
Ed.)  i  4 :  1  Wood,  Ins.  (2d  Ed.)  {  109 ;  Angell, 
Fire  &  Life  Ina.  (2d  £».)  S  404;  2  PbiUips, 
Ins.  (5tb  Ed.)  i  1841;  2  Marshall,  Ins.  652; 
1  Parsons,  Marine  Ins.  560 ;  2  Clement,  Fire 
Ins.  538.  In  line  with  the  general  rule  above 
stated  Is  Taylor  v.  Grand  Lodge,  00  Minn. 
441,  105  N.  W.  408,  8  L.  R.  A.  (N.  S.)  114.  In 
that  case  Elliott,  J.,  delivered  a  very  able  and 
exhaustive  opinion  on  tbe  subject,  and  seem- 
ingly cited  and  discussed  all  decisions  pre- 
viously rendered  by  the  courts  in  the  United 
States,  as  well  as  the  English  decisions.  The 
learned  annotator  in  3  L.  R.  A  (N.  S.),  supra, 
referring  to  the  Taylor  Case,  says: 

"The  effect  of  tbe  fraud  of  an  applicant  for 
membership  in  a  benefit  insurance  order  or  so- 
dety  on  the  obligation  of  the  society  to  return 
what  has  been  paid  as  osscssmeiits  or  dues  be- 
fore it  can  claim  the  contract  unenforceable  has 
been  alven  such  thorough  treatment  bv  the 
court  m  Taylor  v.  Grand  liodge,  A.  O.  U.  W., 
that  little  is  left  to  be  said,  and  a  search  has 


discovered  no  cases  bearing  on  that  subject 
which  tbe  court  has  not  discassed  in  the  opin» 
ion." 

'Among  tbe  cases  cited  and  discussed  in  the 
Taylor  Case  Is  the  well-considered  case  of 
Blaeser  v.  Milwaukee  Mechanics'  Mut  Ins. 
Co.,  87  Wis.  31,  19  Am.  Rep.  747,  Wherein 
It  was  held  that  in  all  cases  of  actual  fraud 
on  tbe  part  of  tbe  Insured,  committed  either 
by  himself  or  his  agent,  the  Insurer  shall  re- 
tain the  premium.  In  the  opinion  Cole,  J., 
said: 

"There  is  another  portion  of  the  charge  ex- 
cepted to,  which  we  deem  it  proper  and  neces- 
sary to  notice,  which  is  where  the  court  in- 
structed the  jury  that  although  there  might  be 
misrepresentations  in  tbe  application,  yet  the 
company  could  not  avail  itself  of  them  in  an 
action  upon  the  policy,  without  first  tendering 
hack  to  the  insured  the  amount  of  premium 
paid.  Tbe  learned  circuit  judge  held  upon  this 
point  that  the  rule  in  regard  to  the  rescission  of 
contracts  for  fraud  was  applicable;  that  when 
a  party  seeks  to  avoid  a  contract  on  that 
ground,  he  must  put  tbe  other  party  to  the  con- 
tract back  to  the  condition  in  which  be  stood 
prior  to  tbe  transaction.  This  is  undoubtedly 
a  well-settled  role  in  regard  to  the  rescission 
of  contracts;  but  we  think  it  has  no  applica- 
tion to  the  case  before  us,  and  for  this  reason: 
By  the  condition  of  the  policy  itself,  any  fraud- 
ulent misrepresentations  of  a  fact  material  to 
the  risk  avoids  the  contract  It  is  not  neces- 
sary that  the  company  refund  the  premium  in 
order  to  avail  itself  of  this  stipulation  in  tbe 
policy.  The  representations  in  the  applica- 
tion constitute  the  basis  upon  which  the  risk  is 
taken,  and  the  policy  declares  that  if  there, is 
an.v  misrepresentation  or  concealment  the  in- 
surance shall  be  void  and  of  no  effect.  The 
company  enters  into  the  contract  relying  upon 
the  troth  of  the  representations;  and  if  it  has 
been  misled  or  deceived  upon  matters  material 
to  the  risk,  it  may  well  say  that  no  contract 
was  ever  made;  that  th'^re  was  no  concurrence 
of  assent  upon  the  same  facts." 

In  Campbell  v.  New  England  Mut  Ltfe 
Ins.  Co.,  98  Mass.  881,  Wells,  J„  said: 

"Representations  to  insurers,  before  or  at  the 
time  of  making  a  contract!  are  a  presentation 
of  the  elements  upon  which  to  estimate  the 
risk '  proposed  to  be  assumed.  They  are  the 
basis  of  the  contract;  its  foundation,  on  the 
faith  of  which  it  is  entered  into.  If  wrongfully 
presented,  in  any  respect  material  to  the  risk, 
the  policy  that  may  be  issued  thereupon  will 
not  take  effect  To  enforce  it  would  be  to  apply 
tbe  insurance  to  a  risk  that  was  never  pre- 
sented." 

These  remarks  are  sufficient  to  show  that 
the  position  of  the  defendant  In  attempting 
to  defeat  the  action  on  the  ground  that  fraud- 
ulent representations  were  made  In  the  appli- 
cation is  essentially  different  from  chat  held 
by  a  party  who  seeks  to  rescind  a  contract 
on  the  ground  of  fraud.  In  Thompson  v. 
Travelers'  Ins.  Co.,  11  N.  D.  274,  91  N.  W. 
75,  tbe  suit  was  upon  a  life  Insurance  policy, 
and  one  of  tbe  questions  for  decision  was 
whether  the  defendant  was  bound  to  return 
tbe  premiums  in  order  to  maintain  the  de- 
fense set  up.    The  court  said: 

"The  case  is  not  parallel  as  to  its  facts  with 
one  where  the  premium  was  paid  by  an  insured 
upon  a  policy  which  tbe  insurer  is  endeavoring 
to  cancel  through  an  action  in  a  court  of  equity. 
In  such  a  case,  a  return,  or  an  offer  to  return, 
everything  of  value  received  under  the  policy  i 
must  be  made  at  or  before  the  commencem||U  I  p 


108 


»1  SOCTHBASTERN  BEPORTBB 


(fit. 


of  the  aetton.  •  •  •  In  this  casre  the  de- 
fendant is  not  86ekinK  any  affirmative  relief.  It 
seeks  to  establish  that  there  never  existed  a 
policy  of  insurance  in  favor  of  the  deceased  In 
defendant's  compajiy.  by  reason  of  the  fact  that 
it  was  delivered  under  circumstances  that  by 
its  own  terms  provided  that  it  should  not  come 
into  effect."  • 

In  Taylor's  Case,  hereinbefore  referred  to, 
it  was  said: 

"The  claim  that  a  party  who  has  by  false  and 
^auduient  representations  secured  membership 
in  an  order  of  this  character  has  an  absolute 
right  to  the  return  of  the  money  which  he  has 
paid  into  its  treasury  upon  the  discovery  of  his 
fraud,  to  say  the  most,  rests  upon  a  very  mea- 
ner foundation  of  merit  SUch  a  rule  is  an  in- 
vitation to  fraud.  If  all  moneys  thus  volun- 
tarily paid  can  be  recovered  or  must  be  return- 
ed b.v  the  insurer  as  a  condition  precedent  to 
pleading  the  fraud  as  a  defense,  a,  party  who 
contemplates  obtaining  insurance  by  false  rep- 
resentations may  well  feel  that  he  is  takin«  no 
chances  of  loss,  but  is  entering  upon  a  trans- 
action in  which  he  stands  to  gain  large  returns 
without  any  possibility  of  endangering  his  in- 
vestment. If  the  fraud  is  never  discovered,  the 
beneficiary  under  the  policy  which  will  be  is- 
sued to  him  will  receive  the  full  benefit  of  the 
contract.  If  it  by  chance  Is  discovered,  his 
estate  will  receive  back  all  that  has  been  paid 
by  the  guilty  party,  and  the  trouble  and  expense 
attending  upon  the  transaction  will  be  thrown 
upon  the  innocent  party.  As  the  beneficiary 
certificate  upon  which  this  action  is.  brought 
was  obtained  by  fraud,  the  lodge  was  not  re- 
quired to  return  what  it  had  received  for  as- 
sessments as  a  condition  of  availing  itself  of  the 
right  to  elect  to  treat  the  contract  as  void  ab 
initio.  The  widow  of  the  party  who  had  obtain- 
ed membership  by  fraudulent  representations 
has  no  just  claim  to  the  money,  and  certainly  it 
was  not  due  to  the  party  named  as  beneficiary 
in  the  certificate"— dting  Thompson  ▼.  Travel- 
ers' Ins.  Co.,  supra. 

See  15  notes  to  Am.  Rep,  1041,  where  a 
number  of  eases  are  collated  on  page  1042, 
wherein  Is  cited  Blaeser  v.  Milwaukee  Mech. 
Mut.  Ins.  Co._,  supra,  from  which  we  have 
quoted.  Of  course  we  do  not  mean  to  hold 
that  an  insurance  company  might  not  be  es- 
topped from  setting  np  fraud  practiced  upon 
tt  in  the  procurement  of  the  policy,  if  It 
should  appear  that  after  the  discovery  of 
such  fraud  the  company  did  not  promptly 
move  to  have  the  contract  of  insurance  re- 
scinded, but  treated  it  as  valid  and  binding 
and  continued  to  receive  the  premiums 
thereon. 

(146  Ga.  297) 

MURPHY  T.  GEORGIA  RY.  &  POWER  CO. 

(No.  190.) 

(Supreme  Court  of  Georgia.    Dec.  14,  1910.) 

(Syllabus  Iv  the  Court.) 

1.  Strket  Railroads   «=»112(2)— Tbial   «=> 
200(7)— Crossing  Accidents— Instructions 
—Cure— Burden  or  Proof. 
In   an   action    against   an   electric  railroad 
company  for  an  injury  caused  by  the  running 
of  its  car,  it  is  not  incumbent  on  the  plaintiff 
to   prove   the  allegations  of  negligence  of   the 
defendant  by  a  preponderance  of  evidence.    But 
where  giving  to  the  jury  an  instruction  that  it 
is  so  inr-umbent  on  the  plaintiff,  the  court  fol- 
lowed with  a  further  instruction  that  if  the  in- 
jury resulted  from  the  running  of  the  cars  un- 
der any  of  the  circumstances  alleged  in  the  pe- 


tition as  negligence,  a  presumption  against  the 
company  would  arise,  and  the  burden  would 
be  upon  it  to  show  that  its  agent  exercised  ali 
ordinary  and  reasonable  care,  a  new  trial  is  not 
required. 

[Ed.  Note.— For  other  cases,  see  Street  RaO' 
roads.  Cent.  Dig.  §§  227,  228;  Dec,  Dig.  «=» 
112(2):  Trial,  Cent.  Dig.  {  ViW;  Dec.  Dig.  «=» 
296(7).] 

2.  Judquknt    <S=>250  —  Neougence  —  Atbb* 

ME  NTS. 

In  an  action  for  damages  for  an  injury  al- 
leged to  have  been  caused  by  the  defendant's 
negligence,  a  plaintiff  cannot  recover  on  a  ground 
of  negligence  not  alleged  in  the  petition. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  J  436;    Dec.  Dig.  «=»250.J 

3.  Street  Railroads  ^=>101,  112(2)— Cross- 
ing Accidents- LiABiLrrT. 

"When  a  personal  injury  has  been  shown 
to  have  been  done  by  the  locomotives,  or  cars, 
or  other  machinery  of  a  railroad  company,  or  by 
any  person  in  its  employment  or  service,  the  pre- 
sumption is  against  the  company,  but  it  may 
defeat  a  recovery  by  establishing  either  of  the 
following  defenses:  That  its  agents  have  exer- 
cised all  ordinary  and  reasonable  care  and  dili- 
gence to  avoid  the  injury ;  that  the  damage  was 
caused  by  the  negligence  of  the  person  injured ; 
that  he  consented  to  it ;  or  that  the  person  in- 
jured, by  the  use  of  ordinary  care,  could  have 
avoided  the  injury  to  himself,  although  caused 
by  the  defoidant's  negligence. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads,  Cent.  Dig.  {§  227,  228;  Dec  Dig.  €=» 
101,  112(2).] 

4.  Street     Railroads    €=»118@)— Gsossinq 
Accidents— Instructions. 

The  charge  of  the  court  on  the  snbject  of 
alleged  negligence  by  failure  of  the  defendant 
company  to  give  warning  of  the  approach  of  the 
car,  by  the  sounding  of  a  gong,  was  not  errone- 
ous under  the  pleadings  and  evidence. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  2ftl ;   Dec.  Dig.  «=>118(3).] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  L.  E.  Murphy  against  the  Geor- 
gi,a  Railway  &,  Power  Company.  There  was  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Affirmed. 

Westmoreland  &  Westmoreland  and  Mark 
Holding,  all  of  Atlanta,  for  plaintiff  in  error. 
Colquitt  &  Conyers,  of  Atlanta,  for  defend- 
ant in  error. 

EVANS,  P.  J.  The  plaintiff's  husband  was 
killed  in  a  collision  of  an  automobile,  which 
he  was  driving,  with  a  street  car.  l%e  au- 
tomobile and  the  street  car  were  coming 
from  opposite  directions,  and  the  collision  oc- 
curred near  a  curve  In  the  highway.  The 
highway  was  double  tracked  for  street  car 
operation,  from  the  direction  the  automobile 
was  coming  to  a  point  around  the  surve,  'esti- 
mated by  the  witnesses  to  be  from  225  to  300 
feet  distant  from  the  curve,  from  which  point 
the  double  track,  by  means  of  a  switch,  be- 
came a  single  track.  The  collision  occurred 
on  the  highway  at  a  point  estimated  to  be 
from  175  to  200  feet  from  the  point  where 
the  double  track  merged  into  the  single  track. 
The  speed  at  which  the  automobile  was  driv- 
en at  the  time  of  the  collision  was  variously 
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estimated  from  12  to  40  miles  an  honr.  The 
street  car,  according  to  the  servants  In 
charge,  and  passengers,  was  standing  still  or 
barely  moving,  having  been  stopped  or  slowed 
down  to  avoid  an  Impending  collision.  The 
plaintUTs  vTltnesses  estimated  that  the  street 
car  was  going  from  20  to  25  miles  per  hour 
when  the  collision  occurred.  The  Jury  re- 
turned a  verdict  for  the  defendant  The 
plaintiff's  motion  for  new  trial  was  denied. 

[1]  1.  The  jury  were  instructed  that  upon 
the  filing  of  the  defendant's  answer,  denying 
the  essential  allegations  of  the  petition,  the 
burden  of  proof  was  upon  the  plaintiff  to  es- 
tablish every  material  allegation  in  her  peti- 
tlmi  by  a  preponderance  of  the  evidence.  The 
court  farther  cfbarged: 

"If  the  plaintiff  shows  by  a  preponderance  of 
the  evidence  that  her  husband  was  injured,  that 
is  to  say,  that  he  was  injured  and  died  from  the 
effects  of  the  injuries  or  was  killed  by  the  run- 
ning of  the  car  of  the  defendant  under  any  of  the 
circumstances  alleged  in  the  petition  as  negli- 
gence, then  a  presumption  against  the  company 
would  arise,  and  the  burden  would  be  upon  the 
defendant  to  show  tliat  its  agents  exercised  all 
ordinary  and  reasonable  diligence." 

The  first  part  of  this  charge  is  criticized 
because  it  required  the  plaintiff  to  prove  the 
allegations  of  negligence;  whereas,  upon 
proof  ttiat  her  husband  was  injured  by  the 
running  of  the  cars  of  the  defendant,  a  pre- 
sumption arose,  by  virtue  of  the  statute  (Civ. 
Ck)de  1910,  {  2780),  that  the  injury  was  due 
to  the  company's  negligence  as  alleged  in  the 
petition.  It  is  not  incumbent  upon  the  plain- 
tiff, in  a  case  where  the  injury  complained  of 
is  caused  by  the  running  of  the  defendant's 
cars,  to  prove  the  allegation  of  negligence  of 
the  defendant  by  a  preponderance  of  the  evi- 
dence. Killian  T.  Georgia  Railroad  Co.,  97 
Ga.  727(3),  25  S.  E.  384;  Civ.  Ck>de  1910, 
{  2780.  Bnt  the  excerpt  from  the  instruction 
complained  of  must  be  taken  in  connection 
with  the  other  instruction;  and  when  the 
whole  instruction  on  the  subject  is  consider- 
ed, the  instruction  will  not  require  a  new 
trlaL  Freeman  v.  Collins  Park,  etc  Rail- 
road Co.,  117  Ga.  78,  43  S.  E.  410. 

[2]  2.  The  superior  court  is  a  court  of  rec- 
ord, and  the  case  is  made  by  the  pleadings. 
Accordingly,  It  was  not  erroneous  for  the 
court  to  instruct  the  Jury,  in  substance,  that 
the  plaintiff  could  not  recover  upon  a  ground 
of  negligence  not  alleged  in  the  petition. 
Central  of  Georgia  Railroad  Co.  v.  Weathers, 
120  Ga.  475,  478,  47  S.  E.  956. 

[3]  3.  There  was  no  error  in  charging,  un- 
der the  facts  of  tliis  case,  that: 

"When  personal  injury  is  shown  to  have 
been  done  by  the  cars  of  a  railroad  company, 
the  presumption  is  against  the  company,  but 
it  may  defeat  a  recovery  by  establishing,  by  a 
preponderance  of  the  evidence,  either  of  the 
following  defenses:  That  its  agents  have  exer- 
cised all  ordinary  care  and  reasonable  care  and 
diligence  to  avoid  the  injury;  that  the  damage 
was  caused  by  the  negligence  of  the  person  in- 
jured ;  that  be  consented  to  it ;  or  that  the  per- 
son injured,  by  the  use  of  ordinary  care,  could 


have  avoided  the  injury  to  himself,  although 
caused  by  the  defendant's  negligence."  Savan- 
nah, Florida  &  Western  By.  v.  Stewart,  71  Ga. 
427(3). 

[4]  4.  Complaint  is  made  of  this  chaise: 
"If  the  driver  of  the  automobile,  that  is  to 
say,  in  this  case  conceded  to  have  been  the  plain- 
tiff's husband,  saw  the  car  coming  when  it  was 
100  feet  or  more  away,  then  the  failure  to  sound 
a  gong,  even  if  there  was  such  failure,  would  not 
authorize  a  recovery  on  that  alleged  ground  of 
negligence." 

The  alleged  error  is'  that  by  this  charge 
the  court  took  away  from  the  Jury  the  ques- 
tion as  to  whetber  it  would  be  negligent  for 
the  railroad  company  to  run  its  cars  at  a 
rate  of  speed  shown  by  the  plaiutyTs  evi- 
dence vritbout  sounding  a  gong  when  the  car 
was  100  feet  o.r  more  away.  &  ground  of 
negligence  alleged  by  the  plaintiff  was  that 
the  defendant  failed  to  ring  the  bell.  Or  give 
warning,  as  the  car  approached  the  curve  to 
the  plaintiff's  husband  or  others  who  were 
on  or  emerging  from  the  curve.  The  com- 
plaint Is  that  the  plaintiff's  husband  was  not 
given  warning  of  the  approach  of  .the  car. 
The  ringing  of  the  gong  was  one  means  of 
giving  the  warning.  If  the  plaintiff's  hus- 
band saw  the  car,  he  had  the  notice  which 
the  ringing  of  the  gong  would  give.  Accord- 
ingly, this  charge  was  not  erroneous,  under 
the  pleadings  and  the  evidence.  The  verdict 
is  supported  by  the  evidence,  and  no  error 
requiring  a  new  trial  is  made  to  appear. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 


(14«  Oa.  346) 
THOMAS  T.  STATE.     (No.  202.) 
(Supreme  Court  of  Georgia.     Dec.   19,  1916.) 

(Byllabu*  &v  Editorial  Staff.) 

1.  Criuinal  Law  <S=9762(3)— Inbtetjotions— 
Opinion  of  Coubt. 

In  a  prosecution  for  seduction,  where  the 
defense  was  that  the  prosecutrix  was  not  vir- 
tuous, an  instruction  that  it  was  not  a  lawful 
defense  for  accused  to  blacken  or  blackball  the 
character  of  his  victim  by  proving  loose  declara- 
tions or  immodest  conduct  on  her  part,  was  er- 
roneous because  containing  an  intimation  that 
the  facts  sought  to  be  proved  constituted  no 
lawful  defense,  but  only  an  attempt  to  discredit 
the  prosecutrix. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1731,  1758,  1760;  Dec.  Dig. 
«=»762(3).] 

2.  Courts  «=»217— Appellate  Coukt— (Jkbti- 
FiED  Questions. 

Wliere,  after  conviction,  writ  of  error  was 
sued  out  of  the  Court  of  Appeals,  the  question 
whether  an  erroneous  instruction  was  preju- 
dicial is  for  the  determination  of  that  court, 
and  of  the  Supreme  Court  on  certified  questions. 
[Eld.  Note.— For  other  cases,  see  Ckiurts,  Cent. 
Dig.  §§  536-538;  Dec  Dig.  «=>217.] 

3.  Criminal  Law  «=»823(4)— iNerauOTiONa— 
Statute. 

In  a  prosecution  for  seduction  by  nersuasion 
and  promises  of  marriage,  it  was  not  reversible 
error  for  the  court  to  give  the  jury  the  full 
definition  of  the  crime,  as  contained  in  Pen. 
Code  1910,  i  378,  including  the  accomplish- 
ment, not  only  by  persuasion  and  promises  of 
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marriage,  bnt  bj  other  false  and  fraudulent 
means,  without  instructing  the  jury  as  to  vliat 
would  constitute  other  false  and  fraudulent 
means,  where  the  jury  were  charged  elsewhere 
that  defendant  was  being  tried  for  having  ac- 
complished fbe  seduction  by  persuasion  and 
promises  of  marriage. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §S  1992-1994,  3158;  Dec.  Dig. 
«=»823(4).] 

Beck  and  Hill,  JJ.,  dissentinf. 

Certified  Questions  from  Court  of  Appeals. 

H.  Q.  Thomas  was  convicted  of  crime,  and 
he  brings  error.  On  questions  certified  by 
Court  of  Appeals.    Questions  answered. 

Jos.  H.  Hall,  of  Macon,  Davis  &  Sturgls,  of 
Dublin,  O.  A.  Weddlngton,  of  Cochran,  I.  N. 
Eubanks  and  Jas.  A.  Thomas,  both  of  Dub- 
lin, and  W.  Bi.  Brown,  of  Atlanta,  for  plain- 
tiff in  error.  E.  L.  Stephens,  Sol.  Gen.,  of 
WrlghtsvUle,  and  J.  S.  Adams,  of  Dublin, 
for  th6  State. 

PER  CURIAM.  The  Court  of  Appeals 
desires  _  Instructions  upon  the  following 
qnestionB : 

"1.  In  the  trial  of  a  case  of  seduction,  was 
the  following  charge  to  the  Jury  error  be- 
cause It  tended  to  discredit  in  the  minds  of 
the  Jury  the  defense  Interposed  by  the  prison- 
er, that  the  woman  he  was  charged  with  se- 
ducing vras  not  a  virtuous  female,  or  because 
it  contained  an  Intimation  by  the  court  that 
the  facts  sought  to  be  proved  by  the  defend- 
ant constituted  no  lawful  defense,  but 
amounted  only  to  an  effort  on  his  part  to 
'blacken  and  blackball  the  character  of  his 
alleged  victim?*  Or  was  this  language  of 
the  court  calculated  to  raise  In  the  minds  of 
the  Jury  such  a  prejudice  against  the  de- 
fendant and  his  defense  as  to  require  the 
setting  aside  of  the  verdict  of  guilty:  The 
proof  of  lascivious  Indulgences  and  wanton 
dalliances,  with  other  evidence  short  of  di- 
rect proof  of  the  overt  act,  may  authorize 
the  Jury  to  infer  actual  guilt  of  the  illicit 
act;  but  it  is  not  a  lawful  defense  for  the 
accused  to  blacken  or  blackball  the  charac- 
ter of  his  alleged  victim  by  proving  loose 
declarations  or  showing  imprudent  or  im- 
modest conduct  on  the  part  of  the  woman 
he  is  accused  of  seducing?' " 

[1 , 2]  The  Court  of  Appeals  is  instructed 
that  the  excerpt  from  the  charge  quoted  in 
the  above  question  is  erroneous  for  the  rea- 
sons stated ;  but  whether  the  error  was  cur- 
ed, or  the  evidence  was  such  as  to  avoid  the 
necessity  of  a  new  trial,  depends  upon  an 
entire  review  of  the  case,  which  can  be  done 
only  by  the  Court  of  Appeals. 

BliXTK  and  KlliL,  JJ..  dissenting  f^'om 
the  answer  of  the  majority  of  the  court  to 
the  first  question  asked  by  the  Court  of  Ap- 
peals: The  first  question  in  this  case  really 
comprises  three  questions:  The  first  is.  Was 
the  charge  of  the  court  referred  to  error  be- 
cause it  tended  to  discredit  in  the  minds  of 


the  Jury  the  defense  interposed  by  the  pris- 
oner that  the  woman  he  was  charged  with 
seducing  was  not  a  virtuous  female?  Sec- 
ond, Was  the  charge  erroneous  because  It 
contained  an  intimation  by  the  court  that 
the  facts  sought  to  be  proved  by  the  defend- 
ant constituted  no  legal  defense,  but  amount- 
ed only  to  an  effort  on  his  part  to  blacken 
"and  blackball"  the  character  of  his  alleged 
victim?  Third,  Was  the  language  of  the  court 
calculated  to  raise  in  the  minds  of  the  jury 
such  a  prejudice  against  the  defendant  and 
his  defense  as  to  require  the  setting  aside  of 
the  verdict  of  guilty?  In  our  opinion  the 
first  question  should  l>e  answered  in  the  nega- 
tive. The  other  two  questions  cannot  be  an- 
swered without  entering  upon  a  'considera- 
tion of  the  evidence,  which  this  court  can- 
not do. 

"2.  Where  the  indictment  charged  the  de- 
fendant with  the  commission  of  the  crime 
of  seduction  by  'persuasion  and  promises  of 
marriage*  only,  was  it  reversible  error  for 
the  court  to  ^ve  to  the  Jury  the  full  defini- 
tion of  the  crime  o°f  seduction  as  contained 
in  Pen.  Code,  i  378,  including  the  accomplish- 
ment of  that  crime,  not  only  by  "pereuaslon 
and  promises  of  marriage,'  but  also  by  'other 
false  and  fraudulent  means,'  without  at  least 
instructing  the  jury  as  to  what  would  con- 
stitute the  other  false  and  fraudulent  means 
by  which  the  crime  would  be  accomplished? 
See,  in  this  connection,  Liangston  r.  State, 
109  Ga.  153,  35  S.  E.  166,  770,  where  it  Is 
held  that  an  Indictment  charging  the  com- 
mission of  this  crime  by  &l8e  and  fraudu- 
lent means  is  demurrable  for  failure  to  set 
forth  by  what  means  the  seduction  was  ac- 
complished." 

[S]  It  was  not  reversible  error  to  give  this 
charge,  assuming  that  the  court  somewhere 
In  the  general  charge  pointed  out  to  the  Jury 
that  they  were  trying  the  defendant  upon 
the  charge  of  having  accomplished  the  se- 
duction by  persuasion  and  promises  of  mar- 
riage. Q?hls  exact  question  is  dealt  with  In 
Jones  T.  State,  90  Ga.  616, 16  S.  E.  380. 

3.  In  answer  to  the  third  question  pro- 
pounded by  the  Court  of  Appeals,  it  was  not 
reversible  error,  on  the  trial  of  one  under 
an  indictment  charging  him  with  the  com- 
mission of  the  crime  of  seduction  by  "per- 
suasion and  promises  of  marriage  only,"  for 
the  court  to  give  the  Jury  the  full  definition 
oif  the  crime  of  seduction  as  contained  In 
Pen.  Code,  i  378,  Including  the  accomplish- 
ment of  that  crime,  not  only  by  "persuasion 
and  promises  of  marriage,"  but  also  by 
"other  false  and  fraudulent  means,"  where- 
the  court  subsequently  Instructed  the  Jury, 
without  specially  retra'cting  or  explaining 
anything  contained  In  the  above  instruction. 
In  effect  that  the  state  relied  for  conviction 
upon  proof  of  persuasion  and  promises  of 
marriage.  All  the  Justices  concur,  ezcept^ 
BECK  and  HILL,  JJ.,  dissenting. 
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rOHD  T.  B.  TEIS  NAPIER  CO.     (No.  141.) 
(Supreme  Court  of  Qeorgia.    Dec.  1,  1916.) 

(SnJMnu  hp  the  Court.) 
Appeai,  and  EiBsoB  ^=»65— AiioUNT  IN  CoH- 

IBOTKR8T— MnmOIPAl,   COTJBT. 

That  part  of  the  act  creating  the  municipal 
court  of  Macon  (Act*  1013,  p.  262,  |  26[c]), 
which  proTidea  in  substance  that  in  all  cases 
tried  in  that  coart  in  which  the  principal  sum 
claimed,  or  the  value  of  the  property  in  con- 
troversy, does  not  exceed  $100,  "an  appeal  shall 
lie  by  writ  of  error  to  the  superior  court  of 
Bibb  county,"  and  that  the  judgment  of  the 
latter  court  "shall  be  final,  and  shall  not  be 
subject  to  review  by  an  appellate  court,"  is 
not  invalid  for  the  reason  that  it  is  opposed 
to  article  6,  |  2,  par.  9,  of  the  Constitution  of 
this  state  (Civ.  Code  1910,  {  6506),  which  pro- 
vides that  "the  Court  of  Appeals  shall  have 
jurisdiction  for  the  trial  and  correction  of  er- 
rors in  law  and  equity  from  the  superior  courts 
in  all  cases  in  which  such  jurisdiction  is  not 
conferred  by  this  Constitution  on  the  Supreme 
Court,  and  from  the  city  courts  bf  Atlanta 
and  Savannah,  and  such  other  like  courts  as 
have  been  or  may  be  hereafter  established  in 
other  cities."  Wester  v.  Redding,  00  S.  E.  1023, 
decided   October  20,   1916. 

(EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  315-328;  Dec.  Dig.  <8»65.] 

Oertifled  Question  from  Court  of  Appeals. 

Action  between  J.  W.  Ford  and  the  E.  Trla 
Napier  Company.  There  was  a  Judgment  for 
the  latter,  and  the  former  brings  error.  On 
qnestion  certified  by  Court  of  Appeals.  Ques- 
tion answered. 

See,  also,  00  S.  E.  1024. 

W.  A.  McCIellan  and  J.  C.  Estes,  both  of 
Macon,  for  plaintiff  in  error.  Ryals  &  An- 
derson, of  Macon,  for  defendant  In  error, 

PER  CURIAM.  Question  certified  to  (}ourt 
of  Appeals  answered.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent. 


(146  Oa.  348) 

SHIPPEN  BROS.  LUMBER  CO.  ▼.  PLEM- 
ISTER.    (No.  205.) 

(Snprone  Coott  of  Oeorgla.    Jan.  11, 1017.) 

(SyUalui  5y  the  Court.) 

Taxation  «=>734(1)— Exbcxjtion  fob  Taxes 

— Wnjj  Lands. 
Where  wild  lands  have  been  returned  for 
taxation  In  the  county  within  which  the^  are 
situated,  the  tax  collector  is  without  jurisdiction 
to  issue  execution  for  taxes  tl^reon  as  unre- 
turned  wild  land,  and  to  cause  such  lands  to  be 
sold ;  and,  if  he  does  so,  the  execution  is  invalid, 
and  the  proceedings  thereunder  are  void.  The 
purchaser  at  such  a  sale  gets  no  title,  and  ergo 
can  convey  nona. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S{  1408,  1470,  1471;  Dec.  Dig.  «=» 
734(l).l 

Error  from  Superior  Court,  Gilmer  Coun- 
ter; H.  L.  Patterson,  Judge. 

Action  by  Mrs.  Ida  C.  Flemister  against 
tbe  Shlppen  Bros.  Lumber  (Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 


A.  H.  Burtz,  of  Ellljay,  and  Robt  C.  & 
Philip  H.  Alston,  of  Atlanta,  for  plaintiff  in 
error.  G.  N.  Bynum  and  Clark  Ray,  botb  of 
Atlanta,  for  defendant  In  error. 

GILBERT,  J.  Shippen  Bros.  Lumber  Cor> 
pany,  plaintiff  in  error,  bought  land  lot  27  in 
Gilmer  county  from  one  who  purchased  it  at 
a  tax  sale.  The  sale  was  by  virtue  of  an  ez- 
ecntlon  issued  by  the  tax  collector  of  Gilmer 
county.  The  execution  recited  all  Jurisdiction- 
al facts'required  by  law  in  such  proceedings 
applicable  to  wild  lands.  Civil  Code  1910,  i 
1070.  Mrs.  Ida  C.  Flemister  brought  suit  for 
this  land,  and  on  the  trial  showed  title  by 
grant  from  the  state  to  A-  W.  Callaway,  her 
father,  and  to  herself  by  inheritance.  She 
had  never  seen  the  land,  and  had  no  person- 
al knowledge  of  its  boundaries.  She  Intro- 
duced a  certified  official  map,  which  indicated 
that  the  land  was  divided  t^  the  county  line 
between  Fannin  and  Gilmer  counties.  She 
also  showed  tliat  E.  J.  Flemister,  as  her 
agent,  returned  the  land  for  taxes  in  Fannin 
county.  She  also  tmdered  in  evidence  a  cer- 
tified eopy  of  the  wild  land  digest  of  GUmer 
county  for  the  year  1884,  from  the  comptrol- 
ler general's  office,  showing  that  James  H. 
Smith  returned  the  land  in  question  for  taxes 
in  GUmer  county.  To  this  copy  the  defend- 
ant objected,  upon  the  grounds  that  the  re- 
turn did  not  show  any  right  or  authority  on 
the  part  of  Smith  to  make  it;  tliat  there  was 
no  evidence  to  show  that  Smith  had  any  title 
to  tlie  property,  or  was  authorized  by  any- 
body who  did  have  title  to  make  the  return ; 
and  that  for  these  reasons  the  return,  be- 
ing void,  was  equivalent  to  no  return.  The 
court  overruled  the  objection,  and  error  was 
assigned.  The  defendant  offered  to  prove  by 
M.  S.  Clayton  that  no  part  of  the  land  was 
within  Fannin  county.  On  objection  the 
court  rejected  tliis  evidence,  and  error  was 
assigned.  The  court  directed  a  verdict  for 
the  plaintiff  for  the  premises  in  dispute,  and 
entered  up  Judgment  accordingly.  The  de- 
fendant excepted.  The  court  stated  his  rea- 
son f<Mr  directing  a  verdict,  the  kernel  of 
which  is: 

"I  will  direct  a  verdict  for  the  plaintiff  in  this 
case,  irrespective  of  where  the  fine  is.  Smith 
returned  it  in  GUmer  county.  That  made  it  so 
the  tax  collector  could  not  sell  it  as  wild  land." 

It  will  be  seen  that  the  whole  case  must 
be  governed  by  the  solution  of  the  single 
question  whether  a  return  of  the  land  for 
taxes  by  Smith  was  sufiicient  to  invalidate 
the  tax  execution.  If  the  question  be  answer- 
ed in  the  affirmative,  it  is  immaterial  wheth- 
er Clayton  was  allowed  to  testify  that  the 
land  was  wholly  within  Gilmer  county;  uiso 
it  would  necessarily  follow  that  the  evidence 
of  a  return  by  Smith  was  not  only  admissi- 
ble, but  vitally  material;  also  in  such  case 
the  direction  of  a  verdict  was  a  logical  and 
inevitable  result  On  the  other  hand,  if  the 
question  be  answered  in  the  negative,  it  was 
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harmfal  error  to  admit  the  evidence  of 
Smith's  return  of  the  land  for  taxes,  and 
without  It  the  Issue  belonged  to  the  jury, 
and  not  to  the  court,  for  determination,  and 
the  direction  of  a  verdict  was  unauthorized. 
Thus  the  statement  of  the  judge  goes  to  the 
root  of  the  Issue. 

The  summary  seizure  and  sale  of  the  land 
of  a  dtlzen  Is  a  harsh  remedy.  It  has  be- 
hind it  no  adjudication  of  rights.  It  depends 
merely  upon  statute;  and  if  the  procedure 
varies  from  the  statute,  the  foundation  crum- 
bles. The  doctrine  of  caveat  emptor  applies 
with  great  force,  and  the  purchaser  is  bound 
to  take  notice  of  all  Irregularities  which  have 
taken  place  In  the  proceedings  under  which 
he  claims.  Southern  Pine  Co.  v.  Kirkland, 
112  Ga.  216,  218.  37  S.  B.  302.  In  the  case 
Just  cited  Mr.  Justice  Little  has  stated  in  a 
clear  and  conclusive  manner  the  rule  appli- 
cable to  such  tax  sales.  It  Is  true  that  the 
discussion  in  that  case  was  applied  primari- 
ly to  the  failure  of  the  officer  to  recite  the 
necessary  JurisdictionBl  facts  In  the  execu- 
tion. The  same  principle  would  apply,  how- 
ever, to  the  establishment  of  Jurisdictional 
facts  as  to  their  recital.  When  contested.  It 
is  not  sufficient  to  merely  recite  all  the  neces- 
sary facts.  The  truth  of  the  recitals  must 
also  be  made  to  appear.  "The  title  to  be  ac- 
quired under  statutes  authorizing  the  sale  of 
land  for  taxes  must  be  regarded  as  strictl 
Juris,  and  whoever  sets  up  a  tax  title  must 
show  that  all  the  roQulrements  of  the  law 
have  been  complied  with."  Leonard  t.  Pil- 
kinton,  90  Oa.  740,  27  S.  E.  753,  754,  quoUng 
Black  on  Tax  titles.  It  would  be  inconceiva- 
ble that  the  lawmaking  power  Intended  only 
to  require  strictness  as  to  allegations  and  un- 
concern as  to  proof.    The  statute  provides: 

"Any  wild  lands  not  given  in  for  taaet  in  the 
county  in  which  they  may  be  shall  be  subject  to 
double  tax.  as  other  property,  and  it  shall  be  the 
duty  of  the  tax  collector,  when  taxes  are  not 
paid  in  the  time  provided  by  law.  to  issue  ex- 
ecutions against  said  wild  land,  etc.  Civil 
Code  1910.  {  1070. 

Under  the  proof  the  land  was  returned  for 
taxes  by  Smith.  The  record  does  not  dis- 
close whether  be  had  any  interest  In  the 
land,  or  any  authority  to  return  It;  and  it 
is  argued  for  the  plaintiff  In  error  that  a  re- 
turn is  only  valid  when  made  by  the  owner, 
or  by  some  one  with  his  authority,  citing  sev- 
eral decisions  of  this  court  which  employ 
language  apparently  to  that  effect  The  lan- 
guage of  these  decisions  applied  to  the  partic- 
ular facts  in  each  case,  and  was  not  Intended 
to  bold  that  a  tax  return  was  Invalid  because 
there  was  nothing  to  show  the  Interest  or  au- 
thority of  the  person  making  the  return. 
"Primarily  the  state  is  interested  oqly  in  re- 
ceiving the  taxes,  and  is  indifferent  as  to  who 
pays  them."  Powell  on  Actions  for  Land,  { 
238.  Since  the  state  is  indifferent  as  to  who 
pays  the  taxes,  surely  it  cannot  be  concern- 
ed V.  ith  the  matter  of  who  makes  the  returns. 

The  Jurisdictional  facts  having  been  chal- 


lenged by  proof  of  a  retnm  by  Smith,  the 
burden  was  on  the  Itimber  company  to  show 
that  the  return  was  not  sufQcient  In  law. 
Having  failed  to  do  so,  the  tax  execution  was 
properly  held  to  be  invalid.  This  lot  of  land, 
160  acres,  was  taxed  at  $1.08,  and  sold  for 
$3.30,  which  fully  demonstrates  the  necessity 
for  the  strict  construction  of  the  statute, 
which  has  been  the  uniform  practice  of  all 
courts  and  law  writers. 

Judgment  affirmed.  All  the  Justices  c<Mt- 
cur. 

(14<  Oa.  363) 
LOTT  V.  DENTON.     (No.  216.) 
(Supreme  Court  of  Georgia.    Jan.  11, 1917J 

(ByUabtu  &y  th«  Court.) 

1.  iNTERLOCtJTOBY  iNJtTNCTION. 

Under  the  evidence  and  the  pleadings,  the 
court  did  not  err  in  granting  the  interlocutory 
injunction. 

(Additional  SyUabv*  iy  Bditoriat  Staff.) 

2.  Loos  AND  LoooiRO  «=9S(1D— Lkasb— Coir* 

STBUCTION. 

Under  a  lease  stipulating  that  the  lessees 
could  enter  upon  and  use  the  land  to  box  tim- 
ber thereon  for  turpentine  purposes,  and  could 
commence  using  the  timber  at  any  time  they 
might  desire  to  do  so,  and  continue  to  work 
same  for  three  years,  "beginning,  with  reference 
to  each  portion  of  the  timber,  for  the  time  only 
that  the  boxing  and  working  of  each  portion  is 
commenced,"  it  was  essential  that  the  lessee,  in 
order  to  enjoy  the  rights  conferred,  enter  upon 
the  land  and  commence  the  working  thereof 
within  a  reasonable  time. 

[Kd.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  {  9;  Dec  Dig.  (S=>3(11).] 

Error  from  Superior  Court,  Coffee  Cioimty; 
J.  I.  Summerall,  Judge. 

Injunction  by  Mrs.  N.  E.  Denton,  against 
Mrs.  M.  O.  Lott,  as  administratrix  of  War- 
ren Lott  deceased.  Interlocutory  injanction 
granted,  and  defendant  brings  error.  Af- 
firmed. 

Lenkford  &  Moore,  of  Douglas,  for  plain- 
tiff in  error.  L.  E.  Heath  and  Dickeraon  & 
Kelley,  all  of  Douglas,  for  defendant  in  error. 

BECK,  J.  Mrs.  N.  E.  Denton  filed  her  peti- 
tion against  Mrs.  M.  O.  Lott,  as  administra- 
trix of  Warren  Lott,  deceased,  seeldng  an 
Injunction  to  prevent  the  defendant  from  en- 
tering upon<certaln  lands  and  cutting  and 
boxing  the  timber  thereon  for  turpentine. 
The  defendant  resisted  the  application  for 
an  injunction,  contending  that,  under  the 
terms  of  a  certain  lease  of  which  her  intes- 
tate was  the  transferee,  she  had  the  right 
to  enter  upon  the  lands  and  cut  and  box  the 
timber.  The  court  granted  an  interlocutory 
Injunction,  and  the  defendant  excepted. 

[1]  As  ruled  in  the  headnute,  the  court  did 
not  err  in  granting  the  Interlocutory  Injunc- 
tion. In  the  lease  referred  to  It  was  stipu- 
lated that  the  lessees,  their  beirs  and  assigns, 
should  have  the  right  to  enter  upon  and  use 
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the  lands  In  oontroveiBy  for  the  purpose  ot 
boxing  the  timber  thereon  for  turpentine  pur- 
poses during  the  continuance  of  the  lease; 
and  it  was  stipulated  that  the  lessees  or 
their  assigns  could  commence  boxing  or  us- 
ing the  timber  for  tnrpeutlne  purposes,  or 
any  portion  thereof,  at  any  time  they  might 
desire  to  do  so,  and  that  they  should  have 
tlie  right  to  continue  to  work  the  timber  for 
the  purposes  specified,  and  every  portion 
thereof,  for  the  term  of  three  years,  "begin- 
ning, with  reference  to  each  portion  of  the 
timber,  for  the  time  only  that  the  boxing  and 
working  of  each  portion  is  commenced;  it  be- 
ing the  intention  of  the  parties  that  this 
lease  shall  continue  until  aU  of  the  timber, 
and  each  and  every  part  thereof,  has  been 
boxed,  worked,  und  otherwise  used  for  tur- 
pentine purposes  for  the  full  period  of  three 
years." 

[2]  We  are  of  the  opinion  that  this  lease 
should  be  construed  to  require  the  lessees  or 
grantees.  In  order  to  enjoy  the  rights  con- 
ferred, to  enter  upon  the  lands  and  com- 
mence the  working  thereof  within  a  reason- 
able time.  It  is  true  that  the  lease  provides 
in  terms  that  the  lessees  may  enter  upon  the 
work  when  they  desire;  but  we  think  the 
law  will  write  into  such  a  lease  that  this 
gball  be  within  a  reasonable  time.  In  the 
lease  which  is  construed  In  the  decision  in 
the  case  of  Goette  ▼.  Lane,  111  Ga.  400,  36 
S.  B.  758,  the  words  "at  any  time  in  reason" 
were  expressed  in  the  instrument  itself;  but 
we  do  not  think  that  such  a  lesuse  as  that  in 
the  case  referred  to,  or  in  the  present  case, 
though  it  is  not  expressly  .provided  therein 
that  the  work  shall  commence  at  any  time  in 
reason,  could  be  construed  to  mean,  in  the 
absence  of  those  terms,  that  the  lessees  might 
enter  apon  the  work  of  boxing  the  timber  for 
turpentine  purposes  at  any  time  not  "tn  rea- 
son"; and  so  far  as  relates  to  the  time  at 
which  the  lessees  should  begin  to  exercise  the 
privileges  conferred,  the  lease  is  the  same, 
whether  it  has  in  it,  or  omits,  the  expression 
"at  any  time  in  reason."  The  title  to  the 
timber  involved  in  this  lease  was  not  convey- 
ed, but  the  lease  grants  a  license  to  use  the 
timber  for  the  purposes  stipulated.  Johnson 
V.  Trultt,  122  Ga.  327,  60  S.  E.  135.  In  the 
case  of  North  Georgia  Co.  v.  Bebee,  128  Ga. 
563,  57  S.  Bl  873,  this  court  was  dealing,  in 
the  opinion  delivered  by  Presiding  Justice 
EX-ans,  with  an  instrument  wlilch  was  a  deed 
ot  conveyance,  and  under  which  an  estate  in 
fee  to  the  trees  passed ;  and  the  ruling  there 
made,  that  the  estate  In  the  trees  was  not 
terminated  and  forfeited  by  the  failure  of  the 
i^ntee  to  remove  the  trees  within  a  rea- 
aonable  time,  is  not  applicable  to  the  present 
ease. 

Upon  application  of  the  ruling  which  we 
have  made  to  the  facts  in  the  case,  the 
court  did  not  err  in  granting  the  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


a«  Oa.  S(8) 
BUTTS   V.   DEEN  REAI/IT  &   IMPROVB- 

MENT  CO.     (No.  214.) 
(Supreme  Court  of  Georgia.     Jan.  11,  1917.) 

(BvlUbiu  If  the  Court.) 

1.  Advebsb  Possession  $=>84— Colob  or  Ti- 
tle—Convbtanck  BY  Sqdatteb. 

"A  mere  squatter  on  a  lot  of  land,  without 
color  of  title  or  claim  of  right,  cannot  defeat 
the  title  of  the  true  owner  by  conveying  the 
land  to  other  purchasers  who  have  full  knowl- 
edge of  the  natun  and  character  of  the  title 
when  they  pnrcbsse  it,  although  they  may  have 
been  in  possession  of  it  for  seven  years  under 
such  title."  Compton  v.  Newton,  129  Ga.  619, 
69  S.  E.  270.  There  was  evidence  which  would 
have  authorized  the  jary  to  apply  to  this  case 
the  principle  jnst  announced;  and  the  charge 
as  complained  of  in  the  fourth  and  fifth  grounds 
of  the  amended  motion  for  new  trial  was  such 
as  to  confuse  the  jury  in  applying  the  principle. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §{  488-600;  Dec.  Dig.  «=> 
84.] 

2.  Instbuctions. 

Certain  requests  to  charge,  as  embodied  In 
other  grounds  of  the  motion  for  new  trial,  were 
not  themselves  accurate  and  adjusted  to  the 
facts,  and  it  was  not  erroneous  to  refuse  them. 

3.  Grounds  fob  New  Tbial. 

As  the  judgment  will  be  reversed  on  account 
of  the  error  in  the  charge  dealt  with  in  the 
first  headnote,  it  is  unnecessary  to  rule  upon 
the  general  grounds  of  the  motion  for  new 
trial 

Error  from  Superior  Cotul,  Ware  County; 
J.  I.  Summerall,  Judge. 

Action  between  J.  C.  Butts,  guardian,  and 
the  Deen  Realty  &  Improvement  Company. 
From  the  Judgment,  the  guardian  brings  er- 
ror.   Reversed. 

J.  L.  Sweat,  of  Waycross,  for  plaintUt  in 
error.  Wilson  &  Bennett  and  Parker  & 
Walker,  all  of  Waycross,  for  defendant  in  er- 
ror. 

ATKINSON,  3.  Judgment  reversed.  AU 
the  Justices  concur. 


(146  Oa.  369) 
WILSON  V.  GROOVER    (No.  221.) 
(Supreme  Court  of  Georgia.     Jan.   11,  1917.) 

(BpUabtu  iv  the  Court.) 

1.  JUDGMBNT      «=>252(1)  —  CONrOBMtTT      TO 

Pbaybb— Monet  Judgment. 
In  an  action  for  injunction  against  cutting 
timber  and  for  damages  to  the  timber,  the  peti- 
tion alleged  ground  -for  injunction,  and  dam- 
age in  a  stated  amount.  The  prayers  were  that 
the  defendant  be  restrained  and  permanently 
enjoined,  and  "that  process  issue,  requiring  the 
defendant  to  be  and  appear  at  the  next  term 
of  •  •  •  court  to  be  held  In  and  for  said 
county  on  the  fourth  Monday  in  October,  then 
and  there  to  answer  your  petitioner's  com- 
plaint," and  "that  your  petitioner  liave  such 
other  and  further  relief  as  the  nature  of  the 
case  and  the  principles  of  law^  justice  and  equi- 
ty demand."  Held,  the  portion  of  the  prayer 
first  quoted,  when  considered  in  connection  with 
the  allegations  of  the  petition,  was  sufficient 
upon  which  to  base  a  money  verdict.  Fitzpat- 
rick  V.  Paulding,  131  Ga.  603,  63  S.  E.  213: 
Worthy  v.  Farmers'  Life-Confederation,  139  Ga. 
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81(1),  78  S.  E.  856.  The  case  differs  in  Its 
facts  from  Schmitt  v.  Schneider,  100  Ga.  628, 
85  S.  E.  145,  and  case«  cited. 

[Ed.  Note.— For  other  cases,  see  Judtonent, 
Cent  Die.  H  441,  442;   Dec.  Dig.  <S=32&2(1).] 

2.    VEEDICT— EVIDKNCB— SUFTICIBNCT. 

The  evidence  was  sufficient  to  authorize  the 
verdict.  The  grounds  of  amendment  to  the  mo- 
tion for  new  trial  are  covered  by  the  ruling  last 
stated. 

Error  from  Superior  Court,  Bollocb  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  between  J.  A.  Wilson  and  T.  B. 
Groover.  ITiere  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

J.  J.  E.  Anderson,  of  Statesboro,  and  Hines 
&  Jordan,  of  Atlanta,  for  plaintiff  in  error. 
Hunter  &  Jones,  of  Statesboro,  for  defendant 
In  error. 

ATKINSON,  J.  Judgment  affirmed.  AH 
the  Justices  concur. 


(IM  Oa.  371) 

DURDBN  T.  DURDBN.     (No.  223.) 
(Supreme  Court  of  Georgia.    Jan.  11,  1017.) 

(SvOahut  by  th«  Court.) 

1.  Trial   ^=»39— Reciption    of   Evidewc*— 
Affidavits. 

The  court  did  not  abuse  its  discretion  in 
refusing  to  admit  in  evidence  an  aiiidavit  of- 
fered by  the  attorney  for  one  of  the  parties, 
which  had  not  been  served  upon  the  opposite 
party  in  accordance  with  the  order  of  the  court 
relating  to  the  exchange  of  aifidavits. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  gf  92-98;    Dec.  Dig.  <3=s>30.] 

2.  Temporabt  Alimony. 

Under  the  evidence  in  the  case,  it  does  not 
appear  that  the  court  abused  its  discretion  in 
the  allowance  of  temporary  alimony. 

Error  from  Superior  Court,  Cbatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  Millie  Durden  against  L.  B. 
Durden.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Don.  H.  dark,  of  Savannah,  for  plaintiff  in 
error.  Saml.  R.  Dighton,  of  Savannah,  for 
defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(14«  Oa.  8e») 

McALEER  T.  GLOVER.    (No.  222.) 
(Supreme  Court  of  Georgia.    Jan.  11,  1917.) 

(Svttaiv*  iv  tAe  Court.) 

1.  Deeds  €=sll4(2)— Description— Constbuo- 

TION. 

A  deed  to  the  northern  half  of  a  designated 
lot  of  land,  rectangular  in  shape,  includes  all  of 
the  lot  north  of  a  line  equidistant  from  the 
north  and  south  lines  of  the  lot.  Such  descrip- 
tion is  definite  and  without  latent  ambiguity. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  {  318 ;   Dec.  Dig.  <8=114(2).] 

2.  BouNDABiEB   ®=>4S(3)— Eetoffbl   by   Ac- 
quiescence—Limitation Pebiod. 

Acquiescence  by  conduct  for  a  period  of  time 
less  than  seven  years  will  not  suffice  to  establish 


a  dividing  line  between   adjoining  landowners 
by  virtue  of  Civil  Code  1910,  S  3®1. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
CJent.  Dig.  iJ  236,  237;  Dec.  IMg.  «=>48(3).] 

Error  from  Superior  Court,  Cbatliam 
County;  W.  G.  Charlton,  Judge. 

Action  by  A.  M.  Glover  against  H.  3.  Mc- 
Aleer.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

O'Byme,  Hartridge  &  Wright,  of  Savannah, 
for  plaintiff  in  error.  Wilson  &  Rogers,  of 
Savannah,  for  defendant  in  error. 

EVANS.  P.  J.  The  action  was  by  Augus- 
tus &f.  Glover  against  Henry  J.  McAIeer,  to 
recover  a  small  area  of  land  located  in  the 
city  of  Savannah,  having  an  eastern  frontage 
of  6  feet  and  9  inches  on  Abercorn  street  and 
a  rectangular  depth  of  35  feet  and  3  Inches 
westwardly.  It  appeared  on  the  trial  that 
John  McAIeer  was  the  owner  in  fee  of  lot 
No.  4,  Reppard  ward,  at  the  northwest  cor- 
ner of  Thirty-Second  street  and  Abercorn 
street,  which  was  rectangular  In  shape.  In 
his  will  John  McAIeer  devised  the  northern 
half  of  this  lot  to  his  wife.  Rose  McAIeer, 
for  life,  with  remainder  to  Henry  J.  Mc- 
AIeer in  fee;  and  the  southern  half  of  the 
same  lot  was  devised  to  Henry  J.  McAIeer. 
Henry  J.  McAIeer,  on  Jiily  6,  1908,  conveyed 
by  deed  to  Rose  McAIeer  his  remainder  in- 
terest in  the  northern  half  of  the  lot,  and 
on  January  17,  1913,  Rose  McAIeer  conveyed 
to  the  plaintiff  the  northern  half  of  the  lot. 
It  appeared  that  the  lot  was  traversed  by  a 
fence  a  few  feet  from  a  line  which  would 
equally  divide  the  lot  Into  northern  and 
southern  sections.  It  was  the  coateiitioa 
of  the  plaintiff  that  his  deed  from  the  defend- 
ant included  the  northern  half  of  the  lot, 
the  limits  of  which  extended  6  feet  and  9 
inches  south  of  the  fence,  and  embraced  the 
premises  in  controversy.  The  defendant's 
contention  was  that  the  fence  was  the  di- 
viding line,  and  that  the  locus  of  the  suit 
was  not  covered  by  the  deed  of  the  plaintiff. 
A  verdict  waa  retpnied  for  the  plaintiff. 

[1]  1.  In  the  will  of  John  McAIeer  the  tes^ 
tator  divided  the  tract  into  two  parts,  the 
northern  half  of  which  he  devised  to  his 
widow  for  life,  with  remainder  to  Henry 
McAIeer,  and  the  southern  half  he  devised 
in  fee  to  Henry  McAIeer.  The  conveyance 
by  Henry  McAIeer  of  his  remainder  Interest 
in  the  northern  half  to  Rose  McAIeer  vest- 
ed the  complete  title  of  the  northern  half  of 
the  lot  in  Rose  McAIeer,  the  plaintiff's  gran- 
tor. The  deed  from  Rose  McAIeer  to  the 
plaintiff,  as  well  as  the  deed  from  the  defend- 
ant to  her,  described  the  property  conveyed 
as  being  the  northern  half  of  lot  No.  4. 
Reppard  ward,  at  the  northwest  comer  of 
Thirty-Second  street  and  Abercorn  street. 
Land  Intended  to  be  conveyed  may  be  des- 
ignated by  the  name  and  number  of  a  lot, 
including  fractional  parts  thereof.     The  de- 
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lerlptlon  In  tbls  deed  Inclndes  all  of  Uie  lot 
north  of  a  line  equidistant  from  the  north 
and  soutb  lines  of  the  lot ;  it  is  deflulte  and 
witliotit  latent  ambiguity. 

[2]  2.  It  appeared  from  the  testimony  that 
the  plaintiff  became  a  tenant  of  Mrs.  Rose 
McAleer  oa  April  1, 1908,  at  which  time  there 
was  a  fence  across  the  lot,  which  fence  re- 
mained during  the  tenn  of  his  tenancy;  that 
as  a  tenant  he  never  had  the  use  of  any 
property  save  that  shown  on  the  plat  intro- 
duced in  evidence;  and  that  Mr.  Fead,  a 
tenant  of  Mr.  McAleer,  was'  In  possession  of 
the  other  portion  of  the  lot  during  tbls  time. 
It  Is  argued  that  this  evidence  Is  sufficient 
to  show  such  acquiescence  by  conduct  on  the 
part  of  Glover  as  to  establish  the  fence  as 
a  dividing  line  between  the  northern  half 
and  the  southern  half  of  the  lot.  An  unascer- 
tained or  disputed  boundary  line  between 
coterminous  proprietors  may  be  established 
by  acquiescence  for  seven  years  by  acts  or 
declarations  of  the  ownei's  of  adjoining 
Und.  Civil  Code  1910,  §  3821.  Osteen  v. 
Wynn,  131  Ga.  209,  62  S.  E.  37,  127  Am. 
St  Bep.  212.  But  the  doctrine  of  establish- 
ing a  dividing  line  by  acquiescence  by  con- 
duct can  have  no  application  to  the  facts  of 
this  case.  Inasmuch  as  the  plaintiffs-  posses- 
sion, both  as  tenant  and  as  owner  of  the 
northern  half  of  tlie  lot,  was  for  a  period 
considerably  less  than  seven  years. 

Judgment  afUrmed.  All  the  Justices  con- 
cur. 

0«  Ga.  J73)  ==. 

HAWK  V.  WESTERN  &  A.  R,  CO. 

WESTERN  &  A.  R.  CO.  v.  HAWK. 

(No.  225.) 

(Supreme  Court  of  Georgia.    Jan.  11, 1917.) 

(Syllalut  by  tlie  Court.) 

Afpbai.   and    Ebrob   «=>1218— Rebeabino— 

Vacatioit  of  JUDOMKNia. 
It  having  been  discovered  by  this  court,  aft- 
er the  judgments  in  the  above-stated  ca.ses,  dat- 
ed December  12,  191S,  bad  been  rendered  and 
dnly  entered  npon  the  minutes  of  court,  and  aft- 
er the  remittiturs  therein  had  been  duly  trans- 
mitted to  the  trial  court,  but  before  the  same 
were  filed  in  the  trial  court,  that  the  judgments 
were  inadvertently  rendered,  this  court  upon 
iti  own  motion  recalled  the  remittitura,  and  they 
were  returned  to  this  conrt  without  havins  l>een 
filed  in  the  trial  court.  It  is  now  ordered  that 
the  judgments  rendered  in  the  cases  as  above 
mentioned  be  vacated  and  set  aside.  See  Mad- 
dox  y.  Bramiett  84  Ga.  89,  11  S.  B.  129. 

a.  This  case  differs  from  Seaboard  Air-L>ine 
Railway  v.  Jones,  119  Ga.  907,  47  S.  E.  320, 
in  which  the  court  declined  to  entertain  a  mo- 
tion for  a  rehearing  where  the  judgment  was 
not  rendered  b^  inadvertence  and  the  remittitur 
had  been  filed  m  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4719;  Dec.  Dig.  <©=>121&] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  between  T.  D.  Hawk  and  the  West- 
em  &  Atlantic  Railroad  Company.  From 
the  Judgment,   both  parties  brought  error. 


Judgments  rendered  by  the  Supreme  Court 
vacated. 

W.  C.  Martin  and  M.  C.  Tarver,  both  of 
Dalton,  for  plaintiff  in  error.  Tye,  Peeples 
&  Jordan,  of  Atlanta,  and  Maddox,  McCamy 
&  Shumate,  of  Dalton,  for  defendant  in  error. 

PER  CURIAM.  All  the  Justices  concur, 
except  FISH, .  C.  J.,  absent  on  account  of 
sickness. 


aU  6a.  367) 
CURLEW. et  al.  v.  JONES.    (No.  220.) 
(Supreme  Court  of  Georgia.    Jan.  11, 1917.) 

(SyUahua  5y  the  Court.) 

1.  Marbiagg    ^=354  —  Invalid    Mabbiaoe  — 
Rights  or  Wife. 

Where  a  woman  having  a  living  husband 
married  another  man,  tlie  second  marriage  was 
void.  Upon  tlie  decease  of  this  man  no  title  to 
his  property  passed  to  her;  and  a  deed  by  her 
purporting  to  convey  the  property  of  the  de- 
cedent was  without  effect,  and  her  grantee  took 
no  title  under  the  instrument  as  against  the 
heirs  of  the  decedent 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  fS  03-103,  105,  106,  109;  Dec.  Dig. 
®=»o4.] 

2.  Bastards    €=»104r— Right    of    Descent— 
Motheb. 

The  decedent  referred  to  being  a  bastard,  his 
brother  and  sister  by  the  same  mother,  who 
were  also  bastards,  inherited  his  property.  C!iv. 
Code  1910,  S  3029. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  if  251,  257-202;  Dec  Dig.  <S=>104.] 

3.  Vebdiot— Pbopbiett. 

Applying  these  principles  to  the  facts  of  the 
case,  a  verdict  in  favor  of  the  plaintiffs  for  the 
premises  in  dispute  was  demanded. 

Error  from  Superior  Conrt,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Ejectment  by  Mnjor  Curlew  and  another 
against  Maria  Jones.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  bring  er- 
ror.   Reversed  on  condition. 

Major  Curlew  and  Jane  Moore  brought 
ejectment  against  Maria  Jones.  Plaintiffs 
and  defendant  claimed  title  through  one  Jack 
Curlew.  Jack,  Charlie,  Major,  and  Jane  (the 
last  two  named  being  plaintiffs  In  this  case) 
were  sister  and  brothers  of  the  same  mother. 
Jack  Curlew,  from  whom  plaintiffs  seek  to 
derive  title  by  inheritance,  intermarried  in 
1901  with  Kate  Fambro,  or  Kate  Campbell. 
Kate  Fambro  (or  Campbell)  in  1891  was  mar- 
ried to  Grant  Campbell.  She  and  Grant 
Campbell  separated.  There  was  no  evidence 
of  divorce  or  of  any  proceeding  for  divorce, 
and  Grant  Campbell  testified  that  there  never 
was  a  divorce.  After  the  separation  of  Grant 
Campbell  and  Kate  Campbell,  the  latter  was 
formally  married  to  Jack  Curlew.  After- 
ward Jack  Curlew  died,  and  an  administra- 
tor of  his  estate  was  appointed.  The  admin- 
istrator filed  a  petition  in  the  court  of  or- 
dinary, reciting  that  Kate  Curlew,  the  wife 
of  Jack  Curlew,  had  paid  off  all  the  debts 
of  the  estate,  that  he  had  advertised  as  re- 
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gulred  by  law,  imd  no  other  debts  had  been 
presented,  that  he  had  found  Kate  Curlew 
in  possession  of  the  land-  through  her  accred- 
ited agents,  that  the  money  for  the  expense 
of  the  administration  had  been  paid  by  Kate 
Curlew,  and  he  prayed,  first,  that  the  peti- 
tion be  treated  as  a  final  return,  and  that  be 
as  administrator  be  directed  to  execute  and 
deliver  to  Kate  Curlew  an  administrator's 
deed  to  the  lands  belonging  to  the  estate  of 
Jack  Curlew,  deceased,  which  includes  the 
land  sued  for,  and  that  letters  of  dismission 
be  granted  to  him.  Upon  this  petition  cita- 
tion was  issued  and  published,  and,  no  objec- 
tion Imvlng  been  filed,  the  prayers  of  the  pe- 
tition were  granted,  and  it  was  ordered  that 
the  administrator  execute  to  Kate  Curlew 
quitclaim  deeds  to  the  property,  reciting  this 
judgment  as  authority  therefor,  and  that  let- 
ters of  dismission  issue  to  petitioner.  The  ad- 
ministrator executed  his  deed  to  Kate  Cur- 
lew under  the  provisions  of  the  foregoing 
judgment,  and  she  afterwards  executed  her 
deed  to  the  defendant  The  court  directed  a 
verdict  in  favor  of  the  plaintifTs  for  an  un- 
divided two-thirds  interest  in  the  premises 
sued  for,  and  submitted  to  the  Jury  the 
amount  of  the  mesne  profits,  which  the  Jury 
found  to  be  $55.  The  defendant  moved  for 
a  new  trial,  which  was  granted. 

Wllliford  &  Lambert,  of  Madison,  and  Lit- 
tle, Powell,  Smith  &  Goldstein,  of  Atlanta, 
for  plaintiffs  in  error.  Holbrook  &  Corbett, 
of  Atlanta,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facta  as  above). 
[1]  The  uncontradicted  evidence  in  the  case 
shows  that  Kate  Curlew,  or  Kate  Campbell, 
at  the  time  the  ceremony  of  marriage  was 
performed  between  herself  and  Jack  Curlew 
was  a  married  woman,  having  a  living  hus- 
band. Grant  Campbell.  That  being  true,  her 
marriage  to  Jack  Curlew  was  void,  and  the 
ceremony  of  marriage  did  not  make  her  his 
wife.  Upon  his  death  she  inherited  nothing 
from  him  and  took  no  title  to  his  real  estate, 
and  her  deed  to  the  defendant  in  this  case 
conveyed  no  title  as  against  the  plaintiffs, 
who  were  the  brother  and  sister  of  Jack 
Curlew  by  the  same  mother. 

[2]  Jack  Curlew  left  besides  the  plaintiffs 
another  brother,  who  was  also  a  bastard 
brother  by  the  same  mother.  Consequently 
the  plaintiffs  inherited  two-thirds  of  the  land 
belonging  to  the  decedent;  and  the  court 
properly  directed  a  verdict  awarding  a  two- 
thirds  interest  in  the  land  to  these  plaintiffs, 
as  no  circumstances  of  estoppel  were  shown 
which  prevented  their  contesting  the  validity 
of  the  claims  of  the  defendant  derived  through 
Kate  Curlew,  or  Campbell. 

It  Is  unnecessary  to  decide  whether  the 
verdict  for  the  amount  of  mesne  profits 
awarded  by  the  Jury  was  demanded  under 
the  evidence;  for  the  plaintiffs  offered  to 
write  off  the  amount  of  mesne  profits.    Con- 


sequently the  Judgment  of  the  c«>urt  below 
setting  aside  the  verdict  In  favor  of  the  plain- 
tiffs and  granting  a  new  trial  Is  reversed 
upon  condition  that  the  plaintiffs  write  off 
from  the  verdict  the  amount  of  mesne  prof- 
its recovered,  within  20  days  after  the  re- 
mittitur from  this  court  is  made  the  Judg- 
ment of  the  court  below.  If  the  plaintiffs 
fall  to  comply  with  this  condition,  the  Judg- 
ment granting  a  new.  trial  will  stand  af- 
firmed. 

Judgment  reversed  upon  condition.   All  the 
Justices  concur. 


a46  Oa.  364) 
PATTERSON  et  al.  v.  MOORE.  (No.  216.) 
(Supreme  Court  of  Georgia.     Jan.   11,   1917.) 

fSyllaitu  &v  the  Oourt.) 

UsDRT   ®=>96 — Actions— Bquitt— Maxim. 

Although  under  Civ.  Code  1010,  S  3444,  it 
is  a  misdemeanor  to  reserve  or  charge  interest 
greater  than  5  per  cent,  per  month  on  loans 
secured  by  an  assignment  of  salary  or  wages, 
nevertheless  a  borrower  cannot  maintain  an 
action  in  equity  for  the  surrender  and  cancella- 
tion of  a  usurious  salary  assignment,  and  for  in- 
junction against  the  lender  "filing"  it  with  the 
borrower's  employer  (whose  custom  is  to  dis- 
charge employes  who  assign  their  salaries),  with- 
out payment  or  tender  of  the  actual  money  re- 
ceived, with  lawful  interest.  Whoever  would 
have  equity  must  do  equity. 

[Bid.  Note. — For  other  cases,  see  Usury,  Cent. 
Die.  S{  198-202;   Dec  Dig.  <3=>95.] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  between  B.  G.  Moore  and  J.  A.  Pat- 
terson and  others.  There  was  a  Judgment 
for  the  former,  and  the  latter  bring  error. 
Reversed. 

C.  D.  Maddox,  of  Atlanta,  for  plaintiffs  In 
error. 

EVANS,  P.  J.  The  plaintiff  brought  an 
equitable  action  against  the  defendants,  al- 
leging in  substance:  The  defendants  are 
money  lenders,  and  Claim  that  the  plaintiff 
is  In  debt  to  them  in  the  sum  of  $18,  to  se- 
cure which  they  required  the  plaintiff,  on 
April  16,  1915,  to  sign  in  blank,  in  defend- 
ants' favor,  what  purported  to  be  an  assign- 
ment of  his  wages.  At  that  time  the  plain- 
tiff was  working  on  a  monthly  salary,  paya- 
ble on  the  16th  day  of  the  month,  and  at  the 
time  plaintiff  executed  to  defendants  an  as- 
signment of  his  wages  there  was  due  to  him 
a  lialf  month's  salary.  The  defendants  knew 
this,  and  also  had  knowledge  of  a  custom 
followed  by  bis  employer  of  discharging  em- 
ployte  who,  having  made  an  assignment  of 
wages,  should  have  the  same  "filed  against 
their  time."  The  defendants,  on  April  15, 
1915,  gave  the  plaintiff  $15,  and  required  him 
to  execute  to  them  a  salary  assignment  for 
$18,  as  security,  wUch  was  taken  in  tlie 
form  of  an  absolute  sale,  with  the  Intent  and 
purpose  to  cover  usury,  and  it  was  the  under- 
standing and  agreement  at  the  time  that  ttie 


AssFor  other  casM  see  esme  toolo  and  KBT-NUUBER  In  sU  Ker-Mumbered  Dlseits  and  Indexes 

Digitized  by  VjUUVIC 


Ga.) 


MOROAN  y.  GODBEE 


117 


plaintiff  waa  to  draw  bis  wages  as  the  same 
became  due  and  pay  tlie  defendants  the  full 
amount  of  the  salary  assignment,  viz.,  |18. 
It  was  farther  understood  and  agreed  tltat 
the  "assignment  was  in  no  event  to  be  turn- 
ed in  against  the  wages  of  petitioner  and 
same  required  at  the  hands  of  petitioner's 
employers,  except  when  petitioner  should  re- 
fuse or  threaten  to  refuse  payment  of  said 
usury,  which  in  the  present  instance  amount- 
ed to  twenty  (20)  per  centum  per  month." 
The  defendants  have  often  informed  plaintiff 
that  unless  he  accounted  on  the  due  date  of 
the  loan  for  the  amount  of  the  assignment, 
they  would  file  notice  of  their  assignment 
with  his  employer,  and  have  threatened 
plaintiff  with  sending  in  a  notice  to  his  em- 
ployer, and  bare  kept  him  in  constant  fear 
of  losing  his  position  with  his  employer ;  and 
the  suit  is  brought  to  protect  the  plaintiff 
"from  the  threatened,  imminent,  and  irrepa- 
rable injury."  The  assignment  Is  illegal  and 
void.  The  prayer  is  for  injunction  against 
"filing  said  assignment  against  wages  or 
salary  earned  by  petitioner,"  and  that  the  de- 
fendants be  compelled  to  surrender  the  as- 
signment, and  that  the  same  be  canceled. 
The  court  overruled  the  defendants'  demur- 
rers, and  tbey  excepted. 

The  petition  is  projected  on  the  theory 
that  Inasmuch  as  the  statute  (Civ.  C^ode  1910, 
I  3444  et  seq.)  denounces  as  a  misdemeanor 
the  reservation  or  charge  of  interest  greater 
than  5  per  cent,  per  month  on  loans  of  mon- 
ey, whether  by  way  of  purchase  of  salary  or 
wages  or  other  security,  i^e  plaintiff  is  enti- 
tled In  equity  to  a  cancellation  of  the  illegal 
contract,  and  an  injunction  against  its  threat- 
ened use  by  the  defendants  In  a  way  Ukely 
to  cause  a  loss  of  employment.  It  is  true 
that  equity  opens  its  door  for  the  relief  of 
the  oppressed,  and  will  not  deny  relief 
against  usury  on  the  ground  that  the  par-, 
ties  are  in  pari  delicto ;  the  necessitous  bor- 
rower In  usurious  loans  not  being  regarded 
as  In  pari  delicto,  but  as  in  vinculis  to  the 
lender.  But  there  is  another  equitable  prin- 
ciple that  whoever  would  have  equity  must 
do  equity.  The  plaintiff  asks  for  the  sur- 
render and  cancellation  of  bis  salary  assign- 
ment given  to  secure  the  money  he  borrowed 
from  the  defendants.  The  salary  assign- 
ment Is  void  because  of  the  usury.  It  may 
be  entirely  worthless  to  the  creditor;  but  the 
plaintiff  In  a  court  of  conscience  cannot  de- 
mand that  his  creditor  deliver  up  the  securi- 
ty he  gave  to  get  bis  creditor's  money,  how- 
ever worthless  it  may  be,  without  offering  to 
do  reciprocal  equity,  viz.,  tender  back  the  ac- 
tual money  which  he  received  as  the  quid 
pro  quo  of  bis  worthless  security.  Campbell 
V.  Murray,  -62  Ga.  86.  The  circumstances 
that  the  salary  assignment  evidence  a  crim- 
inal act  does  not  affect  the  case.  In  the  wis- 
dom of  the  Legislature,  the  taking  of  usury 
by  money  lenders  on  the  security  of  salary 


I  assignments  In  excess  of  a  certain  rate  of  In- 
terest was  made  a  crime.  The  defendants 
may  be  prosecuted  and  punished  for  the 
crime.  But  there  Is  nothing  In  the  statute 
that  the  remedial  rules  of  equity  should  be 
changed  to  meet  the  case  of  the  borrower 
who  promises  to  pay  excessive  interest,  so  as 
to  give  him  any  different  remedy  to  the  ordi- 
nary borrower  in  relief  against  usury.  The 
creditors  have  not  "died"  their  salary  assign- 
ment with  the  plaintiff's  employer,  and  may 
never  do  so.  All  that  is  charged'  against 
them  is  that  they  are  holding  the  assignment 
as  a  leach  to  compel  performance,  and  the 
plaintiff  prays  to  have  a  surrender  and  can- 
cellation of  the  paper  to  prevent  this.  Let 
him  tender  the  debt  purged  of  the  usury; 
and  if  he  so  desires,  he  may  also  Institute  a 
prosecution  against  the  usurer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(IM  Ga.  367) 
KING  V.  MOORE.    (No.  217.) 
(Supreme  Ourt  of  Georgia.     Jan.  11,  1917.) 

(SyUahu*  it  <k«  Court.) 

Rbcovkrt  op  Usuby. 

This  cnse  is  controlled  by  the  case  of  Pat- 
terson V.  Moore,  91  S.  E.  116,  this  day  decided. 

Error  from  Superior  Court,  Fulton  (boun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  between  A.  R.  King  and  B.  G. 
Moore.  There  was  a  judgment  for  the  lat- 
ter, and  the  former  brings  error.    Reversed. 

C.  D.  Maddox,  of  Atlanta,  for  plaintiff  In 
error.  Philip  Weltner  and  Elliott  Cheatham, 
both  of  Atlanta,  for  defendant  In  error. 

GILBKRT,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(146  Oa.  S6S) 
MORGAN  V.  OODBEB.    (Nol  206.) 
(Supreme   Court   of  Georgia.    Jan.   11,  1917.) 

(Spllaiufiy  th«  Court.) 

1.  BOORUABIES     ^=>22  —  DESCRIPTIOIt  —  CON- 
STBTJCTION. 

Where,  in  the  description  in  a  deed,  the  land 
is  bounded  on  one  side  by  the  right  of  way  of  a 
railroad  company,  the  true  boundary  line  be- 
tween the  land  conveyed  and  the  right  of  way  of 
the  railroad  company  must  be  taken  as  the 
boundary  line,  and  not  the  line  as  it  was  under- 
stood to  exist  at  the  time  of  the  execution  of  the 
deed,  if  there  is  a  variance  between  such  two 
lines. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  134;   Dec.  Dig.  «=>22.] 

2.  Covenants    ©=»100(1)— Breach   of   Wab- 

BANTT— DKSCBIPTION. 

Where  one  purchases  a  tract  of  land,  and 
the  boundaries  are  pointed  out  to  him  by  th<\ 
vendor  and  a  warranty  deed  is  executed,  in- 
tended to  convey  the  land  as  pointed  oat,  but 
in  fact  describing  only  a  part  of  the  land,  the 
purchaser  cannot,  as  for  a  breach  of  warranty 
contained  in  the  deed,  recover  damages  from  the 
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grantor,  on  the  groand  {bat  th«  omitted  land 
belonged  to  another. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  |«  13»-146,  149,  150,  152,  IBS,  155 ; 
Dec.  Dig.  «=»100(1).] 

3.  Fraud  $s»41— Action  fob  Fbaud— Plbad- 

iva. 
The  petition  was  lacking  in  necessary  arer- 
ments  to  be  good  as  an  action  for  fraud  and 
deceit. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  SS  36,  37 ;   Dec.  Dig.  <8=»41.] 

Error,  from  Superior  Court,  Douglas 
County;    A.  L.  Bartlett,  Judge. 

Action  by  W.  L.  Morgan,  administrator, 
against  W.  A.  Godbee.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  in 
error. 

EVANS,  P.  J.  The  plalntlfTs  petition  was 
dismissed  on  demurrer.  He  alleged  that  the 
defendant  had  damaged  him  in  the  sum  of 
$500,  "on  account  of  a  breach  of  warranty  as 
hereinafter  stated,"  for  that  he  purchased 
from  the  defendant  a  certain  tract  of  land, 
and  the  defendant,  on  February  21, 1S9S,  exe- 
cuted to  him  a  deed  containing  a  covenant 
of  warranty,  wherein  the  property  was  de- 
scribed as  follows: 

"All  that  tract  or  parcel  of  land  lying  and 
being  on  the  north  aide  of  the  Atlanta  &  West 
Point  Railroad,  being  part  of  the  western  half 
of  lot  of  land  No.  107  in  the  ninth  district  of 
originalljr  Fayette,  but  now  Campbell  county, 
commencing  at  the  rock  corner  on  right  of  way 
near  Miles  Smith's  bouse,  running  north  15'^ 
rods  to  the  original  line  of  said  lot ;  then  west 
52  rods ;  thence  south  46%  rods  to  the  right  of 
way  of  said  railroad ;  thence  east  along  said 
right  of  way  62  rods — containing  lO%  acres  of 
land  more  or  less." 

A  part  of  the  land  which  he  purchased  was 
not  owned  >by  the  defendant,  but  was  the 
right  of  way  of  the  Atlanta  &  West  Point 
Railroad  Company,  and  the  title  to  that 
portion  of  it  was  not  in  the  defendant 
at  the  time  be  sold  the  land  to  the  plain- 
tiff. At  the  time  of  the  execution  of  the  deed 
the  defendant  claimed  that  he  owned  the 
land  extending  to  within.  50  feet  of  the  center 
of  the  track,  and  pointed  out  and  conveyed 
to  him  the  land  as  being  adjacent  to  the  right 
of  way  of  the  Atlanta  &  West  Point  Rail- 
road Company,  including  in  his  wmveyance 
a  strip  of  land  50  feet  vride  and  52  rods  long, 
which  belonged  to  the  Atlanta  &  West  Point 
Railroad  Company,  which  was  the  most  valu- 
able part  of  the  property.  The  right  of  way 
of  the  Atlanta  4  West  Point  Railroad  Com- 
pany sold  by  the  defendant  to  the  plaintiff 
contained  about  2%  acres  of  the  value  of 
fl87.50,  but  the  land  which  the  plaintiff  ob- 
tained and  entered  into  possession  of  was 
about  8.35  acres.  He  has  erected  valuable 
Improvements  on  the  land  which  he  purchas- 
ed on  the  faith  of  his  title  to  the  whole,  and  he 
sues  for  "special  damage  that  has  accrued, 
besides  the  breach  of  warranty  before  stated." 


The  defendant  filed  a  demurrer  to  the  peti- 
tion. The  plaintiff  amended  by  alleging  that 
the  defendant  pointed  out  the  land,  plaintiff 
was  purchasing  as  contalnliig  10.7  acres  ad- 
joining the  right  of  way  of  the  Atlanta  & 
West  Pohttt  Railroad,  which  right  of  way  ex- 
tended 60  feet  from  the  middle  of  the  track ; 
that  this  line  was  pointed  out  as  the  sontli 
line  by  the  defendant,  who  claimed  title  to 
within  50  feet  of  the  center  of  the  line  of  the 
railroad,  and  represented  that  he  was  selling 
to  the  plaintiff  the  land  on  the  north  side  of 
the  center  line  of  the  railroad  up  to  within 
SO'feet  thereof ;  that  the  true  line  of  the  right 
of  way  of  the  Atlanta  &  West  Point  Railroad 
extended  100  feet  from  the  center  of  the  track, 
and  the  defendant  did  not  own  that  part  of 
the  right  of  way  on  the  north  side  of  fbe 
railroad  beyond  50  feet  of  the  center  of  the 
railroad  track;  that  the  railroad  company 
has  paramount  title,  and  within  a  short  time 
t>efore  the  filing  of  suit  the  plaintiff  under- 
took to  take  possession  of  the  land,  but  was 
prevented  from  doing  so  by  the  Atlanta  & 
West  Point  Railroad  Company.  He  relied  im- 
plicitly on  the  representation  of  the  defend- 
ant that  he  owned,  as  part  of  the  land  de- 
fendant sold  to  him,  the  strip  of  60  feet  by 
62  rods  above  described,  and  did  not  know 
that  it  was  a  part  of  the  right  of  way  of  the 
railroad  company.  He  has  never  been  able 
to  get  possession  of  that  portion  of  the  land 
which  lies  between  a  line  drawn  50  feet  and 
100  feet  from  the  center  of  the  railroad  track, 
because  it  Is  owned  by  and  is  in  the  posses- 
sion of  the  Atlanta  &  West  Point  Railroad 
Company.  The  defendant  renewed  bis  de- 
murrer to  the  amended  petition,  and  the  de- 
murrer was  sustained. 

[1,  2]  1,  2.  The  petition  la  not  good  as  a 
suit  to  recover  damages  for  a  breach  of  a 
covenant  of  warranty  of  title,  for  the  reason 
that  the  land,  paramount  title  to  which  is 
alleged  to  be  In  the  Atlanta  &  West  Point 
Railroad  Company,  Is  not  embraced  in  the 
description  in  the  deed.  The  particular  de- 
scription of  the  deed  calls  for  the  right  of 
way  of  the  Atlanta  &  West  Point  Railroad 
Company  as  the  boundary  line  where  the 
property  conveyed  touches  the  right  of  way 
of  the  railroad  company.  Although  the  start- 
ing point  Is  stated  to  be  a  rock  comer  on  the 
right  of  way  near  Miles  Smith's  bouse,  It  Is 
not  alleged  that  this  rock  corner  was  located 
within  100  feet  from  the  center  of  the  ri^t 
of  way.  Even  though  tlie  beginning  comer 
should  not  have  been  upon  the  boundary  of 
the  right  of  way,  the  description  in  the  deed 
does  not  imdertake  to  fix  the  boundary  Une 
at  50  feet  from  center  of  the  track.  On  the 
contrary,  the  calls  of  the  deed  are  for  the 
right  of  way  and  along  the  right  of  way  of 
the  raUroad  company,  thus  fixing  the  right 
of  way,  wherever  it  may  be,  as  the  boundary 
line  between  the  property  described  In  the 
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deed  and  tbe  right  of  way  of  the  company. 
Where  one  purchases  a  tract  of  land  and 
boundaries  are  pointed  out  to  him  by  the  sell- 
er, and  a  warranty  deed  is  executed,  intended 
to  C(«yey  the  land  so  pointed  out,  but  In  fact 
describing  only  a  part  of  the  land,  the  pur- 
chaser cannot  recover  from  the  seller  dam- 
ages for  a  breach  of  warranty  contained  in 
the  deed,  on  the  ground  that  some  of  the  land 
contracted  to  be  purchased  was  omitted  from 
the  description  in  tbe  deed.  Littleton  v. 
Green,  130  Oa.  693,  61  S.  E.  593.  This  is  so 
for  the  reason  that  covenants  of  title  do  not 
apply  to  land  not  included  In  the  conveyance. 
White  V.  Stewart,  131  Ga.  460,  62  S.  B.  500, 
15  Ann.  Cas.  1198.  Where  a  deed  describes 
the  land  as  bounded  on  one  side  by  the  land 
of  a  third  person,  the  true  boundary  line 
between  the  land  conveyed  and  the  land  of 
such  person  must  be  taken  as  the  boundary 
line,  and  not  tbe  line  as  it  was  understood  to 
exist  at  the  time  of  the  execution  of  the  deed, 
if  there  is  a  variance  between  such  two  lines. 
HaU  ▼.  DavlB,  122  Oa.  252,  52  N.  E.  106;  2 
DevUn  on  Deeds,  {  1034. 

[3]  3.  Nor  is  the  petition  good  as  an  ac- 
tion founded  on  fraud  and  deceit.  It  is  not 
alleged  that  the  defendant  knowingly  sold 
or  attempted  to  sell  to  the  plaintiff  land  to 
which  be  bad  no  title.  Nor  are  there  any 
other  allegations  sufficient  to  make  out  a 
cause  of  action  for  deceit  and  misrepresenta- 
tion. 

Judgment  affirmed.  All  the  Justices  con- 
cor. 


(14«  Ga.  U7) 

KIBKLAND  et  aL  v.  KIRKLAND  et  aL 

(No.  203.) 
(Supremo  Court  of  Georgia.    Dec.  19,  1916.) 

(Syndbu*  by  fke  Court.) 
1.  JtmoES  ®=»46,  55  —  DisquAtincATiON  — 

IRTEBEST, 

The  maker  of  a  promissory  note  procured 
certain  persons  to  become  sureties  thereon  by 
indorsement,  and,  for  the  purpose  of  securing 
them  against  loss  on  their  indorsement,  exe- 
cuted to  them  a  mortgage  on  certain  land.  Tbe 
mortgage  contained  a  power  of  sale,  which  au- 
thorized the  mortgagees  to  sell  "all  of  said 
property  or  a  sufficiency  thereof  to  reimburse 
them  as  such  accommodation  indorsers  of  said 
note  in  tbe  full  amount  of  their  liability  and 
payment  in  the  premises,  together  with  the  ex- 
pense of  the  proceedings,  including  'fees  of  at- 
torney to  the  amount  of  10  per  cent,  if  their 
claim  be  placed  in  the  bands  of  an  attorney 
for  collection,  after  advertising,"  etc.  The  note 
and  miMtgn^  were  afterwards  placed  in  the 
hands  of  an  attorney  for  cAUection,  under  spe- 
cial employment  whereby  the  attorney  was  to 
be  paid  a  fee  by  the  plaintiffs,  which  was  not 
in  any  sense  conditioned  upon  the  collection  ot 
the  attorney's  fees  specifled'  in  the  mortgage. 
The  property  was  advertised  for  sale  under  tbe 
power  expressed  in  the  mortgaga  The  attor- 
ney for  the  mortgagees  was  related  within  the 
pi^ibited  degree  to  the  judge  of  tbe  circait 
ui  which  the  sale  was  lieing  advertised.  A  suit 
was  brought  by  allured  creditors  to  enjoin  the 
sale.  Held,  that  the  attorney  had  no  such  in- 
terest in  the  suit  as  disqualified  the  judge  from 


presiding  in  the  Injunction  suit  Cl\.  Code 
1910,  f  4642.  See  Young  t.  Harris.  91  S.  B. 
37.  this  day  decided. 

(a)  Tbe  judge  voluntarily  recused  himself 
on  the  ground  that  his  relative  was  the  attorney 
advertising  the  property  for  sale,  and  caused 
the  case  to  be  referred  to  another  judge,  and 
after  the  attorney  had  made  a  motion  to  re- 
voke the  order  referring  the  case  to  the  other 
judge  on  the  ground  that  the  sale  of  tbe  prop- 
erty was  not  to  involve  the  payment  of  attor- 
ney's fees,  the  motion  to  revoke  was  granted  by 
both  of  the  judges,  l^is  did  nut  aftect  the 
qualification  or  jurisdiction  of  the  first  jpdge 
finally  to  preside  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  §3  213,  234;   Dec:  Dig.  <S=>46.  55.] 

2.   JUDOES    ®=»47(1)    —    DiSQUAUnCATION    — 

What  Constitutes. 
Nor  was  tbe  trial  judge  disqualified  by  rea- 
son of  tlie  facts  that  several  years  before  the 
execution  of  tbe  mortgage  he  had  been  a  mem- 
ber of  the  law  firm  whicli  represented  the  gran- 
tee in  a  security  deed  executed  by  the  maker  of 
the  note,  and  that  the  firm  had  issued  a  cer- 
tificate approving  the  title  of  the  grantor,  with- 
out referring  to  the  claim  of  the  plaintiffs  in 
the  equity  suit  alleged  to  have  been  in  existence; 
tbe  money  raised  by  the  last  transaction  upon 
notes  indorsed  by  the  mortgagee  in  the  mortgage 
first  above  mentioned  having  been  applied  in 
part  to  the  satisfaction  of  the  security  executed 
at  the  time  when  the  certificate  was  issned  by 
tbe  firm  of  which  the  judge  was  a  member.  Civ. 
Code  1910,  I  4642. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  S§  214-210.  223;    Dec.  Dig.  <g=»47a).l 
8.  Mortgages  «=>337— Sales— Poweb  oe. 

The  power  of  sale  expressed  in  the  mortgage 
referred  to  in  the  first  note  was  not  extinguished 
by  a  general  judgment  obtained  by  the  plain- 
tiffs against  the  maker  of  the  note  in  a  suit  in 
the  city  court.  See  Dykes  v.  McVay,  67  Ga. 
502:  Montgomery  v.  Fouche,  125  Ga.  43(2), 
53  S.  E.  767;  Hughes  v.  Mt.  Vernon  Bank,  4 
Ga.  App.  23,  60  S.  E.  809;  Mitchell  v.  Castlen, 
6  Ga.  App.  134,  02  S.  B.  731;   27  Cyc.  1164. 

[Ed.  Note. — For  other  cases,  see  Morttrages, 
Cent.  Dig.  S  1025;    Dec  Dig.  «=»337.] 

4.    C0N.fT,ICTlNG    EVIDEHCE  —   DERIAI.   OF   IN- 
JUNCTIOW. 

Under  conflicting  evidence  there  was  no 
abuse  of  discretion  in  refusing  an  injunction. 

Error  from  Superior  Court;  Floyd  Conn^ ; 
Moses  Wright,  Judge. 

Action  l>etween  L.  C.  Etrkland  and  others 
and  E.  E.  Kirkland,  and  others.  There  was  a 
Judgment  for  the  latter,  and  the  former  bring 
error.    AfSrmed. 

M.  B.  Enbonks,  of  Rome,  for  plaintiffs  in 
error.  Barry  Wright  and  Denny  &  Wright, 
all  of  Borne,  for  defendants  In.  error. 

FISH,  C.  J.  Judgment  afQrmed.  AU  the 
Justices  concur. 


(X*i  Oa.  S72) 
CAIN  V.  BAGSDALE.     (No.  2ia) 
(Supreme  CJourt  of  Georgia.     Jan.  11,  1917.) 

(Syttahu*  hy  the  Court.) 
Carckixation  or  Xnbtbuhbnts  ^»31,  33— 
Actions — Right  to  Maintain— Venue. 
A.  instituted  an  eqoitable  action  to  cancel  a 
deed  he  had  executed  to  B.,  alleging  that  the 
consideration  received  by  A.  for  the  land  de- 
scribed in  the  deed  was  certain  land,  a  stock  of 


^5»For  other  oases  see  «ama  topic  and  KlET-NDlIBEiR  In  all  Key-Knmbered  DIgeata  and  Indexes 


Digitized  by  VjUOQIC 


120 


81  SODTHEASTEBN  BEPORTBIt 


(Ga. 


goods  and  a  mercantile  bnsiuesB,  and  certain 
money ;  that  plaintiff  did  not  know  the  value  of 
the  land  and  stock  of  goods  and  mercantile 
business,  and  defendant  knew  that  she  -did  not 
know  such  value,  but  with  intent  to  defraud  her 
he  told  her  the  property  was  worth  stated 
amounts  which  he  knew  to  be  greatly  in  excess 
of  the  values  of  the  respective  properties,  and 
thereby  induced  her  to  exchange  her  property 
for  that  of  defendant  and  to  execute  the  deed 
she  sought  to  have  canceled;  that  she  had  sold 
the  stock  of  goods  for  a  stated  sum ;  that  de- 
fendant had  incumbered  to  a  third  person  the 
proper^  he  received  from  plaintiff,  to  an 
amount  exceeding  the  amount  realized  for  the 
stock  of  goods  and  the  money  theretofore  re- 
ceived by  plaintiff  from  defendant  and  the  part 
of  the  consideration  of  the  land  which  was  paid 
in  money:  and  that  plaintiff  was  willing  to  re- 
turn all  the  other  property  and  to  do  what  eq- 
uity would  require  of  her.  The  venue  was  laid 
in  the  county  of  the  residence  of  B.  An  amend- 
ment was  allowed  alleging  that  prior  to  the  in- 
stitution of  the  suit  B.  had  conveyed  the  prop- 
erty to  C.  who  resided  in  a  different  county; 
that  C.  had  conveyed  to  D.,  a  nonresident  of  the 
state;  that  these  two  latter  conveyances  were 
without  consideration,  and  the  respective  gran- 
tees took  with  notice  of  the  facts  charged 
against  B.  in  the  original  petition:  and  that  the 
conveyances  to  C.  and  D.  were  made  in  order 
to  put  the  property  beyond  the  reach  of  A. 
There  was  a  prayer  that  C.  and  D.  be  made 
parties  defendant,  and  that  the  deeds  to  them 
be  canceled.  B.  demurred  to  the  petition,  and 
after  the  amendment  B.,  C..  and  D.  filed  a  de- 
murrer on  general  and  special  grounds:  one 
ground  making  the  point  that,  inasmuch  as  it 
appeared  from  the  allegations  x>t  the  petition 
that  the  property  had  been  conveyed  by  B.  be- 
fore the  suit  was  filed  and  was  outstanding  in 
G.  and  D.,  neither  of  whom  resided  in  the  coun- 
ty, the  court  was  without  jurisdiction.  The 
judge  sustained  the  general  demurrer  and  dis- 
missed the  petition.  The  bill  of  exceptions  as- 
signs error  on  this  judgment.  Held  that, 
though  the  venue  of  the  suit  was  properly  laid 
in  the  county  of  the  residence  of  6.,  it  was  not 
erroneous  to  dismiss  the  petition  on  general  de- 
murrer. 

[Eld.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {  48 ;  Dec.  Dig.  «=> 
81,  33.] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  OUle  Cain  against  C.  B.  Rags- 
dale,  There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.    AfDrmed. 

W.  H.  Terrell,  of  Atlanta,  .for  plaintiff  In 
error.  Gober  &  Jackson  and  W.  I.  Heyward, 
all  of  Atlanta,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J., 
absent  on  account  of  sickness. 


(146  Oa.  362) 

KELLY  T.  KELLT.     (No.  213.) 
(Supreme  Court  of  Georgia.    Jan.  11, 1917.) 

(Syllahut  by  the  Court.) 

Divorce  «=2S6,  313— Aumony— Cusrony  or 
Children— Review. 
This  case  involved  the  allowance  of  tempo- 
rary alimony  and  the  right  to  the  custody  of  the 
children  of  Uie  plaintiff  and  the  defendant  The 
evidence  was  conflicting,  and  it  cannot  be  held 


that  there  was  such  an  abase  of  discretion  on 
the  part  of  the  trial  judge  in  the  allowance  of 
temporary  alimony,  and  in  awarding  the  cus- 
tody of  the  two  youngest  children  to  the  plain- 
tiff, as  to  require  a  reversal  of  the  judgment  of 
the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  769,  770,  806;  Dec.  Dig.  <S=>286. 
312.) 

Error  from  Superior  Court,  Montgomery 
County ;  E.  D.  Graham,  Judge. 

Action  by  N.  C.  Kelly  against  W.  H.  Kelly. 
Judgment  for  plaintiff,  and  defendant  brings- 
error.    Affirmed. 

A.  C.  SaCoId,  of  Alamo,  and  M.  B,  Calhouiv 
of  Mt.  Vernon,  for  plaintiff  in  error. 

BECK,  J.  Judgment  affirmed.  All  th& 
Justices  concur. 


an  Oa.  3S6) 
REESE  et  al.  v.  BLOODWORTH.    (No.  209.) 
(Supreme  Court  of  Georgia.    Jan.  11,  1917.) 

(SvOalu*  by  the  Court.) 

1.  Usury  €=»45— What  CowarrrrtTTES— Inva- 
lidity OF  Note. 

The  reserving  of  interest  in  advance  at  the 
highest  legal  rate  on  a  loan,  whether  it  l>e  a 
short  or  long  term  loan,  is  usurious;  and  a 
deed  to  land,  {fiven  to  secure  a  promissory  note 
for  the  loan,  is  void  on  account  of  usury.  Lo- 
ganvillo  Banking  Ck>.  v.  Forrester,  143  Ga.  302.. 
84  S.  E.  961. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  i  98;  Dec.  Dig.  <S=>45.] 

2.  Usury  «=»18— What  Constitutes— Agree- 
ments. 

If  money  is  loaned  for  the  purpose  of  en- 
abling a  borrower  to  buy  a  certain  shop,  upon 
an  agreement  that  for  the  use  of  the  money  the 
lender  shall  receive  from  the  borrower  one-hair 
of  the  specified  rents  from  the  property,  which 
amounts  to  more  than  the  highest  legal  rate 
of  interest  per  annum,  the  transaction  will  be 
usurious.  Baggett  v.  Trulock,  77  Ga.  869,  3  S. 
B.  162:  Floyd  v.  Kicklighter,  139  Ga.  139,  79- 
S.  E.  1011. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  U  31-34,  36-38,  40;  Dec.  IMg.  «=ia] 

3.  Interlocutory  Injunction— Rtqht  to. 

By  the  admissions  in  the  pica  and  the  nn- 
contradicted  testimony  of  the  defendant,  both- 
the  security  deeds  involved  in  this  case  were  in- 
feotpd  with  usury  and  were  void.  Without 
passing  upon  the  power  of  the  trustee  to  incum- 
ber the  property,  it  was  erroneous  to  refuse  an 
interlocutory  injunction. 

Error  from  Superior  Court,  Jones  (bounty; 
J.  B.  Park,  Judge. 

Action  between  W.  T.  Bloodworth  and 
Henry  Reese  and.  others.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Reversed. 

J.  B.  Jackson,,  of  Gray,  and  A.  L.  Jackson- 
and  L.  D.  Moore,  both  of  Macon,  for  plaintiff 
in  error.  E.  T.  Dumas  and  F.  Holmes  John- 
son, both  of  Gray,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reTersed.  All- 
the  Justices  concur. 
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<!<«  Ga.  358) 

MASON  et  aL  ▼.  DTTNN,  Com'r.  «t  aL 

(No.  207.) 

(Supreme  Conrt  of  (Georgia.    Jan.  11,  1917.) 

(Bvttahut  iv  the  Court.) 

1.  CocNTiES  9=»61t— Commissioners  ot  Uxt- 

INTJB— StATDTBS— VAUDITT. 

The  act  of  the  Qeneral  Assembly  approved 
February  21,  1878  (Acts  1873,  p.  282),  entitled 
"An  act  entitled  an  act  to  establish  a  board  of 
commissioners  of  revenues,  roads,  bridges,  and 
paupers  for  the  county  of  Murray,"  is  not  un- 
constitntional  for  any  of  the  reasons  assigned. 
Churchill  v.  Walker,  68  Ga.  681,  686 ;  Speir  v. 
Morgan,  80  Ga.  581,  5  S.  E.  786;  Plumb  v. 
Christie,  103  Ga.  700,  30  S.  E.  759,  42  L.  R.  A. 
181. 

[Ed.  Note.— For  other  cases,  see  CSounties, 
Cent.  Dig.  jj  86;    Dec.  Dig.  «=>61.] 

2.  CouKTiEs  «=>113(3)— County  Commission- 
EBS— Atituoritt  or. 

The  above-cited  act  confers  anthority  on  the 
county  commissioners  to  contract  for  the  erec- 
tion of  a  courthouse,  jail,  and  other  public  build- 
ings. Dunn  T.  O'Neill,  144  Ga.  82^  826,  88  S. 
E.  190. 

[B:d.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  g$  174.  177;  Dec.  Dig.  «=s>113(3).] 

8.  REirrsAi.  of  Ikjuwctiow— Pbopbibtt. 

The  jndge  of  the  superior  court  did  not  err 
in  refusing  the  injunction  prayed  for. 

UrtoT  from  Superior  (Tourt,  Murray  Coun- 
ty; A.  W.  FIte,  Judge. 

Action  between  A.  J.  Mason  and  others  and 
D.  R.  Dtinn,  Commissioner,'  and  otliera. 
There  was  a  Judgment  for  the  latter,  and  the 
former  bring  error.    Affirmed. 

E.  H.  Beck,  of  Eton,  fbr  plaintiffs  in  er- 
ror. D.  W.  Blair,  of  Marietta,  anO  J.  M.  Sel- 
lers, of  Chatswortb,  for  defendants  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

0«  Oa.  851) 

lUBDFORD  v.  ALLEN.    (No.  206.) 
(Supreme  Conrt  of  Georgia.    Jan.  11,  1917.) 

(Syttabut  hy  the  Court.) 
Apfkai.  and  Ebbob  ^^9977(4)— Discretiora- 

BT  Rtturg — Obantiko  New  Tbial. 
We  cannot  say  that  a  verdict  for  the  defend- 
ant was  demanded  by  the  evidence  in  this  case ; 
and  it  being  the  first  giant  of  a  new  trial,  the 
discretion  of  the  trial  judge  in  granting  a  new 
trial  will  not  be  controlled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3863;  Dec.  Dig.  «=» 
977(4).] 

firror  from  Superior  Court,  Gilmer  0>an- 
ty;  H.  L.  Patterson,  Judge. 

Action  by  M.  A.  Allen  against  Frank  i;^- 
ford.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Fred  Morris,  of  >Iarletta,  and  A.  N.  Ed- 
wards, of  EJllljay,  for  plaintifl  in  error. 
Thos.  A.  Brown,  of  Blue  Ridge,  for  defendant 
In  error. 

OIIiBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(US  aa.  361) 
BROWN  T.  BERRIEN  COUNTI  BANK. 

(No.  211.) 
(Supreme  0>nrt  of  Georgia.    Jan.  11,  1917.) 

(Byaalut  by  the  Court.)     . 

1.  Injunction  «=s>135— Interlocutobt  Jtroo- 
MENT—EviDENCJt— Discretion. 

On  conflicting  evidence,  there  was  no  abnse 
of  discretion  in  refusing  an  interlocutory  injunc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Injimction, 
Cent   Dig.  i  304;    Dec  Dig.  <S=>135.] 

2.  Admission  op  Evidence. 

No  assignment  of  error  based  on  the  admis- 
sion of  evidence  requires  a  new  trial. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Action  by  W.  P.  Brown  against  the  Berrien 
(bounty  Bank.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Hendricks,  Mills  &  Hendricks,  of  Nashville, 
for  plaintiff  In  error.  W.  B.  Smith  and  W. 
D.  Bule,  both  of  NashvUle,  and  E.  K.  Wil- 
cox, of  Valdosta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


C120  Va.  361) 
MAGRUDER  et  al.  v.  VIRGINIA-CARO- 
LINA CHEMICAL  CO.  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
11,  1917.) 

Limitation  ov  Actions  9=>55(6)— Pebmanent 
Nuisance. 
As   for  a   permanent  nuisance,   the  conse- 

auences  of  which,  in  the  normu  course  of 
aings,  will  continue  indefinitely,  like  the  poison- 
ing of  the  waters  of  a  stream  with  the  acid- 
impregnated  washings  from  the  operation  of  iron 
mines,  but  one  action,  in  which  all  damages  past 
and  prospective  must  be  recovered,  can  be  main- 
tained, it  must  be  brought  within  the  period  of 
limitations  from  the  accrual  of  the  cause  of 
action. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  304;  Dec  Dig.  <8=» 
66(6).] 

Appeal  from  Circuit  0>art,  Louisa  County. 

Suit  by  H.  E.  Magruder  and  others  agaln&t 
the  Virginia  Carolina  C3iemlcal  Oompany  and 
others.  From  an  adverse  decree,  plaintiffs 
appeal.    Affirmed. 

E.  H.  De  Jamette,  Jr.,  of  Orange,  for  ap- 
pellants. Ooke  &  Pickrell,  of  Richmond, 
Gordon  &  Gordon,  of  Louisa,  Jas.  R.  Caton, 
of  Alexandria,  and  W.  Worth  Smith,  Jr.,  of 
Louisa,  for  appellees. 

WHITTLB»  J.  This  appeal  is  from  a  de- 
cree of  the'  drcnlt  court  of  Louisa  county 
denying  a  permanent  injunction  and  dis- 
missing appellants'  bill,  the  material  allega- 
tions of  which  are  as  follows: 

That  plaintiffs  are  the  owners  of  808  acres 
of  land  lying  on  North  Anna  river,  in  Spot- 
sylvania county,  below  the  point  where  Con- 
trary creek  flows  into  that  stream;  that  250 
acres  of  the  main  tract  ar^  low  grounds  ad- 
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Joining  the  river  and  smbject  to  overflow  In 
time  of  freshets ;  that  defendants  and  their 
predecessors  In  title  have  been  owners  and 
operators  of  certain  Iron  and  pyrites  mines 
Qocated  at  different  points  on  Contrary  creek 
several  n'llles  above  its  Junction  with  North 
Anna  river)  contlnnonsly  since  the  year  1885; 
that,  In  the  operation  of  these  mines  by  the 
respective  owners,  the  water  pumped  from 
the  shafts,  as  well  as  the  water  used  in 
washing  the  ores  In  the  ore-washing  or  con- 
centration plants  Is  Impregnated  by  the  ore 
with  sulphuric  add  and  other  injurious  sub- 
stances, and  flows  into  Contrary  creek,  and 
thence  Into  and  down  North  Anna  river  to 
plalntUTs'  farm;  that  the  waters  of  the  river 
are  so  pol&oned  by  the  washings  from  the 
mines  as  to  be  rendered  completely  worthless 
for  all  domestic  and  agricultural  purposes, 
and  are  fa  til  to  fish;  that  the  trees  and 
other  vegetation  upon  plaintiffs'  low  grounds 
are  thereby  killed,  and  the  productivity  and 
value  of  the  land  itself  is'  seriously  impaired, 
It  not  destroyed;  that  the  alleged  Injuries 
of  which  they  complain  constitute  a  perma- 
nent nuisance;  and  the  bill  prays  that  de- 
fendants be  perpetually  enjoined  from  pollut- 
ing the  waters  of  the  streams  by  the  wash- 
ing of  ore  and  pumping  polluted  and  poison- 
ous waters  from  their  mines  and  pits  into 
the  same,  and  that  damages  may  be  award- 
ed plaintiffs  for  injuries  already  Inflicted  up- 
on tbem. 

Defendants  filed  demurrers  and  answered 
the  bill,  and  also  interposed  the  defense  of 
the  statute  of  limitations. 

The  trial  court  was  of  opinion  that  the 
cause  of  action  was  barred  by  the  five-year 
limitation,  and  decreed  accordingly.  From  the 
correctness  of  that  conclusion  there  can  be 
no  escape  under  the  following  decisions  of 
this  court:  Va.  Hot  Springs  Co.  v.  McCray, 
106  Va.  461,  56  S.  E.  216,  10  L.  H.  A.  (N.  S.) 
465,  10  Ann.  Cas.  179;  Southern  By.  Co.  t. 
McMenamin,  113  Va.  121,  73  S.  m.  980;  Mc^ 
Kinney  v.  Trustees,  Emory  &  Henry  College, 
117  Va.  763,  86  S.  E.  115;  Worley  v.  Mathie- 
son  Alkali  Works,  89  S.  E.  880.  These  cases 
declare  the  firmly  established  rule  of  law  In 
this  Jurisdiction  to  be  that,  where  there  is 
a  permanent  nuisance,  the  consequences  of 
which,  in  the  normal  course  of  things,  will 
continue  indefinitely,  there  can  be  but  a 
single  action  therefor,  and  the  entire  damage 
suffered,  both  past  and  future,  must  be  re- 
covered in  that  action,  and  that  the  right  of 
recovery  will  be  barred  unless  It  is  brought 
within  the  prescribed  number  of  years  from 
the  time  the  cause  of  actloir  accrued. 

The  undisputed  facts  of  this  case  bring  it 
completely  within  the  iufluence  of  the  prin- 
ciple stated,  and,  in  essentials,  the  case  is 
undistinguisbable  from  that  of  Worley  v. 
Mathleson  Alkali  W)orks,  supra.  The  causes 
of  action  in  both  cases  are  the  some,  namely, 
the  alleged  injnry  to  property  rights  of  plain- 


tiffs, and  the  destruction  of  fish,  etc,  from 
the  pollution  of  the  waters  of  nonnavlgable 
streams  caused  by  discharging  noxious  refuse 
matter  therein  from  the  defendants'  works. 
In  both  cases  the  grounds  of  complaint  are 
permanent,  "the  consequences  of  which,  in 
the  normal  course  of  things,  will  contbiue 
indefinitely;  •  •  *  that  the  plant  when 
first  constructed  was  intended  to  be  perma- 
nent,' and  has  been  so  treated  and  used  ever 
since;  and  tliat  as  long  as  it  is  operated, 
so  long  will  the  nuisance  complained  of  be 
constant,  continuous,  and  injurious  to  the 
plaintiff." 

Upon  these  considerations,  the  ruling  of 
the  trial  court  in  sustaining  the  plea  of  the 
statute  of  limitations  and  dismissing  the 
bill  was  plainly  right 

But,  independently  of  the  question  of  the' 
bar  of  the  statute.  It  is  by  no  means  <dear 
that  plaintiffs,  upon  the  merits,  have  shown 
themselves  entitled  to  injunctive  relief  and 
to  a  decree  for  damages.  We  shall  not  under- 
take to  review  the  evidence,  covering  many 
pages  of  the  record.  It  is  sufficient  to  say 
that  there  Is  serious  conflict  in  the  testi- 
mony of  the  nonexpert  witnesses  as  to  the 
real  cause  of  the  conditions  complained  ol 
Moreover,  the  farm  is  located  10  or  12  miles 
down  stream  from  the  mines,  and  analyses 
by  two  experienced  chemists  of  water  taken 
from  the  stream  at  that  point  showed  that 
it  was  normal,  and  not  Injurious  to  the  soil, 
or  trees  and  other  vegetation,  or  to  fish.  A 
third  analysis  of  the  water  was  made  by 
another  chemist  employed  by  a  person  hav- 
ing a  common  interest  with  appellants,  yet 
he  was  not  examined  as  a  witness,  nor  was 
Us  analysis  put  in  evidence.  It  also  appear- 
ed that  appellants  suffered  more  than  20 
years  to  elapse  after  the  opening  and  opera- 
tion of  the  mines  before  they  sought  redress 
from  the  courts  for  tlie  supposed  violation  of 
their  rights.  In  these  drcumstanoes,  a 
chancellor  well  might  hesitate  to  grant  a 
perpetual  Injunction  and  decree  damages 
against  these  extensive  mining  Industries, 
which  axe  shown  to  be  of  great  public  utility. 

The  decree  of  the  circuit  court  is  alilrmed. 

Afilrmed.  • 

SIMS,  J.,  absent 

■  (120  V*.  <24) 

HOI/IiAND  8t  aL  V.  VADGHAN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
11,  1917.) 

1.  Reforuation  or  Ikstsuuentb  ®=»46(5) — 
Proceedinqs— Wkight  of  Evidkiob— Eks- 
bbvation. 
In  action  to  reform  a  deed  to  insert  mention 
of  a  tract  of  10  acres,  the  facts  that  the  deed 
purported  to  convey  76  acres  more  or  less,  and 
without  this  tract  would  contain  about  61  acres, 
that  upon  conveyance  the  plaintiffs  assumed  con- 
trol over  the  tract  and  paid  taxes  on  it,  and 
defendant  stopped   paying   taxes   thereon,   and 
that  the  agent  and  attorney  of  defendant  thought 


ttsoFot  other  eaaei  «m  wnw  toslo  and  KET-NVIf BES  In  all  Kw-Nusabered  DlXMta  and  Indezw 

Digitized  by  VjUU^IlVi 


Va.) 


HOLLAND  V.  VAUaHAN 


;L23 


the  tract  was  Intended  to  be  conveyed,  held  to 
entitle  plaintiffs  to  reliet. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instniments,  Cent.  Dig.  1 182 ;  Dec.  Dig.  «=» 
45(5).] 

2.  RETORifATion  or  IifonuuKNTB  «s»46(6)— 

Paoor  REqtiiBZD. 
If  it  be  clearly  shown  by  satisfactory  proof 
that  by  mistake  of  the  draftsman  a  writing  does 
not  truly  set  forth  the  agreement  of  the  parties, 
equity  will  correct  the  mistake  to  conform  the 
instrument  to  the  real  agreement  of  the  parties, 
but  such  evidence,  although  it  may  be  parol, 
must  be  clear  and  convincing. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  162;  Dec.  Dig. 
«=»45(5).] 

Appeal  from  Circuit  Court  of  Oity  of 
Portsmouth. 

Suit  by  E.  E.  Holland  and  others  against 
E.  U.  Vaugban  and  another.  From  a  de- 
cree for  defendalnts,  the  complalnaiits  ap- 
peal.   Reversed,  with  directions. 

J.  N.  Sebrell,  Jr.,  of  Norfolk,  and  R.  H. 
Rawles,  of  Sutfolk,  for  appellants.  Jas.  H. 
Corbltt,  of  Suffolk,  for  appellees. 

PRENTIS,  J.  The  appellees,  B.  M.  Vaughan 
and  T.  E.  Vaughan,  her  husband,  by  deed 
dated  the  2d  day  of  June,  1903,  conveyed 
certain  lands  to  Charles  Keller.  The  appel- 
lants, E.  E.  Holland,  to  whom  the  property 
bad  been  since  conveyed,  and  Charles  Keller 
and  Amanda  Keller,  his  predecessors  in  title, 
filed  their  bill  on  the  9th  day  of  February, 
1912,  alleging  that  by  mutual  mistake  of  the 
parties  that  deed  contains  an  Imperfect  de- 
scription of  the  property  Intended  to  be  con- 
veyed thereby,  and  praying  that  it  be  so  re- 
formed as  properly  to  express  Its  true  in- 
tent, purpose,  and  meaning. 

The  deed  described  the  property  as: 

"Containing  seventy-five  acres,  more  or  less, 
and  bounded  and  described  as  follows,  to  wit: 
Situated  near  Kilby  station,  in  Nansemond 
uountv,  Virginia,  and  bounded  on  the  west  by 
the  Norfolk  &  Western  Railroad,  on  the  south 
by  the  said  railroad  and  the  laud  of  E.  E.  Hol- 
land, on  the  east  by  the  lands  of  E.  E.  Holland 
and  others,  and  on  tbe  north  by  tha  Seaboard 
Railroad,  it  being  the  same  land  conveyed  to  E. 
M.  Norfleet  (now  E.  M.  Vaughan)  by  her  hus- 
band. E.  A.  Norfleet,  and  deed  duly  recorded  in 
tbe  derk's  office  of  Nansemond  county,  and  also 
by  deed  executed  by  B.  E.  Holland  and  wife  and 
recorded  in  the  clerk's  office  of  Nansemond 
county  court,  in  D.  B.  No.  34,  page  162,  and 
also  a  part  of  the  old  Bottiger  place  conveyed 
to  E.  M.  Norfleet  bv  D.  F.  Parker  by  deed  duly 
recorded  in  the  clerk's  office  of  Nansemond 
county  court  in  D.  B.  Na  60,  page  667." 

Tbe  error  alleged  is  that  in  the  recital  of 
the  sources  of  title  of  the  grantors  the 
draftsman  of  the  deed  Inadvertently  omit- 
ted to  refer  to  deed  from  Vallle  Harrison 
and  Lydia  Harrison,  his  wife,  dated  and  re- 
corder the  24tb  day  of  September,  1892,  which 
conveyed  10  acres  of  land,  and  which  will 
be  hereinafter  referred  to  as  the  Vallle  Har- 
ilson  tract 

The   question    then   to   be    determined    is 


whether  the  deed  from  B.  M.  Vaughan  and 
T.  E.  Vaughan,  her  husband,  to  Charles 
Keller,  dated  the  2d  day  of  June,  190S, 
should  be  reformed,  so  as  clearly  to  include 
this  Vallle  Harrison  tncct 

After  the  conveyance  to  Charles  Keller  in 
1903,  he  took  possession  of  the  Vallle  Har- 
rison tract,  along  with  the  three  other  par- 
cels of  land  specifically  referred  to,  the  four 
tracts  being  contiguous,  and  he,  and  those 
claiming  under  him,  have  held  possession  of 
tbe  entire  property  ever  since  that  time. 

When  B.  E.  Holland,  in  1911,  determined 
to  buy  the  land  from  Amanda  Keller,  he  dis- 
covered that  tbe  original  deed  from  Vaughan 
and  husband  to  Charles  Keller  failed  to  re- 
fer to  the  deed  from  Vallle  Harrison  and 
wife  as  one  of  the  sources  of  title.  He 
thereupon  asked  Mrs.  Vaughan  and  her  hus- 
band to  correct  the  alleged  mistake  in  the 
original  deed  from  them  to  Keller  by  unit- 
ing in  Keller's  deed  to  bim.  They  declined 
to  accede  to  his  request,  and  this  litigation 
Is  the  result 

[1]  Tbe  following  facts,  tending  to  estab- 
lish tbe  mutual  mistake  complained  of,  ap- 
pear: The  land  referred  to  was  in  1903,  at 
the  time  of  the  conveyance,  charged  upon 
tbe  land  books  for  taxation  to  Ella  M.  Nor- 
fleet (who  Is  now'  the  appellee  Ella  M. 
Vaughan)  In  four  separate  parcels,  aggregat- 
ing 71%  acres,  one  of  these  parcels  being 
tbe  Vallle  Harrison  tract  of  10  acres.  The 
four  tracts  were  contiguous,  and  without 
the  Vallle  Harrison  tract  the  area  of  the 
other  three  tracts  Is  only  60  acres,  though 
the  deed  purports  to  convey  75  acres,  more 
or  less.  Immediately  after  the  conveyance 
to  Keller  in  1903,  be  claimed  the  Vallle  Har- 
rison tract  of  land,  and  he  and  his  succes- 
sors have  since  then  collected  rent  for  it, 
have  fenced  and  Improved  it,  and  ever  since 
that  time  have  paid  taxes  on  it  It  was 
transferred  on  the  land  books  by  the  com- 
missioner of  the  revenue  to  Keller  In  1904, 
and  has  not  been  charged  to  Mrs.  Vaughan 
since  1903,  and  she  has  paid  no  taxes  there- 
on since  that  year. 

The  circumstances  attending  the  sale  were 
that  Mrs.  Vaugban  had  removed  from  the 
land  after  tbe  death  of  her  first  husband,  a 
Mr.  Norfleet  and  went  to  live  with  her 
brother  2  or  3  miles  away.  She  married  her 
present  husband,  Mr.  Vaughan,  and  moved 
to  the  dty  of  Portsmouth  In  November,  1902, 
before  the  execution  of  their  deed  to  Keller 
In.  June,  1903,  and  has  lived  in  Portsmouth 
ever  since.  She  placed  her  property  In  the 
hands  of  Mr.  S.  EL  Eiverett,  an  attorney  at 
law  of  Suffolk,  for  sale.  He  offered  It  for 
sale  at  public  auction  on  the  30th  day  of 
May,  1903,  but  failed  to  secure  a  satisfactory 
bid.  A  few  days  later,  by  telephone,  she  re- 
ceived through  her  attorney,  Mr.  Everett,  an 
offer  of  the  sum  of  $2,000  from  Mr.  Keller, 
which  she  accepted. 
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Mr.  and  Mrs.  Vangban  testified  that  tbey 
did  not  Intend  to  include  th.e  Vallie  Harrison 
tract,  but  the  testimony  of  her  agents,  the 
auctioneer,  Mr.  Hosier,  and  her  attorney, 
Mr.  Everett,  is  to  the  effect  that  no  reserva- 
tion of  any  part  of  her  land  was  mentioned 
to  them,  and  the  attorney,  Everett,  testifles 
that  be  thought  that  be  was  authorized  tc; 
sell  all  of  Mrs.  Vaughan's  land  at  or  near 
Kilby  station,  and  that  be  intended  to  draw 
the  deed  so  as  to  include  all  of  her  property 
there. 

The  Jurisdiction  of  a  court  of  equity  to  re- 
form written  Instruments  is  so  well  settled 
that  we  do  not  deem  it  necessary  to  sustain 
the  doctrine  by  the  citation  of  authorities. 

[2]  The  syllabus  in  the  case  of  Beach  v. 
Bellwood,  104  Va.  170,  51  S.  E.  184,  states 
the  rule  thus: 

"While  parol  evidence  will  not  be  received  to 
vary,  alter,  or  contradict  the  terms  of  a  valid 
written  instrument,  still,  if  it  be  clearly  shown 
by  proof  which  is  entirely  satisfactory  that,  by 
mistake  of  the  draftsman,  a  writing  does  riot 
truly  set  forth  the  agreement  of  the  parties  as 
previously  entered  into  by  them,  equity  will  cor- 
rect the  mistake,  so  as  to  make  the  instrument 
conform  to  the  real  agreement  of  the  parties. 
Such  mistake  may  be  shown  by  parol,  but  the 
evidence  of  it  must  be  clear  and  convincing,  and 
such  as  to  leave  no  fair  and  reasonable  doubt 
upon  the  mind  that  the  writing  does  not  cor- 
rectly embody  the  intention  of  the  parties." 

Applying  that  rule  to  this  case,  our  con- 
clusion is  that  the  mutual  mistake  is  suffi- 
ciently proved.  The  deed  under  considera- 
tion Itself  states  that  the  laud  conveyed  is 
bounded  on  the  north  by  the  Seaboard  Rail- 
road. There  is  a  narrow  strip  of  uninclosed 
land,  5  feet  in  width  and  about  900  feet  in 
length,  belonging  to  H.  B.  Phillips,  which 
constituted  the  entire  northern  boundary  of 
the  Vallie  Harrison  tract,  which  lies  between 
it  and  the  right  of  way  of  the  Seaboard  Air 
Line  Railway,  and  it  appears  that  the  drafts- 
man of  the  deed  did  not  then  know  that  this 
narrow  strip  of  land  was  the  true  northern 
boundary  of  the  property.  To  the  casual  ob- 
server, however,  it  appeared  that  the  right  of 
way  of  the  railway  company  was  the  north- 
em  boundary  of  the  Vallie  Harrison  tract. 
It  is  difficult  to  understand  why  this  bound- 
ary was  given,  if  the  deed  was  not  intended 
to  include  the  tract  in  controversy,  because 
the  only  other  place  where  any  of  the  prop- 
erty conveyed  touches  the  right  of  way  of  the 
Seaboard  Railroad  is  in  the  extreme  north- 
western comer  of  the  property,  where  anoth- 
er parcel,  not  the  Vallie  Harrison  tract,  does 
touch  the  right  of  way,  say  for  a  distance  of 
about  200  feet. 

No  rule  for  the  construction  of  written  in- 
struments is  better  settled  than  that  which 
attaches  great  weight  to  the  construction  put 
upon  the  instrument  by  the  parties  them- 
selves, and  the  evidence  is  conclusive  that 
from  June  2, 1903,  the  date  of  her  deed,  until 
Mrs.  Vaughan  was  requested  by  Mr.  Holland 
to  correct  the  alleged  mistake  by  uniting  In 


the  deed  from  Keller  and  wife  to  him  in  Feb- 
ruary, 1911,  she  made  no  claim  whatever  to 
the  Vallie  Harrison  tract.  That  Keller  con- 
strued her  deed  as  conveying  the  land  in- 
volved is  abundantly  proven  by  his  having 
taken  and  held  undisputed  possession  of  It 
during  all  that  period. 

Upon  the  whole  case,  we  have  no  doubt  that 
there  was  a  mutual  mistake,  participated  la 
by  both  parties,  and  that  the  appellants  are 
entitled  to  the  relief  which  they  pray  for. 
The  decree  will  therefore  be  reversed,  and 
the  lower  court  will  be  directed  to  grant  the 
prayer  of  the  biU. 

Reversed. 

(119  Va.  763> 
BOARD  OF  SUP'RS  OF  TAZEWELL  OOCK- 

TY  V.  NORFOLK  &  W.  RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

11,   1916.     Rehearing  Denied   Nov. 

23,  1916.) 

1.  HiOHWATS  €=321— EsTABUSHHXNT— Width 

^^  S  TATTITirSI 

Neither  Act  March  8,  1847  (Acts  1846-47,  c 
100),  providing  that  the  road  therein  directed  to 
be  constructed  should  nowhere  exceed  a  grade  of 
four  degrees  and  should  not  be  more  than  22  feet 
wide  or  less  than  12  feet  wide,  nor  Act  Jan.  17, 
1848  (Acts  1847-48,  c.  143),  Act  March  7,  1849 
(Acts  1848-49,  c.  144),  Act  March  2,  1853  (Acts 
1852-53,  c.  86),  directing  the  construction  and 
completion  of  the  first  hnk  in  a  turnpike,  nor 
Act  Jan.  30,  1850  (Acts  1849-50,  c  92),  and  Act 
Feb.  16,  1853  (Act  1852-53,  c.  93).  directing  the 
construction  and  completion  of  the  second  link 
in  such  turnpike,  of  themselves  established  or 
located  the  turnpike  or  public  road  contemplated 
thereby,  or  fixed  the  width  thereof,  but  merely 
controlled  the  wide  discretion  of  the  board  of 
public  works  under  Code  1849,  c.  70,  §{  1,  2, 
when  it  came  to  take  the  land  for  the  location  ct 
and  the  construction  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Highways 
Cent.  Dig.  S  37;   Dec.  Dig.  <S=21.] 

2.  Evidence  ©=354— Pbestjhption- Lost  Rec- 

'     OBD. 

The  court  will  not  presume  the  existence  of 
facts  merely  because  records  have  been  lost  or 
destroyed ;  as  such  loss  or  destruction  givca  rise 
to  no  presumption.  '         . 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  74;   Dec.  Dig.  <S=>54.] 

8.  Evidence  $=»178(3)  —  Loss  of  Records  — 
SEC0NDA.Br  Evidence. 
The  loss  or  destruction  of  records  baa  the 
effect  merely  of  changing  the  mode  of  proof  of 
such  records  by  the  admission  of  secondary  evi- 
dence in  the  place  of  an  exemplification  of  the 
records. 

b[Ed.    Note.— For   other   cases,    see   Evidence, 
ent.  Dig.  §  583;  Dec.  Dig.  <S=»178(3) ;  Records, 
Cent  Dig.  i  33.] 

4.  Highways  <S=j68  —  Eotablishmeht  —  Ac- 
cept ance. 
Exhibits  showing  that  a  road  was  a  public 
road  in  1858  merely  show  the  acceptance  of  the 
road  by  the  county  authorities  as  a  public  road, 
but  do  npt  show  its  establishment  as  a  public 
road  under  and  in  pursuance  of  legislative  acts. 
[Ed.   Note.— For  other  cases,   see   Highways. 
C^nt.  Dig.  ;S  226-233;    Dec.  Dig.  <e=.68.] 

6.  Highways  i8=>21—E!8TABiJSHia:NT— Width 
—Statutes. 
Code  1004,  i  944a(2).  relating  to  the  ap- 
pointment of  viewers  to  examine  roads-  etc..  to 
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be  made  by   the  board   of  superrison  of  any  spect  to  the  original  road  all  the  way  to  the  posf 
covmty,   and   to    the   width    and   grade   of   such    office. 


roads,  continning  the  law  of  Rev.  Code  1819,  c. 
236,  {  7,  etc.,  throagb  the  intervening  Codes,  did 
not  itself  have  the  effect  of  establishing  public 
roads,  or  any  public  road  30  feet  in  width. 

[Ed.   Note. — For  other  cases,   see  Highways, 
Cent  Dig.  {  37;    Dec.  Dig.  <8=>21.] 

6.  H10HWAY8  ®=»21  —  Establishment  —  Ao- 
CKPTAPfCE — Statutes. 

Act  March  8,  1847  (Acts  1846-^7.  c.  100). 
and  other  acts  directing  the  construction  and 
completion  of  the  first  and  second  links  of  a 
turnpike,  or  road,  did  not  establish  the  road  as 
a  public  road;  as,  where  it  was  not  the  result 
of  condemnation,  acceptance  did  not  supply  its 
place  so  as  to  give  title  to  a  right  of  way  in 
being  but  one  element  in  obtaining  title,  dedica- 
tion being  the  accompanying  element. 

[Ed.   Note. — For  other  cases,   see  Highways, 
Cent  Dig.  i  37;    Dec.  Dig.  «=>21.] 

7.  HlSHWATB  «=al  —  ESTABUBHUENT  —  PBX- 
SCBIFTION. 

When  dedication  is  implied  from  the  long 
and  continuous  use  of  a  road  by  the  public  for 
the  prescriptive  period  of  20  years,  and  there 
has  been  an  acceptance  by  competent  authority, 
title  to  a  right  of  way  for  a  public  road  may 
be  obtained  by  prescription. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §{  1,  2;  Dec  Dig.  <g=>l.] 

8.  HlOHWATB  «s>14  —  ESTABLIBEHEN^  —  PBE- 

8CK1PTI0N— Width. 
The  width  of  a  public  road  acquired  or  es- 
tablished by  prescription  was  limited  to,  and 
was  the  width  of  such  road  as  was  in  use  by  the 
public  at  the  time  defendant  railway  company 
made  changes  in  its  location. 

[Ed.   Note. — For  other  cases,   see  Highways, 
Cent  Dig.  i  21;   Dec.  Dig.  <g=14.] 

0.  Bailboads  ®=>94(5)— Change  of  Hiohwat 
—Consent  of  County  Coubt— Statute. 
Under  Acts  1874-75,  c.  63,  substantially  car- 
ried into  Code  1887,  {  1094,  in  effect  when  de- 
fendant railroad  altered  the  location  of  a  public 
road,  providing  that  any  county  road  may  be  al- 
tered by  any  railway  whenever  it  shall  have 
made  ao  "equally  convenient  roadway  in  lieu 
thereof,"  a  railway  changing  the  location  of  a 
county  road  was  not  required  to  obtain  the  con- 
sent or  approval  of  the  county  court,  and  was 
only  required  to  make  an  equally  convenient 
road  in  ueu  thereof. 

[Ed.   Note. — For  other   cases,   see  Sailroads, 
Cent  Dig.  I  270;   Dec.  Dig.  <6=>94(5).] 

10.  Railsoadb   €=994(6) — Change    or  High- 
way —  BUBDEN  OF  PbOOF  —  PBOVISION  FOB 

EquAiXT  Good  Highway. 
A  railway  company  having  acted  ex  parte 
nnder  Acts  1874-75,  c.  63,  substantially  carried 
into  Code  1887,  S  1094,  in  altering  the  location 
of  a  public  road  had  the  burden  of  showing  that 
it  bad  performed  its  statutory  duty  of  making 
"an  equally  convenient  roadway  in  lieu  thereof." 

[Ed.   Note. — For   other   cases,   see   Railroads, 
Cent  Dig.  U  272,  273 ;   Dec.  Dig.  <S=>94(6).] 

11.  Railboads  ®s394(6)  —  Change  of  High- 
way—Duty OF  Railway— Suit— Pleading. 

In  a  suit  by  the  board  of  supervisors  of  a 
county  involving  the  defendant  railway's  change 
in  the  location  of  a  public  road  and  charging  its 
failure  to  comply  with  its  statutory  duty  there- 
in with  respect  to  a  crossing,  where  the  bill  al- 
leged that  a  post  office  was  the  terminus  of  the 
road  at  the  place  of  the  crossing,  and  the  answer 
alleged  that  the  change  in  location  began  at  a  cer- 
tain point,  and  that  the  present  road  was  on  the 
old  locaation  from  a  point  to  the  post  office  or  ter- 
minus, the  fact  was  in  issue  whether  the  defend- 
ant had  performed  its  statutory  duty  with  re- 


[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  g§  272,  273 ;  Dec  Dig.  <S=394(6).] 

12.  Railboaos  <8=>95(5)  —  Public  Road  — 

Cbobsino — Duty  of  Railboad. 
Under  Acts   1874-75,  c.  63   (Code  1887,  J 
1094^,  and  Acts  1883-84.  c.  422,  {  1  (Code  1887, 

1095),  permitting  a  railroad  to  cross  any  road 

its  crossing  will  not  impair  its  safety,  and  re- 
quiring it  as  far  as  practicable  to  pass  at  sur- 
face grade  or  above  or  beneath  any  existing 
structure  so  as  to  admit  safe  travel,  it  was  the 
duty  of  a  railroad  to  construct  the  public  road 
and  its  approaches  on  both  sides  of  a  crossing  of 
the  same  width  as  the  old  pubUc  roadway,  and 
to  leave  as  easy  a  grade  as  could  have  been  ob- 
tained by  grading  such  road  to  the  top  of  the 
railway  at  such  crossing  on  either  side. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  278 ;   Dec.  Dig.  <8=»95(5).] 

IS.  Railroads  «=b95(8)  —  Highway  Qbo89- 
iNGs  —  Compliance  with  Statute  —  Evi- 
dence. 
Evidence  in  such  suit  held  to  show  that  the 

defendant  railway  had  not  complied  with  such 

statutory  duty. 
[Ed.   Note. — For  other  cases,   see   Railroads, 

Cent  Dig.  §g  281-283;  Dec.  Dig.  <S=>95(8).] 

14.  Judgment  ^=9559— Res  Judicata— Citil 
OB  Criminal  Pboceedino. 

In  a  suit  by  the  board  of  supervisors  of  a 
county  charging  that  defendant  railroad  had  not 
complied  with  its  statutory  duty  with  respect  to 
its  change  in  the  location  of  a  public  road,  and 
its  crossing  of  such  road,  a  verdict  in  favor  of 
the  defendant  railways  in  a  prior  criminal  pro- 
ceeding against  it  by  the  commonwealth  for  un- 
lawfully obstructing  the  same  road  did  not  estop 
the  board  from  prosecuting  the  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  1077,  1078;  Dec  Dig.  «=>559.] 

15.  Railboads  €=994(6)  —  Public  Road  — 
Change  in  Location  —  Compliance  with 
Statute— Jubisdiction. 

Where  a  railway  company  acted  under  a 
statute  permitting  it  to  change  the  location  of  a 
public  road,  if  it  made  an  equally  canvenient 
road,  and  to  cross  such  road,  and  assumed  to 
comply  with  its  statutory  duties,  the  court,  al- 
though no  contractual  relation  existed  between 
the  county  and  the  railway,  had  jurisdiction  to 
enforce  the  performance  of  such  duty. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  iS  272,  273 ;   Dec.  Dig.  «=»94(6).] 

16.  Advbbse  Possession  €=>8(2)  —  Fbofebtt 
Subject— HiQuw  AYS. 

Public  highwajs  belong  to  the  state,  and  the 
statute  of  limitations  does  not  run  against  the 
state  nor  bar  the  rights  of  the  public  therein. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §|  44-50;  Dec.  Dig.  i8=»8(2); 
Highways,  Ceqt  Dig.  {  280.] 

17.  Equity  e=s85— Laches— Pasties  Subject 
— State. 

Public  highways  belong  to  the  state,  and  the 
doctrine  of  or  defense  of  laches  cannot  be  set  up 
in  a  suit  in  equity  by  the  board  of  county  super- 
visors involving  the  rights  in  a  public  road, 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  i  221;  Dec.  Dig.  <3=>85.] 

Appeal  from  Circuit  Court,  Tazewell 
County. 

Suit  in  equity  by  tbe  Board  of  Supervls- 
ora  of  Tazewell  County  against  the  Norfolk 
&  Western  Railway  Company.  From  a  de- 
cree dismissing  the  bill  and  from  a  decree 
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refusing  leave  to  file  a  bill  of  review,  the 
Board  of  Supervisors  appeals.  Reversed  In 
part,  and  affirmed  in  part,  and  case  re- 
manded. 

H.  Claude  Pobat,  J.  W.  Harman,  and  J.  N. 
Harman,  all  of  Tazewell,  for  appellant 
Graham  &  Hawthorne,  of  Tazewell,  for  ap- 
pellee. 

SIMS,  J.  This  Is  a  suit  In  equity,  on  ap- 
peal from  the  circuit  court  of  Tazewell  coun- 
ty, involving  change  by  the  defendant  in  the 
court  below,  appellee  here,  the  Norfolk  & 
Western  Railway  Company  (the  change,  la 
fact,  being  made  by  the  Norfolk  &  Western 
Railroad  Company,  a  former  corporation,  to 
the  rights  and  duties  of  which  the  Raihoay 
company  succeeded,  and  hence  its  liability  is 
the  same  In  this  civil  suit  as  if  it  had  been 
the  original  actor  in  the  case,  and  it  may 
be  treated  as  if  it  were  such  original  actor) 
of  the  location  of  a  public  road  between 
Doran  and  Baven,  or  of  portions  of  it,  and 
a  crossing  of  such  public  road  at  Raven  by 
such  railway  company,  the  bill  alleging  that 
the  defendant  failed  to  comply  with  its  stat-< 
utory  duty  and  obligations  In  these  matters, 
and  Is  guilty  of  maintaining  a  public  nui- 
sance, the  prayer  of  the  bill  being  that  the 
defendant  be  comi)eIled  to  comply  with  Ita 
duty  and  obligations  or  else  restore  to  Taze- 
well county  the  old  road,  and  that  it  be  en- 
joined and  restrained  from  further  use  and 
occupation  of  said  public  road,  to  thereby 
abate  such  nuisance,  and  for  general  relief. 

The  cause  was  heard  upon  the  bill,  exhibits 
therewith,  the  answer  of  the  defendant,  depo- 
sitions in  behalf  of  the  plaintiffs  and  defend- 
ant, together  with  a  number  of  photographs 
and  several  blueprints,  and  the  court  below, 
by  its  decree  of  September  9,  1015,  dis- 
missed the  plaintUts'  biU. 

On  February  16,  1910,  the  plaintiffs  moved 
the  court  below  for  leave  to  file  a  bill  of  re- 
view, setting  forth  and  exhibiting  with  such 
bill  what  was  claimed  to  be  after-discovered 
evidence,  consisting  of  certain  orders  of  the 
county  court  of  Tazewell  county  entered  in 
1857  and  1858,  some  of  which,  in  effect,  evi- 
denced that  the  county  authorities  took 
charge  of  and  undertook  to  keep  In  repair 
the  said  road  from  Doran  to  Jlaven,  which 
the  plaintiffs  claim  was  a  part  of  the  second 
link  of  the  Rlchlands  and  Kentucky  turn- 
pike, presently  more  particularly  referred  to. 
There  were  also  filed  with  the  bill  of  review 
certain  other  orders  of  the  said  county  court 
entered  during  the  years  1850. 1851,  and  1852 
in  reference  to  certain  persons  appearing  be- 
fore said  court  and  making  suggestions  and 
claims  for  damages  done  to  their  lands  by 
the  construction  of  the  road  connecting  the 
Rlchlands  and  Kentucky  line  road  with  the 
Tazewell  courthouse  and  Fancy  Gap  turn- 
pike ;  some  of  such  orders  showing  allowance 
of  such  damages  by  the  court  and  certifying 
same  for  payment. 


The  court  below,  by  Its  decree  entered 
February  22,  1916,  refused  to  permit  such 
bill  to  be  filed,  and  dismissed  said  motion  of 
the  board  of  suiwrvlsors  to  be  allowed  to  file 
the  same. 

From  these  two  decrees  the  appellants 
have  appealed. 

Upon  the  issues  made  in  the  cause  and  evi- 
dence in  the  court  below  arise  the  following 
points  for  the  consideration  of  this  court  on 
appeal,  namely: 

(1)  What  was  the  width  Of  the  public  road 
between  Doran  and  Raven  at  the  time  the 
railway  company  made  changes  In  its  loca- 
tion? 

(2)  What  was  the  authority  given  by  «tat- 
ute  to  the  railway  company  to  make  such 
change  of  location  as  it  made  of  the  road 
between  Doran  and  Raven,  and  with  respect 
to  the  crossing  at  Raven? 

(3)  Whether  the  railway  company  at  the 
time  of  such  change  of  location  made  an 
equally  convenient  road  as  the  old  road  tak- 
en by  It,  including  width  of  right  of  way,  lo- 
cation, drainage,  grade,  etc. 

(4)  Whether  the  railway  company  compiled 
with  its  statutory  duty  as  to  the  crossing  at 
Raven. 

(5)  Whether  a  verdict  In  favor  of  the  same 
defendant  in  a  prior  criminal  case  of  the 
commonwealth  against  It  for  unlawfully  ob- 
structing the  same  road  estops  the  board  of 
supervisors  from  prosecuting  this  suit 

(6)  Whether  lack  of  contractual  relations 
and  lapse  of  time  and  laches  bar  the  plain- 
tiffs in  this  suit  for  specific  performance. 

We  will  consider  these  points  in  the  order 
stated. 

1.  As  to  what  was  the  width  of  the  public 
road  between  Doran  and  Raven  at  the  time 
the  railway  company  made  dianges  in  its 
location. 

The  board  of  supervisors  rely  on  act  of 
March  8,  1847  (Acts  1846-17,  p.  89) ;  act  of 
January  17,  1848  (Acte  1847-48,  p.  178) ;  act 
of  March  7,  1849  (Acts  1848-49,  p.  96);  act 
of  March  2,  1853  (Acts  1852-53.  p.  72),  which, 
in  effect,  directed  the  construction  and  com- 
pletion of  the  first  link  in  a  turnpike  begin- 
ning at  "the  Rlchlands"  and  extending  in  a 
(northwesterly  direction  to  the  Kentucky 
line;  and  on  act  of  January  SO,  1850  (Acts 
1849-50.  p.  63).  and  act  of  February  16,  1653 
(Acts  1852-53.  p.  77),  which.  In  effect,  direct- 
ed the  construction  and  completion  of  the 
second  link  in  said  turnpike  beginning  at 
"the  Rlchlands"  and  extending  in  an  easterly 
direction  to  Tazewell  courthouse  and  there 
connecting  with  the  Fancy  Gap  road. 

The  board  of  supervisors  claim  that  "Rav- 
en" is  the  same  place  as  "the  Rlchlands,"  and 
that  the  road  from  Doran  to  Raven,  as  lo- 
cated when  the  railway  company  made  the 
changes  of  location  of  which  complaint  la 
made,  was  a  part  of  the  second  link  In  the 
turnpike  aforesaid  mentioned  in  said  act  of 
assembly  of  Virginia,  namely,  was  that  part 
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of  It  bei^imlng  at  "the  Richlands"  and  ex- 
teodlng  In  an  easterly  dlrectioa  towards 
Tazewell  courthouse.  The  railway  company 
denies  this,  claiming  that  the  Blcblands  and 
Kentucky  turnpike  referred  to  In  said  act  of 
Uarch  8,  1847,  was  built  and  Its  terminus  In 
"the  Richlands"  was  located  at  the  mouth  or 
near  the  mouth  of  coal  creek,  and  "ran  fron^ 
there  northwestward  across  the  dividing 
ridge,  that  Is.  the  moontatn  which  divides  the 
waters  of  Clinch  river,  or  Tennessee  waters, 
from  the  Louisa  Fork  river,  or  the  waters 
of  the  Ohio  river ;  that  the  terminus  of  this 
road  In  Richlands  Ilea  west  of  the  terminus 
of  the  road  In  controversy." 
■  [1]  In  the  view  this  court  takes  of  the  ef- 
fect of  the  acts  above  referred  to.  It  is  on-' 
necessary  to  Inquire  which  contention  is 
correct  We  are  of  opinion  that  the  acts  in 
question  did  not  of  themselves  establish  or 
locate  the  turnpikes  or  public  roads  contem- 
plated thereby,  nor  did  they  fix  the  width 
of  such  roads.  These  acts  directed  these 
roads  or  links  in  the  same  road  to  be  con- 
structed as  a  state  road.  As  the  law  then 
stood: 

"1.  When  any  act  shall  pass,  directing  any 
work  of  internal  improvement  to  be  made  on 
State  acconnt,  tbe  board  of  public  works  shall 
caoae  the  same  to  be  constructed  *  •  *  as 
may  seem  to  them  proper.    •    •    • 

"4.  The  board  may  ezerdse  the  same  powers, 
and  in  like  manner,  that  a  company  Incorporated 
for  a  work  of  internal  improvement  may  exer- 
cise under  the  fourth,  fifth  •  *  •  sections  of 
the  fifty-sixth  chapter.    •    •    • " 

Code  1849,  H  1  and  4,  pp.  348,  S49. 

The  act  of  March  8,  1847,  provided  that 
the  road  therein  directed  to  be  constructed 
"shall  nowhere  exceed  a  grade  of  four  de- 
grees, nor  shall  be  more  than  twenty-two 
feet  wide,  nor  less  than  twelve  feet,  exclu- 
sive of  side  ditches";  but  the  effect  of  this 
was  not  to  fix  or  establish  these  widths,  or 
any  of  them,  as  the  width  of  the  road,  or 
right  of  way  for  the  road,  but  merely  con- 
trolled the  wide  discretion  of  the  board  of 
public  works  nnder  sections  1  and  2,  Code 
1849,  supra,  when  It  came  to  take  the  land 
for  the  location  of  and  to  construct  the  road. 

[2,  3]  Preliminary  to  the  work  of  construc- 
tion, the  right  of  way  must  be  acquired.  As 
the  law  then  stood  the  following  was  the 
mode  provided  by  statute  by  which  the  right 
of  way  was  to  be  acquired,  the  road  located, 
and  its  width  fixed: 

"Of  the  land  to  be  taken  for  such  work,  th« 
board  shall  cause  a  plat  to  be  returned  to  the 
clerk's  office  of  the  court  of  each  county  wherein 
■ay  of  the  •  •  *  land  lies,  and  there  admit- 
ted to  record,  and  the  said  land  shall  ipso  facto 
b*  vested  in  the  state."  Code  1849,  |  6,  c  70, 
p.  349. 

There  were  provisions  of  law  that  after 
the  plat  was  so  recorded  the  landowners 
whose  land  was  taken  might,  within  a  pre- 
scribed time,  claim  damages  by  petition  to  the 
oonnty  or  circuit  court. 

It  appears  In  this  case  that  a  search  of  the 
ncords  of  Tazewell  county  falls  to  show  the 


existence  at  any  time  of  any  such  plat  ad- 
mltted  to  record  In  such  county  covering  the 
road  Is  controversy,  or  any  part  of  It ;  and 
there  is*  no  proof  In  this  case  of  the  loss  or 
destruction  of  any  such  record  so  as  to  admit 
secondary  proof  of  its  one  time  existence, 
and  there  is  no  evidence  tendered  attempting 
to  Introduce  such  proof. 

The  court  will  not  presume  the  existence  of 
facts  merely  because  records  have  been  lost 
or  destroyed.  Such  loss  or  destruction  gives 
rise  to  no  presumption,  and  has  the  ^ect 
merely  of  changing  the  mode  of  proof  of  such 
records,  admitting  secondary  evidence  in  the 
place  of  an  exemplification  of  the  record. 
Oalhes  t.  Mcrryman,  95  Va.  665,  20  S.  E.  738. 

We  are  clearly  of  opinion,  therefore,  that 
there  is  no  evidence  in  this  cause  that  any 
title  was  vested  in  the  state,  or  that  it  acquir- 
ed the  right  of  way  of  any  virldth  to  con- 
struct the  road  In  controversy  by  any  statu- 
tory proceedings. 

Similarly  as  to  the  county  of  Tazewell. 
There  existed  at  the  time  this  road  is  claim- 
ed to  have  been  established  as  a  public  road 
certain  provisions  of  statute  contained  In 
chapter  52  of  the  Code  of  1849  for  the  es- 
tablishment of  public  roads  by  proceedings 
in  the  county  court  by  which  the  right  of  way 
therefor  could  be  condemned.  It  Is  not  claim- 
ed by  the  plaintlfTs  that  any  such  proceedings 
were  taken  with  respect  to  the  road  In  con- 
troversy or  any  part  of  It 

[4]  It  Is  Insisted,  however,  on  the  part  of 
the  plaintiffs  that,  as  the  exhibits  with  the 
^111  of  review  sought  to  be  filed  show  the 
road  in  question  was  In  1858  a  public  road. 
It  must  have  tteen  established  under  and  In 
pursuance  of  the  acts  of  the  Legislature  re- 
lied on.  This  appears  to  us  to  be  a  non 
eequltur.  Under  the  well-settled  rule  in  Vir- 
ginia, ■  the  acts  of  the  county  authorities 
shown  by  such  exhibits  evidence  merely  an 
acceptance  -of  the  road  as  a -public  road. 
They  do  not  establish  It  as  such. 

As  was  said  by  Keith,  P.,  In  Gaines  v.  Mei^ 
lyman,  95  Va.  on  page  664,  29  8.  E.  738: 

"There  is  evidence  that  the  county  of  Henrico 
was  divided  by  the  county  court  into  road  dis- 
tricts; and  there  is  evidence  that  that  order,  as 
applied  to  the  district  in  which  this  road  is  situ- 
ated, must  have  had  reference  to  this  road,  or 
been  wholly  without  an^  subject  upon  which  it 
could  operate,  but  that  is  wholly  insuffldent  to 
create  it  a  public  road.  If,  instead  of  such  an 
indirect  recognition  of  it  as  a  public  road  as 
could  be  inferred  from  this  order,  the  county 
court  had  in  express  terms  declared  the  road  in 
controversy  to  be  a  public  road,  it  would  not  of 
itself  have  made  it  a  public  road." 

[6]  The  statutes  relied  on  by  plaintlfCs 
(section  944a  [2],  Pollard's  Code  1904;  sec- 
tion 22,  c.  52,  Code  1873;  section  5,  c.  52, 
Code  1860;  section  5,  c.  52,  p.  267,  Code  1849; 
section  7,  c.  236,  p.  235,  Code  1819)  and  what 
,}s  said  In  Terry  t.  McClung,  101  Va.  at  page 
602,  52  S.  E.  355,  In  regard  to  the  30  feet  in 
width  requirement  as  to  all  public  roads, 
cannot  be  construed  to  give  those  statutes 
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themselres  the  effect  of  establishing  public 
roads  or  any  public  road  30  feet  In  width. 

As  said  by  Keith,  P.,  In  Gaines  v.  Merry- 
man,  supra,  S5  Va.  665,  29  S.  B.  738,  refer- 
ring to  acts  of  the  General  Assembly  passed 
In  the  fourth  year  of  the  reign  of  Queen  Anne 
and  October  31,  1751: 

"The  first  declares  that  'where  the  same  is  not 
already  done,  public  roads  shall  be  laid  out  by 
the  surveyors  of  the  highways,  in  their  several 
precinots,  in  8neh  places  as  shall  be  most  con- 
venient for  passing  to  and  from  the  city  of  Wil- 
liamsburg, the  courthouse  of  every  county,  the 
parish  churches,  and  such  public  mills  and  fer- 
ries as  now  are,  or  hereafter  shall  be,  erected, 
and  from  one  county  to  another,  and  that  the 
highways  already  laid  out,  together  with  such  as 
shall  hereafter  be  laid  out,  by  virtue  of  this  act, 
shall,  at  all  times  hereafter,  be  kept  well  cleared 
from  woods  and  bushes,  and  the  roots  well  grub- 
bed up,  at  least  thirty  feet  broad.'  The  act  of 
1751  is  almost  identical  with  that  quoted.  It 
does  not  establish  [public]  roads,  and  such  was 
not  its  purpose.    «    •    • 

"It  would  be  a  dangerous  decision  for  It  to 
declare,  as  we  are  urged  to  do  by  the  appellees, 
that  the  cCFcct  of  these  statutes  was  to  establish 
as  public  highways  all  roads  that  can  be  shown 
to  have  been  in  use  at  the  date  of  their  pas- 
sage.   •    •    *" 

[I]  Similarly  we  are  of  opinion  that  the 
acts  relied  on  by  counsel  for  appellant  do 
not  establish  the  road  In  question  as  a  public 
road. 

The  record  In  the  case  at  bar  showing  that 
the  road  In  controversy  was  not  the  result 
of  condemnation,  acceptance  does  not  sup- 
ply Its  place  so  as  to  give  title  to  a  right  of 
way.  Acceptance  Is  merely  one  element  In 
obtaining  title  to  a  right  of  way  for  a  publlq 
road.  Dedication  Is  the  accompanying  ele- 
ment. 

As  said  by  Rlely,  J.,  In  Buntin  v.  Danville, 
93  Va.  on  page  204,  24  S.  E.  830: 

"  The  principle  of  dedication  by  the  act  of  th^ 
owner  of  land,'  said  Judge  Staples  in  IJarris' 
Case,  20  Grat.  833,  'is  now  almost  universally 
recognized  as  a  part  of  the  common  law  in  this 
country.' _  Dedication  is  an  appropriation  of 
land  by  its  owner  for  the  public  use.  It  may 
be  express  or  implied.  It  may  be  Implied  from 
long  use  by  the  public  of  the  land  claimed  to 
have  been  dedicated.  Dedication  is  not  required 
to  be  made  by  a  deed  or  other  writing,  but  may 
be  effectually  »  •  •  ^one  by  verbal  declara- 
tions. The  intent  is  its  vital  principle,  and  the 
dedication  may  be  made  in  every  conceivable 
way  that  such  intention  may  be  manifested.  It 
must,  however,  be  manifested  by  some  unequiv- 
ocal act,  and  is  not  effectual  and  binding  until 
accepted.  When  the  intention  of  the  owner  to 
make  the  dedication  haR  been  unequivocally  man- 
ifested, and  there  has  been  acceptance  by  compe- 
tent authority,  or  such  long  use  by  the  public  as 
to  render  its  reclamation  unjust  and  improper, 
the  dedication  is  complete" — citing  City  of  Uicb- 
mond  V.  A.  Y.  Stokes  &  Co.,  31  Grat  (72  Va.) 
713;  Talbott  v.  R.  &  D.  R.  R.  Co.,  31  Grat. 
085;  Harris' Case,  supra;  Kelly's  Case,  8  Grat. 
(K{2 ;  Hall  v.  McI.K!od,  2  Mete.  (Ky.)  98.  74  Am. 
Dec.  400;  Harding  v.  Jasper,  14  Cal.  042;  Mor- 
gan v.  Railroad  Co.,  90  U.  S.  716,  24  L.  Ed.  743 ; 
Devaston  v.  Payne,  2  Smith's  Lead.  Cas.  213; 
State  V.  Trask,  6  Vt.  355,  27  Am.  Dec.  5."4,  and 
note  thereto;  2  Greenleaf  on  Kv.  g  662;  and 
Wash,  on  Easements,  180  and  184. 

[71  When  the  d«MllcatIon  Is  Implied  from 
the  long  and  continuous  uae  by  the  public  for 


the  prescriptive  period  of  20  years,  and  there 
has  been  acceptance  by  competent  authority, 
title  to  a  right  of  way  for  a  public  road  may 
be  obtained  by  prescription.  Com'th  v.  Kelly, 
8  Grat.  (40  Va.)  632. 

Such  is  the  case  at  bar,  as  shown  by  the 
proof,  and  as,  Indeed,  Is  adipltted  by  counsel 
for  defendant  In  their  brief. 

[8]  What,  then,  was  the  width  of  the  right 
of  way  of  the  road  in  controversy  acquired  by 
prescription  by  such  user  before  the  removal 
of  any  part  of  It  by  the  railway  company? 

In  Columbia  t.  Robinson,  180  U.  S.  92,  21 
Sup.  Ct.  283,  45  L.  Ed.  440,  the  Supreme 
Court  said: 

"Relying  for  right  of  way  on  use,  the  right' 
could  not  extend  beyond  the  use;  or,  as  it  has 
been  expressed,  'if  the  riijht  to  the  way  depends 
solely  upon  user,  then  the  width  of  the  way  and 
the  extent  of  the  servitude  is  measure<l  by  the 
character  of  the  user.  The  easement  cannot  be 
broader  than  the  user.' " 

To  the  same  effect  are  the  following  au- 
thorities :  Board  of  Sup.  Prince  William  Co. 
V.  Manuel,  118  Va.  710,  88  S.  E.  54,  11  Va. 
App.  512 ;  Arndt  v.  Thomas,  93  Minn.  1,  100 
N.  W.  378,  106  Am.  St.  Rep.  418,  2  Ann.  Cas. 
972;  Schelmer  v.  Price,  65  Mich.  638,  32  N. 
W.  873;  Anderson  v.  Huntington,  40  Ind. 
App.  130,  81  N.  E.  223 ;  Davis  v.  Bonaparte, 
137  Iowa,  196,  114  N.  W.  896. 

Counsel  for  the  board  of  supervisors  con- 
tend that: 

Even  though  this  court  should  "not  presume 
that  the  proceedings  in  opening  this  road  under 
and  in  pursuance  of  said  acts  of  the  Legislature 
were  regular,  and  hold  that  the  right  acquired 
was  only  a  prescriptive  right,  nevertheless  the 
authorities  are  to  the  effect  that  the  width  of  the 
road  would  not  be  limited  to  the  actual  user,  but 
would  extend  the  entire  width  of  the  highway 
that  was  attempted  and  intended  to  be  establish- 
ed, to  wit,  the  highway  described  in  said  acts." 

The  only  authority  cited  to  sustain  this 
position  Is  37  Cyc.  p.  41,  as  follows: 

"(II)  Effect  of  Dcfectirc  Proceeding*  to  E*- 
tabliih  Highway.— Another  qualification  of  the 
general  statement  that  the  width  Of  a  prescrip- 
tive highway  is  measured  by  the  actual  user  ex- 
ists where  a  highway  is  acquired  by  prescription 
under  color  of  defective  proceedings  to  establish 
the  same.  In  this  event  the  width  of  the  high- 
way is  ordinarily  the  width  of  the  highway  so 
attempted  and  intended  to  bo  established,  al- 
though the  user  does  not  extend  over  that  entire 
width." 

There  Is  no  evidence  in  the  case  at  bar  of 
any  proceedings  to  locate  or  establish  tbe 
right  of  way  for  the  road  under  the  statutes 
relied  on,  or  any  other  proceedings ;  so  It  la 
not  a  case  of  "defective  proceedings,"  re- 
ferred to  In  the  authority  cited,  which  might 
have  had  the  effect  of  color  of  title  and  give 
constructive  possession  to  the  extent  of  the 
bounds  of  such  color  of  title.  We  do  not 
consider,  therefore,  that  the  authority  last 
quoted  Is  In  conflict  with  the  well-established 
rule  on  this  subject. 

Our  conclusion,  therefore,  is  that  the  width 
of  the  public  road  In  question  at  the  time 
the  railway  company  made  changes  in  Its 
location  was  confined  to  and  was  the  width 
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of  such  road  as  was  in  use  by  the  public  at 
that  time,  including  the  side  ditches  and 
slopes.  In  addition  to  the  roadbed  or  traveled 
portion  of  the  roadway,  which,  it  appears 
from  the  eyldence,  was  the  same  as  it  had  ex- 
isted for  the  prescrlptivo  period. 

[9]  2.  What  was  the  authority  given  bj 
statute  to  the  railway  company — 

(a)  To  make  snch  change  of  location  as  It 
made  of  the  road  between  Doran  and  Raven, 
and 

(b)  With  respect  to  the  crossing  at  Raven  1 
The  defendant  made  the  alterations  In  the 

location  of  the  road  In  controversy  it  did 
make,  and  the  crossing  by  the  railroad  of  the 
public  road  at  Raven  in  1888  and  1889. 

(a)  The  statute  law  in  force  in  Virginia  at 
that  time  with  respect  to  such  change  in  lo- 
cation of  a  public  road  is  contained  in  Acta 
1874-TC,  p.  47,  snlwequently,  in  substance.  In 
section  1004  of  the  Code  of  1887,  and  In  so 
tar  aa  same  affects  public  roads  is  as  fol- 
lows: 

"•  •  •  But  any  county  road  •  *  • 
may  be  altered  by  any  such  company,  for  tbe 
purpose  aforesaid,  whenever  it  shall  have  made 
an  equally  convenient  road  or  water  way  in  lieu 
thereof 

(b)  The  statute  law  -then  in  force  with 
respect  to  crossings  of  a  public  road  by  a 
railroad  is  substantially  contained  in  the 
same  Acts  of  1874-75,  p.  47,  and  in  section 
1094  of  Code  1887,  and  substantially  in  Acts 
1883-84,  p.  528,  1 1,  and  In  section  1095,  Code 
of  1887,  as  follows: 

"If  any  railroad  •  •  *  deem  it  necessary 
in  the  construction  of  its  works  to  cross  any 

•  *  •  county  road,  it  may  do  so:  Provided 
sach  crossing  does  not  impair  the  safety,  or 
impede  or  endanger  tbe  operations  of  the  road. 

•  *    • "    Code.  1887,  |  1094. 

"Every  railroad  her^ifter  ccaistructed  across 
a  county  road  •  •  •  shall,  as  far  as  prnc- 
ticahle,  pass  at  snrftice  grade,  or  pass  beneath 
or  above  any  existing  structure  at  a  snfflclent 
depressioa  or  elevation,  as  the  case  may  b^ 
with  easy  grades,  so  aa  to  admit  of  safe  and 
speedy  travel  over  each."    Code  1887,  {  1095. 

(a)  Now  In  regard  to  said  alteration  of 
the  location  of  the  road  in  controversy. 

Counsel  for  the  plaintiff  contend  that  the 
defendant  had  no  authority  to  act  ex  parte 
under  said  statute,  ignoring  the  courts  and 
road  authorities,  and  cite  chapter  43  of  Code 
1S87  as  vesting  in  the  county  courts  exclu- 
sive Jurisdiction  of  county  roads.  Watts  v. 
So.  BeU  TeL,  etc.,  Co.,  100  Va.  45,  40  S.  R 
107,  as  so  holding,  and  Norfolk  &  Western 
R^.  Co.  V.  Supervisors  of  Carroll  Co.,  IIP 
Va.  95,  66  S.  E.  531,  3  Va.  App.  537,  as  a 
case  in  which  the  Norfolk  &  Western  Rail- 
way Company  filed  its  petition  In  the  county 
court  of  Carroll  county  asking  leave  to  make 
such  alterations. 

In  this  connection  the  following  should  be 
twme  in  mind:  The  same  statute  above  dted 
contained  in  Acts  1874-75,  p.  47,  which  pro> 
vides  that  "any  county  road  •  •  •  may 
be  [so]  altered  whenever  [such  company] 
shall  have  made  an  equally  convenient  road," 
does  not  allow  a  railroad  to  alter  tbe  loca- 

01  S.E.-e 


tion  of  a  state  road  by  ex  parte  action,  but 
reqxiireB  the  agreement  of  the  board  of  pulv 
lie  works  upon  tbe  terms  and  manner  of  the 
alteration.     Similarly  the  same  statute,   in 
section  1094  of  Code  1887,  contains  practical- 
ly the  same  prohibition  of  ex  parte  action 
of  a  railroad  company  by  requiring,  in  case 
of  alteration  of  the  location  of  a  "turnpike," 
the    agreement    of    the    company    or    court 
owning  or  having  charge  of  the  work  to  be 
j affected  by  the  change;  that  is  to  say,  this 
statute,  as  It  stood  In  1888,  did  not  allow  a 
railroad  company  in  case  of  alteration  of  a 
I  state  road  (until  May  1, 1888,  when  the  Code 
went  into  effect)  or  a  turnpike  (after  May  1, 
18S8)  to  act  ex  parte  and  ignore  the  road 
!  authorities,   but  placed   no   such   limitation 
I  upon  such  action  In  case  of  a  county  road. 
I  It  was  not  until  the  re-enactment  of  said 
I  section  1004  aa  section  3  of  AcU  1902-04, 
'p.   068   (Ptollard's   Code  1904,   p.   655),   that 
such  limitation  was  imposed  as  to  county 
roads,  such  act  then  providing: 

"But  any  county  road  •  •  •  may  be  alter- 
ed by  any  such  company  for  the  purposes  afore- 
said whenever  it  aiiall  have  made  an  equally 
convenient  road  *  *  *  in  lieu  thereof;  the 
said  company  having  -firtt  obtained  the  oonsmt 
of  the  hoard  of  luperviaora  of  the  county  to  the 
;  alteration  of  any  road  or  hightcav" — the  words 
j  in  italics  being  then  first  added  to  the  statute. 

I  The  question  under  consideration  was  not 
I  Involved  In  the  cases  of  Watts  v.  So.  Bell 
TeL,  etc.,  Co.,  supra,  and  N.  &  W.  Py.  Co.  v. 
Supervisors  of  Carroll  Co.,  supra.  The  for- 
mer was  a  personal  Injury  case,  and  in  the 
latter  case  the  railroad  company  went  volun- 
tarily Into  court,  and  it  did  not  Involve  the 
consideration  by  the  court  of  the  power 
given  by  said  statute  (Acts  1874-75,  p.  47,  or 
secUon  1094,  Code  of  1887)  to  a  railroad 
company  to  act  ex  parte  in  the  matter  of 
altering  a  county  road  thereunder. 

As  to  chapter  43  of  Code  of  1887:  Sec- 
tions 945  and  947  provide  for  action  by  the 
county  courts  on  their  own  motion,  and  upon 
application  of  others  for  alteration  of  loca- 
tion of  roads,  eta 

The  language  of  section  047,  c  43,  Code 
1887,  is,  "When  any  person  applies  to  the 
court,"  etc,  and  "whenever  without  such  ap- 
plication it  sees  cause  for  so  doing,"  etc.,  con- 
templating only  action  by  such  courts  with- 
out applicatian  of  any  one  or  on  voluntary 
application.  There  is  nothing  in  the  chapter 
showing  any  legislative  intention  to  forbid 
any  action  by  railway  companies  under  sec- 
tion 1094  contained  in  the  same  Code,  except 
upon  condition  that  they  should  make  prior 
application  to  the  court 

We  are  therefore  of  opinion  that,  as  the 
statute  law  stood  when  the  alteration  in  lo- 
cation of  the  road  in  controversy  was  made 
(such  road  being  then  a  county  road),  the 
railway  company  was  not  required  to  obtain 
the  consent  or  approval  of  the  county  court 
to  such  alteration,  and  that  the  only  limita- 
tion upon  this  right  of  the  railway  company, 
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OS  tbe  law  then  stood,  was  the  requirement 
of  the  statute  that  it  should  make  "an  equal- 
ly convenient  road  •  •  •  In  lieu  there- 
of' Whether  this  was  done  in  the  case  at 
bar  is  a  question  of  fact  which  we  think  was 
properly  before  the  court  below  for  deter- 
mination. 

[ID]  We  will  therefore  now  consider  the 
question  of  fact: 

3.  Whether  the  railway  company,  at  the 
time  of  such  change  of  location,  made  an 
equally  convenient  road  as  the  old  road  taken 
by  it,  including  width  of  right  of  way,  loca- 
tion, drainage,  grade,  etc. 

In  this  connection  it  should  be  noted  that 
counsel  for  plaintiff,  in  their  brief,  contend 
that,  in  considering  the  question  of  fact  as  to 
whether  the  railway  company  has  performed 
Its  statutory  duty  "to  make  an  equally  con- 
venient road,"  that  duty  must  be  regarded 
as  a  continuing  one,  and  dte  the  case  of  City 
of  Charlottesville  v.  Southern  Railway  Co., 
97  Va.  428,  34  S.  E.  98,  in  support  of  that 
position.  That  was  the  case  of  a  railway 
crossing  a  public  road,  and  the  bridge  and 
approaching  embankments  of  the  railway 
company  were  narrower  than  the  original 
width  of  the  street  "as  established  by  law 
before  such  encroachment." 

If  in  the  case  at  bar  It  should  appear  that 
the  railway  company  did  not  make  an  equally 
broad  roadway,  where  it  altered  the  road  In 
controversy,  as  the  right  of  way  existing  at 
the  time  of  such  alteration,  acquired  by  pre- 
scription as  above  referred  to,  but  a  roadway 
narrower  than  such  right  of  way  belonging 
to  the  state  or  county  at  such  time,  the  duty 
to  make  such  equally  broad  roadway  is  ai 
continuing  one,  and  such  duty  is  not  perform^ 
ed  until  such  equally  broad  roadway  has  been 
made.  To  that  extent  the  case  cited  is  an 
authority  applicable  and  binding  In  the  case 
at  bar.  In  the  case  at  bar,  however,  this 
principle  resolves  itself  into  the  inquiry  of 
fact  whether  the  roadway  which  the  railway 
company  provided  in  lieu  of  the  public  road 
taken  was  at  any  place  less  convenient — that 
is  to  say,  narrower — than  the  right  of  way 
of  the  old  road  acquired  by  prescription,  as 
aforesaid,  or  was  not  of  as  good  location, 
drainage,  grade,  etc. 

On  this  question  of  fact  the  efFect  of  the 
decree  of  the  court  below  was  to  hold  that 
the  new  road  provided  by  the  railway  com- 
pany was  "equally  convenient"  as  the  old 
road;  I.  e.,  was  no  narrower  In  width  of 
right  of  way,  was  of  as  good  location,  drain- 
age, grade,  etc 

In  this  connection  will  be  considered  also 
the  position  of  the  plaintlfl  that,  the  defend- 
ant having  acted  ex  parte  under  the  statute, 
the  burden  of  proof  Is  upon  It  to  show  that 
It  has  performed  Its  duty  under  that  statute^ 
We  consider  this  position  well  taken,  and 
that  such  burden  does  rest  upon  the  defend- 
ant. 


So  considering,  we  find  that  the  evidence 
in  the  record  is  voluminous  and  to  some  ex- 
tent conflicting  upon  this  question  of  fact. 
But  the  preponderance  of  evidence  is,  in  our 
opinion,  very  greatly  in  favor  of  tbe  holding 
of  tbe  court  below,  so  far  as  those  portions 
of  the  old  road  are  concerned  the  location  of 
which  was  altered.  Such  being  our  conclu- 
sion on  this  point,  we  do  not  feel  that  any 
good  pnri>ose  would  be  served  by  prolonging 
this  opinion  with  a  discussion  of  the  testi- 
mony introduced  pro  and  con  on  this  question 
of  fact.  It  Is  sufficient  to  say  that  affirma- 
tive testimony  was  Introduced  by  the  defend- 
ant which  was  sufficiently  definite  and  con- 
vincing In  its  character  to  sustain  the  bur- 
den of  proof  resting  upon  the  defendant. 

With  respect  to  the  crossing  at  Baven, 
however,  our  conclusion  is  different.  Upon 
the  inquiry: 

[11-13]  4.  Whether  tbe  railway  company 
complied  with  its  statutory  duty  as  to  tbe 
crossing  at  Raven 

— We  find  no  evidence  in  the  record  intro- 
duced by  the  defendant 

The  only  controverted  question  as  to  this 
crossing  in  the  record  is  as  to  whether  com- 
plaint of  it  is  made  in  the  bllL  In  exceptions 
entered  in  the  taking  of  the  depositions, 
counsel  for  the  railway  company  take  the 
position  that  no  such  complaint  is  made  in 
the  bin,  and  that  the  Rlchlands  and  Ken- 
tucky line  turnpike  began  right  at  or  about 
this  crossing,  and  included  tbe  crossing,  so 
that  such  crossing  Is  not  on  or  a  part  of  tbe 
public  road  as  to  which  complaint  Is  made  In 
the  bin.  Tbe  bill,  however,  alleges  Raven 
"post  office"  as  the  terminus  at  Raven  of 
the  road  from  Doran  to  Raven,  about  the  in- 
terference with  wliich  by  the  railway  com- 
pany complaint  is  made. 

In  the  answer  of  the  defendant  railway 
company,  after  describing  what  it  alleges 
were  the  changes  made  in  location  of  tbe 
public  road  "beginning  at  the  point  called 
Doran  post  office,"  for  4,300  feet  along  such 
road  towards  Raven,  it  alleges  that  from  the 
end  of  such  4,300  feet  "the  present  road  is  on 
the  exact  old  location  from  there  to  what 
they  term  the  Raven  post  office,  at  or  about 
Coal  creek,  the  terminus  of  the  road  in  ques- 
tion." 

Hence  by  both  bill  and  answer  the  fact  is 
put  in-  issue  whether  the  defendant  raUway 
company  has  performed  its  statutory  duties 
with  respect  to  said  original  road  all  the  way 
from  Doran  to  Raven  post  office. 

The  uncontradicted  evidence  in  the  case  la 
that  the  crossing  in  question  Is  on  or  a  part 
of  the  public  road  between  Doran  and  Raven 
post  office,  being  some  160  feet  east  of  Raven 
post  office  on  such  roadway.  Whether  tbe 
railway  company  compiled  with  its  statutory 
duty  with  respect  to  ttiis  crossing  was  there- 
fore clearly  put  in  Issue  by  the  bill  and  an- 
swer in  this  case. 
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The  nncontradlcted  evidence  of  the  plaln-i 
tiff  on  this  Issue  of  fact  la  that  the  original 
roadway  at  the  crossing  In  question  was 
practically  on  a  level.  Counsel  for  plaintiff 
In  their  petition  expressly  rely  upon  this  Is- 
sue. Counsel  for  the  defendant  in  their  brief 
make  no  mention  of  this  Issue,  and  do  not 
4nsist  upon  their  objection  noted  in  the  tak- 
ing of  the  depositions  above  referred  to,  nor 
does  It  appear  that  such  objection  was  call- 
ed to  the  attention  of  or  passed  upon  by  the 
court  below.  Counsel  for  plaintiff  In  their 
reply  brief  again  Insist  and  rely  upon  this 
issne. 

The  evidence  of  the  plaintilj  on  this  Issue 
of  fact  Is  that  the  original  roadway  in  con- 
troversy at  the  crossing  In  question  was  prac- 
tically on  a  level,  as  above  stated,  before  the 
construction  of  the  railroad;  that  the  rail- 
way company  made  a  All  across  this  road- 
way where  It  crossed  It  west  of  Coal  creek, 
tbe  All  being,  according  to  some  of  plalntlfTs 
witnesses  who  made  no  measurements,  but 
approximated  dn  his  statements,  5  or  6  feet 
In  height,  causing  a  grade  in  the  road,  as 
tbe  railway  company  constructed  and  left  it, 
of  possibly  15  per  cent,  for  a  distance  of 
about  10  feet  on  each  side  of  the  railroad. 
Tbe  testimony  of  another  witness  for  plain- 
tiff, as  to  such  fill  and  grade  of  the  road 
cansed  thereby,  who  made  actual  measure- 
ments, was  that  the  grade  of  the  road  on  the 
sooth  side  of  the  crossing  la  25  per  cent  for 
tbe  first  25  feet;  that,  measuring  from  the 
center  of  the  track  for  8  feet,  the  road  is  the 
same  elevation  as  the  track;  that  25  feet 
from  tbe  center  of  the  track  it  is  ^^  feet 
lower  than  the  top  of  the  rail  of  the  track ; 
that  75  feet  distant  It  is  7^  feet  lower ;  that 
lOO  feet  distant  it  Is  8Vi  feet  lower,  and  then 
on  the  north  side  of  the  track  the  grade  of 
the  road  Is  15  per  cent,  for  the  first  SO  feet 
from  tbe  center  of  the  track,  being  4^  feet 
lower;  that  at  60  feet  the  road  U  3%  feet 
lower;  and  that  at  70  feet  It  Is  7V&  feet  low- 
er than  tbe  top  of  the  rail  of  the  railroad 
tradk. 

Section  1095  of  tbe  Code  of  1887,  enacted 
Bfarcb  13,  1884  (Acts  1883-84,  p.  528),  Is 
above  quoted;  also  the  provUdons  of  Acta 
1874-75,  p.  47,  as  to  railway  crossings  of 
jmbllc  roads. 

Tbe  rule  laid  down  in  Charlottesville  t. 
Sontbem  Ry.  Co.,  supra,  as  to  the  construc- 
tion of  tbe  last-named  statute  on  this  sub- 
ject, is  as  follows: 

"To  construe  tbe  statute  Uterally  would  de- 
feat tbe  very  object  which  the  Legislature  had 
in  view  in  passing  it ;  for,  in  the  very  nature  of 
tfaings,  it  u  impossible  to  construct  a  railroad 
across  a  highway  without  to  some  extent  im- 
pairing its  safe^  or  impeding  or  endangering 
tbe  passage  or.  transportation  of  persons  or 
property.  •  •  *  The  statute  must  therefore 
receive  a  reasonable  construction,  sucli  a  one 
aa  would  enable  the  railroad  company  to  ezer- 
oae  the  power  conferred ;  bnt  it  must  at  the 
aame  time  be  so  construed  as  not  to  deprive 
tbe  pnblic  of  their  rights  in  the  higliway  to  any 
greater  extent  than  is  necessarily  implied  from 
tbe  power  granted.    Tbe  tme  meaning  of  the 


statute  is,  we  think,  that  a  railroad  *  *  * 
may  construct  its  road  across  a  public  highway, 
but  it  must  do  so  with  as  little  injury  to  the 
highway  as  is  practically  possible.  It  must 
BO  restore  the  highway  that  its  use  by  the  pub- 
lic will  not  be  matenally,  or  at  least  unneces- 
sarily, interfered  with,  and  so  as  not  to  render 
it  less  safe  and  convenient  for  the  passage  or 
transportation  of  persons  or  property  along  the 
same,  except  so  far  as  diminished  safety  and 
convenience  are  inseparable  from  its  use  by  the 
railroad" — citing  2  Wood's  Railway  Law,  977, 
078 ;  3  Elliott  on  Railroads,  {  1105 ;  Pierce  on 
Railroads,  245;  2  Shearman  &  Redfield  on 
Neg.  {  445;  State  v.  St  Paul,  etc.,  Ry.  Co., 
85  Minn.  131,  28  N.  W.  8,  59  Am.  Rep.  318; 
Railroad  v.  Coins.,  31  Ohio  St  339;  Roberts 
V.  O.  &  N.  Railroad,  35  Wis.  679;  Jones  v. 
Erie,  etc.,  R.,  169  Pa.  333,  32  Atl.  535,  47  Am. 
St  Rep.  016;  Evansvllle,  etCy  R.  Co.  v.  Car- 
vener,  113  Ind.  61,  14  N.  B.  738. 

The  statute  enacted  In  1884,  above  quot- 
ed, expressly  provides  that: 

Such  railroad  crossing  of  a  pnblic  road  there- 
after constructed  "shall,  as  far  as  practicable, 
pass  at  surface  grade,  or  pass  •  *  •  above 
any  existing  structure  at  a  sufficient  •  •  • 
elevation,  •  •  •  with  easy  grades,  so  as  to 
admit  of  safe  and  speedy  travel  over  each." 

We  are  of  opinion  ttiat  It  was  the  statu- 
tory duty  of  the  defendant  railway  com- 
pany to  construct  tbe  public  road  In  its  ap- 
proaches on  both  sides  of  said  crossing  of 
the  same  width  as  the  old  public  roadway  in 
use  by  the  public  in  1888  or  1889,  when  tbe 
railway  company  constructed  said  crossing, 
and  of  as  easy  grade  as  can  be  obtained  by 
grading  such  road  from  Coal  creek  to  the 
top  of  the  railway  at  such  crossing  as  tbe 
latter  Is  approached  from  the  direction  of 
Doran,  and  of  as  easy  grade  as  can  bo  ob- 
tained from  the  top  of  such  railway  crossing 
at  sudii  public  road  to  Raven  post  office: 
that  tbe  defendant  railway  company  has  not 
complied  wltb  such  statutory  duty ;  and  that 
the  decree  of  the  court  below  was  erroneous 
In  not  so  holding. 

It  is  claimed  by  counsel  for  the  defendant 
company,  however,  that  no  relief  can  be 
granted  tbe  plaintiffs  because  of  the  two  re- 
maining positions  on  which  It  relies,  which 
we  will  now  consider: 

[14]  6.  Whetlier  a  Terdict  In  favor  of  tbe 
same  defendant  In  a  prior  criminal  case  of 
the  commonwealth  against  it  for  unlawfully 
obstructing  tbe  same  road  estops  tbe  board 
of  supervisors  of  TazeweU  county  from  pros- 
ecuting this  suit 

The  facts  bearing  on  this  question  may  be 
briefly  summarized  as  follows:  Upon  com- 
plaint and  information  under  oath  of  one 
Jackson  Shelton,  a  warrant  was  issued  by 
a  Justice  of  tbe  peace  of  Tazewell  county 
(against  the  Norfolk  8e  Western  Railway  Com- 
pany, charging  that  the  latter  had  unlawful- 
ly' obstructed  the  public  road  leading  from 
Doran  post  office  to  Raven  post  office  by  un- 
lawfully keeping  and  maintaining  railroad 
ties,  Bteel  rails  and  railroad  tracks,  fences, 
cuts  and  fills,  and  by  unlawfully  throwing  and 
dumping  dirt  and  stone  on  said  public  road; 

and  tbere  was  another  count  In  such  warrant  Ir> 
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charginsr  tbe  same  things  as  done  knowingly, 
willfully,  and  without  lawful  authority.  On 
the  calling  of  this  case  before  said  Justice 
of  the  peace,  the  Norfolk  db  Western  Railway 
Company,  by  counsel,  and  the  attorney  for 
the  commonwealth,  appeared,  the  latter  in- 
troduced  evidence,  the  former  declined  to 
Introduce  any  eridence,  and  the  justice  enter- 
Qd  an  order  finding  the  defendant  "guilty  of 
the  offense  charged  in  the  warrant,"  and 
fined  it  $5  and  costs,  and  the  following  there- 
after appears  In  such  order: 

"  •  •  *  And,  it  being  suggested  by  the  at- 
torneys for  both  parties  that  it  is  desired  to 
make  a  test  case  out  of  this,  the  defendant 
therefore  prayed  an  appeal  from  said  judgment 
to  the  circuit  court  of  Tazewell  county  may  be 
allowed,  which  appeal  is  allowed,"  etc. 

Thereafter  this  case  was  docketed  in  said 
circuit  court,  prosecuted  by  the  attorney  for 
the  commonwealth,  resulting  In  a  verdict  of 
a  jury  of  not  guilty,  on  December  12,  1013, 
which  was  all  prior  to  the  Institution  of  the 
suit  at  bar. 

Counsel  for  the  defendant  plead  the  said 
acquittal  as  in  bar  of  this  civil  suit.  On 
this  question  counsel  for  the  plaintiff  take 
the  position  that  not  only  are  the  parties 
different,  but  that  the  Issues  are  widely  dif- 
ferent, as  well  as  the  burden  of  proof,  and 
they  rely  upon  the  following  authorities: 

In  the  case  of  Stone  v.  United  States,  167 
U.  S.  178,  17  Sup.  a.  778,  42  L.  Ed.  127, 
Stone  was  sued  for  the  value  of  certain  tim- 
ber cut  and  removed  by' him  from  public 
lands.  Stone  had  previously  been  indicted 
by  the  United  States  for  unlawfully  cutting 
and  removing  this  same  timber.  In  which  he 
was  acquitted  by  the  jury,  and  be  set  up  as 
a  bar  to  the  dvll  suit  his  previous  acquittal 
In  the  criminal  case^  which  Involved  the 
same  question,  and  was  between  the  same 
parties,  but  the  court  held  that  an  acquittal 
of  the  defendant  under  the  indictment  was 
not  a  defense  to  an  action  against  him  by 
the  United  States  for  the  conversion  of  the 
timber.  The  court  In  its  opinion,  at  page 
188  of  167  U.  8.,  at  page  782  of  17  Sup.  Ct 
(42  L.  Ed.  127),  states  as  follows: 

"In  the  present  case  the  action  against  Stone 
is  purely  civil.  It  depends  entirely  upon  the 
ownership  of  certain  personal  property.  The 
rule  established  in  Coffey's  Case  [116  U.  S.  436, 
a  Sup.  Ct.  437,  29  U  Ed.  684]  can  have  no 
applioation  in  a  civil  case  not  involving  any 
question  of  criminal  intent  or  of  forfeiture  for 
prohibited  acts,  but  turning  wholly  upon  an 
issue  as  to  the  ownership  of  property.  In  the 
criminal  case  the  government  sought  to  pun- 
ish a  criminal  offense,  while  in  the  civil  case 
It  only  seeks,  in  its  capacity  as  owner  of  prop- 
erty illegally  converted,  to  recover  its  value. 
In  the  criminal  case  his  acquittal  may  have 
been  due  to  the  fact  that  the  government  failed 
to  show  beyond  a  reasonable  doubt  the  exist- 
ence of  some  fact  essential  to  establish  the  of- 
fense charged:  while  the  same  evidence  in  a 
civil  action  brought  to  recover  the  value  of 
the  property  illegally  converted  might  have  been 
sufiicient  to  entitle  the  government  to  a  ver- 
dict. Not  only  was  a  greater  decree  of  proof 
requisite  •  •  •  to  sustain  a  dvil  action,  but 
an  essential  fact  had  to  be  proved  in  &q  crim- 


inal case  which  was  not  necessary  to  b«  proved 

in  the  present  suit." 

See,  also,  the  case  of  United  States  r. 
Schneider  (0.  C.)  35  Fed.  107. 

The  authorities  are  collected  in  2  Black  on 
Judgments  (2d  Ed.)  I  620,  from  which  Vre 
make  partial  quotation  as  follows: 

"Sec.  620.  Criminal  Sentvnoes  Vot  E!videne0 
in  Civil  /««««<.— Since  the  parties  to  a  crim- 
inal prosecution  and  those  in  a  civil  suit  are 
necessarily  different,  and  as  the  objects  and  re- 
sults of  uie  two  proceedings  and  the  rules  of 
evidence  which  apply  to  them  respectively  are 
equally  diverse,  it  follows  that  the  judgment  in 
the  former  cannot  be  used  by  way  of  estoppel  in 
the  latter,  «ave  for  the  single  purpose  of  prov- 
ing its  own  existence,  if  that  becomes  a  relative 
fuct." 

In  the  case  at  bar  the  suit  is  not  only 
dvll  In  form,  but  the  relief  to  which  the 
plaintiffs  are  entitled  is,  in  the  view  this 
court  takes  of  the  matter,  dvil,  and  not  pen- 
al or  criminal.  In  diaracter.  The  gravamen 
of  the  suit  at  bar  is  that  the  defendant  has 
not  performed  the  duties  required  of  it  by 
statute,  and  specific  performance  thereof  is 
prayed  for,  and  is  the  relief  to  wliich  the 
plaintiffs  are  entitled  in  so  far  as  they  prove 
their  case. 

Counsel  for  the  defendant  rely  upon  the 
case  of  Coffey  v.  U.  8.,  116  U.  S.  436,  6  Sup. 
Ct  437,  20  li.  Ed.  684,  as  estabUshing  a  dif- 
ferent rule.  It  is  suffident  to  say  of  that 
case  here  that  it  Is  dearly  distinguished  In 
the  case  of  Stone  t.  United  States,  supra, 
and.  In  our  <qpinlon,  has  no  application  to  the 
case  at  bar. 

The  other  cases  cited  by  counsel  for  the 
defendant  <m  this  point  are  Commonwealth 
v.  Q.  W.  Croushore,  145  Pa.  167,  22  Atl.  807; 
Chas.  P.  Durant  v.  David  A.  Williamson.  7 
N.  J.  Eq.  547;  Davidson  v.  Isham,  0  N.  J. 
Eq.  186;  and  Bierer  v.  Hurst,  162  Pa.  1,  28 
AU.  08. 

The  case  of  Commonwealth  v.  Croushore  ex- 
pressly holds  an  acquittal  of  the  same  de- 
fendant upon  an  indictment  for  maintaining 
a  nuisance  in  obstructing  a  public  highway 
Is  not  a  bar  to  a  suit  for  an  injunction  on 
bill  filed  by  the  commonwealth  on  th<  rela- 
tion of  the  Attorney  General,  but  mei-cly  a 
drcumstance  which  will  be  considered  by  a 
chancellor  in  exercising  his  discretion  to  re- 
fuse the  Injunction. 

The  other  cases  dted  were  dvll  cases  be- 
tween the  same  parties  in  which  the  doctrine 
of  res  adjudlcata  was  properly  invoked,  and 
have  no  application  to  the  case  at  bar. 

Further,  in  the  case  at  bar  the  Norfolk 
&.  Western  Railroad  C!ompany  constructed 
the  obstructions  of  the  public  road  complain- 
ed of,  and  not  the  defendant,  the  Norfolk  & 
Western  Rallicay  Company,  prosecuted  in  the 
criminal  proceeding  in  question. 

We  are  therefore  of  opinion  that  the  plea 
of  res  adjudlcata  of  the  defendant  is  not 
sustained,  and  that  the  plaintiffs  are  not 
estopped  by  the  rerdict  in  favor  of  the  de- 
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fendant  In  the  criminal  proceeding  referred 
to  from  maintainiug  this  suit 

We  come  now  to  the  remaining  point  and 
Inquiry: 

[IS]  6.  Whether  lack  of  contractual  rela- 
tions and  lapse  of  time  and  laches  t>ar  the 
plaintiffs  in  this  case. 

Defendant  contends  that  no  contractual  re- 
lations existed  between  the  plaintiff  and  de- 
fendant whereby  a  court  could  venture  to 
attempt  to  specLflcally  enforce  the  doing  by 
the  defendant  of  more  than  it  has  already 
done,  and  that  more  than  a  generation  has 
passed  since  the  alleged  changes,  and,  in 
snkstance,  that  the  plaintiffs  have  been  guilty 
of  laches,  and  are  thereby  barred  from  main- 
taining this  suit 

While  it  is  true  no  such  contractual  rela- 
tions existed,  the  legal  duty  on  the  part  of 
the  railway  company  existed.  Imposed  by 
statute,  to  "make  an  equally  convenient 
road."  The  railway  company  having  acted 
nnder  such  statute  and  assumed  such  legal 
dnty,  the  court  has  Jurisdiction  to  enforce 
the  performance  of  tJiat  duty.  It  was  ex- 
pressly held  by  this  court  in  the  case  of  M. 
&  W.  By.  Ca  V.  Board  of  Supervisors  of 
Carroll  Co.,  supra,  that  the  proceedings  in 
the  county  court  which  had  been  had  in  that 
case— 

"did  aot  take  the  matter  from  under  the  opera- 
tioo  of  this  statute.  When  the  railroad  com- 
pany made  its  proposition  to  build  an  equally 
coDvenient  road,  •  ♦  *  It  did  no  more  than 
the  law  required  it  to  do  before  it  could  take 
for  its  purposes  the  public  road.  And  when 
th«  court,  in  its  order  acceptiug  the  proposition, 
wt  forth  all  tlie  plans  and  specifications  to  be 
observed  in  building  the  new  road,  it  was  mere- 
1t  prescribing  what  would  be  regarded  by  it  as 
a  caQpiiance  with  the  statutory  requirement 
to  build  an  equally  convenient  road. 

"A  promise  to  perform  a  legal  duty  does  not 
make  it  any  the  less  a  duty,  nor  does  it  trans- 
form the  legal  duty  into  a  mere  personal  oti- 
Cgation.  • 

"In  the  case  of  City  of  Oshkosh  v.  Bailway 
Co,  74  Wis.  534,  43  N.  W.  489,  17  Am.  St 
Bep.  175,  citing  with  approval  Jamestown  v. 
EaUway  Co.,  69  Wis.  648,  34  N.  W.  728,  it  is 
•aid:  'In  that  cose  this  court  sustained  a  bill 
brought  by  the  town  to  compel  the  railway  com- 
pany t»  restore  a  public  highway,  which  it  had 
practically  destroyed  in  constructing  its  road, 
to  its  former  condition  of  usefulness  to  public 
travel  The  jarisdiction  of  the  court  was  rest- 
ed apMi  the  ground  that  a  court  of  equity  would 
compel  a  railroad  corporation  to  perform  the 
plain  statutory  duty  of  restoring  the  liighway 
which  it  had  invaded  to  its  former  state  of  use- 
faloess,  as  a  condition  to  using  it  for  the  pur- 
poses of  its  roadbed.  This  duty  is  imposed  by 
•t&tate  by  plain  and  positive  language,  and  a 
railroad  corporation  has  no  warrant  m  law  to 
invade  a  bighwav  with  its  track  without  com- 
plying with  the  law  which  grants  the  privilege 
to  do  so.  It  is  contumacious  and  wrongful  con- 
doct  for  the  officers  of  a  railroad  corporation  to 
occupy  a  public  liighway  with  its  track,  prac- 
tically destroying  the  street  for  purposes  of 
public  travel,  and  then  defy  or  disregard  all  law 
and  all  anUiority  invoked  to  compel  them  to  re> 
pair  the  wrong  which  they  have  done  the  public 
The  courts  would  be  impotent  indeed  if  they 
could  not  correct  such  flagrant  invasions  of  pub' 
lie  right'" 


N.  &  W.  Ry.  Co.  V.  Supervisors  of  Carroll 
Co.,  supra,  110  Va.  at  pages  102,  103,  66  S.  B. 
at  page  534. 

[16, 17]  The  plea  of  lapse  of  time  and  lach- 
es is  equally  untenable.  As  held  In  the  case 
last-cited,  and  as  stated  In  Its  syllabus: 

"HighABayi— Public  Righi»—8tat«ie  of  Lim- 
itatioru — Lachet. — Public  highways  belong  to 
the  state,  and  the  statutel  of  limitations  do^ 
not  run  against  the  rights  of  the  public  therein, 
nor  does  the  doctrine  of  laches  apply.  As 
against  the  government,  laches  cannot  be  set 
up  as  a  defense  in  eqmty  any  more  than  the 
bar  of  the  statute  can  at  law.  Time  does  not 
run  against  the  states  nor  bar  the  rights  of 
the  pubUc." 

Uptm  the  whole  case,  therefore,  we  are  of 
opinion  to  reverse  the  decree  of  September 
9,  1915,  complained  of.  In  so  far  as  it  did  not 
hold,  as  it  should  have  done,  that  the  de- 
fendant railway  company  should  construct 
the  public  road  in  its  approaches  on  both 
sides  of  said  railway  crossing  at  Raven  of 
the  same  width  as  the  old  public  roadway  in 
use  by  the  pubUc  in  1888  or  1889,  when  the 
Norfolk  &  Western  Railroad  Company  con-- 
structed  that  crossing,  and  of  as  easy  grade 
as  can  be  obtained  by  grading  such  road 
from  Coal  creek  to  the  top  of  the  railway 
at  such  crossing  as  the  latter  is  approached 
from  the  direction  of  Doran,  and  of  as  easy 
grade  as  can  be  obtained  from  the  top  of 
such  railway  crossing  as  the  public  road 
leaves  the  same  going  west  to  Raven  post 
office;  to  confirm  the  decrees  complained  of 
in  all  other  respects,  with  costs,  however,  to 
the  plaintiffs  as  the  parties  substantially 
prevailing  in  this  court;  and  to  remand  the 
cause  to  the  (drcult  court  of  Tazewell  county' 
to  be  therein  proceeded  with  in  accordance 
with  the  views  on  the  subject  of  said  cross- 
ing at  Raven  expressed  In  this  opinion. 

Reversed  in  part 


(UO  Va.  879) 

NORFOLK  COUNTY  WATBB  CO.  v. 
BTHERIDGB. 

(Snprone  Court  of  Appeals  of  Virginia.    Jan. 
11,  1917.) 

1.  Judgment  «=>598— SFLtmno  Gaitbks  of 
Action— Injuries  rsou  Dak— "Pebmanert 

Stbdcthbe." 
A  dam,  built  for  reservoir  purposes  across  a 
natural  water  course,  which  caused  the  water 
course  or  swamp  to  fill  with  water  to  such  an 
extent  that  the  natural  drainage  of  plaintiff's 
land  was  interfered  with,  and  the  water  from 
the  artificial  lake  was  backed  upon  it,  was  such 
a  permanent  structure  that  the  injuries  to  the 
land  flowing  from  it  were  not  of  a  recurrent 
and  intermittent  character,  but  permanent  in 
their  nature,  so  that  plaintiff  must  recover  the 
permanent  damage  to  nls  land,  past  and  future, 
in  a  singie  action,  and  could  not  recover  for 
damage  to  crops  put  out  since  bis  cause  of  ac- 
tion accrued,  whid>  would  be  included  in  the 
single  judgment  for  pennanent  damages. 

[Ed.  Note.— For  other  cases,   see   Judgment, 
Cent  Dig.  i  1113 ;    Dec.  Dig.  <S=s>598. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Permanent  Structure.] 
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2.  Waters  and  Wateb  Coubses  ®=»178(2) — 
Damage  to  Land  from  Dam— Measure. 
In  plaintiff's  action,  the  measure  of  damage 
would  be  the  difference  in  the  market  value  of 
the  land  with  and  without  the  dam,  to  be  com- 
puted as  of  the  time  immediately  before  the  dam 
was  built  and  immediately  after  it  was  finished 
and  filled  with  water. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  J  255;  Dec.  Dig. 
<8=»178(2) ;  Damages,  Cent  Dig.  §§  276%,  282.] 

Error  to  Circuit  Court,  Princess  Anne 
County. 

Action  by  W.  T.  Etherldge  against  the  Nor- 
folk County  Water  Company.  To  review  a 
Judgment  for  plaintift,  defendant  brings  er- 
ror. Judgment  reversed,  verdict  set  aside, 
and  case  remanded  for  new  trial  In  accord- 
ance with  the  opinion. 

Pender  &  Way,  of  Norfolk,  for  plaintiff  in 
error.  R.  W.  Tomlin  and  Wm.  G.  Maupin, 
both  of  Norfolk,  for  defendant  in  error. 

HARRISON,  P.  The  plaintiff.  W.  T.  Ethe- 
rldge, brought  this  action  to  recover  damag- 
es alleged  to  have  been  suffered  in  conse- 
quence of  the  defendant  water  company  hav- 
ing built  a  dam  which  caused  bis  lands  to 
be  permanently  injured,  and  for  the  destruc- 
tion of  crops  on  such  lands  for  the  years 
1912,  1913,  and  1915.  .The  case  was  con- 
ducted by  the  plaintiff  in  the  lower  court 
upon  the  theory  that  the  injury  was  intermit- 
tent and  recurrent,  and  that  only  such  dam- 
ages were  recoverable  as  had  been  suffered 
prior  to  the  institution  of  the  suit  The  in- 
stmctions  given  by  the  court  sustained  this 
theory,  and  a  verdict  was  r«idered  against 
the  defendant  company  for  $3,500  damage  to 
the  land,  and  for  $1,000  damage  to  the  crops 
for  the  three  years  mentioned.  To  this  Judg- 
ment the  present  writ  of  error  was  awarded. 

The  contention  of  the  defendant  company 
Is  that  the  dam  complained  of  is  a  permanent 
structure,  and  that  the  injury  to  the  land  is, 
as  alleged,  permanent  in  Its  character,  and 
that  there  can  be  but  a  single  action  there- 
for, in  which  the  entire  damage  suffered  both 
past  and  future,  must  be  recovered;  that 
there  can  be  no  separate  recovery  for  crops 
put  out  after  the  completion  of  the  dam ;  and 
that  to  allow  such  a  recovery  would  inflict 
upon  the  defendant  the  payment  of  damages 
twice  for  the  one  injury. 

The  law  applicable  to  this  case  has  been  so 
repeatedly  announced  by  this  court,  in  recent 
decisions,  that  It  is  unnecessary  to  do  more 
than  cite  the  latest  decision,  where  it  la  said: 

"Undoabtedly  repeated  actions  may,  as  a  gen- 
eral rule,  be  Sroup^ht  to  recover  for  nuisances 
as  long  as  the  nuisance  continues;  bat  where 
there  is  a  permanent  nuisance,  the  consequences 
of  which.  In  the  normal  course  of  things,  will 
continue  indefinitely,  there  can  be  but  a  single 
action  therefor,  and  the  entire  damage  suf- 
fered, both  past  and  future,  must  be  recovered 
in  that  action,  and  the  right  to  recover  will  be 
barred  unless  it  is  brought  within  the  prescribed 
number  of  years  from  tne  time  the  cause  of  ac- 
tion accrued."  Worley  v.  Mathieson  Alkali 
Works,  89  S.  E.  880. 


It  appears  from  the  record  that  the  de- 
fendant company,  for  the  purpose  of  supply- 
ing the  public  with  water,  built  an  enormous 
dam  and<  reservoir  across  a  natural  water 
course  known  as  "Gum  Swamp."  The  lake 
of  water  thus  Impounded  covers  some  450 
acres  of  land  belonging  to  the  defendant; 
the  entire  structure  being  on  its  premises. 
This  structure  caused  the  Gum  Swamp  to  be 
filled  with  water  to  such  an  extent  that  the 
natural  drainage  to  the  plaintifTs  land  was 
interfered  with,  and  the  water  from  the  ar- 
tificial lake  or  reservoir  backed  upon  the 
plaintifTs  farm,  thereby  causing  the  injuries 
complained  of. 

There  can  be  no  question  that  this  is  a  per- 
manent structure,  and  we  think  that  the  evi- 
dence warrants  the  conclusion  that  the  in- 
juries to  the  land  flovrlng  from  it  are  not  of 
a  recurrent  and  intermittent  character,  but 
are  permanent  in  their  nature^  and  in  the 
normal  course  of  things  will  continue  in- 
definitely. The  evidence  shows  that  whether 
the  water  is  above  the  spillway  and  overflow- 
ing or  not,  tjie  ditches  keep  full,  thereby 
backing  the  water  upon  the  land,  and  further 
that  the  water  is  always  under  plaintiff's 
land,  thereby  making  it  sour,  cloddy,  and  un- 
productive. It  is  true  that  the  water  some- 
times gets  low  in  dry  weather  and  the  over- 
flow ceases  temporarily,  but  the  menace  of  an 
overflow  and  destruction  of  crops  is  always 
present  as  shown  by  the  repeated  damage  to 
crops. 

[1]  It  is  clear  that  if,  as  held,  the  dam  In 
this  case  constitutes  a  permanent  structure 
and  from  its  nature  must  continue  perma- 
nently to  Injure  the  land  affected  thereby, 
there  can  be  but  one  recovery  for  such  injury, 
which  would  include  all  the  damage  sustain- 
ed, both  past  and  future.  It  is  conceded  tliat 
the  damage  to  the  crop  of  1912,  which  was 
put  out  during  the  constri^cUon  of  the  dana 
and  before  its  Injurious  effect  was  known, 
can  be  recovered  in  this  action.  There  can, 
however,  be  no  recovery  for  damage  to  crops 
put  out  since  the  plaintiff's  cause  of  action 
accrued.  Such  future  damages  are  included 
in  the  single  Judgment  for  permanent  dam- 
ages, and  the  plaintiff  cannot  be  twice  sub- 
jected to  the  payment  thereof. 

[2]  In  conclusion,  we  are  of  (pinion  that 
under  the  law  and  the  facts  of  this  case,  the 
permanent  damage  to  the  land  of  the  plain- 
tiff, both  past  and  future,  must  be  recovered, 
in  this  action,  the  measure  of  such  damage 
being  the  difference  in  the  market  value  of 
the  land  with  and  without  the  dam,  to  be 
computed  as  of  the  time  immediately  before 
the  dam  was  built  and  Immediately  after  tt 
was  finished  and  filled  with  water;  that  there 
can  be  no  recovery  for  damage  to  the  crops 
of  1913  and  1915,  which  were  put  out  after 
the  plaintifTs  cause  of  action  arose;  and 
that  the  plaintiff  can  recover  any  damage 
shown  to  have  been  suffered  by  reason  of  in- 
jury to  the  crop  of  1912. 
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Without  considering  the  Instructions  ob- 
jected to  in  detail,  It  Is  sufficient  to  say  that 
they  are  based  upon  an  erroneous  view  of  the 
law  applicable  to  this  case,  and  were  there- 
fore highly  prejudicial  to  the  defendant  com- 
pany. 

The  Judgment  complained  of  must  be  re- 
Tersed,  the  verdict  of  the  Jury  set  aside,  and 
the  case  remanded  for  a  new  trial  In  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. 

Reversed. 


(120  Va.  297) 

DEAL'S   ADM'R   v.   MERCHA^TS'   &   ME- 
CHANICS' SAVINGS  BANK  et  al. 
(Sapreme  Coort  of  Appeals  of  Virginia.    Jan. 
16,  1917.) 

Banks  •  and   Banking    ®=3301(5)— Relation 
Between  Bank  and  Dkpositoe— Joint  Ac- 
counts. 
Where    decedent  deposited  money  in   bank 
to  the  joint  account  of  herself  and  sister,  the 
deposits  created  the  relation  of  debtor  and  cred- 
itor between  the  bank  and  depositors,  and  upon 
decedent's  death,  the  balance  of  such  fund  be^ 
loni^  to  the  sister. 

[E5d.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {  1174;  Dec.  Dig.  <&=> 
301(5).] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Suit  by  Deal's  administrator  against  the 
Merdiants'  &  Mechanics'  Savings  Bank  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.     Affirmed. 

Frank  I<.  Crocker  and  Winston  Parrlsh, 
both  of  Portsmouth,  for  appellant.  N.  T. 
Green  and  Baker  &  Eggleston,  all  of  Nor- 
folk, for  appellees. 

HARRISON,  (P.  This  suit  was  brought  by 
the  administrator  of  Martha  S.  Deal  claiming 
a  certain  deposit,  on  savings  account,  In  the 
Merchants'  &  Mechanics'  Savings  Bank  of 
Xorfolk.  The  claim  was  contested  by  Ellen 
C.  Holland,  and  the  circuit  court  entered  a 
decree  in  favor  of  the  contestant,  from  which 
this  appeal  has  been  taken  by  the  complain- 
ant. 

The  controversy  arises  out  of  the  following 
facts:  In  January,  1012,  Martha  S.  Deal, 
sent  for  a  friend  and  requested  him  to  deposit 
ber  money  in  bank,  saying  that  she  did  not 
eipect  to  live  long,  and  that  she  wanted  the 
money  to  go  to  her  sister,  Ellen  C.  Holland, 
when  she  died.  The  friend  told  her  that  he 
conld  deposit  the  money  In  her  name  so  that 
It  would  go  to  ber  sister  at  her  death,  and 
that  it  should  be  put  on  the  bank  book  that 
way.  In  pursuance  of  this  understanding, 
the  money,  $1,800,  was  deposited  in  the 
Merchants'  Ic  Mechanics'  Savings  Bank  on 
savings  account  to  the  credit  of  "Martha  S. 
Deal  at  EiUen  0.  Holland."  At  the  time  the 
deposit  was  made  the  receiving  teller  of  the 
bank  explained  that  the  deposit  was  a  Joint 
Bocount,  and  that  either  of  the  parties  named , 


could  draw  the  money  at  any  time,  but  that 
It  was  necessary  to  bring  the  passbook  to  the 
bank.  In  December,  1913,  less  than  a  year 
after  the  deposit  was  made,  Mrs.  Deal  died, 
having  then  drawn  upon  the  account  four 
times,  the  amount  drawn  aggregating  $300. 
After  Mrs.  Deal's  death,  Mrs.  Holland  drew 
$200,  which  was  used  for  paying  her  sister's 
funeral  expenses,  etc.  The  balance  of  the 
original  deposit,  with  accrued  interest.  Is  the 
subject  of  this  litigation.  After  Mrs.  Deal's 
death  the  bank  book  was  produced  from  the 
possession  of  Mrs.  Holland,  taken  to  the  bank 
for  her,  and  the  deposit  changed,  by  the  bank, 
to  Mrs.  Holland's  name  alone;  the  bank 
theraby  recognizing  Its  understanding  with 
the  decedent  and  Mrs.  Holland  at  the  time 
the  deposit  was  made.  That  this  Joint  de- 
posit was  made  with  the  understanding  that 
the  balance  thereof,  not  checked  out  during 
the  Joint  lives  of  the  two  depositors,  was  to 
become  the  property  of  the  survivor  satisfac- 
torily appears. 

We  are  of  opinion  that,  under  the  facts  of 
this  case,  the  effect  of  the  deposit  by  Mrs. 
Deal  to  the  Joint  credit  of  herself  and  her 
sister  was  to  create  a  contract  relation  be- 
tween the  bank  and  the  two  Joint  depositors, 
under  which  the  amount  to  the  crtedit  of  the 
account  became  the  property  of  Ellen  G.  Hol- 
land as  the  survivor  of  decedent  and  herself. 

The  relation  between  a  bank  and  a  deposi- 
tor Is  that  of  debtor  and  creditor.  The  de- 
posit creates  an  ordinary  debt,  not  a  privilege 
or  right  of  a  fiduciary  character.  It  is  a  loan 
with  the  superadded  obligation  that  the  mon- 
ey Is  to  be  paid  when  demanded  by  check. 
Wood  V.  Am.  Nat  Bk.,  100  Va.  306,  40  S.  E. 
931;  Pendleton  v.  Commonwealth,  110  Va. 
229,  65  S.  E.  536 ;  Bank  v.  Massey,  192  U.  S. 
138,  24  Sup.  Ct.  199,  48  L.  Ed.  380. 

Therefore,  when  the  deposit  in  this  case 
was  made  by  Mrs.  Deal  for  the  Joint  benefit 
of  herself  and  Mrs.  Holland,  in  legal  effect 
a  loan  was  made  by  decedent  and  Mrs.  Hol- 
land to  the  bank,  and  the  bank  was  the  debt- 
or to  them,  and  they  creditors  of  the  bank,  to 
the  amount  of  such  deposit.  It  was  a  pure 
contractual  relation,  and  no  question  of  gift 
or  trust  arises  in  determining  the  rights  of 
the  parties  under  such  a  contract. 

In  Chippendale  v.  North  Adams  Savings 
Bank  (1916)  222  Mass.  499,  111  N.  B.  371, 
the  question  here  Involved  arose,  and  the 
court,  in  disposing  of  the  case,  said: 

"The  new  deposit  in  the  Hoosac  Savings 
Bank  by  its  terms  was  a  deposit  to  be  paid  dur- 
ing the  lives  of  Williams  and  of  Mrs.  Worthing- 
ton  or  either  of  them  as  they  should  call  for 
the  deposit  or  a  part  of  it,  and  the  balance 
(not  withdrawn  during  their  joint  lives)  was  to 
be  paid  to  the  survivor  of  them.  Snch  a  con- 
tract between  a  depositor  or  depositors  and  the 
savings  bank  is  a  valid  contract.  If  Mr.  Wil- 
liams had  gone  to  the  savings  bank  wtih  a  sum 
of  money  he  could  have  made  such  a  contract 
with  the  savings  bank.  What  took  place  was 
the  equivalent  of  that  by  reason  of  a  novation 
with  respect  to  the  account  theretofore  on  de- 
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posit  in  Williams'  name  alone.  The  case  there- 
fore which  we  have  to  decide  is  not  a  case  of  an 
attempted  gift  of  property  but  ia  a  case  where 
Williams  the  depositor  through  a  novation  bad 
made  a  new  contract  with  the  savings  bank  by 
virtue  of  which  either  he  or  Mrs.  Worthington 
could  draw  such  sums  as  either  in  their  discre- 
tion chose  during  their  joint  Uvea,  and  the  bal- 
ance was  to  be  withdrawn  by  and  so  was  to  be- 
long to  the  survivor.  In  such  a  cnse  there  is 
no  gift  of  the  balance  upon  the  death  of  Wil- 
liams. Mrs.  Worthington  (when  she  survived 
Williams)  became  the  owner  of  the  balance  un- 
drawn by  virtue  of  the  contract  of  deposit,  and 
not  by  virtue  of  a  gift  which  took  effect  on  Wil- 
liams' death." 

In  Bllck  V.  Cocklns  (1916)  262  Pa.  66,  «T 
Ati.  125,  it  is  held  that: 

"A  deposit  in  a  bank  account  in  the  Joint 
names  of  husband  and  wife,  'subject  to  the  or- 
der of  either  or  survivor,'  whether  made  by 
each  of  them  or  entirely  by  the  wife,  amounts 
to  a  gift  to  both  jointly  with  right  of  survivor- 
ship, and  on  her  death  the  deposit  becomes  his 
sole  property." 

As  the  decree  complained  of  must  be  af- 
flrmed  for  the  reasons  already  given,  it  is 
unnecessary  to  consider  other  grounds  urged 
In  Its  support 

Afflnned. 

(UO  Va.  210) 

DAVIS  V.  CITY  OP  NEWPORT  NEWS.* 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
11,  1917.) 

1.  Municipal   Cobporations  «=»375— Pavi- 
ment  guabantt— derknse. 

It  was  no  defense  to  an  action  by  a  city 
•gainst  a  contractor  on  a  paving  guaranty  that 
the  defects  developcdxfrom  sinking  of  the  street 
from  operation  ol  street  cars,  where  the  con- 
tractors bid  was  on  a  different  basis  for  streets 
occupied  by  street  car  tracks  and  streets  not 
so  oocnpied. 

[Gd.  Note.— For  other  cases,  ses  Municipal 
Corporations,  Dec.  Dig.  €=>375.] 

2.  Municipal  Cobpobations  4=3375  —  Pavk- 

MENT     GUABANTT— Action— INSTBUCTIONS. 

In  city's  action  on  pavement  guaranty^  it 
was  proper  to  refuse  instruction  that  plaintiffs 
case  depended  on  showing  some  default  of  de- 
fendant under  his  contract,  and  if  defects  were 
due  to  causes  over  which  he  had  no  control  de- 
fendant would  not  be  liable,  where  there  was  no 
evidence  as  to  causes  over  which  defendant  had 
no  control  other  than  matters  fully  covered  by 
other  instructions,  since  such  a  charp  would  in- 
vite the  jury  to  indulge  in  mere  conjecture. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Dec  Dig.  ®=»375.] 

Error  to  Circuit  Court  of  City  of  Newport 
News. 

Action  by  City  of  Newport  News  against 
J.  W.  Davis.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  Winston  Bead,  of  Newport  News,  for 
plaintiff  In  error.  J.  A.  Massie,  of  Newport 
News,  for  defendant  in  error. 

HARBISON,  P.  In  I>ecember,  1908,  the 
plaintiff  in  error,  J.  W.  Davis,  entered  Into 
a  written  contract  with  the  city  of  New- 
port News  for  paving  certain  streets  and 
avenues,  upon  some  of  which  there  were  no 


street  car  tracks,  and  upon  others  cars  were 
operated.  SpeciflcH  tlons,  form  of  contract, 
and  printed  instructions  were  furnished  the 
bidders  in  advance,  and  they  were  required 
to  acquaint  themselves  with  the  condition 
of  the  streets  to  be  pared,  and  separate  bids 
were  asked  for  the  work  to  be  done  on  streets 
where  car  tracks  were  laid  and  on  those 
where  there  were  no  such  tracks.  Atten- 
tion was  further  called  to  the  fact  that  the 
bids  would  be  for  paving  the  street  exclusive 
of  the  space  between  the  street  car  tracks 
and  for  a  distance  of  two  feet  on  each  side 
thereof,  which  excluded  portion  of  the  street 
was  to  be  paved  by  the  street  railway  com- 
pany at  the  same  time  and  with  the  same 
materials  as  the  other  portion  of  the  street, 
and  that  each  bid  should  be  made  at  a  rate 
which  would  include  the  cost  of  keeping  the 
whole  work  to  be  done  under  the  contract 
in  proper  repair  for  a  period  of  ten  years. 
The  sections  of  the  specifications  pertinent  to 
tUs  inquiry  are  as  follows: 
'  "52.  The  contractor  shall  guarantee  the  entire 
work  done  under  this  agreement  for  a  period  of 
ten  years  dating  from  the  date  of  the  last  month- 
ly estimate.  The  bonds  furnished  for  the  faith- 
ful performance  of  this  contract  will  include  the 
guaranteeing  of  the  work  as  fully  as  any  otiier 
stipulation.  At  the  end  of  the  gbaranty  period, 
the  contractor,  upon  notice  from  city  engineer, 
shall  clean  up  the  entire  work  done  under  these 
specifications  so  that  the  surface  can  be  close- 
ly observed,  said  cleaning  to  be  done  by  and  at 
the  expense  of  the  contractor. 

"53.  The  contractor  for  the  work  herein  spec- 
ified and  in  consideration  of  the  prices  bid  and 
to  be  received  therefor,  guarantees  that  the 
workmanship  and  materials  furnished  under 
these  specifications  and  used  in  said  pavement, 
are  in  all  respects  first  class  and  of  such  kind 
and  quality  that  for  a  period  of  ten  years  from 
and  after  the  completion  and  final  acceptance 
thereof  by  the  said  city,  the  said  pavement  shall 
require  no  repairs,  the  necessity  for  which  shall 
be  occasioned  by  defects  in  said  workmanship  or 
materiaL 

"If,  however,  daring  the  said  period,  in  the 
opinion  of  the  council  of  the  city  of  Newport 
News,  the  said  pavement  shall  require  repairs, 
and  necessity  for  such  repairs  shall,  in  its  opin- 
ion, be  occasioned  by  settlement  of  foundation, 
defective  workmanship  or  materials  furnished  in 
the  construction  of  said  pavement,  then  such  re- 

Sairs  on  due  notice  being  ^ven,  at  any  time 
uring  said  period  by  the  said  city  engineer  to 
said  contractor,  shall  promptly  be  made  by  and 
at  the  expense  of  the  contractor." 

The  paving  was  to  be  of  brick  laid  upon  a 
sand  base,  with  grout  filler.  The  dty  ac- 
cepted the  bid  of  the  plaintiff  In  error  at  j 
$1.85  per  square  yard  upon  streets  where 
there  were  no  street  car  tracks  and  $1.86 
per  square  yard  upon  streets  occupied  by 
such  tracks. 

The  pertinent  portion  of  the  contract  wMcIx 
was  entered  into  is  as  follows: 

"In  consideration  of  the  premises,  the  said 
party  of  the  first  part  agrees  to  pay  to  the  said 
party  of  the  second  part  the  following  prices  as 
full  compensation  for  furnishing  all  the  materi- 
al and  labor  In  building  and  constructing,  and 
in  all  respects  completing  the  aforesaid  work, 
and  appurtenances  in  conformity  with  the  plans 
and  specilicationa,  and  to  the  satisfaction  of  the 
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coimcfl  of  the  dty  of  Newport  News  and  the 
city  engineer  and  for  guarantcoing  and  keeping 
in  repair  the  same  for  a  period  of  ten  yeara. 
•  *  •  And  the  said  party  of  the  second  part 
further  agrees  to  keep  all  the  work  specified  in 
tliis  contract  in  good  repair  for  a  period  of  ten 
years  after  the  completion  and  acceptance  of 
the  whole  work." 

It  appears  that  within  the  guaranty  period 
the  work  done  tmder  this  contract  became 
defectlTe,  and  the  dty,  In  pursuance  of  sec- 
tion 53  of  the  specifications,  gave  notice  to 
the  plaintiff  In  error  to  make  repairs  as 
contemplated  In  the  speclflcatlons  and  con- 
tract. This  the  plalntllT  in  error  refused  to 
do,  whereupon  the  city  made  the  necessary 
rppBlra  iiDon  all  of  the  streets  at  a  total  cost 
of  12.370.45;  that  portion  of  the  repairs  oe- 
tween  the  street  car  tracks  and  for  two 
feet  on  each  side  thereof  being  made  and 
paid  for  by  the  street  railway  company. 

Thereupon  the  city  bronght  this  suit  to 
recover  of  the  plaintiff  In  error  $2,870.45,  the 
snm  It  had  expended  in  making  the  repairs 
mentioned.  Why,  is  not  apparent  from  the 
record,  hat  npon  the  trial  there  was  a  ver- 
dict and  Jodgment  in  favor  of  the  dty  for 
only  $500,  wbldi  Is  now  before  this  court  for 
review  at  the  instance  of  the  plaintiff  in  er- 
ror. 

Upon  the  trial  It  was  the  theory  of  the 
dty  that  It  was  the  defective  constmction.  In 
that  the  bricks  were  not  properly  grouted  so 
as  to  hold  them  together,  whereupon  some  of 
the  bricks  settled  from  traffic,  causing  the 
paving  to  become  uneven,  defective,  and  oat 
of  repair,  and  that  such  defects  were  covered 
by  the  guaranty  clauses  Of  the  spedfications 
and  the  contract  On  the  other  hand,  the 
contention  of  the  plaintiff  In  error  was  that 
the  defects  were  caused  by  a  natural  expan- 
sion of  the  bricks,  the  sinking  of  the  street 
car  tracks,  and  other  independent  causes  over 
which  he  had  no  controL 

[1]  The  first  assignment  of  error  la  to  the 
adlon  of  the  court  in  giving  for  the  dty  the 
follovrlng  Instruction,  No.  4: 

"The  court  instructs  the  jury  that  the  con- 
tract, plans,  and  specifications  between  the  dty 
and  J.  W.  Davis,  for  the  construction  of  the 
hriek  pavement  mentioned  in  the  evidence,  pro- 
vides for  it  to  be  constmcted  in  part  upon  streets 
in  which  there  ere  street  car  tracks  of  which 
fact  the  said  Davis  had  notice,  and  bid  for  the 
work  accordingly,  and  if  the  jury  believe  any 
of  the  defects  complained  of  in  the  pavement 
coDStrticted  under  the  contract  in  evidence 
were  (xxnsioned  by  settlement  of  foundation  due 
to  the  Dse  of  the  street  railway  tracks,  this 
fact  should  have  been  taken  into  consideration 
by  the  contractor,  and  it  was  his  duty  to  repair 
snch  .defects." 

We  are  of  opinion  that  this  Instruction  Is 
based  npon  the  evidence,  that  it  correctly 
interprets  the  contract  between  the  parties, 
and  that  It  was  therefore  properly  glveh. 
The  plaintiff  in  error  submitted  his  bid  and 
contracted  with  fall  knowledge  that  there 
were  street  caif  tracks  upon  some  of  the 
streets  which  he  was  to  pave  within  two 
feet  of  the  tradk,  and  by  the  terms  of  his 
contract  be  agreed  to  keep  all  the  work  sped- 


fied  in  his  contract  In  good  repair  for  a  period 
of  ten  years.  The  conditions  existing  at  the 
date  of  the  contract  were  well  known,  and  It 
Is  clear  that  the  parties  had  the  subject  of 
the  street  car  tracks  In  mind  and  contracted 
with  reference  to  their  sinking  from  use  and 
thereby  causing  damage  to  the  adjoining 
work  guaranteed  by  the  plaintiff  in  error. 

In  the  case  of  Oty  of  Akron  v.  Paving  Oo., 
171  Fed.  20,  36,  96  0.  C.  A.  271,  a  similar 
case  to  the  present,  the  paving  company  ask- 
ed to  be  excused  from  the  performance  of  the 
guaranty  spedfications  of  Its  contract  for 
street  paving,  by  reason  of  the  settlement  of 
the  foundation  of  the  street  car  tracks  In 
streets  upon  which  It  had  constructed  pave- 
ment to  within  one  foot  of  the  ralL  The  Clr- 
cnlt  Court  of  Appeals,  speaking  through 
Judge  Lurton,  said:  , 

"Can  failure  of  performance  of  such  a  con- 
tract be  excused  on  the  ground  that  the  founda- 
tions of  the  street  car  tracks  were  out  of  re- 
pair? We  understand  from  the  diarge  of  the 
court  that  performance  was  excused  to  the  ex- 
tent that  the  pavement  was  impaired  by  defects 
in  these  foundations.  The  conditions  existing 
at  the  date  of  the  execution  of  the  contract 
must  be  considered.  •  •  •  '  Clearly,  then,  the 
parties  had  the  subject  of  street  car  tracks  in 
mind.  But  it  nowhere  appears  in  the  contract, 
08  we  understand  it,  that  performance  of  the 
paving  company's  covenant  was  to  be  excused 
by  reason  of  defects  existing  in  the  track  foun- 
dations during  the  life  of  the  guaranty.  •  •  • 
But  here,  agam,  we  discover  no  provision  in  the 
contract  which  in  terms  would  excuse  perform- 
ance of  the  paving  company's  covenant  of  guar- 
anty on  account  of  any  failure  or  neglect  of 
the  dty  to  require  the  street  oar  company  to 
keep  in  repair  either  the  paving  between  rails 
or  the  track  foundations." 

The  evidence  in  the  case  at  bar  shows  that 
the  street  railway  tracks  settled,  not  con- 
tinuously, but  In  places  along  the  street; 
that  no  charge  was  made  against  the  plain- 
tiff In  error  for  repairing  any  defects  in  the 
pavement  between  the  tracks  and  two  feet 
on  either  side  thereof.  As  already  stated,  the 
street  car  comx)any  made  all  of  those  repairs, 
at  Its  own  expense,  regardless  of  how  tar  they 
extended  from  the  tracks,  and  there  Is  noth- 
ing in  the  specifications,  the  contract,  or  the 
evidence,  that  can  excuse  the  plaintiff  In 
error  from  the  performance  of  his  guaranty 
to  keep  in  repair  that  part  of  the  paving 
covered  by  his  contr^ict 

The  objection  taken  to  the  refusal  of  the 
court  to  give  instruction  SI,  asked  tor  by  the 
plaintiff  in  error,  is,  in  view  of  what  has 
been  already  said,  without  merit  This  In- 
struction tells  the  jury  that  If  they  believe 
from  the  evidence  that  any  of  the  alleged 
defects  were  caused  by  a  sinking  of  the  street 
car  tracks,  then  the  defendant  Is  not  liable 
for  such  defects.  In  disposing  of  the  first 
assignment  of  error  we  have  said  all  that  is 
needful  in  answer  to  the  proposition  an- 
nounced by  tills  instriictlon. 

[t]  The  only  remalalng  (d>jectlon  taken  to 
the  action  of  the  drcnit  court  was  to  its  re- 
ftasal  to  give  instruction  F,  asked  for  by  the 
plaintiff  m  error,  whldils  m  i;(dl§^^^^3g[(> 


138 


91  SOUTHEASTERN  EEPORTBB 


(Va. 


"The  court  Instructs  the  jury  that  before  they 
can  find  for  the  plaintiff  they  must  believe  frutn 
the  evidence  that  the  defects  complained  of,  in 
whole  or  in  part,  were  occasioneo  by  some  de- 
fault of  the  defendant  under  the  terms  of  his  con- 
tract; and  if  due  to  causes  over  which  he  had 
no  control  and  for  which  he  was  not  responsible 
by  virtue  of  said  contract,  he  is  not  liable  there- 
for." 

There  was  no  evidence  npon  which  to  base 
this  Instruction.  It  invites  the  jury  to  In- 
dulge In  mere  conjecture  as  to  causes  over 
which  the  plaintiff  in  error  had  no  control, 
other  than  the  settlement  of  the  street  rail- 
way tracks,  which  is  dealt  with  under  the 
first  assignment  of  error.  The  only  other 
cause  suggested  for  the  defects  Is  that  they 
arose  from  expansion  of  the  bricks,  and  that 
subject  Is  expressly  covered  by  Instruction  D, 
given  for  the  plaintiff  In  error,  which  Is  as 
follows: 

"The  court  instructs  the  Jnrr  that  if  they  be- 
lieve from  the  evidence  that  the  alleged  defects 
in  the  pavement,  or  any  of  them,  were  due  to 
expansion  of  the  bricks,  and  not  to  settlement 
of  foundation,  defective  workmanship  or  mate- 
rials, including  bricks  furnished  in  the  construc- 
tion of  said  pavement,  then  the  defendant  cannot 
be  held  liable  for  any  defects  caused  by  such 
expansion." 

The  record  shows  that  the  aggregate  of 
repalra  on  those  streets  where  there  were 
no  car  tracks  cost  considerably  more  than 
the  $500  found  by  the  Jury,  which  would 
seem  to  leave  little  room  for  the  untenable 
contention  made  with  reference  to  the  streets 
upon  which  cars  were  operated. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  plalntifT  in  error  has  not  been  preju- 
diced by  the  Judgment  complained  o^  and  it 
must  therefore  be  affirmed. 

AfBrmed. 

CARDWEIiL,  J.,  absent. 
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DUNNAVANT  v.  DUNNAVANT  et  ■!. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

11,  1917.) 

1.  Lost  Instrumknts  «=»8(3)— Pboof. 

The  jurisdiction  of  equity  to  set  up  lost 
deeds  or  wills  will  not  be  lightly  exerdsed,  nor 
except  upon  the  clearest  and  most  stringent 
proof. 

[Kd.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  {  17 ;  Dec.  Dig.  ®=»8(3).] 

2.  Lost  Instbuments  ®=»8(3)— Pboof. 

In  action  by  son  to  estabUsh  lost  deed  by  his 
father,  evidence  that  the  son  had  made  no 
claim  to  the  property  for  29  years  after  he 
claimed  the  deed  had  oeen  made,  and  his  testi- 
mony that  he  left  it  for  safe-keeping  with  his 
sister,  who  kept  it  in  a  trunk  to  which  the  key 
hung  near  at  hand,  etc.,  held  not  sufScient  to 
show  the  existence  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent.  Dig.  {  17;   Dec.  Dig.  (S=>8(3).] 

Appeal  from  Circuit  Court,  Henry  County. 

Suit  by  Richard  A.  Dnnnavant  against 
Thomas  W.  X>unnavant  and  others.  From 
Judgment   for   complainant,  the  named   re- 


spondent appeals.     Reversed,  and  bin  dis- 
missed. 

Whittle  &  Whittle,  of  Martinsville,  for  ap- 
pellant Gravely  &  Gravely,  of  Martinsville, 
for  appellees. 

PRENTIS,  J.  Richard  A.  Dnnnavant  filed 
his  bill  against  Thomas  W.  Dnnnavant,  his 
father,  and  others,  alleging  that  in  Novem- 
ber, 1885,  his  father  conveyed  to  him  two 
tracts  of  land  In  Henry  county,  one  known  as 
the  Stacy  Watkins  tract,  containing  50  acres, 
and  the  other  as  the  Nancy  Watkins  tract, 
containing  93  acres,  and  that  the  conveyance 
has  been  lost  or  destroyed. 

[1]  It  Is  conceded  by  counsel  for  the  appel- 
lees that  the  degree  of  proof  necessary  to  es- 
tablish a  lost  deed  and  Its  contents  Is  correct- 
ly Indicated  In  the  case  of  Thomas  v.  Rlbble, 
24  S.  E.  241,  2  Va.  Dea  321,  which  is  reUed 
upon  by  the  appellant.  That  rule  Is  there 
succinctly  stated  In  these  words: 

"Where  the  instrument  rises  to  the  dignity 
and  importance  of  a  muniment  of  title,  every 
principle  of  public  policy  demands  that  the  proof 
of  its  former  existence,  its  loss,  and  its  contents, 
should  be  strong  and  conclusive,  before  the 
courts  will  establish  a  title  by  parol  testimony 
to  property  which  the  law  requires  shall  ijass 
only  by  deed  or  will.  That  courts  of  equity  nave 
the  jurisdiction  to  set  up  lost  deeds  and  wills, 
and  establish  titles  under  them,  can  certainly 
not  he  denied;  but  it  is  a  dangerous  jurisdic- 
tion, and  so  pregnant  with  opporifunities  of  fraud 
and  injustice  that  it  will  not  be  lightly  exercis- 
ed, nor  except  upon  the  clearest  and  most  strin- 
gent proof." 

This  doctrine  has  been  approved  by  this 
court  In  the  following  cases:  Barl^  y.  Byrd, 
95  Va.  816,  28  S.  E.  329;  Carter  v.  Wood, 
108  Va.  68,  48  S.  B.  553 :  Smith  v.  Lurty,  108 
Va.  800,  62  S.  E.  789;  Johnson  v.  HcCoy,  112 
Va.  680,  72  S.  E.  123 ;  McUn  y.  Richmond, 
114  Va.  244,  70  S.  E.  301 ;  Dickenson  v.  Ram- 
sey, 115  Va.  521,  79  S.  E.  1025. 

[2]  These  facts  are  undisputed:  That 
Thomas  W.  Dunnavant  acQuired  title  to  the 
two  tracts  of  land  involved  In  this  controver- 
sy, the  Stacy  Watkins  tract  In  1871,  and  the 
Nancy  Watkins  tract  In  1883;  that  at  the 
time  of  the  alleged  conveyance  he  resided  up- 
on the  Stacy  Watkins  tract  with  his  wife  and 
son,  Richard  A.  Dunnavant  (the  claimant  of 
the  property,  then  about  24  years  old),  his 
daughter,  Eliza  Dunnavant  (then  about  22 
years  of  age,  who  in  April,  1913,  married  Kel- 
1am  and  left  her  father's  home),  and  an  adopt- 
ed daughter.  The  appellant  continued  to  re- 
side upon  the  property,  pay  the  taxes  thereon, 
and  cultivate  the  land  as  the  ostensible  own- 
er thereof,  until,  then  being  over  76  years  old 
in  May,  1914  (having  been  born  on  the  19th 
day  of  January,  1838),  he  left  the  place  and 
moved  into  Martinsville.  On  the  18th  day  of 
July,  1914,  he  sold  and  conveyed  the  two 
tracts  of  land  referred  to,  to  W.  T.  Deshazo 
and  F.  E.  Smith,  for  the  consideration  of  $1,- 
GOO.  The  purchasers  were  willing  to  pay 
cash,  but  he  told  them  he  preferred  to  have 
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the  Interest  at  6  per  cent  upon  the  $1,500  j 
well  secured,  and  so,  instead  of  paying  cash,  I 
they  executed  their  bond  for  the  purchase 
money.    Since  1885,  from  the  profits  derived 
from  his  lands,  he  has  acquired  title  to  two 
other  tracts  of  land. 

He  testified  that  he  left  his  home  because 
he  was  staying  there  most  of  the  time  by 
himself,  and  that  his  son  would  come  in  now 
and  then,  but  that  he  told  him  either  to  stay 
with  him  or  leave  him,  because  he  conld  not 
stay  there  by  himself,  which,  however,  is 
denied  by  the  son  and  daughter. 

The  conveyance  to  Deshazo  and  Smith  led 
to  this  controversy,  as  the  appellee  Richard 
A.  IXmnavant  claimed^  as  has  -been  above 
stated,  that  in  September,  1885,  his  father 
executed  a  deed  of  bargain  and  sale  to  him 
for  the  same  property,  which  has  never  been 
recorded,  and  has  been  either  lost  or  de- 
stroyed. 

He  undertakes  to  sustain  this  contention 
by  his  own  testimony,  the  testimony  of  his 
sister,  ESlza,  and  of  W.  A.  Dove,  the  alleged 
drauf^tsman  of  the  deed.  The  testimony 
of  Richard  A.  Dunnavant  and  of  his  sister, 
Eliza  Kellam,  appears  to  be  positive  and 
definite  to  the  effect  that  such  a  deed  was 
executed  la  September,  1885;  that  the  con- 
sideration therein  stated  was  $500;  but  that 
no  money  passed,  and  the  real  consideration 
was  the  past  and  future  labor  of  the  son  on 
the  fftrm.  Ttiis  deed,  they  say,  was  delivered 
by  the  father  to  the  son,  and  by  the  son  de- 
livered to  his  sister  for  safe-keeping,  and  she 
says  she  kept  it  In  a  trunk  with  other  valu- 
able papers  until  Just  before  she  was  married 
and  about  to  leave  home  in  April,  1913,  when 
she  put  It  In  another  trunk  upstairs  along 
with  otber  valuable  papers,  and,  to  use  her 
own  language,  "locked  them  up,  and  hung 
the  key  to  the  trunk  upstairs."  It  is  not 
clear  to  us  whether  she  meant  that  she  hung 
the  key  upon  the  trunk  containing  the  deed, 
or  that  she  hung  the  key  upstairs.  They 
state  that,  after  this  controversy  arose,  they 
came  back  to  the  house  to  look  for  the  pa- 
pers and  found  that  the  trunk  had  been 
rified,  the  papers  scattered,  and  that  they 
were  unable  to  find  the  deed  referred  to. 
Richard  A.  (Dunnavant,  in  answer  to  a  ques- 
tion asking  him  to  explain  wliy  he  let  the 
deed  remain  off  the  records  for  29  years.  In 
substance  stated  tliat  he  never  thought  any- 
thing more  about  it  until  his  f&ther  left,  that 
they  all  lived  there  as  one,  and  that  what 
belonged  to  one  belonged  to  the  other. 

The  testimony  of  W.  A.  Dove  discloses  that 
he  was  a  notary  public,  Just  above  21  years 
old  in  September,  1885.  Without  Indicating 
the  date,  accept  to  say  that  it  was  some  time 
during  his  term  of  office  from  1884  to  1888, 
he  says  that  he  wrote  a  deed  for  Mr.  Dunna- 
vant at  his  (Dunnavant's)  house;  that  he 
does  not  know  who  was  present,  but  thinks 
Mr.  Dunnavant  and  his  family  were;  that 
Ur.  Bicfaard  Dunnavant  was  the  grantee; 


that  he  thinks  the  deed  conveyed  two  tracts 
of  land  known  as  the  Watklns  tracts;  that 
he  thinks  the  consideration  was  $500;  that 
he  always  wrote  deeds  with  a  general  war- 
ranty of  title,  and  does  not  think  be  deviat- 
ed from  this  custom  when  he  wrote  this 
deed;  that  it  was  an  absolute  fee-simple 
deed;  that  he  does  not  know  whether  Mr. 
Thomas  Dunnavant's  wife  signed  the  deed 
or  not ;  that  she  was  living  at  that  'time,  but 
he  thinks  she  did  not  sign  It  In  response 
to  a  question  as  to  whether  he  could  state 
by  what  names  the  two  tracts  of  land  were 
described  in  the  deed,  he  says: 

"I  think  one  of  them  was  called  the  Stacy 
Watklns  tract.  I  do  not  remember  the  other, 
further  than  the  Watklns  tract" 

When  asked  whether  or  not  there  was  a 
seal  or  scroll  by  way  of  seal  to  the  deed,  he 
replied: 

"I  do  not  remember,  but  I  never  did  write  one 
without  placing  it  there." 

He  says  the  deed  was  acknowledged  before 
him  as  notary  public  and  turned  over  to  Mr. 
Richard  Dunnavant  and  that  the  deed  was 
written  and  the  acknowledgment  taken  at 
the  request  of  Mr.  Thomas  Dunnavant  On 
cross-examination,  this  question  and  answer 
appear: 

,  "You  could  not  undertake  to  be  clear  and  posi- 
tive as  to  the  contents  of  the  deed  that  you  pre- 
pared for  the  Dunnavants  29  years  ago,  could 
you  ?  A.  I  could  not,  sir ;  except  that  the 
consideration  was  $500,  and  I  am  clear  on  that 
point" 

He  further  says  that  it  was  a  clear  deed ; 
that  he  knows  of  no  ccmdltlons  therein ;  that 
it  was  an  absolute  deed ;  that  he  thinks,  but 
is  not  sure,  that  the  deed  was  sealed ;  that 
be  did  not  know  that  a  seal  was  necessary ; 
that  he  cannot  be  positive  that  the  deed  was 
sealed,  except  that  it  was  his  custom;  that 
he  is  quite  sure  it  mentioned  the  number  of 
acres,  but  does  not  remember  the  numt>er; 
that  he  does  not  remember  the  date  of  the 
deed;  that  he  does  not  remember  whether 
it  conveyed  all  of  the  lands  Mr.  Thomas  Dun- 
navant owned  or  not  On  re-examination 
he  was  asked  whether  or  not  his  recollec- 
tion is  clear  that  it  conveyed  two  tracts  of 
land  known  as  the  Watklns  tracts,  and  he 


"I  think  that  is  correct,  sir.  It  conveyed  two 
tracts  of  land,  known  as  the  Watklns  tracts  of 
land." 

Upon  the  other  hand,  Thomas  W.  Dunna- 
vant denies  in  the  most  positive  and  definite 
way  that  he  ever  executed  such  a  deed,  and 
explicitly  denies  each  and  all  of  the  material 
facts  and  circumstances  testified  to  by  the 
three  witnesses  above  referred  to,  intro- 
duced to  sustain  the  claim  of  his  son. 

It  appears  from  the  testimony  of  Dr.  J. 
Beverly  Deshazo  that  in  a  conversation  he 
had  with  Richard  A.  Dunnavant,  he  asked 
him  If  he  had  any  dalm  or  any  papers  to 
prevent  his  father  from  deeding  any  of  his 
land  away,  and  he  was  told  by  him  that  he 
did  not  and  that  he  expected  his  father  to 
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go  through  all  his  proxMrty ;  and  It  also  ap- 
pears from  the  testimony  of  this  witness  that 
Thomas  W.  Dunnavant  shortly  before  this 
time  had  a  will  properly  executed  in  which 
the  property  in  controversy  was  devised  to 
the  appellee  for  life  and  then  to  his  adop^ 
ed  daughter,  Mrs.  Roberts,  which  he  learned 
had  been  destroyed. 

There  are  other  collateral  facts  adduced  in 
evidence  by  both  parties  to  the  controversy, 
and  other  conflicting  testimony;  but  the 
above  we  regard  as  the  pertinent  and  con- 
trolling evidence  in  the  case. 

So  that  there  is  an  irreconcilable  conflict 
in  the  testimony  of  the  parties  Interested,  the 
unconvincing  testimony  of  the  alleged 
draughtsman  of  the  deed,  and  no  drcum- 
stances  corroborating  the  claim  of  the  ap- 
pellee, upon  whom  the  burden  of  proof  rests. 

A  fair  consideration  of  this  testimony  falls 
very  far  short  of  convincing  the  Impartial 
mind  either  of  the  existence  or  conteuts  of 
the  deed  in  question.  It  may  be  fairly  said 
that  it  leaves  the  mind  in  a  state  of  doubt 
and  uncertainty.  The  improbabilities  of  the 
transaction,  however,  are  very  great  indeed, 
for  no  sufficient  explanation  is  given  of  the 
silence  of  Richard  A.  Dunnavant  and  his 
sister  as  to  the  deed  and  his  claim  of  owner- 
ship thereunder  until  they  heard  that  their 
father  had  sold,  or  was  about  to  sell,  the 
property,  and  no  sufllclent  motive  Is  assigned 
for  the  preference  of  the  son  by  his  father 
in  1885,  at  the  time  the  alleged  conveyance 
was  made.  It  then  constituted  the  entire 
real  estate  of  the  father.  At  that  time  his 
mother  and  single  sister  were  living,  and 
bis  father  was  in  the  prime  of  life.  Another 
improbability  is  that  a  paper  so  valuable 
should  have  been  hidden  away  for  29  years 
and  be  finally  left  in  a  trunk  with  the  key 
apparebtly  accessible  to  any  one  who  desired 
to  take  possession  of  it. 

The  law  requires,  in  sndi  cases,  that  the 
proof  shall  be  strong  and  conclusive,  as  to 
the  former  existence  of  the  paper  as  well  as 
of  its  loss  and  its  contents,  and  we  are  of 
opinion  that  the  proof  in  this  case  Is  weak, 
uncertain,  impro'bable,  and  inconclusive ;  and 
therefore  that  the  decree  of  the  court  below 
is  erroneous  and  must  be  reversed,  and  this 
court  will  enter  a  decree  dismissing  the  bill. 

Reversed. 

(120  Vo.  383)  ' 

SHEPHERD  et  al.  v.  VIRGINIA  STATE  INS. 

CO.  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

11, 1917.) 
Insubakce    «=»8— Irsdbanck    Puwd— Rmh- 

SUBINO   CoMPAUntS— "POLICEES." 

The  securities  deposited  by  a  fire  insurance 
company  under  Insurance  Act  (Laws  1906,  c. 
112>  suDc  2,  {  17,  are  for  the  protection  of 
holaers  of  policies  on  property  in  the  state,  and 
not  an  insurance  company  remsuring  in  the  de- 
positing company  (ts  risks  on  propwtT  outside 
the  state,  since  said  section  17  provides  that 
"holders  of  all  policies  made  with  residents  of 


this  state"  shall  have  a  Hen,  ete.,  on  such  se- 
curities, for,  although  contracts  of  reinsurance 
are  frequently  designated  as  "policies,"  unless 
there  is  something  in  the  context  to  indicate 
reinsurance,  the  use  of  the  term  "policy"  in  ref- 
erence to  fire  insurance  business  naturally  sug- 
gests, and  will  be  understood  as  meaning,  the 
commonly  known  contract  of  insurance  for  llic 

Erotection  of  a  property  owner  agaust  loss  of 
is  property  by  fire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C!ent.  Dig.  §  7;    Dec.  Dig.  <8=»8. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Policy.] 

Appeal  from  Clrcalt  Ck>art  of  Qty  of  Rich- 
mond. 

Proceeding  by  Joseph  Button,  Insurance 
Commissioner,  against  the  American  Union 
Fire  Insurance  Company,  end  suit  by  W.  J. 
Shepherd  and  others  against  the  same  com- 
pany, consolidated  by  order  of  court,  in  which 
proceeding  the  Virginia  State  Insurance  Com- 
pany filed  claim.  From  a  decree  allowing 
such  claim,  W.  J.  Shepherd  and  others  ap- 
peal.   Reversed  and  remanded. 

Loyall,  Taylor  &  White,  of  Norfolk,  for  ap- 
pellants. Geo.  Lb  Christian,  of  Richmond, 
for  appellees. 

KELLT,  J.  The  question  in  this  case  Is 
whether  a  domestic  insurance  company,  hold- 
ing a  contract  of  reinsurance  on  risks  out- 
side of  this  state  with  a  foreign  company  do- 
ing business  in  this  state,  la  entitled,  in  case 
of  the  latter's  insolvency,  to  be  classed  as  a 
policy  holder  and  lienor  under  the  provisions 
of  section  17  (chapter  2}  of  the  Virginia  In- 
surance Act  (Laws  1906,  a  112).  That  sec- 
tion is  as  follows: 

"Upon  the  bonds  deposited  as  aforesaid,  with 
the  treasurer,  by  any  such  insurance  company, 
the  holders  ot  all  poUciea  of  said  company  made 
with  residents  of  this  state,  or  upon  property 
located  in  this  state,  shall  have  a  lien  for  the 
amounts  due  them  respectively  under  or  in  con- 
sequence of  such  policies,  for  losses,  equitable 
values,  return  premiums,  or  otherwise,  and  shall 
be  entitled  to  be  paid  ratably  out  of  the  proceeds 
of  said  bonds,  if  such  proceeds  be  not  suiiicient 
to  pay  all  of  said  policy  holders ;  and  whenever 
any  such  company,  depositing  bonds  as  aforesaid, 
shall  have  become  insolvent  or  bankrupt,  or 
shall  have  made  an  assignment  for  the  benefit 
of  its  creditors,  any  holder  of  such  policy  shall 
have  the  right  to  file  a  bill  in  the  circuit  court 
of  the  city  of  Richmond  to  enforce  the  said  lien 
for  the  benefit  of  all  the  holders  of  such  policies." 

The  essential  facts  are  these:  The  Ameri- 
can Union  Fire  Insurance  Ck>mpany,  a  Penn- 
sylvania corx)oration  doing  business  in  the 
state  of  Virginia,  deposited  with  the  treasure 
er  of  the  state,  as  required  by  the  statute, 
bonds  aggregating  at  their  par  value  the 
sum  of  $25,000.  In  the  course  of  its  business 
a  number  of  fire  insurance  policies  were  writ- 
ten by  this  company  upon  property  in  this 
state ;  and,  in  addition  thereto,  the  company 
entered  into  a  contract  ot  reinsurance  with 
the  Virginia  State  Insurance  Company,  a 
Virginia  corporation,  whereby  the  former  re- 
insured all  the  risks  of  the  latter  upon 
policies  issued  by  it  In  the  state  of  Alabama. 
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The  American  Union  Fire  Insurance  Com- 
jmny  subsequently  became  insolvent,  and  In 
the  course  of  the  litigation  which  followed. 
In  the  circuit  court  of  the  city  of  Richmond, 
the  holders  of  the  policies  of  fire  Insurance 
on  properties  In  Virginia,  and  the  Virginia 
State  Insurance  Company,  respectively,  pre- 
sented their  claims  and  asserted  liens  upon 
the  bonds  deposited  with  the  state  treasurer. 
The  commissioner,  to  whom  the  court  refer- 
red the  question  of  liens  upon  the  bonds,  re- 
ported adversely  to  the  Virginia  State  In- 
surance Company,  holding  that  its  contract 
of  reinsurance  did  not  constitute  It  a  policy 
holder  within  the  meaning  of  the  statute. 
The  <drcait  court  sustained  an  exception  to 
the  commissioner's  report  upon  this  point, 
and  decreed  that  the  claim  of  the  Virginia 
State  Insurance  Company,  as  to  $6,484.87,  for 
fire  losses  paid  by  it  in  the  state  of  Alabama 
before  the  failure  of  the  American  Union 
Fire  Insurance  Company,  and  as  to  $12,272.40 
for  unearned  premiums  on  policies  on  Ala- 
bama properties  In  force  at  the  time  of  the 
fidlure,  aggregating  the  sum  of  $18,757.27, 
constituted  a  lien  upon  the  bonds,  and  enti- 
tled that  claimant  to  share  ratably  in  the 
proceeds.  Thereupon  the  holders  of  the  fire 
Insuranoe  policies  on  Virginia  properties 
obtained  this  appeal. 

Two  distinct  propositions  are  relied  upon 
by  the  appellants  as  grounds  for  a  reversal 
of  the  decree.  These  propositions  are,  first, 
that,  construing  section  17  (chapter  2)  of  the 
Insnranoe  Act  with  reference  to  sections  1, 
19,  31,  and  other  sections  thereof  In  pari 
materia,  the  policy  holders  therein  protected 
are  only  such  as  hold  policies  on  properties 
flitoated  in  Virginia;  and,  second,  that  the 
purpose  of  the  section,  as  to  fire  Insurance, 
was  to  protect  only  the  holders  of  policies 
on  property,  and  not  an  insurance  company 
holding  a  contract  of  reinsurance  on  its  risks 
under  other  policies  of  its  own. 

The  arguments  for  and  against  both  of 
these  propositions  have  been  urged  upon 
us  with  earnestness  and  ability.  We  are  in- 
dined  to  atrree  with  the  appellants  upon  both 
propositions. 

Section  1  of  diapter  2  of  the  Insurance 
Act  provides  that: 

'TThe  words  'insurance  company'  or  'insarance 
companies,'  as  used  in  this  act,  shall  be  held  to 
m«an  and  to  include  any  association  •  •  • 
encaged  in  the  business  of  assuming  insurance 
risks  upon  persons  or  property  in  this  state.' 

The  learned  counsel  for  the  appellee  con- 
tend that  the  language  Jnst  quoted  does  not 
mean  that  the  property  Insured  must  be  lo- 
cated in  the  state,  but  that  it  Is  the  doing  of 
audi  Insurance  business  In  the  state  which 
makes  the  Insurance  company  subject  to  the 
act  We  are  unable  to  concur  in  this  view. 
The  language,  so  far  as  fire  Insurance  Is  con- 
cerned, seems  to  us  to  be  such  as  to  limit 
the  act  to  thooe  companies  oalj  which  write 
insarance  policies  upon  property  situated  in 
this  state.    A  broad  view  of  the  varloua  aeo* 


tions  of  the  act  makes  it  clear,  as  we  con* 
celve,  that  the  general  plan  or  scheme  of 
this  legislation  was  to  provide  that  polldee 
should  be  issued  by  foreign  fire  Insurance 
companies  on  property  In  Virginia  only 
through  r^iular  agents  residing  in  Virginia, 
and  that  such  policies  only  were  Intended  to 
be  protected  by  the  deposit  with  the  state 
treasurer.  The  general  impression  thus  ob- 
tained from  a  comprehensive  view  of  the  act 
as  a  whole  is  strengthened  by  a  consideration 
of  several  of  the  specific  provisions  therein; 
but  we  content  ourselves  with  this  general 
reference  to  what  seems  to  us  to  be  the 
fundamental  plan  and  purpose  of  the  statute, 
without  any  further  discussion  of  its  specific 
provisions,  because  the  case  is  even  more 
plainly  with  the  appellants  upon  their  second 
contention,  and  we  prefer  to  rest  this  ded- 
slon   mainly   thereon. 

The  evident  purpose  of  the  Legislature,  as 
It  seems  to  us,  and  the  one  naturally  attrib- 
utable to  It,  was  to  protect  property  own- 
ers in  their  fire  insurance  contracts,  and  not 
to  protect  other  Insurance  companies  on  their 
contracts  of  reinsurance.  The  business  of 
Insurance  is  in  Itself  of  such  a  character  as 
to  have  evoked,  in  the  public  Interest,  much 
special  legislation  looking  to' its  control.  The 
average  individual  property  owner  is  unin- 
formed as  to  many  of  the  details  of  the  busi- 
ness, and,  for  this  and  other  reasons,  is  not 
in  a  position  to  Judge  of  the  solvency  of  any 
particular  company.  Tlie  danger  of  imposi- 
tion upon  its  dtizens  by  Irresponsible  com- 
panies is  one  of  the  controlling  reasons  for 
the  enactment  of  such  a  provision  as  is  found 
In  section  17  of  chapter  2  of  the  Virginia 
Insurance  Act.  Neither  this  nor  any  other 
reason  which  occurs  to  us  would  seem  to 
bring  within  the  purpose  of  the  statute  a 
corporation  whose  own  sole  or  chief  business 
is  that  of  Insurance. 

It  is  true  that  rtinsurance  Is  a  legitimate 
part  of  the  business  of  an  insurance  company, 
and  likewise  true  that  a  sound  public  policy 
would  naturally  lead  every  state  to  encour- 
age and  foster  and  endeavor  to  stabilize  Its 
resident  insurance  companies;  but  we  can- 
not think  the  legislature  ever  contemplated 
as  a  possible  result  of  section  17  of  the  Vir- 
ginia Act  that  a  resident  company  would  be 
permitted  to  bring  a  claim  for  fire  losses  and 
unearned  premiums  under  a  contract  reinsur- 
ing its  own  risks  in  a  foreign  state  into  a 
ratable  distribution  of  the  proceeds  of  the 
bonds  deposited,  along  with  the  holders  of 
fire  Insurance  policies  protected  in  the  act. 
Such  a  construction,  in  our  opinion,  might 
often  result,  as  it  would  do  In  the  case  at 
bar,  In  nullifying  to  a  very  material  degree 
the  ruling  purpose  in  the  statute. 

We  find  nothing  in  the  provision  of  the  In- 
surance Act  indicating  any  purpose  to  pro- 
tect, by  lien  cm  bonds  deposited  by  a  foreign 
Insurance  company,  any  contracts  except  lite 
Insurance  policies  and  fire  Insarance  policies 
in  the  ordinary  acceptation  of  those  terms- 
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No  reason  Is  percetved  why  the  Virginia 
State  Insurance  Company  might  not  have 
jaade  the  contract  for  the  reinsurance  of  Its 
Bahama  risks  with  any  nonresident  hisur- 
iince  company,  regardless  of  whether  It  was 
licensed  to  do  business  in  Virginia,  or  why 
such  contracts  should  be  the  subject  of  any 
special  protection  by  the  Legislature  of  this 
state. 

Contracts  of  reinsurance  are  not  Infre- 
quently designated  as  "policies,"  and  they 
are  doubtless  properly  so  called ;  but,  unless 
there  is  something  In  the  context  to  Indicate 
reinsurance,  the  use  of  the  term  "policy"  In 
reference  to  fire  Insurance  business  naturally 
suggests,  and  will  be  understood  as  meaning, 
the  far  more  usual  and  commonly  known 
contract  of  Insurance  for  the  protection  of  a 
property  owner  against  loss  of  bis  property 
by  fire.  This  Is  apparent  from  the  manner 
in  which  the  authorities  discuss  the  two 
classes  of  contracts.  See  1  Cooley's  Insur- 
ance Briefs,  pp.  516,  517. 

The  case  of  German  National  Ina  Co.  v. 
Va.  State  Ins.  Co.,  108  Va.  393,  61  S.  B.  870, 
Is  relied  upon  by  the  appellee  as  authority 
for  the  contention  that  a  contract  of  reinsur- 
ance is  a  policy .  within  the  meaning  of  sec- 
tion 17  of  the  Insurance  Act.  The  only  dis- 
puted questions  in  that  case,  so  far  as  the 
opinion  shows,  related  to  the  allowance  of 
counsel  fees.  The  claim  asserted  in  the  bill 
was  upon  a  policy  of  reinsurance;  the  Ger- 
man National  Insurance  Company  having 
failed  before  a  single  fire  insurance  policy 
in  the  usual  sense  had  been  written  by  it  for 
any  resident  of  Virginia.  No  question  seems 
to  have  been  made  as  to  the  lien  of  the  Vir- 
ginia State  Insurance  Company  In  that  case, 
and  it  passed  unchalleng^ed.  The  opinion  of 
the  court  is  devoted  to  the  discussion  of  costs 
and  counsel  fees. 

We  have  not  been  dted  to,  and  we  have 
not  found,  a  discussion  of  the  exact  question 
here  Involved  in  any  text-book  or  Judicial 
decision.  The  reason  end  the  right  of  it 
seem  to  us  to  be  with  the  appellants. 

The. decree  appealed  from  will  be  revers- 
ed, and  the  cause  remanded  to  the  circuit 
court  for  further  proceedings  to  be  had  there- 
in not  in  conflict  with  this  opinion. 

Reversed. 

OARDWELL,  P.,  and  SIMS,  J^  absent 


(120  Va.  »29) 

INGE,  Trustee,  et  aL  v.  INGE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
11,  1917.) 

1.  Refobuation    or    Instbuuxrts    e=>4&— 

EQTnTABI.B  ESTOPPKtr-BUBDEN   OV  PbOOP. 

In  a  suit  to  reform  a  deed  executed  in  car- 
rying out  a  partition  agreement,  whereby  a  tract 
that  should  have  been  conveyed  to  complainant 
was  conveyed  to  her  daughter,  the  daughter,  ad- 
mitting the  mistake,  had  the  burden  of  proving 


the  equitable  estoppel  by  acquiescence,  ratifica- 
tion, etc.,  on  which  she  relied. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  g  154;  Dec.  IMg. 
<S=>43.] 

2.  Reformation   or  Instkuments  ®=>45(1)— 
Equitable  Estoppei, — ^Evidence. 

In  such  suit  evidence  held  not  to  sustain  the 
defense  of  equitable  estoppel  against  the  right 
to  the  rf  lief  sought. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  $(  157,  171,  177,  182, 
189,  191 ;    Dec.  Dig.  «8=>46(1).] 

3.  Reformation  of  Instkuments  ^=»23— Mis- 
take—PREJunicE— Estoppel. 

In  such  suit  the  fact  that  after  complainant 
had  declined  a  reconveyance  the  daughter  and 
her  husband  had  given  a  deed  of  trust  on  the 
tract  to  secure  money  borrowed  for  a  third  par- 
ty, as  to  which  they  were  collaterally  secured 
where  they  were  able  to  pay  off  the  deed  of  trust, 
in  no  way  put  her  In  a  worse  condition  than  she 
would  otherwise  have  occupied,  so  as  to  estop 
the  complainant  from  asserting  her  right  to  the 
tract. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  g  82 ;  Dec.  Dig.  <8=» 
23.1 

4.  Reformation  of  Insteumbnts  «=»32— Mis- 
take—Laches. 

In  such  suit,  where  it  appeared  that  scarcely 
a  year  elapsed  after  complainant  learned  of  the 
mistake  until  she  became  ill  and  mentally  in- 
competent to  protect  her  interest,  and  remained 
so  practically  all  the  time  until  shortly  before 
the  bill  was  brought,  the  cause  was  not  affected 
by  the  doctrine  of  laches. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instmments,  Cent.  Dig.  gS  119-121;  Dec. 
Dig.  <S=»32.] 

5.  EouiTT  iS=»72(2)— Laches. 

Whenever  a  delay  fairly  justifies  the  infer- 
ence of  acquiescence  in  an  adverse  claim,  or 
whenever  it  has  been  such  as  to  induce  other  per- 
sons to  alter  their  circumstances  or  conduct  so 
that  the  element  of  estoppel  is  introduced,  a 
court  of  equity  will  commonly  hold  the  delay  to 
operate  as  an  absolute  bar. 

[Ed.  Note. — For  other  cases,  see  Eauity,  Cent. 
Dig.  g§  214-219;    Dec.  Dig.  (8=>72(2).] 

6.  Trusts  €=»44(1) — Deed  of  Trust— Incoh- 
PETENCT  OF  Grantor— EvinENCB. 

In  a  suit  in  equity  to  set  aside  a  deed  of 
trust,  which  complainant  had  executed  to  her 
husband,  evidence  held  to  sustain  the  finding 
that  she  was  insane  when  she  executed  and  de- 
livered such  deed. 

HEd.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  g  66;   Dec.  Dig.  «=»44(1).] 

7.  Trusts  «=»41— Competency  of  Gbahtos— 
Lucid  Intehvai^-Burden  of  Proof. 

Where  the  evidence  clearly  showed  that, 
with  the  exception  of  occasional  intervals,  com- 
plainant In  a  suit  to  set  aside  a  deed  of  trust 
was  generally  insane  for  a  period  of  four  years  . 
covering  the  date  of  the  execution  of  the  deed, 
the  burden  of  provine  a  lucid  interval  at  that 
date  was  upon  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent. 
IMg.  §  60 ;   Dec.  Dig.  <S=>41.] 

8.  Trusts   ®=»44(1)— Deed    op  Trust— Ook- 
petenct  of  Grantor— Evidence. 

In  a  suit  in  equity  to  set  aside  a  deed  of 
trust  which  complainant  bad  executed  to  her 
husband,  evidence  held  to  show  that  on  the  date 
when  she  executed  a  new  deed  of  trust,  after 
her  husband's  deed  of  release  and  reconveyance, 
she  was  mentally  competent  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  g  66 ;  Dec  Dig.  «8=>44(1).] 
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9.  TBTjarre  «=»16S— Deeb  of  Tbust— Tbttstek. 
Complainant  executing  a  deed  of  trust  con- 
veying property  in  trust  for  her  support,  etc., 
notwithstanding  the  preference  of  her  husband 
and  daughter  uiat  some  member  of  the  family 
who  would  act  without  compensation  should  be 
named  the  trustee,  had  a  legal  right  to  name  a 
third  party  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  200;   Dec.  Dig.  «=»155.] 

Appeal  from  Circuit  Court,  Sussex  County. 

Suit  by  Helen  N.  Inge  against  S.  T.  Inge, 
trustee,  S.  B.  Inge,  and  another,  with  cross- 
bill by  defendants  S.  T.  Inge  and  S.  H.  Inge. 
Decree  for  complainant,  and  defendants  ap- 
peaL    Affirmed. 

.  W.  S.  McNeill,  of  Rldunond,  and  T.  Free- 
man Epes,  of  Blackstone,  for  appellants. 
Thos.  H.  Howerton,  of  Waverly,  and  B.  H. 
Mann,  of  Petersburg,  for  appellee. 

KELLY,  J.  This  was  a  suit  in  equity 
brought  by  Helen  N.  Inge  against,  her  hus- 
band, S.  T.  Inge,  and  her  daughter,  S.  H. 
Inge,  the  main  objects  of  the  suit  being  to 
set  aside  a  deed  of  tmst  which  she  had  exe- 
cuted to  her  husband,  and  to  correct  an  al- 
leged mistake  whereby.  In  the  deeds  carry- 
ing out  a  certain  partition  agreement,  a  tract 
of  land  known  as  the  "Cox  place"  was  con- 
veyed to  her  daughter  when  it  should  have 
been  conveyed  to  herself. 

The  complainant,  Mrs.  Helen  M.  Inge,  was 
twice  married.  Her  first  husband,  B.  R. 
Birdsong,  died  intestate  in  the  year  1908, 
leaving  by  that  marriage  a  son,  J.  L.  Bird- 
song,  and  a  daughter,  Sallie  H.  Birdsong, 
and  leaving  also  a  considerable  estate. 
Shortly  after  the  death  of  her  first  hus- 
band, she  and  her  son  and  daughter,  acting 
under  the  advice  of  relations,  agreed  upon  a 
partition  of  the  real  estate.  The  method  by 
which  this  partition  was  accomplished  Is 
thus  stated  by  the  witness  F.  L.  Birdsong,  a 
brother  of  her  first  husband: 

"After  they  had  agreed  to  divide  the  land  as 
we  had  recommended^  or  suggested,  I  got  the 
deeds  (meaning  the  original  deeds  to  B.  R.  Bird- 
song), put  them  in  threeparcels  or  bundles,  and 
labeled  one  bundle  to  Efelen  N.  Birdsong,  one 
for  J.  It.  Birdsong,  and  one  for  Sallie  H.  Bird- 
song, and  wrapped  a  piece  of  paper  around 
them  and  labeled  them,  broxight  tnem  to  Judge 
Arnold,  and  instructed  him  to  write  deeds  deed- 
ing to  each  one  the  respective  bundles  as  handed 
him." 

It  further  appears  that  the  original  deed 
for  the  Cox  place  was  in  Helen  N.  Blrdsong's 
bundle,  and  that  by  mistake  the  draftsman 
of  the  partition  deeds  included  it  in  the  con- 
veyance to  Sallie  H.  Birdsong. 

Very  soon  after  this  partition  was  made, 
during  the  year  1S09,  and  in  the  order  now 
to  be  named,  J.  L.  Birdsong  married  Miss 
Inge,  a  daughter  of  S.  T.  Inge,  who  was  then 
a  widower,  Sallie  H.  Birdsong  married  J.  T. 
Inge,  his  son,  and  the  widow,  Helen  N. 
Birdsong,  married  the  widower,  S.  T.  Inge. 

On  the  llth  of  March,  1913,  Helen  N.  Inge 


execnted  and  delivered  to  her  husband  a  deed 
conveying  to  him  her  property,  with  very 
full  powers  of  management  and  disposition, 
but  in  trust  for  certain  purposes  therein  nam- 
ed, the  chief  of  which  were  his  and  her  sup- 
port. From  the  date  of  her  marriage  until 
September,  1914,  she  resided  with  her  hus- 
band in  Lunenburg  county,  and  then  left 
him  and  went  to  the  home  of  her  brother  at 
Waverly,  in  Sussex  county,  where  she  has 
since  made  her  home.  Soon  after  going  there 
she  instituted  this  suit. 

On  the  25th  of  September,  1914,  S.  T.  Inge, 
in  his  own  right  and  as  trustee,  executed  a 
deed  releasing  and  reconveying  to  his  wUe 
the  same  property  which  she  had  conveyed 
to  him,  except  such  as  he  had  in  the  mean- 
time disposed  of  as  trustee.  There  is  some 
question  as  to  whether  this  release  deed  was 
ever  legally  delivered.  It  was,  however, 
turned  over  to  her  counsel,  and  was  admit* 
ted  to  record  on  November  30,  1914,  along 
with  a  new  trust  deed,  dated  November  18, 
1914,  from  Helen  N.  Inge  to  C.  E.  Smith, 
trustee.  The  new  deed  of  trust  conveyed  to 
Smith,  trustee,  the  property  embraced  in  the 
release  deed.  The  i>owers  of  the  trustee  un- 
der this  second  deed  of  trust  were  more  re- 
stricted and  the  control  of  Mrs.  Inge  over 
the  property  better  provided  for  than  in  the 
one  previously  executed  to  her  husband. 

Both  the  release  deed  and  the  second  deed 
of  trust  were  executed  after  the  bill  of  com- 
plaint in  this  case  was  filed,  but  before  ap- 
pearance by  the  defendants;  and  both  wers 
assailed  in  a  cross-bill  subsequently  filed  by 
S.  T.  Inge. 

The  cause  was  duly  matured  and  heard  up- 
on the  pleadings  and  upon  a  volume  of  tes- 
timony (the  further  details  of  which,  so  far 
as  essential,  will  hereafter  appear);  and  the 
circuit  court  held  that  Helen  N.  Inge  was  la- 
sane  and  mentally  Incompetent  to  make  the 
deed  of  March  11,  1913,  to  her  husband; 
that  the  release  deed  was  valid  and  binding;  - 
that  on  November  18,  1914,  when  Mrs.  Inge 
executed  the  deed  of  trust  to  C.  E.  Smith, 
she  was  of  sound  mind;  and  that  the  Cox 
place  had  been,  allotted  to  her,  and,  by  mis- 
take, had  been  Included  in  the  deed  to  her 
daughter,  Sallie  H.  Inge*  A  decree  was  en- 
tered accordingly  whereby  the  first  deed  <rf 
trust  was  set  aside,  the  release  deed  and  the 
second  deed  of  trust  were  declared  valid 
ahd  binding,  and  Sallie  H.  Inge  and  her  hus- 
band were  directed  to  ccmvey  the  Cox  place 
to  C.  E.  Smith,  trustee,  to  be  held  by  him 
subject  to  the  terms  of  the  deed  of  trust  un- 
der which  he  held  the  residue  of  the  com- 
plainant's property.  There  were  other  and 
subordinate  provisions  of  the  decrees  appeal- 
ed from  which  need  not  be  here  recited. 

This  brings  us  to  a  consideration  of  the  as- 
signments of  error,  the  first  of  which  calls  in 
question  the  action  of  the  circuit  court  iu 
regard  to  the  Cox  place. 

The  evidence  fully  satisfies  us  that  the 
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three  parties  concerned  In  the  partition. 
Mrs.  Blrdsong  and  her  two  children,  delib- 
erately and  understandlngly  intended  to  dl- 
\'lde  the  real  estate  la  snch  a  way  as  that 
Mrs.  Blrdsong  would  receive  a  conveyance  In 
fee  simple  for  the  Cox  place,  and  that  It  was 
conveyed  to  her  daughter  by  mistake.  This 
being  true,  it  Is  nnnecessary  to  speculate  In 
regard  to  the  reasons  which  may  have  led 
the  two  children  to  agree  upon  a  partition 
which  apparently  gave  their  mother  a  higher 
and  more  valuable  estate  than  her  dower  In- 
terest would  have  entitled  her  to  receive. 
The  natural  presumption  that  in  sucb  a  par- 
tition the  widow  would  get  no  land  in  fee 
simple  must,  of  course,  yield  to  affirmative 
proof  to  the  contrary.  In  this  case  there  is 
such  proof,  and  It  Is  clear  and  convincing. 

[1,  2]  But  It  Is  urged  that,  If  there  was  a 
mistake  in  regard  to  the  Cox  j;>lace,  which 
would  ordinarily  be  rellevable  In  eqnlty,  the 
complainant  has  lost  her  right  to  such  relief, 
by  laCh^,  acquiescence,  ratification,  and  con- 
duct on  her  part  working  an  equitable  es- 
toppel. These  several  alleged  bars  to  her  suit 
are  urged  with  much  earnestness  by  counsel 
for  the  appellants,  but  we  are  of  opinion 
that  the  evidence  is  not  sufficient  to  sustain 
either  of  them. 

The  complainant  learned  of  the  mistake 
shortly  after  the  partition  deeds  were  made. 
A  few  months  later  she  married  Mr.  Inge. 
Very  soon  thereafter  her  daughter,  Mrs.  S. 
H.  Inge,  offered  to  reconvey  the  Cox  place 
to  her  mother,  and  the  latter  declined  to 
lutve  her  do  so,  telling  her  to  let  it  stay 
"Just  like  It  Is."  As  to  these  facts  there 
is  no  dispute;  but  the  elder  Mrs.  Inge  states 
emphatically  and  repeatedly  that  she  did 
not  accept  the  reconveyance  because  she  did 
not  wish  her  husband  to  have  the  property, 
and  so  informed  her  daughter,  Mrs.  8.  H. 
Ing&  The  clear  result  of  her  testimony  is 
that  she  regarded  the  property  as  her  own, 
expected  to  continue  to  receive  the  rents 
and  proflts,  and  that,  while  she  probably 
Intended  to  allow  it  to  remain  In  her  daugh- 
ter's name  and  finally  to  become  hers,  she 
made  no  agreement  to  that  effect,  and  did 
not  Intend  to  surrender  her  control  over  it, 
or  her  right  to  demand  a  deed,  if  she  so 
desired,  during  her  lifetime.  The  testimony 
of  the  daughter  and  of  the  son,  J.  L.  Blrd- 
song, la  apparently  in  some  particulars  in 
conflict  with  her  testimony  as  to  her  purpose 
and  intention  in  declining  the  reconveyance ; 
but  the  conflict  is  mure  apparent  than  real, 
when  it  is  rememt>ered  that  she  practically 
admits  the  statements  which  they  ascribe  to 
her,  and  that  she  differs  from  them  chiefly 
as  to  what  she  meant.  The  explanation 
which  she  gives  is  not  inconsistent  with  the 
language  she  used,  and  Mrs.  8.  H.  Inge,  who 
admits  the  mistake,  has  the  burden  of  prov- 
ing the  acquiescence,  ratlflcatlon,  and  estop- 
pel upon  which  she  relies.  In  carrying  this 
burden,  she  must  do  more  than  merely  to 
prove  ambiguous  and  equivocal  conduct  and 


statements  on  the  part  of  her  mother. 
Baugh  &  Sons  Co.  v.  Black,  120  Va.  — ,  00 
S.  E.  607;  10  R.  C.  L.  i  IfiO,  p.  846.  And 
it  is  to  be  observed  that  Mrs.  S.  H.  Inge 
nowhere  in  her  testimony  denies  that  her 
mother  said  exactly  what  she  claims  to  have 
said  in  explanation  of  her  refusal  to  accept 
a  reconveyance.  One  statement  in  the  tes- 
timony of  J.  L.  Birdsong  is  susceptible  of  an 
interpretation  which  would  mean  that  he 
heard  his  mother  say  she  did  not  want  a 
deed  for  the  Cox  place  because  she  wanted 
her  daughter  to  have  it.  It  is  not  clear 
whether  this  statement  was  Intended  to  ex- 
press the  opinion  of  the  witness  or  to  quote 
the  language  of  his  mother.  In  either  event 
he  was  speaking  of  only  one  conversation, 
and  the  elder  Mrs.  Inge  Is  not  contradicted 
by  any  witness  in  her  statement  that  she 
told  her  daughter  many  times  that  she  did 
not  want  the  reconveyance  because  she  did 
not  want  her  husband  to  get  the  property. 
This  may  not  have  been  a  very  logical  rea- 
son to  assign,  but  it  Is  consistent  with  her 
claim  to  the  ownership  of  the  property. 

[3]  It  appears  that  Mrs.  S.  H.  Inge  and 
her  husband  have  given  a  deed  of  trust 
on  the  Cox  place  since  Mrs.  Helen  Inge 
declined  the  offer  of  reconveyance,  and  it 
Is  insisted  that  this  has  placed  the  daughter 
in  a  worse  position  than  she  would  other- 
wise have  occupied,  and  that  therefore  the 
mother  is  now  estopped  from  asserting 
her  right  to  the  land.  This  contention  is 
without  merit  If  it  be  conceded  that  her 
mother  said  enough  to  lead  Mrs.  8.  H.  Inge 
to  think  she  had  a  right  to  incumt>er  the 
land,  the  evidence  is  clear  that  she  was  not 
in  fact  Influenced  or  injured  thereby  in  the 
least;  for  she  states  that  she  did  not  even 
know  the  deed  she  had  signed  was  a  deed 
of  trust  on  the  Cox  place.  In  a  letter  to 
her  mother,  written  after  the  suit  was 
brought  and  after  her  attention  liad  l>een 
called  to  the  fact  that  she  had  united  with 
her  husband  in  a  deed  of  trust  on  the  Cox 
place,  she  expressly  states  that  the  money 
secured  thereon  was  borrowed  for  a  third 
party,  that  she  and  her  husband  are  secured 
collaterally  for  the  amount,  and,  besides,  that 
they  are  able  to  pay  off  "this  deed  of  tmst 
and  several  more  like  it  at  any  time."  It  is 
perfectly  apparent  that  the  deed  of  trust  has 
in  no  way  inconvenienced  or  embarrassed 
her. 

[4, 1]  Upon  the  question  of  laches  it  is  only 
necessary  to  say,  in  addition  to  what  has  al- 
ready l)een  said,  that  scarcely  a  year  elapsed 
after  Mrs.  Helen  Inge  learned  of  the  mistake 
until  she  became  ill  and  -  mentally  Incompe- 
tent to  protect  her  interests,  and  remained 
so  practically  all  the  time  until  shortly  lie- 
fore  this  suit  was  brought.  This  is  clear 
from  the  testimony  of  the  appellees  them- 
selves. 

"From  the  nature  of  the  case,  no  rigid  rule 
can  be  laid  down  as  to  what  delay  will  consti- 
tute laches;  every  suit  must  dei>end  upon  its 
own   circumstances.    But    whenever   the    delay 
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fairly  justifiM  the  inference  of  acquiescence  in 
the  adverse  claim,  or  whenever  it  has  been  of 
such  a  character  aa  to  induce  other  persons  to 
alter  their  circumstances  or  conduct,  so  that  the 
element  of  estoppel  is  introduced,  a  court  of 
equity  will  commonly  hold  the  delay  to  operate 
as  an  absolute  bar."  Merwin's  Equity  &  Equity 
PI.  i  90S. 

It  is  clear  from  this  general  statement  of 
the  law  on  the  subject,  viewed  in  the  light 
of  the  foregoing  review  of  tlie  evidence,  that 
the  complainant's  case  is  not,  in  any  aspect, 
affected  by  the  doctrine  of  laches. 

[6.  ?]  Passing  now  to  the  alleged  error  of 
the  circuit  court  in  finding  that  the  complain- 
ant was  insane  on  March  11,  1918,  we  are 
of  opinion  that  the  evidence  abundantly  sup- 
ports this  conclusion.  The  appellants  say  in 
their  petition  for  appeal: 

"The  evidence  U  overwhelming  that,  with  the 
exception  of  occasional  intervals,  the  complain- 
ant waa  generally  insane  from  1910  to  Septem- 
ber, 1914." 

And,  this  being  true.  It  follows  that  the 
burden  of  proving  a  Indd  Interval  on  March 
11,  1913,  rested  upon  the  appellants. 

In  the  case  of  Fishburne  v.  Ferguson,  84 
Va.  87, 107.  4  S.  E.  675,  580,  Judge  Lewis,  de- 
livering the  opinion  of  this  court,  said: 

"Although  derangement  when  alleged  must  be 
proved,  yet  if  a  state  of  general  derangement 
be  once  establiahed,  and  a  Incid  interval  is  claim- 
ed to  tiave  afterwards  prevailed  at  a  particular 
period,  then  the  burden  of  proof  is  on  the  party 
alleging  such  lucid  interval  to  show  sanity  and 
competence  at  the  period  the  act  waa  done,  and 
to  which  the  lucid  mterval  refers." 

The  burden  thus  cast  upon  the  appellants 
was  not  sustained.  The  husband,  S.  T.  Inge, 
does  testify  that  she  was  as  nearly  normal 
on  March  11,  1913,  as  he  ever  saw  her ;  but 
be  also  says  that  the  disease,  pellagra,  which 
attacked  her  in  1910,  "crazed  her,"  made  her 
"the  wildest  woman  he  ever  saw,"  and  that 
she  did  not  recover  her  mental  faculties  while 
they  continued  to  live  together.  The  other 
evidence  relied  upon  as  tending  to  show  her 
sanity  when  the  deed  was  made  is  negligible, 
and  the  circuit  court  rightly  found  that  she 
was  not  competent  to  malce  the  deed  to  her 
husband. 

Having  reached  this  conclusion,  it  is  im- 
necessary  to  consider  the  next  assignment  of 
error,  which  assails  the  action  of  the  court  in 
finding  that  the  deed  of  release  and  recon- 
veyance from  S.  T.  Inge  to  his  wife  was  duly 
delivered,  and  therefore  valid  and  binding. 
The  original  deed  being  void,  the  release  Is 
immaterial. 

[I]  Tlie  only  other  question  requiring  our 
consideration  Is  whether  the  court  erred  In 
holding  that  on  November  18,  1914,  when 
Mrs.  Inge  executed  the  deed  of  trust  to  C.  E. 
Smith,  she  was  mentally  competent  to  do  so. 
This  conrt  is  of  opinion  that  the  finding  of 
the  dtcult  conrt  on  this  question  was  right, 
and  the  necessary  result  Is  that  all  the  re- 
maining questions  raised  by  the  appellants 
are  without  merit  and  require  no  further  dis- 
cnssion. 


The  testimony  of  members  of  complainant's 
family  tends  to  show  that  she  was  improving 
in  1014,  prior  to  the  d(ite  on  which  she  left 
her  husband  and  went  to  the  home  of  her 
brother.  The  pliyslclans  who  examined  her 
after  she  came  to  Waverly  considered  her 
competent  to  transact  business  and  so  testi- 
fied. Her  own  testimony,  given  in  this  suit 
some  time  after  she  had  made  the  deed  to 
Smith,  while  indicating  some  eccentricity, 
tends  strongly  to  show  that  she  fully  under- 
stood the  transaction. 

[S]  Aside,  perhaps,  from  the  question  as  to 
the  Cox  place,  the  real  controversy  here  Is  as 
to  the  person  who  shall  act  as  trustee.  All 
parties  concede  that  it  is  best  for  Mrs.  Inge 
to  have  her  estate  In  the  hands  of  a  trustee. 
Her  husband  insists  that  he  Is  glad  to  be  re- 
lieved of  the  trust,  and  she  herself  has  select- 
ed a  man  who  Is  shown  to  be  competent  and 
trustworthy.  The  appellants  object  to  her 
selection  and  prefer  some  member  of  her 
family,  one  or  more  of  whom  would  be  will- 
ing to  act,  and,  unlike  Mr.  Smith,  to  do  so 
without  compensation.  This  Is  a  natural 
preference  on  their  part,  and  it  seems  unfor- 
tunate that  Mrs.  Inge  does  not  take  the  same 
view  of  the  matter,  but  in  declining  to  c<m- 
form  to  their  wish  in  this  re8i>ect  she  is  cer- 
tainly within  her  legal  rights. 

There  is  no  error  in  the  decrees  complained 
of,  and  they  are  affirmed. 

Affirmed. 

(UO  Va.  233) 

BROWN  V.  FORD  et  aL* 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  11,  1017.) 

1.  Tbusts  <s=>161(S)  —  JuBisDionoR  —  Lntw— 
Tbdst  Estate. 

A  court  of  equity,  which  had  in  three  suits 
undertaken  the  entire  control  of  a  trust  estate 
and  in  a  fourth  suit  had  undertaken  to  parti- 
tion realty  and  distribute  the  personalty,  has 
primary  jurisdiction  of  a  daim  l^  a  third  party 
tor  an  equitable  lien  on  such  estate. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent. 
Dig.  {  197 ;    Dec.  Dig.  «i=>151(3).] 

2.  Trusts  ®=»147(2)— "Equitabub  Lnn— Gbe- 

ATION— EXPRISS    AeOEElIEKT. 

An  express  executory  agreement  by  a  benefi- 
ciary to  make  the  whole  corpus  of  an  estate  se- 
curity for  a  debt  creates  an  equitable  lien  on  the 
beneficiary's  ^merest  in  that  estate. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  {  192;    Dec.  Dig.  «=s>147(2).] 

3.  Trtsts   «=»147(2)— Equitable   Lien— Ex- 
press Lien— CoNTiKQENT  Estatb. 

The  fact  that  the  interest  of  a  beneficiary 
who  agreed  to  give  a  lien  on  the  estate  was  con- 
tingent does  not  defeat  the  lien,  but  it  will  at- 
tach when  the  beneficiary's  interest  becomes 
vested. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  192 ;    Dec.  Dig.  «=s>14T(2).] 

4.  Tbubts  «=s>151(3)  —  JuBiBDicnoR  —  Lrett 
— Teust  Bstatb. 

Where  one  share  of  a  trust  ^tate,  on  the 
death  of  the  contingent  beneficiary  before  the 
life  tenant,  was  by  a  compromise  agreement  be- 
tween all  parties  vested  in  a  claimant  charged 
with  the  payment  of  the  debts  of  the  contingent 
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holder,  the  court  in  the  consent  decree  reserving 
the  ri^ht  to  determine  such  debts,  that  court  had 
jurisdiction  as  against  that  claimant  over  a 
daim  for  an  equitable  lien  against  the  original 
estate. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  197 ;    Dec  Dig.  <S=9l51(3).] 
6.  Eqtjitt   «=»39(2)— JuBiBDicnoN— Incidbn- 

TAi,  Relief. 
A  court  of  equity,  which  has  acquired  juris- 
diction to  enforce  a  daim  for  an  equitable  lien, 
can  retain  such  jurisdiction  to  give  legal  relief, 
such  as  a  personal  decree  for  the  payment  of 
money  as  damages  for  breach  of  contract. 

[Ed.  Note. — for  other  cases,  see  E^quity,  Cent. 
Dig.  {§  104r-109,  114;    Dec.  Dig.  <S=>39(2).] 

6.  Limitation  of  Actions  i3=>46(6)— Accbuai. 
OF  RiOHT  OF  Action  —  Breach' of  Con- 
tract. 

The  personal  liability  on  an  agreement  be- 
tween a  contingent  beneficiary  of  a  trust  estate 
to  have  a  claim  made  a  lien  on  the  corpus  of  the 
estate  does  not  arise  imtU  the  death  of  the  life 
tenant,  since  not  until  then  could  the  benefi- 
ciaries have  given  such  lien  by  their  personal 
action  without  the  court's  approval,  and  the 
statute  of  limitations  does  not  begin  to  run 
against  the  action  for  the  breach  of  such  agree- 
ment until  the  death  of  the  life  tenant. 

[Ed.  Note.— For  .  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  S  245;  Dec.  Dig.  «=» 
46(6).] 

7.  Trusts  «=>151(3)  —  Clam  Against  Es- 

TATB— CONTINGKNT  PbOMISB. 

The  claimant  of  an  equitable  lien  created 
by  the  express  promise  of  the  contingent  bene- 
ficiaries to  make  Uie  claim  a  lien  on  the  estate 
is  not  barred  by  laches  for  failing  to  prosecute 
his  claim  before  the  death  of  the  hfe  tenant  five 
years  after  the  agreement,  where  the  delay  was 
caused  by  the  fault  of  the  beneficiaries  in  not 
presenting  the  claim  to  the  court  as  they  agreed, 
nor  is  the  legal  claim  against  the  beneficiaries 
for  breach  of  such  agreement  barred. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  1 197 ;  Dec  Dig.  €=151(3).] 

8.  Trusts  «=»  147(2)— Joint  Contbaot— Bbn- 

EFICIABIES   OF  TBUST  ESTATE. 

An  express  written  agreement  of  three  of 
the  four  beneficiaries  of  a  trust  estate  to  have  a 
claim  made  a  lien  against  the  estate  is  a  joint 
contract. 

[Edv  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  S  192;    Dec  Dig.  <8=»147(2).] 

Appeal  from  Chancery  Court  of  Richmond. 

Claim  by  J.  Henry  Brown  against  Stewart 
H.  Ford  and  others,  filed  in  four  separate 
chancery  suits  relating  to  the  estate  of  A. 
J.  Ford.  From  a  decree  denying  relief  pray- 
ed for,  for  want  of  equity,  claimant  appeals. 
Reversed  and  'remanded. 

Scott  &  Buchanan,  of  Richmond,  for  ap- 
pellant A.  B.  Dickinson,  Abner  C.  Goode, 
and  W.  P.  De  Saussure,  all  of  Richmond, 
for  appellees. 

SIMS,  J.  The  decree  of  the  chancery  court 
complained  of  was  entered  on  July  2,  1915, 
in  four  chancery  causes  pending  therein  of 
abort  atyles:  (1)  Mary  Ducy  Ford,  Who 
Sues,  etc.,  y.  A.  J.  Ford  et  aL ;  (2)  Stewart 
H.  Ford  et  aL  r.  A.  J.  FOrd,  Trustee,  et  al. ; 

(3)  Estelle  Madeline  Ford,  Who  Sues,  etc, 
7.  Charles  Thompson  Hemdon  et  al. ;    and 

(4)  Mary  Lee  Benet  v.  Florence  B.  Qnlncey 


et  al. — on  the  petition  of  appellant,  3.  Henry 
Brown,  filed  therein  on  November  14,  1910, 
on  two  reports  of  Commissioner  Sheild,  one 
filed  June  27,  1912,  and  the  other  July  10, 
1914,  and  on  the  exceptions  of  Stewart  H. 
Ford  and  said  Hemdon  .to  the  second  of  such 
reports.  The  material  part  of  that  decree 
was  as  follows: 

"  •  •  •  The  court  being  of  opinion  that  the 
claims  of  J.  Henry  Brown  asserted  in  his  said 
petition- and  reported  on  in  the  two  above  re- 
ferred to  reports  of  Commissioner  Sheild  ia 
without  equity  in  the  premises,  the  exception  to 
the  report,  that  the  same  is  without  equity,  is 
sustained ;  and  it  is  adjudged,  ordered,  and 
decreed  that  the  said  petition  be  and  the  same 
is  dismissed,  but  without  prejudice  to  the  right 
of  J.  Henry  Brown  to  assert  the  claim  at  law" 

— followed  by  a  provision  decreeing  costs 
against  the  latter. 

There  are  two  assignments  of  error,  name- 
ly, that  the  court  below  erred: 

"(1)  In  entering  the  decree  aforesaid,  dismiss- 
ing the  petition  of  your  petitioner  on  the  above- 
mentioned  excepticm  to  the  commissioner's  re- 
port. 

"(2)  In  not  entering  a  decree  overruling  the 
exceptions  thereto  and  directing  payment  of  the 
amounts  found  to  be  due  to  your  petitioner  by 
the  parties  above  mentioned,  and  in  default  of 
their  so  doing  directing  their  payment  out  of 
the  funds  in  its  charge. 

The  reports  of  Commissioner  SheUd  were 
made  under  the  following  decrees  of  refer- 
ence entered  In  said  four  causes: 

The  first  of  such  reports  was  made  under 
decree  of  reference  entered  on  February  1, 

1912,  the  substance  of  which  was  as  follows : 
"It  appearing  to  the  court  that  the  interests 

of  Mary  Lee  Benet  and  Charles  Thompson 
Hemdon  in  the  Ford  trust  estate  are  incumber- 
ed of  record,  it  ia  adjudged,  ordered,  and  de- 
creed that  these  causes  be  referred  to  one  of 
the  commissioners  in  chancery  of  this  court  who 
will  as  soon  as  possible  report  to  the  court  the 
lieu  debts  due  by  said  Mary  Lee  Benet  and 
Charles  Thompson  Hemdon,  or  against  their 
interests  In  the  Ford  trust  estate,  in  order  of 
their  dignity  and  priority,  respectively,  and  the 
parties  primarily  hable,  together  with  any  other 
matters  deemed  pertinent  by  the  commissioner, 
or  required  to  be  specifically  stated  by  the  par- 
ties, or  any  of  them.    •    •    • " 

The  second  of  such  reports  was  made  un- 
der decree  of  reference  entered  on  June  2, 

1913,  which  so  far  as  it  related  to  the  claim 
of  appellant  recommitted  said  first  report 
with  direction  to  further  Inquire  and  report: 

"(1)  Whether  the  debt  asserted  by  said  J. 
Henry  Brown  in  his  petition  filed  herein  is  pay- 
able by  any  party  to  this  cause,  and,  if  so,  by 
whom  and  the  amount  so  payable? 

"(2)  Whether  the  said  claim,  or  any  part 
thereof,  is  payable  out  of  any  of  the  funds  un- 
der the  control  of  this  court  in  this  cause,  and, 
if  so,  what?" 

In  bis  second  report,  which  is  a  very  able 
and  exhaustive  one,  and  by  which  this  court 
is  greatly  assisted  In  Its  consideration  of 
this  case.  Commissioner  Sheild  reported.  In 
effect,  that  appellant  had  an  equitable  lien 
on  certain  interests  in  or  portions  of  the 
said  "Ford  trust  estate,"  as  follows: 

Item  1.     On  the  Interests  of  Stewart  H. 
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Ford,  Charles  Thompson  Hemdon,  and  Mrs. 
Mary  L«e  Blenet  In  such  estate  for  the 
amount  of  $1,263.50,  under  the  first  contract 
made  with  appellant,  hereinafter  more  par- 
ticularly referred  to. 

Item  2.  On  the  interests  of  Stewart  H. 
Ford  and  Mrs.  Benet  in  sncb  estate  for  the 
amonnt  of  $1,004.00,  nnder  the  second  con- 
tract made  with  appellant,  hereinafter  more 
particularly  referred  to. 

Item  3.  That  as  to  the  other  items  of  his 
debt,  amoimting  to  $291.50,  appellant  had  no 
lien  on  any  portion  of  said  estate,  but  that 
Stewart  H.  Fwd  and  Mrs.  Benet  were  per- 
sonally liable  to  him  therefor. 

The  exceptions  to  said  report  by  Stewart 
H.  Ford  and  Gbarles  Thompson  Hemdon, 
above  referred  to,  were  as  follows: 

"(1)  That  said  commissioner  erred  in  report- 
ing tiiat  a  court  of  equity  has,  or  ever  had,  jn- 
nsdiction  of  the  claim  asserted  by  the  petition- 
er, J.  Henry  Brown,  and  should  have  reported 
tliat  a  court  of  equity  is  without  jurisdiction  of 
eaid  claim. 

"(2)  Said  commissioner  erred  in  holding  that 
the  pleadings  arc  broad  enough  to  include  a 
claim  for  personal  liability  agamst  S.  H.  Ford, 
when  he  should  have  reported  that  a  claim  for 
such  personal  liability  was  not  within  the  plead- 
ings. 

"(3)  Said  commissioner  erred  in  holding  that 
there  was  or  is  any  personal  liability  on  either 
of  the  Ford  children  for  petitioner's  daim,  and 
should  have  reported  that  no  such  liability  ex- 
isted. 

"(4)  Said  commissioner  erred  in  reporting  that 
any  personal  liability  now  exists  on  said  stew- 
art  U.  Ford,  but  should  have  reported  that  the 
liability  against  lum,  if  any  existed,  has  been 
fnllv  discharged. 

"(EA  Said  commissioner  erred  in  reporting  that 
the  daim  asserted  by  the  said  petitioner  was  or 
is  an  equitable  lien  upon  the  interests  of  the 
Ford  children,  or  any  of  them,  and  should  have 
reported  that  said  claim  was  not  a  Uen  upon 
the  interests  of  any  of  them. 

"(6)  Said  commissioner  erred  in  holding  that 
the  alleged  promise  of  Stewart  H.  Ford  to  pay 
the  debt  of  the  Ford  trust  estate  was  not  within 
the  statute  of  parol  agreements,  and  erred  in 
holding  that  the  pa^r  signed  by  Stewart  H. 
Ford  exhibited  in  evidence  was  a  sufficient  mem- 
orandum within  the  requirements  of  that  stat- 
ute, and  should  have  reported  that  said  alleged 
promise  was  within  that  statute,  and  said  paper 
was  not  sufRcient  to  meet  its  requirements. 

"(7)  Said  commissioner  erred  in  reporting  that 
said  contract  set  up  by  petitioner  was  an  en- 
tire contract,  and  should  have  reported  that  it 
was  a  several  (severable)  contract,  and  tiiiat 
such  portion  thereof  as  was  completed  in  1003 
was  barred  by  the  statute  of  limitations. 

"(8)  That  said  commissioner  erred  in  applying 
the  payment  made  by  Stewart  H.  Ford  in  part 
in  the  extinguishment  of  the  alleged  liability 
of  Mary  Lee  Benet,  when  the  whole  of  said  pay- 
ment shotdd  have  l>een  applied  in  the  discharge 
of  the  allied  liability  of  said  Stewart  H.  Ford. 

"(9)  Said  commissioner  erred  in  making  and 
reporting  in  the  enforcement  of  a  new  and  dif- 
ferent contract  from  that  made  by  the  parties, 
when  be  should  have  reported  that  the  rights  of 
the  parties  and  their  UabUities  were  fixed  by  the 
contract  as  made." 

There  were  two  additional  exceptions  by 
Stewart  H.  Ford,  In  which  Mrs.  Benet  did 
not  join,  which  were  as  foUows: 

"(10)  Said  commissioner  erred  in  accepting  the 
statement  of  the  petitioner,  positively  denied  by 


this  exceptant,  as  to  the  assumption  of  personal 
liability  for  the  whole  debt,  thus  ignoring  the 
required  burtlen  of  proof,  and  should  have  re- 
ported that  said  alleged  statement  and  assump- 
tion was  not  sustained  by  the  proof. 

"(11)  Said  commissioner  erred  in  holding  S. 
H.  Ford  Uable  to  the  extent  mentioned  in  said 
report,  when  he  has  already  turned  over  to  peti- 
tioner $1,200,  and  should  have  reported  that 
said  sum  was  a  full  discharge  of  his  alleged  lia- 
bility." 

The  petition  asserted  a  debt  and  an  equi- 
table Uen  as  security  for  the  payment  of  such 
debt  against  the  corpus  of  "the  Ford  estate," 
to  the  amount  of  $2,559  principal,  with  in- 
terest thereon,  for  certain  material  furnish- 
ed and  work  done  by  appellant  in  and  about 
the  Ford  family  section  and  A.  J.  Ford  vault 
in  Hollywood  cemetery,  under  contracts  or 
agreements  therefor  made  at  different  times 
between  appellant  and  certain  of  the  Ford 
children  entitled  in  remainder  to  the  corpus 
of  the  said  estate  after  the  life  estate  of 
their  mother,  Mary  Lucy  Ford,  therein,  con- 
tingent upon  their  respectively  surviving 
their  said  mother. 

Of  the  allegations  of  this  petition  it  is 
deemed  snfiJcient  to  say  that  It  sufflclently 
alleged  in  effect: 

[1]  An  express  executory  agreement,  made 
before  the  material  was  furnished  or  work 
was  commenced  contracted  for  thereby.  In 
March,  1903,  between  appellant,  on  the  one 
part,  and  Stewart  H.  Ford,  B.  W.  Ford,  and 
Mrs.  Mary  Lee  Benet,  on  the  other  part 
(three  of  the  four  Ford  children  who  would 
be  entitled  to  the  whole  corpus  of  said  estate 
In  the  event  they  survived  their  said  mother) 
to  make  the  corpus  of  said  estate  a  security 
for  "Item  1"  of  $1,263.50,  above  mentioned  in 
connection  with  reference  to  Commissioner 
Sbeild's  second  report. 

The  Interests  of  the  Ford  children  in  said 
estate  was  then  contingent,  as  aforesaid,  and 
not  vested. 

(2)  An  express  executory  agreement  made, 
before  the  material  was  furnished  or  work 
was  commenced  contracted  for  thereby,  in 
1908,  between  appellant,  on  the  one  part,  and 
Stewart  H.  Ford  and  Mrs.  Benet,  on  the  oth- 
er part  (B.  W.  Ford  having  meanwhile  died), 
to  make  the  corpus  of  said  estate  a  security 
for  "Item  2,"  of  $1,004,  above  mentioned. 

The  interests  of  one-fourth  each  of  three  of 
said  Ford  children,  to  wit,  Stewart  H.  Ford, 
Mrs.  Benet,  and  Mrs.  Florence  B.  Quincey  in 
said  estate,  being  then  vested,  they  having 
survived  their  said  mother,  who  died  in  1908, 
prior  to  this  second  contract  with  appellant, 
of  the  interest  of  one-fourth  in  said  estate 
which  would  have  belonged  to  B.  W.  Ford, 
had  he  survived  his  mother,  a  portion  was  in 
1910  vested  in  CJIiarles  Thompson  Hemdon  un- 
der a  compromise  agreement  by  the  terms  of 
which  the  latter  took  such  portion  of  such 
Interest  in  the  estate,  by  hit  "content"  and 
the  consent  of  the  other  parties  to  such 
agreement,  "charged'  with  the  payment  of 
"the  debts  and  liabiliUes  of  said  B.  W.  Ford; 
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nnd  by  like  consent  there  was  embodied  In  a 
decree  of  said  chancery  court,  entered  April 
10,  1910.  In  the  above-mentioned  four  causes, 
the  following  provlglons,  among  others,  to 
wit : 

"And  the  court  will  hereafter,  by  proper  de- 
crcos  make  provision  for  the  settlement  with  or 
satisfaction  of  any  other  creditors  of  B.  Well- 
ford  Ford,  deceased,  if  any  there  be,  who  shall 
establish  a  valid  claim  against  the  one-fourth 
interest  in  said  trust  estate  involved  in  this 
clause  of  this  decree"  (beine  the  interest  which 
would  have  belonffed  to  B.  W.  Ford  hod  he  sur- 
vived his  mother),  "other  than  those  specified 
in  this  decree  ont  of  the  amount  payable  to  the 
said  Charles  Thompson  Herndon  under  this 
clause  of  this  decree." 

(50  Express  executory  agreements,  made 
before  the  material  was  furnished  or  work 
commenced,  contracted  for  thereby,  following 
the  agreement  last  mentioned,  between  ap- 
I)ellant,  on  the  one  part,  and  Stewart  H.  Ford 
and  Mrs.  Benet,  on  the  other  part,  to  make 
the  corpus  of  said  estate  a  security  for  "Item 
3,"  of  $291.50,  above  mentioned. 

The  petition  further  alleges  that,  in  con- 
sideration of  and  relying  upon  the  aforesaid 
agreements,  appellant  proceeded  to  and  did 
furnish  the  material  and  do  the  work  thus 
contracted  for  in  accordance  with  such  agree- 
ments. A  bill  or  account  rendered  by  appel- 
lant against  the  "Ford  trust  estate,"  covering 
all  of  said  items,  was  filed  with  the  petition. 

The  prayer  of  the  petition  contains  the  fol- 
lowing :   • 

"♦  •  •  That  petitioner  may  be  paid  the 
full  amount  of  his  bill,  with  interest,  for  work 
done  and  material  furnished  as  herein  shown; 
that  an  order  may  be  entered  herein  establish- 
ing and.  fixing  his  said  debt  and  interest  as  a 
debt  and  lien  against  the  Ford  trust  estate  and 
all  the  property  involved  and  described  in  these 
causes;  *  *  *  and  that  such  other  relief 
may  be  granted  to  petitioner  as  may  be  right 
and  proper  and  as  the  nature  of  his  case  may 
require. 

There  was  proper  personal  service  of  pro- 
cess to  answer  the  petition  upon  Stewart  H. 
Ford  and  said  Herndon,  and  also  upon  the 
execution  of  Mrs.  Florence  B.  Qulncey  and 
upon  her  son,  Clarence  B.  Qulncey,  Jr.  They 
did  not  demur,  plead  to,  or  answer  the  peti- 
tion.   It  was  taken  for  confessed  as  to  them. 

The  appellant,  however,  not  relying  upon 
this  condition  of  the  pleadings,  introduced 
evidence  before  the  commissioner;  and  there 
was  rebuttal  evidence  Introduced  In  behalf 
of  said  exceptants  Stewart  H.  Ford  and  said 
Herndon. 

As  to  the  allegations  of  the  petition  stated 
in  imragrnphs  1,  2,  and  8  next  above,  how- 
ever, there  is  no  conflict  in  the  evidence,  and 
such  allegations  are  sustained  by  the  proof, 
in  addition  to  being  taken  for  confessed  as 
aforesaid.  It  Is  true  that  the  testimony  of 
appellant  is  not  express'  that  there  was  an 
agreement  by  Stewart  H.  Ford  and  Mrs. 
Benet  to  make  the  corpus  of  the  said  estate 
a  security  for  "Item  3"  of  $291.60  above  men- 
tioned; bnt  he  testifies  that  this  work  was 
contracted  to  be  done  as  additioDs  to  the 


work  under  contracts  covering  "Item  1"  and 
"Item  2,"  and  his  testimony  stresses  the  fact 
that  there  were  personal  obligations  in  writ- 
ing by  Stewart  H.  Ford  and  Mrs.  Benet  for 
$200  of  such  $201.50  item ;  and  Commissioner 
Shelld  reported,  as  above  stated,  that  there 
was  no  lien  for  such  $291.50  item,  but  only 
the  personal  obligations  of  the  two  last- 
named  parties  therefor.  The  testimony  of 
Stewart  H.  Ford,  however,  examined  as  a 
witness  for  appellant  when  he  gave  his  first 
deposition,  is  to  the  effect,  indeed,  that  the 
allegations  of  the  petition  stated  in  para- 
graph 3,  as  well  as  in  paragraphs  1  and  2 
next  above,  are  correct.  He  testified  that  he 
had  gone  over  the  entire  account  of  appellant 
filed  with  the  bill,  that  all  the  work  was  prop- 
erly done,  the  charges  therefor  correct,  and 
that  appellant  had  been  employed  to  furnish 
the  material  and  do  the  work,  with  the  in- 
tention to  make  the  Ford  estate  security  and 
liable  therefor.  And  it  seems  to  us  from  the 
whole  proof  clear  that  all  of  the  work  done 
and  material  furnished  by  appellant  was  for 
"the  Ford  estate,"  and  that  there  were  express 
executory  agreements  by  Stewart  H.  Ford, 
B.  W.  Ford,  and  M!rs.  Benet  by  the  first  con- 
tract, and  Stewart  H.  Ford  and  Mrs.  Benet 
by  the  subsequent  contracts,  to  make  the  cor- 
pus of  such  estate  a  security  for  the  payment 
of  all  of  it ;  this  being  the  primary  intention 
of  all  the  contracting  parties. 

The  proof  fails  to  sustain  the  allegations 
of  the  petition  that  Mrs.  Qulncey  authorized 
her  interest  hi  the  Ford  estate  to  be  bound  for 
any  of  debt  to  appellant 

The  only  contention  of  Stewart  H.  Ford  in 
his  depositions  given  in  the  case,  contrary  to 
the  claims  of  appellant,  is  that  the  former 
denies  ever  having  made  any  express  promise 
to  be  personally  bound  for  "Item  1"  and 
"Item  2"  above  referred  to,  of  appellant's 
debt,  claiming  that  his  agreements  were  con- 
fined to  the  undertaking  that  appellant  should 
have  a  lien  on  the  Ford  estate  therefor.  The 
petition,  tn  addition  to  the  allegations  above 
BUmmarlzed,  also  contained  the  allegations 
of  such  express  personal  promise  on  the  part 
of  Stewart  H.  Ford,  and  also  of  Mrs.  Benet 
and  of  B.  W.  Ford  as  to  "Item  1"  aforesaid; 
but  reference  thereto  is  left  out  of  consider- 
ation, as  is  also  the  fact  that  appellant  tes- 
tifies that  such  personal  promises  were  made 
and  the  conflict  thereby  produced  between  the 
testimony  of  appellant  and  Stewart  H.  Ford 
on  this  point  is  also  left  out  of  considera- 
tion, because,  in  the  view  we  take  of  this 
case,  hereinafter  more  particularly  set  forth, 
whether  such'  express  personal  promise  exist- 
ed or  not  is  immaterial. 

It  will  be  observed  that  appellant's  peti- 
tion was  not  filed  in  said  causes  until  Novem- 
ber 14,  1910,  and  the  decree  complained  of 
was  not  entered  until  July  2,  1915,  long  after 
said  contracts  or  agreements  with  appellant 
were  made.  It  seems  that  prior  to  the  entry 
of  such  decree,  just  as  of  what  date  the  reo 
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ord  does  not  sliow,  and  after  the  deatb  of 
Mrs.  Ford  In  1908,  as  it  would  seem,  althong;ta 
this  does  not  clearly  appear  from  the  record, 
Mrs.  Florence  B.  Qulncey  received  and  with- 
drew from  said  suits  her  entire  one-fourth 
interest  In  said  estate,  and  Mrs.  Benet  or 
her  Hen  creditors  did  the  same  as  to  her  one- 
fourth  Interest,  thus  leaving  no  part  of  their 
one-half  of  said  estate  under  the  control  of 
the  court  upon  which  any  lien  In  favor  of  ap- 
pellant could  be  enforced.  The  evidence,  how- 
ever, Is  clear  that  the  delay  in  bringing  the 
said  agreements  with  appellant  to  the  atten- 
tion of  the  court  below  was  not  the  fault  of 
appellant,  but  of  the  said  parties  who  made 
such  agreement  with  him,  who  expressly  un- 
dertook, in  effect,  to  bring  those  matters  to 
the  attention  of  the  court  and  obtain  such 
action  of  the  court  as  might  be  necessary  to 
perfect  the  lien  in  favor  of  appellant  afore- 
said agreed  to  be  made  as  aforesaid.  It  Is 
also  clear  from  the  evidence  that.  If  said 
parties  had  lived  up  to  their  agreements  with 
appellant,  a  lien  would  have  been  fixed  and 
established  on  the  whole  corpus  of  said  es- 
tate, certainly  when  the  interests  in  remain- 
der therein  became  vested  on  the  death  of 
Mrs.  Ford  in  1908. 

It  seems  that  there  are  fnnds  still  under 
the  control  of  the  court  below  belonging  to 
Stewart  H.  Ford  from  bis  one-fourth  Interest 
in  said  estate,  and  to  said  Herndon,  upon 
which  such  portion  of  any  lien  in  favor  of 
appellant  as  may  be  held  as  having  attached 
thereto  could  be  enforced,  and  out  of  which 
any  lien  thereon  created  by  any  personal 
decree  against  the  two  latter  parties  may  be 
enforced. 

In  this  situation  of  the  pleadings,  proof, 
and  funds  under  the  control  of  the  court  be- 
low, the  following  questions  arise  for  our 
determination,  which  will  be  considered  in 
the  order  stated  below,  with  supplementary 
statements  of  fact  shown  by  the  record  es- 
pecially applicable  thereto: 

[1]  First.  Did  the  court  of  equity  below 
have  Jurisdiction  of  the  claim  of  J.  Henry 
Brown  asserted  by  his  said  petition? 

We  are  of  opinion  that  such  ooort  did  have 
such  Jurisdiction. 

The  court  had,  in  the  three  chancery  causes 
first  above  named,  taken  Jurisdiction  of 
the  management  atad  control  of  the  whole 
corpus  of  said  estate,  and  In  the  last-named 
or  fourth  of  such  causes  bad  taken  Jurisdic- 
tion to  partition  the  real  estate  and  distribute 
the  personalty  of  "the  Ford  estate." 

(a)  As  to  Stewart  H.  Ford  such  court  had 
unquestionable  primary  Jurisdiction  as  a 
court  of  equity  of  the  claim  of  appellant 
against  him,  to  the  extent  that  such  claim 
was  an  equitable  lien  on  his  interest  In  said 
estate  under  the  control  of  the  court  This 
position  Is  not  controverted  by  him  or  his 
counsel  aa  we  understand  it 

The  case  of  Stevens  v.  McOormick,  90  Va. 
735. 19  S.  B.  742,  dted  by  counsel  for  except- 


ants, docs  not  decide  that  In  a  partition  suit 
a  lien  creditor  may  not  Invoke  the  Jurisdiction 
of  a  court  of  equity  by  petition  therein  (which 
the  statute  indeed  then  as  now  expressly 
provides  may  be  done),  but  merely  that  It 
was  not  Incumbent  on  the  plaintiffs  in  a  par- 
tition suit  to  make  creditors  parties. 

[2]  The  express  executory  agreement  afore- 
said on  the  part  of  Stewart  H.  Ford  to  make 
the  whole  corpus  of  the  Ford  estate  a  securi- 
ty for  the  whole  debt  to  appellant  operated 
to  create,  and  had  the  effect  that  It  did  cre- 
ate, an  equitable  lien  on  his  one-fourth  inter- 
est in  such  estate. 

As  stated  by  2  P<»neroy's  Equity  (2d  Ed.) 
I  1236: 

"The  doctrine  may  be  stated  in  its  most  gen- 
eral form  that  every  express  executory  agree- 
ment in  writing,  whereby  the  contracting  party 
BufBclently  indicates  an  intention  to  make  gome 
particular  property,  real  or  personal,  or  fund, 
therein  described  and  identified,  a  security  for 
a  debt  or  other  obligation  •  •  •  creates  an 
equitable  lien  upon  the  property  so  indicated, 
which  is  enforceable  against  the  property. 
•  *  •  Under  like  circumstances  a  mere  verbal 
agreement  may  create  a  similar  lien  upon  per- 
sonal property." 

"Whatever  the  form  of  the  contract  may  be, 
if  it  is  intended  thereby  to  create  a  security, 
it  is  an  equitable  mortgage,  enforced  upon  the 
principle  tbnt  equity  will  treat  that  as  done 
which,  by  agreement,  is  to  be  done."  Dulaney 
V.  Willis,  96  Va.  608,  29  S.  B.  324,  64  Am.  St 
Rep.  816. 

The  first  contract  or  agreement  with  appel- 
lant was  in  writing,  the  second  verbal,  the 
third  and  fourth  in  part  in  writing,  and  the 
fifth  in  part  In  writing  from  Mrs.  Benet,  and 
nitlfled  verbally  by  Stewart  H.  Ford.  How- 
ever, no  Issue  Is  made  before  us  with  respect 
to  the  Ford  estate  being  real  or  personal  es- 
tate; hence  we  may  treat  as  immaterial,  so 
far  as  the  existence  of  an  equitable  lien  Is 
concerned,  any  question  of  whether  the  agree- 
ments mentioned  were  verbal  or  In  writing. 

[3]  That  the  Interest  of  Stewart  H.  Ford 
was  not  vested,  but  contingent  upon  hla  sur- 
viving his  mother,  when  the  first  agreement 
with  appellant  was  made,  Is  also  Immaterial. 
When  the  contingent  Interest  became  vested 
up<m  the  deatb  of  his  mother  in  1908,  the 
equitable  lien  attached  thereto  In  favor  of  ap- 
pellant 

As  laid  down  In  the  same  authority  last 
above  quoted  (3  Pomeroy's  Eq.  [2d  Ed.]  { 
1291): 

"According  to  the  general  doctrine  of  equity, 
established  beyond  any  doubt  by  the  highest  au- 
thorities, the  •  •  •  equitable  lien  upon  prop- 
erty to  be  acquired  in  toe  future  is  valid  and 
enforceable.    •    •    •" 

(b)  As  to  Mrs.  Benet  and  Mrs.  Qulncey,  for 
the  reasons  stated  above  (the  petition  being 
taken  for  confessed  as  to  them  also)  the  ap- 
pellant had  at  one  time,  in  accordance  with 
the  allegations  of  the  petition,  an  equitable 
lien  on  their  one-half  interest  In  said  estate 
as  security  for  bis  debt,  which  was  lost  by 
the  failure  of  Stewart  H.  Ford,  B.  W.  Ford, 
and  Mrs.  Benet  to  comply  with  their  first 
contract  with  appellant,  and  by  the  same 
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breadi  of  their  second,  third,  fourth,  and 
fifth  contracts  with  appellant  by  Stewart  H. 
Ford  and  Mrs.  Benet ;  so  that  the  court  had 
unquestionable  primary  jurisdiction  as  a 
court  of  equity  of  the  claim  of  appellant 
against  Mrs.  Benet  and  Mrs.  Qulncey,  in  so 
far  as  he  asserted  by  his  petition  an  equitable 
lien  against  their  said  interests  in  said  estate. 

[4]  (c)  As  to  said  Hemdon,  by  bis  content, 
as  above  stated,  and  in  accordance  with  the 
decree  of  court  of  April  10,  1910,  above  re- 
ferred to,  the  court  below  had,  aS  a  court  of 
equity,  unquestionable  primary  Jurisdiction 
of  the  claim  of  appellant  asserted  in  his  pe- 
tition as  a  debt  and  liability  of  B.  W.  Ford 
against  the  fund  under  the  control  of  the 
court  belonging  to  said  Hemdon  "charged" 
with  the  payment  of  "the  debts  and  liabili- 
ties" of  B.  W.  Ford. 

As  it  follows  from  what  we  have  said  that 
the  decree  complained  of  was  erroneous,  and 
hence  further  decree  will  be  necessary,  we 
have  to  consider  and  pass  upon  the  following 
further  questions,  In  their  order  as  stated 
below,  namely: 

[6]  Second.  The  court  below  having  Juris- 
diction of  the  case  In  the  exercise  of  its 
primary  Jurisdiction  as  a  court  of  equity, 
should  it  have  gone  on  under  the  prayer  of 
said  petition  for  general  relief  to  give  appel- 
lant complete  relief  in  accordance  with  his 
rights  arising  from  the  allegations  of  fact  in 
his  petition,  even  to  the  extent  of  enforcing 
all  TaUd  and  subsisting  legal  demands? 

We  think  the  court  below  should  have  giv- 
en this  complete  relief. 

The  Jurisdiction  of  a  court  of  equity,  hav- 
ing once  acquired  Jurisdiction  of  a  cause  on 
equitable  grounds,  to  go  on  to  grant  com- 
plete relief,  even  to  the  extent  of  establish- 
ing legal  rights  and  enforcing  legal  remedies, 
such  as  rendering  personal  decrees  for  money, 
damages  for  breach  of  contract,  etc.,  is  well 
settled  in  Virginia  by  a  long  line  of  decisions. 
See  Chichester  v.  Vass,  1  Munf.  (16  Ya.)  98, 
4  Am.  Dec.  531;  Grubb  v.  Starkey,  90  Va. 
831,  20  8.  E.  784;  Beecher  v.  Lewis,  etc.,  84 
Va.  630,  6  S.  E.  367;  Walters  v.  Farmers' 
Bank,  76  Va.  12;  McArthur  v.  Chase,  13 
Grat.  (54  Va.)  680;  Steans  v.  Beckham,  3 
Grat  (72  Va.)  379;  Johnson  v.  Bunn,  eta, 
108  Va.  490,  62  S.  E.  341,  19  I/.  R.  A.  (N.  S.) 
1064;  and  othei*  cases  too  numerous  to  dte. 

The  authorities  cited  by  counsel  for  said 
exceptants  on  this  point  of  Linkous  v.  Ste- 
vens, 116  Va.  898,  83  S.  R  417,  Black  on 
Judgments,  pp.  907,  908,  Newberry  v.  Dutton, 
114  Va.  102,  76  S.  B.  785,  Green  v.  Spaulding, 
76  Va.  411,  Sweeney  v.  Foster,  112  Va.  499, 
603,  71  S.  E.  548,  Spangler  v.  Ashwell,  114 
Va..325,  328,  76  S.  E.  281,  and  Branham  v. 
Artrip,  116  Va.  314,  79  S.  E.  390,  are  not  In 
conflict  with  this  rule,  and  are  not  applica- 
ble to  the  case  before  ns. 

Third.  Was  the  legal  claim  of  appellant 
against  Stewart  H.  Ford  beyond  the  equitable 
lien  on  the  Interest  of  the  latter  In  the  Ford 
estate,  a  subsisting  demand? 


As  to  this  counsel  for  eiceptaatB  take  the 
position  in  their  briefs  that: 

(a)  All  of  the  said  $1,263.50  portion  of  ap- 
pellant's debt  under  the  first  contract  is 
barred  by  the  three  or  even  five  year  bar  of 
the  statute  of  limitations,  except  $200  there- 
of, because  $1,063.50  amount  of  such  work 
was  completed  in  1903,  more  than  five  years 
before  the  institution  of  suit  by  said  petition ; 
exceptants  claiming  that,  after  doing  such 
$1,063.50  part  of  the  first  contract  work,  ap- 
pellant abandoned  work  under  such  contract, 
and  did  not  commence  again  nntU  be  was 
given  the  second  contract. 

(b)  The  whole  of  appellant's  debt  is  bar- 
red by  his  laches- In  not  sooner  instituting  bis 
suit. 

[>]  As  to  position  (a): 

The  personal  liabiuty  of  Stewart  H.  Ford 
to  appellant — and  the  same  is  true  as  to  Mrs. 
Benet,  and  as  to  B.  W.  Ford  to  the  extent  of 
his  undertaking  under  the  first  contract — did 
not  arise  until  there  was  a  failure  to  give  a 
lien  on  the  corpus  of  the  Ford  estate  as  prom- 
ised. This  could  not  have  been  done  by  the 
individuals  who  contracted  to  give  it,  by 
their  personal  action,  until  the  contingent 
Interests  In  remainder  became  vested,  namely, 
untU  after  the  death  of  Mrs.  Ford  in  1908. 
Until  then  the  perfection  of  the  lien  promised 
was  within  the  discretion  of  the  court.  Af- 
terwards it  was  within  the  power  of  the 
promisors,  Stewart  H.  Ford  and  Mrs.  Benet, 
and  of  said  Hemdon,  who  took  his  share  of 
B.  W.  Ford's  Interest  cum  onere  as  aforesaid, 
without  depending  upon  court  approval,  to 
comply  with  said  promise.  Therefore  the 
statute  did  not  begin  to  run  upon  the  com- 
pletion of  said  portion  of  work,  etc.,  done  in 
1903,  but  upon  the  failure  to  give  the  lien  as 
promised,  which  did  not  occur  until  after  tbe 
death  of  Mrs.  Ford  in  190a  See  25  Cyc  p. 
1068,  par.  4;  3  Page  on  Contracts,  {  1656. 
This  was  less  than  three  years  before  the 
petition  was  filed.  Therefore  the  statute  of 
limitations  bars  no  part  of  the  appellant's 
debt — aside  from  any  consideration  of  the 
fact  that  the  contract  for  part  of  the  work, 
etc.,  was  in  writing,  so  that  the  five-year  stat- 
ute of  limitation  applied;  and  apart  from 
considering  whether  the  contract  of  1903  was 
an  entire  contract,  or  was  severable  as  to 
the  items  of  work  done,  etc^  under  It 

[7]  As  to  position  (b): 

As  to  the  assertion  of  claim  of  said  equi- 
table lien:  According  to  the  uncontradicted 
evidence  in  the  case,  the  delay  in  presentinfr 
the  claim  of  appellant  to  the  court  was  not 
the  fault  of  the  latter,  but  of  Stewart  H. 
Ford,  Mirs.  Benet,  and  B.  W.  Ford,  and  said 
Hemdon  stands  in  the  shoes  of  the  latter  with 
respect  .to  this  question,  having  taken  what 
the  latter  did  of  the  Ford  estate  cum  on»« 
as  aforesaid. 

As  to  the  assertion  by  appellant  of  said 
legal  liability  to  him,  the  right  to  assert  sudi 
liability  did  not  arise  until  the  failure  t» 
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(Jve  the  promised  lien  on  the  Ford  estate 
occurred,  which  was  not  until  after  the 
death  of  Mrs.  Ford  In  1908,  as  above  stated. 

Hence  we  do  not  think  the  doctrine  of 
laches  applies  In  the  case  before  ns,  or  can 
be  Invoked  against  appellant  by  exceptants. 

[»]  Fourth.  Was  the  legal  UablUty  of  B. 
W.  Ford,  Stewart  H.  Ford,  and  Mrs.  Benet 
Joint  or  several? 

As  we  have  stated,  snch  liability  arose 
from  the  express  promises  to  make  the  entire 
corpus  of  the  Ford  estate  a  security  for  ap- 
pellant's debt  and  their  breach  of  such  prom- 
ise. This  promise  of  B.  W.  Ford  was  con- 
fined to  the  debt  which  arose  under  the  first 
contract  It  was  a  contract,  along  with 
Stewart  H.  Ford  and  Mrs.  Benet,  of  the  one 
part,  with  appellant,  of  the  other  part,  to 
the  extent  of  $1,263.50  of  appellant's  said 
debt,  and  was  clearly,  we  think,  a  Joint  con- 
tract. 

mte  remaining  promises  of  Stewart  H. 
Ford  and  Mrs.  Benet  with  respect  to  provid- 
ing such  security  was  clearly,  we  think,  a 
Joint  contract,  and  covered  the  remainder  of 
appellant's  debt  of  $1,004  under  the  1908  con- 
tract, and  $291.50  under  the  subsequent  con- 
tracts. 

Fifth.  But  one  other  matter  remains  to  be 
noticed.  On  August  5,  1911,  Stewart  H.  Ford 
paid  to  appellant  the  sum  of  $1,200  "as  ap- 
proximately one  third"  of  appellant's  bill, 
"principal  and  Interest,"  which  Ford  directed 
to  be  applied,  and  which  appellant  in  fact 
applied,  to  the  Items  of  the  bill  or  account 
of  latter  filed  with  his  petition  arising  under 
the  contracts  subsequent  to  that  of  1903. 
The  result  of  this  application  of  this  payment 
is  as  follows: 

1.  $1,263.50,  with  interest  thereon  from 
December  1,  1008,  until  paid,  was  left  due 
and  unpaid  to  appellant  under  said  first  con- 
tract by  Stewart  H.  Ford,  Mrs.  Benet,  and 
C.  T.  Herndon,  for  one-third  of  which  there 
Is  a  Hen  on  the  Interest  belonging  to  Stewart 
H.  Ford  under  the  control  of  the  said  court 
below,  a  like  lien  for  one-third  thereof  on  the 
interest  of  G.  T.  Herndon  In  such  fund  belong- 
ing to  him,  and  a  Joint  personal  obligation 
for  the  remainder  upon  Stewart  H.  Ford  and 
Mrs.  Mary  Lee  Benet,  decree  for  which  will 
create  a  further  lien  on  said  Stewart  H.  Ford 
fond  under  control  of  court,  and  to  the  bene- 
fit of  such  decree  against  Mrs.  Benet  the 
said  Stewart  H.  Ford  will  be  entitled  to  be 
subrogated,  if  the  lien  thereof  is  enforced 
against  eadx  fund  belonging  to  him. 

2.  $292.17,  with  Interest  thereon  from  Au- 
gust 6, 1911,  until  paid,  was  left  due  and  un- 
paid to  appellant  under  the  other  contracts 
aforesaid  by  Stewart  H.  Ford  and  Mrs.  Benet, 
for  one-half  of  which  there  is  a  lien  on  the 
interest  belonging  to  Stewart  H.  Ford  un- 
der the  control  of  the  said  court  below,  and 
a  Joint  personal  obligation  of  the  latter  and 
Mrs.  Benet  for  the  remainder  thereot  decree 


for  which  will  create  a  furOier  lien  on  said 
Stewart  H.  Ford  fund  under  control  of  court, 
to  the  benefit  of  which  decree  he  will  be  en- 
titled to  be  subrogated  against  Mrs.  Benet,  if 
the  Hen  thereof  Is  enforced  against  such  fund 
belonging  to  him,  and  with  right  In  said  Stew- 
art H.  Ford,  should  he  so  desire  and  be  so 
advised,  to  have  a  personal  decree  over 
against  the  said  Mrs.  Benet  for  one-half  of 
said  $1,200  paid  as  aforesaid  by  him,  to  wit, 
for  $600,  with  interest  from  August  5,  1911, 
until  paid. 

The  foregoing  statement  under  said  "Fifth" 
heading  of  this  opinion  is  worked  out  upon 
the  assumption  tha(  no  funds  belonging  to 
Mrs.  Benet  remain  under  the  control  of  the 
court  below.  This  seems  to  be  the  fact  from 
the  record,  but  It  does  not  clearly  appear.  In 
view  of  the  possibility  of  error  In  this  matter 
In  the  condition  of  the  record  before  us,  this 
court  will  not  enter  in  its  decree  any  provi- 
sions for  the  payment  of  appellant's  debt,  but 
win  remand  the  cause  to  the  court  below  for 
further  decree  by  it,  as  presently  to  be  stated. 

For  the  foregoing  reasons,  the  decree  com- 
plained of  must  be  reversed  and  set  aside, 
and  these  causes  wUl  be  remanded  to  the 
said  court  below  for  further  decree  therein 
to  be  entered  not  in  conflict  with  this  opinion. 

Eeversed. 

020  Va.  83») 

JOHNSON   T,  BUTTON,   Ins.   Com'r,  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
11,  1917.) 

1.  Insurance    ®=384(2)  —  Compensation    or 
Agents— Insolvenct  of  Compant. 

An  insurance  agent  cannot  be  required  to 
return  part  of  his  commissions,  where  the  in- 
surer becomes  insolvent,  requiring  return  of 
part  of  the  premiums. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  111 ;  Dec.  Dig.  ®=»84(2).] 

2.  Insubahcx  €=943— Betttbn  or  Pbejciuii— 
Insolvency  or  Coicpant. 

Insolvency  of  insurer  entitles  policy  holders 
to  return  premiums  on  the  "pro  rata,''  instead 
of  the  "short  rate,"  bads. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  51-53;  Dec  Dig.  <8=>43.] 

3.  Insubancb  €=>44— Foreign  Companies  — 

ANCIIiLABT  I^BOCEEDINOS  ON   INBOLVENCT. 

It  is  proper,  in  ancillary  proceedings  in  re- 
spect to  an  msolTcnt  foreign  insurance  compa- 
ny, to  decree  that  premiums  collected  by  the  re- 
ceiver from  8ut»gents  be  turned  over  to  the 
general  agent,  instead  of  directing  settlement 
therein  between  such  agent  and  the  subagents 
and  the  company,  or  that  it  be  held  to  await  a 
settlement  between  all  parties;  the  general 
agent  being  liable  to  the  company  for  premiums, 
and  being  under  sufficient  bond. 

(Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  i  54;  Dec.  Dig.  <S==>44.] 

4.  Insubanoe  €=»44— Accoxjntino  bt  Agent 
—Insolvent  Foreign  Company. 

The  proper  place  for  a  settlement  by  the 
general  agent  for  two  states  of  an  insolvent  In- 
surance company  of  another  state  is  in  the  suit 
in  that  state  for  general  liquidation  of  the  com- 
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pany'a  basinesa,  and  not  in  an  ancillary  pro- 
ceeding in  one  of  the  other  two  states. 

TKd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  64;    Dec.  Dig.  <S=>44.] 

5.  Insubance  C=»43. 

The  agent  of  an  insurance  company  to 
whom,  when  it  became  insolvent,  policy  holders 
assigned  their  policies,  hns  the  same  rights  as 
to  return  of  premiums,  including  liens  on  securi- 
ties with  the  state  treasurer,  as  other  policy 
holders. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  5i-S3 ;    Dec.  Dig.  <&=>43.] 

Appeal  from  Circuit  Court  of  City  of  Bdch- 
mond. 

Ancillary  proceeding  by  Joseph  Button, 
Commissioner  of  Insurance,  and  others, 
against  tlie  American  Union  Fire  Insurance 
Company,  a  foreign  Insolvent  company. 
From  the  decree,  Charles  Johnson,  general 
receiver  of  the  company,  appeals;  cross-er- 
ror being  assigned.    Amended  and  affirmed. 

Eelley  &  Coulbonm,  of  Richmond,  for  ap- 
pellant. John  B.  Minor,  of  Richmond,  and  J. 
Winston  Read,  of  Newport  News,  for  appel- 
lees. 

WHITTL"E,  J.  The  American  Union  Fire 
Insurance  Company,  a  Pennsylvania  corpo- 
ration, having  compiled  with  the  statutory 
requirements,  including  the  deposit  of  $25,- 
000  of  securities  with  the  treasurer  of  the 
commonwealth,  was  licensed  to  engage  in  the 
business  of  fire  Insurance  In  this  state.  To 
that  end,  on  May  1,  1911,  it  appointed  Sol 
Miller  general  agent  for  Virginia,  which 
agency  was  subsequently  extended  so  as  to 
embrace  the  territory  of  West  Virginia  and 
include  the  business  of  the  Monongahela  Un- 
derwriters' Agency. 

In  March,  1913,  the  state  of  Pennsylimnla, 
in  a  proceeding  at  the  relation  of  Its  insur- 
ance commissioner,  procured  a  decree  from 
the  court  of  common  pleas  of  Dauphin  coun- 
ty. In  that  state,  determining  the  Insolvency 
of  the  insurance  company,  and  ordering  its 
dissolution  and  liquidation  of  its  business  by 
the  State  Insurance  Commissioner.  By  Its 
terms  the  decree  became  effective  March  27, 
1913.  On  March  12,  1913,  the  commonwealth 
of  Virginia  at  the  relation  of  Joseph  But- 
ton, Commissioner  of  Insurance,  filed  an  an- 
cillary petition  In  the  circuit  court  of  the 
city  of  Richmond  against  the  company,  al 
leging  its  insolvency  and  reciting  the  receiv- 
ership proceedings  against  It  In  the  Pennsyl- 
vania court.  The  petition  also  charged  that 
there  were  unadjusted  and  unsettled  de- 
mands against  the  company  for  fire  losses 
sustained  by  policy  holders  in  this  state,  and 
prayed  that  It  be  required  to  show  cause  why 
the  Commissioner  of  Insurance  should  not 
take  possession  of  Its  assets  therein  and  dis- 
tribute the  proceeds  among  those  ascertained 
.to  be  entitled  thereto.  A  creditors'  bill  was 
likewise  filed  in  the  circuit  court  against  the 
company,  which  prayed  for  similar  relief; 


and   the   two   proceedings    were   heard    to- 
gether. 

The  compensation  of  MUler  was  fixed  by 
written  contract  at  35  per  cent,  commis- 
sions upon  all  policies  written  by  him  and 
his  subagents  in  this  state.  Miller  filed  his 
petition  In  the  proceedings.  In  wliich,  advert- 
ing to  the  Pennsylvania  receiversiiip,  he  al* 
leged  that: 

He  "was  advised  that  the  appointment  of  said 
receiver  ipso  facto  canceled  all  the  policies  of 
said  companies  then  outstanding;  but  in  addi- 
tion that  he  had  been  instructed  by  the  proper 
oflicera  of  said  receivership  to  discontinue 
writinc  business  for  said  companies,  and  ad- 
vised that  all  policies  should  be  canceled.  There- 
upon petitioner  and  his  subagents  took  the  neces- 
sary steps  to  cancel  said  policies,  and  return 
the  proper  proportion  of  tiie  premiums  to  policy 
holders." 

The  company  made  no  answer  to  this  pe- 
tition by  demurrer  or  other  pleading,  and 
the  court  directed  a  reference  to  one  of  its 
commissioners  In  chancery  to  Inquire  Into 
the  various  matters  involved  in  the  subsidi- 
ary litigation. 

With  respect  to  the  main  contention  of 
the  general  receiver,  that  the  Virginia  agoits 
should  be  required  to  pay  bade  unearned 
commissions  on  policies  canceled  at  the  time 
of  the  receivership,  the  commissioner  made 
the  following  finding:  That,  after  the  re- 
ceivership, these  agents,  in  order  to  protect 
their  policy  holders,  issued  new.  policies  In 
other  companies  for  the  unexpired  terms  of 
the  old  policies,  whidi  latter.  In  considera- 
tion of  the  new  policies,  were  surrendered  to 
the  agents.  The  agents  filed  the  old  poli- 
cies of  which  they  held  assignments  and 
claimed  the  return  premiums  for  the  unex- 
pired terms.  And  the  commissioner  was  of 
opinion  that  they  occupied  the  same  posi- 
tion that  the  policy  holders  would  have  oe- 
cupled  if  they  had  filed  their  policies  direct: 
that  the  agents  had  performed  their  full  du- 
ty to  the  companies  in  issuing  policies,  col- 
lecting praniums,  and  delivering  the  poli- 
cies to  the  Insured,  and  that  the  failure  of 
the  companies  was  through  no  fault  of 
theirs;  and  that  their  only  reason  for  ap- 
pearing In  this  litigation  was  to  file  their 
claims  for  unearned  premiums  on  the  polldeB 
held  by  th^n  as  assignees. 

The  coinmlssioner's  findings  upon  the 
principal  questions  referred  to  him  were  ad- 
verse to  the  company,  and  the  general  re- 
ceiver appealed  from  a  decree  confirming  his 
report. 

[1,  2]  The  contention  of  appellant  with  re- 
spect to  the  agents'  compensation  is  that,  1q- 
asmucb  as  their  commissions  were  based  up- 
on "net  premiums,"  all  claims  tat  "return 
premiums"  should  be  charged  with  their  pro- 
portionate part  of  the  commissions;  and 
furthermore  that,  as  the  policies  had  not 
been  canceled  by  the  oompaoy,  return  pre- 
miums should  be  computed  upon  what  is 
known  as  the  "short  rate"  basis.    The  op- 
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poedng  theory  of  tbe  agents  conformed  to  the 
findings  of  the  commissioner  as  approved  by 
the  circuit  court 

The  affidavits  of  representattve  agents  of 
a  number  of  fire  insurance  companies  show 
that  it  Is  the  custom  and  usage  with  such 
companies  to  construe  the  term  "net  premi- 
ums," In  contracts  similar  to  the  one  In  ques- 
tion, to  mean  that  the  general  or  local  agent 
of  the  company  should  return  the  proper  pro- 
portion of  all  premiums  which  had  either 
been  canceled  by  the  insured,  or  by  the  com- 
pany while  a  going  concern,  without  any  neg- 
lect <x  default  on  the  part  of  such  company ; 
but  that  where  the  company  had  been  placed 
In  the  hands  of  a  receiver,  and  Its  policies 
canceled  without  fault  on  the  part  of  the 
agent,  no  obligation  rested  on  such  agent  to 
return  any  part  of  the  commissions  received 
by  him  on  premiums  on  policies  so  canceled. 

In  22  Gya  1440,  the  general  rule  Is  thus 
stated: 

"The  rights  of  an  agent  to  compensation  as  to 
canceled  policies  must  be  determined  according 
to  the  contract,  express  or  implied,  under  wliicn 
be  is  employed,  and  it  may  be  competent  to 
■bow  the  course  of  dealing  between  bim  and  the 
company  in  order  to  fix  bis  compensation.  He 
is  generally  entitled  to  commissions  on  the 
whole  premium  paid,  and  cannot  be  limited  to 
the  portion  earned  up  to  the  time  of  cancella- 
tion— citing  Insurance  Com.  v.  People's  Fire 
Ina.  Co.,  68  N.  H.  51,  44  Atl.  82 ;  Oarfleld  v. 
Rutland  Ins.  Co.,  68  Vt.  649,  3S  Atl.  235 ;  Am. 
Steam  Boiler  Ina.  Ca  v.  Anderson,  6  N.  Y. 
Snpp.  507. 

And  In  22  Cyc.  p.  1404,  it  Is  said: 
"The  Insolvency  of  an  insurance  company  con- 
stitutes a  breach  of  contract  on  its  part,  and 
on  dissolution  of  the  company  claims  of  policy 
holders  are  debts  due  in  prsesenti.  •  •  •  A 
eompany  cannot  recover  premiums  for  the  por- 
tion of  the  term  of  insurance  after  inswlvency 
has  taken  place.  Nor  can  it  maintain  an  action 
against  an  agent  for  the  recovery  of  premiums 
received,  bv  bim,  the  consideration  for  which  has 
thus  failed.  The  insolvency  ol  the  company  be- 
ing a  breach  of  its  contract  as  to  an  existing 
policy  bolder,  the  latter  is  entitled  to  recover 
the  portion  of  the  premium  paid  which  is  un- 
earned at  the  time  of  the  insolvency,  and  this 
Is  so  even  though  there  is  no  provision  for  re- 
funding premiums  paid." 

These  authorities  hold  that  insolvency  of 
the  company  Ipso  facto  cancels  its  outstand- 
ing policies  and  entitles  policy  holders  to 
'^tum  premiums"  upon  the  "pro  rata"  In- 
stead of  upon  the  "short  rate"  basis,  as  con- 
tended by  appellant. 

The  case  of  Hay  v.  Union  E^e  Ins.  Co.,  and 
the  Monongahela  Underwriters'  Agency,  etc., 
167  N.  C.  82,  83  S.  E.  242,  involved  the  same 
question  with  the  same  companies  touching 
the  effect  of  their  Insolvency  upon  the  North 
Carolina  business,  and  therefore  is  directly 
Is  point.  The  facts. in  the  two  cases  are 
identical,  and,  upon  a  review  of  the  author- 
ities, the  court  holds: 

"Where,  a  fire  oompaoy,  after  writing  nu- 
merous policies,  became  insolvent,  it  could  not 
demand  a  return  of  a  proportionate  part  of  the 
commissions  paid  the  agents,  there  being  no 
cnstom  requiring  such  return  of  commissions  as 
in  case  of  surrender,  and  the  company  not  being 
entitled  to  profit  by  its  own  default;  hence  no 


such  deduction  could  be  made  from  claims  of 
policy  holders  for  unearned  premiums  assign- 
ed to  the  agents." 

The  agent's  claim  to  commissions  rests  up- 
on the  conclusive  ground  that  he  has  fully 
complied  with  the  terms  of  his  employment, 
and  the  transaction  falls  of  accomplishment 
from  no  fault  of  Ills,  but  from  the  Insolven- 
cy of  the  company.  See  the  well-reasoned 
case  of  Currier  v.  Mut.  Beserve  Fund  Life 
Aas'n,  108  Fed.  737,  47  C.  0.  A.  (5th  Wr.) 
651,  citing  4  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
972;  Story  on  Agency,  S  329;  Mechem  on 
Agency,  SS  611i  612;  16  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  911;  Kocft  v.  Ommerling,  22 
How.  69,  16  L.  Ed.  292. 

An  examination  of  the  authorities  relied 
on  by  appellant  shows  that  some  of  them 
are  to  be  distinguished  from  this  case  upon 
the  facts,  and  that  others  have  been  over- 
ruled by  subsequent  decisions. 

Upon  the  main  question,  it  seems  to  us 
that  the  better  reason  and  weight  of  author- 
ity are  on  the  side  of  appellees. 

[3]  The  second  assignment  of  error  involves 
the  action  of  the  circuit  court  in  decreeing 
that  $911.31,  collected  by  Beceiver  Johnson 
from  subagents  be  turned  over  to  the  gen- 
eral agent  Miller,  instead  of  being  held  to 
await  a  settlement  between  all  parties;  and 
also  declining  to  direct  settlements  in  this 
proceeding,  without  consent  of  parties,  be- 
tween Miller  and  his  subagents,  and  between 
bim  and  tiiB  companies. 

We  find  no  error  in  this  ruling.  Miller  had 
the  appointment  of  the  subagents,  and  was 
personally  liable  to  the  companies  for  any 
balances  that  might  be  due  from  subagents 
within  his  territory,  and  was  under  bond  in 
the  penalty  of  $5,000  for  the  faithful  per- 
formance of  his  contract  There  Is  no  sug- 
gestion of  insolvency  or  Inadequacy  of  the 
security  given  by  Miller  to  meet  any  pos- 
sible balance  that  might  be  ascertained  to 
be  due  from  lilm  to  his  principal.  The  fund 
in  question  forms  no  part  of  the  assets  of  the 
company,  but  is  the  property  of  Miller  and 
was  rightfully  decreed  to  Iilm. 

[♦]  Nor  was  it  error  In  the  court.  In  ex- 
ercising a  limited  statutory  Jurisdiction,  to 
decline  to  decree  a  settlement  between  Miller 
and  the  companies.  Such  settlement  neces- 
sarily would  cover  the  transactions  of  the 
general  agent  both  in  Virginia  and  West  Vir- 
ginia, and  the  proper  place  for  that  settle- 
ment is  the  suit  In  Pennsylvania  for  general 
liquidation  of  the  companies'  business. 

[S]  nie  third  assignment  of  error  challeng- 
es the  ruling  of  the  circuit  court  establishing 
Miller's  lien  upon  the  bonds  deposited  with 
the  state  treasurer  for  return  premiums  as 
assignee  of  certain  policies,  the  contention 
being  that  Miller  should  (mly  be  allowed  a 
Ueu  for  such  balance  as  might  be  found  due 
upon  a  settlement  with  the  company  as  gen- 
eral agent  on  Virginia  business. 

What  has  already  been  said  in  the  dis- 
cussion of  ttie  second  assignment  of  error  to 
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some  extent  applies  to  tbls  assignment. 
With  respect  to  policies  held  by  Miller  as 
assignee,  he  stands  on  the  same  plane  with 
all  other  holders  of  Virginia  policies  can- 
celed by  the  Insolvency  of  the  company,  and 
is  entitled  to  share  with  them  the  benefits  of 
his  statutory  lien  on  the  securities  held  by 
the  treasurer.  Non  constat  that  npon  a  gen- 
eral accounting  there  will  be  any  amount 
owing  from  Miller  to  the  company.  He  has 
given  a  solvent  bond  (or  the  faithful  per- 
formance of  his  contract,  while  the  com- 
pany admittedly  is  Insolvent.  In  these  cir- 
cumstances, his  Hen  should  not  be  postponed, 
and  perhaps  Jeopardized,  to  meet  a  possible 
UablUty. 

Jt  follows  from  the  discussion  of  the  last 
two  assignments  that  the  cross-error  of  ap- 
pellees is  well  assigned,  and  that  payment  of 
the  sum  of  $721.84,  referred  to  therein,  be- 
longing to  Miller,  ought  not  to  be  withheld 
to  await  the  result  of  the  settlement  between 
him  and  the  company. 

For  these  reasons,  the  decree  mnst  be 
amended  in  the  particular  indicated,  and  in 
all  other  respects  will  be  affirmed. 

Amended  and  affirmed. 

GARDWELL,  P.,  and  SIMS,  J.,  absent 


(120  Va.  41S) 

WESTERN   UNION    TELEGRAPH    CO.    t. 

BOLLING. 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

11,  1917.) 

1.  ComoscE  9=>2S— Teli:oba)[8. 

The  transmiasion  of  intelligence  by  -win  is 
"commerce." 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §  22;   Dec.  Dig.  (S=>28. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Commerce.] 

2.  CovuEBCE  iS:s>2&— "Interstate  Comascaf' 

— TEUlORAlf. 

The  transmission  of  a  telegram  between  two 
points  within  the  state  over  a  line  which  passes 
out  of  the  state  and  requires  relaying  the  mes- 
sage outside  of  the  state  is  "interstate  com- 
merce." 

[Ekl.  Note. — For  other  cases,  see  Commerce, 
Ceqt.  Dig.  §  22;   Dec.  Dig.  <Ss»28. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

3.  Commerce  (g=8(7) — Regulation  —  TEI.E- 
GRAPH  Companies— State  Statutes. 

Congress,  by  the  act  to  regulate  commerce 
(Act  Feb.  4,  1887,  c.  104,  §  1,  24  Stat  378,  as 
amended  June  18,  1910  (Act  June  18,  1910,  c. 
309,  f  7,  36  Stat  544  [U.  S.  Comp.  St  1913,  } 
8563]),  which  provides  that  telegraph  companies 
engaged  in  interstate  commerce  shall  be  deemed 
common  carriers,  and  section  15  of  which  re- 
quiies  such  companies  to  file  with  the  Inter- 
state Commerce  Commission  the  rates  of  charg- 
es and  authorizes  the  commission  to  determine 
what  shall  be  just  and  reasonable  rates  and 
what  regulations  or  practices  are  fair  and  rea- 
sonable, occupied  the  field  of  regulating  inter- 
state commerce  by  telegraph,  and  a  provision 
of  a  contract  limiting  the  liability  of  the  com- 
pany for  an  interstate  message,  which  has  not 
been  disapproved  by  the  commission,  is  binding 
and  prevents  recovery  of  the  statutory  penalty 


for  error  in  transmitting  which  causes  dday  in 
delivery,  imposed  by  Code  1904,  {  tZMh,  cU.  5 
and  6.    . 

[Ed.  Note. — For  other  cases,  see  Commerce, 
"Dec.  Dig.  «=>8(7)1 

Error  to  CorporatloD  Court  of  Newport 
News. 

Action  by  L.  J.  Boiling  against  the  West- 
em  Union  Telegraph'  Company.  Judgment 
for  the  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded  for  new  trial. 

Hughes,  Little  &  Seawell,  of  Norfolk,  for 
plaintiff  in  error.  J.  W.  Read,  of  Newport 
News,  for  defendant  in  error. 

PRENTIS,  J.  This  is  an  acti<m  for  the  re- 
covery of  the  statutory  penalty  (Code  1904, 
{  1294h,  cIs.  5,  6)  and  damages  for  an  error 
in  the  transmission,  which  caused  delay  in 
the  delivery,  of  a  telegram  sent  on  August 
4,  1915,  from  L.  J.  Boiling,  at  Newport  News, 
Va.,  to  O.  W.  Blozom,  at  Nassawadox,  Va., 
reading  as  f(dlows: 

"Meet  me  at  Cape  Charles  instead  of  Cheriton 
about  nine  morning." 

Nassawadox  is  a  small  place  uix>n  the  line 
of  New  York,  PhUadelphia  ft  Norfolk  Bail- 
road,  in  Northampton  county,  on  the  Elastern 
Shore  of  Virginia.  Because  of  the  fact  that 
the  Chesapeake  Bay  lies  between  the  Eastern 
Shore  and  the  rest  of  the  state,  the  only  ex- 
isting ,  method  of  transmitting  a  message 
from  Newport  News  to  Nassawadox  is  by 
relaying  it  through  the  states  of  Maryland 
and  Pennsylvania,  and  then  down  the  Mary- 
land and  Virginia  peninsula.  There  is  no 
telegraph  office  at  Nassawadox,  so  that  un- 
der the  custom  of  the  compcmy  it  was  sent 
to  Exmore,  from  which  point  it  was  tele- 
phoned to  Nassawadox. 

The  mistake  made  was  in  changing  the 
name  of  the  addressee  from  C.  W.  Bloxom 
to  W.  N.  Bloxom.  The  relayed  messages 
show  that  the  initials  were  correct  at  New- 
port News  and  Richmond,  but  show  a  change 
in  the  Washington  relay  to  Philadelphia. 

The  message  was  sent  Subject  to  the  usual 
conditions  undertaking  to  limit  the  liability 
of  the  company  printed  on  the  telegraidi 
blank. 

The  Jury  found  a  verdict  for  $100  only,  and 
added  nothing  for  additional  damages. 

Error  is  alleged  in  the  failure  of  the  court 
to  give  an  instruction  based  upon  the  claim 
that  this  was  an  interstate  message,  and  that. 
Congress  having  legislated  with  reference  to 
telegraph  companies  while  engaged  in  inter- 
state business,  the  penalty  for  dereliction  of 
duty  imposed  by  the  state  statute  cannot  be 
enforced  as  to  such  a  message.  The  court  waa 
also  asked  to  grant  an  instruction,  to  the  ef- 
fect that,  if  th«  service  in  the  state  was  with- 
out fault,  the  court  was  without  Jurisdiction 
to  Impose  the  penslty  for  a  default  occurring 
without  the  state  and  in  the  city  of  Washing- 
ton, D.  C. 

These  facts  and  the  alleged  errors  nat- 
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urally  direct  our  minds  to  the  considera- 
tion of  three  qnestlons,  eadi  of  which  seems 
to  be  condnded  by  the  anthorltles. 

[1]  1.  That  transmission  of  Intelligence  by 
wire  Is  commerce,  either  state  or  interstate. 
Is  definitely  settled  and  no  longer  questioned. 
W.  U.  Telegraph  Co.  v.  Texas,  105  U.  S.  464, 
26  L.  Ed.  1067;  Western  Union  Telegraph 
Co.  V.  Pendleton,  122  U.  S.  347,  7  Sup.  Ct 
1126,  80  U  Ed.  1187;  W.  U.  Tel.  Oo.  ▼. 
James,  162  U.  S.  654,  16  Sup.  Ct.  934,  40  I* 
Bd.  1106;  W.  U.  Tel.  Co.  v.  Tyler,  90  Va. 
299,  18  S.  E.  281,  44  Am.  St  Bep.  910 ;  Reed 
T.  W.  U.  Tel.  Co.,  66  Mo.  App.  173 ;  Ames  v. 
Klrby,  71  N.  J.  Law,  445.  69  Atl.  659;  W.  n. 
TeL  Co.  V.  Hughes,  104  Va.  246,  61  S.  E.  227. 

[2]  2.  Was  the  message  Involved  here  in- 
trastate commerce? 

This  also  is  determined  by  the  authorities, 
fbou^  the  cases  referred  to  are  without  ex- 
ertion cases  of  transportation  by  common 
carriers.  Inasmuch,  however,  as  under  the 
express  provisions  of  the  act  to  regulate 
commerce,  telegraph  and  telephone  companies 
are  common  carriers,  these  decided  cases 
are  conclusive  of  the  qnestion  here  involved. 
Since  the  case  of  Hanley  v.  Kansas  City, 
etc.,  Ry.  Cow,  187  U.  S.  617,  23  Sup.  Ct  214, 
47  L.  Ed.  333,  there  has  been  no  dissent  from 
the  proposition  that,  although  the  point  of 
shipment  and  the  point  of  delivery  are  within 
the  same  state,  if  during  the  course  of  trans- 
portation the  property  passes  without  the 
boundaries  of  the  state,  such  a  shipment  is 
interstate  commerce.  Wichita  Falls  R.  Co. 
V.  Asher  (Tex.  Civ.  App.)  171  S.  W.  1114; 
Traynham  v,  Charleston,  etc.,  R.  Co.,  92  S. 
0.  43,  75  S.  B.  881;  Stemberger  v.  Railway, 
29  S.  C.  510,  7  S.  B.  836,  2  L.  R.  A,  105: 
Frasler  ft  Co.  v.  Railway,  81  S.  0. 162,  62  S. 
E.  14;  Hunter  v.  Railway,  81  S.  C.  169,  62 
S.  El  13;  Crescent  Brewing  Co.  v.  Oregon 
Short  Line  R.  Co.,  24  Idaho,  106,  132  Pac. 
975;  L.  ft  N.  R.  Co.  V.  Allen,  152  Ky.  145, 
153  S.  W.  198;  State  ex  rel.  Railroad  Ware- 
house Commission  v.  C,  St.  P.,  M.  &  O.  R. 
Co.,  40  Minn.  267,  41  N.  W.  1047,  8  Ijl  R.  A, 
238,  12  Am.  St  Rep.  730;  Milk  Producers' 
Pro.  Ass'n  v.  D.  L.  &  W.  R.  Co.,  7  Interst  Com. 
R.  92;  Mires  v.  St  Louis  ft  S.  F.  R.  Co., 
134  Ma  App.  379,  114  S.  W.  1052;  Hardwlck 
Fanners'  Elevator  Co.  y.  Chicago,  R.  I.  ft  P. 
Ry.  Co.,  110  Minn.  25, 124  N.  W.  819, 19  Ann. 
Cas.  1088;  St  Louis,  eta,  R.  Co.  v.  State, 
87  Ark.  662, 113  S.  W.  203;  Patterson  v.  Mo. 
Paa  R.  Co.,  77  Kan.  236,  94  Pac.  138,  16  L. 
R.  A.  (N.  S.)  733 ;  United  States  v.  Erie  R. 
Co.  (D.  O.)  166  Fed.  352. 

Upon  principle  we  caimot  conceive  how  any 
difTerent  doctrine  can  be  applied  to  tele- 
graphic messages  between  points  within  the 
state,  which  in  the  course  of  their  transmis- 
sion pass  without  the  state  Into  any  other 
state  or  the  District  of  Columbia.  We  con- 
dude,  therefore,  that  under  the  authorities 
the  message  Involved  herein  was  interstate 
commerce. 

[t]  8.  It  has  been  held  in  a  long  line  of  de- 


cisions that  even  though  the  message  be  in- 
terstate commerce,  under  certain  conditions, 
in  clear  cases  of  negligence  occurring  within 
this  state,  the  penalty  of  $100  Imposed  by  the 
Virginia  statute  may  be  enforced.  AH  of 
these  cases,  however,  arose  prior  to  the 
amendment  of  the  act  to  regulate  commerce 
of  June  18,  1910,  providing  that  telegraph, 
telephone,  and  cable  companies,  whether  wire 
or  wireless,  engaged  In  interstate  commerce, 
shall  be  deemed  to  be  common  carriers  with- 
in the  meaning  and  purpose  of  the  act  to 
regulate  commerce,  shall  be  required  to  file 
their  schedules  showing  their  rates,  fares. 
Joint  classlflcatlons,  and  practices  with  the 
Interstate  Comiperce  Commission,  subjecting 
them  in  general  terms  to  all  of  the  rules  and 
regulations  applicable  to  common  carriers, 
and  authorizing  the  Interstate  Commerce 
Commission  "to  determine  and  prescribe 
what  will  be  the  Just  and  reasonable  indi- 
vidual or  Joint  rate  or  rates,  charge  or  charg- 
es, to  be  thereafter  observed  In  such  case  as 
the  maximum  to  be  charged,  and  what  indi- 
vidual or  Joint  classification,  regulation,  or 
practice  is  Just,  fair,  and  reasonable,  to  be 
thereafter  followed,  and  to  make  an  order 
that  the  carrier  or  carriers  shall  cease  and 
desist  from  such  violation  to  the  extent  to 
which  the  commission  finds  the  same  to  ex- 
ist, and  shall  not  thereafter  publish,  demand, 
or  collect  any  rate  or  charge  for  such  trans- 
portation or  transmission  in  excess  of  the 
maximum  rate  or  charge  so  prescribed,  and 
shall  adopt  the  classification  and  shall  con- 
form to  and  observe  the  regulation  or  prac- 
tice so  prescribed."    Section  15. 

Since  that  time,  the  decisions  appear  to  be 
uniform  in  holding  that  Congress,  to  use  the 
language  of  Harrison,  J.,  in  the  case  of  West- 
em  Union  Telegraph  Co.  v.  Bllisoly,  116  Va. 
562,  82  S.  E.  91,  "has  occupied  the  field  of 
regulation  with  respect  to  interstate  tele- 
grams," and  that,  "the  act  of  Congress  has 
ousted  the  state  of  Jurisdiction  over  the  sub- 
ject" This  case,  holding  that  the  statute 
here  involved  can  no  longer  be  invoked  in 
such  cases,  was  followed  in  Western  Union 
TeL  Co.  V.  First  National  Bank  of  Berryvllle, 
U6  Va.  1009,  83  S.  B.  424. 

In  Western  Union  Telegraph  Co.  v.  Brown, 
284  U,  S,  642,  84  Sup.  Ct  955,  58  L.  Ed.  1467, 
which  was  an  action  of  tort  from  South  Cai^ 
olina,  seeking  a  recovery  of  damages  for  men- 
tal anguish  arising  out  of  the  alleged  negli- 
gent failure  of  a  telegraph  company  to  de- 
liver a  telegram  In  the  dfy  of  Washingtmi, 
D.  C,  sent  from  South  Carolina,  the  action 
being  based  upon  a  statute  of  South  Caro- 
lina (S.  C.  Civ,  Code  [1902]  i  2223),  authoriz- 
ing the  recovery  of  damages  for  mental  an- 
guish, the  Judgment  of  the  Supreme  Court  of 
South  Carolina  was  reversed  upon  the  ground 
that  the  action  could  not  be  maintained  with' 
out  infringing  upon  the  excluslveness  of  the 
control  of  the  Congress  of  the  United  States 
over  the  District  of  Columbia;  but  Mr.  Jus- 
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tlce  Holmes  added,  In  dosing  bis  opinion,  this 
language: 

"But  the  act  (referring  to  the  South  Caro- 
lina statute)  also  is  objectionable  in  its  aspet-t 
of  an  attempt  to  regulate  commerce  among  the 
states." 

A  case  rich  In  citations  Is  that  of  Gardner 
T.  Western  Union  Telegraph  Co.,  231  Fed. 
405,  145  C.  C.  A.  399..  This  case  arose  In  Ok- 
lahoma, and  was  an  action  for  damages  for 
delay  In  sending  a  night  letter  from  Syracuse, 
Kan.,  to  Qulnland,  Okl.  The  evidence  show- 
ed that,  on  account  of  a  delay  of  five  days  In 
the  delivery  of  the  message,  the  plaintiff  suf- 
fered material  damage  because  of  the  de- 
crease in  the  market  value  of  broom  com. 
It  was  contended  by  the  plaintiff  that  the 
condition  upon  the  telegraph  blank  undertak- 
ing to  relieve  the  telegraph  company  from 
liability,  "unless  the  claim  should  be  present- 
ed In  writing  within  60  days  after  the  mes- 
sage Is  filed  with  the  company  for  transmis- 
sion," was  void  because  section  9,  art.  23,  of 
the  Constitution  of  Oklahoma  provided  that: 

"Any  provision  of  any  contract  or  agreement, 
express  or  implied,  stipulating  for  notice  or  de- 
mand other  than  such  as  may  be  provided  by 
law,  as  a  condition  precedent  to  establish  any 
claim,  demand  or  liability,  shall  be  null  and 
void." 

The  plaintiff  bad  failed  to  present  bis  claim 
In  writing  within  60  days.  The  Supreme 
Court  of  Oklahoma,  in  previous  cases,  bad 
decided  that  the  section  was  valid  as  to  tele- 
graph companies.  The  Circuit  Court  of  Ap- 
peals, Eighth  Circuit,  admitted  that  It  was 
bound  by  the  construction  of  the  Constitution 
of  the  state  of  Oklahoma  as  made  by  the  Su- 
preme Court  of  that  state,  if  applicable  to 
the  case  then  being  considered.  It  was  con- 
tended by  counsel  for  the  company,  however, 
that  by  the  act  to  regulate  commerce,  as 
amended  June  18,  1910  (36  Stat.  539),  the 
United  States  had  occupied  the  whole  field  of 
transmission  of  Interstate  messages  by  tele- 
graph, and  that  therefore  the  Constitution  of 
Oklahoma  had  been  suspended  so  far  as  the 
section  in  question  is  concerned.  The  court 
sustained  this  contention,  and  said: 

"Pertinent  to  this  contention,  sections  1,  2, 
6,  12,  and  15  of  the  act  to  regulate  commerce 
as  amended,  are  cited.  We  cannot  repeat  those 
sections  here,  but  it  appears  beyond  question 
therefrom  that,  in  so  far  as  tiie  provisions  of 
the  act  to  regulate  commerce  are  applicable,  it 
applies  to  all  interstate  telegraph  business;  tiat, 
as  to  all  interstate  business,  telegraph,  telephone, 
and  cable  companies  are  common  carriers  with- 
in the  meaning  and  purposes  of  the  act;  that 
as  to  their  interstate  business  telegraph  com- 
panies must  print  and  publish  their  rates,  rules, 
classifications,  regulations,  and  practices,  and 
file  same  wllji  the  Interstate  Commerce  Com- 
missi(»i;  that  they  shall  establish  reasonable 
rates,  rules,  regulations,  and  practices,  but  mes- 
sages may  be  dasslfied  Into  day,  night,  repeated, 
nnrepeated,  and  such  other  classes  as  are  Just 
and  reasonable,  and  different  rates  may  be 
clmrged  therefor;  that  all  rates,  regulations, 
and  practices  must  be  reasonable  and  just;  that 
penalties  are  imposed  for  any  attempt  to  evade 
the  published  rates,  rules,  practices,  or  regula- 
tions;  that  the  Interstate  Commeroa  Oommis- 


sion  riiall  determine  what  is  a  Just  and  reason- 
able reflation  or  practice;  that  the  rules  and 
regulations  establisned  by  telegraph  companies 
or  other  common  carriers  are  deemed  reasonable 
and  just  until  changed  by  the  Interstate  Com- 
merce Commission.  It  results  necessarily  from 
the  foregoing  conclusions  thot  Congress  has  not 
only  taken  possession  of  the  field  of  interstate 
commerce  by  telegraph,  but  has  also  specifical- 
ly prescribed  the  rules  which  shall  govern  the 
transaction  of  such  commerce." 

The  doctrine  is  also  sustained  by  the  fol- 
lowing cases:  Dodge  t.  Adams  ESxpress  Co„ 
54  Pa.  Super.  Ct.  422 ;  Ridge  v.  Erie  B.  Co., 
64  Pa.  Super.  Ct.  COS;  Strause  Iron  Co.  r. 
Western  Union  Tel.  Ca,  69  Pa.  Super.  (}t  125; 
Western  Union  Tel.  Co.  v.  Compton,  114  Ark. 
193,  169  S.  W.  946.  In  the  latter  case  tbe 
court  first  determined  that  Congress  had  not 
fully  occupied  tbe  field,  as  to  telegrapb  com- 
panies, and  hence  that  the  plaintiff  could  re- 
cover for  mental  anguish  under  the  Arkansas 
statute ;  but  after  the  opinion  of  the  Supreme 
<!ourt  of  tbe  United  States  in  tbe  case  of 
Western  Union  Telegraph  Co.  v.  Brown,  234 
U.  S.  542,  34  Sup.  Ct.  956,  68  L.  Ed.  1457. 
was  called  to  Its  attention,  upon  rehearing, 
the  Arkansas  court  reversed  Itself.  Western 
Union  Tel.  Co.  ▼.  Johnson,  116  Ark.  664,  171 
S.  W.  869;  W.  U.  Tel.  Co.  v.  Simpson,  117 
Ark.  156,  174  S.  W.  232 ;  W.  U.  Tel.  Co.  v. 
Holder,  117  Ark.  210,  174  S.  W.  652;  W.  U. 
Tel.  Co.  T.  Stewart,  120  Ark.  631,  179  S.  W. 
813;  W.  U.  Tel.  Co.  v.  Schoonmaker  (Tex. 
av.  App.)  181  S.  W.  264. 

That  common  carriers  may  limit  their  lia- 
bility when  transporting  baggage  or  property 
in  Interstate  commerce  by  regulations  con- 
tained in  their  published  tariffs  filed  with  and 
approved  by  tbe  Interstate  Commerce  Com- 
mission, and  that  such  regulations  supersede 
state  statutes  and  policies  and  furnish  the 
exclusive  rules  for  determining  the  carriers' 
liability,  is  determined  by  the  Supreme  Court 
of  the  United  States  in  Adams  Express  Co. 
T.  Cronlnger,  226  U.  S.  500,  33  Sup.  Ct  148, 
57  L.  Ed.  314,  44  Ia  R.  A.  (N.  S.)  257;  Boston 
&  Maine  B.  Co.  v.  Hooker,  233  U.  S.  07,  68  U 
Ed.  868;  Atchison,  etc.,  B.  Co.  v.  Bobinson. 
233  U.  S.  173,  34  Sup.  Ct  556,  58  L.  Ed.  901; 
Cleveland,  etc.,  B.  Co.  T.  Dettlebach,  239  U. 
S.  593,  36  Sup.  Ct  177,  60  L.  Ed.  453 ;  Geor- 
gia, etc.,  B.  Co.  v.  Bllsh  Co.,  241  U.  S.  105,  30 
Sup.  Ct  641,  60  L.  Ed.  948.  Tbe  telegraph 
companies  so  undertake  to  limit  their  liabili- 
ty by  the  conditions  under  which  they  accept 
and  transmit  Interstate  telegrams,  and,  until 
disapproved  by  the  Interstate  Commerce 
Commission,  these  conditions  furnish  the  ex- 
clusive rules  for  determining  their  liability, 
subject  to  tbe  federal  statutes  and  general 
law,  any  state  statute  to  the  contrary  not- 
withstanding. 

We  feel  that  this  unbroken  cnrrent  of  ati- 
thority  is  controlling,  and  hence  the  jndg- 
ment  of  the  court  below  must  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial. 

Beversed. 
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MAHONE. 

(Supreme  Court  of  Appeals  of  Yirgiiiia.     Jan. 

U,  1917.) 

COHMXRCB    «=s>28— "IWTEBSTATK    CoMMEBOB"— 

Teleorak. 

TTie  transmission  of  a  telegram  between  two 
points  within  the  state  by  relaying  it  through 
points  outside  the  state  is  "interstate  com- 
merce," though  by  handling  the  message  oftener 
it  conid  have  been  transmitted  without  leaving 
the  state. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent   Dig.   (   22;    Dec.   Dig.   «=»28. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

Error  to  Law  and  Chancery  Court  of  City 
<a  Norfolk. 

Aetiou  by  William  Mabone,  Jr.,  against  tbe 
Western  Union  Telegraph  Company.  Judg- 
ment for  tbe  plalntisr,  and  defendant  brings 
error.  Reversed  and  remanded  for  a  new 
triaL 

Hughes,  Little  &  Seawell,  of  Norfolk,  and 
Albert  T.  Benedict  and  Francis  Raymond 
Stark,  both  of  New  York  City,  for  plaintiff 
in  error.  U  B.  Way  and  E.  A.  BlUsoly,  both 
of  Norfolk,  for  defendant  in  error. 

PB^NTIS,  J.  The  facts  In  this  case  are 
these:  William  Mahone,  at  11  o'clock  on  the 
morning  6f  February  6,  1915,  delivered  to 
the  Western  Union  Telegraph  Company,  at 
its  office  in  tbe  dty  of  Norfolk,  Va.,  a  tele- 
gram addressed  to  William  Mahone,  Jr.,  at 
Tye  River,  Va.,  as  follows: 

"Stock  mentioned  in  my  letter  yesterday  soli]. 
Need  not  come." 

Tye  River  is  a  station  on  the  Southern 
Railway  between  Lynchburg,  Va.,  and  Wash- 
ington, D.  C,  and  according  to  the  testimony 
the  method  of  transmitting  such  a  message 
is  from  Norfolk,  Va.,  through  the  city  of 
Washington,  D.  C  and  thence  by  relaying  it 
to  Tye  River,  Va.  The  message  was  appa- 
rently transmitted  from  Norfolk  to  Wash- 
ington, D.  C,  promptly,  but  was  not  trans- 
mitted from  Washington  to  Tye  River  un- 
til about  2:30  p.  m.  of  that  day,  and  the 
statutory  penalty  Is  claimed  on  account  of 
this  delay. 

Witnesses  for  the  telegraph  company  tes- 
tified that  the  message  was  sent  to  Washing- 
ton to  be  relayed  to  Tye  River  because  that 
was  the  only  practical  and  convenient  way 
to  transmit  it;  that  there  is  no  direct  wire 
from  Norfolk,  Va.,  to  Tye  River;  that  in 
tbe  arrangement  of  their  business  there  are 
only  three  offices  in  Virginia  for  the  relay 
of  telegraphic  diiq>atches,  one  in  Norfolk, 
one  in  Rlchmcwd,  and  one  in  Lynchburg; 
that  there  is  no  direcl  wire  to  Tye  River 
from  either  Richmond  or  Norfolk,  and  there 
is  no  direct  wire  from  Norfolk  to  Lynch- 
burg, but  there  is  a  direct  wire  from  Nor- 
f<^  to  Washington,  D.  C,  and  a  direct  wire 
from  Wtishlngton,  D.  O.,  to  Tye  River;  that 


sending  it  through  Washington  entails  only 
two  handlings,  and  If  it  had  been  handled 
In  any  other  way  it  would  have  required 
more  than  two  handlings,  and  thus  the  prob- 
ability of  delay  and  mistake  would  have 
been  greater  if  the  message  had  been  han- 
dled, in  any  other  manner  than  through  tlie 
relay  office  at  WaahlngtMi. 

The  Supreme  Court  of  the  United  States, 
however,  has  made  it  plain  that  in  deter- 
mining such  questions  they  wUl  only  con- 
sider the  facts  and  not  inquire  as  to  motives. 
A  local  dealer  in  intoxicating  liquors,  who 
lived  in  the  state  of  Kansas  and  also  main- 
tained an  office  and  warehouse  in  a  small 
village,  StilUngs,  on  the  Missouri  side  of  the 
Missouri  river,  which  was  connected  by  a 
bridge  with  Leavenworth,  Kan.,  transacted 
bis  business  thus:  After  receiving  his  orders 
from  his  Kansas  customers,  he  would  make 
deliveries  from  his  warehouse  on  the  Mis- 
souri side  of  the  river  in  his  own  horse- 
drawn  wagons,  either  directly  or  by  hauling 
tbe  liquor  to  tbe  Leavenworth  railway  de- 
pot for  transportation  to  other  Kansas 
points.  The  state  of  Kansas  sought  to  en- 
join him  from  carrying  on  this  business  in 
violation  of  the  laws  of  Kansas.  He  claimed 
that  Ms  business  was  interstate  commerce, 
and  the  Supreme  Court  of  the  United  States 
sustained  his  contention,  saying: 

"The  Supreme  Court  of  the  state  gave  much 
weight  to  the  dealer's  past  conduct  and  animat- 
ing purpose,  and  relied  upon  the  language  quot- 
ed from  Austin  v.  Tennessee,  179  U.  8.  343,  21 
Sup.  Ct  132,  46  Ll  Ed.  224,  and  Cook  v.  Mar- 
shaU  County.  196  U.  S.  261,  26  Sup.  Ct.  233, 
49  L.  Ed.  471.  Considered  in  the  light  of  our 
former  decisions,  if  tie  business  carried  on  by 
plaintiff  in  error  after  removal  of  his  o£Sce  to 
Stillings  had  been  conducted  by  a  dealer  who 
had  always  operated  from  that  place,  we  think 
there  could  be  no  serious  doubt  of  its  inter- 
state character.  And  we  cannot  conclude  that 
a  legal  domicile  in  Kansas,  coupled  with  a  rep- 
rehensible past  and  a  purpose  to  avoid  the  con- 
sequences of  the  statutes  of  the  state,  suffice 
to  change  tbe  nature  of  the  transactions." 
Kirmeyer  v.  State  of  Kansas,  236  U.  S.  668,  36 
Sup.  Ct  419,  69  L.  Ed.  721. 

There  is  no  substantial  difference  betwem 
the  law  applicable  to  this  case  and  that  ap- 
plicable to  the  case  of  Western  Union  Tele- 
graidi  Co.  ▼.  U  J.  BoUing,  91  S.  E.  154,  this 
day  decided ;  and,  for  the  reasons  there  stat- 
ed, the  judgment  of  the  lower  court  in  this 
case  will  be  also  reversed,  the  verdict  set 
aside,  and  the  case  remanded  for  a  new  triaL 

Reversed. 

*^^^^^        (120  Va.  208) 
BAKER  et  al.  v.  LYNCHBURG  NAT.  BANK 
et  aL  (No.  1). 

HENBX  SILVERTHORN  JEWELRY  CO.  t. 

LYNOHBURO  NAT.  BANK.  (No.  2). 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

11,  1917.) 

1.  Banes  and  Banking  «=>270(8)— Ubdm— 
Statutb— "Payment." 
Reserving  the  amount  of  discount  on  a  note 
is  not  a  "payment"  of  such  discount  within  Rev. 
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St  TJ.  S.  §  5198  (IT.  S.  Comp.  St.  1918,  §  9759), 
imposing  penalties  for  usury  charged  by  or  paid 
to  a  national  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  U  1025,  1027;  Dec.  Dig. 
«&=»270(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Payment.] 

2.  Payment  iS=}39(2)  —  Application  —  Dis- 
counted Note. 

Where  the  maker  of  a  note  discounted  at  a 
national  bank  makes  a  payment  thereon,  the  ap- 
plication of  which  he  does  not  direct,  the  bank 
can  apply  it  first  to  the  payment  of  the  discount, 
•without  the  consent  of  the  debtor;  the  rule  that 
the  court  will  apply  the  payment  to  the  princi- 
pal instead  of  the  interest  applying  only  where 
no  application  is  made  by  either  debtor  or  credi- 
tor. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §i  105,  116;   Dec.  Dig.  «=>39(2).] 

3.  Banks  and  Banking  €=»270(7)  —  Pay- 
ment—Beicedy— Statute. 

Under  Rev.  St.  U.  S.  {  5198,  providing  that 
a  national  bank  charging  a  greater  interest  than 
allowed  shall  forfeit  the  entire  interest  and  that 
in  case  the  greater  rate  has  been  paid  the  debtor 
can  recover  back  twice  the  amount  of  interest 
paid,  usurious  interest  paid  to  the  bank  cannot 
be  deducted  from  the  principal  or  applied  to 
the  principal;  the  exclusive  remedy  being  a  re- 
covery of  the  penalty. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  i§  1031-1034;  Dec.  Dig. 
<8=»270(7).]    • 

4.  UscBT  <@=s>16— Payment— Reservation. 
Where  the  transaction  is  in  fact  a  reservation 

of  usury  from  the  principal,  a  device  whereby 
it  was  made  to  appear  as  a  payment  of  a  bonus 
will  be  disregarded,  and  the  court  will  deal  with 
the  real  transaction. 

[Ed.  Note. — ^For  other  cases,  see  Usury,  Gent. 
Diig.  {  30;   Dec  Dig.  <8=»ie.] 

6.  Banks  and  Banking  €=»270(7)— Ustjbt— 
Payment— Resebvation— Determination. 
The  determination  of  whether  a  payment  on 
a  usurious  transaction  was  in  fact  a  payment  or 
was  a  reservation  by  the  creditor  which  may  be 
deducted  from  the  principal  is  one  of  fact,  to  be 
governed  by  all  the  circumstances,  and  while  the 
court  will  be  alert  to  look  for  the  true  nature  of 
the  transaction,  it  will  not,  by  construction,  find 
it  to  be  a  reservation  merely  because  that  was 
possible. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  §{  1031-1034;  Dec.  Dig. 
«=>270(7).] 

6.  Limitation  op  Actions  <S=s59(2)— Ububy— 
Payment— Bbcovkby—"U8UBIOUb  Tbansao- 
tion." 

Under  Rev.  St  U.  S.  I  5198,  providing  that 
where  excess  interest  has  been  paid,  the  debtor 
paying  it  may  recover  double  the  amount  of  in- 
terest paid,  provided  action  is  commenced  within 
two  years  &om  the  time  the  usurious  transac- 
action  occurred,  each  actual  payment  of  usuri- 
ous interest  is  the  "usurious  transaction"  from 
which  the  two-year  period  of  limitation  begins 
to  run. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  10;   Dec.  Dig.  «=359(2). 

For  other  d^&nitionB,  see  Words  and  Phrases, 
First  aad  Second  Series,  Usurious.] 

7.  Banks  and  Banking  «=>270(9)— Usubt— 
Payment— Recoveby— Statute. 

While  under  that  statute  double  the  whole 
amount  of  interest  paid,  legal  as  well  as  illegal. 


may  be  recovered,  the  payments  recovered  must 
each  have  been  a  usurious  transaction. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  1038,  1039;  Dec.  Dig. 
<8=»270(8).] 

8.  Banks  and  Banking  €=9270<11)— Usubt 

—Penalty— Recovery-Statute. 
The  rules  which  govern  actions  to  recover  a 
debt  made  void  for  usury  or  to  recover  the  in- 
terest thereon,  under  Rev.  St.  U.  S.  S  5198,  do 
not  apply  to  actions  under  the  latter  part  of 
that  statute  to  recover  the  statutory  penalty  of 
double  the  amount  paid. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |{  1042-1053;  Dec.  Dig. 
<S=>270ai).] 

0.  Banks  and  Banking  «=5»270(6)— Usdby— 

Statutes— Remedies. 
The  recovery  of  double  the  interest  paid  to 
a  national  bonk  in  a  usurious  transaction  under 
Rev.  St  U.  S.  {  5198,  is  a  remedy  exclusive  of 
state  statutes. 

[Etl.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §S  1029,  1030,  1036,  1037; 
Dec.  Dig.  <e=5270(6).] 

10.  Limitation  of  Actions  «s5»50(2)— Usury 
—Penalty— Limitations. 

Where  a  bank  required  as  a  condition  for 
discounting  a  note  at  the  legal  rate  the  payment 
of  the  debt  of  a  third  person  for  which  the  mak- 
ers were  not  liable,  thereby  rendering  the  trans- 
action usurious,  and  applied  the  payment  when 
made,  to  the  discharge  of  that  debt  the  court 
cannot  consider  the  amount  thereof  as  reserved 
by  the  bank  and  carried  in  or  promised  to  be 
paid  by  the  note,  so  as  to  render  subsequent 
paymentR  of  interest  on  the  face  of  the  note 
usurious;  but,  the  limitation  fixed  by  Rev.  St 
U.  S.  §  5198,  having  run  against  an  action  for 
the  penalty  on  the  payment  of  that  debt,  the 
maker  of  the  note  cannot  recover  the  penalty 
on  subsequent  payments  of  interest 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  332;   Dec.  Dig.  <S=>59(2).] 

11.  Banks  and  Banking  «=>270(4)— Usuby— 
Penalty— Payments  on  Subsequent  Note. 

The  rule  that  a  renewal  note  executed  after 
discharge  of  all  of  the  usury  ia  purged  of  the 
usury,  while  it  does  not  apply  to  a  suit  by  a  na- 
tional bai»k  on  a  usurious  note  under  Rev.  St 
U.  S.  {  5198,  providing  that  the  bank  shall 
forfeit  ul  interest,  legal  as  well  as  usurious,  does 
apply  to  an  action  under  the  latter  part  of  the 
section  to  recover  the  statutory  pentuty  of  dou- 
ble the  amount  of  the  interest  paid. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  CentDig.  §  1026 ;    Dec.Dig.  <S=»270(4).] 

Appeal  from  Corporation  Court  of  Lyndi- 
burg. 

Separate  actions  by  the  Lynchburg  Nation- 
al Bank  against  E.  M.  Baker  and  others  and 
by  Henry  Sllverthom  Jewelry  Company 
against  the  Lynchburg  National  Bank.  Judg- 
ment for  the  plaintier  In  the  first  action  and 
for  defendant  In  the  second  action,  and  the 
defeated  parties  appeal.    Judgments  affirmed. 

Amonette  ft  Bailey  and  B.  O.  Blackford. 
all  of  Lynchburg,  for  appellants.  WUson  & 
Manson,  of  Lynchburg,  for  appellees. 

SIMS,  J.  These  two  actions  at  law  were 
heard  together  In  the  court  iWow;  a  Jury 
was  waived,  and  all  questions  of  law  and  ta.ct 
were  submitted  to  such  court  for  dedMon. 

The  case  above  designated  as  No.  1  was 
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on  action  of  debt  Instituted  by  the  Lynch- 
burg National  Bank,  hereinafter  referred  to 
as  "bank,"  against  the  appellants,  herein- 
after referred  to  as  "defendants,"  to  recover 
(1,984.17,  balance  due  of  principal  and  cer- 
tain Interest  thereon  agreed  to  be  paid  by 
three  negotiable  notes  sued  on,  and  $1.74,  pro- 
test charges  on  one  of  snch  notes. 
Defendants  filed  a  plea  of  nsury. 
The  usury  proved  was  this:  On  March  29, 
1911.  the  bank  discounted  a  note  of  B.  M. 
Baker,  one  of  defendants,  at  four  months,  for 
(6,730,  Indorsed  by  three  other  of  defendants, 
upon  condition  that  In  addition  to  the  legal 
rate  of  interest  thereon  the  bank  should  be 
paid  a  debt  of  an  Insolvent  concern  to  It,  the 
assets  of  which  concern  Baker  wanted  to 
raise  money  by  this  loan  to  buy,  but  for 
which  debt  neither  B.  M.  Baker  nor  any  of 
defendants  were  in  any  way  liable  prior  to 
the  making  of  such  condition  by  the  bank. 
E.  M.  Baker  and  certain  of  the  defendants 
thereupon,  and  subsequently  the  remainder 
of  the  defendants  afterwards  coming  Into  the 
transaction  In  privity  with  said  Baker, 
agreed  to  such  condltlcm.  This  debt  of  such 
insolvent  concern  proved  to  be  $930.11,  and 
was  accordingly  paid  to  the  bank  by  defend- 
ants on  May  3, 1911. 

Defendants  paid  only  the  legal  rt«te  of  in- 
terest or  discount  on  the  face  of  the  $6,730 
note  and  on  all  renewal  notes  for  portions  of 
this  debt,  but  said  agreement  and  payment 
of  the  $930.11  bonus  made  the  charge  of  the 
bank  of  interest  on  said  loan  evidenced  by 
the  note  for  $6,730  at  a  rate  greater  than 
that  allowed  by  law,  and  hence  made  such 
$6,730  note  nsnrious. 

Two  of  the  notes  sued  on  were  for  $2,000 
each,  subject  to  certain  credits  of  payments 
of  principal.  Such  payments  amounted  to 
$2,000  on  one  of  such  notes,  paying  the  prin- 
cipal In  full,  but  leaving  unpaid  interest 
thereon  from  Its  due  date,  March  25,  1014; 
and  to  $615.03  on  the  other  of  such  notes, 
leaving  unpaid  $1,484.97  principal  and  inter- 
est on  $2,000  from  its  due  date,  February  22, 
1914.  These  two  notes  had  their  origin  in 
said  $6,730  note.  The  latter  was  reduced  to 
the  amount  evidenced  by  these  notes  by  cer- 
tain payments  from  time  to  time. 

The  remaining  note  sued  on  was  for  $500, 
and  was  not  affected  by  the  usurious  trans- 
action mentioned. 

Hence^  by  the  notes  sued  on  there  was 
agreed  to  be  paid  $1,484.97,  principal  of,  and 
certain  xmpaid  interest  on,  said  usurious 
debt,  and  $500  of  principal  of  a  different 
debt,  unaffected  by  the  usury,  making  $1,984.- 
97  of  principal  and  protest  charges  of  $1.74 
on  the  $600  note. 

Reference  to  the  fact  that  another  seinrate 
note  was  on  March  29,  1911,  giyen  to  the 
bank  for  jwrt  of  the  $930.11  Is  omitted  as  an 
Immaterial  drcnmstance. 

With  respect  to  the  payments  which  had 
been  made  on  said  $6,730  note,  the  foUowlng 


only  need  be  here  said:  At  the  time  the  bank 
discounted  such  note,  on  March  29,  1911,  it 
retained  the  discount  of  $140.20  on  it,  which 
was  at  the  legal  rate  on  its  face,  and  paid 
over  or  placed  'to  the  credit  of  B.  M.  Baker 
(which  was  the  same  thing  In  effect)  only  $6,- 
580.80.  When  the  $6,730  note  first  fell  due, 
Jnly  31,  1011,  $730  was  paid  to  the  bank  on 
account  of  this  note,  not  specifically  applied 
by  defendants  to  discount  and  principal,  but 
which  the  bank  applied  as  follows:  $140.20 
to  the  payment  of  said  discount  reserved  by 
it  as  aforesaid.  Included  in  the  face  of  and 
agreed  to  be  paid  by  the  note ;  and  $580.80  to 
the  principal  of  such  note,  reducing  It  to  the 
principal  amount  of  $6,000.  All  subsequent 
payments  made  of  interest  and  principal 
were  specifically  paid  by  defendants  to  be  ap- 
plied, and  hence  were  applied  by  defendants, 
just  as  they  were  applied  by  the  bank. 

The  court  below  entered  judgment  in  case 
No.  1  for  the  plaintiff  for  the  sum  of  $1,986.- 
71,  with  interest  on  $1,984.97,  part  thereof, 
from  December  20th,  until  paid. 

This  action  of  the  court  below  is  com- 
plained of  and  made  the  basis  of  two  assign- 
ments of  error  before  us,  which  are,  in  ef- 
fect, that  In  addition  to  the  forfeiture  of  all 
interest  agreed  to  be  paid  by  said  two  notes 
sued  on  which  were  affected  by  their  usuri- 
ous origin,  there  should  have  been  deducted 
from  the  amount  sued  for: 

(1)  The  said  $140.20  discount  retained  or 
reserved  by  the  bank  on  said  original  loan; 
and 

(2)  The  further  deduction  of  said  $930.11 
bonus,  paid  as  aforesaid,  with  Interest 
thereon. 

The  case  designated  as  No.  2  above  was  an 
action  of  debt  instituted  on  December  22, 
1914,  by  the  appellant,  one  of  the  appellants 
in  case  No.  1,  hereinafter  referred  to  as  the 
jewelry  company,  against  said  bank,  to  recov- 
er from  it  the  penalty  provided  by  section 
6198  of  the  United  States  Statutes  of  double 
the  amount  of  interest  paid  by  the  jewelry 
company  to  such  bank  on  renewal  notes  cov- 
ering portions  of  said  $6,730  debt,  within  two 
years  next  preceding  the  institution  of  such 
action,  being  payment  to  said  bank  of  dis- 
count <m  three  renewal  notes  of  defendants 
(said  two  $2,000  notes  and  a  $1,000  note),  un- 
paid within  such  two-year  period,  on  which 
such  installments  of  discount  were  demand- 
ed by  the  bank  and  paid  by  the  jewelry  com- 
I>any  when  snch  renewal  notes  were,  from 
time  to  time,  accepted  by  the  bank. 

None  of  these  payments  Included  a  great- 
er rate  of  Interest  than  one-half  of  1  per  cent, 
for  SO  days  on  the  face  of  such  renewal 
notes.  This  rate  the  bank  had  the  legal  right 
to  charge  and  receive  in  advance  under  sec- 
tion 5197,  U.  S.  Rev.  Statutes  (U.  S.  Oomp. 
St  1913.  i  9758). 

As  above  stated,  all  of  these  payments 
were  specifically  paid  by  the  jewelry  com- 
pany to  be  applied,  and  they  were  applied  by 
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the  bank,  to  the  discharge  of  the  Installments 
of  dUcoont  which  were  i>ald  as  aforesaid. 
Theae  payments  within  said  two-year  period 
aggregated  $324.88,  and  the  penalty  sued  for 
was  $648.76. 

Question  was  raised  by  the  bank  In  this 
action  as  to  the  right  of  the  appellant  to 
madntaln  the  action ;  but  the  lower  court  re- 
frained from  passing  on  it,  and  decided  the 
case  against  the  appellant  on  its  merits.  It 
Is  unnecessary  for  us,  therefore,  to  pass  on 
such  question,  as  our  conclusion  Is  the  same 
on  the  merits  of  the  case. 

The  judgment  of  the  court  below  in  this 
case  No.  2  dismissed  the  action  of  the  Jewelry 
company  with  costs  against  it.  This  action 
of  such  court  Is  complained  of  and  made  the 
basis  of  one  assignment  of  error,  which  Is 
the  third  assignment  of  error  we  have  to  con- 
sider, namely: 

(3)  That  the  trial  court  erred  because  it 
did  not  enter  Judgment  In  favor  of  appellant 
in  case  No.  2  for  twice  the  amount  of  interest 
paid  to  the  bank  wlthlu  two  years  prior  to 
the  institution  of  such  action. 

We  will  consider  the  assignments  of  error 
in  the  order  stated  above — first  the  two  in 
case  Ko.  1  and  lastly  that  in  case  No.  2. 

Both  of  these  cases  are  governed  and  de- 
pend for  their  right  decision  upon  the  proper 
construction  of  said  section  5198,  U.  S.  Kev. 
Statutes  (U.  S.  Comp.  St  1913,  |  9759).  This 
statute  Is  as  follows: 

"The  taking,  receiving,  reserving,  or  charging 
a  .rate  of  interest  greater  than  is  allowed  b; 
the  preceding  section,  when  knowingly  done, 
sball  be  deemed  a  forfeiture  of  the  entire  interest 
which  the  note,  bill,  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  he 
paid  thereon.  In  cose  the  greater  rate  of  inter- 
est has  been  paid,  the  person  by  whom  it  has 
been  paid,  or  his  legal  representatives,  may  re- 
cover back,  in  an  action  in  the  nature  of  an 
action  of  debt,  twice  the  amount  of  the  interest 
tbns  paid  from  the  association  taking  or  receiv- 
ing the  same ;  provided  such  action  is  commenc- 
ed within  two  years  from  the  time  the  osurioua 
transaction  occurred.  That  suits,  actions,  and 
proceedings  against  any  association  under  this 
tide  may  be  had  in  any  circuit,  district,  or  ter- 
ritorial court  of  the  United  States  held  within 
the  district  in  which  such  association  may  be  es- 
tablished, or  in  any  state,  county,  or  municipal 
court  in  the  county  or  city  in  which  said  asso- 
ciation Is  located  having  jurisdictian  in  similar 
cases." 

As  will  be  observed,  this  statute  has  to 
do  with  two  classes  of  cases: 

First  Where  there  is  an  action  institoted 
by  the  bank  on  an  obligation  which  is  usuri- 
ous, in  which  case  the  bank  must  forfeit  the 
entire  interest  agreed  to  be  paid  by  the  obli- 
gation bat  not  in  fact  paid,  and  can  recover 
only  the  principal  of  the  debt  agreed  to  be 
paid  by  the  obligation  sued  oa. 

Second.  Where  there  is  an  action  by  the 
borrower  to  recover  the  penalty  provided 
by  the  statute  of  double  the  amount  of  a 
greater  rate  of  interest  than  allowed  by  law 
which  has  been  in  fact  paid,  in  which  case 
the  action  must  be  commenced  within  ttro 


years  "from  the  time  of  the  nsuriona  tnms- 
actlon." 

Case  No.  1  is  of  the  first  class;  case  No.  2 
Is  of  the  second  class. 

In  the  former  case  there  la  no  limitation 
of  time  within  which  the  defense  given  by  the 
statute  may  be  made  by  the  debtor  when  sned 
by  the  bank.  If  he  pleads  and  proves  that 
the  debt  agreed  to  be  paid  is  usurious,  all  In- 
terest on  such  debt,  legal  as  well  as  illegal, 
is  forfeited,  and  there  can  be  no  judgment 
rendered  except  for  the  principal  <»ily  sued 
for. 

So  tBJC  there  Is  no  controversy  between 
counsel  for  appellants  and  appellees  as  to 
the  proper  construction  of  this  statute. 

Coming  now  to  the  consideration  of  tb« 
first  assignment  of  error,  namely: 

[1]  1.  That  the  said  $140.20  discount  r»< 
tained  or  reserved  by  the  bank  on  said  orig- 
inal loan  should  have  b^n  deducted  from  the 
said  amount  of  $1,484.97  agreed  to  be  paid, 
which  is  sued  for  in  case  No.  1. 

[2]  It  is  true,  as  counsel  for  appellants 
contend,  that  the  reserving  of  this  discount 
by  the  bank  was  not  a  payment  of  it  Mc- 
Carthy V.  First  Nat  Bank,  228  U.  S.  493,  32 
Sup.  Ct.  240,  66  Ll  Ed.  323.  This  $140.20 
was  therefore  embraced  in  the  original  $6,730 
note.  Counsel  contend  that  it  continued  to 
be  embraced  in  the  succeeding  renewal  notes, 
and  was  embraced  in  the  two  $2,000  notes 
sued  on.  This  depends  upon  the  application 
of  the  payment  of  $730,  which  was  made 
July  31,  1911.  As  we  have  seen  above,  this 
payment  stands  alone  as  the  single  payment 
which'  was  not  specifically  applied  by  the 
debtor  making  it  It  was  merely  a  general 
payment  on  the  debt  The  bank  applied 
$140.20  of  It  to  the  payment  and  disdiarge 
of  such  item  of  discount  If  that  was  a  legal 
application,  such  item  was  not  thereafter 
embraced  in  succeeding  renewal  notes,  nor 
In  the  two  $2,000  notes  sued  on.  Counsel  for 
appellants  claim  that  the  creditor  cannot 
make  such  an  application  In  such  case  V7ith<- 
out  the  assent  of  the  debtor,  and  that  the 
court  will  apply  the  payment  to  the  principal 
of  the  debt,  and  cite  the  cases  of  Danforth 
v.  Nat  SUte  Bank  of  Elizabeth  (C.  0.  A.  3d 
Cir.)  48  Fed.  271,  1  C.  C.  A.  62,  17  I*  R.  A. 
622  and  Citizens'  Nat  Bank  v.  Fromans,  111 
Ky.  206,  63  S.  W.  454,  757,  66  L.  R.  A.  673, 
which  sustain  this  position  according  to  the 
rule  in  those  jurisdictions.  However,  aside 
from  the  assent  of  the  debtors  to  the  appli- 
cation of  the  payments  in  gnestlon,  eWdenoed 
in  the  instant  case  by  their  acquiescence 
therein  for  over  three  years  before  these 
suits,  the  prevailing  rule  is  difTerent  As 
said  by  Judge  Keith,  in  delivering  the  opin- 
ion of  this  court  in  Munford  v.  McVeigh, 
92  Va.  462,  463,  23  S.  B.  857,  863,  in  refer- 
ence to  this  question  of  payments  on  a  usuri- 
ous debt: 

"The  settled  rule  upon  this  subject  is  that  the 
debtor  may  apply  the  payment  when  made.  If 
he  fails  to  exercise  this  right,  the  creditor  maif 
makt  the  application,  and  If  it  is  made  by  nei- 
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tber  the  debtor  nor  creditor,  the  dnty  then,  and 
not  otherwise,  devolves  upon  the  coart  when  the 
question  cornea  before  it."     (Italics  supplied.) 

Xherelore  the  bank  bad  the  right  to  make 
the  application  It  did  of  said  $730  payment, 
wbicb  paid  off  said  item  of  $140.20  on  May 
8,  1911,  so  that  It  is  not  embraced  in  said 
two  ^000  notes  sued  on.  Hence  there  is 
no  merit  in  the  first  assignment  of  error. 

[3]  We  come  now  to  the  second  assign- 
ment of  error,  namely: 

2.  That  the  further  dednction  of  said 
$930.11  bonus  paid  as  aforesaid,'  with  inter- 
est thereon,  should  have  been  made  from 
said  amount  of  $1,484.97  agreed  to  be  paid, 
which  is  sued  for  in  case  No.  1. 

Ck>unsel  for  appellants  contend  that  this 
bonus  should  be  deducted  from  the  princi- 
pal of  the  money  actually  loaned  by  the 
bank,  claiming  that  it  cannot  be  considered 
as  illegal  interest  paid,  but  must  be  consid- 
ered as  money  reserved  by  the  bank  on  the 
original  loan.  They  admit  that,  If  it  was 
money  paid  to  and  not  reterved  by  the  bank, 
it  would  be  properly  regarded  as  illegal  in- 
terest paid,  i.  e.,  as  "a  rate  of  interest," 
which  said  section  5198  condemns,  and  that 
their  contention  cannot  be  maintained,  be- 
cause tbey  further  admit  that  it  is  well  set- 
tled by  decisions  of  the  Supreme  Court  of 
the  United  States  that  usurious  interest  paid 
cannot  be  deducted  from,  or — ^what  is  the 
same  thing — applied  to  the  principal  of  the 
debt,  the  remedy  for  recovery  of  usurious  in- 
terest actually  paid  being  an  action  under 
said  section  S198  to  recover  the  penalty  pro- 
vided for  thereby,  and  only  that  action ;  such 
remedy  being  made  an  exclusive  remedy  by 
such  statute.  Bamet  f .  Nat  Bank,  98  V.  S. 
555,  25  U  Ed.  212;  Brown  y.  Marion  Nat. 
Bank,  169  D.  S.  416,  18  Sup.  Ct  390,  42  Lu 
Bfl.  801;  Drlesbach  v.  Nat  Bank,  104  U.  S. 
62,  26  Ia  Ed.  858;  Haseltlne  v.  Bank,  183 
U.  8.  184.  22  Sup.  Ct  60,  46  L.  Ed.  118. 

[4]  It  is  true  that  U  this  transaction  was 
In  fact  a  reserratlon  by  the  bank  of  the 
$030.11,  and  the  device  of  making  it  appear 
as  a  separate  payment  to  the  creditor  as  a 
bonas  was  only  a  shift  to  disguise  the  real 
transaction,  the  court  would  deal  with  the 
real  transawtlon.  In  which  case  the  $930.11 
would  be,  in  effect,  discount  reserved  by  the 
bank,  fast  as  the  Item  of  $140.20  above  men- 
tioned was  discount  reserved  by  the  bank, 
and  the  $990.11  would  have  been  carried 
witb  tbe  $6,780  note  or  promised  to  I>e  paid 
thereby,  and  since  such  $930.11  was  not  sub- 
sequently paid  oCr,  as  the  $140.20  item  was, 
the  poaitton  of  counsel  for  appellants  would 
be  correct,  that  this  $930.11  would  be  stiU 
carried  with  the  said  renewal  notes  sued 
on  and  promised  to  be  paid  thereby  (Scurry 
T.  Freeman,  2  Bos.  &  Pul.  [Eng.  Reprint] 
381,  dted  and  relied  on  by  counsel  for  ap- 
pellants), and  could,  not  be  recovered  In  the 
action  by  the  bank  on  such  notes,  but  should 
be  deducted  from  the  face  of  such  notes. 
91 S  J).-ll 


[6]  The  issue  is  ono  of  fact  No  particu- 
lar importance  is  to  be  attached  to  any  sin- 
gle circumstance  attending  the  transaction, 
such  as  that  the  $930.11  was  not  paid  until 
May  3,  1911,  over  a  month  after  the  origi- 
nal loan,  nor  any  other  matters  of  mere 
form,  because  the  shifts  and  devices  by  wliich 
the  real  nature  of  such  transactions  may  be 
sought  to  be  concealed  are  innumerable. 
But  without  recounting  In  detail  the  actual 
circumstances  of  the  transaction  in  the  in- 
stant case,  it  is  deemed  sufficient  to  say  that 
it  is  clear  from  the  whole  of  It  that  the 
$930.11  was  reaUy  a  payment  to  the  bank 
and  not  a  shift  or  device  to  conceal  a  reser- 
vation of  that  sum  by  the  bank  out  of  the 
original  loan.  Indeed,  it  is  not  even  con- 
tended by  counsel  for  appellants  that  it  was 
not  a  payment  in  fact  but  the  court  is  asked 
to  arrive  at  the  fact  that  it  was  not  by  con- 
struction, on  the  theory  that  such  a  shift  or 
device  was  possible.  The  answer  to  this  is 
that  while  It  is  true  that  the  court  will  be 
alert  to  look  beneath  the  surface  for  the 
true  nature  at  the  transaction.  It  will  not 
by  any  constructlTe  reasoning,  assume  that 
a  different  state  of  facts  exists  tr<»n  that 
affirmatively  shown  to  exist  by  the  proof  In 
the  cas&  In  Scurry  v.  Freeman,  supra,  the 
pretended  payment  was  plainly  in  fact  a 
reservation  by  the  lender  of  the  bonus  In  ex- 
cess of  the  legal  interest  and  not  In  truth 
a  payment  of  It 

Therefore  the  $930.11  b^ng  in  fact  a  pay- 
ment In  the  Instant  case  of  Interest  at  a 
rate  greater  than  that  allowed  by  law,  it 
was  not  carried  with,  or  promised  to  be  paid 
by,  the  obligations  in  question  sued  on,  and 
hence  could  not  be  set  off  or  deducted  from 
the  said  amount  agreed  to  be  paid  by  such 
obligatlonB. 

Therefore  we  cannot  sustain  the  second  as- 
signment of  error. 

We  take  up  now  the  third  and  only  re- 
maining assignment  of  error,  which  is  as 
follows: 

3.  That  the  trial  court  erred  because  it 
did  not  enter  judgment  In  favor  of  appellant 
in  case  No.  2  for  twice  the  amount  of  inter- 
est paid  to  the  bank  within  the  two  years 
prior  to  the  institution  of  such  action. 

It  will  be  remembered  from  the  above 
statement  of  fiicts  that  all  of  the  Interest 
paid  in  the  Instant  case  within  said  two 
years  was  in  the  shape  of  discount  on  the 
notes  affected  by  the  usury,  renewed  within 
this  period,  and  all  of  it  was  at  the  legal 
rate,  computing  same  on  the  face  of  such 
notes. 

[I]  It  Is  now  well  settled  that  in  actions 
by  the  debtcw  under  this  statute  to  recover 
the  penalty  of  double  the  interest  paid  for 
which  it  provides  a  remedy,  the  said  two- 
year  period  of  limitation  begins  to  run  from 
each  actual  payment  of  usurious  interest; 
that  each  such  payment  la  "the  usurious 
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transaction"  referred  to  In  that  part  of  the 
statute  which  gives  snch  remedy,  and  that 
the  statute  runs  upon  each  separate  pay- 
ment of  such  Interest,  so  that  no  penalty  for 
any  payment  of  It,  made  more  than  two 
years  next  before  the  commencement  of  the 
action,  can  be  recovered  under  such  statute. 
McCarthy  v.  First  Nat.  Bank,  223  U.  S.  493, 
'32  Sup.  Ct  240,  56  L.  Ed.  623. 

It  should  be  noted,  however,  that  all  the 
payments  of  Interest  Involved  In  the  case 
last  dted  were  payments  at  a  greater  rate 
than  was  allowed  by  law  on  the  face  of  the 
obligation,  so  that  the  precise  point  Involved 
In  the  Instant  case,  namely,  whether  Inter- 
est paid  at  the  legal  rate  on  the  face  of  the 
obligation  was  usurious,  was  not  Involved  in 
that  case. 

Under  the  rule  established  by  the  Mc- 
Carthy V.  First  Nat  Bank  Case  the  recovery 
of  any  penalty  for  the  payment  of  the 
$930.11  bonus  on  May  8,  1911,  if  that  were 
sued  for,  was  barred.  It  Is  not  sued  for, 
however,  but  the  payments  within  said  two 
years  of  Interest  or  discount,  at  the  legal 
rate  on  the  face  of  the  renewal  notes  in 
question,  are  sued  for. 

This  raises  the  Interesting  and.  It  seems, 
novel  question,  with  respect  to  the  construc- 
tion of  said  federal  statute,  section  5198, 
whether  such  Interest  Is  "the  greater  rate  of 
Interest"  than  allowed  by  law — 1.  e.,  usuri- 
ous Interest  payments — for  which  such  Unit- 
ed States  statute  provides  the  remedy  of  re- 
covery of  "twice  the  amount  of  the  Interest 
thus  paid." 

Was  each  of  such  payments  a  "usurious 
transaction?" 

[7]  it  Is  true  that  It  Is  also  well  settled 
that  In  case  of  such  payment  of  interest  as  Is 
a  "usurious  transaction"  under  such  statute 
— L  e.,  where  the  payment  Is  at  a  rate  greater 
than  allowed  by  law — double  the  whole 
amount  paid,  legal  as  well  as  Illegal  Interest, 
may  be  recovered.  First  Nat.  Bk.  v.  Watt, 
184  U.  S.  151,  22  Sup.  Ct  457,  46  L.  Ed.  473. 
But  It  is  also  true  by  the  very  terms  of  the 
statute  that  the  payments  themselves,  the 
statutory  penalty  for  which  the  action  Is 
brought  In  the  instant  case,  must  each  have 
been  'themsel-«es  respectively  a  "usurious 
transaction,"  else  the  statute  does  not  pro- 
vide a  remedy  for  their  recovery.  Hence  the 
question  remains,  Were  the  payments  of  In- 
terest at  the  legal  rate  on  the  face  of  the 
obligations  In  the  Instant  case,  respectively, 
usurious  transactions? 

[8]  The  rule  set  forth  in  Webb  on  Usury, 
i  308,  Is  urged  upon  us,  which  Is  as  follows: 

"If  a  transaction  is  usurious  is  its  inception, 
it  remains  usurious  until  purged  by  a  new  con- 
tract; and  all  future  transactions  connected 
with  or  growing  out  of  the  original  are  nsurious 
and  without  valid  consideration.  An  original 
taint  ot  usury  attaches  to  the  whole  fami^  of 
consecutive  obUgations  and  securities  growing 
out  of  the  original  vicious  transaction ;  and 
none  of  the  descendant  obligations,  however  re- 
mote, can  be  free  of  the  taint  if  the  descent  can 
be  fairly  traced." 


Under  this  rule,  tbe  principal  as  well  as 
all  interest  on  the  notes  sued  on  would  be  for- 
feited. 

An  examination  has  been  made  of  the  nn- 
merous  decisions  cited  by  the  author  to  sup- 
port the  text  quoted.  They  are  without  ex- 
ception, where  at  all  in  point,  cases  of  suits 
on  the  obligation  by  the  holder  of  It  against 
tbe  debtor,  where  tbe  aid  of  the  conrt  la 
sought  to  enforce  an  obligation  to  pay  money 
agreed  to  be  paid  but  not  In  fact  paid ;  not 
of  a  debtor  asking  tbe  aid  of  the  court  to 
disturb  a  transaction  which  Is  closed  by  his 
own  act  and  to  recover  back  what  he  has  In 
fact  paid. 

The  rule  quoted  from  Webb  on  Usury,  and 
of  tbe  cases  which  support  It  Is  based  on  the 
fact  that  the  usury  statutes  of  the  jurisdic- 
tion of  such  cases,  which  controlled  their 
decision,  made  the  usurious  obligation  abso- 
lutely void.  When  a  suit  Is  on  a  void  obli- 
gation, there  is  no  halfway  gronnd  that  tbe 
court  can  take  of  allowing  recovery  of  what 
ex  (equo  et  bono  should  be  recovered.  The 
whole  recovery  must  be  denied  because  there 
is  no  obligation  on  which  any  recovery  can 
be  based.  It  is  true  the  federal  statute  (sec- 
tion 5198)  has  this  same  effect  to  the  extent 
of  "the  entire  Interest"  in  case  of  a  suit  by 
a  national  bank  on  a  usurious  obligation,  and 
on  all  renewals  of  it,  as  is  now  well  settled ; 
but  this  is  because  of  the  express  enactment 
of  the  statute  that  the  "entire  Interest"  which 
the  .obligation  carries  with  It,  or  which  Is 
"agreed  to  be  paid,"  on  the  obligation,  shall 
be  forfeited.  (Italics  supplied.)  Brown  y. 
Marlon  Nat  Bk.,  169  U.  S.  416,  18  Sup.  Ct 
390,  42  I>.  E^d.  801,  and  numerous  other  cases 
cited  in  note  5  Fed.  Stat  Anno.  p.  135. 

With  respect  to  suits  to  recover  on  obliga- 
tions tainted  with  usury,  therefore,  to  the  ex- 
tent that  tbe  obligation  to  pay  any  Interest 
is  void,  the  text  quoted  from  Webb  on  Usury, 
and  the  said  federal  statute,  rest  upon  the 
same  principle,  namely,  that  there  can  be  no 
recovery  upon  a  void  obligation. 

But  with  respect  to  suits  by  the  debtor  to 
recover  the  penalty  provided  by  the  statute, 
there  is  no  enactment  that  double  the  "entire 
Interest"  paid  can  be  recovered.  In  suits 
of  tbe  latter  class,  the  statute  itself  gives 
the  right  of  action,  and  a  whtdly  different 
principle  is  involved. 

As  said  in  the  case  of  lorndt  y.  Merchants* 
National  Bank,  22  W.  Va.  664,  46  Am.  Rep. 
525,  dted  by  counsel  for  appellants,  where 
such  case  refers  to  some  of  the  cases  of  suits 
on  the  usurious  obligation,  or  on  renewals  of 
it,  which  construe  the  federal  statute  with  re- 
spect to  such  suits,  as  above  noted: 

"But  all  the  cases  relied  on  by  plaintiff  in  et^ 
ror  were  actions  or  suits  by  tbe  bank  to  recover 
the  loan  from  the  borrower.  •  •  •  None  of 
them  were  actions  by  the  borrower  against  the 
bank  to  recover  tbe  penalty  for  tafclne  illegal  in- 
terest, and  therefore  they  are  not  authority  upon 
the  question  in  the  case  at  bar,  which  is  an  ac- 
tion by  the  borrower  a^iinst  the  bank  to  recover 
such  penalty." 
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There  are  other  reasons  than  those  above 
mentioned  why  the  line  of  authorities  applica- 
ble to  suits  on  usurious  obligations  have  no 
application  to  snits  to  recover  back  Interest 
after  it  has  been  In  fact  paid,  or  the  penalty 
provided  by  statute  for  payment  of  usurious 
interest.  Among  them  the  following  are  im- 
portant: The  former  suits  concern  executory 
contracts,  which  the  conrt  is  asked,  in  effect, 
to  enforce;  the  latter  executed  contracts, 
which  the  court  is  asked,  in  effect,  to  set 
aside  and  compel  one  of  the  parties  thereto 
to  part  with  what  has  been  paid  to  him  by 
the  very  person  asking  the  court  to  undo  what 
he  himself  has  done. 

At  common  law,  an  action  of  assumpsit 
would  lie  by  the  borrower  to  recover  back  In- 
terest paid  at  a  greater  rate  than  that  allow- 
ed by  the  usury  statutes,  although  no  action 
whatever  would  He  by  the  lender  to  recover 
anything  on  the  usurious  obligation.  But  in 
such  an  action  at  common  law  by  the  bor- 
rower he  conld  recover  only  the  excess  over 
the  legal  rate  of  Interest  paid  (Tyler  on  Usu- 
ry, pu  2124;  Kendall  v.  Davis,  55  Ark.  318, 
18  S.  W.  185),  and  could  recover  only  those 
payments  of  such  excess  of  Interest  as  were 
made  within  the  period  of  the  statute  of 
llmltatloins  governing  such  action.  Other 
payments  of  excess  over  legal  interest,  and 
payments  of  principal  and  all  legal  Interest 
thereon,  after  they  were  in  fact  made,  were 
allowed  to  stand,  although  by  action  on  the 
asurious  obligation  the  lender  could  not  have 
enforced  any  such  payments. 

The  rule  at  common  law  was  the  same 
upon  a  suit  In  equity  by  the  borrower.  Mun- 
ford  V.  McVeigh,  supra. 

Similarly,  when  we  come  to  interpret  stat- 
utes oa  the  subject  of  recovery  back  of  usu- 
rious interest,  or  of  the  recovery  of  a  penalty 
for  such  payments,  in  fact  made,  the  com- 
mon-law rule  in  favor  of  letting  stand  nn- 
dlstnrfoed  payments  of  the  principal  actually 
lent  and  of  legal  interest  actually  made — and 
even  payments  of  usury  where  not  sued  for 
within  the  period  of  the  general  statute  of 
limitations  applicable  to  actions  of  assump- 
sit—will  not  be  held  to  be  changed,  except 
to  the  extent  that  the  provisions  of  (Jie  stat- 
ute law  plainly  make  the  change. 

In  other  words,  the  inquiry,  upon  the  con- 
struction -of  said  federal  statute,  section 
6198,  is:  What  efiTect  does  the  penalty  side 
of  thia  statute  have  upon  actual  payments 
of  interest,  or  bonus,  which  have  been  in 
fact  made  by  the  borrower — ^not  mere  ficti- 
tious payments  which  were  shifts  or  devices 
to  conceal  the  true  nature  of  tlie  transaction, 
but  where  the  usury  was  in  fact  paid  and 
not  reserved?  Does  this  statute  intend  to 
disturb  tndi  payments  and,  by  a  fiction  In- 
dulged in,  make  a  different  application  of 
tliem  than  was  in  fact  made  by  both  the  debt- 
or and  creditor? 

We  do  not  think  it  so  intends. 


We  have  seen  from  the  quotation  above 
from  the  case  of  Munford  v.  McVeigh,  supra, 
what  the  settled  prevailing  rule  on  this  sub- 
ject is,'  even  in  cases  of  suits  by  the  creditor 
to  enforce  the  executory  usurious  obligation 
to  pay  the  money  thereby  agreed  to  be  paid. 
A  fortiori  we  would  not  expect  the  statute 
we  are  considering  to  intend  to  disturb  such 
payments,  in  cases  of  suits  to  recover  the 
penalty  of  payment  back  of  double  the 
amount  of  such  payments  actually  made,  fur- 
ther than  the  terms  of  the  statute  plainly  so 
require. 

We  cannot  agree,  therefore,  with  the  rea- 
soning of  counsel  for  appellants,  in  the  In- 
stant case,  that  "the  same  principles  govern 
whether  the  forfeiture  clause  or  that  for  the 
recovery  of  the  penalty  is  relied  on"  of  said 
statute  5198.  As  indicated  above,  in  our 
view  of  the  subject  there  is  a  wide  difference 
between  the  principals  governing  In  the  appli- 
cation of  the  one  side  of  said  federal  statute 
from  those  governing  in  the  application  of 
the  other  side  of  it.  We  must  construe  such 
federal  statute  in  the  light  of  this  difference 
in  the  principles  applicable  to  the  two  sides 
of  it 

When  its  correct  meaning  is  ascertained, 
that  side  of  said  statute  allowing  recovery  of 
the  penalty  thereby  provided  must  govern 
and  determine  the  decision  of  case  No.  2 
before  us. 

[9]  As  is  said  in  Bamet  v.  National  Bank, 
98  U.  S.  558,  25  L.  Ed.  212: 

"The  statutes  of  Ohio  and  Indiana  upon  the 
subject  of  usury  may  be  laid  out  of  view.  Tliey 
cannot  affect  the  case.  Where  a  statute  cre- 
ates a  new  right  or  offense,  and  provides  a 
specific  remedy  or  punishment,  they  alone  ap- 
ply. Such  provisions  are  exclusive.  Farmers' 
&  Mechanics'  Bank  v.  Dearine,  91  U.  S.  29, 
23  I*  Ed.  196." 

[10]  CJounsel  for  appellants  have  cited  no 
case  of  an  action  under  section  5198  afore- 
said for  the  penalty  provided  thereby,  where 
the  recovery  of  interest  paid  at  only  the  legal 
rate  on  the  face  of  the  debt  was  allowed. 
We  have  been  able  to  find  only  one  such  case. 
That  is  the  case  of  Louisville  Trust  Co.  v. 
Kentucky  Nat  Bank  (0.  C.)  102  Fed.  442. 
which,  however,  does  not  base  Its  holding  up' 
on  the  idea  that  such  payments  were  them, 
selves  usurious,  or  constituted,  respectively, 
an  "usurious  transaction,"  but  upon  the  an? 
thority  of  McBroom  v.  Scottish  Investment 
Co.,  153  U.  S.  318,  14  Sup.  Ct  852,  38  L.  Ed. 
729.  The  latter  case  did  not  arise  under 
said  federal  statute,  but  under  the  usury 
statute  of  the  territory  of  New  Mexico.  Id 
it  Mr.  Justice  Harlan,  delivering  the  opin- 
ion of  the  court,  held  that  the  period  of  limi- 
tation upon  the  time  within  which  suit  must 
be  brought  to  recover  back  payments  of  usuri- 
ous interest  did  not  begin  to  run  at  the  time 
of  the  payment  of  the  usurious  interest,  but 
from  the  payment  of  the  whole  debt;  that 
until  the  whole  debt  was  paid  the  court 
would  not  consider  payments  of  illegal  inter- 
est  as  paid  as  usury,  aiaioiM|^|l^e^^^  ^^ 
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paid  In  fkct,  becanse  a  locns  penitently 
should  be  left  open  for  the  lender — the  latter 
might  repent  at  any  time  before  the  princi- 
pal actually  loaned  should  be  paid,  and  might 
credit  naurlouB  payments  in  a  legal  way  on 
the  debt,  or  treat  them  as  having  been  paid 
on  the  principal,  or  else  refund  the  usurious 
payments  outright  That  Is  to  say,  the  pay- 
ments which'  were  In  fact  made  by  the  debt- 
or and  accepted  and  applied  by  the  creditor 
as  usury  were  treated  by  the  court  as  not  so 
made  or  applied,  but,  by  a  fiction  IndnlgiHl 
in  by  the  court,  were  considered  to  be  unap- 
plied, and  left  to  so  stand  subject  to  be  ap- 
plied later,  should  the  creditor  repent,  as 
payments  of  Interest  at  the  legal  rate,  or  as 
credits  on  the  principal,  so  as  to  leare  open 
a  locus  penitentlse  to  the  creditor. 

A  position  in  effect  the  same  is  taken  by 
counsel  for  appellants  before  us  when  it  is 
urged  upon  us  that  the  $930.11  In  fact  paid 
as  a  bonus  or  Illegal  Interest  by  the  Jewelry 
company  and  accepted  and  applied  by  the 
creditor  bank  as  usury,  should  be  treated  by 
the  court  as  "a  part  of  the  original  loan  un- 
til paid"  that  Is,  as  held  unapplied  by  the 
debtor  and  creditor,  but  to  be  applied  by 
the  court,  on  account  of  legal  interest  on  sxuA 
loan,  or  applied  by  the  court  as  a  credit  on 
the  principal  of  such  loan,  that  Is,  as  if  It 
had  been  reserved  by  the  bank  as  discount, 
so  that  the  effect  would  be  to  render  the  pay- 
ments of  discount  made  within  two  years 
next  before  the  action  In  the  instant  case  in- 
clude Interest  on  such  regerved  amount, 
which  would  make  the  discount  so  paid  at 
a  usurious  rate  on  the  unpaid  balance  of 
such  debt  thus  ascertained,  notwithstanding 
the  fact  that  the  latter  payments  were  made 
at  the  legal  rate  as  in  fact  made  and  ap- 
plied by  both  creditor  and  debtor,  and  not- 
withstanding the  fact  that  the  $930.11  was 
in  fact  paid  to  and  not  reterved  by  the  bank. 

Such  Actions  were  held  by  the  Supreme 
Court  of  the  United  States,  In  the  case  of 
McCarthy  v.  First  National  Bank,  supra,  to 
have  no  place  In  the  construction  of  the  fed- 
eral statute  (section  5198),  it  being  held  by 
such  cose  that  "there  was  no  locus  penlten- 
tist,"  unless  the  creditor,,  by  some  act  In  de- 
clining to  accept  an  usurious  payment,  there- 
by evidences  an  actual  repentance ;  that  the 
said  two-year  period  of  such  statute  (section 
5198)  began  to  run  from  the  date  of  each 
payment  of  Interest,  whlcb  was  at  a  greater 
rate  than  allowed  by  law.  In  actions  to  re- 
cover the  penalty  thereby  provided  for  such 
payments ;  and  the  decision  in  McBroom  v. 
Scottish  Investment  Co.,  supra,  was  over- 
ruled in  BO  far  as  It  could  have  any  effect 
upon  the  construction  of  section  6198,  in  the 
following   language: 

"Those  courts  which  hold  that  the  statute  bo- 
gins  to  run  from  the  payment  of  the  debt,  In- 
stead of  the  payment  ot  the  interest,  have  been 
influenced  by  statements  of  Mr.  Justice  Harlah 
in  McBroom  v.  Scottish  Investment  Co.,  153  U. 
S.  318  [14  Snp.  Ct  852,  38  L.  Ed.  7291,  which 
involved  •  •  •  the  usury  statute  of  tne  terri- 
tory of  New  Mexico.    That  act  differed  la  aoY' 


eral  respects  from  Bev.  Stat  i  5108.  But  that 
case  did  not  rule  that  in  a  suit  under  the  act 
ot  Congress  the  statute  did  not  run  from  the 
date  usury  was  paid  and  received  as 
such.    •    •    •" 

Thus  the  case  of  lonlsvllle  Trust  Co.  v. 
Ky.  Nat  Bank,  supra,  resting  upon  the  au- 
thority of  the  case  of  McBroom  v.  Scottlsb 
Investment  Co.,  supra,  was  in  effect  rendered 
of  no  authority  on  the  point  we  have  under 
consideration. 

Counsel  for  appellants  dte  only  two  cases 
of  actions  by  the  debtor  against  the  creditor 
(which,  however,  were  not  brought  under 
said  federal '  statute),  namely: 

The  English  case  of  Scurry  v.  Freeman,  2 
Bos.  &  Pul.  381  (Eng.  Reprint),  above  re- 
ferred to.  In  which  the  facts  were  that  £500 
were  formally  paid  over  by  the  lender  to 
the  borrower,  but  the  latter  immediately 
handed  back  £50  of  it  to  the  son  of  the  lend- 
er at  the  request  of  the  latter  and  execut- 
ed his  obligation  later  to  the  lender  for  £500 
and  interest  thereon  at  the  legal  rate  of  5 
per  cent  per  annum.  This  was,  In  effect 
£50  reserved  by  the  lender  as  discount  on 
the  loan,  and  the  device  or  shift  referred 
to  did  not  conceal  the  true  natnre  of  the 
transaction.  Hence  the  obligation  In  ques- 
tion carried  with  it  or  promised  to  pay 
(under  a  like  rule  as  that  established  in  Mc- 
Carthy V.  First  National  Bank,  supra),  the 
£50  discount  and  it  was  held  that  every  pay- 
ment of  the  Interest  was  at  a  rate  greater 
than  allowed  by  law,  or  was  a  payment  of 
usury,  although  at  the  legal  rate  on  the  face 
of  the  obligation.  This  was  so  because  the 
Interest  paid  included  Interest  on  the  £50 
which  was  never  paid  in  that  case,  but  only 
reserved  by  the  lender  and  promised  to  be 
paid  by  the  borrower.  The  report  ot  this 
case  does  not  give  the  statute'  under  which 
It  arose,  nor  show  for  what  amount  the 
action  was  brought;  but  it  was  an  actlim  qui 
tam,  and  evidently  for  the  recovery  of  the 
penalty  provided  by  the  E^lish  usury  stat- 
ute, possibly  12  Ann.  C.  16  (4  Stat  at  liarge, 
p.  247)  or  a  similar  statute^  If  It  be  assum- 
ed that  the  legal  principle  Involved  was  the 
same  as  that  which  arises  under  the  snid 
federal  statute  in  the  Instant  case — which 
seems  likely  to  be  true — still,  as  noted  above 
in  considering  the  assignment  of  error  with 
respect  to  said  $930.11  bonus  payment  in  case 
No.  1  before  us,  the  instant  case  Is  different 
from  that  of  Scurry  v.  Freeman,  in  that  it 
differs  in  its  facts.  For  the  reasons  stated 
above  in  connection  with  said  assignment  of 
error,  the  $930.11  was  not  reserved  in  the  in- 
stant case  by  the  borrower — was  not  car- 
ried 'With  the  usorious  obligations  sued  on 
or  promised  to  be  paid  thereby,  so  that  the 
Interest  payments  sued  for  did  not  include 
Interesft  on  the  $930.11.  Therefore  the  In- 
terest payments  sued  for  In  the  Instant  case 
were  not  on  the  $930.11  paid,  as  the^  were 
on  the  £50  reserved  in  the  Scurry  v.  Free- 
man Case,  and  hence  the  latter  case  Is  not 
In  point 
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The  other  case  cited  of  an  action  by  tbe 
debtor  against  the  creditor  is  that  of  Oyster 
T.  Longnecker,  16  Pa.  269.  This  also  was  a 
qui  tam  action  to  recover  the  penalty  provid- 
ed by  the  Pennsylvania  usury  statute  enact- 
ed March  2,  1723  (1  Smith's  Laws,  p.  156), 
which  is  given  in  the  report  of  the  case.  The 
penalty  provided  by  this  statute  for  the  tak- 
ing, or  receiving,  of  usury  was  the  forfeiture 
of  tbe  whole  debt,  the  provision  as  to  this 
beiog  that: 

"Upon  conviction  thereof,  the  person  or  per- 
sons so  offending,  shall  forfeit  the  money  and 
other  things  lent,  one  half  thereof  to  the  Gov- 
ernor, for  the  support  of  government,  and  the 
other  half  to  the  person  who  shall  sue  for  the 
same,  by  action  of  the  debt,"  etc. 

The  statutory  period  of  limitation  on  such 
suit  for  the  penalty,  provided  by  another 
and  general  statute  of  limitations,  was  one 
year  from  the  commission  of  the  offense  of 
taking  or  receiving  a  payment  of  usury.  The 
tacts  in  the  case  were  that  $700  were  formal- 
ly paid  over  by  the  lender  to  the  borrower, 
bat  the  latter  Immediately  handed  back  to 
the  former  $36  and  executed  his  obligation 
for  the  $700.  There  was  but  one  payment 
made  on  this  debt,  which  was  of  the  whole 
$700  and  interest  on  the  face  of  it  at  the 
legal  rate;  and  this  whole  payment  was 
made  within  one  year  next  before  the  action 
was  instituted.  The  court  held  that  tbe  $85 
bonus  was  in  effect  discount  reserved,  which 
was  carried  with  and  promised  to  be  paid 
by  the  obligation,  but  not  in  fact  paid  at  tbe 
time  of  the  original  transaction;  that  It  was 
not  paid  until  the  payment  of  the  $700  and 
interest  thereon  was  made  by  the  debtor, 
which  was  within  the  statutory  pwiod  of 
limitation,  and  as  such  payment  then  includ- 
ed interest  on  the  $35  discount  reserved,  the 
interest  paid  was  at  a  rate  greater  than 
allowed  by  law,  was  a  payment  of  usnry, 
and  the  plaintiff  was  entitled  to  recover. 
This  case,  therefore.  Is  not  in  point. 

There  are  two  other  cases  only  dted  by 
counsel  for  appellants  on  the  point  under 
consideration,  neither  of  which  are  in  point. 

The  case  of  Smith  v.  Parsons,  56  Minn. 
520,  57  N.  W.  811,  was  an  inlunctlon  suit,  and 
involved  the  right  of  the  creditor  to  recover 
on  a  osnrlons  obligation  which  carriecl  with 
it  and  promised  to  pay  tbe  bonus  agreed  to 
be  paid.  It  did  not  involve  any  question  of 
the  right  of  the  debtor  to  recover  from  the 
lender  any  usury  in  fact  paid,  and  hence  Is 
not  in  point. 

The  case  of  Hutchinson  v.  HerHck,  58 
lUnn.  473,  50  N.  W.  1103,  Involved  the  same 
question  as  in  the  case  last  above  referred 
to,  and  hence  is  not  In  point. 

Tbe  quotation  from  28  Cyc.  by  counsel  for 
appellants  on  the  subject  of  osury  has  ref- 
erence to  suits  on  the  usurious  obligation, 
*nd  hence  is  not  in  point. 

[11]  Furthermore: 

There  is  a  line  of  cases  of  actions,  <m,r» 
oewal  obligations  for  balance  left  due  of' an 
orisinaUy   nsurious   debt   after   application 


of  payments  sufiSdent  in  amount  to  pay  off  ' 
and  discbarge  all  of  the  usury,  which  hold 
that  In  such  situation  the  renewal  obligation 
is  purged  of  the  usury,  and  there  may  be  re- 
covery upon  it  In  suits  by  the  creditor 
against  the  debtor.  With  r^erence  to  this 
this  line  of  cases  Webb  on  Usury,  (  310,  says: 
"If  a  partial  payment  is  made  upon  the  usuri- 
ous note  amounting  to  the  usury  and  a  new  note 
be  afterwards  given  for  the  balance,  such  new 
security  cannot  be  avoided  as  usurious"  (cit- 
ing several  cases). 

To  the  same  effect  are  the  following  cases 
not  cited  by  this  author,  namely:  Darling 
V.  March,  22  Me.  184;  Postlethw^ilt  v.  Gar- 
rett, 3  T.  B.  Mou.  (Ky.)  340 ;  Fowler  v.  Gar- 
rett, S  3.  J.  Marsh,  ^y.)  681;  Pierce  r.  Qon- 
ant,  25  Me.  33. 

The  rule  of  these  authorities,  as  noted.  Is 
applied  even  In  cases  of  suits  by  the  credi- 
tor on  the  executory  contract  in  question. 
But  they  were  not  controlled  by  such  a  stat- 
ute as  said  section  5198  with  its  phrase- 
ology with  respect  to  the  forfeiture  of  "the 
entire  Interest,"  and  hence  we  do  not  consider 
that  Bucb  rule  would  be  applicable  to  a  suit 
by  a  national  bank  on  the  executory  obliga- 
tion. But  we  do  think  that  this  rule  should 
apply  to  suits  by  the  debtor  to  recover  the 
penalty  provided  by  the  statute,  because  the 
policy  of  such  statute  with  respect  to  leaving 
imdlsturbed  all  payments  of  interest  actually 
made  and  applied  is  in  accordcmce  with  the 
principle  underlying  such  rule. 

The  $930.11  was  a  payment  made  by  the 
debtor  in  the  Instant  case  to  be  applied,  and  it 
was  In  fact  applied  by  the  creditor,  to  the  pay- 
ment and  discharge  of  the  only  usury  that 
was  In  fact  charged  by  tbe  creditor  or  i)ald 
by  the  debtor ;  the  renewal  notes  in  question 
for  interest  payments  on  which  action  in 
case  No.  2  before  ns  was  instituted  were  aft- 
erwards given  for  tbe  balance  of  the  debt. 
It  la  contrary  to  tbe  policy  of  the  law,  with 
respect  to  leaving  undisturbed  executed  con- 
tracts, even  where  usurious  in  their  origin, 
and  payments  actually  made  thereon,  ac- 
quiesced in  by  the  borrower  for  a  time  be* 
yond  that  of  the  statutory  period  of  limitation 
on  suits  to  recover  back  usurious  payments 
on  the  penalty  for  receiving  same,  that  the 
debtor  should  be  allowed  to  go  behind  his 
action  in  giving  such  renewal  obligation,  for 
the  purpose  of  setting  aside  the  application 
of  prior  payments  which  he  lUmself  made  and 
applied,  and  which  by  the  giving  of  such' 
renewal  obligation  he  has  again  affirmed. 

We  think,  therefore,  that  the  authorities 
last  dted  rest  in  prindple  upon  the  policy 
of  the  law  to  which  we  have  Just  referred 
and  strengthen  the  positions  we  have  above 
taken  as  to  tbe  underlying  prlndples  govern- 
ing tbe  consideration  of  the  federal  statute 
(section  5198)  on  the  penalty  side  of  it. 

Hence  we  conclude,  upon  these  authorities 
and  upon  the  prlndples  and  authorities  re- 
ferred to  above,  that  there  is  no  merit  in 
the  third  and  last  assignment  of  error.  t 
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We  are  therefore  of  opinion,  for  reasons 
stated  above,  that  there  is  no  error  in  either 
of  the  Judgments  complained  of,  and  they 
will  be  affltmed. 

Affirmed. 


(120  Va.  252) 


CART  T.  HARRIS.* 


(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
11,  1917.) 

1.  Contracts  <S=>99(3)  —  Fraud  ®=>58{1)  — 
Rescission— Burden  of  Proof. 

A  party  alleging  fraud  must  prove  it  by 
dear  and  convincing  testimony  particularly  in 
cases  involving  the  rescission  of  a  contract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  g§  449-453,  1199;  Deo.  Dig.  <g= 
99(3);  Fraud.  Cent  Dig.  {  65;  Dec  Dig.  «=> 
58(1).] 

2.  Compromise  and  Settlement  ®=»2  — Fa- 
vor OF  Law. 

Compromise  agreements  are  favored  by  the 
law. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  §§  1-4;  Dec.  Dig. 
®=>2.] 

3.  Compromise    and     Settlement    ®=>3    — 
Fraud. 

A  party  who  made  a  deliberate  settlement  of 
all  alleged  fraud  upon  him  with  his  eyes  wide 
open  was  bound  by  his  contract,  since  parties 
may  settle  frauds  as  well  as  anything  else  if 
they  act  with  knowledge  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  §$  6,  6;   Dec  Dig. 

Appeal  from  Chancery  Court  of  Richmond. 

Bill  by  J.  W.  Harris  against  W.  M.  Cary. 
From  a  decree  for  complainant,  defendant 
appeals.  Decree  reversed,  and  decree  enter- 
ed dismissing  complainant's  bill. 

Jas.  E.  Caiuum  and  S.  A.  Anderson,  both 
of  Richmond,  for  appellant  6.  A.  Hanson 
and  P.  W.  Hardin,  both  of  Richmond,  for  ap- 
pellee. 

HARRISON,  P.  This  Is  the  second  ap- 
pearance of  this  cause  upon  the  docket  of 
this  court  See  Harris  v.  Cary,  112  Va.  .362, 
71  S.  E.  551,  Ann.  Caa.  1913A,  1350.  At  the 
first  hearing  a  demurrer  to  the  complainant's 
bills,  original,  amended,  and  supplemental, 
which  had  been  sustained  by  the  lower  court, 
was  overruled,  and  the  cause  remanded  for 
further  proceedings ;  this  court  holding  that 
the  bills  stated  a  good  cause  of  action,  en- 
titling the  complainant  to  relief.  If  the  facts 
alleged  were  established  by  the  evidence  to 
be  adduced.  The  cause  is  now  beard  upon 
its  merits,  the  question  being:  Has  the  com- 
plainant by  the  evidence  adduced  established 
the  facts  alleged  so  as  to  entitle  him  to  the 
relief  prayed  for? 

The  salient  facta  alleged  are  stated  in  Hai^ 
ris  y.  Cary,  supra,  and  need  not  be  repeated 
in  detail  here.  This  suit  was  brought  for 
the  rescission  or  cancellation  of  two  con- 
tracts, one  dated  March  6,  1908,  and  the  other 
March  18,  1908,  upon  the  ground  that  said 


contracts  were  obtained  from  him  by  force, 
fraud,  intimidation,  and  duress.  The  con- 
tract of  March  18,  1908,  was  the  necessary 
result  of  the  contract  dated  March  6,  1908, 
and  neither  added  to  nor  took  from  the  lat- 
ter. It  is  the  contract  of  March  6,  1908, 
known  In  this  record  as  the  "March  con- 
tract," around  which  this  controversy  re- 
volves, and  to  which  our  attention  is  chiefly 
directed. 

It  appears  from  the  record  that  the  com- 
plainant, J.  W.  Harris,  his  brother,  W.  E. 
Harris,  and  the  latter's  wife,  Caroline  H. 
Harris,  and  W.  M.  Cary  were  engaged  in 
obtaining  options  and  buying  coal  lands  in 
Buchanan  county,  Va.,  for  purposes  of  simjcu- 
lation,  and  that  in  furtherance  of  this 
enterprise  "the  Buchanan  Coal  &  Coke  Com- 
pany" was  organized  and  chartered,  In  which 
these  parties  held  stock  li]|  proportion  to 
their  respective  interests.  For  his  interest 
the  complainant,  J.  W.  Harris,  was  to  fur- 
nish no  money,  but  was  to  remain  in  Buchan- 
an county,  prospect  for  coal  in  conjunction 
with  W.  E.  Harris,  take  options  on  land,  and 
do  what  was  necessary  there  to  promote  and 
advance  the  venture.  By  contract  dated  May 
23,  1904,  it  was  agreed  that  the  money  ad- 
vanced la  furtherance  of  the  scheme  should 
constitute  the  preferred  stock  of  the  com- 
pany and  be  first  paid  back  with  interest,  and 
that  all  other  money,  land,  or  property  re- 
maining to  the  corporation  should  be  treated 
as  profit  and  belong  to  the  common  stock- 
holders, and  that  J.  W.  Harris,  In  lieu  of  his 
services  rendered  in  securing  the  property 
and  to  be  rendered  until  the  preferred  stock 
was  redeemed,  should  receive;  one-third  of 
the  common  stock  to  be  issued. 

It  Is  apparent  from  the  record  that  the  ccm- 
templated  purchases  under  this  contract  were 
very  modest  compared  with  those  that  were 
subsequently  made.  Very  soon  thereafter 
much  larger  purchases  were  made  than  bad 
been  contemplated,  and  W.  M.  Cary,  who  had 
to  pay  three-fourths  of  the  purchase  money, 
realizing  that  this  Increased  expenditure 
would  greatly  increase  his  risk,  notified  the 
Harrises  that,  under  the  circumstances,  be 
considered  the  allowance  to  J.  W.  Harris, 
under  the  May  contract,  of  one-third  of  the 
profits  for  securing  options,  unduly  large, 
and  thereupon,  after  considering  the  matter, 
the  parties  entered  Into  the  contract  dated 
September,  1904,  by  which  the  May  contract 
was  modified  in  respect  to  the  division  of  the 
common  stock  of  the  company.  By  the  terms 
of  this  contract  the  complainant  was  to  re- 
ceive two-ninths  of  the  common  stock  in- 
stead of  one-third  thereof,  as  provided  In  the 
May  contract. 

After  the  September,  1904,  contract  was 
executed,  the  Ideas  of  the  parties  still  fni^ 
ther  expanded,  the  complainant  particularly 
urging  that  more  lands  be  bought,  until 
March,  1906,  when  the  company  had  acquired 
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more  than  23,000  acres  and  W.  M.  Gary  had 
expended  $60,000  in  paying  for  them.  During 
the  time  from  1904  to  1908,  when  these  large- 
ly added  purchases  were  made,  W.  M.  Gary 
repeatedly  told  the  Harrises  that  in  view  of 
the  increased  purchases,  which  entailed  upon 
him  heavier  and  more  serious  risks,  there 
would  have  to  be  a  different  distribution  of 
the  common  stock  from  that  which  existed 
under  the  September  contract.  The  record 
shows  that  there  was  considerable  corre- 
spondence and  difference  of  opinion  on  this 
subject  until  the  contract  of  March,  190S, 
was  executed.  That  was  clearly  a  compro- 
mise adjustment  and  intended  as  a  final  set- 
tlement of  all  differences  between  the  parties. 

After  this  contract  had  been  duly  executed, 
under  seal,  by  the  complainant,  J.  W.  Harris, 
and  his  brother,  W.  E.  Harris,  and  by  the 
appellant,  W,  M.  Gary,  It  was  kept  by  the 
Harrises,  or  one  of  them,  for  several  days, 
and  then  returned  to  W.  M.  Gary  with  the 
signature  of  Caroline  H.  Harris  thereto. 
This  contract  recites  that  differences  existed 
between  the  parties  concerning  their  respeo- 
dve  rights,  and  that  they  were  desirous  of 
terminating  those  differences  and  arriving  at 
an  equitable  agreement  with  respect  to  their 
Interests  in  the  stock  of  the  company,  and 
that  therefore,  in  consideration  of  the  prem- 
ises and  the  mutual  concessions  moving  to 
and  from  the  parties;  the  contract  was  made. 
It  provides  that  an  Issue  of  common  stock 
(which  bad  not  theretofore  been  made)  should 
be  made  as  soon  as  iwssible  after  its  execu- 
tion, and  that  the  complainant,  J.  W.  Harris, 
should  receive  three-eighteenths  thereof  in 
return  for  services  rendered,  and  that  he 
should  not  be  required  to  remain  longer  on 
the  property  of  the  company. 

This  is  the  solemn  contract  under  seal 
which  the  complainant  asks  to  have  rescinded 
upon  the  ground  that  it  was  obtained  from 
liim  by  force,  fraud,  intimidation,  and  duress. 

[1]  It  Is  elementary  that  a  party  alleging 
fraud  is  required  to  prove  the  same  by  clear 
and  convincing  testimony,  and  this  is  partic- 
ularly true  in  cases  involving  the  rescission 
of  a  contract. 

In  Virginia-Carolina  Co.  y.  Carpenter,  99 
Ta.  292,  38  S.  E.  143  it  U  said: 

"To  act  in  bad  faith  is  to  act  fraudulently, 
and,  as  every_  one  has  attached  to  his  actiona 
the  presumption  of  innocence,  it  is  an  estab- 
lished principle  that  a  charge  of  fraud  or  bad 
faith  must  be  clearly  and  distinctly  proven"— 
dting  Hord  v.  Colbert,  28  Grat  (69  Va.)  49; 
Gregory  y.  Peoples,  80  va.  366. 

In  Bonsai  y.  Camp,  111  Va.  696,  69  S.  E. 
978,  dted  with  aproval  In  Sweeney  y.  Foster, 
112  Va.  490,  71  S.  B.  648,  It  Is  said: 

"One  of  the  first  principles  with  respect  to 
the  rescission  of  a  contract  is  that,  in  seeking 
a  remedy  which  calls  for  the  highest  and  most 
drastic  exercise  of  the  power  of  a  court  of 
citancery — ^to  annul  and  set  at  naught  the  sol- 
emn contracts  of  parties— there  must  be  first  a 
sufficient  averment  of  facts  showing  the  plain- 
tiff entitled  in  equity  to  the  relief  whldi  he 
seeks,    and   satisfactory   proof   of   these  facts. 


to  Justify  the  interposition  of  the  court,  and 
in  addition  to  all  titis  the  court  must  be  able 
substantially  to  restore  the  parties  to  the  posl- 
tion  which  they  occupied  l>efore  they  entered 
into  the  contract." 

In  the  recent  case  of  Ford  v.  Engleman, 
118  Va.  89,  86  S.  E.  852,  Judge  Keith  says: 

"Duress  is  a  species  of  fraud,  and  hence  must 
be  clearly  proved." 

Authorities  upon  this  point  might  be  multi- 
plied, but  it  Is  too  well  settled  to  call  for 
farther  discussion. 

[2]  It  cannot  be  expected  thai  this  court, 
within  the  limits  of  an  opinion,  can  go  into  a 
detailed  consideration  of  the  great  mass  of 
evidence  presented  by  the  record  before  us. 
It  is  sufficient  to  say  that,  after  a  careful  and 
laborious  examination  of  all  the  evidence  ad- 
duced, we  are  of  opinion  that  the  complain- 
ant has  failed  to  establish  the  charges  in  his 
bills  with  that  degree  of  clearness  and  cer- 
tainty that  the  law  requires.  On  the  con- 
trary, the  decided  weight  of  the  evidence  and 
the  circumstances  attending  the  execution  of 
the  contract  established  the  negative.  The 
contract  the  rescission  of  which  is  here  asked 
is  under  the  hands  and  seals  of  the  parties, 
and  appears  upon  its  face  to  be  an  equitable 
settlement  of  differences  of  opinion,  and  the 
evidence  shows  that  it  was  Intended  as  a 
compromise  of  all  matters  in  dispute  between 
them.  Compromise  agreements  are  favored. 
They  are  properly  resorted  to  every  day- as  a 
means  of  avoiding  litigation,  by  a  final  ad- 
justment of  disputed  matters  by  the  parties 
themselves. 

In  U.  S.  y.  Child,  12  WalL  232,  20  L.  Ed. 
360,  Mr.  Justice  Miller,  speaking  for  the  Su- 
preme Court,  says: 

"We  can  hardly  conceive  of  a  definition  of 
duress  that  would  bring  this  case  within  its 
terms.  Authorities  are  dted  to  show  that 
where,  under  peculiar  circumstances,  property 
is  withheld  from  the  owner,  and  he  is  forced 
to  pay  some  unjust  demand  to  obtain  possession 
of  it,  he  can  afterwards  maintain  a  suit  for 
the  money  so  paid.  But  no  case  can  be  found, 
we  apprehend,  where  a  party  who,  without  force 
or  intimidation  and  with  a  full  knowledge  of 
all  the  facts  of  the  case,  accepts  on  account  of 
an  unlitigated  and  controverted  demand  a  sum 
less  than  what  he  claims  and  believes  to  be 
due  him,  and  agrees  to  accept  that  sum  in  full 
satisfaddcm,  has  been  permitted  to  avoid  his 
act  (m  the  ground  that  this  is  duress.  If  the 
principle  contend^  for  here  be  sound,  no  party 
can  safely  pay  by  way  of  compromise  any  sum 
less  than  what  is  claimed  of  him;  for  the  com- 
promise will  be  void  as  obtained  by  duress.  The 
common  and  generally  praiseworthy  procedure 
by  which  business  men  every  day  sacrifice  part 
of  claims  which  they  believe  to  be  just  to  se- 
cure payment  of  the  remainder  would  always  be 
duress,    and    the   compromise   void." 

The  case  of  Andrews  y.  Connolly  (O.  C.) 
145  Fed.  43,  in  which  the  disputes  and  dis- 
agreements between  the  parties  arose  over 
mining  properties  and  continued  for  years  be- 
fore the  final  written  contract  was  executed, 
presents  some  striking  analogies  to  the  case 
at  bar.  The  court,  after  stating  that  it  did 
not  deem  it  necessary  to  review  the  history 
of  the  various  disputes  between  the  brothers. 
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nor  to  attempt  to  fix  tbe  blame  therefor,  and 
further  that  It  was  sufflclent  for  the  purpos- 
es of  tlie  case  that  such  disputes  did  in  fact 
exist,  and  that  the  parties  attempted  to  settle 
them  by  a  written  contract  wherein  the  rights ' 
of  the  parties  were,  defined,  expressed  the 
opinion  that  there  was  no  duress,  and  in  dis- 
cussing the  subject  said,  in  imrt: 

"The  proofs  contained  in  the  record  do  not 
show  that  Michael  Connolly  did  any  unlawful 
act  to  deprive  the  defendant  of  his  property,  or 
to  compel  him  to  do  what  he  acknowledges  he 
did  do — yield  to  the  pressure  of  the  circumstanc- 
es surrounding  him  and  sign  the  agreement  of 
settlement.  I  think  the  signing  of  the  contract, 
under  the  circumstances  disclosed  by  the  rec- 
ord in  this  ease,  must  be  regarded,  both  at  law 
and  in  equity,  as  a  voluntary  act,  as  it  was 
unattended  by  any  act  of  violence  or  threat  of 
any  kind  calculated  in  any  degree  to  intimidate 
tile  defendant,  or  to  force  tbe  result,  or  to  com- 
pel that  consent  which  is  the  essence  of  every 
valid  contract.  Suppose  he  consented  reluc- 
tantly, as  he  doubtless  did;  still  the  fact  re- 
mains that  he  did  consent  when  he  might  have 
refused,  and,  having  consented  and  signed  the 
contract,  I  think  he  is  bound  by  its  terms. 
This  is  especially  true  when  we  come  to  con- 
sider the  character  of  the.  transaction  and  the 
relation  of  the  parties  to  the  contract.  It  was 
entered  into  for  the  purpose  of  defining  the 
rights  of  the  parties  and  putting  an  end  to  the 
disputes  and  disagreements  which  had  thereto- 
fore existed  between  the  brothers." 

In  French  r.  Shoemaker,  14  Wall.  314,  20 
Ifc  Ed.  852,  second  syllabus,  it  is  said: 

"Equity  will  not  set  aside  a  contract  whose 
purpose  is  a  settlement  of  disputes  simply  be- 
cause one  party  to  it  was  in  want  of  money 
when  he  made  it,  and  because  such  want  may 
have  been  an  inducing  cause  for  his  making  it; 
the  party  having  been  an  intelligent  person,  who 
acted  deliberately  and  with  knowledge  of  what 
he  was  doing.  Equity  favors  amicable  compro- 
mise of  controversies  where  pecuniary  inter- 
ests are  complicated  and  conHicting." 

See,  also,  Mason  t.  United  States,  17  WalL 
67,  21  li.  Ed.  564;  Hackley  v.  Headley,  45 
Mich.  569,  8  N.  W.  511;  Batavian  Bank  r. 
North,  114  Wis.  6S7,  90  N.  W.  1016;  Ham  t. 
Hamilton,  29  Oa.  40. 

These  declsloas  all  declare  tbe  doctrine 
that  a  contract  of  oompromlse^  entered  into 
with  full  knowledge  of  all  the  facts,  cannot 
be  set  aside  on  the  ground  of  duress  when 
the  other  party  has  not  been  guilty  of  any 
unlawful  act 

[3]  As  said  in  Ham  ▼.  Hamilton,  supra: 

"If  the  complainunt  ever  had  any  equity.  It 
is  clear  he  has  settled  himself  out  of  it.  He 
made  a  deliberate  settlement  of  all  the  alleged 
fraud,  with  his  eyes  wide  open.  Pities  may 
settle  frauds  as  well  as  any  thing  else,  if  they 
act  with  knowledge  of  the  facts;  and  such  a 
■ettiement  is  as  effectual  when  made  by  the 
parties,  as  when  made  by  a  court.  He  is  here 
asking  the  court  to  act  where  he  has  already 
himself  taken  final  action.  There  must  be  an 
end  to  IJtigotion." 

The  complainant  in  the  court  below  has, 
at  the  bar  of  this  court,  pressed  upon  our  no- 
tice the  contention  that  a  fiduciary  relation- 
ship existed  between  himself  and  the  appel- 
lant; that  the  appellant  as  president  of  the 
company  and  owning  a  controlling  interest 
In  the  stock  occupied  the  position  of  trustee 


for  the  benefit  of  tlie  other  stockholders; 
and  that,  as  such  trustee,  he  had  violated 
his  trust  This  position  does  not  appear  to 
have  been  urged  In  the  lower  conrt  or  noticed 
by  the  learned  judge  who  there  considered  the 
case.  Without  considering  whether  any  such 
relation  existed  between  these  parties  as  Is 
now  claimed,  it  is  sufflclent  to  say  that  the 
record  does  not  show  that  the  appellant  has 
violated  any  confidence  reposed  in  him  with 
respect  to  the  complainant  or  done  any  act 
to  his  prejudice  that  he  was  under  any  legal 
duty  to  refrain  from  doing. 

Upon  tbe  whole  case,  we  are  of  opinion  to 
reverse  tbe  decree  appealed  from  and  to 
enter  here  such  decree  as  the  lower  court 
ought  to  have  entered,  dismissing  the  com* 
plalnant's  bills,  with  costs. 

Reversed. 


(UO  Va.  280) 
CITY  OF  DANVIULB  t,  r/IPFX)RD. 

(Supreme  Conrt  of  Appeals  of  Virginia.     Jan. 
11,  1917.) 

1.  Appeal  and  Bbrob  <S=»1005(8)— RrriEW— 
CoNFXicTiNo  Testimony. 

If  by  disregarding  tbe  testimony  of  defend- 
ant  the  evidence  is  sufficient  to  sustain  a  finding 
of  negligence  on  his  part,  no  error  is  committed 
by  refusing  to  grant  a  new  trial  urged  on  the 
ground  that  such  finding  is  contrary  to  the  evi- 
dence> 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3860-3876,  8949;  Dec 
Dig.  (8=>1006(3).I 

2.  Master  and  Servant  <S=3291(1)— Injubies 
TO  Servant— Instructions. 

Instructions  given  in  an  action  by  a  work- 
man against  a  city  to  recover  for  injories  sus- 
tained in  stepping  throngh  a  trestle  of  the  citr 
gas  plant  held  proper. 

[Ed.  Note. — ^E\)r  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1133;  Dee.  Dig.  «=»291 
(I).] 
S.  TuAi.   «=3260(1)— IirsntircTioits  Albsadt 

OlVBK. 

Denial  of  a  requested  instruction  that  the 
"unbending  test"  of  negligence  is  the  standard 
established  by  usage  in  like  business  and  that 
plaintifF  mnst  show  by  a  preponderance  of  evi- 
dence that  such  atanoard  was  not  lived  up  to 
was  not  error,  where  the  court  otherwise  in- 
structed that  "ordinary  or  reasonable  care  ia 
such  care  as  other  reasonably  prudent  compa- 
nies use  in  conducting  like  business." 

[Ed.  Note.— For  other  cason,  see  Trial,  Cent. 
Dig.  I  651;  Dec.  Dig.  «=>260(1).] 

4.  Appeal  and  Ebbob  «=»1053(3)— HAsuxxsa 
E2BB0B— Admission  of  Evidence. 
In  a  personal  injury  suit  evidence  of  ice  on 
a  trestle  improperly  admitted  because  not  al- 
leged in  declaration,  and  not  stricken  out  on 
motion,  held  cured  by  an  instrnetion  that  if  ice 
was  proximate  cause  of  injury,  there  waa  no 
liability. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4180-4182;  Dec.  Dig.  «=» 
1053(3) ;  Trial,  Cent  Dig.  S  977.] 

Error  to  Circuit  Court  of  City  of  DanTllle. 

Action  by  J.  D.  Lipford  against  the  City 
of  Danville.  From  a  judgment  for  plalntUC. 
defendant  brings  error.    AflJrmed. 
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Plalntifrs  InstrnctlonB  given: 

Instructioli  No.  1:  "The  court  instnicts  the 
jury  that  it  waa  the  duty  of  the  defendant  to 
use  ordinary  care  to  provide  and  maintain  a 
reasonably  safe  and  suitable  trestle  or  stmctnre 
npon  which  it  required  plaintiff  to  perform  da- 
ties  it  assigned  him,  and  if  they  believe  from  the 
evidence  that  defendant  failed  to  do  this,  and 
plaintiff  was  injured  while  in  discharge  of  hia 
(aid  duties  without  negligence  on  his  part,  and 
said  injuries  were  proximately  caused  by  said 
negligence,  tiiey  should  find  for  the  plaintiff,  un- 
less they  believe  from  the  evidence  that  the  in- 
juries complained  of  resulted  from  a  defect  in 
the  trestle  that  was  open  and  obvious  to  the 
plaintiff  or  he  had  actual  knowledge  of  such 
defect.  [Southern  R.  Co.  v.  Lewis]  110  Va. 
830  [67  S.  E.  357]." 

Instruction  No.  2:  "The  court  further  la- 
stmctk  the  jarv  that  the  plaintiff  had  a  right  to 

£  resume  that  defendant  had  performed  its  duty 
I  regard  to  providing  him  a  reasonably  safe 
place  fai  which  to  work  and  a  reasonably  safe 
trestle  or  structure  upon  which  to  work,  unless 
the  defect  complained  of  was  opoi  and  obvious 
to  the  plaintiff  or  he  had  actual  knowledge  of 
inch  defect  [N.  &  W.  E.  R.  Co.  v.  Nunnally's 
Adm'rt  88  Va.  540  [14  8.  E.  367];  [Richland* 
Iron  Co.  T.  Elkins]  90  Va.  249  [17  8.  B.  890]." 
Instruction  No.  S:  "The  court  instructs  the 
Jnry  that,  if  they  should  find  for  the  plaintiff, 
they  may,  in  estimating  the  damages,  take  into 
consideration  his  phvsical  and  mental  suffering 
•rising  from  his  injury,  his  loss  of  wages,  U 
any,  and  the  time  he  was  prevented  by  said  in* 
juries  from  working,  all  moneys  paid  out  and 
expenses  incurred  by  him  in  his  endeavor  to  be 
heided  of  said  injuries,  and  proper  compensation 
for  his  being  deprived  by  saJd  uijariss  from  fol- 
lowing such  calling  or  business  as  he  could  have 
followed  but  for  said  injuries,  all  of  which  shall 
not  exceed  $2,000,  amount  darged  in  dedara- 
tfcm." 

Defendant's  Instrnctions  given: 

Instruction  A:  "The  court  instructs  the  jury 
that  the  mere  fact'that  the  plaintiff  was  injured 
while  working  on  a  trestle  maintained  by  the 
city  of  DamviUe  will  not  warrant  them  in  find- 
ing a  verdict  against  the  city  of  Danville.  The 
{ravaman  of  QiiB  action  is  the  alleged  neglt*' 
tence  of  the  defendant,  and  until  this  is  shoWA 
by  a  preponderance  of  the  evidence  to  the  satis- 
faction of  the  jury  there  can  be  no  recovery 
against  tbe  defendant." 

Defendant's  instructioh  B:  "The  court  in- 
structs the  jnry  that  ordinary  or  reasonable 
care  is  saob  care  as  other  reasonably  prudent 
companies  or  persons  use  in  conductuig  a  like 
busineas;  that  it  Was  only  the  dtity  of  the  city 
of  Danville  to  use  reasonable  ctLtv  as  above  set 
out  ui  ooBdocting  its  gas  business,  but  it  was 
not  its  dut^  to  admit  a  mode  of  conducting  its 
business  different  from  its  usual  custom,  be- 
cause Botne  may  thihk  such  mode  a  safer  way  to 
conduct  it;  that  tiie  city  of  Danville  was  not  an 
insurer  of  said  lipford,  and  was  not  bound  to 
provide  bim  an  absolately  safe  place  to  work  in, 
but  was  only  bound  to  exercise  ordinary  care  to 
provide  him  a  reasonably  safe  place  in  which  to 
work." 

Defendant's  instruction  O:  "The  court  in- 
structs tbe  jury  that,  when  a  servant  enters  the 
service  of  the  master,  he  assumes  all  tbi  ordi- 
naty  risk  of  such  sei^ce,  and  also,  as  a  geaer- 
sl  rule,  assumes  all  risk  from  causes  whch  are 
known  to  hixsL  or  should  be  readily  discernible 
by  a  penoD  of  bis  age  or  capaci^,  in  the  exer- 
cise of  ordinaiy  care.  When  the  employe  is 
placed  by  bis  employer  in  a  position  where  he 
can  see,  or  with  reasonable  tnteUigence  and  care 
find  and  disclose  the  dangers  of  such  position,  and 
is  a  mature  man,  doing  the  ordinary  work  which 
he  has  engaged  to  do,  and  whose  risks  are  obvi- 
ous to  any  one,  he  assumes  the  risk  of  the  em- 


ployment, and  no  negligence  can  be  imputed  to 
the  employer  for  an  accident  to  him  therefrom." 

Defendant's  instruction  D:  "The  court  fur- 
ther instructs  the  jury  that,  if  they  should  be- 
lieve from  the  evidence  that  the  defendant  city 
was  negligent  in  maintaining  said  trestle,  yet 
if  they  further  believe  from  the  evidence  that 
the  plaintiff  Jmew,  or  could  by  the  exercise  of 
ordinary  care  have  known,  of  the  danger  inci- 
dent to  the  use  of  said  trestle,  and  by  the  use  of 
ordinary  care  on  his  part  have  avoided  this  al- 
leged defect,  and  through  his  own  lack  of  care 
contributed  to  his  injury,  they  must  find  for  the 
defendant." 

Defendant's  instruction  F:  "The  court  fur- 
ther instructs  the  jury  that  the  defendant  in 
this  action  was  under  no  greater  obligation  to 
care  for  the  safety  of  the  plaintiff,  J.  E.  Zip- 
ford,  than  the  said  J.  E.  Lipford  was  to  care 
for  his  own  safety ;  and  if  the  jury  believe  from 
the  evidence  that  said  Lipford  knew  of  the  al- 
leged defect  in  said  trestle,  and  that  it  was  dan- 
gerous to  step  In  or  get  Ids  foot  caught  in  said 
hole,  and  that  in  the  exercise  of  due  care  he 
should  have  avoided  coming  in  contact  with  said 
hole,  then  they  should  find  for  the  defendant  in 
this  action." 

Defendant's  instruction  O:  "The  court  in- 
structs the  jury  that,  even  if  they  believe  from 
the  evidence  that  the  trestle  was  defective,  as 
alleged  in  the  declaration,  and  that  this  was 
due  to  neglect  On  the  part  of  the  defendant,  vet 
if  tbey  further  believe  from  the  evidence  tnat 
this  defect  was  open  and  obvious  and  that  plain- 
tiff had  full  knowledge  of  its  danger,  the  use  of 
the  trestle  by  plaintiff  in  its  dangerous  condi- 
tion was  a  risk  assumed  by  the  plaintiff  and 
you  should  find  for  the  defendant." 

Defendant's  instruction  H:  "Tte  court  fulv 
ffier  Instructs  the  jnry,  if  th^  believe  from  the 
evidence  the  plaintiff  slipped  on  ice  and  this 
was  the  proximate  cause  of  his  injury,  they 
must  find  for  the  defendant." 

InBtmcttoDB  requested  by  defendant  refus- 
ed by  conrt: 

Instruction  E:  "The  court  instructs  the  jury 
that  the  unbending  test  of  negligence  is  the  gen- 
ersil  usage  and  practice  of  companies  using  like 
instrumentalities,  and  in  order  to  establish  neg- 
ligence on  tJM  part  of  the  defendant  plaintiff 
must  ifiutw  by  a  preponderance  of  the  evidence 
that  the  trestle  in  question  was  dangerous  and 
was  not  up  to  the  standard  established  by  the 
ordinary  usage  of  the  business.  [South.  By.  Co, 
V.  Lewfa]  110  Va.  847  [67  p.  B.  357]." 

Instruction  I:  "The  conrt  instructs  the  Jnry 
that,  if  they  believe  from  tbe  evidence  that  the 
weight  of  the  loaded  car  or  the  handling  of  the 
car  catised  plaintiff  to  lose  his  balance  and  step 
in  the  opening  qr  fall  from  the  trestle,  they  must 
fii^  for  the  defendant." 

Instructiotj  J:  "The  court  instructs  the  jurv, 
if  they  believe  from  the  evidence  the  opening  in 
the  trestle  Xraa  open  and  obvious,  or  plaintiff 
could  in  the  exercise  of  ordinary  care  have 
kiiown  of  the  opening  and  the  danger  of  slipping 
in  same,  this  was  a  risk  assumed  by  the  phiin- 
tiff,  and  tbey  must  find  for  tbe  defendant." 

B.  Walton  Brown,  of  Danville,  for  plaintiff 
in  error.  B.  H.  Ouster,  of  Danville,  for  de- 
fendant in  error. 

KBLLT,  J.  Tbls  is  a  writ  of  error  to  a 
Judgment  la  favor  of  3.  D.  Lipford  against 
tbe  dty  of  Danville  In  an  action  for  damages 
for  personal  injuries. 

Lipford,  whom  we  shall  hereinafter  call 
the  plaintiff,  waa  employed  as  a  laborer  by 
the  dty  In  connection  with  the  operation 
of  Its  gas  plant    Bis  duty  was  t(>4Q^4UPfi^Qlp 
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cars  witb  coke  In  tbe  basement  of  the  gas 
plant,  place  tbem  on  an  elevator,  hoist  them 
to  the  level  of  a  tipple  track,  push  them  out 
on  the  tipple,  and  dump  their  contents  to 
the  ground  under  tbe  trestle.  Tbe  trestle 
was  some  10  or  12  feet  high.  The  track  on 
the  trestle  was  supported  by  ties  laid  about 
20  inches  apart,  A  walkway  was  provided 
between  the  rails  by  means  of  two  thick 
planks  nailed  down  lengthwise  close  together, 
filling  up  practically  all  of  the  space  between 
the  rails.  Outside  of  the  rails,  on  the  pro- 
jecting ends  of  the  ties,  planks  about  7% 
inches  wide  were  nailed  down  parallel  to 
tbe  rails,  extending  along  the  entire  length 
of  the  trestle.  Tbe  space  between  these 
planks  and  tbe  outer  edge  of  the  rail  varied 
somewhat,  but  at  no  point  was  it  over  5 
inches.  The  manager  of  the  plant  testified 
that  the  regular  and  usual  distance  was  2% 
to  3  inches.  These  outside  planks  were  placed 
there  primarily  as  a  walkway  to  enable  em- 
ployes to  pass  around  the  cars  when  they 
are  damped. 

The  plaintiff  had  been  working  for  tbe  city 
in  this  same  capacity  for  seven  or  eight 
years.  There  were  two  branches  or  spurs 
to  the  trestle,  however,  and  he  had  not  been 
on  tbe  branch  on  which  he  was  hurt  for  about 
six  months  prior  to  the  night  of  the  accident 
At  about  3  o'clock  a.  m.  he  was  attempting  to 
dump  a  car,  and  bis  foot  slipped  into  what 
ip  designated  practically  throughout  the  tes- 
timony as  "a  bole"  on  the  outside  of  the  rail. 
The  weight  of  the  car  threw  him  over,  his 
foot  was  caught,  and  bis  leg  was  broken. 

The  case  was  tried  upon  an  amended  deo- 
laratioQ  to  which  there  was  no  demurrer. 
Tbe  first  count,  and  the  one  to  which  the 
evidence  seems  to  have  been  directed,  may  be 
epitomized  as  an  allegation  of  tbe  defendant's 
breach  of  duty  to  furnish  tbe  plaintiff  a  rea- 
sonably safe  place  to  work,  in  that  tbe  trestle 
was  insufficiently  lighted  and  contained  the 
hole  in  question,  which  had  been  negligently 
permitted  to  remain  there  in  a  condition  lia- 
ble to  result  in  an  accident  such  as  the  one 
by  which  plaintiff  was  injured. 

There  are  threa  assignments  of  error;  tbe 
first  being  that  the  court  erred  In  refus- 
ing to  grant  defendant  a  new  trial  on  the 
ground  that  the  verdict  of  the  Jury  was  con- 
trary to  the  law  and  the  evidence.  We  do  not 
think  this  assignment  is  good.  There  Is  much 
in  the  evidence  tending  to  show  that  the 
plaintiff's  Injury  was  due  to  a  mere  accident, 
without  fault  on  the  part  of  the  defendant, 
but  there  is  also  evidence  sufficient  to  sustain 
the  finding  of  the  jury  to  the  contrary,  and 
we  cannot  Interfere  with  that  finding. 

There  is  evidence  clearly  tending  to  show 
the  following  facts,  in  addition  to  those 
above  recited:  That  all  over  the  trestle  at 
different  places  the  timbers  had  from  time  to 
time  given  way  leaving  holes  and  defects 
requiring  frequent  repairs;  that  at  the  point 
where  the  plaintiff  fell  there  was  a  "crack" 


or  opening  "on  the  outside  of  the  rails"  where 
the  planks  were  rotten  or  decayed ;  that  this 
hole  or  crack  was  the  largest  one  there,  be- 
ing "about  eight  inches,"  or  an  "eight-inch 
hole  in  there":  and  that  the  lights  tbat 
morning  were  low  and  dim. 

At  the  conclusion  of  the  evidence  the  Jury, 
by  consent  of  both  sides,  were  given  a  view 
of  the  premises.  This,  of  course,  could  not 
add  to  the  evidence,  but  it  did  place  the  Jury 
in  a  position  which  enabled  them  to  fully 
understand  and  comprehend  the  conditions 
at  the  time  of  the  accident ;  the  fact  appear- 
ing that  these  conditions  remained  the  same 
up  to  the  time  of  the  trial. 

We  do- not  overlook  the  contention  of  the 
defendant  that  plaintiff  knew,  or  ought  to 
have  known,  of  the  alleged  defect  It  is  true 
that  he  was  an  old  employ^,  and  had  worked 
for  a  long  time  on  tbe  trestle  on  wliich  be  was 
hurt;  but  he  Iiad  not,  as  we  have  seen,  been 
on  it  for  nearly  six  months  prior  to  the  night 
on  which  be  was  hurt    He  says: 

"I  had  not  been  on  the  old  trestle  since  June 
1st.  [He  was  injured  November  24tli.]  •  •  • 
We  had  uaed  the  new  trestle  up  to  that  night. 
*  •  *  I  did  not  know  the  lumber  wag  rotted 
out  because  the  trestle  had  been  filled  up  [with 
coke  dumped  under  it]  ever  since  May.  The 
lights  were  down  low  that  morning.  They  got 
real  dim.  I  don't  know  what  was  the  matter 
with  them,  but  they  had  just  as  good  been  out 
for  that  fog  from  the  car." 

The  "fog"  he  speaks  of  was  a  steam  or 
vapor  from  the  coke  caused  by  water  turned 
on  it  at  the  loading  point  to  cool  it 

[1]  Enough  of  the  evidence  has  been  recit- 
ed to  show  that  if  the  Jury  disregarded  the 
opposing  evidence  of  the  defendant  as  they 
might  within  their  province  have  done,  they 
were  warranted  in  finding  that  the  defend- 
ant was  negligent  aa  charged  in  the  declara- 
tion, and  that  the  plaintiff  is  not  barred  from 
a  recovery,  either  by  contributory  negligence 
or  by  assumption  of  the  risk.  In  other  words, 
upcm  a  demurrer  to  the  evidence,  as  we  must 
view  it  tbe  case  is  with  tbe  plaintiff. 

[2,3]  The  next  assignment  of  error  is  to 
tbe  action  of  the  court  in  giving  and  re- 
fusing instructiona  to  the  jury.  The  in- 
structions given  and  those  refused  will  appear 
in  full  in  the  official  report  of  this  case.  We 
shall  content  ourselves,  in  the  main,  by  say- 
ing, on  this  branch  of  the  controversy,  that 
the  instructions  deal  with  familiar  princi- 
ples, that  those  which  the  court  gave  fully 
and  fairly  submitted  to  the  jury  tbe  theory 
of  each  party,  and  that  tills  assignment  of 
error  is  without  merit  The  only  instruction 
which  we  shall  mention  specifically  is  instruc- 
tion E  asked  for  by  the  defendant  and  refus- 
ed.   It  Is  as  follows: 

"Tbe  court  instructs  the  jury  that  the  un- 
bending test  of  negligence  is  the  general  usage 
and  practice  of  companies  using  like  instnimen- 
talities,  and  in  order  to  establish  negligence  on 
the  part  of  the  defendant,  plaintiff  must  show 
by  a  preponderance  of  the  evidence  that  Uie  tres- 
tle in  question  was  dangerous  and  not  up  to 
the  standard  established  by  the  ordinary  usage 
of  the  business." 
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The  eridence  apon  wMcfa  the  defendant 
songbt  to  avail  Itself  of  the  "unbending  test" 
to  be  found  in  the  ordinary  usage  of  the  busi- 
ness was  exceedingly  meager.  If  It  had  the 
right  at  all  under  the  evidence  to  have  the 
Jury  consider  the  practice  of  persons  using 
trestles  similar  to  the  one  in  question  here, 
that  right  was  fully  protected  by  the  por- 
tion of  instruction  B  given  for  defendant 
wlticta  stated: 

"That  ordinary  or  reasonable  care  is  such  care 
as  other  reasonably  prudent  companies  or  per- 
sons use  in  conducting  a  like  business." 

[4]  The  remaining  assignment  of  error  is 
based  upon  the  refusal  of  the  court  to  ex- 
clude all  evidence  in  relation  to  the  ice 
wliich  was  shown  to  have  formed  oh  the 
surface  of  the  trestle  and  on  the  outside 
plank  at  or  near  the  alleged  "hole."  There 
was  no  mention  of  this  Ice  in  the  declara- 
tion, but  the  motion  to  exclude  the  evidence 
in  regard  to  it  was  not  made  until  after  the 
plaintiff  had  been  fully  croas-examined  about 
it,  had  rested  his  case,  and  the  defendant  had 
examined  the  principal  witness  In  its  own 
bebalf.  Counsel  then  stated  to  the  court  that 
"in  going  over  the  declaration  again"  he  had 
noticed  that  the  ice  was  not  mentioned,  and 
he  therefore  moved  the  court  to  exclude  the 
evidence  In  regard  to  It  The  court  replied 
tliat: 

*'it  would  hardly  be  proper  to  exclude  that 
evidence  entirely ;  it  may  go  to  the  jury  in  or- 
der that  the  whole  surrounding  circumstances 
may  be  considered;  but  the  jury  will  be  in- 
structed, if  requested,  that  if  they  believe  that 
the  ice  on  the  track  was  the  proximate  cause  of 
the  injury,  there  could  be  no  recovery  in  this 


TbiB  statement  by  the  court  seems  to  have 
been  made  in  the  presence  of  the  jury ;  and. 
In  addition  thereto,  when  all  the  evidence  was 
In,  the  court  did  give  the  following  written 
Instmctlon: 

"The  court  further  instructs  the  jury,  if  they 
believe  from  the  evidence  the  plaintiff  dipped 
on  ice  and  this  was  the  proximate  cause  of  the 
injury,  they  must  find  for  the  defendant." 

Under  these  drcomstances  we  are  of  opin- 
ion that  there  was  no  error  in  the  action  of 
the  court  In  this  regard. 

The  judgment  la  afBrmed. 

AfElrmed. 

<120  Va.  868)  . 

TXLBB  y.  COMMOMWBAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
11,  1917.) 

1,    BUBOLABT    «=>42(1)  —  EVIDKNCK  —  POSSES- 

Bios  OF  Stolen  Goods. 
Possession  of  stolen  goods  is  not  even  prima 
facie  evidence  of  housAteaking  or  of  burglary, 
and  there  must  be  some  evidence  of  inculpatory 
arenmstances,  at  least  of  extrinsic  mechanical 
indications,  before  the  presumption  of  burglary 
or  bonsebreaking  Is  superadded  to  that  of  lar- 
ceny. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  H  80,  101;    Dec  Dig.  «s>42(l).] 


2.  Bttbolaby  ®=»42(2)  —  EvidewoB  —  Posses- 
sion OF  Stolen  Goods. 
To  raise  the  presumption  of  burglary  or 
bousebrealdng  from  the  possession  of  stolen 
goods,  with  other  supporting  evidence,  the  pos- 
session on  the  part  of  the  accused  must  be  ex- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §g  80,  105;  Dec.  Dig.  <8=>42(2).] 
8.  BraoLABY  ®=>29— Evidxnce— Bubden  ow 
Pboop. 
The  burden  was  on  the  state  to  prove  that 
the  alleged  possession  of  the  stolen  goods  by  the 
accused  was  an  exclusive  possession. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §S  7»-82;    Dec  Dig.  <S=>29.] 

4.  BuBOLABT  $s>42(l)— Possession  oir  Stolen 
Goods— AssEBTiON  of  Ownebship. 

A  statement  of  one  accused  of  burglary  on 
being  asked  by  the  witness  if  he  could  wear  the 
stolen  watcb  cbarm,  "All  right  i  don't  care  if 
you  do,"  was  not  an  unequivocal  claim  of  owner- 
ship. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  {$  80,  104;    Dec  Dig.  <8=942(1).] 

5.  Bdbolabt     «=942(2)  —  Evidence  —  Sbffi- 

CIENCT. 

In  a  prosecution  tor  burglary,  evidence  that 
the  stolen  goods  were  found  in  the  kitchen  of 
the  house  in  which  accused  had  rooms,  and  to 
which  others  than  accused  had  access,  held  in- 
sufficient to  show  that  they  were  in  the  exclusive 
possession  of  accused. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  «  80,  105;    Dec  Dig.  «=942(2).] 

Error  to  Corporation  Court  of  Staun- 
ton. 

Thomas  Tyler  was  convicted  of  housebreak- 
ing, and  he  brings  error.    Reversed.. 

L.  Travis  White,  of  Staunton,  for  plaintiff 
in  error.  The  Attorney  General,  for  the 
Commcaiwealth. 

SIMS,  J.  In  this  case  the  Indictment  charg- 
ed the  accused  with  feloniously  breaking  and 
entering,  in  the  nighttime,  a  storehouse  of  one 
S.  P.  Mann,  with  the  intent  to  commit  lar- 
ceny, and  that  the  accused  did  feloniously 
steal,  take,  and  carry  away  one  gold  watch 
charm  of  the  value  of  $5,  of  the  goods  and 
chattels  of  the  said  8.  P.  Mann  in  the  said 
storehouse  then  and  there  being  found,  etc 
There  were  two  trials.  Upon  the  first  trial 
the  jury  were  unable  to  agree.  Upon  the 
second  trial  the  verdict  of  the  Jury  was  as 
follows: 

"We,  the  jury,  find  the  prisoner  guilty  of 
housebreaking  .and  fix  his  punishment  at  three 
years  in  the  penitentiary." 

The  accused  moved  the  court  below  to  set 
aside  the  verdict  as  contrary  to  the  law  and 
the  evidence  and  grant  him  (accused)  a  new 
triaL  This  motion  the  court  overruled,  and 
entered  judgment  passing  sentence  in  accord- 
ance with  said  verdict  To  this  action  and 
judgment  of  the  court  the  accused  excepted, 
and  In  his  petition  to  this  court  for  a  writ 
of  error  and  supersedeas  assigns  three 
grounds  of  error,  which  raise  practically 
two  Questions  only,  both  of  them  questions 
of  fact: 
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a.  Whether  there  Is  any  evidence  In  the 
case  of  "other  Inculpatory  drcnmstances,"  In 
addition  to  the  possession  of  the  stolen  goods, 
to  warrant  the  jury  In  finding  the  accused 
guilty  of  housebreaking. 

b.  Whether  there  Is  sufficient  evidence  in 
the  case  to  sustain  the  burden  which  rests 
upon  the  commonwealth  to  prove  that  the 
alleged  poseessiou  of  tlie  stolen  goods  by  the 
accused  was  an  exclusive  possession. 

[1]  The  law  In  Virginia  Is  well  settled  that 
the  possession  of  stolen  goods  Is  of  Itself  not 
even  prima  fade  evidence  of  housebreaking 
or  of  burglary.  Qravely's  Case,  86  Va.  398, 
10  S.  E.  431 ;  Walker's  Case,  28  Grat  (69  Va.) 
969;  Porterfleld'B  Case,  91  Va.  801,  22  S.  B. 
352. 

The  rule  in  Virginia,  however,  is  that: 

"  •  •  •  Where  goods  have  been  obtained  by 
means  of  a  burglary  or  housebreaking,  the  fact 
of  such  possession  is  a  most  material  circum- 
stance to  be  considered  by  the  jury,  and  where, 
in  addition  to  such  possession,  other  inculpatory 
circumstances  are  proved,  such,  for  example,  as 
the  refusal  of  the  accused  to  give  any  account, 
or  his  giving  a  false  agcount,  of  how  he  came  by 
the  goods,  such  proof  will  warrutt  a  conviction. 
In  other  words,  to  use  the  language  of  the  books, 
there  should  be  some  evidence  of  guilty  conduct, 
besides  the  bare  possession  of  the  stolen  proper- 
ty, before  the  presumption  of  burglary  or  house- 
breaking is  superadded  to  that  of  larceny,  but 
extrinsic  mechanical  indications  may  constitute 
such  additional  evidence."  Gravely^  Case,  su- 
pra. 

[2]  It  Is  also  well-settled  law  that  the  pos- 
session of  stolen  goods  contemplated  by  the 
rule  in  Virginia  above  referred  to  is  an  ex- 
clusive possession  on  the  part  of  the  accused ; 
otherwise  such  rule  is  not  applicable. 

"The  exclusive  possession  of  money  recently 
stolen,  unaccompanied  by  a  reasonable  account 
of  how  the  possession  was  acquired,  creates  a 
presumption  that  the  possessor  is  the  thief." 
Porterfield's  Case,  91  Va.  801,  805,  22  S.  B.  352, 
354. 

"But  to  raise  the  presumption  of  guilt  from 
the  possession  of  the  fruits  of  [or]  the  instru- 
ments of  crime  by  the  prisoner  it  is  necessary 
tliat  they  be  found  in  his  exclusive  possession. 
A  conatroctiTe  possession,  like  constructive  no- 
tice or  knowledge,  though  sufficient  to  create  a 
civil  liability,  is  not  sufficient  to  bold  the  prison- 
er to  a  criminal  charge.  He  can  only  be  reauir- 
ed  to  account  for  the  possession  of  things  wnich 


which  he  kept  the  key.    If  they  are  found  upon 

E remises  owned  or  occupied  as  well  by  others  as 
imself,  or  in  a  place  to  which  others  had  equal 
facility  and  right  of  access,  there  seems  no  good 
reason  why  be,  rather  than  they,  should  be 
charged  uprn  this  evidence  alone."  8  Green- 
leaf,  £▼.  i  33. 

As  we  understand  It,  this  proposition  of 
law  Is  not  controverted  before  us.  At  any 
rate,  we  consider  It  a  correct  statement  of 
the  law. 

It  Is,  In  ^ect,  conceded  on  the  part  of  the 
commonwealth  that  the  "other  Inculpatory 
circumstances"  relied  on  by  it  are  of  a  char- 
acter insufficient  to  sustain  the  conviction  of 
the  accused,  unless  the  alleged  possession  of 
stolen  goods  by  the  accused  was  such  as  to 
brlns  the  case  within  the  rule  In  Virginia 


above  referred  to,  laid  down  to  Gravely's 
Case  and  other  cases  above  dted;  that  is  to 
say,  unless  such  possession  on  the  part  of  the 
accused  was  exclusive. 

Therefore,  In  the  view  we  take  of  this  case. 
It  wiU  not  be  necessary  for  us  to  pass  upon 
the  first  assignment  of  error,  but  only  upon 
the  second  assignment  of  error  and  the  single 
question  of  fact  thereby  raised,  namely: 

[3]  1.  Is  there  sufficient  evidence  In  the 
case  to  sustain  the  burden  which  rests  upon 
the  commonwealth  to  prove  that  the  alleged 
possession  of  the  stolen  goods  by  the  accused 
was  an   exclusive  possession? 

The  facts  of  the  case  bearing  on  this  point 
are  as  follows:  The  most  that  can  be  said 
of  the  evidence  Is  that  It  proved  a  construc- 
tive possession  on  the  part  of  the  accused  of 
the  stolen  watch  charm.  It  was  not  found 
upon  his  person,  or  In  his  private  apartment, 
although  that  was  searched  twice,  nor  in  a 
place  of  which  he  kept  the  key.  His  "private 
apartment"  was  a  room  In  a  house  rented 
by  one  Katie  Houston.  The  stolen  watch 
charm  was  found  In  Katie  Houston's  kitchen 
on  top  of  a  safe.  The  commonwealth.  It  Is 
true,  proved  that  the  accused  bad  access 
thereto ;  but  It  did  not  prove  that  he  was  the 
only  person  that  had  access  thereto.  Cer- 
tainly, from  the  testimony  Introduced  by  the 
commonwealth,  Katie  Houston  "bad  right  of 
access"  and  "equal  facility  of  access"  to  her 
kitchen  as  did  the  accused.  In  this,  a  crim- 
inal case,  the  commonwealth  cannot  sustain 
the  position  that.  In  the  absence  of  proof  on 
the  part  of  the  accused  that  Katie  Houston, 
or  some  one  other  than  himself,  did  In  fact 
occupy  her  kitchen,  or  enter  It,  he  must  be 
considered  as  the  sole  person  having  access 
to  such  room.  The  burden  of  proof  on  this 
point,  one  of  the  essential  links  In  the  chaiu 
of  evidence  upon  which  It  depended  for  con- 
viction, was  upon  the  commonwealth,  and 
not  upon  the  accused,  and  was  clearly  not 
sustained   In   this  particular. 

The  only  remaining  evidence  bearing  on 
the  question  of  exclusive  posaeulon  Is  the 
following:  One  Will  Adams,  eolored,  being 
In  the  kitchen  room  above  mentioned  while 
the  accused  was  cooking  his  breakfast  one 
Sunday  morning,  on  reaching  op  on  the 
kitchen  safe  for  a  match,  found  the  stolen 
watch  charm.  On  finding  the  watch  charm 
Adams  said:  'Tm  going  out  Into  the  country 
to-day;  can  I  wear  this?"  Accused  said: 
"All  right;  I  don't  care  If  you  do."  This 
reply  of  accused  Is  relied  on  by  the  common- 
wealth to  prove  an  assertion  of  ownership 
by  the  accused  of  the  watch  charm,  L  e.,  to 
prove  accused's  possession  of  It. 

As  laid  down  by  2  Wharton's  Or.  Bv.  (lOth 
Bd.)  1509: 

"The  possession  most  be  personal,  most  be  re- 
cent, must  be  unexplained,  and  must  involve  a 
distinct  and  conscious  assertioa  of  property  by 
the  defendant" 

[4]  We  cannot  feel  that  the  reply  of  the 
accused  quoted  is  suffldently  distinct  and  uu- 
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equivocal  in  meaning  to  prove,  with  that 
degree  of  certainty  required  in  a  criminal 
case,  an  assertion  of  property  by  the  accused 
lu  the  watch  charm.  It  is  consistent,  it  is 
true,  with  a  claim  of  ownership  on  his  part; 
bat  it  is  also  consistent  with  a  position  of 
indifference  to  and  lack  of  interest  In  the 
subject,  and  with  the  meaning  that  so  far  as 
he  was  concerned  there  was  no  objection  to 
Adams   wearing  the   charm. 

Xbe  only  case  cited  in  brief  for  the  common- 
wealth on  the  latter  point  is  that  of  Clark 
V.  Whitaker,  19  Cqnn.  319,  48  Am.  Pec.  160, 
163.  That  was  a  cItU  case,  and  in  that  case 
there  was  actual  personal  possession  taken  of 
the  property  in  question. 

[5]  On  the  whole,  therefore,  it  seems  clear 
that  the  commonwealth  has  not  sustained  the 
burden  of  proof  resting  upon  it  in  the  In- 
stant case  to  show  ezcluslre  possession  by  the 
accused  of  the  stolen  property.  On  this 
ground  we  are  of  opinion  to  reverse  the  Judg- 
ment complained  of  and  to  grant  the  accused 
a  new  trial,  which  will  be  accordingly  done. 

Reversed. 


(UO  Va.  3«7) 

KIAPF  V.  VIROmiA  RI.  &  POWER  00. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
11,  1917.) 

PLKADpta  €e»11 — Settino  OCT  Evidence. 

It  is  enough  for  the  declaration  in  au  action 
for  malicious  prosecution,  showing  the  plaintiff 
was  acquitted,  to  allege  want  of  probable  cause, 
without  setting  out  the  evidence  thereof ;  such 
allegation  not  being  the  assertion  of  a  condu- 
■ioD  of  law,  but  of  an  ultimate  fact,  ttiat  is,  one 
in  issue. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  81 ;  Dec.  Dig.  <S=>11.1 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Action  by  Isaac  Klafl  against  the  Virginia 
Hallway  ft  Power  Company.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals,.  Severs-, 
ed  and  remanded. 

Rumble  &  Campe,  of  Norfolk,  ftjr  plaintiff 
in  error.  R.  E.  Miller  and  W.  H.  Venable, 
both  of  :NorfbIk,  and  E.  W.  Anderson,  of 
Hldunond,  for  defendant  In  error. 


WHITTLE,  3.  This  action  was  brougjit 
by  the  plaintiff  In  error  against  the  defendant 
Is  error  to  recover  damages  for  a  malicious 
prosecution.  The  declaration,  upon  the  point 
Involved,  charges  that  the  descendant  ma- 
Udoosly  ^d  without  any  reasonable  or 
probable  cause  Instigated  and  procured  the 
plaintiff  to  be  indicted  by  the  grand  jury  of 
the  eorporatlon  court  of  the  city  of  Norfolk 
for  grand  larceny,  etc.,  and  caused  the  plain- 
tiff to  be  tried  for  that  offense,  and  that 
upon  the  trial  the  plaintiff  was  acquitted  aad 
the  prosecutlan  finally  ended. 


The  trial  court  sustained  a  demurrer  to 
the  declaration;  and,  the  plaintiff  having 
declined  to  amend,  the  judgment  under  re- 
view was  entered,  dismissing  the  action. 

It  Is  admitted  that  the  finding  of  an  in- 
dictment by  a  grand  Jury  is  prima  facie  evi- 
dence of  probable  cause ;  and  the  single  ques- 
tion to  be  determined  Is  whether,  under  the 
practice  in  this  state,  it  is  necessary,  where 
the  declaration  discloses  an  indictment  by  a 
grand  jury,  in  addition  to  alleging  a  want  of 
probable  cause,  to  set  out  the  evidence  upon 
which  that  averment  Is  predicated. 

The  essentials  of  the  action  for  malicious 
prosecution  are  thus  stated  in  Burks'  PL  & 
Pr.  p.  233: 

"The  form  of  action  is  trespass  on  the  case 
generally.  In  order  to  sustam  the  action  it 
must  be  alleged  and  proved :  (1)  That  the  pros- 
ecution was  set  on  foot  by  the  now  defendant, 
and  that  it  has  terminated  in  a  manner  not  un- 
favorable to  the  now  plaintiff;  (2)  that  it  was 
instituted,  or  procured  by  the  co-operation  of 
the  now  defendant:  (3)  that  it  was  without 
probable  cause ;   and  (4)  that  it  was  malicious." 

There  is  no  suggestion  in  the  text  that  in 
such  case  matters  of  evidence  which  merely 
go  to  establish  the  constituent  elements  of 
the  action  are  required  to  be  set  out  in  the 
declaration.  To  the  contrary  the  learned 
author  (page  946)  lays  down  as  a  subordinate 
rule  of  pleading  that: 

"It  is  not  necessary  in  pleading  to  state  that 
which  is  merely  matter  of  evidence." 

At  pages  947,  948,  he  observes: 

"This  is  a  rule,  so  elementary  in  its  kind  and 
so  well  observed  in  practice,  as  not  to  have  be- 
come frequently  the  subject  of  illustration  by 
decided  cases,  and  (for  that  reason  probably)  u 
little,  if  at  all,  noticed  in  the  digests  and  treatis- 
es. It  is,  however,  a  rule  of  great  importance, 
from  the  influence  which  it  has  on  the  general 
character  of  English  pleading;  and  it  is  this, 
perhaps,  more  than  any  other  principle  of  the 
science,  which  tends  to  prevent  that  minuteneas 
and  prolixity  of  detail  in  which  the  allegations, 
under  other  systems  of  judicature,  are  involved.'' 

But  wa  need  not  Invoke  "modem  instanc- 
es" to  support  the  declaration  in  this  case. 
It  follows  Uterally,  in  the  matter  drawn  in 
question  by  the  demurrer,  the  form  given  in 
2  Chitty  on  Pleading  (6th  Am.  Ed.)  p.  612d, 
a  work  that  has  been  th&  vade  mecum  of  the 
Virginia  lavryer  for  more  than  three-quarters 
of  a  century,  and  is  the  accredited  source  of 
many  valuable  forms  found  in  the  appendix 
to  4  Minor's  Institutes,  Ptll,  p.  1307. 

The  contention  of  defendant  in  error  rests 
upon  the  fundamental  error  that  the  allega- 
tion in  the  declaration  that  the  prosecution 
was  without  probable  cause  is  only  the  as- 
sertion of  a  conclusioD  of  law.  It  fails  to 
distinguish  between  the  allegation  of  a  fact 
which  constitutes  the  cause  of  action  and 
the  evidence  which  up<»  the  trial  is  requir- 
ed to  prove  the  existence  of  such  fact.  The 
former  is  an  ultimate  fact  which  must  be 
pleaded,  while  the  latter  is  mere  matter  of 
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evidence  which  has  no  place  in  the  pleadings. 
"Ultimate  £acts"  are  defined  as: 

"Facts  in  issue  as  opposed  to  probative  or 
evidential  facts,  the  latter  bcinR  such  as  serve 
to  establish  or  disprove  the  issue"  2  Bouvier's 
Law  Diet.  (Rawle  8  Rev.)  1152. 

Of  course,  a  different  principle  applies 
where  there  has  been  a  conviction,  in  which 
case  the  presumption  of  the  existence  of  prob- 
able cause  Is  not  merely  prima  facie,  but 
conclusive,  unless  it  Is  alleged  and  proved  to 
have  been  procured  by  the  defendant  through 
fraud  or  by  means  of  evidence  which  be 
knew  to  be  false.  The  cases  of  Saunders  y. 
Baldwin,  112  Va.  431,  Tl  S.  E.  620,  34  L. 
■  B.  A.  (N.  S.)  958,  Ann.  Cas.  1913B,  1049,  and 
Craft  ▼.  Moloney  Belting  Co.,  117  Va.  480, 
85  S.  E.  486,  represent  types  of  the  latter 
class. 

Where  the  declaration  simply  alleges  that 
the  plaintiff  was  convicted  of  the  crime  for 
which  he  was  prosecuted,  obviously  it  states 
no  cause  of  action.  Therefore  in  such  case 
it  is  essential  to  repel  the  otherwise  con- 
clusive presumption  of  probable  cause  aris- 
ing from  the  Judgment  of  conviction,  both  by 
averring  and  proving  that  the  conviction  was 
procured  by  the  defendant  by  fraud  or  by 
means  of  evidence  which  he  linew  to  be  false. 

Klghtly  Interpreted,  the  case  of  Saunders 
V.  Baldwin,  supra,  is  authority  for  the  suffi- 
ciency of  the  declaration  in  the  Instant  case. 
The  first  count  in  that  case  alleged  a  want 
of  probable  cause,  but  It  furthermore  showed 
a  Judgment  of  conviction  by  the  Justice, 
which  afterwards  on  writ  of  error  was  re- 
versed, and  the  accused  discharged.  And 
the  controlling  question  there  was  whether 
the  original  conviction  established  conclusive 
or  only  prima  facie  evidence  of  proljable 
cause.  Judge  Buchanan,  In  a  convincing 
opinion,  shows  that  the  conviction  by  the 
Justice  was  conclnslve  evidence  of  probable 
cause,  and  for  that  reason  held  that  the  first 
count,  which  failed  to  aver  that  the  con- 
viction was  procured  by  the  defendant 
through  fraud  or  by  means  of  evidence 
which  he  knew  to  be  false,  was  bad  on  de- 
murrer. 

We  have  not  deemed  it  necessary  to  re- 
view outside  authority  on  what  we  conceive 
to  be  a  well-settled  rule  of  Virginia  practice. 
Nevertheless  an  examination  of  the  cases  to 
which  our  attention  has  been  drawn  shows 
that  the  weight  of  authority  and  "the  rule 
of  reason"  sustain  the  declaration  in  tMs 
case. 

For  these  reasons,  the  Judgment  under  re- 
view srast  be  reversed,  and  this  court  will 
•nter  such  Judgment  as  the  trial  court  ought 
to  liave  entered,  and  will  overrule  the  de- 
murrer to  the  declaration  and  remand  the 
case  for  further  proceedings. 

Beversed. 

CABDWELL,  P.,  absent 
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(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
16,  1917.) 

False  Pbbtersks  ^=938— Indictuent— Vabi* 

ANCE. 

The  charged  offense  of  larceny  of  money  by 
false  pretenses  defined  by  Code  1904,  §  3722, 
was  substantially  proven  by  evidence  that  the 
money  was  fraudulently  obtained  through  a 
checlc  acquired  by  respondent's  false  statements 
as  to  the  death  of  the  person  insured,  which 
check  he  had  cashed. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {f  SO-53;   Dec.  Dig.  «=>3S.] 

Error  to  Hustings  Court  of  Bichmond. 
J.  A.  Lewis  was  convicted  of  larceny  of 
money,  and  brings  error.    Affirmed. 

L.  O.  Wendenburg,  of  Richmond,  for  plain- 
tiff in  error.  The  Attorney  Oeneral,  for  the 
Commonwealth. 


HABBISON.  P.  The  plalntUT  in  error,  J. 
A.  Lewis,  Was  indicted,  tried  and  convicted 
in  the  hustings  court  of  the  city  of  Blchmcmd 
for  the  larceny  of  money  amounting  to  the 
sum  of  1174,  the  property  of  the  Home  Bene- 
ficial Association,  and  sentenced  to  serve  a 
term  of  one  year  in  the  penitentiary  in  ac- 
cordance with  finding  of  the  Jury.  To  that 
Judgment  this  writ  of  error  was  awarded. 

The  certified  facts  are  very  few,  and  not 
disputed.  It  appears  that  the  life  of  Emily 
Gapps  was  insured  In  the  Home  Beneficial 
Association  in  the  sum  of  |174  for  the  benefit 
of  Lucy  Ruffin,  who  claimed  the  amount  due 
under  the  policy  under  the  false  pretense  that 
Emily  Capps  was  dead;  that  the  prisoner, 
who  was  a  practicing  physician,  falsely  and 
fraudulently  certified  to  the  assodatica  that 
the  insured  was  dead,  and  presented  an  order 
from  Lucy  Buffin,  directing  all  money  due  her 
under  the  claim  of  Emily  Oapps  to  be  paid  to 
the  accused,  Dr.  J.  A.  Lewis.  Thereupoa 
the  Home  Beneficial  Association  delivered  to 
Dr.  Lewis  a  dieck  for  1174,  drawn  upon  the 
Merchants'  National  Bank  of  Bichmond. 
This  check  the  accused  indorsed  and  Iiad 
cashed  by  the  St  Luke's  Penny  Savings  Bank, 
where  he  did  business.  BVom  this  bank  the 
check  passed  in  due  course  through  the  clear- 
ing house  of  Bichmond,  to  the  Merchants* 
National  Bank,  upon  which  it  vras  drawn, 
where  it  was  paid  and  charged  to  the  account 
of  the  Home  Beneficial  Association. 

The  sole  contention  of  the  prisoner  la  tliat 
the  indictment  alleged  the  larceny  of  money, 
whereas  the  proof  showed  the  larceny  of  a 
check,  thereby  creating  sudi  a  variance  be- 
tween the  allegata  and  the  probata  as  en- 
titled him  to  a  new  trial. 

Code  1904,  i  3722,  provides  that: 
"If  any  person  obtain,  by  any  false  pretense 
or  token,  from  any  person,  with  intent  to  de> 
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fraud,  money  or  other  propeitT  which  may  he 
the  subject  of  larceny,  he  shall  be  deemed  guilty 
of  larceny  thereof." 

Under  tUs  statute.  If  It  was  larceny  to  ob- 
tain the  money  by  false  pretenses,  it  was 
equally  larceny  to  obtain  the  check  by  the 
same  means.  The  check  was  received  as  an 
equivalent  for  the  money,  according  to  the 
universal  custom  in  such  cases,  and  was  the 
usual  and  proper  means  for  obtaining  the 
money.  It  has  been  repeatedly  held  by  this 
court  that,  upon  an  indictment  for  larceny, 
proof  that  the  accused  obtained  money  by  false 
pretenses  will  sustain  the  indictment.  An- 
able's  Case,  24  Orat.  (66  Va.)  663;  Pitsnogle 
V.  Ckjmmonwealth,  91  Va.  808,  22  S.  E.  351,  50 
Am.  St.  Rep.  867. 

We  are  of  opinion  tliat,  upon  the  facts  in 
the  case  at  bar,  the  ultimate  offense  of  ob- 
taining money  by  false  pretenses  is  supported 
by  the  evidence  that  such  money  was  fraud- 
ulently obtained  by  means  of  a  check  fraudu- 
lently acquired.  In  every  real  sense  money 
.  was  paid  to  the  accused,  and  therefore  the 
charge  In  the  indictment  was  substantially 
proved.  The  check  was  but  an  incident  of 
the  transaction  by  which  the  fraud  was  per- 
petrated, and  but  one  of  the  steps  leading  to 
the  ultimate  crime  of  obtaining  money  under 
false  pretenses. 

The  identical  question  here  tnvolved,  so  far 
as  advised,  has  not,  until  now,  been  before 
this  court.  It  has,  however,  been  considered 
and  disposed  of  in  many  other  jurisdictions, 
the  great  weight  of  authority  sustaining  the 
the  view  we  have  taken. 

In  State  v.  Palmer.  40  Kan.  474,  20  Pac. 
270,  the  indictment  charged  that  the  accused 
unlawfully  and  fraudulently,  with  Intent  to 
dieat  one  Certwell,  did  falsely  represent  that 
he  was  the  owner  of  a  certain  three  year  old 
roan  mare  then  in  his  possessi<Hi,  and  could, 
pass  a  good  title  thereto ;  that  the  said  Cert- 
well, believing  the  false  representation  to  be 
true,  was  induced  to  purchase  the  said  roan 
mare  and  pay  the  said  Palmer  the  s<un  of 
$85.    The  court  said: 

"Hie  evidence,  however,  Ihowa  that  Certwell 
drew  the  check  for  $75  in  favor  of  the  defendant 
upon  the  Bank  of  Western  Kansas,  and  then 
went  with  the  defendant  to  the  bank,  identified 
him,  and  the  bank  then  took  the  check  from  the 
defendant  and  paid  him  $75  out  of  money  de- 
posited in  the  bank  by  Certwell,  and  charged 
the  same  to  Certwell's  account.  This  was  cer- 
tainly the  obtaining  of  money  as  well  as  the  ob- 
taining of  the  check.  Roberta  v.  People,  9  Colo. 
458,  13  Pac.  631." 

In  State  v.  Terry,  109  Ma  601,  19  S.  W. 
206,  the  court  said: 

''The  point  is  made  that  the  indictment  charg- 
es that  defoidant  attempted  to  obtain  the  mon- 
ey, bat  that  the  proof  shows  that,  had  the  of- 
fense been  consummated,  he  would  not  hare 
received  any  money,  but  merely  a  check.  There 
ia  no  force  in  this  contention,  because  the  at- 
tempt is  the  gravamen  of  the  charge,  and  tlte 
fact  that  the  result  of  the  completed  crime  would 
only  have  been  a  check,  upon  which  the  money 


could  have  been  obtained,  cuts  no  figure  in  the 
case  and  has  no  tendency  to  disprove  the  fact  of 
the  attempt  having  been  made." 

In  State  ▼.  Daniel,  83  S.  C.  809,  65  S.  E. 
236,  237,  in  whldi  it  was  held  that  proof  of  a 
larceny  of  a  note  will  not  support  an  Indict- 
ment charging  larceny  of  money,  the  court 
said: 

"In  Hunt  V.  State,  72  Ark.  241,  79  S.  W.  769 
65  L.  R.  A.  71,  105  Am.  SL  Bep.  34  [2  Anri. 
Cas.  33],  proof  of  obtaining  a  check  on  which 
the  bank  paid  the  money  was  held  to  be  not  a 
fatal  variance  in  a  trial  for  obtaining  money  un- 
der false  pretenses.  In  that  case  the  court  well 
says:  'It  would  be  carrying  a  technicality  to  a 
most  dangerous  extreme  to  hold  that  proof  of 
the  mere  instrumentalities  of  obtaining  the  mon- 
ey constituted  a  variance  with  the  charge  of  ob- 
taining the  money  itseU,  where  the  same  evidence 
also  showed  the  fact  of  obtaining  the  money  it- 
self.' The  same  princ^le  was  applied  in  People 
V.  Lammerts,  164  N.  Y.  137,  58  N.  E,  22, 
Schaumloeffel  r.  State.  102  Md.  470, 62  Ati.  803 ; 
People  V.  Hoffman,  142  Mich.  631,  105  N.  W. 
838;  State  v.  Palmer,  40  Kan.  474,  20  Pac.  270 ; 
State  V.  Gibson.  132  Iowa,  53,  106  N.  W.  270. 
•  •  •  All  [of]  these  cases  rest  on  the  ground 
that  as  an  ultimate  fact  the  money  was  obtain- 
ed ■  the  check  being  only  a  means  of  obtaining 
if'  Approved  in  State  v.  Jackson,  87  S.  C. 
407,  69  S.  E.  883  (decided  in  1911). 

In  State  ▼.  Gibson,  132  Iowa,  53,  106  N.  W. 
270,  the  Indictment  charged  the  defendant 
with  obtaining  $24.80  by  false  pretenses.  The 
evidence  was  that  the  defendant  obtained  a 
check  for  $24.80  drawn  upon  a  bank  in  Des 
Moines,  Iowa,  received  by  him  in  Chickasaw 
county  and  cashed  In  a  bank  at  New  Hamp- 
ton.  The  court  said : 

"Again,  it  is  argued  that  there  is  a  variance 
between  the  allegations  and  proof,  in  this:  That 
defendant  is  charged  with  liaving  received  money, 
whereas  the  proof  shows  that  he  received  a 
check.  There  is  also  some  conflict  in  the  adjudi- 
cated cases  upon  this  proposition;  but  we  think 
the  better  rule  is  that,  under  such  circumstances 
as  we  have  here,  the  defendant  should  be  held 
to  have  received  money  from  the  insurance  as- 
sociation, at  the  place  where  the  check  was , 
cashed  by  the  bank  upon  which  it  was  drawn, 
the  intermediate  bank  which  took  it  up  or  ad- 
vanced defendant  the  money  thereon  being  de- 
fendant's agent  to  forward  the  same  and  to 
receive  the  money  thereon  for  the  defendant,  and 
that  the  final  payment  by  the  bank  upon  which 
it  was  drawn  was  a  payment  to  the  defendant. 
State  V.  Palmer  [40  Kan.  474,  20  Pac.  270]  and 
Commonwealth  v.  Wood,  supra  [142  Mass.  459, 
8  N.  E.  432].  See,  also,  People  v.  Dimick, 
supra  [107  N.  X.  13,  14  N.  B.  178].  But,  how- 
ever this  may  be,  there  was  no  variance  under 
any  of  the  cases  to  which  our  attention  has 
been  called,  for  the  reason  that  defendant  did, 
in  fact,  receive  money  from  the  plaintiff;  the 
check  simply  being  an  instrument  through  which 
the  money  was  received.  This  may  not  be  the 
rule  as  to  foreign  hUls  of  exchange  or  other  pa- 
pers to  which  the  law  merchant  is  fully  applica- 
ble; but  as  to  checks,  which  are  ordinarily  noth- 
ing more  than  equitable  assignments  of  a  fund, 
this  seems  to  be  the  more  logical  view." 

In  State  v.  Germain,  54  Or.  395,  103  Pac. 
521.  upon  an  indictment  for  obtaining  money 
by  false  pretense,  the  court  said : 

"It  was  claimed  on  the  argument  that  there 
was  a  variance  between  the  indictment  and  the 
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proof,  as  th(.  evidence  showed  that  Clinesmith 
gave  defendaut  his  dieck  on  a  Portland  bank, 
while  the  indictment  alleges  that  the  defendant 
received  money.  The  evidence  also  shows  that 
defendant  cashed  the  check  before  he  was  arrest- 
ed. The  check  was  the  mere  vehicle  by  which  de- 
fendant was  enabled  to  obtain  Clinesmith's 
money,  and  there  was  no  variance." 

To  the  same  effect  are  the  cases  of  People 
V.  Dimlck,  107  N.  Y.  13,  14  N.  B.  178;  Bates 
v.  State,  124  Wis.  612,  103  N.  W.  251,  4  Ann. 
Cas.  365;  Sdiaumloeffel  v.  State,  102  i£i. 
470,  62  Atl.  803. 

We  recognize  the  rule  that  certainty  to  a 
reasonable  extent  Is  an  essential  requirement 
of  criminal  pleading.  One  of  its  objects  is 
to  give  notice  to  the  party  of  the  nature  of 
the  charge.  We  are  unable,  however,  to  see 
how  there  can  be  any  danger  of  surprise  In 
the  present  case,  where  the  prisoner  is  cnarged 
with  stealing  $174  from  the  Home  Beneficial 
Association.    The  substance  of  such  a  diarge 


la  tiiat  the  accused  has  fraudulently  convert- 
ed that  sum  of  money  to  bis  own  use,  and 
whether  it  was  done  by  means  of  a  larceny 
at  common  law  or  by  obtaining,  by  false  pre- 
tenses, a  check  representing  the  money,  which 
he  has  cashed,  can  make  no  difference  in 
regard  to  talcing  the  accused  by  surprise.  As 
said  by  Judge  Moncure  in  Anable's  case  : 

"He  knows  what  the  law  is,  and  that  if  it  be 
proved  that  he  effected  bis  criminal  intent  by 
either  of  the  means  mentioned  he  will  be  con- 
victed of  lArceny,  and  he  must  be  prepared  to 
meet  that  proof  if  he  can." 

"One  of  the  chief  objects  of  our  criminal  stat- 
ntes  is  to  prevent  the  acquittal  of  guilty  persons 
on  account  of  some  nice  technical  distinction 
between  the  offense  charged  and  the  offense 
proved  against  a  person  accused  of  crime."  An- 
able's Case,  supra. 

We  are  of  opinion  that  the  plaintiff  in  ei^ 
ror  has  not  been  pr^udiced  by  the  jud^ 
ment  complained  ol^  and  it  la  affirmed. 

Affirmed. 
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MORRIS  et  al. 


(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

U,  1917.) 
L  Tbadk-Mabks  and  T&adb-Naices  4=370(1) 

—  UNFAIK  COHPETITION  —  MOBUB  PLAN  OF 

Indubtbiai.  Bakkino. 
The  "Morris  plan  of  industrial  banking"  is 
not  an  infringement  of  the  mutaal  installment 
plan  of  Industrial  saTlnga  and  loan  banking, 
known  as  "Merchants'  &  Mechanics'  Savings  A»- 
Bodation,"  since  the  first  plan  is  operated  on 
fixed  capital  abd  the  borrowers  and  savers  do 
not  participate  In  the  profits  and  losses. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Namea.  Cent  Dig.  I  81;  Dec.  Dig. 
«=»T0(1).] 

2.  FxoPKBTT  •s»2  —  ScBjxcra  or  Pkofkbty 

RiOETB. 

If  an  incBvidnal  originates  a  scheme  or  idea 
of  banking,  he  could  not  have  a  property  right 
in  tucb  method  or  idea  without  aiky  phyaical 
means  or  devices  for  carrying  it  out. 

[Ed.  Note.— For  other  cases,  see  Property, 
Cait  Dir.  i  2;   Dec  Dig.  «=>2.] 

3.  Attobnet  and  Cuknt  «=»10B— Violation 
of  c0ni>idewcb— bvidkncb— stjfflcbenct. 

Where  the  coinplainant,  who  claimed  to  have 
originated  a  scheme  of  banking,  approached  an 
attoiney,  one  of  the  defendants,  askini;  him  to 
organize  a  similar  association  in  another  city, 
and  the  two  entered  upon  the  orgBnieetion,  but 
it  resulted  in  failure,  the  etsence  cf  the  proposi- 
tion reauiring  that  the  attorney  discuss  the 
plan  and  make  It  known  to  the  public,  there  was 
no  vi<^tlon  of  the  client's  confidence  when  the 
attoiney  suheegucnUy  evirived  a  prima  facie 
■imilar   but   essentiaUy   different   scheme. 

(Ed.  Note.— For  other  oases,  see  Attorney  and 
Client,  Cent  Dig.  {{  217,  219;  Dec.  Dig.  <S=» 
106.] 

4.  Attoenkt  AMD  Client  <e=»10&— Violation 
OP  Confidence. 

No  eomaunication  to  a  lawyer  for  the  ez- 
pnas  purpose  of  having  it  brought  to  the  at- 
tention of  the  public  or  communicated  to  an- 
other is  privileged. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  OentDig.  «  221,  222;  DecDig.  <8c=»10».] 

AKieal  from  Clrcntt  Court  of  City  of  Nor- 
fott. 

Bin  by  David  Stein  and  others  against 
ArChor  3.  Morris  and  others.  Decree  for  de- 
fendants, and  compIainant8  appeal.  Af- 
firmed. 

Hie  Stein  system,  as  stated  In  the  opinion 
is  explained  by  the  following  table  and  let- 
ter: 

"Dear  Sir:— As  per  your  request,  1  send  you 
herewith  a  rough  estimate  of  the  profit  to  be 
derived  from  a  Dosineas  such  as  I  have  propos- 
ed. If  you  should  do  no  business  at  all,  except 
with  the  $20,000  alcme,  this  amount  will  bring 
yon  a  profit  positively  and  surely  as  I  have 
figured  It  in  roogh  for  S2  weeks  or  one  year, 
of  from  17^  to  18  per  cent;  a  net  profit  of 
$3,748  or  $3,750.  Now,  according  to  my  plan, 
of  which  you  know,  I  or  whoever  else  should 
manage  this  bmnness,  would  have  to  sell  class 
A  stock,  and  the  money  from  this  would  be  loan- 
ed out  and  the  profit  will  go  on  the  $20,000, 
which  we  will  call  B  stock.  We  will  also  sell 
•ome  B  stock,  besides  the  $20,000.  from  which 
these  people  will  not  get  any  profits  before  the 
annual  meeting  should  they  draw  out  and  could 
not  pay  for  it,  or  should  they  draw  out  after 
the  annual  meeting  when  the  dividend  has  al- 


ready been  divided.  They  only  get  one-half  of 
the  money  it  has  made.  All  the  profit  of  this 
money  goes  on  the  $20,000.  •  •  •  Even  if 
no  other  money  were  gotten  there  is  already  a 
profit  of  18  per  cent.,  which  is  better  than  any 
bank  business ;  and  besides  this  we  will  have 
the  lapses,  which  means  the  installment  stock 
and  B  stock  withdrawn  before  they  get  any- 
thing.   ♦    •    » 

"Very  truly  yours,  D.  Stein." 


^ 

^ 

J 

S 

a 

^ 

1 

1 

Q 

1 

1 

1 

11250 

20000 

35 

1276 

21375 

1276 

1 

460 

425 

27 

27 

477 

27 

3 

460 

424 

38 

27 

488 

27 

S 

600 

443 

11 

20 

611 

80 

4 

460 

453 

41 

27 

491 

.27 

B 

600 

462 

S3 

20 

633 

30 

6 

EOO 

472 

36 

20 

636 

80 

7 

650 

482 

— 

33 

660 

33 

S 

EOO 

483 

23 

30 

623 

30 

» 

660 

602 

9 

28 

669 

33 

10 

650 

614 

6 

88 

656 

83 

u- 

660 

526 

14 

33 

664 

33 

12 

660 

636 

33 

S3 

683 

83 

U 

100 

647 

U 

88 

616 

36 

U 

600 

669 

U 

88 

su 

86 

U 

600 

671 

18 

3S 

6U 

38 

IS 

600 

683 

«7 

86  . 

637 

36 

17 

160 

696 

n 

89 

6T1 

89 

U 

660 

608 

18 

39 

668 

39 

1> 

660 

621 

28 

89 

678 

39 

30 

700 

684 

4 

41 

704 

42 

21 

660 

648 

41 

89 

691 

89 

22 

700 

667 

40 

42 

740 

42 

23 

700 

«1 

48 

48 

7tt 

42 

24 

760 

686 

21 

« 

778 

46 

25 

T80 

700 

18 

« 

768 

46 

26 

780 

716 

28 

« 

778 

45 

27 

too 

730 

S 

48 

806 

tt 

28 

80O 

746 

— 

« 

800 

tt 

» 

800 

762 

10 

«S 

810 

48 

20 

800 

778 

tt 

48 

836 

tt 

21 

850 

794 

31 

61 

881 

61 

22 

860 

8U 

48 

51 

8B3 

61 

23 

900 

828 

16 

64 

926 

54 

S4 

900 

846 

» 

64 

tis 

64 

2S 

900 

864 

tt 

84 

•a 

64 

2« 

960 

888 

81 

n 

982 

67 

n 

960 

901 

40 

67 

990 

67 

28 

1000 

930 

to 

W 

1020 

60 

29 

1000 

940 

M 

60 

1020 

60 

40 

lOOO 

900 

40 

80 

1040 

60 

41 

1060 

980 

83 

68 

1083 

63 

42 

1100 

1001 

— 

86 

UOO 

66 

43 

1050 

1022 

89 

63 

1089 

63 

44 

1150 

lOM 

2 

69 

U69 

09 

4S 

1100 

1087 

86 

66 

1136 

66 

4« 

1160 

1087 

41 

69 

1191 

69 

47 

1200 

lUO 

28 

72 

1223 

73 

42 

1200 

1134 

» 

73 

1329 

72 

49 

1250 

1168 

U 

76 

U63 

75 

SO 

1260 

1183 

20 

76 

1270 

75 

61 

850 

783 

4 

61 

864 

51 

62 

850 

791 

— 

61 

850 

55 

62400         680E9 


37tt 


Explanation  of  "Morris  Plan"  referred  to 
in  opinion: 

"The  Morris  Plan  Company  of  New  York  ia 
organized  to  operate  what  is  known  as  the  'Mor- 
ris plan,'  having  for  its  object  the  twofold  pur- 
pose of  lending  money  to  persons  of  moderate 
means  at  reasonable  rates  of  interest,  and  of 
providing  a  safe  and  sound  investment  for  small 
funds.    «    •    • 

"The  capital  stock  of  the  Morris  Plan  Com- 


dt=>For  oth«r  easel  se«  same  topic  and  KBY-NCMBEB  in  all  Kay-Numbered  DlEests  and  lodezes  ^ 
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pany  of  New  York  is  $100,000,  and  the  cash  div- 
idend on  this  stock  is  limited  to  6  per  cent  of 
its  book  value. 

"The  company  will  accept  no  deposits,  but 
will  issue  its  paid-up  and  installment  certificates 
of  investment. 

"The  paid-up  certificates,  desismated  as  class 
B  certificates,  are  sold  in  multiples  of  $50,  and 
5  per  cent,  interest  is  allowed  thereon,  payable 
semiannually. 

"The  installment  certificates,  designated-  as 
class 'C  certificates,  are  likewise  issued  in  mul- 
tiples of  $50,  and  are  sold  on  an  installment 
plan  calling  for  the  payment  of  $1  «  week  for 
each  $50  certificate  purcliased. 

"After  25  i>ayments  have  been  made  on  the  in- 
stallment class  O  certificate,  the  comi>any  al- 
lows interest  on  the  sum  paid  at  the  rate  of  4 
per  cent,  until  the  full  $50  is  paid,  at  which 
time  the  holder  of  the  class  0  installment  certif- 
icate may  convert  it  into  a  pud-up  class  B'  cer- 
tificate bearing  5  per  cent,  interest. 

"Holders  of  these  B  and  C  certificates  may 
borrow  on  them  as  collateral,  without  indorsers 
or  other  security,  to  an  extent  equal  to  the 
amount  paid  in  on  each  certificate.    •    *    • 

"Loans  are  made  on  the  basis  of  the  character 
of  the  applicant  and  his  indorsers,  with  due 
consideration  for  the  earning  capacity  of 
each.    •    •    • 

"If  the  applicant  is  the  holder  of  paid-up  B 
certificates  of  investment,  or  other  acceptable 
collateral,  this  is  the  only  security  required. 
Otherwise  the  person  desiring  to  borrow  in  mak- 
ing application  for  a  loan  offers  the  names  of 
two  persons  as  comakers.    •    ♦    • 

"If  the  loan  is  made,  but  not  otherwise,  a 
charge  toward  the  cost  of  investigation  is  made 
at  the  rate  of  $1  on  each  $50  loaned ;  no  charge 
to  exceed  $5. 

"The  applicant,  together  with  his  comakers, 
then  signs  a  collateral  note  provided  by  the 
.  company,  payable  a  year  after  date,  in  a  sum 
equal  to  the  amount  of  the  loan  required.  Six 
per  cent,  interest  on  this  amount  is  deducted  in 
advance  by  the  company  for  the  period  for 
which  the  loan  is  made,  usually  one  year.  For 
every  $30  or  part  thereof  loaned,  the  borrower 
subscribes  to  one  class  C  installment  certificate 
of  investment.  When  the  note  is  executed,  this 
certificate  is  assigned  to  the  company  and  be- 
comes a  security  for  the  note  and  a  protection 
for  the  comakers. 

"The  borrower  pays  $1  a  week  for  50  weeks 
on  each  class  O  certificate  so  subscribed  for.  At 
the  end  of  50  weeks  his  payments  on  class  G 
certificates  will  equal  the  amount  of  his  loan. 

"Two  weeks  later,  when  the  loan  is  due,  the 
borrower  can  cash  his  C  certificate  and  thereby 
pay  his  loan,  or  he  may  avail  himself  of  op- 
tions offered  by  the  company  that  will  otherwise 
provide  for  the  payment  of  his  loan  and  afford 
him  the  opportunity  of  becoming  an  investor  in 
the  interest-bearing  class  B  certificates  issued  by 
the  company." 

S.  M.  Brandt,  of  Norfolk,  for  appellants. 
Hicks,  Morris,  Garnett  &  Tunstall,  of  Nor- 
folk, and  Harlan  F.  Stone,  of  New  York 
City,  for  appellees. 

HARRISON,  P.  This  bill  in  equity  was 
filed  by  the  appellant,  David  Stein,  asking 
for  an  accounting  and  praying  for  an  Injunc- 
tion to  restrain  the  appellees,  Arthur  J.  Mor- 
ris, the  Fidelity  C!orporatlon  of  America,  and 
the  Industrial  Finance  Corporation,  from  ap- 
propriating or  using  the  plan  of  banking 
known  in  this  record  as  the  "Morris  Plan  of 
Indnstrlal  Banking,"  of  which  the  complain- 
ant claims  to  be  the  owner. 

It  appears  from  the  record  that. in  March, 
IdlO,  A.  J.  Morris,  one  of  the  appellees,  to- 


gether with  several  associates,  organized  In 
the  city  of  Norfolk  the  FideUty  Savings  & 
Trust  Company,  Inc.,  which  began  In  May, 
1910,  to  conduct  the  bnsiness  of  a  loan  and 
savings  company  for  the  accommodation  of 
people  of  small  means  who  could  not  get  ac- 
commodation from  the  ordinary  commercial 
banks.  This  corporation  prospered  to  such 
aA  extent  that  by  the  end  of  the  first  year 
the  financial  soundness  of  the  principle  on 
which  It  operated  was  demonstrated,  and 
other  similar  Instltntions  were  established  in 
different  parts  of  the  country.  In  the  sum- 
mer of  1912  it  was  found  that  an  extensive 
development  of  this  system  of  banking  would 
require  a  larger  capital,  and  the  Fidelity  Cor- 
poration of  America  was  thereupon  organ- 
ized with  an  authorized  capital  of  $300,000. 
To  this  company  Morris  and  bis  associates 
conveyed  all  of  their  rights  in  the  business 
theretofore  conducted  by  them  of  organizing 
such  Institutions.  These  industrial  banks 
grew  so  rapidly  that  In  July,  1914,  Morris 
and  his  associates  organized  In  the  dty  of 
New  York  the  Industrial  Finance  Corpora- 
tion with  a  capital  stock  of  $1,500,000,  to 
which  the  FideUty  Corporation  of  America 
transferred  all  of  its  assets  of  every  charac- 
ter, together  with  the  good  will  of  the  busi- 
ness which  It  had  theretofore  conducted  of 
organizing  banks  on  the  plan  which  had  then 
become  known  as  the  "Morris  Plan  of  Indus- 
trial Banks."  The  record  shows  that  at  the 
time  of  the  Institution  of  this  suit  these  in- 
dustrial banks  had  been  established  in  many 
localities  throughout  the  United  States. 

In  addition  to  the  capital  invested  in  the 
Industrial  Finance  Corporation,  approximate- 
ly $7,000,000  has  been  invested  in  the  capital 
of  the  numerous  operating  banks  that  have 
been  established  by  that  corporation.  It  Is 
this  business  that  the  appellant,  five  years 
after  the  movement  began,  seeks  to  restrain 
and  call  to  account,  upon  the  ground  that  he 
is  the  originator  of  the  Installment  plan  of 
industrial  savings  and  loan  banking,  and  that 
the  use  of  Ids  idea  by  the  appellees  Is  wrong- 
ful and  prejudicial  to  his  rights. 

It  appears  that  in  April,  1901,  appellant 
and  a  number  of  associates  organized  In  New- 
port News,  Va.,  a  corporation  known  as  the 
"Merchants'  &  Mechanics'  Savings  Associa- 
tion," for  the  purpose  of  prosecuting  the 
business  of  savings  and  loans  in  the  city  of 
Newport  News.  The  claim  alleged  is  that 
this  institution  and  a  certain  table  and  letter 
filed  with  the  bill  constitute  a  unique  plan 
of  lending  to  poor  people  money,  returnable 
in  weekly  installments  and  reinvesting  these 
weekly  installments,  which  Is  owned  exclu- 
sively by  the  appellant,  and  that  the  same 
idea  has  been  adopted  by  the  appellees  In 
their  plan  of  establishing  Industrial  banks. 

[1]  It  is,  we  tiilnk,  clear  from  the  evidence 

that  the  respective  plans  of  banking  under 

consideration  are  not  substantially  similar, 

but  are  fundamentally  different.    The  two 
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plans  are  clearly  differentiated  by  experts 
showing  that  one  is  operated  npon  a  mutual 
basis,  the  members  or  borrowers  subscribing 
to  the  capital  stock  and  participating  in  the 
profits  and  losses ;  while  the  other  is  operat- 
ed npon  a  fixed  capital,  the  stockholders 
being  the  managers  and  proprietors  of  the 
banking  Institution,  and  the  borrowers  and 
savers  not  participating  in  the  profits'  and 
losses.  The  appellant  contends  that  the  let- 
ter and  table  filed  with  his  bill  show  that  his 
plan  Is  substantially  the  same  as  the  "Mor- 
ris plan."  This  contention  cannot  be  sustain- 
ed. The  wording  of  the  letter  plainly  con- 
veys the  Idea  that  the  plan  was  mutual  in  its 
character.  This  interpretation  of  the  letter 
Is  sustained  by  the  by-laws  of  the  "Mer- 
chants' &  Mechanics'  Savings  Association," 
which  admittedly  embody  appellants'  whole 
scheme  and  plan  of  banking.  The  table  mere- 
ly shows  a  simple  calculation  of  profits  to  be 
derived  from  a  given  sum  in  accordance  with 
the  "Stein  plan,"  the  theory  being  that  the 
periodical  payments  and  Interest  would  be 
immediately  reloaned  on  similar  terrais. 

The  evidence  of  those  who  united  with  the 
appellant  Stein  In  organizing  the  Merchants' 
&  Mechanics'  Savings  Association  of  Newport 
News,  which  he  claims  to  be  the  sole  and  com- 
plete embodiment  of  his  system,  is  over- 
whelmingly to  the  effect  that  the  scheme  was 
not  original,  bnt  was  an  old  one  which  had 
been  in  operation  in  Europe  for  many  years, 
and  that  Stein  acquired  his  knowledge  of  the 
system  In  Europe  from  whence  be  emigrated 
to  America  In  1892.  The  witness  Rosenbaum, 
who  was  an  active  officer  of  the  Newport 
News  corporation,  says  he  never  heard  of 
any  scheme  of  proprietorship  from  the  organ- 
ization of  the  company  in  1901  until  about 
1914.  This  testimony  of  Stein's  own  witness, 
who  was  in  a  position  to  know,  would  alone 
seem  to  be  snffldent  to  show  that  the  presait 
claim  of  Invention  and  property  was  conceiv- 
ed after  Stein  had  seen  the  unusual  growth 
and  prosperity  of  the  "Morris  plan." 

[2]  If,  however,  appellant  had  originated 
the  scheme  or  Idea  of  banking  of  which  he 
claims  to  be  the  owner,  he  could  not  have  a 
property  right  In  such  a  method  or  idea  for 
conducting  bustnjess  without  any  physical 
means  or  devices  for  carrying  It  out  In 
other  words,  he  could  not  put  such  an  idea 
into  operation  without  it  at  once  escaping 
his  own  gra^  and  becoming  the  property  of 
mankind.  (Bristol  y.  E.  L.  A.  Society,  52 
Hun,  lei,  5  N.  T.  Supp.  131;  Bumell  v. 
Chown  (C.  O.)  69  Fed.  993 ;  Bristol  v.  E.  L. 
A.  Society,  132  N.  X.  264,  30  N.  E.  506,  28 
Am.  St.  Rep.  568;  HamUton  Mfg.  Ca  t. 
Tubbs  (D.  G.)  216  Fed.  401. 

In  Bristol  v.  B.  I*  A,  Society,  52  Hun,  161, 
5  N.  T.  Supp.  131,  supra,  it  is  said : 

"It  is  difficult  to  coiii:eiye  how  a  claim  to  a 
mere  idea  or  scheme,  unconnected  with  par- 
ticular physical  devices  for  carrying  out  that 
idea,  can  be  made  the  subject-matter  of  prop- 
erty.   Bo  long  as  the  originator  of  the  naked 


idea,  whether,  germinating  under  the  laws  of 
metaphysics,  it  be  regarded  as  Platonic  or  Car- 
tesian in  its  make-up,  keeps  it  to  himself,  it 
is  his  exclusive  property,  but  it  ceases  to  b« 
Ills  own  when  he  permits  it  to  pass  from  hlm."^ 

As  further  said  in  the  case  dted,  such 
ideas  In  their  relation  to  property  belong  to 
the  claimant  as  long  as  he  keeps  them.  But 
If  he  permits  them  to  go  he  cannot  foUow 
them. 

In  Hamilton  Mfg.  Co.  y.  Tubbs,  supra,  it  I» 
said: 

"Where  an  idea,  or  trade  secret  or  system, 
cannot  be  sold  or  negotiated  or  used  without  a 
disclosure,  it  would  seem  proper  that  some  con- 
tract should  guard  or  regulate  the  disclosure, 
otherwise  it  must  follow  the  law  of  ideas  and 
become  the  acquisition  of  whoever  receives  it." 

In  the  case  of  Haskins  v.  Ryan,  71  N.  J. 
Eq.  575,  64  Atl.  436,  a  leading  authority  on 
the  subject,  the  court.  In  a  luminous  discus- 
sion of  this  subject,  says: 

"The  means  of  carrying  out  the  plan,  of  giv- 
ing effect -to  the  idea  lay,  therefore,  beyond  his 
control.  It  was  an  idea  depending  for  its  re- 
alization upon  the  concurring  minds  of  many 
individuals,  each  of  them  unbound  by  contract 
and  free  to  act  as  he  chose.  Such  a  project 
or  idea  can  scarcely  be  called  property.  It 
lacks  that  dominion — that  capability  of  being 
applied  by  its  originator  to  his  own  use — which 
is  the  essential  characteristic  of  property.  It 
differs  fundamentally  from  the  secret  process  or 
patented  invention  which  is  capable  of  material 
embodiment  at  the  will  of  the  inventor  alone. 
It  is  worthless  unless  others  agree  to  give  it 
life.  It  was,  as  far  as  con^lainant  was  con- 
cerned, an  idea  pure  and  simple.  Now,  it  has 
never,  in  the  absence  of  contract  or  statute, 
been  held,  so  far  as  1  am  aware,  that  mere 
ideas  are  capable  of  legal  ownership  and  pro- 
tection. Says  Lord  Brougham,  in  delivering 
his  judgment  in  Jeffreys  y.  Booeey,  4  H.  L. 
Cas.  965:  'Volat  irrevocabile  verbum,  whether 
borne  on  the  win^  of  the  wind  or  the  press,  the 
supposed  owner  mstantly  loses  all  control  over 
it  *  *  *  He  has  produced  the  thought  and 
given  It  utterance,  and  eo  instanti  it  escapes  his 
grasp.' " 

[3]  The  contention  of  complainant  that  he 
Imparted  his  plan  or  scheme  of  banking  to 
Morris,  as  his  attorney.  In  confidence  and 
with  a  restriction  against  his  using  the  same, 
and  that  Morris  Violated  such  professional 
confidence  when  he  established  the  "Morris 
plan,"  Is  not  tenable.  It  appears  that  several 
years  after  Stein  had  united  with  others  In 
organizing  the  Merchants'  &  Mechanics'  Sav- 
ings Association  of  Newport  News,  through 
which  organization  he  made  known  to  the 
public  his  so-called  scheme  and  method  of 
doing  business,  he  approached  Morris  with 
the  request  that  he  would  unite  with  him  In 
organizing  a  similar  savings  association  In 
the  dty  of  Norfolk.  Morris  did  unite  with 
Stein  In  an  effort  to  organize  such  a  com- 
pany, but  the  effort  resulted  in  failure,  and 
therenpon  Morris'  connection  with  the  matter 
and  with  Stein  ended.  The  preponderance  of 
the  evidence  shows  that  no  scheme  was  com- 
mitted to  Morris  in  confidence;  on  the  con- 
trary, the  very  thing  he  was  asked  to  do  nec- 
essarily Involved  his  discussing  Stein's  plan 
and  making  it  known  to  the  public.  Thljs 
Stein  did  himself  and  in  no  other  way  could 
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a  company  have  been  establlsbed  In  Norfolk 
or  elsewBere. 

[4]  No  communication  to  a  lawyer  for  the 
express  purpose  of  baving  It  brought  to  the 
attention  of  the  public,  or  communicated  to 
another,  Is  privileged.  Weeks  on  Attorneys 
at  Law  (2d  Ed.)  151;  BarUett  v.  Bunn,  56 
Hun,  607,  10  N.  T,  Supp.  210;  Commonwealth 
V.  Bacon,  135  Mass.  521.  It  la  true  that  an 
attorney  should  be  held  to  the  highest  good 
faith  in  dealing  with  a  client,  but  it  is  obvi- 
ous, in  the  present  case,  that  the  charges  of 
disloyalty  on  the  part  of  Morris,  If  he  ever 
was  attorney  for  Stein,  are  wholly  without 
merit 

The  aM»ellees  have  urged  upon  us  other 
grounds  of  defense  to  the  claim  asserted  by 
the  appellants,  but  In  the  view  we  have  al- 
ready taken  of  the  case  It  is  not  necessary 
to  refer  to  them. 

In  conclusion,  we  are  of  opinion  that  the 
claims  of  the  appellant  are  without,  founda- 
tion in  law  or  in  fact,  upon  any  view  of  the 
case.  The  decree  complained  of,  denying  the 
relief  prayed  for,  is  therefore  plainly  right, 
and  must  be  atfirmed. 

Affirmed. 

CARDWELL,  P.,  absent. 

(m  Va.  *«)  " 

Walker  v.  walker. 

(Supreme  Court  of  Appeals  of  Virslnia.    Jan. 
11,  1917.) 

1.  DivoBCE  «E5>133(1)— Dbsbbtion— SmnoiKS- 

CT  OF  EVIDKNCE. 

In  a  husband's  suit  for  absolut*  divorce  on 
the  ground  that  his  wife  willfully  abandoned 
and  deserted  him  without  just  cause  or  excuse, 
evidence  held  insufScieut  to  entitle  plaintiff  to 
the  decree  for  which  he  prayed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  {  446;   Dec.  Dig.  <9=>133(1).] 

2.  DivoBCK  <s=»37(l)  —  Absolute  DivoBCb  — 
Willfulness  of  Desebtion. 

Desertion,  to  justify  a  decree  for  an  absolute 
divorce,  must  be  willful,  nnd  a  decree  for  ab- 
solute divorce  for  desertion  should  not  be  grant- 
ed unless  the  evidence  proves  willful  desertion 
without  justification  or  excuse. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  i  107;    Dec.  Dig.  «=337(1).] 

Appeal  from  Corporation  Court  of  Dan- 
ville. 

Suit  for  divorce  by  G.  S.  Walker  against 
Maggie  Walker.  From  a  decree  denying 
plalntifTs  prayer  for  a  decree  of  divorce  a 
vinculo  matrimonii,  he  appeals.  Decree  af- 
firmed. 

.  Harry  Wooding,  Jr.,  of  Danville,  for  appel- 
lant 

PRENTIS,  J.  This  is  an  appeal  from  a 
decree  denying  the  prayer  of  the  appellant 
for  a  decree  of  divorce  a  vinculo  matrimonii. 

The  allegation  of  the  bill  Is  that  the  appel- 
lee "willfully  abandoned  and  deserted  the  ap- 
pellant without  just  cause  or  excuse  there- 


for, and  still  continues  in  such  desertion  and 
abandonment" 

The  evidence  is  meager  and  consists  of 
the  dQ>o8ltlon  of  the  appellant,  to  the  effect 
that  hia  wife  left  him  of  her  own  accord; 
that  he  gave  her  no  cause  to  leave  him ;  that 
she  just  got  tired,  and  decided  to  leave,  and 
left ;  that  he  provided  for  her  support  while 
they  were  living  together ;  that  she  left  about 
4  years  prior  to  the  time  be  testified;  and 
that  the  last  place  of  her  residence  that  he 
knew  of  was  North  Carolina. 

Another  witness,  who  it  appears  was  less 
than  21  years  of  age  at  the  time  of  the  oc- 
currence as  to  which  he  testifies,  says  that 
she  left  him  without  any  cause,  so  far  as  he 
knows;  that  she  just  left  him  because  she 
wanted  to;  and  that,  so  far  as  he  knew,  the 
husband  gave  her  no  cause  for  doing  so. 

Another  witness  testified  that  he  always 
thought  that  he  made  her  a  good  husband 
and  provided  for  her  the  best  he  could,  but' 
"she  seemed  to  have  got  tired  of  him  and  Just 
left"  for  no  cause  that  be  knew  of. 

Upon  this  testimony  the  Judge  of  the  low- 
er court  was  of  opinion  that  the  evidence 
was  not  sufficient  to  entitle  the  plaintifC  to 
the  decree  which  he  prayed  for. 

[1, 2]  We  agree  with  this  conclusion.  The 
desertion,  to  Justify  a  decree  for  an  absolute 
divorce,  must  be  a  willful  desertion,  and  the 
court  to  which  the  evidence  is  submitted  can 
only  determine  whether  or  not  such  desertion 
is  willful  by  having  all  the  facts  aud  attend- 
ant circmustances  fully  and  frankly  pre- 
sented. It  is  difficult  to  find  an  event  which 
stands  alone,  entirely  unconnected  with  pre- 
vious events.  -  The  evidence  In  such  a  case 
should  show  all  of  the  circumstances  imme- 
diately preceding  the  separation;  such  as, 
whether  the  departure  was  secret  or  open, 
whether  it  was  accompanied  by  any  threat  to 
remain  away  or  by  promises  to  return,  and 
every  other  pertinent  declaration  or  circiun- 
Btance  to  enable  the  court  to  determine 
whether  or  not  the  desertion  was  wlllfuL  It 
should  also  show  the  events  immediately  suc- 
ceeding the  separation,  such  as  the  efforts. 
If.  any,  to  ascertain  the  new  place  of  resi- 
dence of  the  consort  complained  of,  as  well 
as  the  efforts  at  reconciliation,  if  any,  of 
either  of  the  parties.  The  policy  of  the  law 
is  against  divorce  by  consent  and  If  the 
sanctity  of  the  marriage  tie  la  to  be  pre- 
served and  divorces  by  consent  prevented, 
full  and  satisfactory  evidence  should  be  re- 
quired, 80  that  the  court  may  determine  the 
legal  questions  involved  from  the  facts  pre- 
sented, and  a  decree  for  an  absolute  divorce 
for  desertion  should  not  be  granted  unless 
the  evidence  proves  willful  desertion  without 
justification  or  excuse. 

A  separation  by  mutual  consent  or  because 
of  the  fault  of  either  of  the  parties,  may  be 
just  as  well  Inferred  from  the  evidence  sub- 
mitted In  this  case  as  a  desertion  by  the  wife. 
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and  it  falls  far  short  of  proving  the  allega- 
tions of  the  bill. 

For  these  reasons  the  decree  complained  of 
will  be  affirmed. 

Affirmed. 

(120  Va.  eS9) 

CHESAPBAKH  A  O.  BT.  00.  ▼.  HTTNTBR'S 
ADM'B. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
11,  1917.) 

1.  BVIDERCB       «=953&^(1)— BXPEBXB— ColiiPB- 

TwrcY. 
A  statiouai?  engineer  who  operated  locomo- 
tiTes  some  2S  years  previous  and  testified  that 
be  was  able  to  tell  whether  an  engine  had  the 
steam  shut  off  was  not  incompetent  as  a  matter 
of  law,  to  testify  as  an  expert  whether  a  locomo- 
tive observed  by  him  had  cut  off  its  steam. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2350;   Dec.  Dig.  <8>=>53»%(l).l 

2.  Tbiai.   ®=3l40(l>— Questions    fob   JtrsT— 
Cbedibiutt  or  Expebt  Witness. 

Where  no  objection  was  made  to  a  wit- 
ness' testimony  because  of  his  alleged  incom- 
petency as  an  expert,  the  credibility  and  weight 
to  be  given  his  testimony  was  solely  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  384;    Dec.  Dig.  «=>1«>(1).] 

i.  BUUtOADB  «S>348(1)— CboBSIKG   ACCIDENT 

— SiTFnoijKNOT  or  Etidkncb. 
Evidence  held  to  sustain  a  verdict  for  plain- 
tiff on  theory  that  defendant  railway  company 
did  not  promptly  endeavor  to  stop  one  or  boUi 
engines  on  its  "double-header"  train  after  dis- 
covmng  plaintiff's  automobile  stalled  on  its 
track  at  a  crossing. 

[E<d.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1188,  1140,  1141;  Dee.  Dig.  «s> 
348a).] 

Error  to  Circuit  Court,  Bockbridge  County. 

Action  by  Hunter's  administrator  against 
the  Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  plaintUt,  and  defendant  brings 
error.    Affirmed. 

J.  M.  Perry,  of  Staunton,  for  plaintiff  In  er- 
ror. Curry  &  Curry  and  Tlmberlake  &  Nel- 
son, all  of  Staunton,  for  defendant  in  error. 

SIMS,  J.  This  is  an  action  by  the  appel- 
lee (plaintiff  in  the  court  below  and  herein- 
after referred  to  as  "plaintiff")  against  the 
appellant  (hereinafter  referred  to  as  "defend- 
ant") for  damages  to  an  automobile  belong- 
ing to  W.  S.  Hunter,  deceased,  the  plaintitTs 
Intestate,  caused  by  collision  therewith  of  a 
freight  train  of  the  defendant  at  and  upon 
a  public  road  crossing  of  y  the  defendant's 
main  line  of  railway  at  Bell's  Valley  station 
In  Bockbridge  county. 

Upon  the  trial  of  the  case  there  was  a  de- 
murrer to  evidence  by  the  defendant  and  a 
verdict  of  a  Jury  in  favor  of  the  plaintiff  for 
the  gum  of  i^SOO,  with  interest  and  costs, 
subject  to  such  demurrer.  The  court  below 
overruled  the  demurrer  and  entered  Judg- 
ment on  the  verdict  In  favor  of  the  plaintiff. 
This  action  of  such  court  is  assigned  as  error 
here. 


In  the  view  we  take  of  the  case  we  need 
consider  only  one  question,  namelyr 

[1-3]  1.  Was  the  defendant  liable  for  said 
damages  under  the  doctrine  of  the  last  clear 
chance? 

As  bearing  on  this  question,  the  essential 
facts,  ascertaining  them  under  the  rule  ap- 
plicable on  demurrer  to  evidence,  are  as  fol- 
lows: 

The  automobUe  was  being  ox)erated  by  the 
wife  of  the  deced^t,  W.  S.  Hunter,  when  it 
came  upon  the  railway  track  of  the  defend- 
ant. W.  S.  Hunter  was  seated  on  the  frpnt 
seat  to  the  right  side  of  his  wife,  with  la 
child  about  four  years  old  in  his  lap.  The 
automobile  was  a  Maxwell .  flve-passenger 
car,  weighing  about  3,0(X)  pounds.  The  rear 
seat  was  occupied  by  Mrs.  Daniels  and  Mrs. 
Via  and  two  children,  one  of  the  ladies  hold- 
ing one  of  the  children  in  her  lap,  and  the 
other  child,  about  nine  years  old,  was  seated 
between  these  ladies.  Mrs.  Hunter,  operat- 
ing the  automobile,  was  seated  on  the  front 
seat  on  the  left  side.  When  the  automobile 
was  within  a  few  feet  of  the  crossing  of  the 
railway,  an  approaching  train  was  first  heard 
or  seen  by  its  occupants.  It  was  then  seen 
by  Hunter,  who  cried  out  to  his  wife,  "A 
train  is  coming."  Thereupon  she  endeavored 
to  stop  the  automobile  before  it  ran  upon 
the  railway  track,  but  failed  to  do  so,  'and 
did  not  succeed  in  stepping  It  until  its  front 
wheels  passed  over  one  rail — the  south  rail 
— of  the  track,  and  ran  a  little  way  towards 
the  center  of  it  As  the  front  wheds  dro^ 
ped  over  the  rail  the  engine  of  the  automo- 
bile "went  dead,"  was  "killed"  by  the  Jar, 
and  stopped,  and  the  aat<MaobUe,  after  ex- 
hausting its  momentum,  and  under  the  Influ- 
ence of  the  foot  brake,  stopped  in  the  posi- 
tion above  indicated,  partly  on  the  railway 
track  and  partly  off.  There  was  an  Incline 
In  the  roadway  at  (this  point,  because  of 
which  the  rear  wheels  of  the  automobile  were 
slightly  lower  than  its  front  wheels  as  It 
stood  after  it  stopped. 

Whether  the  automobile  stopped  when  It 
did  because  of  the  negligence  of  the  plain- 
tiff's Intestate,  or  of  Mrs.  Hunter,  his  chauf- 
feur, or  of  the  defendant  In  falUng  to  main- 
tain the  crossing  in  pn^er  repair,  or  wheth- 
er subsequently  Hunter  was  guUty  of  negli- 
gence in  remaining  too  long  In  a  position  of 
danger,  trying  to  roll  his  automobile  off  the 
track,  are  Immaterial,  In  the  view  we  take  of 
the  case,  so  we  need  not  refer  to  ^e  testi- 
mony bearing  especially  on  those  questions, 
or  to  the  authorities  cited  In  argument  bear- 
ing thereon. 

When  the  automobile  ran  upon  the  track 
and  stopped,  Hunter,  taking  the  child  which 
had  been  in  his  lap  with  him,  immediately 
sprang  out  of  the  automobUe  through  its 
front  door  on  Its  right  side.  At  the  same 
time  Mrs.  Hunter  and  the  two  other  ladies, 
taking  the  two  other  children  with  them,  al- 
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so  immediately  got  out  of  ttte  automobile. 
The  train  was  then,  according  to  Mrs.  Hun- 
ter's testimony,  "a  long  way  off,  •  •  •  I 
judge  about  haU  a  mile,"  approacliing  from 
the  east  goin^  'west,  i.  e.,  fadng  the  right 
side  of  the  automobile. 

As  he  got  out  of  the  automobile  and  on  get- 
ting out.  Hunter,  with  his  hat  in  one  band 
waved  toward  the  train,  put  the  child  be  had 
had  in  his  lap  down  on  the  side  tra<^  9.09 
feet  south  of  the  south  rail  of  the  main  rail- 
way track,  came  back  on  the  main  track  in 
front  of  the  automobile,  and  facing  the  train, 
with  his  hands  and  arms  upraised,  with  bis 
liat  in  one  hand,  gave  the  "shut-off"  or  "stop 
signal"  used  by  and  well  known  to  railroad 
men,  and  directed  Mrs.  Via  to  wave  her  red 
garment  (supposed  to  be  a  red  scraf  or 
sweater)  across  the  track.  Hunter  then  tried 
to  crank  the  automobile,  but  failed  to  start 
its  engine. 

The  railway  track  from  the  crossing  east 
was  perfectly  straight,  and  the  engineer  and 
fireman  of  the  approaching  train  had  a  full 
and  unobstructed  view  of  the  crossing  for  a 
mile  distant  east  of  it.  It  was  a  clear  day 
and  in  broad  daylight  when  the  accident 
happened.  The  train  was  a  "double-header," 
that  is,  pulled  by  two  large  locomotives  or 
engines.  The  train  consisted  of  35  cars  be- 
sides the  two  engines,  composed  of  30  cars 
loaded  with  cement  of  50  tons  each,  4  empty 
steel  coal  cars,  and  the  caboose. 

There  was  a  "hump"  or  "rise"  In  the  rail- 
way track  east  of  the  crossing  in  question, 
located  on  the  blueprint  filed  by  defendant 
with  the  record  about  2,142  feet  east  of  such 
crossing.  This  place  in  the  track  was  plain- 
ly discernible  to  any  one  looking  along  the 
track  eastward  from  said  crossing  or  from 
the  depot  platform  on  the  north  of  the  track, 
also  east  of  the  crossing. 

The  grade  of  the  railway  track  from  the 
"hump"  or  "rise"  to  the  crossing  was  slight- 
ly down  grade.  The  train  approached  the 
crossing  from  the  "hump"  or  "rise"  at  a 
speed  of  30  to  35  miles  an  hour,  until  its 
speed  was  checked  by  the  air  brakes,  and  was 
going  at  a  rate  of  18  to  20  miles  an  hour 
when  it  struck  the  automobile. 

Luck,  a  witness  for  plaintiff,  who  was  on 
the  depot  platform  when  the  automobile  came 
upon  and  stopped  on  the  railway  track  at  the 
crossing,  testified  that  he  saw  the  automobile 
When  it  stopped,  looked  toward  the  approach- 
ing train,  and  that  the  train  was  then  "be- 
yond the  rise,"  on  the  east  side  of  the  "rise" ; 
that  is,  it  was  then  more  than  2,142  feet 
away,  according  to  the  measured  distance  of 
such  rise,  as  shown  on  said  blueprint  Luck 
stated  this  distance  as  0  rails  from  the  cross- 
ing to  the  point  on  the  platform  where  be 
was,  and  66  rails  from  him  to  the  "hump"  or 
"rise"  in  the  track,  as  per  his  counting  of 
the  rails  the  next  day  after  the  accident, 
when  he  was  giving  the  claim  agent  of  de- 
fendant information  asked  by  latter  of  him 
on  the  subject,  making  the  train  then  more 


than  2,260  feet  away  from  the  crossing  (a 
rail  being  30  feet  long),  according  to  Luck's 
testimony. 

Luck  further  testified  that,  when  Hunter 
had  waved  the  shut-off  or  stop  signal  and 
then  tried  to  crank  his  automobile,  he  (Luck) 
then  looked  towards  the  train  a  second  time, 
and  that  the  train  was  then  "still  beyond 
the  rise,"  or  more  than  2,142  feet,  per  said 
blueprint,  or  more  than  2,250  feet  per  Luck's 
rail  count,  or  about  half  a  mile  away  from 
the  crossing  and  from  the  automobile  stalled 
on  the  track. 

The  testimony  of  plaintiff  as  to  what  then 
ensued  is  that  Hunter,  after  trying  and  fail- 
ing to  crank  his  automobile,  waved  his  hat  at 
the  approaching  train  again  (as  Mrs.  Hunter 
testified),  that  be  called  for  help  to  "try 
to  push  the  car  backwards  off  the  track," 
told  Mrs.  Hunter  to  take  hold  of  the  left 
front  wheel,  which  she  did,  and  he  took 
hold  of  the  right  front  wheel  and  put  bis 
shoulder  against  the  front  of  the  automobile, 
and  they  pushed  the  automobile  back  until 
its  front  wheels  came  against  the  south  rail 
of  the  railway  track,  when  it  stopped,  and 
they  could  push  it  no  farther.  Hunter  then 
cried  out,  "Get  out  of  the  way."  The  front 
engine  of  the  train  was  then  "beyond  the 
switch,"  or  a  little  east  of  the  switch,  ac- 
cording to  Lack;  the  switch  being  about  735 
feet  east  of  the  crossing  according  to  said 
blueprint. 

When  Hunter  cried,  "Get  out  of  the  way," 
his  wife  left  the  wheel  she  was  trying  to  roll 
over  the  railway  rail  and  made  her  escape 
from  the  railway  track  by  running  back 
south  of  such  track.  Hunter  at  the  same 
time  tried  to  make  his  escape,  but  found  one 
of  his  feet  caught  between  the  guard  rail 
and  the  south  rail  of  the  track,  whereupon, 
leaning  on  the  front  of  the  fender  over  the 
front  wheel  of  the  automobile  which  he  had 
been  trying  to  roll,  with  his  left  side  towards 
the  approaching  train,  his  back  north,  very 
nearly  the  same  position  as  that  in  whicli 
he  had  been  ever  since  he  tried  to  crank  the 
automobile  and  failed  and  attempted  to  roll 
the  automobile  off  the  track,  he  struggled  to 
free  his  foot,  which  held  him  fast  Not  see- 
ing her  husband  when  she  reached  a  place  of 
safety,  Mrs.  Hunter  ran  around  the  rear  of 
the  automobile  in  search  of  him,  and,  seeing 
him  in  the  position  mentioned  with  his  foot 
caught,  as  stated,  she  started  to  go  to  his 
rescue,  when  she  tripped  over  a  rail  of  the 
side  track  and  fell.  Before  she  could  recover 
her  footing  she  saw  her  husband  get  his  foot 
loose,  as  the  front  engine  of  the  train  was  al- 
most upon  him,  and  at  that  instant  she  saw 
him  leap  backwards  and  toward  the  north 
side  of  the  track.  She  thought  he  had  escap- 
ed, but  the  engine  struck  him  on  his  left  side, 
threw  him  some  10  or  12  feet  Iiigh  and  some 
80  feet  distant  west  of  the  crossing  to  the 
north  side  of  the  track,  killing  him  instantly, 
and  struck  the  automobile  at  the  same  time 
and  threw  It  to  the  south  side  of  the  track. 
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about  80  feet  west  of  the  crossing,  practical 
ly  demolishing  it. 

The  red  garment  was  meanwhile  being 
waved  by  Mrs.  Via,  standing  on  the  side 
track,  soath  of  where  Hunter  was,  from  the 
time  be  told  her  to  wave  it  until  the  front 
engine  of  the  train  was  within  about  180  feet 
of  the  automobile  and  Hunter. 

It  will  be  observed  that  when  the  auto- 
mobile stopped  upon  the  track,  and  its  chauf- 
feur and  all  its  passengers  were  leaving, 
or  had  left  it,  and  Hunter  gave  the  stop 
signal  to  the  approaching  train,  the  auto- 
mobile being  a  large  car  of  some  3,000 
pounds  weight,  it  was  In  itself  obviously  a 
dangerous  obstruction  on  the  track;  and 
It  was  clearly  the  duty  of  the  defendant, 
after  it  was  seen  by  the  oig^neer  or  fireman 
of  the  front  engine  of  the  train,  to  use  every 
reasonable  effort  to  stop  the  train  or  bring 
it  under  such  control  as  to  be  able  to  stop 
It  before  It  should  reach  the  automobile,  un- 
less the  latter  was  removed  from  the  track 
before  the  train  reached  It  Such  effort,  as 
shown  by  the  testimony  of  the  said  engineer 
and  fireman  themselves,  would  have  included 
in  the  situation  and  under  the  circumstances 
thus  presented  the  shutting  off  of  the  steam 
from  the  engine,  the  putting  on  of  the  air 
brakes,  the  sanding  of  the  track  as  soon  as 
could  reasonably  be  done  after  such  engineer 
or  fireman  saw  the  automobile  on  the  track, 
and  also  the  shutting  off  of  the  steam  from 
the  sec<Hid  engine  as  soon  after  Its  engineer 
felt  the  air  brakes  bad  been  put  on  as  could 
reasonably  be  done. 

As  the  leai-ned  judge  of  the  court  below 
says  In  his  opinion  given  following  the  first 
trial  of  the  case  of  L.  E3.  Hicks,  Administra- 
tor of  W.  S.  Hunter,  v.  C.  &  O.  Ry.  Co.,  ar- 
gued before  this  court  along  with  the  case  we 
are  now  considering,  in  reference  to  the  sig- 
nal of  Hunter  to  the  engineer  to  stop:  "That 
was  notice  to  him  that  the  automobile  was 
on  the  track  and -might  be  destroyed.  •  •  •" 
As  the  same  learned  Judge  says  in  bis  opinion 
given  following  the  second  trial  of  the  case 
otWE.  Hicks,  Administrator,  t.  C.  &  O.  Ey. 
Co.,  next  above  referred  to: 

"The  evidence  of  the  plaintiff  is  that  Hunter 
immediately  signaled  the  approaching  train  to 
stop,  and  that  at  the  time  he  so  signaled  it  there 
was  yet  time  for  it  to  have  done  so  and  have 
avoided  the  accident  altogether." 

At  no  time  after  the  automobile  stopped  on 
the  track  did  its  obvious  situation  change  as  to 
its  being  a  dangerous  obstruction  on  the  track 
until  It  was  struck  by  the  train.  That  it  was 
such  an  obstruction  and  called  for  immediate 
efforts  on  his  part,  such  as  above  stated  as 
being  included  within  the  duty  of  the  defend- 
ant towards  stopping  or  getting  the  train 
under  control,  was  recognized  and  acted  upon 
by  Hlnebaugh,  the  engineer  of  the  front  en- 
gine, as  he  says  In  bis  testimony,  immediate- 
ly upon  bis  seeing  the  automobile  on  the 
track  at  tbe  crossing  and  its  passengers 
Jumping  out.    He  admits  that  be  saw  It  at 


the  point  of  time  when  Its  passengers  were 
Jumping  out,  and  says  that  he  immediately 
applied  tbe  air  brakes,  sanded  the  track, 
began  to  sound  tbe  danger  signal  of  quickly 
successive  short  blasts  of  the  whistle.  On 
these  subjects  he  testifies  as  follows: 

"  •  •  ♦  I  saw  an  obstniction  on  th«  track, 
and  I  stuck  my  head  out  of  the  window  to  take 
a  good  look,  and  saw  it  was  some  kind  of  ve- 
hicle on  the  track;  I  didn't  know  whether  it 
was  a  car,  buggy,  or  what  it  was  when  I  first 
saw  it,  only  I  saw  the  passengers  jumping  out 
all  around  the  car. 

"Q.  Were  the  people  vou  saw  Jumping  out  of 
the  car?  A.  Yes,  sir;  they  were  Jumping  out  of 
the  car  when  I  saw  them. 

"Q.  Wbiat  did  yon  do?  A.  I  applied  my 
brake  in  the  emergency  immediately  and  began 
to  sound  the  danger  signal.     •     •     • 

"Q.  As  I  understand  you,  then,  as  you  turn- 
ed around  you  saw  a  vdiicle  on  the  track?  A. 
Yes,  sir. 

"Q.  And  as  you  saw  it  you  saw  people  getting 
out  of  it?    A.  Yes,  sir. 

"Q.  You  at  once  applied  tbe  emergency?  A. 
I  applied  the  emergency  brake  Just  as  quick 
as  I  could;  it  was  right  at  my  side,  and  it 
only  takes  a  thought  to  apply  it. 

"Q.  I^en  what  did  you  do  after  putting  that 
emergency  on?  A.  I  began  to  sound  the  danger 
signal. 

"Q.  What  is  the  danger  signal?  A.  Succes- 
sive short  blasts  of  the  whistle. 

"Q.  Go  ahead  and  tell  what  occurred.  A.  I 
saw  the  gentleman  come  around  the  end  of  the 
car,  and  he  walked  out  near  the  north  rail  and 
gave  me  a  signal  just  like  this  (illustrating), 
just  one  time. 

"Q.  The  man  there  at  the  car  then  gave  you  a 
signal;  what  did  that  signal  mean?  A.  It 
was  a  stop  signal. 

"Q.  Did  you  see  anybody  else  waving  to  you? 
A.  No,  sir;  my  attention  was  attracted  abso- 
lutely to  that  man,  for  I  saw  the  dangerous 
position.  Immediately  after  giving  that  signal 
he  dropped  down  -in  front  of  the  car,  placed 
his  shoulder  against  the  front  of  his  car  to  push 
it  off  the  track,  and  my  attention  was  attract- 
ed to  him  from  that  on.  He  was  a  man  abso- 
lutely in  danger. 

"Q.  What  else  did  you  do  on  that  engine  in 
order  to  stop?  A.  Applied  the  brake  and  open- 
ed the  sand  was  the  only  plausible  thing  I 
could  do.    •    •     • 

"Q.  Had  you  cut  off  or  not?    A.  I  shut  off. 

"Q.  When  did  you  shut  off?  A.  When  I  first 
saw  the  obstruction. 

"Q.  After  yon  first  put  on  the  emergency  or 
afterwards?    A.  I  shut  off  first. 

"Q.  What  is  your  usual  order  of  putting  on 
your  emergency  brake  or  air;  do  you  shut  off 
first  and  put  on  the  air  afterwards?  A.  Yes, 
sir;  shut  the  steam  off  and  then  apply  the 
brakes. 

"Q.  So  as  you  went  down  there  you  were 
without  steam,  you  had  your  emergency  on,  and 
you  were  sanding  the  track?     A.  Yes,  sir." 

Fultz,  the  fireman  of  tbe  front  engine,  says 
in  his  testimony  on  this  subject  as  follows: 

"Q.  Where  were  you  when  you  first  came  in 
sight  of  the  crossing;  I  mean  where  were  you 
sitting?    A.  On  my  seat  box  on  the  left  side. 

"Q.  What  were  you  doing?  A,  I  was  look- 
ing ahead. 

"Q.  Did  you  see  those  people  on  the  track 
before  Kr.  Hunter  was  struck?  A.  Yea, 
sir.     •     •     • 

"Q.  What  did  you  see  when  you  first  saw 
them;  did  you  see  them  when  they  came  on  the 
track?  A.  Yes,  sir;  I  seen  them  when  the  car 
run  up  and  stopped.     »     •     • 

"Q.  You   saw   the  car  stop?     A.  Yes,   sir. 

"Q.  Then  what  happened?    A.  Well,  it  seem-^ 
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ed  like  the  ladies  or  women  was  Jumping  out, 
and  It  seemed  like  they  threw  wraps  out  or 
something  like  that,  red,  looked  like  they  were 
thrown  up  in  the  air.  I  seen  the  ladies  get 
out  of  the  car,  and  also  Been  one  man  get  out 
of  the  car. 

"Q.  What  did  you  do  in  the  meantime?  A. 
Well,  as  soon  as  I  seen  this  I  started  to  holler 
to  the  engineer. 

"Q.  Where  was  he?  A-  He  was  on  the  sent 
box.  and  just  as  I  fixed  to  holler  he  threw  his 
brakes  in  emergency.  Of  course,  the  brake 
valve  makes  quite  a  fuss.  I  knew  there  was  no 
use  to  holler  as  soon  as  I  hear  him  throw  the 
brake  in  emergency;  I  knew  there  was  no  use; 
he  seen  them.  I  seen  him  raise  up  in  bis  seat 
box  and  look  out  ahead,  and  I  raised  off  my 
seat  box  and  began  ringing  the  bell;  I  never 
said  a  word  to  hlia;  I  knew  he  did  all  he  could 
when  he  threw  the  brake  valve  in  emer- 
gency.   •    •    • 

"Q.  What  happened,  now,  from  the  time  this 
emergency  went  on  to  the  end  of  the  business? 
A.  Well,  the  ladies  jumped  out  of  the  car.  They 
went  this  way  (indicating),  and  the  man  went 
th«  other  way,  went  over  and  looked  as  if  he 
was  pushing  at  the  car  to  get  off  the  track.  He 
pushed  at  it  a  short  while,  and  run  in  between 
the  wheels  of  the  car,  and  I  supposed  he  was 
taking  the  brake  off.  I  was  standing  there 
ringing  the  hell  living  in  hopes  he  would  get 
the  car  off.  After  he  run  in  between  the  wheels 
end  did  a  little  something  in  there,  he  didn't 
stay  but  an  instant,  just  so  quick,  you  know, 
you  could  hardly  know  he  had  been  there.  He 
ran  around  and  got  against  the  car  in  the  front 
end  and  began  pushing  just  like  that.  It  looked 
as  though  he  had  just  got  it  started  the  last 
glimpse  1  got  of  him.  Of  course,  I  couldn't  see 
Mr.  Hunter  when  he  was  hit  at  all,  but  we  were 
close  as  from  here  to  the  door  the  last  time 
I  seen  Mr.  Hunter. 

"Court:  What  was  he  doing  at  that  time? 
A.  liooked  like  he  was  down  pushing  against 
the  head  or  fender,  something  like  that;  he 
was  crouching  over  in  that  position,  looked  as 
if  he  was  trying  to  push  the  car  off ;  I  thought 
he  had  the  car  off.    •    •    *  " 

Cross-examination : 

"By  Mr.  Timberlake: 

"Q.  Did  you  maintain  a  lookout  for  that 
crossing   as  you   approached   it?     A.  Yes,  sir. 

"Q.  xou  maintained  a  constant  lookout?  A. 
Yea,  sir. 

"Q.  Now,  you  can  see  that  crossing  for  a  dis- 
tance of  about  a  mile,  couldn't  you?  A.  Yes, 
sir;  every  bit  of  it 

"Q.  And  if  you  had  seen  an  antomobile  stalled 
on  that  crossing  with  people  getting  out  of  It 
you  would  have  regarded  that  as  an  immediate 
notice  of  danger  which  would  have  required  you 
to  stop?    A.  Sure. 

"Q.  That  would  have  presented  a  condition 
of  affairs  to  you  that  showed  you  the  necessity 
of  stopping?    A.  Sure. 

"Q.  And  you  tell  the  Jury  now  that  you  main- 
tained an  uninterrupted  lookout  from  the  time 
you  first  came  in  sight  of  this  crossing  until 
this  accident  occurred?    A.  Yes,  sir.    •    •    • 

"Q.  You  saw  the  red  scarf  or  garment  thrown 
up?    A.  Yes,  sir. 

"Q.  And  you  saw  people  standing  around  the 
car?     A.  I  saw  them  getting  out  (A  the  car." 

The  testimony  for  the  defendant  was  that 
the  train  could  and  should  have  been  stopped 
on  this  occasion,  and  its  witnesses  claimed 
that  it  was  in  fact  stopped,  1,200  feet  from 
the  point  at  which  the  air  brakes  were  put  on. 

A  witness  for  plaintlfT  testified  that  the 
train  could  have  been  stopped  within  800  to. 
900  feet  from  the  point  at  which  the  air 
brakes  were  put  on,  but  the  learned  Judge 


of  the  court  below  held  that  the  testimony 
of  this  witness  must  be  disregarded,  because 
he  based  hiS' testimony  on  only  one  Instance 
in  his  experience  when  ccmditlona  did  not 
approximate  those  existing  in  the  case  at 
bar,  and  further  because  such  testimony  was 
In  conflict  with  the  known  laws  of  physics. 
Without  passing  upon  the  correctness  of  thia 
holding,  we  will  diaregaid  the  testimony  o£ 
tills  witness  in  the  case  and  consider  the 
fact  to  be  that  the  train  could  and  should 
have  b6en  stopped  witbin  1,200  feet  of  ttie 
point  at  which  the  air  brakes  were  put  on  if 
the  engineers  of  the  front  and  second  engines 
exercised  reasonable  care  and  diligence  in 
their  efforts  to  stop  the  train  thereafter. 

OoDcetnlng  the  question  as  to  whether  such 
reasonable  care  and  diligence  were  exercised 
by  the  engineer  of  the  second  engine,  there  Is 
a  conflict  between  the  testimony  for  the  plain* 
tut  and  for  the  defendant  This  conflict  is 
in  regard  to  when  the  steam  was  shut  oft 
from  the  second  engine. 

Phillip  Moore,  a  witness  for  plaintiff,  tes> 
tifled  as  follows: 

Direct  examination: 

"By  Mr.  Curry: 

"Q.  Mr.  Moore,  where  do  yon  live?  A.  I  Itvs 
at  the  old  stone  quarry  at  Bell's  Valley. 

"Q.  How  far  do  you  live  from  the  railroad? 
A.  Something  about  250  yards,  something  like 
that 

"Q.  On  the  south  or  north  side  of  the  track? 
A.  On  the  south  side  of  the  track. 

"Q.  On  the  southeastern  side,  I  believe,  is  it? 
A.  Yes,  sir;   the  southeastern  side  of  the  track. 

"Q.  What  is  your  occupation?    A.  Engineer. 

"Q.  How  long  have  you  been  an  engineer?  A. 
All  my  lifetime. 

"Q.  You  are  a  stationary  engineer?  A.  Yea, 
sir. 

"Q.  You  hare  been  running  engines  all  your 
life?     A.  All  my  lifetime  been  around  engmes. 

"Q.  You  have  worked,  then,  on  railroads,  too? 
A.  Yes.  sir;  some. 

"Q.  What  did  you  do  on  the  railroad?  A. 
Firing. 

"Q.  Are  you  familiar  with  the  working  and 
running  of  engines?    A.  Very  much  so. 

"Q.  Can  you  stand  off  and  look  at  an  engine 
and  say  whether  it  is  in  power  or  not?  A.  Yea, 
sir. 

"Q.  A  locomotive  running  on  the  track?  A. 
Yes,  sir. 

"Q.  Can  you  tell  whether  the  steam  is  on  or 
not?    A.  Very  likely;   yes,  sir. 

"Q.  Well,  is  there  any  doubt  about  you  being 
able  to  tell  it?  A.  No;  there  is  no  doubt  about 
it  that  my  eyes  would  deceive  me  that  much. 
that  I  couldn't  tell. 

"Q.  Now,  do  you  know  about  the  time,  or 
the  time,  Mr.  Hunter  was  killed  at  Bell's  Val- 
ley?   A.  The  27th  day  of  September. 

"Q.  What  year?    A.  1914. 

"Q.  Was  it  Sunday  or  what  day?  A.  Sun- 
day. 

"Q.  Did  you  see  him  when  be  was  struck?  A. 
No,  air. 

"Q.  Did  you  see  the  train  when  it  passed  the 
point  where  be  was  killed?  A.  1  seen  it  after 
it  passed  the  point. 

"Q.  How  many  engines  were  there;  more 
than  one  engine  to  the  train?  A.  There  was 
two. 

"Q.  Where  did  you  first  see  the  engine?  ▲. 
When  it  passed  the  crossing  a  piece. 

"Q.  Where  were  you  when  you  saw  it?  A. 
I  was  over  there  close  to  my  house. 
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"Q.  Now,  -where  is  that  with  reference  to  the 
crossing?  A.  Well,  that  would  be  just  about 
■outheast,  just  as  near  as  I  could  tell  you,  and 
about  250  yards  from  the  railroad. 

"Q.  Then  you  were  on  the  lower  side  as  we 
generally  speak  of  it  going  west?    A.  Tes,  air. 

"Q.  Do  you  know  whether  the  engines,  after 
they  passed  that  crossing,  or  when  they  passed 
that  crossing,  were  cut  oft?  A.  The  front  en- 
gine was  cut  off,  shut  down  entirely,  but  the 
second  engine  wasn't. 

"Q.  How  do  you  know  that?  A.  I  could  tell 
by  the  moving  of  the  engine,  by  the  smoke,  and 
the  sound  of  the  exhaust. 

"Q.  And  the  sound  of  the  exhaust?  A.  Yea, 
dr. 

"Q.  Was  It  cot  off  at  all?  A.  The  second 
one? 

"Q.  Yes.  A.  No,  sir;  he  was  working  at  full 
power. 

"Q.  How  far  did  it  go?  A.  Well,  as  near  as 
I  could  tell,  along  about  four  or  five  or  six 
rails,  something  like  that. 

"Q.  After  it  passed  the  crossing?  A.  After 
It  iMWsed  the  crossing. 

"Q.  Did   you   see  the  accident?     A.  No,  sir. 

"Q.  You  were  not  in  a  place  to  see  that?  A. 
No,  sir;    I  wasn't  in  place  to  see  that 

"Q.  How  did  you  happen  to  notice  that  the 
front  engine  was  cut  off  and  the  second  wasn't? 
A.  After  the  danger  whistle  was  blowed  I  knew 
there  was  something  up,  and  I  come  up  to  the 
hill  there  where  I  could  see  across,  and  I  made 
up  my  mind  if  they  done  anything  they  will 
certamly  shut  down,  and  I  made  it  strictly  a 
point  to  look  at  the  engines  when  they  passed 
me  to  see  whether  they  were  both  shut  off  or 
not,  and  I  looked  and  seen  the  first  one  shut  off 
and  the  second  stil)  working  for  a  piece,  and 
finally  he  shut  off,  too. 

"Q.  And  he  shut  off  about  how  many  rails 
after  he  passed  the  crossing?  A.  Four  or  fivt 
or  six;  It  was  done  so  quick  I  couldn't  tell 
•xMtly." 

Croa-examiiiatl(m: 

"By  Mr.  Perry: 

"Q.  You  say  you  have  worked  with  engines  all 
your  life?    A.  xes,  sir. 

"Q.  What  has  been  your  experience  with  en- 
gines?   A.  Wdl,  I  have  run  engines. 

"Q.  On  what  road?  A.  I  haven't  run  any  on 
the  road. 

~Q.  You  hay«  never  mn  a  railroad  engine? 
A.  I  have  Hred. 

'^.  You  fired  a  railroad  engine  when?  A. 
About  26  years  ago.  ^ 

'  "    On  what  road?    A.  C,  H.  &  D. 

That  is  the  Cincinnati,  Hamilton  A  Day- 
ton?   A.  Yes,  sir. 

~Q.  How  long  did  yon  fire  for  them?  A.'  I 
should  judge  something  slong  about  close  on  to 
a  year. 

^'Q.  Twenty-five  years  ago?    A.  Yes,  sir. 

"Q.  Now,  how  is  it  you  tM  whether  an  engine 
is  cut  off  or  not?  A.  When  I  was  looking  at  it 
I  could  see  the  engine  was  working;  you  could 
tell  by  the  exhaust,  by  the  smoie  coming  out  of 
the  stack,  and  by  the  sound  of  the  exhaust. 

"Q.  What  makes  you  say,  then,  this  second 
engine  was  not  sbutoff  is  the  fact  that  you  could 
see  smoke  coming  out  as  if  it  was  being  ex- 
hausted?   A,  You  could  bear  the  exhaust,  too. 

"Q.  You  could  hear  the  exhaust?    A.  Yes,  sir. 

"Q.  What  could  you  see  about  the  steam?  A. 
You  can  tell  by  the  working  of  the  steam  passing 
out  through  the  stack  whether  the  engine  was 
pulling. 

"Q.  Yon  could  hear  it  puffing,  could  you?  A. 
Yes,  air. 

"Q.  Do  you  mean  to  say  you  heard  the  engine 
puffing?    A.  Yes,  sir. 

"Q.  Do  you  know  whether  the  engine  was  re- 
versed? A.  Very  likely  he  wouldn't  exhanat  by 
being  reversed. 


"Q.  Wliy  not?  A.  He  might  have,  but  it 
didn't  look  to  me  like  it  was. 

"Q.  The  exhaust  runs  one  way  just  the  same 
as  the  other,  and  don't  you  know  that?  A.  No  : 
I  don't  know. 

"Q.  Don't  your  engine  exhaust  in  exactly  tlia 
same  way  whether  you  are  going  backwards  or 
forwards :  isn't  the  whole  thing  worked,  and  the 
motion  of  the  pistons,  precisely  the  same  wheth- 
er the  engine  is  going  backwards  or  forwards ; 
isn't  that  a  fact?  A.  Yes,  yes;  so  far  as  the 
works  is  concerned. 

''Q.  So,  so  far  as  yon  know,  the  exhaust  you 
saw  that  evening  might  just  as  well  have  been 
from  a  reversed  engine  as  from  an  engine  going 
forward?  A.  Yes;  it  was  too  far  up  for  me  to 
tell,  but  I  thought  he  was  pulling. 

"Q.  Yon  thought  he  was  pulling  because  it 
was  a  good  piece  away  from  you  and  he  was 
going  fast?  A.  Yea;  the  engine  was  working; 
that  is  all  I  could  tell  you ;  the  engine  was 
working  one  way  or  the  other. 

"Q.  Do  you  know  anything  about  a  mechanical 
stoker?    A.  I  haven't  run  any  of  them. 

"Q.  You  don't  know  whether  these  engines 
had  mechanical  stokers  on  or  not?  A.  I  didn't 
pay  any  attention  to  the  stokers. 

"Q.  You  don't  know  whether  that  engine  had  a 
stoker  or  not?    No>  sir, 

"Q.  You  don't  know  whether  the  stoker  was 
running  or  not?  A.  It  don't  throw  smoke  out 
like  it  would  if  the  engine  was  working. 

"Q.  How  far  to  the  southeast  of  this  road 
crossing  is  your  house  where  you  were?  '  A.  I 
was  just  about  260  yards  from  the  railroad 
crossing. 

"Q.  You  were  250yards  southeast -of  the  rail- 
road crossing?    A.  Yes,  sir. 

"Q.  And  this  train  was  going  west?  A.  Yes, 
sir. 

"Q.  And  you  didn't  see  the  train  until  just  aft- 
er it  passed  the  crossing?  A.  I  didn't  pay  no 
attention  to  it,  didn't  know  there  was  anything 
alwut  it  until  I  heard  the  danger  whistle. 

"Q.  You  heard  the  danger  whistle?  A.  Yes, 
sir. 

"Q.  Blowing  a  right  smart?    A.  Yea,  sir. 

"Q.  You  were  behind  the  house  when  you 
heard  it?    A.  No,  sir;   in  front  of  it. 

"Q.  How  far  did  you  run  in  order  to  see  what 
was  happening?  A.  The  length  of  this  room 
here. 

"Q.  That  la  about  45  feet?  A.  Something 
like  that. 

"Q.  Right  towards  the  railroad?    A.  Yes,  sir. 

"Q.  Did  you  get  45  feet  nearer  the  crossing 
by  running  that  way?    A.  Yes,  sir. 

"Q.  And  when  you  got  to  that  point  you  could 
see  the  engine  Just  passing  the  crossing ;  is  that 
right?  A.  Yea,  sir;  he  was  a  little  past  the 
crossing  before  I  seen  it;  he  was  just  a  little 
bit  past  the  crossing  when  I  got  there. 

"Q.  That  is,  the  first  and  second  engines?  A. 
Yes,  sir. 

"Q.  And  from  that  yon  concluded  the  engine 
had  power  on?  A.  Yes;  and  by  the  sound  of 
the  exhaust. 

"Q.  And  by  the  sound  of  the  exhaust?  A. 
Yes,  sir. 

"Q.  Now,  what  other  signs  were  there?  A. 
That  is  about  all. 

"Q.  That   and    the   speed?    A.  Yes,    sir. 

"Q.  Yet  you  have  already  said  you  couldn't  tell 
whether  the  power  was  on  in  reverse  or  for- 
ward motion?  A.  The  engine  was  in  working 
order  one  way  or  the  other,  forwards  or  back. 

"Q.  He  stopped  very  quickly  after  that,  didn't 
he?  A.  About  four  or  five  rails,  something  like 
that;  he  quit  throwing  out  the  smoke  and  ex- 
haust. 

"Q.  Yoii  saw  Mr.  Hunter  after  he  was  killed? 
A.  Yes,  sir. 

"Q.  Did  you  look  at  all  at  his  injuries?  A. 
Well,  now,  I  didn't  pay  much  attention  to  his 
injuries,  but  I  was  the  man  thatl  partly  took  care 
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of  him  when  he  was  there;    I  laid  him  down, 
kind  of  put  his  feet  together  and  his  arms." 

Redirect  examination: 

"By  Mr.  Curry : 

"Q.  Now,  was  that  second  engine  running  like 
the  first  engine  or  differently?  A.  Oh,  yes;  be 
was  pulling ;   be  was  working. 

"Q.  Now,  were  the  wheels  running  backwards 
and  catching,  or  were  they  running  forwards? 
A.  They  looked  to  me  like  they  were  running 
forwards. 

"Q.  Kow,  when  an  engine  is  reversed,  why  they 
run  the  wheels  backwards  and  catch  and  skid, 
don't  they? 

"(Objection.) 

"Court:  Just  tell  how  the  drivers  were  mov- 
ing. A.  As  near  as  I  could  tell  the  engine  was 
in  full  working  order  and  was  running  for- 
wards. 

"Q.  We  asked  you  how  the  drivers  move  when 
an  engine  is  reversed  ?  A.  They  run  backwards ; 
they  work  back  action;  they  work  against  the 
ennne  then. 

Mr.  Curry:  These  were  not  running  back- 
wards? A.  It  didn't  look  to  me  like  they  were 
running  backwards. 

"Court:  Could  you  see  them  to  tell?  A.  It 
looked  to  me  like  the  drive  rods  were  running 
in  the  same  direction ;  I  was  watching  the  driv- 
ing rods  on  the  side. 

"Mr.  Timberlake:  The  only  difference  between 
the  two  engines  was  the  front  was  cut  off  and 
the  other  was  not?  A.  He  was  cut  off,  bnt  the 
second  wasn't,  the  second  was  pulling. 

"Q.  Is  that  a  matter  that  can  be  readily  seen 
by  anybody  looking  at  the  engine,  very  easily 
told?    A.  Very  easily,  it  can  be  seen. 

"Mr.  Perry:  Q.  How  do  you  know  she  was 
pulling?  A.  WeU,  I  couldn't  see  any  way  but 
what  she  would  be  pulling. 

"Q.  You  come  back  to  the  same  thing,  that 
you  saw  the  exhaust  and  heard  the  exhaust,  and 
therefore  think  she  was  pulling?  A.  Yes,  sir; 
and  while  I  was  watching  the  engine  the  driving 
rods  looked  like  they  were  working  in  the  same 
direction.      ' 

"Q.  You  couldn't  see  the  spokes  In  the  wheels? 
A.  Ko,  sir. 

"Q.  Don't  the  driving  rods  go  in  exactly  the 
same  direction  whether  the  engine  is  going  for- 
ward or  backwards?    (No  response.) 

"Mr.  Perry:   Stand  aside." 

The  testimony  In  the  case  shows  that  as  a 
matter  of  fact  the  second  engine  was  not  re- 
versed ;  so  that  did  not  explain  the  appear- 
ance of  exhaust  testified  to  by  Moore. 

In  regard  to  the  testimony  of  Moore,  the 
learned  Judge  of  the  court  below  says  in  his 
opinion  after  the  first  trial  of  the  case  of  L. 
E.  Hicks,  Adm'r,  v.  C.  &  O.  By.  Co.,  above 
referred  to: 

"Mr.  Philip  Moore  in  direct  examination  says 
that  the  power  was  not  cut  off  of  the  second 
engine  promptly,  but  his  cross-examination 
shows  that  he  has  no  sufficient  reason  for  tliis 
statement." 

In  the  opinion  above  mentioned,  after  the 
second  trial  of  the  case  Just  referred  to,  the 
same  learned  Judge  on  the  subject  of  this 
testimony  of  Moore  says: 

"It  is  also  said  chat  the  railroad  was  negli- 
gent in  that  the  power  from  the  second  engine 
was  not  cut  off;  indeed,  that  it  was  not  cut  off 
until  that  engine  was  four,  five,  or  six  rail 
lengths  beyond  the  crossing.  (Page  88.)  At 
page  93  the  witness  was  asked: 

'''Q.  How  do  you  know  she  was  pulling?  A. 
Well,  I  could  not  see  any  way  but  what  she 
would  be  pulling. 

"  'Q.  You  come  back  to  the  same  thing,  that 
you  saw  the  exhaust  and  heard  the  exhaust, 


and  therefore  think  she  was  pulling?  A.  Yes, 
sir ;  and  while  I  was  watching  the  engine  the 
driving  rods  looked  like  they  were  working  in 
the  same  direction. 

"  'Q.  You  could  not  see  the  spokes  in  the 
wheel?    A.  No,  sir. 

"  "Q.  Don't  the  driving  rods  go  in  exactly  the 
same  direction  whether  the  engine  is  going  for- 
ward or  backward?    (No  response.)' 

"A  very  rapid  exhaust  does  show  that  a  loco- 
motive is  pulling,  but  frequently  there  is  an  ex- 
haust from  an  engine  when  the  train  is  standing 
still,  due,  it  is  believed,  to  some  manipulatioa 
of  the  air,  but,  however  that  may  be,  this  fact 
remains  and  is  one  of  cotomon  knowledge,  and 
the  sound  is  the  same,  but  does  not  approach 
that  of  an  engine  pulling  hard  up  grade. 

"But  if  we  assume  that  this  evidence  on  de- 
murrer is  sufficient  to  show  that  the  power  of 
the  second  engine  was  not  cut  off,  yet  the  fact 
■remains  that  this  engineer  never  saw  nor  could 
see  Hunter.  His  view  was  cut  off  by  the  front 
engine.  And  if  he  had  seen  him  he  was  entitled 
to  the  same  presumptions  that  the  engineer  of 
the  first  engine  was,  namely,  that  Hunter  would 
remove  himself  from  his  place  of  peril  in  ample 
time. 

"But  whether  the  power  from  the  second  en- 
gine was  cut  off  or  not,  the  emergency  brakes 
had  been  applied  to  it,  and  there  is  nothing  to 
show  the  propelling  power  of  an  engine  inde- 
pendent of  its  momentum  in  aadti  circumstances. 

"As  a  matter  of  fact,  did  the  train  stop  vrith 
a  due  promptness  when  the  emergency  brakes 
were  applied?  The  defendant's  evidence  shows 
that  it  did — that  a  good  stop  was  made." 

As  was  said  by  this  court  In  the  case  of 
Armlnius  Chemical  Co.  v.  Landnim,  113  Va. 
7,  at  page  21,  73  S.  E.  459,  at  page  466  (38  U 
B.  A.  [N.  S.]  272,  Ann.  Cas.  1913D,  1075),  in 
regard  to  the  testimony  of  Maury,  so  we  say 
in  regard  to  the  testimony  of  Moore  in  the 
case  now  before  ns: 

"  •  •  •  We  cannot  say  that  it  dearly  ap- 
pears that  he  was  not  a  competent  wit- 
ness. ••    •    • " 

There  was  no  objection  to  the  testimony  of 
Moore  In  the  case  now  before  us  on  the 
ground  of  his  Incompetency  to  testify  as  an 
expert;  therefore  the  credibility  and  weight 
to  be  given  his  testimony  was  solely  for  the 
Jury.  The  Jury  may  have  drawn  a  different 
conclusion  from  this  evidence  from  that 
drawn  by  the  trial  Judge,  or  by  us  had  we 
been  upon  the  Jury. 

>Orove,  the  engineer  of  the  second  engine, 
a  witness  for  the  defendant,  testified  that  he 
knew  the  moment  the  front  engineer  put  oa 
the  air  brakes,  and  that  he  shut  off  the  steam 
from  the  second  engine  "not  very  far"  after 
that.  Now,  under  the  rule  applicable  as  on 
demurrer  to  evidence,  the  testimony  of  Grove 
must  be  disregarded  on  this  point,  because  in 
confiict  with  that  of  Moore,  and  the  Jury- 
might  have  found,  if  they  believed  the  testi- 
mony of  Moore  to  be  correct,  that  the  sec- 
ond engine  was  not  shut  off  promptly  follow- 
ing the  putting  on  of  the  air  brakes,  but 
that  such  engine  was  pulling  under  a  full 
head  of  steam  uatU  after  the  front  engine 
bad  struck  the  automobile  and  passed  the 
crossing  from  five  to  six  rails,  or  from  120 
to  180  feet  We  cannot  agree  with  the  trial 
Judge  that  the  absence  of  express  evidence  aa 
to  the  effect  of  the  nonshutting  off  of  the 
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second  engine  leaves  the  case  as  if  the 
second  engine  had  been  promptly  shut  off. 
It  seems  to  us  that  the  known  laws  of 
physics  most  of  necessity  have  been  in  oper- 
ation In  such  a  situation,  and  the  stopping 
power  of  the  air  brakes  upon  the  train 
must  have  been  neutralized  precisely  to  the 
extent  of  the  pulling  power  of  the  second 
engine.  That  jwwer  was  one-half  of  the 
power  which  pulled  this  heavy  train,  and 
hence  must  have  been  tremendous.  Knowl- 
edge of  precisely  what  such  power  was  and 
its  effect  upon  the  braking  power  of  the  air 
brakes,  so  as  to  neutralize  the  effect  of  the 
latter  and  to  what  extent  it  would  neutralize 
such  effect,  was  peculiarly  within  the  knowl- 
ed^  and  in  the  possession  of  the  defendant, 
and,  as  it  Introduced  no  evidence  on  the  sub- 
ject, we  cannot  say  that  the  jury  were  not 
warranted  In  finding  that  It  had  a  great  ef- 
fect in  delaying  the  stopping  of  the  train 
after  the  air  brakes  were  put  on  (see  Good- 
man V.  Richmond,  etc.,  R.  Co.,  81  Va.  676,  and 
Copperthlte  v.  Loudoun  Nat  Bank,  111  Va- 
70,  68  S.  B.  392,  as  to  principle  referred  to) ; 
and  if  they  believed  from  the  evidence  for 
the  plaintiff  that  the  train  was  approximate- 
ly half  a  mile,  or  2,640  feet,  away  when  the 
automobile  first  came  on  the  track,  and  that 
It  was  approximately  2,250  feet  away  when 
the  front  engineer  saw  and  realized  the  sit- 
uation, and  if  they  believed  from  the  front 
eng^eer's  testimony  that  he  then  put  on  the 
air  brakes,  the  Jury  may  have  disregarded 
that  i>art  of  the  testimony  of  such  engineer 
which  related  to  the  location  of  the  train  on 
the  track  when  he  put  on  the  air  brakes,  as 
In  conflict  with  his  own  testimony  that  he 
put  on  such  brakes  immediately  following  the 
Jumping  out  of  its  passengers  from  the  auto- 
mobile, and  have  believed  that  the  front  en- 
gineer in  fact  put  on  the  air  brakes  when  the 
train  was  some  2,250  feet  from  the  crossing, 
or,  if  not  that  precise  distance,  at  a  sufficient 
distance  to  have  stopped  the  train  before  it 
reached  the  crossing,  and  that  the  neglect 
of  the  engineer  of  the  second  engine  to  shut 
off  the  engine  promptly  after  the  air  brakes 
went  on,  and  the  consequent  pulling  of  the 
second  engine  under  a  full  head  of  steam, 
with  the  track  sanded  as  it  was,  until  the 
front  engine  had  struck  the  automobile  and 
passed  the  crossing  120  to  180  feet,  delayed 
the  stopping  of  the  train  and  was  the  proxi- 
mate cause  of  the  accident  If  the  jury 
might  have  so  believed  from  the  evidence  and 
absence  of  evidence  peculiarly  within  the 
power  of  the  defendant  to  produce,  the  court 
below  should  have  so  held,  and  this  court 
must  so  hold.  Citizens'  Bank  v.  Taylor,  104 
Va.  164,  51  S.  B.  159,  Richmond  City  v.  Bar- 
ry, 109  Va.  274,  63  S.  E.  1074,  and  other 
cases  of  this  court  on  this  point 

There  is  practically  no  conflict  between  the 
testimony  for  the  plaintiff  and  defendant  as 
to  what  occurred  at  the  crossing  after  the  au- 
tomobile came  on  and  stopped  upon  the 
track;  and  there  Is  no  conflict  between  such 


evidence  as  to  the  fact  that  the  defendant's 
servant,  the  engineer  of  the  front  engine, 
saw  the  automobile  on  the  track  as  soon  as 
he  reasonably  could  have  seen  it  that  is, 
the  instant  after  it  stopped  and  while  its  pas- 
sengers were  yet  getting  out  of  it,  and  cor- 
rectly apprehended  the  situation  on  the 
crossing  at  once  and  acted  immediately  as  he 
should  have  acted;  nor  is  there  any  conflict 
between  such  evidence  as  to  the  fact  that  the 
fireman  of  the  front  engine  saw  the  auto- 
mobile the  very  Instant  it  came  on  the  track, 
and  that  before  he  could  call  out  to  the  en- 
gineer of  such  engine  the  latter  had  put  on 
the  air  brakes,  etc.  It  is  not  claimed  or 
suggested  in  the  testimony  of  such  engineer 
or  fireman  that  they  or  either  of  them  acted 
upon  any  expectation  that  the  automobile 
would  be  removed  from  the  cjossing  before 
the  train  reached  it,  unless  the  latter  was 
stopped,  or  that  a  collision  could  have  been 
avoided  save  only  by  stepping  the  train.  On 
the  contrary,  they  both  testified  that  it  was  a 
case  as  they  saw  it  from  the  time  the  auto- 
mobile stopped  on  the  track,  on  to  the  end  of 
the  tragedy,  for  the  utmost  effort  on  the  part 
of  defendant  to  stop  the  train  befoi^  it  reach- 
ed the  automobile,  and  that  from  the  very 
instant  of  time  that  the  automobile  had  stop- 
ped and  its  passengers  were  Jumping  out,  the 
brakes  were  put  on,  the  track  then  sanded, 
etc.  Now,  if  this  had  been  done  when  the 
train  was  approximately  half  a  mile  away 
from  the  crossing,  or  2,250  feet  or  2,142  feet, 
or  more  than  1,200  feet  away,  the  preponder- 
ance of  evidence  is  clearly  that  the  train 
would  have  been  stopped  before  the  collision 
with  the  automobile,  if  the  second  engine 
had  been  shut  off  when  its  engineer  testified 
it  was. 

There  is  a  conflict  of  evidence  on  the  ques- 
tion of  fact,  which  is  the  turning  point  in 
the  case,  as  to  how  far  away  the  approaching 
train  was  when  the  automobile  stood  on  the 
crossing  with  its  occupants  jumping  out  or 
out  of  it  and  Hunter  was  giving  the  stop 
signal. 

The  testiriiony  for  the  plaintiff  on  this 
point  has  been  noticed  above,  to  the  effect 
that  the  train  was  at  least  more  than  2,142 
feet  or  nearly  half  a  mile,  away  from  the 
crossing  at  this  turning  point  of  time  or 
distance  in  the  case. 

The  testimony  of  two  witnesses  for  the 
defendant,  Mrs.  Claytpn  and  Miss  Burke, 
corroborates  that  for  the  plaintiff  as  to  the 
distance  the  train  was  away  when  the  auto- 
mobile stopped  on  the  track  and  the  passen- 
gers were  Jimaping  out  when  considered  in 
connection  with  the  testimony  of  a  number 
of  witnesses  for  defendant  as  to  the  blowing 
of  a  single  long  blow  for  the  station,  next 
two  blasts  of  the  whistle  for  the  crossing,  and 
next  the  danger  signal  of  frequent  short 
blasts.  The  engineer  of  the  front  engine  and 
its  fireman  and  several  other  witnesses  for 
defendant  testify  that  the  whistle  for  the 
station  was   blown  at  the   station   whistle 
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board  or  post,  which  the  evidence  shows  was 
"a  little  less  than  half  a  mile  from  the  sta- 
tion," and  hence  was  about  a  half  mile  east  of 
the  cro!<.sing.  Mrs.  Clayton  and  Miss  Burke 
both  testify  that,  while  they  were  not  In 
sight  of  the  train,  they  were  of  the  automo- 
bile when  It  stopped  and  Its  passengers  were 
jumping  out,  and  that  at  that  Instant  of  time 
they  heard  the  single  long  blast  of  the 
whistle,  and  afterwards  the  two  blasts  for 
the  crossing,  and  after  that  the  danger  sig- 
nal, and  that  upon  hearing  the  first  long 
whistle  one  thought,  "They  will  be  killed," 
and  the  other  remarked,  "It  has  stopped  on 
the  track  and  the  train  Is  coming,"  which 
fixed  the  time  of  their  hearing  this  long  blast, 
and  fixed  the  time  that  the  fireman  saw  the 
automobile  come  on  the  track,  as  the  time 
when  such  long  blast  was  blown,  and  the 
time  when  the  engineer  of  the  front  engine 
put  on  the  air  brakes,  as  immedlatly  follow- 
ing the  long  blast  of  the  whistle,  which  In 
turn  fixed  the  location  of  the  train  when  the 
air  brakes  were  put  on  at  approximately 
half  a  mile  away  from  the  crossing. 

The  remaining  testimony  in  the  case  as  to 
when  the  air  brakes  were  put  on  Is  that  of 
the  two  witnesses,  the  engineer  and  fireman 
of  the  front  engine,  Orove,  the  engineer  of 
the  second  engine,  and  Ooodbar,  a  brakeman, 
all  of  whom  testified  that  the  air  brakes  were 
put  on  Just  about  the  east  switch,  or  a  little 
east  of  the  east  switch,  which  Is  735  feet 
east  of  the  said  crossing,  and  the  engineer 
and  fireman  of  the  front  engine  fix  this  as 
the  location  of  the  train  on  the  track  when 
they  first  saw  the  automobile.  Such  testi- 
mony of  such  engineer  and  fireman  was  In 
conflict  with  their  own  testimony,  as  above 
noted.  All.  of  such  testimony  was  also  in 
conflict  with  the  Inference  which  might  fairly 
be  drawn  from  the  testimony  for  plaintiff  as 
to  the  distance  the  train  was  away  when  the 
automobile  stood  on  the  track  at  the  time 
when  said  engineer  and  fireman  admit  they 
first  saw  it,  and  when  they'  say  the  air 
brakes  were  put  on ;  hence,  it  must  be  disre- 
garded upon  demurrer  to  evidence.  There- 
fore— 

The  Jury  may  have  found  that  the  seeing 
of  the  automobile  and  its  situation  on  the 
track  at  the  crossing  by  the  engineer  of  the 
front  engine  was  Just  when  the  passengers 
were  Jumping  out  of  it,  as  be  himself  testi- 
fied, and  that  he  put  on  the  air  brakes  im- 
mediately, as  he  testified,  when  the  train 
was  approximately  half  a  mile  away,  and 
that  this  was  in  ample  time  to  stop  the  train 
so  as  to  prevent  the  collision,  and  would  have 
prevented  It  but  for  the  neglect  of  the  en- 
gineer of  the  second  engine  to  shut  it  off,  or 
the  Jury  may  have  disbelieved  the  testimony 
for  the  defendant  that  the  air  brakes  were 
put  on,  the  track  sanded,  etc.,  Immecliately 
following  the  seeing  of  the  automobile  In  the 
situation  above  noted  by  said  engineer  and 


fireman  of  the  front  engine,  because  in  con- 
filct  with  the  testimony  for  the  plaintiff,  the 
physical  facts  shown  thereby,  and  the  infer- 
ence fairly  to  be  drawn  therefrom  that  if 
this  bad  been  done  it  would  have  been  done 
when  the  train  was  approximately  half  a 
mile  away,  and  the  train  would  have  stopped 
before  reaching  the  crossing,  and  have  yet 
believed  the  testimony  for  defendant  of  the 
said  engineer  and  fireman  that  they  saw  the 
automobile  at  the  period  of  time  when  It  was 
In  the  situation  aforesaid,  which  was  not  in 
conflict,  but  in  accord,  with  the  testimony  for 
plaintiff,  and  testimony  of  Mrs.  CSlayton  and 
Miss  Burke  for  defendant. 

Hence  there  are  two  aspects  of  the  case 
in  which  the  Jury  might  have  found  for  the 
plaintiff.  In  either  aspect  the  court  below 
was  right  in  sustaining  the  verdict  of  the 
Jury  and  overruling  the  demurrer  to  evidence. 

We  therefore  find  no  error  In  the  Judgment 
complained  of,  and  It  will  be  affirmed. 

Afilrmed. 

WHITTLE  and  KELLY,  JJ,  concur  in 
result 

PRENTIS,  J.,  absent 

(120  Va.  2C1) 

CART  T.  HOLT'S  BX'RS  et  aL* 

(Supreme  Court  of  Appeals  of  Virginia.    Tan. 
11.  1917.) 

1.  CONTEACTS    «=»164— CoNSTBUOnON— REFXB- 

BNCE  TO  Otitkb  Contkacts. 
Where  defendant  sold  a  portion  of  his  right 
under  contracts  whereby  he  was  to  furnish  a 
part  of  the  capital  necessary  in  transaction  of 
the  business  of  a  corporation  formed  to  purchase 
coal  lands,  for  which  be  was  to  receive  common 
stock,  and  the  sale  contract  expressly  referred 
to  the  prior  contracts,  it  must  be  construed  with 
such  contracts. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {S  74&-748;    Dec.  Dig.  «=>164.] 

2.  CoRPOBATioNB  *=»77  —  Contract  of  Pbo- 

UOTEBS— CONBTBUCTIOR. 

Where  defendant's  contract  to  furnish  three- 
fourths  of  the  capital  necessary  in  the  transaction 
of  the  business  of  a  corporation  for  which  be 
was  to  receive  stock  provided  that  all  expenses 
incident  to  the  successfal  carrying  out  of  the 
purposes  of  the  corporation  were  to  he  home  by 
the  corporation,  he  was  obligated  to  pay  his  pro- 
portion of  the  amount  needpd  to  defray  all  ex- 
penses incident  to  the  successful  carrying  out  of 
the  purposes  of  the  corporation,  including  his 
salary  as  president  of  the  corporation  and  for 
this  he  was  entitled  to  stock. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  210-212,  219-243,  455 ;  Dec.  Dig. 
<e=377.) 

3.  COBFOBATIONS  «s>85  —  CONTRACTS  or  PbO- 
ItOTEBS— AaSlGNMENT^AaKKEMENT    TO     FUB- 

NiSH  Capital — Salabt. 
Where  plaintiffs  when  purchasing  an  inter- 
est in  such  contracts  Imew  of  all  the  provisions 
thereof  and  of  salary  expense  of  the  corporation, 
and  that  by  resolution  of  the  board  of  directors 
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the  corporation  had  allowed  defendant  ma  presi- 
dent a  salary,  they  were  charged  with  notice  of 
defendant's  rights. 

[Etd.  Note. — For  other  cases,  see  Corporationa, 
Cent.  Dig.  §  194 ;   Dec.  Dig.  «s3>85.] 

4  Corporations   ®=>426(Z)    —   Estopfxi.   — 
8tockboi.oer8   objecting   to   actb  donb 
BT  Them  as  Dibxotobb. 
Where  the  salary  paid  defendant  subsequent 
to  the  sale  contract  was  approved  by  the  pur- 
cliasers  as  directors,  they  cannot  object  that  such 
resolution  was  not  made  at  a  stockholders'  meet- 
ing   in    compliance    with   a    pooling   agreement 
made  on   the  same  date  as  the  sale  contract 
which  continued  defendant's  salary  for  one  year 
to  be  voted  on  at  a  stockholders'  meeting  at  the 
end  of  such  term. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1698;   Dec.  Dig.  «s>425(2).] 

6.  ESTOFPEL  9=>83(5)— Gboxtnds. 

Letters  written  by  the  defendant  to  the  pur- 
diasers  in  which  he  stated  the  amount  of  liabil- 
ities of  the  corporation,  without  mentioning  the 
expense  for  his  own  salary,  but  in  which  he  re- 
quested the  purchasers  to  come  and  look  into 
everything  for  themselves,  could  not  operate 
•s  an  estoppel  against  the  defendant  on  his  claim 
that  such  salary  item  should  be  computed  in  cal- 
culating liis  input  under  the  sale  contract. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cert.  Dig.  {!  218,  227,  228;  Dec.  Dig.  «=> 
83(5).] 

8.  CospoRATioNB  $=sS5  —  Contract  to  Fub- 

5I8U  -Capitai^— Odwbtbuotion. 
The  salary  expense,  having  been  treated  by 
tlie  corporation  as  a  necessary  expense  attend- 
ant niron  the  ao^uisition  of  the  lands  of  the 
company,  and  having  been  so  recognized  by  the 
pnrchasers,  should  be  computed  in  the  input  of 
defendant  under  the  sale  contract,  in  calculating 
the  pr(4K>rtion  of  common  stock  to  which  he  is 
entitled. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  194;   Dec.  Dig.  i8=>85.] 

7.  CoRFOBATiONS  €=377— RESOLUTION  or  Dl- 

SECTOBS— NeCXSSAST    EXPENSE. 

A  resolution  of  the  board  of  directors  that 
a  bin  furnished  by  defendant  for  office  rent  and 
stenographers'  hire  should  be  approved  and  stock 
issued  to  him  in  satisfaction  of  the  bill  was  sat- 
isfactory evidence  that  such  expenses  were  prop- 
er expenses  incident  to  the  successful  carrying 
out  of  the  purposes  of  the  corporation,  and  were 
within  the  obligation  of  defendant  as  to  input 
of  money  to  defray  same  if  necessary  at  that 
time. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  210-212,  219-243,  455 ;   Dec.  Dig. 

8.  CoBPoBATiONS  €=977  —  Contract  to  Pay 
Necbbsart  Expenses. 

An  input  made  by  defendant  to  satisfy  out- 
standing obligations  should  be  computed  in  the 
calculation  of  th^  proportion  of  common  stock 
toirhicb  he  is  entitled,  although  funds  were  re- 
ceived by  the  corporation  because  of  the  exercise 
of  an  option  subsequent  to  the  input  and  before 
the  obligations  became  payable,  as  he  could  not 
hare  known  that  the  option  would  be  exercised. 

(Bd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  210-212,  219-243.  455;   Dec.  Dig. 

Appeal  from  Law  and  Equity  Court  of  City 
of  Rlcbnrand. 

Suit  by  Charles  A.  Holt's  executors  and 
another   against  W.   M.   Cary   and   others. 


From  the  decree,  the  named  defendant  ap- 
peals.    Reversed. 

Jas.  E.  Cannon  and  S.  A.  Anderson,  both 
of  Richmond,  for  appellant    3.  M.  Perry,  of  ' 
Staunton,  for  appellees. 

SIMS,  J.  The  qnestlon  before  ns  In  this 
caise  Is:  What  proportion  of  the  common 
stock'  of  the  Bnchanaa  Coal  &  Coke  Com- 
pany, Incorporated,  belongs  to  appellant  and 
appellees,  respectively? 

The  business  of  the  Buchanan  Coal  ft 
Coke  Company,  Incorporated,  was  that  of 
dealing  In  the  purchase  and  sale  of  coal 
lands,  Including  lands  In  fee  and  mineral, 
mining,  and  surface  rights  pertaining  to  such 
lands.  Its  authorized  capital  stock  was 
$500,000,  of  which  $200,000  was  authorized 
to  be  issued  as  preferred  stock  and  $300,000 
as  common  stock. 

What  proporticm  of  said  common  stock  be- 
longs to  appellant  and  what  to  appellees  de- 
pends upon  the  construction  of  the  contract 
of  March  27,  1008,  under  which  these  par- 
ties claim  suCh  stodt,  designated  in  the  rec- 
ord as  the  "sale  contract,"  and  upon  certain 
facts  as  to  items  in  controversy  of  input  of 
appellant  Into  the  capital  of  said  company. 

The  following  statement  will  sufficiently 
disclose  the  proylstons  of  the  "sale  contract^ 
which  are  pertln«it  to  the  question  be- 
fore us: 

It  Is  recited  in  the  preamble  of  this  con- 
tract that  the  organization  of  said  company 
was  effected  upon  the  distinct  understand- 
ing that  appellant  "should  advance  three- 
fourths  of  the  cost  of  laid  property  [refei^ 
ring  to  said  coal  lands],  or  so  much  thereof 
as  might  be  necessary  for  the  purposes  of 
the  company,"  and  that  he  should  have 
eleven-eighteenths  of  all  profits  to  be  made 
upon  said  advancements  to  be  realized 
through  the  organization  of  said  company  to 
take  over  said  lands.  The  contract  of  ap- 
pellant with  certain  Earrlses  is  referred  to 
"for  further  particulars."  Three  prior  con- 
tracts in  writing  between  appellant  and  the 
Harrises  are  referred  to,  which  contain  "the 
contract  with  the  Harrlees."  And  it  is  fur^ 
ther  recited  in  said  preamble  that  It  is  pro- 
vided in  the  contract  of  appellant  with  the 
Harrises  that  appellant  "would  be  required 
to  advance  only  so  much  of  bis  agreed  in- 
put aforesaid  tu  miffht  be  required  to  pay 
the  cost  of  the  property  before  a  sale  of  the 
tame  by  the  company  was  effected,  and  that 
all  common  stock  of  the  company  (except  23 
shares  thereof  held  by  Smarr  and  Boyd) 
should  be  divided  between  the  parties  to  said 
[the  Harrises]  contract  in  the  proportion 
above  mentioned"  (1.  e.,  seven-eighteenths  to 
the  Harrises  and  eleven-eighteenths  to  ap- 
pellant). 

The  "sale  contract"  preamble  further  re- 
cites what  amounts  of  input  of  capital  of  the 
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company  the  Harrises  and  appellant  respec- 
tively, had  made  up  to  the  date  of  such  con- 
tract. 

From  the  body  of  this  contract  ItseU  It 
api>ear8  that  appellant  on  the  date  thereof, 
March  27,  1906,  for  $15,000  cash  In  hand 
paid,  sold  to  Charles  A.  Holt  and  Julius  I. 
Wltz  fifteen  eighty-thirds  part  of  his  eleven- 
eighteenth  interest  "Under  his  gaid  contract 
tcith  the  »aid  Harrises  in  and  to  the  capital 
stock  of  said  Buchanan  Coal  tt  Coke  Com- 
pany, Incorporated,"  with  the  provision, 
however: 

Tliat  the  said  fifteen  eighty-thirds  part  of  ap- 
pellant's said  interest  so  sold  "is  subject  to  re- 
duction, ratably  with  said  Gary's  [appellant's] 
remaining  sixty-eight  eighty-thirds  part  thereof 
in  case  of  the  necessity  of  further  cash  input  and 
of  actual  cash  input  by  said  Cary  under  his  said 
contract  tnth  the  Harrises,  to  the  extent  herein- 
below  stated  and  no  further." 

Then  follows  the  provision  that: 
"In  case  any  further  input  of  cash  towards 
the  payment  of  said  Gary's  input  of  three- 
fourths  of  said  purchase  money  is  required  of 
and  made  by  him,  »  •  •  the  said  Holt  and 
the  said  Witz,  under  this  agreement,  •  •  • 
shall  be  entitled  to  gucfa  proportion  of  eleven- 
eighteenths  of  2,977  shares  of  common  stock 
*  *  *  of  said  Buchanan  Coal  &  Coke  Com- 
pany, Incorporated,  •  •  ♦  as  is  represented 
by  a  fraction  whose  numerator  is  15  and  whose 
denominator  is  83,  plus  the  number  of  thon- 
sands  ($1,000  being  the  unit)  of  dollars  of  such 
addition  actual  input  made  before  sale.    •    •    •  " 

"The  contract  with  the  Harrises"  referred 
to  in  said  "sale  contract"  was  contained  in 
three  contracts  in  writing,  specifically  men- 
tioned in  the  preamble  of  the  "sale  contract," 
one  of  March  6,  1908,  another  of  September 
3,  1901,  and  stUl  another  of  May  23,  1904. 

These  contracts  provide,  in  effect,  that  the 
input  of  appellant  into  the  company  shall 
he  three-fourths  of  the  capital  necessary  for 
the  transaction  of  its  said  business.  Beyond 
this  there  is  nothing  in  the  March  6,  1908, 
contract  which  is  material  to  the  question  be- 
fore vs. 

The  only  provision  in  the  contract  of  Sep- 
tember, 1904,  having  any  special  bearing  on 
the  question  before  us  is  the  following: 

"  •  •  •  It  is  agreed  that  any  expenses  of 
said  company  which  is  paid  in  the  common  stock 
of  the  company  is  to  fall  equally  upon  or  be  paid 
equally  by  all  and  each  party  to  the  agreement." 

The  contract  of  May  23,  1904,  provides.  In 
effect,  that  the  input  which  appellant  was 
obligated  to  make  into  said  company  should 
be  paid  for  in  preferred  stock  of  such  com- 
pany; that  the  preferred  stock  should  be 
issued  at  par  and  only  for  the  necessary 
capital  of  the  company;  that  this  stock 
should  bear  interest  at  the  rate  of  6  per  cent, 
per  annum,  and  that  when  the  property  of 
the  company  should  be  sold,  or  its  affairs 
came  to  l»e  wound  up,  "  •  ♦  •  it  is  fur^ 
ther  agreed  that  after  redeeming  the  prefer- 
red stock  •  •  •  and  paying  the  interest 
on  amounts  invested  in  said  preferred  stock 
by  the  parties  hereto,  that  all  other  money, 
land,  or  property  remaining  to  said  corpora- 


tion [the  Bnc}ianan  Coal  ft  Coke  Company 
Incorporated]  shall  be  treated  as  profit  and 
belonging  to  the  common  stockholders."  It 
then  contains  the  following  clause: 

"AH  expenses  incident  to  the  successful  carry- 
ing out  of  the  purposes  of  said  corporation  are 
to  be  borne  by  the  said  corporation." 

The  Italics  appearing  in  quotations  above 
are  supplied  by  us. 

With  respect  to  input  of  the  appellant  in- 
to the  said  company,  the  following  should  be 
here  said: 

There  are  two  items  of  such  input  In  con- 
troversy before  us: 

(a)  The  amount  of  |5,050,  which  appellant 
paid  Into  the  treasury  of  said  company  be- 
tween April  1,  1908,  and  October  4,  1909,  in- 
clusive, to  cover  the  expenses  of  such  cor- 
poration due  to  its  payment  to  appellant  of 
such  amount  on  account  of  bis  salary  of  $200 
per  month  fr<»n  May  1,  1907,  to  October  4, 
1909,  for  services  to  the  company  in  and 
about  the  purchase  of  the  property;    and 

(b)  The  amount  of  $1,088,  which  appellant 
paid  into  the  treasury  of  said  company  Feb- 
ruary 27,  1909,  to  cover  expenses  of  such 
corporation  for  office  rent  and  stenographer's 
hire  from  July  1, 1904,  to  May  1,  1907. 

The  decree  of  the  court  below,  entered 
October  11,  1915,  held  that,  while  appellant 
was  justly  and  legally  entitled  to  the  item 
(a)  above  noted  as  salary,  such  item  of  $5,- 
050  should  not  be  computed  as  input  of  ap- 
pellant under  said  sale  contract  because  this 
item,  "in  the  opinion  of  the  court,  was  not  a 
necessary  exi)ense  attendant  upon  the  ac- 
quisition of  the  said  lands  of  said  defendant 
company."  This  holding  Is  the  sole  ground 
of  error  assigned  before  us  by  appellant 

The  court  below  held  that  said  item  (b) 
should  be  computed  as  input  of  appellant  on- 
der  said  "sale  contract,"  and  this  is  assign- 
ed as  cross-error  before  us  by  appellees. 

Appellees  also  assign  as  cross-error  that 
there  was  a  mistake  in  the  figures  of  $102,- 
200,  total  input  claimed  by  appellant. 

We  have  therefore  but  the  three  questions 
to  decide,  which  we  will  consider  in. their 
order  as  stated  below,  namely: 

1.  Was  the  $5,050,  item  (a),  above  referred 
to,  an  input  of  appellant  into  said  corpora- 
tion which  he  is  entitled  to  have  computed 
In  the  calculation  of  the  amount  of  common 
stock  of  such  corporation  to  which  he  is  en- 
titled? 

[1]  We  think  it  was.  The  "sale  contract" 
referred  to  the  existing  agreement  between 
appellant  and  the  Harrises  as  fixing  the  "in- 
put" into  the  treasury  of  the  said  corpora- 
tion which  appellant  had  contracted  to  make 
and  by  which  his  proportion  of  the  common 
stock  of  such  corporation  was  to  I>e  ascer- 
tained. Such  existing  agreement  was  con- 
tained in  said  prior  contracts  above  referred 
to,  of  date  May  23,  1904,  September  3,  1904, 
and  March  6, 1908.  The  "sale  contract"  must 
therefore  be  construed  along  with  such  three 
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prior  contracts  In  determining  what  "Input" 
aforesaid  appellant  had  contracted  to  make 
and  by  which  his  proportion  of  common 
stock  aforesaid  was  to  be  ascertained.  While 
It  is  true  that  there  Is  a  phrase  In  the  "sale 
contract"  which  refers  to  such  'Inpnt"  as 
being  "any  further  Input  of  cash  towards 
the  payment  of  said  Gary's  agreed  Input  of 
three-fourths  of  said  purchase  money"  of  the 
company's  proiKrty,  in  the  same  "sale  con- 
tract" Gary's  agreed  Input  of  three-fourths 
of  the  cost  of  the  company's  property  is  used 
with  the  same  meaning,  llierefore  it  is 
manifest  that  the  true  construction  of  the 
"sale  contract"  could  not  be  that  appellant's 
said  "input"  must  have  been  confined  to 
money  actually  paid  to  the  vendors  of  the 
property  as  purchase  money.  Some  expenses 
of  the  company  or  corporation  aforesaid  were 
dearly  contemplated  by  the  "sale  contract" 
as  included  in  the  language  "purchase  mon- 
ey" or  "cost  of  the  company's  property." 
This  is  admitted  in  the  bill  of  appellees 
where  the  position  is  taken  that  "the  amount 
of  exi)enses  paid  by  said  corporation  •  •  • 
actually  constituting  a  part  of  the  cost  of 
said  lands"  are  properly  to  be  computed, 
where  contributed  by  appellant  as  his  "input" 
aforesaid;  and  In  the  brief  of  counsel  for 
appellees  the  same  position  Is  taken.  Now, 
when  we  look  to  the  contract  of  September 
3,  1904,  we  see  that  other  expenses  than  ac- 
tual payment  by  the  corporation  of  purchase 
money  to  vendors  of  the  property  of  the  com- 
pany are  contemplated.  Further,  when  we 
look  to  the  contract  of  May  23,  1904,  which 
Is  the  contract  which  fixes  the  obligation  of 
appellant  with  respect  to  input  aforesaid,  we 
find  this  express  language  with  reference  to 
what  expenses  are  to  be  paid  by  the  corpora- 
tion, to  wit: 

"An  expenses  incident  to  the  successful  carry- 
ing ont  of  the  purposes  of  the  said  corporation 
are  to  be  borne  by  the  said  corporation." 

[2]  It  is  therefore  clear  that  the  true  con- 
stmction  of  the  "sale  contract"  is  that  ap- 
pdlant  was  obligated  thereby  to.i)ay  into 
the  treasury  of  the  corporation  bis  propor- 
tion of  three-fourths  or  so  much  thereof  as 
was  needed  to  defray  "all  expenses  Incident 
to  the  successful  carrying  out  of  the  pur- 
poses of  the  said  corporation"  as  well  as  to 
pay  what  was  strictly  "purchase  money"  of 
the  company's  property.  The  evidence  la 
further  that  appellee  Witz  and  the  decedent. 
Holt,  of  whom  the  executor  appellee  is  the 
personal  representative,  knew  of  all  of  the 
provisions  of  all  of  said  prior  contracts  be- 
fore the  "sale  contract"  was  entered  into. 

The  inquiry  with  respect  to  the  item  of 
inpnt  nnder  consideration  Is  reduced  to  this: 
Was  this  $5,050  of  salary  an  item  of  the 
"expenses  incident  to  the  successful  carry- 
ing out  of  the  purposes  of  the  said  corpora- 
tion"? 

That  it  was  such  an  item  is  shown  by  a 
lesolntlon  of  the  board  of  directors  of  the 


corporation  adopted  February  29,  1908,  al- 
lowing appellant,  as  president  thereof,  a  sal- 
ary of  $2,400  per  annum,  beginning  with  May 
1,  1907.  This,  it  is  true,  was  prior  to  the 
date,  March  27,  1908,  of  the  "sale  contract" 
by  which  appellees'  rights  were  fixed;  but 
it  appears  from  a  letter  of  date  March  23, 
1908,  of  counsel  for  Messrs.  Holt  and  Witz, 
parties  to  such  "sale  contract,"  that  Mr. 
Witz,  who  was  acting  for  himself  and  Gapt. 
Holt,  knew  of  the  salary  expense  of  the  cor- 
poration before  the  "sale  contract"  was  en- 
tered into,  and  the  only  suggestion  in  the 
way  of  an  objection  to  such  expense  was 
that  Mr.  Witz  "is  of  opinion  that  the  salary 
should  be  limited  to  a  term  of  one  year,  and 
its  amount  thereafter  to  be  fixed  by  the 
pool;  the  permanent  salary  at  a  figure  such 
as  that  now  had,  unless  agreed  to  by  the 
pool,  would  be  unattractive  to  him." 

[3]  At  the  date  tlie  "sale  contract"  was 
entered  into,  therefore,  appellees  are  charged 
with  knowledge  that  appellant  was  entitled 
to  draw  a  salary  of  $200  per  month  from 
May  1,  1907,  which,  as  of  March  31,  1908, 
would  have  amounted  to  $2,000,  as  an  ex- 
pense "incident  to  the  successful  carrying 
out  of  the  purposes  of  the  said  corporation," 
and  to  defray  which  along,  with  other  out- 
lay, it  followed  from  the  provisions  of  the 
"sale  contract"  the  "input"  of  appellant  was 
obligated  by  him  to  be  made,  etc. 

On  the  same  date  as  the  "sale  contract," 
to  vrtt,  March  27,  1908,  a  "pooling"  agree- 
ment was  entered  into  between  appellant  and 
the  same  other  parties  as  those  to  the  "sale 
contract"  In  this  "pooling"  agreement  the 
said  resolution  of  February  29,  1908,  of  the 
board  of  directors  of  said  corporation  was 
referred  to  in  the  following  language: 

"The  present  salary  of  the  president  of  said 
corporation  $200  per  month,  as  fixed  by  direc- 
tors' resolution  of  February  29,  1908,  shall  con- 
tinne  for  the  term  of  one  year  from  the  date  of 
said  resolution ;  but  at  the  end  of  said  term,  at 
a  stockholders'  meeting  wherein  such  matters 
can  be  arranged,  the  trustees  shall  vote  said 
common  stock  for  such  salary  only  to  the  presi- 
dent as  shall  he  suggested  to  them  by  a  writing 
signed  by  at  least  two-thirds  in  number  of  the 
parties  hereto,  and,  in  default  of  such  direction, 
shall  vote  against  any  further  continuance  of 
said  salary  after  the  end  of  the  year  commenc- 
ing February  29,  1908." 

This  also  evidences  full  notice  to  one  ap- 
pellee, Witz,  and  to  Holt,  under  whom  the 
other  appellee  claims,  of  the  expense  of  sal- 
ary Incurred  by  said  corporation  up  to  Feb- 
ruary 29,  1909,  which  amounted  to  $4,400  of 
the  $5,050  Item  under  consideration. 

On  April  30,  1909,  the  entire  membership 
being  present,  including  said  Witz,  the  direc- 
tors of  said  corporation  adopted  the  follow- 
ing resolution: 

"Resolved  that  the  present  salary  of  the  presi- 
dent of  this  company  shall  continue  at  the  same 
rate  for  another  year :  that  is  to  say,  from  Feb- 
ruary 29.  1909,  untu  February  29,  1910,  he 
shall  receive  the  salary  of  $200  per  month,  but 
in  the  event  of  a  sale  this  salary  shall  terminate 
when  a  deed  is  made  by  the  company." 
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It  Is  true  this  was  an  action  of  a  direc- 
tora'  and  not  at  a  stockholders'  meeting,  as 
provided  for  la  the  said  "pooling"  agreement, 
but  appellees  cannot  be  beard  to  make  this 
objection,  as  Mr.  Witz,  representing  himself 
and  Mr.  Holt,  took  part  in  this  action. 

[4]  Thus  the  remainder  of  said  $6,050  in- 
put of  appellant  to  cover  said  salary  expense 
was  authorized  and  approved  by  said  cori)o- 
ration,  and  by  appeUees,  in  effect,  as  an  item 
of  the  expenses  for  the  defraying  of  which 
appellant  was  obligated  to  make  the  input 
aforesaid,  and  which  be  is  entitled  to  have 
included  in  the  computation  of  to  what  pro- 
portion of  said  common  stock  be  Is  entitled 
under  said  "sale  contract" 

A  letter  of  appellant  of  date  February  27, 
1908,  is  relied  on  by  appellees  as  an  estop- 
pel of  appellant's  claim  that  said  $5,050  Item 
was  an  expense  of  the  corporation.  This 
letter  was  addressed  to  Capt  Holt.  It  was 
in  reply  to  a  letter  from  the  latter  to  ap- 
pellant, one  inquiry  of  which  was: 

"What  amount  of  money  would  dean  up  all 
the  indebtedness  against  the  company  so  there 
would  be  no  further  sums  to  raise?" 

In  his  letter  of  February  27,  1908,  to  Capt 
Holt  appellant  stated: 

"$40,000.00  wlU  clean  up  all  the  indebtedness 
against  the  company,  and  there  will  be  no  fur- 
ther sum  for  me  to  raise.    •    •    • 

"As  I  advised  you  \rhen  here,  I  shall  not  need 
more  than  $15,000.00  for  the  next  possibly  eight 
months,  in  which  time  I  am  perfectly  confident 
that  the  property  will  be  sold  at  a  handsome 
profit.  Failing  in  this,  however,  there  will  be 
no  trouble  in  the  world  in  securing  whatever 
other  moneys  we  may  need  even  should  it  be- 
come necessary  to  pay  oS  the  entire  indebted- 
ness.   •    •    ♦ 

"Since  writing  the  above  it  has  occurred  to 
me  that  $12,000  will  answer  my  purposes  until 
you  get  back  from  California,  Should  the  prop- 
erty, however,  not  have  been  sold  by  that  time, 
and  I  find  it  necessary  to  raise  a  few  thousand 
more,  we  can  arrange  the  same  after  you  re- 
turn or  you  might  arrange  for  me  to  get  It  if 
I  wish  while  you  are  gone,  as  I  really  prefer 
not  to  take  more  than  $12,000  at  this  time. 
•    •    • 

"I  cut  out  1,000  acres  in  fee  in  order  to  re- 
duce our  total  money  requirements." 

This  letter  was  written  before  the  resolu- 
tion of  February  29,  1908,  of  board  of  direc- 
tors was  passed  making  the  said  salary  from 
May  1,  1907,  an  expense  of  the  corporation, 
and  hence  an  indebtedness  of  it  Prior  to 
that  time  appellant  had  been  rendering  val- 
uable services  to  the  corporation  without 
any  salary  compensation.  It  was  on  the  mo- 
tion of  W.  E.  Harris  that  the  resolution  of 
February  29,  lOOS,  was  adopted,  the  directors 
thinking  then  that  this  salary  expense  should 
be  made  an  indebtedness  of  the  corporation. 
Hence  there  was  no  misrepresentation  by 
appellant  of  the  indebtedness  of  the  corpora- 
tion in  his  letter  of  l^bruary  27,  1908. 

Appellant  wrote  Capt  Holt  under  date 
February  29,   1908,  ns  follows: 

"As  I  told  you,  a  fr.'end  of  mine  and  myself 
are  now  taking  care  of  $14,000  of  this  debt  lO 


we  won't  have  to  raise  very  much  more  even  if 
the  property  is  not  sold  in  a  year,  while  I  con- 
fidently believe  now  that  it  wul  be  sold  in  nine- 
ty days.    •    •    • 

"P.  S.  Thbik  now  that  I  will  be  able  to  give 
you  a  definite  answer  not  later  than  Tuesday 
next.  If  you  join  me  would  want  you  to  come 
to  Richmond  and  close  the  matter  before  you 
leave  for  the  West" 

Again,  under  date  Marcb  1, 1908,  after  the 
last-named  resolution  was  passed,  appellant 
wrote  Capt  Holt: 

"From  my  statement  you  wQl  observe  tliat 
fully  70  per  cent  of  the  property  is  paid  for. 
Several  thousand  acres  have  been  paid  for  in 
full,  wbUe  of  the  average  cost  of  the  entire 
property,  including  attorney  fees,  perfecting 
titles,  surveying  each  and  every  tract,  maps,  re- 
ports, making  coal  openings  all  over  the  prop- 
erty, in  other  words,  proving  the  property,  over 
an  area  of  some  25  or  80  miles^  costing  alone 
some  $1,400,  to  $1,500,  and  maybe  more,  but 
money  well  spent,  because  it  is  now  proven  to 
be  a  magnificent  coal  bed,  second  to  none  in 

Quantity  or  quality.  *  •  •  Now  1  have  en- 
eavored  to  make  myself  perfectly  and  clearly 
understood.  Want  yon  to  know  everything, 
could  not  would  not  keep  back  anythiiog  for  my 
Ufe,  much  leas  a  few  dollars,  so  I  respectful^ 
request  that  you  and  your  friends  come  to 
Kickmond  at  once  and  look  into  everything  for 

f  ourselves,  and  If  they  are  not  to  the  letter  as 
have  stated,  then  you  can't  put  one  dollar 
into  this  proposition.  I  particularly  request 
you  to  come.  Captain,  before  you  leave  for  the 
West  and  bring  your  friends  with  you." 

It  does  not  appear  that  there  was  any  mis- 
representation in  these  two  letters  of  Feb- 
ruary 28  and  March  1,  1908,  concerning  the 
salary  expense  to  February  29,  1008,  as  an 
indebtedness  of  the  corporation  or  cost  of  its 
property.  It  is  true  appellant  does  not  men- 
tion expressly  the  salary  expense,  but  he 
urges  that  Capt  Holt  and  his  friends  "come 
to  Richmond  at  once  and  look  into  everything 
for  themselves,"  and  be  added: 

"I  particularly  request  you  to  come,  Captain, 
before  you  leave  fOr  the  West  and  bring  your 
friends  with  you." 

[t]  Two  statements,  one  of  bills  payable 
as  of  March  1,  1908,  the  other  of  the  condi- 
tion of  said  corporatl<Ht  at  the  close  of  busi- 
ness Febmiary  29,  1908,  are  filed  with  the 
bill  as  "Exhibit  A,"  marked  in  record,  pag^es 
130  and  128,  as  "Complainants'  No.  20"  and 
"Complainants'  No.  19,"  which  do  not  show 
any  Indebtedness  of  tbe  corporation  to  ap- 
pellant for  salary;  but  it  appears  from  Mr. 
Witz's  deposition  that  it  is  not  dear  that 
these  statements  were  furnished  him  untU 
June,  1008,  after  the  "sale  contract"  was  en- 
tered into.  However,  in  view  of  the  fact  that 
a  trip  to  Richmond  and  looking  "into  every- 
thing for  themselves"  would  have  disclosed 
the  February  29,  1908,  resolution,  and  es- 
pecially In  view  of  the  specific  knowledge 
on  the  part  of  Mr.  Witz,  acting  then  for  him- 
self and  as  agent  for  Capt  Holt,  subse- 
quently acquired,  as  above  stated,  of  the 
existence  of  the  resolution  of  February  29. 
1908,  before  the  "sale  contract"  was  entered 
into,  the  express  recognition  of  the  existence 
of  that  resolution  in  the  "pooling"  agree- 
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ment,  cotemporaneona  with  the  "sale  con- 
tract," and  hence  the  recognition  of  said 
salary  to  February  29,  1908,  as  a  legitimate 
expense  of  the  corporation,  the  authorization 
of  the  continuance  of  such  expense  by  such 
"pooling"  agreement  from  February  29,  1908, 
to  February  29,  1909,  and  the  subsequent  au- 
thorization of  a  like  continuance  from  Feb- 
ruary 29,  1909.  to  February  29,  1910,  or  until 
sale  of  the  company's  property  by  the  resolu- 
tion of  board  of  directors  of  April  1,  1909, 
In  which  Mr.  Wltz  participated  as  above  not- 
ed, which  salary  expense  appellant  ceased  to 
draw  on  October  4,  1909,  we  do  not  think 
there  was  any  action  of  appellant  which 
could  have  misled  Capt  Holt  or  Mr.  Witz, 
and  hence  which  could  operate  as  an  estoppel 
against  appellant  as  to  such  salary  item  of 
expense  of  the  corporation. 

The  evidence  in  the  case  shows  that.  If  this 
salary  Item  was  a  proper  expense  of  the  cor- 
poration "incident  to  the  successful  carry- 
ing out  of  the  purposes  of  the  said  corpora- 
tion," .the  Input  made  by  appellant  to  cover 
same  was  necessary,  as  the  corporation  was 
not  in  funds  to  meet  same  and  its  other  ob- 
ligations np  to  October  4,  1909,  when  such 
input  toe  salary  expense  ceased. 

[S]  This  salary  expense  having  been  treat- 
ed by  the  corporation,  tn  etTect,  as  "a  neces- 
sary expense  attendant  upon  the  acquisition 
of  the  said  lands  of  said  defendant  company," 
and,  having  been  so  recognized  subsequently 
by  Capt.  Holt  and  Mr.  Wltz,  as  aforesaid,  we 
think  the  decree  complained  of  was  erroneous' 
in  holding  to  the  contrary. 

We  come  now  to  consider  the  remaining 
qnestlon  before  us  in  the  case,  namely: 

2.  Was  the  $1,068,  item  (b),  above  referred 
to,  pr(verly  held  by  the  court  below  to  be  an 
Inpnt  ot  appellant  Into  said  corporation 
which  he  is  entitled  to  have  computed  in  the 
calculation  of  the  amount  of  common  stock 
of  gnch  corporation  to  which  be  is  entitled? 
We  think  it  was. 

[7]  On  February  7,  1909,  appellant  pre- 
sented the  bill  for  this  $1,088  to  the  board  of 
directors  of  the  company,  and  the  following 
resolution  was  adopted  by  such  board,  of 
which  Mr.  Witz  was  a  member,  on  this  sub- 
ject: 

"It  was  moved  and  seconded  that  the  bill  of 
W.  M.  Gary  for  office  rent  and  stenoerapbera' 
hire,  amounting  to  ten  hundred  and  eighty-eight 
dollars  ($1,088.00),  be  pnid,  and  that  preferred 
itock  be  issued  to  him  in  satisfaction  of  said 
bill    The  motion  was  unanimously  adopted." 

[8]  This  is  satisfactory  evidence  that  such 
expenses  were  proper  "expenses  Incident  to 
the  successful  carrying  out  of  the  purposes 
of  said  corporation,"  and  hence  fell  within 
the  obligation  of  appellant  as  to  input  of 
OKiQey  to  defray  same,  if  the  situation  was 
Hich  at  the  time  of  the  input  by  appellant  to 
defray  same  that  such  input  was  then  nec- 
essary. 

This  Input  of  appellant  on  account  of  meet- 
hig  and  defraying  such  expenses  was  made 
S'ebmary  27,  1909,  as  appears  from  record, 
91  S.E.— 18 


page  191.  Such  input  was  unquestionably 
necessary  to  defray  such  expenses  at  that 
time  as  the  record  shows.  However,  it  seems 
that  the  appellant  made  an  input  of  money 
into  the  treasury  of  the  company  of  $1,000 
on  October  4, 1909,  for  which  preferred  stock 
was  issued  to  him.  This  is  a  separate  and 
distinct  matter  from  the  $1,088  item  as  to 
which  cross-assignment  of  error  Is  made  be- 
fore us,  as  we  understand  It.  But  if  we  were 
to  consider  the  $1,000  Input  on  October  4, 
1909,  involved  In  such  cross-assignment  of 
error,  the  following  seem  to  be  the  facta  as 
to  the  need  for  such  input  at  that  time: 

In  reply  to  Inquiry  as  to  such  $1,000  Input, 
appellant  testified: 

"Yes,  sir;  I  made  it  because  on  that  date, 
October  4,  1909,  the  compaoy  had  outstanding 
obligations  due  and  payable  amounting  to,  prin- 
cipal and  interest,  between  $21,000  and  $22,000, 
tor  three-fourths  of  which  I  was  personally  li- 
able under  the  March  6,  1908.  contract  with  the 
Harrises.  •  •  •  I  felt  it  my  duty  to  make 
provision  for  whatever  demands  might  come 
upon  the  company  on  account  of  these  past-due 
and  payable  obligations ;  and  so,  whenever  t 
had  any  money  to  spare  wfiich  I  felt  would  con- 
tribute to  that  end,  I  put  it  to  the  credit  of  the 
company's  account  in  bank  and  received  credit 
upon  the  books  of  the  company." 

While  it  is  true  that  in  November,  1909, 
purchasers  of  property  from  said  corporation 
paid  to  It  a  very  large  sum  of  money  on  an 
optimi  not  exercised  until  then,  and  it  tam- 
ed out  that  appellant  might  have  waited  until 
then  for  funds  to  meet  existing  obligations 
of  the  corporation,  and  If  he  had,  not  paid  in 
the  last  $1,000  of  input  by  him  into  the  treas- 
ury of  the  corporation  it  would  not  have 
been  sued  on  Its  obligations,  still  the  fact 
was  that  appellant  had  no  means  of  knowing 
on  October  4th  that  suCh  option  would  be 
exercised  or  that  the  corporation  would  be  In 
funds  from  any  other  source  to  meet  obliga- 
tions then  existing  of  between  $21,000  and 
$22,000,  for  nearly  all  of  which  appellant's 
obligation  as  to  Input  required  him  to  make 
input  Into  the  treasury  of  the  company  as  he 
was  behind  in  his  input  to  the  extent  of  some 
$18,800  of  his  proportion  of  three-fourths  of 
needed  capital,  the  Harrises  having  made  an 
Input  of  $34,999  under  their  obligation  to  con- 
tribute one-fourth  of  such  capital,  and  ap- 
pellant having  contributed  only  $101,200,  not 
Including  such  $1,000,  but  including  said  sal- 
ary amount  of  $5,050  and  said  $1,088  Item, 
he  had  $1,000  personal  funds  available  for 
application  to  that  small  extent  to  such  ob- 
ligation, and  made  the  input  of  it  on  thatf 
date  In  good  faith,  with  no  thought  or  purpose 
of  unduly  swelling  his  proportion  of  the  com- 
mon stock  of  the  company ;  and  we  therefore 
think  the  court  below  was  clearly  right  in 
holding  as  It  did,  In  effect,  that  appellant  Is 
entitled  to  have  this  $1,000  input  as  well  as* 
said  $1,088  input  computed  In  the  calculation 
of  the  proportion  of  common  stock  to  which 
he  is  entitled. 

8.  We  come  now  to  the  remaining  assign- 
ment of  cross-error,  which  involves  the  .qujHi,  ,  i^. 
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tlon  wbetber  there  was  a  mistake  In  flgares 
by  which  the  total  Input  of  appellant  was 
ascertained  to  be  $102,200. 

In  the  brief  for  appellees  a  tabulation  of 
Qgures  is  given,  taken  from  the  cross-exami- 
nation of  Mr.  Sutton,  the  accountant,  exclu- 
sive of  appellant's  salary,  as  follows: 

Paid  on  account  of  lands  and  notes  glTon 
tor  deferred  payments  on  lands  by  the 

company    |100,322  U 

Paid  on  interest  account 2,8841* 

Paid  for  expenses  of  every  kind  from  the 
organization  of  the  company  Including; 
office  rent,  stenographers'  salary,  etc., 
but  excluding  any  salary  to  W.  It. 
Gary  ^and  including  aJao  the  H,088 
item  above  mentioned  to  Cat-]/;— (italics 
supplied,  and  counsel  is  in  error,  as  it 
seems  to  us,  in  statement  contained  In 
language  Italicized,  as  presently  point- 
ed out)  14,a8M 


ToUl   1117,606  18 

During  the  same  time  the  Har- 
rises had  contributed  |3S,006 
(correct  amount  per  page 
188,   record)   $84.999  00 

Income  from  source^  other 
than  Harrises  and  Gary 6,786  GO       40,785  60 


(Note.— The  tabulated  state- 
ment referred  to  also  deducts 
82,039.10  cash  on  hand,  but 
clearly  this  should  not  bs 
'  done.) 
Total   Input  by  appellant  per 

these  figures  

(Not    including    bis    salarj 
item  of  85,060.00) 
Add  such  salary  Item 

Add  also  the  October  4,  1908. 
11,000  Input  not  included  in 
figures  given  In  said  tabu- 
lated statement 

Comparing  this  witness* 
statement  on  page  196  of  rec- 
ord with  those  on  pages  188 
and  144  of  record,  there  Is 
some  discrepancy  in  totals 
>  which  the  record  does  not  gtvs 
sufficient  details  to  check  out, 
but  It  Is  evident  that  the  fore- 
Itoing  figures  are  taken  from 
tbe  "cashbook"  ot  the  com- 
pany. 

This  witness  testifies  that 
to  those  figures  should  be  add- 
ed the  following  Items  of  In- 
put of  appellant  credited  on 
the  "Joumal"  of  the  company 
ind  not  on  the  "cashbook." 
viz.: 

Katllir  land  $  11.404  tS 

McCue  input,  principal 6,156  at 

McCue  input,  interest 300  00 

Expense    before  '  opening    ot 

books  of  company 

Above  named  Item  of 


$76,719  68 


5.060  00 


$  81,769  ( 


tooooo 


$  82,769  89 


442  00 
1.0S8  Ofl 


n.RH  a 


Total    Input    ot    appellant 
arrived  at  In  this  way.... 

Instead  of $108,200  00 

as  per  itemized  statement 
ot  witness  Sutton,   pages 
189,  190,  ot  r«cord. 
An  error  (to  balance)  of 


$101,160  90 


1,039  10 


$102,200  00    $108,200  00 


However,  this  witness  furnishes  said  item- 
ized statement  which  totals  said  input  of 
$102,200. 

He  also  testifies  on  page  189.  record,  that 
appellant's    input,    as    shown    by    said 

cashbook  totals  $  83,808  19 

(A  discrepancy  ot  $1,039.10  from  the 
total  ot  $82,769.69  above  ascertained  by 
dealing  with  tbe  items  given  In  this  wit- 
ness' deposition  on  eroea-examinatlon, 
page  196,  record.) 

He  positively  testifies,  however,  on  page 
189  of  record,  that  the  said  loumal  en- 
tries are  to  be  added  to  the  $83,808.79 
input  shown  by  said  "cashbook" 18.391  21 


Making  a  total  ot $102.200  00 

In  the  condition  of  the  record  before  us, 
therefore,  we  cannot  say  that  there  has  been 
an  error  in  figures  made  in  the  total  of  $102,- 
200  as  the  input  of  appellant  into  said  com- 
pany, by  which  the  denominator  of  the  frac- 
tion Is  to  be  ascertained,  which  fixes  his  pro- 
portion of  the  common  stock  of  the  said  com- 
pany, and  also  the  proportion  of  such  stock 
to  which  appellees  are  entitled,  and  such 
$102,200  must  be  held  to  be  the  correct  de- 
nominator of  such  fraction,  and  the  cross- 
errors  assigned  as  aforesaid  cannot  be  sus- 
tained. 

Because  of  its  holding  above  referred  to, 
however,  with  respect  to  said  $5,050  input  of 
appellant,  the  decree  of  the  court  below  com- 
plained of  must  be  reversed,  for  the  reasons 
stated  above,  and  the  cause  is  remanded  to 
the  law  and  equity  court  for  further  pro- 
ceedings therein  not  in  conflict  with  this 
opinion. 

Reversed. 

(120  Va.  397) 

VIRGINIA   RT.  A   POWER  OO.   t.  HIMi. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
11,  1917.) 

1.  TBIAL   $=>295(6)   —   INBTBT70TION8  —  <3oN- 
STBUCTION  AS  A  WHOLK. 

Where  plaintiff,  riding  in  a  tazicab,  was  in- 
jured by  collision  with  street  car  at  crossing 
where  taxi  had  the  right  of  way,  the  evidence 
being  conflicting  as  to  whether  motorman  or 
chauSenr  was  guilty  of  negligence  causing  the 
accident,  an  instruction  that  the  street  railway 
company  would  be  liable  if  their  motorman  was 
guilty  of  negligence,  which  was  the  proximate 
cause  of  the  accident,  even  though  tbe  chauffeur 
was  also  negligent,  was  proper,  where  the  whole 
charge  correctly  submitted  the  Question  of 
whether  one  or  botli  were  guilty  of  negligence 
which  was  the  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  709;    Dec  Dig.  «S=>295((i).] 

2.  Stbeet  Raii,boao8   «=s>118(16)  —  Inbtbtjo- 
TiONs— Pboximatb  Causk  of  Injubt. 

In  action  for  personal  injuries,  an  instruc- 
tion that,  if  "before  the  accident  occurred"  tbe 
motorman  ran  his  car  into  the  automobile  aa 
result  of  his  negligence  which  was  the  proxi- 
mate cause  of  the  injury,  the  street  railway 
company  was  responsible,  even  though  the  chauf- 
feur was  also  negligent,  the  words  "before  the 
accident  occurred  did  not  render  the  instruc- 
tion misleading. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i  260;   Dec.  Dig.  iS=3ll8(16).] 
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3.  Tbtai,    «=>210(1)— Instbvctions— Inceedi- 

BLE  TESTIUONY. 

The  refusal  to  instruct  jury  that  they  are 
not  required  to  believe  incredible  testimony,  be- 
ing a  seU-eTident  proposition,  was  not  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  490,  494 ;   Dec.  Dig.  «=>210(1).] 

4.  Street   Raiijioads   «=>118(1)  —  Instbuo- 
TIONS— Dehnino  Cabe  Requibbd. 

In  action  against  a  street  railway  company 
and  a  tazicab  company  for  injuries  received  by 
passenger  in  taxi,  in  a  collision,  the  refusal  to 
give  instruction  requested  bv  defendant  rail- 
road company  to  effect  that  tne  taxicab  compa- 
ny owed  plaintiff  as  a  passenger  the  highest  de- 
gree of  care,  while  the  railroad  company  owed 
him  only  ordinal^  care,  was  not  erroneous, 
where  the  plaintiff  did  not  ask  that  the  taxi 
company's  duty  be  defined. 

[E:d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {{  258,  259;  Dec.  Dig.  «s> 
118(1).] 

5.  StbEWT    RAII.B0ADS    «=»118(8)  —  INBTBUO- 
TI0R8— RKOITIiATION     OF    TRAFFIC. 

In  action  for  injuries  sustained  in  collision 
between  tazicab  and  street  car  at  a  corner 
where  the  ordinance  gave  the  taxi  the  right  of 
way,  an  instruction  that  street  cars  are  not 
required  to  stop  for  vehicles  having  a  right  of 
way  "unless  a  prudent  motorman  would  deem  it 
necessary  under  all  the  circumstances"  correctly 
interpreted  the  ordinance,  and  it  was  noterrone- 
ous  to  give  this  in  place  of  four  other  instruc- 
tions which  were  prolix. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S  264;   Dec.  Dig.  «=118(S).] 

6.  Davaoks  «=»216(8)— PBBflONAi.  Injuries- 
Loss  OF  TiMB— Instructions. 

Where  in  a  personal  injury  case  the  evi- 
dence showed  that  plaintiff  was  in  the  hospital 
three  weeks,  and  for  »x  weeks  thereafter  was 
able  to  devote  only  a  i>art  of  each  day  to  his 
business,  although  no  evidence  that  the  business 
was  affected  thereby,  an  instruction  that  the 
jury  might  consider  "any  loss  of  time  here- 
tofore sustained  by  plaintiff  from  his  work  as 
result  of  his  injuries  was  not  erroneous,  where 
the  other  elements  of  damage  were '  correctly 
ttated. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  558;    Dec.  Dig.  «=>2ie(8).] 

Error  to  Hustings  Court  of  Richmond. 

Action  by  Walter  C  Hill  against  the  Vir- 
ginia Railway  &  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

H.  W.  Anderson,  A.  B.  Gulgon,  and  T.  J. 
Moore,  all  of  Richmond,  for  plaintiff  in  er- 
ror. Nelson  &  Nelson  and  Ounn  St,  Mathews, 
all  of  Richmond,  for  defendant  in  error. 

KELLY,  J.  This  action  was  Instituted  by 
Walter  C.  HUl  against  the  Virginia  Rail- 
way &  Power  Company  and  the  Virginia  Taxi 
Service  Company  to  recover  damages  for  a 
personal  injury  sustained  by  him  In  a  colli- 
sion between  a  street  car  and  an  automobile. 
The  street  car  was  owned  and  operated  by 
the  railway  company,  and  the  automobile 
by  the  Taxi  Service  Company.  The  plaintiff 
was  a  passenger  In  the  latter  vehicle. 

The  Jury  found  for  the  taxi  company,  but 
against  the   railway  company;    and,   to  a 


judgment  for  the  plaintiff  on  that  finding,  the 
railway  company  brings  this  writ  of  error. 

The  accident  occurred  In  Richmond  on 
February  16,  1914,  about  midnight  The 
plaintiff  had  been  drinking,  and  his  son,  B. 
Raymond  Hill,  was  taking  him  home  from  a 
down-town  restaurant  In  an  automobUe 
which  he  had  ordered  for  that  purpose  from 
the  taxi  company,  a  corporation  engaged  In 
carrying  passengers  for  hire.  This  automo- 
bile was  going  west  on  Grace  street  on  the 
way  to  the  plaintiff's  home,  with  him  and 
his  son  as  passengers,  when,  at  the  intersec- 
tion of  Grace  and  Laurel  streets.  It  was 
struck  by  the  street  car  which  was  going 
north  on  Laurel  street,  crossing  Grace  at 
right  angles.  The  automobile  was  wreck- 
ed and  both  passengers  were  injured.  The 
chanffeur  seems  to  have  escaped  unhurt. 
The  other  facta,  in  so  far  as  they  may  be 
essential  to  this  discussion,  will  appear  in 
connection  with  the  several  assignments  of 
error. 

[1]  The  first  of  these  assignments  challen- 
ges the  correctness  of  the  following  Instruc- 
tion, given  at  the  Instance  of  the  defendant 
taxi  company: 

"The  court  ^instructs  the  jury  that,  even 
though  you  may  believe  from  the  evidence  the 
driver  of  the  automobile  was  guilty  of  negli- 
gence, yet  if  you  further  believe  from  the  evi- 
dence that  before  the  accident  occurred  the  mo- 
torman in  charge  of  the  street  car  of  the  Vir- 
^nia  Railway  &  Power  Company  ran  his  car 
into  the  automobile  as  the  result  on  his  part  of 
some  act  of  negligence  charged  in  the  declara- 
tion, ^nd  that  this  was  the  proximate  and  im- 
mediate cause  of  the  accident,  then  the  Vir- 
ginia Railway  &  Power  Company  is  alone  re- 
sponsible for  the  accident  even  though  you 
may  believe  from  the  evidence  that  the  acci- 
dent could  not  have  occurred  but  for  the  remote 
neglect  of  the  driver  of  the  automobile." 

It  Is  conceded  that  this  Instruction,  in  the 
main  and  in  the  abstract,  correctly  states 
the  established  doctrine  as  to  remote  and 
proximate  cause;  but  the  claim  is  made: 
First,  that  the  instruction  was  without  evi- 
dence to  support  It;  and,  second,  that  the 
words  "before  the  accident  occurred"  ren- 
dered it  misleading  and  confusing  to  the  Jury. 
We  will  consider  these  two  objections  in  the 
order  named. 

Under  the  terms  of  the  traffic  ordinance, 
hereinafter  quoted  in  full,  the  automobile 
had  the  right  of  way  at  the  point  where  the 
accident  occurred.  The  motorman,  as  he 
traveled  north  on  Laurel  street,  and  reach- 
ed a  point  85  feet  from  the  exact  spot  where 
the  collision  took  place,  could,  if  he  looked, 
see  down  Grace  street  in  an  easterly  direc- 
tion 52  feet;  at  65  feet  from  that  ^ot  he 
could  see  down  Grace  120  feet;  and  at  51  feet 
from  that  spot  he  could  see  all  the  way 
down  Grace  to  the  end  of  the  block.  He 
could  stop  bis  car,  when  running  as  he  claim- 
ed to  be  at  tliat  time,  in  a  distance  of  about 
40  feet  There  was  a  <»nflict  In  the  testi- 
mony as  to  the  rate  of  speed  at  which  he  and 
the   chauffeur,   respectively,   were   running. 
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and  as  to  tbe  distance  wltbln  which  he  did 
In  fact  stop  his  car.  As  to  the  weight  of  the 
testimony,  we  can  have  nothing  to  say.  It 
Is  difficult  to  understand  how  the  accident 
could  have  occurred  at  that  point  at  all,  ex- 
cept by  a  concurrence  of  negligence  on  the 
part  of  the  motorman  and  the  chauffeur; 
but,  without  going  further  into  the  details 
of  the  evidence,  we  deem  It  sufficient  to  say 
that  a  careful  consideration  of  It  all  satisfies 
us  that  It  was  such  as  to  render  proper  a  sub- 
mission  by  the  trial  court  to  the  Jury  of 
these  three  leading  questions  of  fact:  (1) 
Were  both  defendants  guilty  of  negllg«noe 
which  concurred  as  proximate  causes  of  the 
accident?  or  (2)  Was  the  defendant  railway 
company  guilty  of  negligence  which  was  the 
sole  proximate  cause?  or  (3)  Was  the  taxi 
company  guilty  of  negligence  which  was  the 
sole  proximate  cause? 

The  first  of  these  questions  was  sufficiently 
presented  In  an  Instruction  for  the  plalntUt 
to  which  no  objection  Is  here  made. 

The  second  question  was  properly  present- 
ed in  the  Instruction  quoted  above;  and 
the  third  was  submitted  In  the  following  in- 
struction given  at  the  railway  company's  re- 
quest: 

"The  court  instructs  the  Jury  that,  even 
though  they  may  believe  from  the  evidence  that 
the  motorman  of  the  street  car  was  guilty  or 
negligence,  yet  if  they  further  beheve  irom  the 
evidence  that  the  chauffeur  in  charge  of  the 
automobile  of  the  Virginia  Taxi  Service  Com- 
pany, Incorporated,  negligently  ran  his  automo- 
bile BO  as  to  render  the  accident  unavoidable, 
and  that  this  was  the  proximate  and  immediate 
cause  of_the  accident,  then  the  Virginia  Taxi 
Service 
sible 

hfilifivfi         

have  occurred  hot  for  the  remote  negligence  of 
tbe  motorman  of  the  street  car." 

The  court  having  fairly  submitted  these 
three  main  questions  of  fact  to  the  Jury 
by  Instructions  which,  when  read  together, 
could  not  have  tended  to  unduly  emphasize 
the  liability  of  the  railway  company,  the  ob- 
jection to  the  Instruction  under  considera- 
tion, based  upon  a  lack  of  evidence  to  sup- 
port it,  must  be  overruled. 

[2]  Nor  do  we  think  the  Instruction  was 
subject  to  any  valid  objection  because  of  the 
words  "before  the  accident  occurred"  which 
appear  therein.  We  are  unable  to  see  how 
any  confusion  or  misunderstanding  could 
have  been  produced  in  the  minds  of  the  Jury 
by  these  words.  That  they  were  unneces- 
sary, and  that  the  instruction  would  have 
been  in  better  form  without  .them,  may  be 
conceded;  but  there  Is  nothing  In  them  as 
they  stand  which  could  have  deceived  the 
Jury  as  to  what  the  trial  court  meant,  and 
there  Is  nothing  In  the  evidence  to  which 
they  might  reasonably  have  been  applied 
with  any  misleading  effect 

[3]  The  second  assignment  of  error  calls 
in  question  the  action  of  the  court  In  refus- 
ing to  give  at  the  Instance  of  the  railway 
company  tbe  following  instruction: 


"The  court  instructs  the  Jury  that  they  are 
not  required  to  believe  incredible  testimony,  and 
if  they  believe  from  tbe  evidence  that  tbe  street 
car  was  going  northwardly  along  Laurel  street 
where  it  could  have  been  seen  by  the  chauffeur 
had  he  looked  as  it  was  his  duty  to  do,  then  the 
jury  are  not  bound  to  accept  the  testimony  of 
the  chauffeur  that  he  did  look,  but  did  not  see 
the  car." 

This  instruction  asserts  a  self-evident  prop- 
osition, and  involves  no  possible  principle  of 
evidence  which  any  competent  Juryman  would 
not  be  presumed  to  understand.  Juries  do 
not  need,  or- at  least  must  be  presumed  not 
to  need,  as  a  matter  of  instruction  and  in- 
formation, to  have  the  court  tell  them  that 
they  are  not  to  believe  the  impossible.  Some- 
times their  verdicts  indicate  that  they  hare 
done  so,  and  are  set  aside  accordingly  as  be- 
ing without  evidence  to  sustain  them.  Bat 
there  is  no  duty  on  the  court  to  presume  that 
a  Jury  will  believe  what  manifestly  cannot 
be  true,  and  to  warn  them  against  such  be- 
lief. There  may  be  cases  in  which  it  would 
not  be  error  to  give  an  instruction  similar 
to  the  one  here  in  question,  but  there  can 
hardly  be  a  case  in  which  it  would  be  error 
to  refuse  such  an  Instruction,  unless  it  would 
also  be  error  to  refuse  to  set  aside  an  ad- 
verse verdict  in  the  case  for  want  of  evi- 
dence.   See  Southern  Ry.  Co.  v.  Mason,  119 

Va. ,  89  S.  E.  225.    In  this  case  we  think 

tbe  instruction  was  properly  refused.  It  ig- 
nores certain  facts  and  circumstances  In  the 
evidence  tending  to  corroborate  the  testimony 
of  the  chauffeur  and  to  show  that  the  state- 
ment assailed  In  the  Instruction  may  have 
been  true. 

[4]  It  is  urged,  as  a  third  ground  for  tbe 
reversal  of  the  Judgment,  that  the  trial  court 
erred  in  refusing  to  give,  on  behalf  of  tbe 
railway  company,  two  Instructions  which  in 
substance  told  tbe  Jury  that  the  taxi  compa- 
ny owed  the  plaintiff,  as  a  passenger,  tbe 
highest  degree  of  care,  and  that  the  railway 
company  owed  him  only  the  duty  of  exercis- 
ing ordinary  care.  Some  of  the  counts  In  the 
declaration  charge  the  defendants  with  con- 
curring negligence,  and  allege  their  respec- 
tive duties  to  the  plaintiff  substantially  as 
set  out  in  the  two  Instructions  in  question. 

We  are  unable  to  indorse  tbe  contention 
made  on  behalf  of  the  railway  company  to 
the  effect  that  these  instructions  state  "a 
proposition  of  law  vitally  Important  to  the 
plaintiff  in  error  namely,  the  relative  degrees 
of  care  required  of  each  defendant."  So  long 
as  the  degree  of  care  owing  by  the  railway 
company  to  the  plaintiff  was  properly  de- 
fined, that  company  had  no  legal  right  to 
complain  merely  because  tbe  instructions  did 
not  define  the  degree  of  care  owing  by  its  co- 
defendant.  Other  instructions  properly  fixed 
the  burden  of  proof  and  defined  the  degree 
of  care  so  far  as  the  railway  company  was 
concerned,  and  this  was  the  sole  test  of  Its 
liability,  regardless  of  bow  much  care  the 
taxi  company  owed  the  plaintiff,  or  how  lit- 
tle care  It  exercised,  fc»|jhl^  ,3^ the  rail- 
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way  company's  liability,  the  case  Is  not  In 
the  least  different  from  what  It  would  have 
been  if  the  relationship  of  carrier  and  pas- 
senger had  not  existed  between  the  chauffeur 
and  the  plaintiff.  As  Judge  Keith  said  tn 
Carlton  ▼.  Boudar,  118  Va.  521,  529,  88  S.  B. 
174,  177,  referring  to  an  injury  resulting 
from  a  collision  between  an  automobile  own- 
ed by  a  private  individual  and  one  owned  by 
a  carrier,  the  plaintiff  being  a  passenger  iii 
the  latter: 

"The  fact  that  two  defendants  are  joined  upon 
whom  the  law  impoaes  different  deerees  of  doty 
to  the  person  injured  la  not  taaterial,  and  if  each 
^;the  defendants  have  been  guilty  ot  negligence, 
it  matters  not  that  one  may  have  been  more 
negligent  than  the  other." 

If  tlie  plaintiff  had  asked  for  an  instruc- 
tion defining  the  taxi  company's  duty,  and  It 
had  been  refused,  he  would  have  had  the 
right  to  except;  but  not  so  with  the  code- 
fendant  railway  company,  the  rule  being,  as 
held  In  Walton,  Witten  &  Graham  v.  Miller, 
109  Va.  210,  220,  63  S.  B.  458,  132  Am.  St. 
R^.  008,  that  ail  persons  whose  negligence 
contributed  proximately  to  a  tort  are  Jointly 
and  severally  liable  with  no  right  of  contri- 
butloa  among  them  or  remedy,  over  by  one 
against  the  other,  and  that  consequently  the 
party  Injured  may  bring  his  action  in  the 
outset  aeoinst  either  or  all,  or,  having  begun 
It  against  all,  may  thereafter  abandon  it  as 
to  some  while  pursuing  it  as  to  others. 

This  court  is  entirely  In  accord  with  the 
contention  of  counsel  for  the  railway  compa- 
ny that  In  cases  of  this  character,  If  one 
Joint  tort-feasor  should  obtain  an  erroneous 
loatractlon  which  improperly  fixes  the  liabil- 
ity on  another,  the  latter  has  the  right  to 
except.  Any  other  rule  would  be  indefensi- 
ble But  we  have  no  such  case  here.  The  al- 
leged error  complained  of  in  this  assignment 
simply  tended  to  benefit  the  taxi  company, 
not  to  unduly  inculpate  the  railway  company. 

[I]  The  fourth  assignment  of  error  com- 
plains of  the  action  of  the  court  in  refusing 
four  instructions  requested  by  the  railway 
company  and  giving  tn  Ilea  thereof  the  fol- 
lowing: 

"The  jurr  are  instructed  In  determining  the 
goestion  of  negligence  they  may  consider  the 
net  that  the  ordinances  of  the  city  of  Rich- 
mond, Va.,  provide  that  all  vehicles  and  street 
cars  going  in  an  easterly  or  westerly  direction 
shall  nave  the  right  of  way  over  all  vehicles  or 
street  cars  going  in  a  northernly  or  southernly 
direction.  But  the  court  further  tells  the  jury 
that  they  must  give  a  reasonable  application 
to  said  ordinance,  and  that  street  cars  going 
north  and  south  on  Laurel  street  are  not  requir- 
ed to  atop  and  wait  for  Vehicles  going  east  and 
west  on  Grace  street,  unless  in  the  exercise  of 
ordinarr  care  and  prudence  a  prudent  motorman 
woold  deem  the  stopping  of  his  car  necessary 
under  all  the  circumstances  at  the  time  of  the 
approach  to  Grace  street" 

rnila  instruction  and  the  four  In  place  of 
which  it  was  given  all  had  their  origin  in 
the  fact  that  one  count  In  the  declaration 
diarged  the  railway  company  with  a  viola- 
tion of  section  21  of  the  traffic  ordinance  of 
the  dty  of  Richmond,  which  is  as  follows: 


"Vehicles  and  street  ears  going  in  an  easterly 
or  westerly  direction  shall  have  the  right  of 
way  over  all  vehicles  or  street  cars  going  in  a 
northerly  or  southerly  direction." 

The  instruction  appears  to  us  to  be  a  clear 
and  practical  interpretiatlon  of  the  ordinance 
and  one  which  sufficiently  covered  the  re- 
quirements of  the  case.  The  four  instmo- 
tions  refused,  taken  altogether,  were  prolix 
in  their  statements,  and  would  have-  been 
less  helpful  to  the  Jury  than  the  one  given  by 
the  court,  and,  in  so  far  as  they  were  proper, 
they  were  either  covered  by  it  or  by  other 
instructions  given  in  the  case. 

[S]  Finally,  It  is  contended  that  there  was 
error  In  that  portion  of  the  instruction  on  the 
measure  of  damages  which  told  the  Jury  that 
they  might  consider  "any  loss  of  time  here- 
tofore sustained  by  the  plaintiff  frmn  his 
work  as  a  result  of  his  Injuries." 

The  argument  in  support  of  this  assign- 
ment Is  based  upon  the  want  of  evidence  to 
show  any  actual  pecuniary  loss  to  his  busi- 
ness resulting  from  his  loss  of  time.  The 
evidence  shows  that  the  plaintiff  was  in  the 
hospital  for  three  weeks,  and  that  thereafter 
for  six  weeks  he  was  only  able  to  spend  a 
part  of  each  day  at  his  place  of  business.  It 
does  not  affirmatively  appear  that  the  busi- 
ness in  which  he  was  engaged  was  either 
profitable  or  unprofitable,  or  that  It  was  af- 
fected by  his  absence;  but  we  cannot  feel 
that,  under  the  circumstances  here,  there 
was  any  such  prejudicial  error  in  the  instruc- 
tion as  would  warrant  a  reversal  of  the  Judg- 
ment The  other  elements  of  damage,  to  wit, 
physical  and  mental  suffering  and  shock,  their 
effect  upon  the  conditlpn  of  his  health,  and 
whether  permanent  or  temporary,  and  the 
expenses  incurred  by  reason  of  his  injuries 
for  medical  treatment,  were  all  properly  set 
out  in  the  Instruction,  and  the  evidence  as 
to  these  other  elements  of  damage  is  such  as 
to  leave  little  room  to  doubt  that  they  over- 
shadowed In  the  minds  of  the  Jury  the  mere 
loss  of  a  few  weeks'  time  which  the  plaintiff 
had  "theretofore  sustained."  His  Injuries 
were  of  a  dangerous,  grievous,  and  perma- 
nent nature,  and  counsel  for  the  railway 
company  concede  that  the  evidence  in  this 
respect  would  have  supported  even  a  much 
larger  verdict.  If  there  was  liability  on  the 
defendant,  the  verdict  for  |5,000  was  in  all 
probability  very  little.  If  at  all,  affected  by 
any  consideration  of  three  weeks'  total  loss 
and  six  additional  weeks'  partial  loss  of  time 
from  a  business  the  character  and  extent  of 
which  ^os  not  shown  to  them  In  the  evi- 
dence. We  fully  appreciate  and  recognize  the 
general  rule  that,  when  an  erroneous  charge 
upon  the  measure  of  damages  has  been  given 
to  the  Jury,  even  though  the  error  goes  only 
to  one  element  of  damage,  the  courts  will  not 
undertake  to  say  how  far  the  error  has  af- 
fected the  total  result.  But  we  are  unwilling 
to  carry  the  application  of  this  general  rule 
far  enough  to  reverse  a  Judgment  obtained 

upon  a  fair  and  otherwise  regular  trial,  when    iV, 
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the  only  error  therein,  tested  by  every  rea- 
sonable probability,  could  not  have  affected 
the  restult  in  an  amount  beyond  that  which 
would  fall  within  the  Influence  of  the  maxim, 
"De  minimis  lex  non  curat." 

A  large  number  of  Instructions  appear  to 
have  been  requested.  The  court  gave  three 
as  offered  for  the  plaintiff,  two  for  the  taxi 
company,  four  for  the  railway  company,  one 
on  its  own  motion,  and  refused  the  others. 
The  Instructions  given  fully  and  fairly  cover 
every  phase  of  the  case  so  far  as  the  railway 
company's  liability  is  concerned,  and  we  are 
of  opinion  that  the  verdict  was  supported  by 
sufiScient  evidence,  and  that  the  Judgment 
must  be  affirmed. 

Affirmed. 

O20  Va.  408) 

VIRGINIA  EX.  ft  POWER  00.  v.  HIIX. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
11,  1917.) 

Damaoxs  i3=»130(1)  —  Excessive  —  Personal 

INJT7BIE8. 

Where  plaintiff  was  thrown  from  an  automo- 
bile, and  complained  of  constant  pain  from  injur- 
ed eye  and  arm  during  nine  months,  and  testified 
that  the  pain  was  growing  worse,  a  verdict  for 
$1,000  will  not  be  disturbed  as  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §  372 ;   Dec.  Dig.  «=>130(1).] 

ESrror  to  Hustings  Court  of  Richmond. 

Action  by  E.  Raymond  Hill  against  the 
Virginia  Railway  &  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

H.  W.  Anderson,  A.  B.  Oulgon,  and  T.  J. 
Moore,  all  of  Richmond,  for  plaintiff  in  er- 
ror. Nelson  &  Nelson,  and  Ounn  &  Mathews, 
all  of  Richmond,  for  defendant  in  error. 

KEXIiY,  3.  This  is  a  companion  case  to 
that  of  Virginia  Railway  ft  Power  Company 
T.  Walter  C.  Hill,  91  S.  E.  194,  in  which  an 
opinion  is  handed  down  to-day  affirming  the 
Judgment  complained  of.  The  two  cases 
were,  by  agreement,  tried  Jointly  by  the  same 
Jury;  separate  verdicts,  however,  being  re- 
turned. In  the  present  case  the  verdict  was 
for  $1,000;  and  the  only  question  not  passed 
on  in  the  Walter  O.  Hill  Case  which  we  are 
called  upon  to  decide  here  Is  whether  the 
trial  court  erred  in  refusing  to  set  aside  the 
verdict  on  the  ground  that  the  amount  was 
excessive. 

The  plaintiff  fell  or  was  thrown  from  the 
automobile  and  received  a  cut  In  the  face 
near  his  eye  and  an  injury  to  his  lirnL  He 
said  at  the  trial:  "I  have  pain  constantly 
even  from  the  night  of  the  accident,  haven't 
stopped  a  minute,  from  my  left  eye,  and  my 
arm  troubles  me  very  often;"  also  that  he 
continued  to  have  trouble  In  moving  and  us- 
ing his  arm,  could  not  carry  it  straight, 
could  not  raise  it  above  his  head  without 
pain,  and  that  it  seemed  to  be  getting  worse. 
This  testimony  was  given  by  him  more  than 


nine  months  after  the  accident  That  we 
cannot  interfere  with  the  verdict  as  being 
excessive  is  perfectly  clear  under  the  well- 
established  rule  in  this  state.  Richmond  Ry. 
&  Blec.  Co.  V.  Garthrlght,  92  Va.  627,  635,  24 
S.  a  267,  32  U  R.  A.  220,  63  Am.  St  Rep. 
839. 

The  Judgment  must  be  affirmed. 

Affirmed. 

"~°°^  (120  Va.  308) 

FOREST  VIEW  LAND  CO.,  Inc.,  v.  ATLAN- 
TIC COAST  LINE  R.  CO.* 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
11.  1917.) 

1.  Railboadb  iS=>94(5)— Constetjction— Ai- 
teeation  op  county  roau  —  change  in 
Cbossing — Statute. 

Under  Code  1904,  S  1294b,  cl.  3,  providing 
that  a  railroad  deeming  it  necessary  in  the  con- 
struction of  its  works  to  cross  a  county  road 
may  do  so,  provided  that.  If  it  wishes  to  change 
any  road  to  avoid  the  necessity  of  any  crossing, 
a  change  shall  be  made  by  agreement  between 
itself  and  the  county  board  of  supervisors,  and 
that  for  damages  to  lands  it  shall  make  compen- 
sation, and  in  view  of  section  1294d,  cL  38,  de- 
claring the  state's  policy  against  grade  cross- 
ings, a  relocation  of  a  county  road  bounding 
plaintiff's  property  on  the  north  60  feet  further 
north  and  a  conversion  of  the  grade  crossing 
at  the  road  into  an  overhead  or  bridge  crossing 
with  embankments  on  the  side  of  the  road  for 
some  distance  back  from  the  bridge  was  within 
the  statute,  since,  though  the  road  crossed  the 
tracks  at  practically  the  same  point  as  formerly, 
a  grade  crossing  was  abolished. 

[Ed.  Note. — ^For  other  cases,   see  Railroads, 
Cent  Dig.  |  270 ;  Dec.  Dig.  <S=94(5).] 

2.  Deeds  iS=»90  —  Oonbteuotiok— Fatobino 
Grantek. 

The  court  should  look  to  the  purpose  of 
a  conveyance  as  disclosed,  not  only  by  its  terms, 
but  by  the  surrounding  circumstances  and  the 
situation  of  the  parties,  and  should  resolve  any 
doubt  against  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  234-237,  247,  248 :  Dec.  Dig.  <S=»90.] 

3.  Eminent  Domain  «=>282  —  Rei^ase  or 
Damages  —  Construction  —  "Railboad 
Works"— "On-  the  Land"— "On." 

A  release  of  all  damages  to  the  remainder  of 
the  tract  by  the  construction  of  a  railroad  or 
railroad  works  on  the  land  which  could  be  re- 
covered in  condemnation  proceedings  under  the 
statute,  contained  in  a  conveyance  by  plaintiff's 
predecessor  of  additional  strips  of  land  ad- 
joining a  railroad  right  of  way  made  for  a  con- 
sideration materially  in  excess  of  its  market 
value  at  the  time,  and  when  a  comprehensive 
scheme  for  reducing  grades  and  double-tracking 
the  line  was  contemplated,  and  when  the  gran- 
tor, though  without  actual  knowledge  of  the 
particular  change,  contemplated  some  damages 
therefrom  to  the  residue,  barred  plaintiff's  ac- 
tion for  damages  from  the  road's  relocation  of 
a  county  road  forming  the  northern  boundary 
of  the  tract  at  a  point  further  north,  and  its 
change  of  the  grade  crossing  at  the  road  to  an 
overhead  crossing,  since  the  change  was  inci- 
dent to  the  construction  of  "railroad  works," 
and  was  within  the  release  provisions  "on  the 
land" ;  the  word  "on"  not  always  or  necessarily 
implying  actual  contact,  but  often  used  to  des- 
ignate nearness  in  place  or  situation  (citing 
Words  and  Phrases,  BHrst  and  Second  Series, 
On). 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  777 ;   Dec.  Dig.  «=>282.] 
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Error  to  Circuit  Court,  Chesterfield  County. 

Action  by  the  Forest  View  Land  Company, 
Incorporated,  against  the  Atlantic  Coast  Line 
Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Smith  &  Gordon  and  Jas.  F.  Minor,  all  of 
Blchmond,  for  plaintiff  In  error.  Wm.  B. 
Mcllwalne,  of  Petershurg,  and  E.  P.  Cox,  of 
Richmond,  for  defendant  in  error. 


KELLY,  J.  This  action  was  brought  by 
the  Forest  View  Land  Company  against  the 
Atlantic  Coast  Line  Railroad  Company  to 
recover  damages  for  an  alleged  taking  of 
and  damage  to  certain  land  belonging  to  the 
former  company.  There  was  a  verdict  for 
the  defendant,  and  to  a  Judgment  by  the 
trial  court  in  accordance  therewith  the  plain- 
tiff obtained  this  writ  of  error. 

The  grievance  complained  of  in  the  dec- 
laration was  based  upon  certain  changes  In 
Che  grade  of  the  defendant  company's  road- 
bed adjacent  to  the  land  involved,  and  also 
npon  certain  changes  in  the  location  and 
grades  of  two  county  roads  known,  respec- 
tively, as  the  Bon  Air  road  and  the  River 
road,  upon  each  of  which  the  land  abutted. 
In  fhe  course  of  the  proceedings,  however, 
the  controversy '  has  narrowed  Itself,  as  we 
understand  (he  record,  to  the  single  question 
of  the  plalntilTs  right  to  recover  for  a  change 
In  the  location  and  grade  of  the  River  road. 

The  portion  of  the  plaintiff's  land  directly 
affected  by  the  changes  thus  complained  of 
Is  a  tract  containing  about  30  acres,  bounded 
on  the  east,  for  1,925  feet,  by  the  railroad 
right  of  way,  on  the  south  for  more  than  half 
that  distance  by  the  Bon  Air  road,  on  the 
west  and  northwest,  for  2,437  feet,  by  other 
lands,  and  on  the  north  for  a  distance  of  38 
feet  by  what  was  formerly  and  until  chang- 
ed by  the  defendant  company,  the  south  line 
of  the  River  road.  It  will  not  be  necessary 
for  the  purposes  of  this  discussion  to  deal 
with  the  balance  of  plaintiff's  land.  This 
3&-acre  tract,  as  may  be  inferred  from  the 
if»regoing  general  description,  lay  mostly 
toward  the  Bon  Air  road,  upon  which  it  had 
an  extensive  frontage.  On  the  side  next  to 
the  River  road  It  ran  out  to  a  narrow  point, 
ending  with  38  feet  of  frontage  on  the  River 
road.  There  was  no  roadway  over  this  point 
connecting  the  tract  with  the  River  road, 
and  although  such  a  connection  could  have 
been  established,  the  character  and  condition 
of  the  land  was  not  well  adapted  to  that  pur- 
pose. The  lion  Air  and  River  roads  form  a 
Junction  not  far  to  the  east  of  this  land, 
thus  giving  the  entire  tract  access  to  both. 

TbB  right  of  way  through  or  along  this 
pn^perty  was  originally  acquired,  and  the 
raUroad  was  originally  built,  in  1889.  At 
that  time  the  railroad  crossed  the  Bon  Air 
road  at  the  south  of  the  30-acre  tract  and 
the  River  road  at  the  north,  not  exactly  at 
grade,  but  by  what  are  usually  called  "grade 


crossings."  The  tracks  along  this  land  and 
at  these  crossings  are  a  part  of  a  belt  line 
running  around  and  to  the  west  of  the  city 
of  Richmond  forming  a  connection  with  the 
defendant  company's  main  line  south  of  the 
city.  This  connection  was  originally  made 
In  1889  at  Clopton,  a  station  about  three 
miles  south  of  Richmond.  In  1906  the  de- 
fendant company  planned  some  very  exten- 
sive changes'  and  improvements  of  this  belt 
line,  involving  an  increase  of  its  tracks,  a 
widening  of  Its  right  of  way,  an  extension  of 
the  line  to  a  meeting  point  with  the  main  line 
some  three  miles  further  south  at  Falling 
creek,  an  entire  change  of  grades  through- 
out, and  the  substitution  of  an  overhead 
crossing  or  bridge  instead  of  a  grade  crossing 
of  the  tracks  at  the  River  road.  To  this  end 
the  company  acquired,  by  deed  dated  August 
23,  1906,  from  Eliza  H.  Schutte  and  her 
husband  (the  then  owners  of  the  property 
here  involved),  two  additional  strips  of  land 
adjoining  the  old  right  of  way,  one  of  which 
is  approximately  60  feet  wide,  and,  extending 
the  entire  distance  between  the  Bon  Air  and 
the  River  roads,  forms  the  eastern  boundary 
of  the  above-described  30-acre  tract.  The 
deed  conveying  these  additional  strips  of  land, 
for  which  the  consideration  paid  was  ma- 
terially In  excess  of  the  market  value  at  that 
time,  contained  the  following  provision: 

"All  such  damages  to  the  remainder  of  the 
tract  of  land  of  the  parties  of  the  first  part  by 
the  construction  of  a  railroad  or  railroad  works 
on  the  land  hereby  conveyed  a8_  could  be  recov- 
ered in  condemnation  proceedings  under  the 
statutes  are  contained  in  the  consideration  for 
this  conveyance  and  are  hereby  released." 

The  plan  for  the  readjustment,  reconstruc- 
tion, and  improvement  of  the  belt  line,  which 
the  evidence  shows  was  in  contemplation  at 
or  about  the  time  when  the  deed  was  obtain- 
ed, was  not  put  Into  effect  until  the  spring 
of  1912,  about  one  year  after  the  land  alleged 
to  be  damaged  thereby  had  been  acquired  by 
the  plaintiff  company.  This  delay  is  not  oth- 
erwise explained  than  by  the  suggestion  of 
counsel  that  it  was  due  to  "the  historical 
fact  that  In  the  fall  of  1906,  the  winter  of 
1907,  and  for  several  years  following,  this 
country  passed  through  times  of  great  finan- 
cial depression,  and  that  Individuals  as  well 
as  public  service  corporations  were  required 
to  exercise  the  strictest  economy  and  to  hus- 
band all  their  resources."  This  explanation 
seems  entirely  plausible,  but,  whatever  may 
have  been  the  reason,  nothing  is  disclosed 
whereby  the  delay  may  be  held  to  have  prej- 
udiced the  rights  of  the  defendant  company 
under  its  deed  from  Mr.  and  Mrs.  Schutte. 

[1]  Recurring  now  to  the  plalntlfTs  claim 
for  damages,  and  to  a  more  minute  consid- 
eration of  the  complaint  upon  which,  as  final- 
ly reduced,  its  demand  rests,  we  find  the  ex- 
act things  complained  of  to  be  that  in  con- 
verting the  grade  crossing  at  the  River  road 
into  an  overhead  or  bridge  crossing  embank- 
ments were  mode  on  the  sides  of  the  road  for 
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some  distance  back  from  the  bridge,  and 
that  the  location  of  the  county  road  ItaeUt  at 
that  point  was  shifted  some  50  feet  farther 
north,  so  that  the  30-acre  tract  is  now  entire- 
ly cut  oft,  both  by  reason  of  the  embank- 
ment and  by  reason  of  an  Intervening  strip 
of  land,  from  access  to  the  River  road.  This, 
upon  a  careful  analysis  of  the  record,  as  it 
comes  to'  us,  is  the  whole  of  the  plalntUCs 
case.    Can  it  be  maintained? 

In  constructing  the  overhead  crossing  and 
in  making  the  slight  alteration  of  the  location 
(to  straighten  the  road  at  the  crossing),  the 
defendant  company  acted  under  the  authority 
and  with  the  approval  of  the  board  of  super- 
visors of  the  county,  duly  obtained  pursuant 
to  the  provisions  of  section  1294b,  cL  8,  of 
the  C!ode  of  Virginta,  which,  so  far  as  it 
need  be  quoted  here,  is  as  fcdlows: 

"If  any  railroad,  canal,  turnpike,  or  other 
public  service  corporation  deems  it  necessary 
m  the  construction  of  its  works  to  cross  any 
other  railroad,  canal,  turnpike,  or  worlcs  of 
any  other  public  service  corporation,  or  any 
county  road,  it  may  do  so;  provided,  •  •  *. 
If  *  *  *  such  company  desires  that  the 
course  of  any  other  railroad,  turnpike,  canal,  or 
other  works  shall  be  chanzed  to  avoid  the  ne- 
cessity of  any  crossing,  or  frequent  crossings  of 
the  same,  the  change  may  be  made  in  such  man- 

(uer  and  on  such  terms  as  may  be  agreed  on  by 

,  the  company  desiring  the  change,  and  the  com- 
pany, person,  or  county  owning  or  having  charge 
of  the  works  to  be  affected  by  such  change.  If 
any  such  crossing  or  change  as  is  provided  in 
this  section  cause  damage  to  the  works  of  any 
company,  or  of  any  county,  or  to  the  owner  or 
occupant  of  any  lands,  the  company  exercising 
the  privileges  herein  granted  shall  make  prop- 

I  er  compensation  for  such  damage,  *  •  *  but 
any  county  road,  or  stream,  or  water  course, 
may  be  altered  by  any  such  company  for  the 
purposes  aforesaid  whenever  it  shall  have  made 

I  an  equally  convenient  road  or  waterway  in  lieu 
thereof,  the  said  companv  having  first  obtained 
the  consent  of  the  board  of  supervisors  of  the 
county  to  the  alteration  of  any  road  or  high- 
way.'' 

See  in  this  connection  C,  C.  &  O.  R.  Co.  v. 
Board  of  Sup'rs,  Scott  County,  109  Va.  34, 
38,  63  S.  E.  412  et  seq. 

Counsel  for  the  plaintiff  contend  that  the 
foregoing  section  does  not  apply  to  the 
change  made  in  the  instant  case,  because,  as 
they  claim,  no  crossing  was  in  fact  avoided. 
We  cannot  accede  to  this  view.  It  is  true 
that  the  road  still  crosses  the  tracks  at  prac- 
tically the  same  point  as  formerly,  but  the 
grade  crossing  is  avoided,  and,  recalling  the 
solemnly  declared  policy  of  this  state  against 
grade  crossings  (Code,  {  1294d,  cL  38),  we 
have  no  difficulty  in  holding  that  the  change 
here  made  comes  well  within  the  meaning  of 
the  statute, 

And  with  reference  to  the  further  conten- 
tion of  the  plaintiff  that.  If  the  above  section 
1294b  (3)  does  "purport  to  authorize  such 
changes  as  were  made  here,  and  in  the  mode 
adopted  without  notice  or  hearing,  the  re- 
quirements of  due  process  of  law  and  just 
compensation  were  not  obeyed,"  it  is  only 
necessary  to  say  that,  as  will  hereafter  more 
fully  appear,  we  regard  the  release  above 
quoted  as  fully  covering  any  compensation 


which  the  plaintlflF  might  otherwise  have  de- 
manded, and  therefore  the  question  of  notice 
and  due  process  of  law  does  not  arise. 

A  great  deal  of  testimony  was  introduced 
at  the  trial  pro  and  con  relating  to  the  al- 
leged damage  to  the  land.  It  was  earnestly 
contended  on  behalf  of  the  defendant  that 
the  plaintiff  bad  in  fact  sustained  no  dam- 
age; and,  if  the  case  had  come  to  us  merely 
upon  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  for  the  defendant,  we  could 
very  promptly  and  very  properly  affirm  the 
Judgment,  with  the  simple  comment  that  tha 
verdict,  to  say  the  least  of  it,  was  not  with- 
out abundant  evidence  to  support  it  The  de- 
terminative question,  however,  presented  by 
this  writ  of  error  Involves  the  propriety  and 
correctness  of  an  instruction  by  which  the 
trial  court  directed  a  verdict  and  ended  tlie 
case  in  favor  of  the  defendant  That  in- 
struction was  as  follows: 

"The  court  instructs  the  jury  that  all  the 
elements  of  damage  claimed  by  the  plaintiff  in 
tbis  case  could  be  recovered  in  condemnation 
proceedings  nnder  the  statutes  of  the  state  of 
Virginia,  and  as  Eliza  Schutte  and  Henry  B. 
Schutte,  her  husband,  the  predecessors  in  title 
of  the  plaintiff,  did  receive  payment  for  all  such 
damage  from  the  Atlantic  Coast  Lane  Railroad 
Company,  and  did  release  the  same  to  the  said 
company  in  a  certain  deed  dated  the  23d  dav  of 
August,  1906,  introduced  in  evidence,  the  jury 
must  find  a  verdict  for  the  defendant" 

It  was  the  duty  of  the  court  to  construe 
the  release,  and  we  are  of  oijinlon  that  this 
instruction  embodied  a  correct  Interpretatloa 
thereof,  and  was  therefore  properly  given. 

[2,  S]  It  is  not  easy  to  conceive  of  a  more 
comprehensive  and  far-reaching  acquittance 
than  the  one  in  question ;  but  if  we  concede 
that  there  is  doubt  as  to  its  application  to 
the-  exact  damages  here  claimed,  then,  under 
famUiar  and  settled  rules  of  construction, 
the  court  should  look  to  the  purpose  of  the 
conveyance  as  disclosed  not  only  by  its  terms, 
but  by  the  surrounding  circumstances  and 
the  situation  of  the  parties,  and  should  re- 
solve the  doubt  against  the  grantor.  2  Dev. 
on  Deeds  (3d  Ed.)  §§  839,  848.  In  the  pres- 
ent instance,  as  we  have  seen,  it  Is  reason- 
ably clear  from  the  evidence  that  substantial- 
ly the  same  changes  which  were  made  at  the 
River  road  crossing,  as  a  part  of  "a  compre- 
hensive and  unified  scheme"  for  reducing 
grades  and  double-tracking  the  roadway  from 
James  river  to  Falling  creek  were  under  con- 
templation at  the  date  of  the  execution  of 
the  deed  from  Eliza  and  Henry  Schutte.  It 
does  not  affirmatively  appear  that  these  gran- 
tors actually  knew  of  this  scheme.  Mr. 
Schutte  himself,  who  was  examined  as  a 
witness  for  the  plaintiff,  was  not  interrogat- 
ed as  to  their  knowledge  of  these  plans  of 
the  defendant  at  the  time  of  the  conveyance, 
and  he  made  no  statement  upon  the  subject 
But  even  if  they  did  not  actually  know  of 
the  company's  purpose,  they  must  now  be 
charged  with  notice  of  it.  The  railroad  was 
already  built  through  their  land,  upon  a  right 
of  way  acquired  in  1889.  They  were  paid  a 
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laige  price  for  the  additional  strip  of  land, 
and  It  Is  certain  that  damages  of  some  kind 
•to  the  residue  of  the  tract  were  in  the  minds 
of  the  parties.  What  damages,  if  not  those 
which  the  plalnOft  is  now  seeking  to  recov- 
er? At  all  erents,  Mr.  and  Mrs.  Schutte 
were  paid  for  and  executed  a  sweeping  re- 
lease, and  their  vendees  are  precluded  from 
claiming  compensation  for  any  damage  which 
falls  within  the  fair  interpretation  of  the 
language  used  to  express  the  exemption. 

It  must  be  apparent  that,  If  the  railroad 
company.  Instead  of  taking  the  deed  from 
the  owners  of  the  land,  had  proceeded  to  ac- 
quire by  condemnation  proceedings  the  req- 
uisite additional  strip,  together  with  the 
right  to  change  the  grades,  shift  the  location 
of  the  crossing,  construct  the  overhead 
bridge,  etc.,  It  would  Of  necessity  have  taken 
a  course  which  would  have  brought  under 
consideration  for  compensation  the  .very  ele- 
ments of  damago  embraced  in  the  plaintiff's 
demand.  It  could  not  have  prosecuted  the 
"condemnation  proceedings  under  the  stat- 
utes" designated  in  the  release  without  dis- 
closing in  advance,  and  as  a  matter  of  pub- 
lic record,  "the  cuts  and  fills,  trestles  and 
bridges"  In  contemplation,  together  with 
mudi  other  information,  informing  the  prop- 
erty owner  of -the  exact  manner  and  extent  to 
which  his  estate  would  be  affected.  Code,  S 
llfrof  (4);  Lanford  v,  Va.  A.  L.  R.  Co.,  113 
Va.  68,  71,  73  S.  B.  666.  Whether  Mr.  and 
Mrs.  Schutte  had  all  this  information  when 
they  made  the  deed  we  cannot  say,  but  they 
at  least  saw  fit  to  sell  the  land  at  a  price 
whidi  they  stated  over  their  trnnds  and  seals 
embraced  "all  such  damages  to  the  residue 
of  .the  tract  •  •  •  by  the  construction  of 
a  railroad  or  railroad  works  on  the  land 
hereby  conveyed  as  could  be  recovered  in  con- 
demnation proceedings  under  the  statutes" ; 
and  It  seems  to  us  clear  that  what  the  de- 
fendant company  is  charged  with  doing  in 
this  case  must  be  regarded  as  incident  to 
the  construction  of  "railroad  works"  on  the 
land  conveyed,  and  the  damage  therefrom,  if 
any,  to  the  residue  of  the  tract,  such  as 
would  have  been  recoverable  under  condem- 
nation proceedings.  The  bridge  at  the  cross- 
ing was  built  and  is  maintained,  as  the  law 
in  sach  cases  requires,  by  the  redlroad  com- 
pany. 

In  the  case  of  City  of  Richmond  v.  R.  ft 
D.  R.  Co,  21  Grat  (62  Va.)  604,  608,  Judge 
Staples,  speaking  for  this  court,  said: 

"The  word  'works'  is  one  of  very  extensive 
signification.  In  military  engineerinK  it  means 
fortKsses,  fortifications,  ramparts,  bastions,  and 
the  like.  In  civil  engineering  It  is  often  applied 
to  depots,  engine  houses,  bridges,  embankments, 
and  other  structures  essential  to  the  franchise 


and  the  proper  conduct  of  a  railway,  or  other 
work  of  puUic  improvement." 

In  Parker  v.  Boston,  etc.,  R.  Co.,  3  Cush. 
(Mass.)  107,  116,  50  Am,  -Dec.  709,  Chief  Jus- 
tice Shaw,  referring  to  a  statute  regulating 
the  exercise  of  the  right  of  eminent  domain, 
said: 

"All  these  provisions  are  parts  of  one  act.  to 
be  taken  and  construed  together  as  one  system 
of  rules ;  and  hence  it  appears  that  the  rais- 
ing of  a  common  road,  with  an  embankment  of 
sufficient  len^h  on  each  side  to  form  an  easy 
slope  to  a  high  bridge,  is  a  part  of  the  fran- 
chise given  by  the  charter,  as  much  as  the  right 
to  take  private  property,  or  to  pass  over  navi- 
gable waters.  'These  bridges,  and  the  embaak- 
ments  extending  laterally  from  them,  are  as 
much  a  part  of  the  structure  authorized  by  the 
charter  as  the  railroad  itself.  This  brings  the 
case  of  one  damnified  by  such  structure  within 
all  the  reasons  and  within  all  the  provisions 
which  give  compensation  for  damages  occasion- 
ed by  the  laying  out,  making,  and  maintaining 
of  the  railroad.'^ 

The  plaintiff  contends,  however,  that  It  Is 
not  claiming  against  the  release,  and  insists 
that  the  damages  sued  for  are  not  covered 
thereby,  because  the  location  of  the  county 
road  was  shifted  and  the  bridge  actually 
built  a  few  feet  north  of  the  road  as  original- 
ly located,  so  that  there  was  not  any  actual 
physical  contact  of  the  structure  with  the 
strip  conveyed,  and  hence  no  railroad  works 
"on  the  land."  If  ,'it  be  ^conceded  that  no 
part  o^  the  embankment  and  approach  to  the 
bridge  on  the  west  side  of  the  track  actually 
touches  the  strip  conveyed  to  the  defendant — 
a  fact  not  shown  clearly,  it  at  all,  by  the 
record — -the  meaning  soaght  to  be  ascijbed 
to  the  word  "on"  is  too  restricted.  Bearing 
in  mind  the  rule  already  alluded  to  by  which 
the  words  in  the  deed  must  be  taken  most 
strongly  against  the  grantor,  it  is  entirely 
consonant  with  both  reason  and  authority  to 
accord  to  the  words  "on  the  land"  the  pre- 
cise meaning  claimed  for  them  by  the  defend- 
ant and  attributed  to  them  by  the  trial  court 
The  word  "on"  does  not  always  or  necessari- 
ly Imply  actual  contact,  and  is  not  infre- 
quently used  to  designate  nearness  in  place 
or  situation.  Structures  are  often  described 
as  being  on  a  street,  or  on  a  road,  or  on  a 
stream,  when  in  fact  they  do  not  physically 
touch  the  street,  road,  or  stream.  This  lati- 
tude in  the  hse  of  the  word  is  recognized  in 
law.  See  29  Cyc.  1484;  O'Mara  v.  Jensma, 
143  Iowa,  297,  121  N.  W.  618,  619;  Burnam 
V.  Banks,  45  Mo.  349,  351;  6  Words  and 
Phrases,  p.  4963. 

There  is  no  error  in  the  Judgment  com- 
plained of,  and  it  is  aflSrmed. 

Affirmed. 

OARDWELL,  P.,  absent 
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FRANCIS  et  aL  v.  TAZEWELL  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

11,  1917.) 
Slates  4=925  —  liXsiTiUAOr  or  Childbsr  — 

"MaBBBED"— "LEOIXntATE." 

Under  Code  1904,  {  2227,  providing  that, 
where  colored  persons  prior  to  February  27, 
1866,  agreed  to  occupy  the  relation  of  husband 
and  wire,  and  were  cohabiting  together  at  that 
date,  they  shall  be  deemed  husband  and  wife, 
and  their  children  be  deemed  legitimate,  and 
where  they  had  ceased  to  cohabit  before  that 
date,  for  any  cause,  the  woman's  children  rec- 
ognized by  uie  man  to  be  his  shall  be  deemed 
legitimate,  they,  having  before  that  date  co- 
habited under  a  bona  fide  agreement  to  live 
together  as  man  and  wife,  are  to  be  deemed 
"married,"  and  her  children  by  him  "legiti- 
mate," though  before  that  date  he  abandoned  her 
for  unfaithfulness,  as  this  could  not  dissolve  the 
bond  of  marriage,  and  if  it  could,  would  not 
affect  the  legitimacy  of  the  children. 

[Ed.  Note.— For  other  cases,  see  Slaves,  Cent. 
Dig.  IS  114,  116;   Dec.  Dig.  ®=>25. 

For  other  definitions,  see  Words  and  Phrases, 
Slrst  and  Second  Series,  Marriage;   Legitimate.] 

Appeal  from  Circnit  Court,  Northampton 
County. 

Salt  by  Leah  Francis  and  others  against 
Thorough  good  Tazewell  and  others.  BYom 
an  adverse  decree,  plaintiffs  appeal.  AfSrm- 
ed. 

*  Otho.  F.  Mears;  of  Eastvllle,  for  appellants. 
Thos.  H.  Nottingham  and  J.  T.  WUklns,  III, 
both  of  Eastvllle,  for  appellees. 

WHITTLE,  J.  This  Is  a  controversy  over 
the'  estate  of  Benjamin  Tazewell,  deceased, 
between  appellants,  a  brother  and  sister,  and 
the  children  of  a  deceased  sister  of  decedent, 
plaintiffs,  and  appellees,  Thoroughgood  Taze- 
well, the  son,  and  the  children  of  Cora 
Winder,  deceased,  who  was  the  daughter  of 
decedent,  defendants. 

The  parties  are  negroes,  and  the  son  and 
daughter  of  decedent  were  the  offspring  of 
what  is  claimed  to  have  been  a  legalized 
marriage  between  him  and  Emily  Smaugh 
by  virtue  of  an  act  of  the  General  Assembly 
passed  February  27,  1866. 

The  question  of  heirship  was  referred  to  a 
commissioner  in  chancery,  whose  finding  In 
favor  of  the  legitimacy  of  the' children  was 
approved  and  confirmed  by  the  court.  From 
a  decree  awarding  the  property  to  the  defend- 
ants,- the  plaintiffs  appealed. 

The  act  in  question  (now  section  2227  of  the 
Code)  declares  that: 

"Where  colored  persons  prior  to  February  27, 
1866,  agreed  to  occupy  the  relation  •  •  •  of 
hnsband  and  wife,  and  were  cohabiting  together 

•  •  •  at  that  date,  whether  the  rites  of  mar- 
riage had  been  celebrated  between  them  or  not, 
they  shall  be  deemed  husband  and  wife,  and  be 
entitled  to  the  rights  and  privileges,  and  sub- 
ject to  the  duties  and  obligations  of  that  rela- 
tion in  like  manner,  as  if  they  had  lawfully 
married;  and  all  their  children  shall  be  deemed 
legitimate,  whether  bom  before  or  after  said 
date.  And  where  the  parties  had  ceased  to  co- 
habit before  February  27,  1866,  in  consequence 


of  the  death  of  the  woman,  or  from  any  other 
cause,  all  the  children  of  the  woman,  recogniz- 
ed by  the  man  to  be  his,  shall  be  deemed  legiti- 
mate." 

This  legislation  was  rendered  necessary  to 
meet  the  abnormal  condition  that  existed 
among  the  colored  race  in  consequence  of  the 
abolition  of  negro  slavery  In  the  South  as  a 
result  of  the  Civil  War. 

Without  this  enabling  act,  slave  marriages 
which  largely  obtained  among  that  class  of 
the  population  were  Invalid,  because,  being 
slaves,  the  parties  were  Incapable  to  make 
any  contract  Including  that  of  marriage. 
When,  therefore,  these  former  slaves  were 
emancipated  and  clothed  with  the  rights  and 
privileges  of  citizenship,  the  good  order  of 
society  demanded  that  these  Inchoate  mar- 
riages should  be  recognized  as  lawful  and  the 
children  legitimated.  And  the  right  of  chil- 
dren of, slave  marriages  to  Inherit  property 
from  the  father  was  regarded  of  sufficient 
consequence  to  be  expressly  secured  both  by 
the  Constitutions  of  1868  and  of  1902  (Con- 
stitution of  Virginia  1869,  {  9,  art.  11,  and 
section  195,  art.  14,  of  the  present  Constitu- 
tion). 

The  evidence  Justified  ttie  conclnslon  reach- 
ed by  the  commissioner  and  the  circuit  court 
that  Benjamin  Tazewell,  and  Etailly  Smaugh 
(both  of  whom  were  slaves)  agreed  to  occupy 
the  relation  to  each  other  of  husband  and  wife, 
and  In  pursuance  of  that  agreement  cohabited 
together  prior  to  February  27,  1866;  that 
the  appellee  Thoroughgood  Tazewell  and  Cora 
Winder  were  the  children  of  that  union,  and 
were  always  acknowledged  by  Benjamin  Taze- 
well as  his  children. 

Subsequently,  in  the  year  1863,  Benjamin 
Tazewell  left  his  home  in  Northampton  coun- 
ty and  enlisted  as  a  soldier  In  the  Federal 
army.  Upon  his  return  from  the  army.  In 
July,  1866,  he  sought  his  wife  and  children; 
but,  discovering  that  the  wife  was  enclente 
by  another  man,  he  abandoned  her,  and  in 
December  following  married  another  woman. 
He  took  his  two  children  to  his  home  to  live 
with  him,  and  nurtured  and  maintained  them 
until  they  were  old  enough  to  provide  for 
themselves,  and  always  regarded  them  as  his 
own  children. 

In  these  circumstances  api>ellants  Insist 
that  the  conduct  of  Benjamin  Tazewell  and 
the  woman  Emily  after  his  return  from  the 
army  amounted  to  a  mutual  abandonment  of 
their  former  relations,  and  that  their  chil- 
dren are  not  within  the  protection  of  the  stat- 
ute and  are  illegitimate. 

This  contention  Is  utterly  untenable.  Hav- 
ing once  reached  the  conclusion  that  Ben- 
jamin Tazewell  and  Emily  Smaugh  were  law- 
fully married  within  the  contemplation  of  the 
act  of  February,  1866,  it  Is  obvious  that 
neither  husband  nor  wife,  nor  Indeed  both 
acting  In  concert,  could  by  abandonment  or 
other  act  dissolve  the  bond  of  the  pre-exist- 
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Ing  marriage.  But  if  fhat  were  possible, 
or  even  If  the  marriage  had  been  dissolved 
by  a  decree  of  a  court  of  competent  jurisdic- 
tion in  a  salt  brought  for  that  purpose,  It 
could  in  no  wise  have  affected  the  legitimacy 
of  the  children. 
Section  2554  of  the  Oode  prescribes  that: 
"The  issue  of  marriages  deemed  noil  in  law 
or  dissolved  by  a  court,  shall  nevertheless  be 
legitimate." 

The  case  of  Francis  v.  Francis,  31  Grat  (72 
Ta.)  283,  289,  Is  conclusive  authority  for  af- 
flrmlng  the  decree  under  review.  Judge 
Staples,  In  delivering  the  opinion  of  the  court 
In  that  case,  observes: 

"My  opinion,  therefore,  is  that  the  drcnit 
court  did  not  err  in  holding  that  the  appellee 
was,  under  the  act  of  February,  1866,  the  law- 
ful wife  of  the  appellant  at  and  after  the  pas- 
sage of  that  act,  and  the  appellant  could  no 
moie  release  himself  of  the  duties  and  obli^- 
tions  of  that  position  by  any  act  of  his  than  he 
could  if  he  had  been  legally  united  to  the  ap- 
pellee by  the  rites  of  matrimony." 

See.  also,  Fltchett  and  Others  ▼.  Smith's 
Adm'r,  etc.,  78  Va.  524,  and  Smith  v.  Perry, 
Adm'r,  etc.,  80  Va.  563. 

The  case  of  Patterson  v.  Bingham,  101  Va. 
372,  43  <S.  B.  609,  is  relied  on  to  reverse  the 
decree.  But  there,  upon  the  facts,  the  court 
was  of  opinion  that  it  was  not  a  case  of  In- 
tended marriage  within  the  meaning  of  the 
act,  but  of  concubinage  merely.  Of  course, 
the  statute  does  not  apply  to  cases  where  the 
cohabitation  is  a  purely  meretricious  connec- 
tion. Itiere  must  have  been  a  bona  fide 
agreement,  express  or  implied,  between  the 
parties  to  live  together  as  man  and  wife. 

The  decree  is  plainly  right,  and  must  be 
affirmed. 

Affirmed. 

aw  S.  C.  SE6) 
BTJBKBTT  t.  CITX  OF  GREENVILIiB. 
(No.  9573.) 

(Supreme  Court  of  South  Carolina.     Jan.  16, 
1917.) 

1.  MUWICn»AI,  COBPORATIONB  €=>764(1)— "Db- 

FKCT  IN  Stkeet"— Statute. 
Statute  making  city  liable  for  injuries  oc- 
cnrring  "through  a  defect  in  any  street"  in- 
dades  keeping  street  in  such  physical  condi- 
tion that  it  is  reasonably  safe  for  street  pur- 
poses. 

[£U.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1616.  1619.  1620; 
Dec.  Dig.  <8=»764(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Defect] 

2.  MUNICIPAI.  CORPOKATIONS  «=>762(3)  — 
TOKTS— USK  07  STBBBTB  FOB  Bacino  Au- 
TOHOBIUS. 

A  city  is  liable  for  personal  injuries  result- 
ing from  permitting  the  use  of  streets  for  racing 
and  testing  automobiles;  such  streets  not  be- 
ing reasonably  safe  for  ordinary  street  purposes. 
[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  iS  1609-1611;  Dec. 
Dig.  «=»762(3).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  FranJs  B.  Gary,  Judge. 


Action  by  W.  M.  Burnett  against  the  City 
of  Greenville.  Judgment  for  defendant,  and 
plaintiff  appeals.     Set  aside  and  remanded. 

Townes  &  Earle,  of  Greenville,  for  appel- 
lant. Oscar  Hodges,  of  Greenville,  for  re- 
spondent 

GAGE,  J.  Action  for  damages  to  the  per- 
son and  to  personal  property ;  order  sustain- 
ing demurrer  to  the  complaint ;  appeal  by  the 
plaintiff.  There  are  four  exceptions,  but  only 
one  issue:  Does  the  complaint  state  a  case? 
The  complaint  ought  to  be  reported. 

The  statute  allows  an  action  to  (1)  "any 
person  who  shall  receive  •  •  •  damages 
In  his  person  or  property  (2)  through  a  de- 
fect in  any  street  •  •  •  (3)  or  by  rea- 
son of  defect  or  mismanagement  of  anything 
under  the  control  of  the  corporation."  The 
numerals  are  supplied. 

[1]  The  plaintiff  received  the  damage  totals 
persQU  and  to  his  car;  there  is  no  denial  of 
that;  but  it  is  denied  that  ttae  hurt  came 
through  a  defect  in  the  street  If  the  plain- 
tiff has  an  action,  it  arises  out  of  those 
words  of  the  act  we  have  prefaced  by  the 
numeral  (2),  to  wit,  "through  a  defect  la  any 
street."  These  words  were  recently  con- 
strued by  us  In  an  elaborate  opinion,  and  we 
there  held  them  to  Include  the  keeping  of  a 
street  in  such  physical  conditions  that  it  wUl 
be  reasonably  safe  for  street  purposes.  Ir- 
vine V.  Greenwood,  89  S.  O.  611,  72  S.  B. 
228,  36  U  R.  A.  (N.  S.)  363. 

The  advent  of  the  automobile,  like  the  com- 
ing of  the  locomotive  engine,  and  Uke  a  start- 
ling appllcatlcMi  of  the  laws  of  nature  to  any 
new  appliance,  is  about  to  change  society. 
If  that  device  is  of  Inestimable  use  to  men. 
it  is  also  of  great  and  Increasing  peril  to 
the  people. 

We  take  notice  of  these  facts:  That 
Greenville  is  a  city  of  some  25,000  or  more 
inhabitants,  and  that  Main  street  is  a  great 
thoroughfare  thickly  settled  and  much  used 
by  the  people.  The  amazing  allegation  of 
the  complaint  Is  that  the  plaintiff  was  struck 
with  great  force  by  an  automobile  running 
on  that  street  at  a  terrific  rate  of  speed, 
probably  75  to  1(X)  miles  an  boar,  which  was 
using  said  street  as  a  place  of  practice  for 
hill  climbing  •  •  •  with  the  knowledge 
and  consent  of  the  city,  Its  mayor,  council- 
men,  and  policemen.  That  Is  admitted  to  be 
true. 

It  Is  suggested  by  the  city  that  the  dedica- 
tion of  the  public  ways  to  automobile  racing 
lay  wholly  outside  of  the  powers  of  the  cor- 
poration, for  which  act  the  corporation  Is 
not  liable.  That  is  another  way  of  saying 
the  corporation  is  liable  If  the  authorities 
act  within  the  law,  and  is  not  liable  if  the 
authorities  act  without  the  law.  The  prime 
duty  of  any  city  Is  to  keep  Its  streets  dear 
for  the  public  travel.  The  Incumbrance  of 
the  streets  with  automobiles  running  at  a 
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dangerous  rate  of  speed,  jnst  for  practice,  is 
a  violation  of  that  prime  duty.  To  answer 
that  the  mayor  and  council  bad  no  authority 
to  authorize  such  a  use  of  the  streets,  is  to 
admit  the  wrong. 

It  Is  true  there  are  decisions  from  other 
Jurisdictions  which  sustain  this  view  of  the 
respondent,  but  they  do  not  commend  them- 
selves to  our  judgment,  and  they  do  not  ex- 
press the  general  rule  of  law.  See  cases  cit- 
ed In  28  Oyc.  1356,  note  36. 

[2]  We  are  of  the  opinion  that  the  street 
thus  dedicated  by  the  authorities  to  a  haz- 
ardous use  was  not  then  reasonably  safe  for 
prime  street  purposes.  We  have  held  the 
city  of  Columbia  liable  In  tort  under  that 
portion  of  the  statute  we  have  signalized  by 
the  numeral  (3)  for  Injuries  inflicted  by  its 
flying  fire  car  bent  on  a  public  mission. 
Creps  V.  Columbia,  104  S.  O.  372.  89  S.  B.  816. 
Much  more  ought  Greenville  to  be  liable 
when  flying  autos  Imperiled  the  reasonably 
safe  use  of  the  streets  by  the  people,  and 
when  the  autos  were  not  in  the  performance 
of  a  public  duty. 

The  further  discussion  and  the  differentia- 
tion of  other  cases  from  other  Jurisdictions 
would  becloud  the  issue;  and  we  rest  con- 
tent with  the  authority  and  relevancy  of 
those  we  have  cited. 

The  Judgment  below  is,  we  venture  to 
think,  against  the  law ;  and  it  is  set  aside, 
and  the  cause  Is  remanded  for  further  pro- 
cedure. 

QABX,  C.  X,  and  FRAZER,  J.,  concur. 
HYDRICK  and  WATTS,  JJ.,  did  not  sit 


(146  Qa.  307) 

HIMi  et  al.  v.  MERRITT.    (No.  193.) 

(Supreme  Court  of  Georgia.    Dec.   18,   1910.) 
(SyllaTyu*  ly  the  Court.) 

1,  WiTNKSSEB  <g=>139(l)  —  COMPBTKNOT — 

Teansactions  with  Deceased  Person. 
Where  suit  is  instituted  by  tlie  personal  rep- 
resentative of  a  deceased  person,  tne  defendant 
is  an  incompetent  witness  to  testify  in  his  own 
behalf  as  to  any  transaction  or  communicatioD 
with  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  582 ;    Dea  Dig.  <S=»139(1).] 

2,  Deeds     «=»194(2)  —  Dklivebt  —  Pbksump- 

TIONS. 

Where  a  signed  warranty  deed  containing  an 
attestation  clause  in  the  usual  form  is  found, 
after  tlie  death  of  the  grantee,  in  a  private  safe- 
ty-deposit box  in  a  bank,  in  which  Irax  the  gran- 
tee's papers  have  been  kept,  delivery  of  the 
deed  by  the  grantor  will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  576, 677,  623,  634  »  Dec.  Dig.  «=194(2).] 

3,  Deeds  i8=»66  —  Actions  —  Deuvkbt  —  Di- 

BECTED   VEBDICT. 

The  evidence  authorised  the  direction  of  a 
verdict  for  the  plaintiff. 

[Bid.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  {§  127,  633 ;   Dec.  Dig.  <8=»e6.] 


4.  Appeal  and  Ebbob  ®=»1076  —  Review  — 
Moot  Questions. 
The  pleadings  and  the  briefs  of  counsel  for 
the  plaintiffs  in  error  having  eliminated  all  ques- 
tions save  as  dealt  with  above,  the  court  will 
not  pass  upon  other  assignments  of  error  in  the 
bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4263;  Dec.  Dig."<8=9l075.] 


(Additional  Bvllaiu*  &V  Editorial  Staff.) 
6.  Witnesses  «=>164(9)  —  Competency — 
"Tbansactionb  with  Decedents." 
The  making  of  a  deed  is  a  "transaction"  un- 
der Civ.  Code  1910,  {  6858,  par.  1,  providing 
that,  where  any  suit  is  instituted  or  defended 
by>  the  personal  representative  of  a  deceased  per- 
son, the  opposite  par^  shall  not  be  admitted 
to  testify  in  his  own  favor  against  the  deceased 
person,  and  therefore  the  grantor  is  incompetent 
to  testify  relative  thereto  after  the  death  of  th« 
grantee. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  693 ;   Dec.  Dig.  <S=164(9). 

For  other  definitions,  gee  Words  and  Phrases, 
First  and  Second  Series,  Transactions.] 

Error  from  Superior  Court,  Bllib  County; 
H.  A.  Mathews,  Judge. 

Petition  by  Mrs.  M.  C.  Merritt,  as  execu- 
triz  of  the  estate  of  Mrs.  Rebecca  M.  Sey- 
mour, against  David  W.  Hill  and  others. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

C.  Jj.  Bartlett,  C.  B.  Hall,  Jr.,  and  Roland 
Ellis,  all  of  Macon,  for  plaintiffs  In  error. 
Hardeman,  Jones,  Park  &  Johnston,  of  Mti- 
con,  for  defendant  In  error. 

GILBERT,  J.  Under  the  will  of  Mm. 
Rebecca  M:  Seymour,  Mrs.  M.  O.  Merritt  was 
appointed  executrix,  and  David  W.  Hill 
executor.  The  executrix  filed  a  petltloa 
against  David  W.  HIU,  Judson  S.  Hill,  and 
James  B.  Hill,  asking  for  direction  by  the 
court  as  to  her  duty  in  regard  to  certain 
matters  touching  the  estate;  that  a  certain 
deed  alleged  to  have  been  executed  and  de- 
livered by  the  defendants  to  the  deceased 
be  Impounded  and  held  by  the  clerk  or  some 
other  officer  designated  by  the  court;  tliat 
David  W.  Hill  and  his  codefendants  be  re- 
strained from  changing  the  status  of  the 
property  described  in  the  deed;  and  that 
said  property  be  decreed  to  be  the  property 
of  Mrs.  Seymour,  deceased,  subject  to  be  ad- 
ministered according  to  the  terms  of  the 
will.  The  plalntifl  also  alleged  that  the 
deed  in '  question,  after  the  death  of  Mrs. 
Seymour,  was  found  in  a  private  safety-de- 
posit box  in  the  vault  of  a  bank,  which  box 
was  rented  by  Mrs.  Seymour.  The  defend- 
ants denied  that  the  property  described  in 
the  deed  was  the  property  of  Mrs.  Seymour. 
They  admitted  that  "in  a  safety-deposit  box 
rented  by  Mrs.  Seymour  •  •  •  there 
was  found  a  paper  purporting  to  be  a  deed, 
the  same  being  in  the  language  and  form  of 
a  deed,  and  signed  by  these  defendants,"  and 
they  Identified  such  paper  as  the  deed  de- 
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scribed  In  the  petition  of  Mrs.  Merrltt,  and 
attached  thereto  as  an  exhibit 

On  the  trial  the  plaintiff  introduced  in 
evidence  the  will  of  Mrs.  Seymour,  and  the 
deed,  and  testimony  that  the  deed  was  found 
in  the  safety-deposit  box  of  Mrs.  Seymour  aft- 
er her  death.  The  defendants  insisted  that 
the  effect  of  this  evidence  was  to  show  that 
Mrs.  Merrltt  placed  the  deed  in  the  box  after 
the  death  of  Mrs.  Seymour.  The  defendants 
undertook  to  show  that  the  deed  was  never 
delivered,  and  that  the  safety-deposit  box, 
while  rented  by  Mrs.  Seymour,  was  really 
used  Jointly  by  her  and  by  David  W.  Hill. 
The  only  issue  was  whether  or  not  the  deed 
had  ever  been  delivered  by  the  plaintiffs  to 
Mrs.  Seymour.  The  decision  of  this  question 
depended  upon  the  admissibility  of  certain 
testimony  offered  by  the  defendants,  to  wit, 
David  TV.  Hill  was  introduced  as  a  wit- 
ness, and  the  following  questions  were  pro- 
pounded to  him: 
(1)  "When  was  the  paper  [deed]  signed?" 
(2)_  "Did  3-ou  ever  receive  any  money  for  the 
Bgnine  of  that  deed?" 

(3)  '^"as  that  deed  ever  delivered  to  any  one?" 
(Counsel  stated  to  the  court  that  they  proposed 
to  prove  that  the  deed  siBneti  by  the  three  •de- 
fendants was  never  delivered  to  any  one,  and  was 
kept  in  the  possession  of  David  W.  Hill.) 

(4)  "In  whose  possession  was  that  deed  after 
it  was  signed?"  (Counsel  stated  to  the  court 
that  they  proposed  to  show  that  the  deed  was 
I^ysicauy  in  possession  of  the  witness,  and 
that  it  was  not  a  transaction  with  the  deceased.) 

(5)  "Was  that  paper  [deed}  signed?" 

(6)  "How  long  ago  was  it  signed?" 

(7)  "Was  there  in  this  box  [referring  to  Mrs. 
Seymour's  safew-deposit  box]  any  of  your  pri- 
vate papers?"  (Counsel  stated  to  the  court  that 
they  proposed  to  show  that  the  box  was  the 
joint  box  of  Hill  and  Mrs.  Seymour,  and  that 
it  was  in  his  possession  at  the  Ume  of  her  death, 
and  never  left  bis  possession.) 

Judson  S.  Hill  was  sworn  for  the  defend- 
ants, and  the  same  questions  were  propound- 
ed to  him.  He  was  aslied  the  further  ques- 
tions: 

"Do  you  remember  signing  the  deed?  At 
what  place  in  Macon  was  it  signed?" 

The  defendants  also  offered  to  prove  by 
James  B.  Hill  "that  he  never  saw  this  deed, 
that  be  never  signed  it,  and  that  he  never 
delivered  it."  The  plaintiff's  counsel  ob- 
jected to  all  of  these  questions,  on  the  ground 
that  the  testimony  had  reference  to  a  trans- 
action between  the  defendants  and  Mrs.  Sey- 
mour, the  grantee  of  the  deed,  who  was  dead, 
nils  objection  was  sustained.  The  court  di- 
rected a  verdict  for  the  plaintiff,  and  the 
defendants  excited. 

[1,6]  1.  "Where  any  snit  Is  instituted  or 
defended  •  •  •  by  the  personal  repre- 
sentative of  a  deceased  person,  the  opposite 


party,  shall  not  be  admitted  to  testify  in  his 
own  favor  against  the  •  •  •  deceased 
person,  as  to  transactions  or  communications 
with  such  *•  •  •  deceased  person."  Civ- 
il Code  1910,  §  0858,  par.  1.  It  must  be  de- 
termined, therefore,  whether  the  defendants 
In  this  case  were  undertaking  to  testify  ii) 
regard  to  such  a  transaction  with  the  de- 
ceased as  is  inhibited  by  this  Code  section. 
In  the  case  of  Chamblee  v.  Pirkle,  101  6a. 
790,  792,  29  S.  B.  20,  the  court  defined  such 
a  transaction  to  l>e  a  "transaction  or  com- 
munication had  directly  with  the  deceased, 
something  personal  between  the  surviving 
and  the  deceased  parties,  a  transaction  or 
communication  of  such  character  that  the 
deceased.  If  alive,  could  deny,  rebut,  or 
explain  the  statement  of  the  other  taitj." 
The  making  of  a  deed  is  such  a  transaction, 
and  therefore  the  grantors  are  not  compe- 
tent witnesses  to  testify  in  regard  to  such 
a  transaction  after  the  death  of  the  grantee. 
Chambers  v.  Wesley,  113  Ga.  34.3,  .38  S.  E. 
848;  Wall  v.  AVall,  139  Ga.  270,  77  S.  B. 
19,  45  L.  R.  A.  (N.  S.)  583. 

It  is  contended  by  the  plaintiffs  in  error, 
however,  that  they  had  the  legal  right  to 
show  that  In  fact  there  was  no  transaction 
at  all.  This  contention  is  unsound,  as  was 
held  in  Dowdy  v.  Watson,  115  Ga.  42,  47, 
41  S.  £.  266.  The  ruling  of  the  court  in  ex- 
cluding the  testimony  on  the  ground  urged 
against  it  was  not  error. 

[2]  2.  The  deed  in  question  is  In  the  usual 
form  of  a  warranty  deed,  and  contains  the 
clause: 

"In  witness  whereof,  the  said  James  B.  Hill, 
Judson  S.  Hill,  and  David  W.  Hill  have  here- 
unto set  their  hand,  affixed  their  seal,  and  de- 
livered these  presents,  the  day  and  year  first 
above  written. 

Then  follow  the  purported  signatures  of 
all  three  of  the  defendants,  and-  the  attest- 
ing clause,  "Signed,  sealed,  and  delivered 
in  the  presence  of,"  and  the  signatures  of 
two  witnesses,  one  being  a  notary  public, 
with  the  notarial  seal.  After  the  death  of 
the  grantee,  this  deed  was  found  in  a  pri- 
vate safety-deposit  laox  in  a  bank,  which 
contained  her  private  papers.  A  presump- 
tion of  delivery  of  the  deed  will  arise  from 
such  possession. 

[3]  3.  There  was  no  conflict  In  the  evi- 
dence, and,  with  all  reasonable  deductions 
or  inferences  from  the  evidence  introduced, 
a  verdict  for  the  plaintiff  was  demanded, 
and  the  court  did  not  err  in  so  directing. 

[4]  4.  The  ruling  announced  In  the  fourth 
beadnote  does  not  require  elaboration. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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(146  Ga.  357) 

HUTCHINSON  v.  COPELAND  et  aL 

(No.  210.) 

{Supreme  Court  of  Georgia.     Jan.  11,   191T.) 

(Byllabu$  by  th«  Court.) 

1.  Injunction  <S=»111— Venub  —  "Pending 
Pboceedino." 

The  pendency  of  a  proceeding  to  condemn 
land  as  a  way  of  necessity  for  a  tramroad  under 
Cir.  Code  1010,  §  804,  is  sucli  a  pending  proceed- 
ing as  to  give  the  superior  court  of  the  count; 
where  the  condemnation  proceeding  is  pending 
jurisdiction  to  entertain  a  petition  to  enjoin 
such  proceeding. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  H  195,  196;   Dec.  Dig.  «^ll. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scnes,  Pending.] 

2.  Ekinbnt    Domain   «=>167(1)— Gondeuna- 

TION   PEOCKXOINaS— PROCKOUBE. 

l^e  procedure  for  the  condemnation  of  a 
right  of  way  for  a  tramroad  under  Ciy.  Code 
1910,  {  804  et  seq.,  is  that  prescribed  in  Civ. 
Code  1910,  I  6206  et  seq. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  451,  464,  456:  Dec.  Dig. 
«=»167(1).] 

3.  Eminent  Domain  «=9227— Condbmnatiok 

PBOCEBDINGa— ABSESBOBB — DOMICILE. 

It  is  not  essential  that  the  assessors  ap- 
pointed in  a  condemnation  proceeding  under 
Civil  Code  1910,  |  5206  et  seq.,  should  be  res- 
idents of  the  county  where  such  proceeding  ta 
institnted. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  |  581 ;    Dec.  Dig.  <8=>227.] 

4.  Eminent   Domain    «=»246(1) — Condemna- 
tion Pbockedinob— Application. 

Where  an  application  for  condemnation  Is 
filed,  and  no  steps  are  taken  thereunder,  and 
it  is  abandoned,  a  new  application  may  be  made 
without  reference  to  the  application  which  bad 
been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  <S=>246(1).] 

Error  trom  Superior  Court,  Grady  County; 
E.  E.  Cox,  Judge. 

Action  by'S.  E.  Hutchinson  against  H.  C. 
Copeland  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed, 
wltb  directions. 

F.  T.  Myers,  of  Tallahassee,  Fla.,  T.  s! 
Hawes  and  C.  W.  Wlmberly,  Jr.,  both  of 
Balnbrldge,  and  Ira  CarUsle,  of  Cairo,  for 
plaintiff  In  error.  Roecoe  Luke  and  C.  E. 
Hay,  both  of  Thomasville,  and  M.  U  Ledford, 
of  Cairo,  for  defendants  In  error. 

EVANS,  P.  J.  The  Caldwell  Lumber  Com- 
pany Is  a  partnership  engaged  In  the  business 
of  operating  a  sawmill.  Its  sawmill  Is  locat- 
ed at  Metcalf  In  Thomas  county,  a  station  on 
the  Atlantic  Coast  Line  Railroad  Compaay. 
The  sawmill  company  owns  various  lots  of 
timber  land  In  Thomas  and  Grady  counties. 
It  has  constructed  a  tramroad  for  the  pur- 
pose of  conveying  timber  to  the  Atlantic 
Coast  Line  Railroad  Company,  with  which 
It  has  a  connecting  track  at  Metcalf,  over 
which  the  tram  cars,  loaded  with  timber,  are 
conveyed  to  their  mill.  The  company  desir- 
ed to  extend  its  tramroad  further  into  Grady 


county  for  the  purpose  of  reaching  timber 
land  owned  by  them  In  that  county.  The 
route  selected  for  the  extension  of  the  tram- 
road  passes  through  the  comer  of  a  lot  of 
land  owned  by  S.  E.  Hutchinson.  Hutchin- 
son refused  consent  to  the  lumber  company  to 
construct  the  tramroad  across  his  land.  The 
lumber  company  filed  with  the  commissioners 
of  roads  and  revenues  of  Grady  county  an 
application  to  condemn  a  right  of  way  for  a 
tramroad  over  the  land  of  Hutchinson,  agree- 
ably to  the  provisions  of  sections  804  and 
805  of  the  CMl  Code  of  1910.  Thereupon 
Hutchinson  filed  a  petition  In  the  superior 
court  of  Thomas  county,  the  residence  of 
the  partners  composing  the  firm  of  the  Cald- 
well Lumber  Company,  to  enjoin  the  defend- 
ants from  entering  upon  or  condemning  his 
land  on  the  ground  that  the  lumber  com- 
pany's enterprise  was  a  private  and  not  a 
public  business,  and  that  they  were  not  en- 
titled to  a  right  of  way  over  his  land,  nor  to 
condemn  it  for  a  strictly  private  use.  A 
temporary  injunction  was  refused,  and  the 
judgment  was  upheld  by  this  court,  on  con- 
flicting evidence,  as  to  the  necessity  of  the 
lumber  company  to  cross  Hutdilnson's  land 
In  order  to  connect  with  the  railroad  com- 
pany. Hutchinson  y.  Caldwell  Lumber  Co., 
144  Ga.  665,  87  S.  E.  777.  While  the  writ  of 
error  In  the  case  Just  cited  was  pending  In 
the  Supreme  Court,  the  lumber  company  pro-  ' 
jected  Its  tramroad  around  the  land  of 
Hutchinson  to  the  timber  which  they  were 
seeking  to  reach  by  means  of  the  route  over 
Hutchinson's  land.  Hutchinson  filed  a  sec- 
ond petition  in  Thomas  superior  court  to  en- 
join the  condemnation  on  the  ground  that  it 
had  been  demonstrated  by  the  actual  ctxa- 
struction  of  the  tramway  to  the  timber  lands 
of  the  Caldwell  Lumber  Company  that  a 
route  over  his  land  was  not  Indispensably 
necessary  for  the  lumber  company  to  reach 
its  timber.  The  trial  court  again  refused  to 
enjoin  the  lumber  company,  and  Its  judgment 
was  reversed.  Hutchinson  v.  Caldwell  Lum- 
ber Co.,1  this  day  decided.  A  few  days  after 
the  Institution  of  the  second  application  for 
Injunction  Hutdilnson  filed  a  petition  In  the 
superior  court  of  Grady  county  against  the 
Caldwell  Lumber  Company  and  Ct^eland  and 
others,  the  assessors  appointed  In  the  con- 
demnation proceeding  pending  In  that  county 
to  enjoin  the  defendants  from  entering  upon 
his  land  In  pursuance  of  their  appointment 
as  assessors  in  the  condemnation  proceed- 
ing. The  court  refused  the  Injunction,  and 
Hutchinson  excepted. 

[1]  1.  The  Caldwell  Lumber  Company  op- 
posed the  grant  of  an  injunction  by  demurrer 
and  by  answer.  One  ground  of  the  demurrer 
was  that  the  superior  court  of  Grady  county 
was  without  Jurisdiction  of  the  case  for  the 
reason  that  no  substantial  relief  Is  prayed 
against  any  defendant  resident  of  the  conn- 
ty  of  Grady.  It  appeared  from  the  petition 
as  amended  that  the  partners  compoeInK  the 
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Caldwell  Lnmber  Company  were  residents  of 
Thomas  county,  and  that  two  of  the  asses- 
Bors  appointed  in  the  condemnation  proceed- 
ing were  also  residents  of  Thomas  county. 
The  only  defendant  residing  in  Grady  coonty 
was  one  of  the  assessors  in  the  condemna- 
tion proceeding.  The  Ck>nstitntion  of  this 
state  requires  all  petitions  for  equitable  re- 
lief to  be  brought  in  the  county  of  the  resi- 
dence of  one  of  the  defendants  against  whom 
substantial  relief  is  prayed.  However,  In 
cases  of  injunction  to  stay  pending  proceed- 
ings the  action  may  be  brought  la  the  county 
where  the  proceeding  is  pending,  provided  no 
relief  is  prayed  as  to  matters  not  included  in 
such  litigation,  av.  Code  1910.  $  6527. 
Tbeie  being  no  substantial  relief  prayed 
against  the  resident  defendant,  the  Jurisdic-' 
tioD  over  the  petition  depends  upon  whether 
the  application  to  condemn  the  land  is  such 
a  pending  proceeding  that  it  may  be  enjoin- 
ed in  the  county  where  it  pends  without  re- 
gard to  the  residence  of  the  defendants.  It 
is  provided  in  Civ.  Code  1910,  i  8M  et  seq., 
that  any  person  desiring  to  construct  a  tram- 
way to  connect  with  any  waterway  or  rail- 
road in  this  state  for  the  purpose  of  trans- 
porting lumber,  naval  stores,  and  timber,  by 
means  of  the  same,  may  make  application  in 
writing  to  the  ordinary  or  county  commis- 
sloners,  as  the  case  may  be,  of  the  county  in 
which  sfnch  tramway  is  to  be  located,  setting 
out  the  length  of  such  way,  together  with 
tbe  place  of  starting  and  the  terminus  of 
the  same,  and  the  line  of  Its  location  as  near 
as  may  be.  When  the  application  is  filed, 
aU  proceedings  thereafter  shall  be  the  same 
as  are  now  allowed  and  directed  by  the  Code 
for  condemning  property,  except  that  the  strip 
of  land  to  be  used  for  such  purpose  shall  not 
exceed  in  width  15  feet.  The  statute  relative 
to  condemnation  of  land  makes  provision  for 
Utlgatlon  over  the  assessment  In  the  county 
where  the  condemnation  proceeding  is  in- 
stitnted.  Such  a  proceeding  Is  a  i>ending  pro- 
ceeding In  the  meaning  of  the  Code  section, 
and  the  superior  court  of  Orady  county  had 
Jurisdiction  to  inquire  into  the  Issues  involv- 
ed tn  the  condemnation  proceeding,  but  not 
Into  extraneous  equities  between  the  parties. 
[21  2.  The  procedure  pursued  in  the  con- 
demnation case  was  that  provided  by  Civ. 
Code  1910,  i  5206  et  seq.  This  is  the  general 
law  for  condemnation  of  private  property  for 
public  use.  The  plaintiff  in  error  makes  the 
point  that  this  section  is  inapplicable  because 
the  application  is  to  condemn  land  for  pri- 
vate purposes,  and  not  tor  a  public  use. 
Private  property  cannot  be  taken  for  private 
use  exc^t  in  case  of  Indispensable  necessity 
and  on  making  adequate  compensation.  The 
provisions  of  Civ.  Code  1910,  |  804  et  seq.,  re- 
lating to  the  construction  of  tramroads  and 
the  condemnati(«  of  land  to  secure  a  neces- 
sary right  of  way,  only  applies  to  instances 
where  such  tramways  are  necessary  to  con- 
nect with  a  railroad  or  waterway  for  the 
puriXMse  of  transporting  lumber,  naval  stores, 


and  timber  by  means  thereof.  Valdoeta, 
Moultrie  &  Western  Railroad  Co.  v.  Adel 
Lumber  Co.,  136  Ga.  559.  Tl  S.  B.  803;  Ala- 
culsey  Lumber  Co.  v.  Shlppen  Bros.  Lumber 
Co.,  143  Ga.  296,  84  S.  E.  967.  Private  prop- 
erty also  may  be  taken  for  public  use  on  the 
payment  of  adequate  compensation.  It  is 
within  the  province  of  the  Legislature  to 
provide  one  method  for  condemnation  where 
private  property  is  taken  for  private  use  in 
cases  of  necessity,  and  another  method  where 
private  property  is  taken  for  a  public  use. 
Or,  in  its  wisdom  the  Legislature  may  pro- 
vide a  single  method  as  applicable  to  both 
cases.  An  elaborate  and  detailed  procedure 
is  prescribed  in  the  case  of  condemnation  for 
a  public  use  and  Is  found  in  Civ.  Code  1910, 
I  5206  et  seq.  There  is  no  other  complete 
plan  of  condemnation  provided  in  the  Code. 
Hence  the  provision  tn  section  805,  that  all 
the  proceedings  after  filing  the  application 
for  condemnation  "shall  be  the  same  as  are 
now  allowed  and  directed  by  this  Code  for 
condemning  proi>erty,"  must  have  reference 
to  section  5206  et  seq.  This  view  Is  strength- 
ened by  this  court's  construction  of  certain 
Code  sections  on  a  related  subject  The  Code 
section  795  et  seq.,  defining  how  persons  en- 
gaged in  mining  and  quarrying  may  obtain  a 
right  of  way  for  a  railroad,  turnpike,  or  com- 
mon road  across  the  lands  of  others  neces- 
sary for  the  successful  prosecution  of  their 
business,  c(»itain  a  provision  that  proceedings 
relating  to  condemnation  shall  be  "according 
to  the  method  of  condemning  land  in  this 
Code  provided,"  and  it  was  held  that  as 
there  was  no  other  provision  for  condemna- 
tion, excei)t  for  condemnation  of  private 
property  for  public  use,  that  method  of  con- 
demnation should  be  followed  in  proceed- 
ings instituted  under  these  sections  of  the 
Code.  Jones  v.  Venable,  120  Ga.  1,  47  S.  B. 
549.  The  analogy  of  the  statute  with  refer- 
ence to  condemnation  for  mining  and  quarfy- 
ing  purposes  to  that  providing  for  the  con- 
demnatlcm  of  rights  of  way  for  tramroads  is 
so  intimate  that  the  principle  of  Jones  v. 
Venable,  supra,  would  seem  to  control,  and 
indeed  was  impliedly  recognized  in  the  litiga- 
tion between  the  parties  to  this  record. 
Hutchinson  v.  Caldwell  Lumber  Co.,  144  Ga. 
565,  87  S.  B.  777. 

It  Is  argued  that  there  is  a  conflict  between 
the  case  of  Garbutt  Lumber  Co.  v.  Georgia  & 
Alabama  Railway,  111  Ga.  714,  36  S.  E.  942, 
and  the  case  of  Jones  v.  Tenable,  120  Q&.  1, 
47  S.  B.  549.  The  former  case  was  consid- 
ered In  the  opinion  in  the  latter  case  and 
clearly  differentiated. 

[3]  S.  The  point  is  made  that  the  condem- 
nation proceeding  is  illegal  because  two  of 
the  assessors  do  not  reside  in  the  county  of 
Grad^,  where  the  condemnation  proceeding 
Is  pending,  but  are  residents  of  Thomas  coun- 
ty. The  provisions  of  Civ.  Code  1910,  {  5206 
et  seq.,  providing  for  the  condemnation  of 
property,  do  not  limit  the  selection  of  asses- 
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sors  to  the  county  where  the  condemnation 
proceedings  are  instituted. 

[4]  4.  There  is  no  merit  In  the  attack  made 
upon  the  condemnation  proceeding  on  the 
ground  that  about  a  year  before  the  present 
application  was  filed  the  defendants  In  error 
had  made  an  application  to  the  ordinary 
which  had  not  been  prosecnted.  The  court 
was  authorized  to  find  that  that  proceeding 
had  been  abandoned,  as  nothing  had  been 
done  under  it  and  a  new  proceeding  was  in- 
stituted without  reference  to  any  prior  ap- 
plication. The  condemnation  proceeding  was 
not  defective  on  account  of  failure  to  com- 
ply with  the  statute,  but  Inasmuch  as  the 
right  of  plaintiff  in  error  to  an  injunction 
in  the  case  pending  in  Thomas  county  has 
been  considered  in  connection  with  the  pres- 
ent writ  of  error,  in  affirming  the  Judgment 
of  the  court  we  give  direction  that  the  fur- 
ther proceedings  in  the  condemnation  be 
stayed  to  await  the  final  determination  of  the 
issues  as  to  whether  or  not  the  lumber  com- 
pany is  entitled  to  condemn  the  land  of  the 
plaintift  in  error  involved  in  the  proceeding 
pending  in  Thomas  superior  court. 

Affirmed,  with  directions.  All  the  Justices 
concur. 

a4«Oa.'36e) 

HUTCHINSON  v.  CALDWELL  LUMBER 
CO.  et  al.    (No.  212.) 

(Supreme  Court  of  Oeorgia.     Jan.  11,  1917.) 

(8vnabu$  ly  the  Court.) 

1.  sauinknt   dovaik   ^=>56— condekitation 
Pbockediros— Fbiyate  Road. 

"In  a  proceeding  under  Civ.  Code  1010,  S 
SOT  et  Bcg.,  to  condemn  a  private  way  over  the 
lands  of  another  person,  in  order  to  entitle  the 
applicant  to  relief,  it  must  appear  that  the  way 
sought  by  him  is  absolutely  indispensable  as  a 
means  or  reaching  his  property."  Wyatt  v. 
Hendrix,  90  S.  E.  057,  deaded  November  17, 
1916,  and  cases  cited. 

[ESd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f§  147-160;  Dec.  Dig.  «=366.] 

2.  EuiNENT  Domain  «=>56,  196— Injunction 
—Condemnation  of  Private  Way. 

A  private  way  over  another's  land,  whether 
under  Civ.  Code  1910,  S  807,  or  section  804,  is 
based  on  necessity,  though  the  procedure  to 
obtain  the  same  may  be  different.  Valdosta 
Railroad  Co.  v.  Adel  Lumber  Co.,  136  Oa.  659, 


71  S.  £1  803.  Where  a  lumber  company  oper- 
ating a  sawmill  sought  to  condemn  a  private 
right  of  way  for  the  purpose  of  constructing  a 
tramroad  belonging  to  another  person,  in  order 
to  reach  certain  timber  lands  belonging  to  the 
applicants,  under  section  804  et  seq.  of  the 
Civil  Code,  the  burden  was  on  the  applicants  to 
show  the  absolute  necessity  for  such  right  of 
way  as  a  means  of  reaching  their  property; 
and  where  in  such  case  an  equitable  petition  was 
filed  to  enjoin  the  defendants  from  entering 
upon  and  condemning  a  right  of  way  through 
the  lands  of  the  plaintiff,  and  the  defendants 
answered  the  petition  admitting  that  "a  tram- 
road  has  been  constructed  in  a  roundabout  way 
in  an  effort  to  reach  and  remove  defendants' 
timber  sought  to  be  reached  by  the  proposed 
tramroad,"  but  averring  that  on  account  of  the 
steep  grades  it  required  two  engines  to  pull 
three  log  trucks  loaded  with  logs,  and  that  it 
is  only  with  great  expense  that  the  tramroad 
can  be  operated  for  transporting  the  timber,  and 
such  condition  renders  the  existing  route  prac- 
tically valueless,  such  admission  conclusively 
negatives  the  opinion  evidence  of  witnesses  for 
the  applicant  to  the  effect  that  the  proposed 
way  across  the  plaintiff's  land  is  a  necessity; 
and  it  was  therefore  error  for  the  trial  judge, 
on  the  hearing  of  the  petition  for  injunction,  to 
dissolve  the  temporary  restraining  order  and  to 
refuse  the  injunction. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
mam,   Cent.   Dig.   %%  147-1(30,  529-534;    Dec. 
Dig.  «=»56,  196.] 
3.  Res  Adjudicata. 

There  ia  no  merit  in  the  contention  as  to 
the  plea  <^  res  adjudicata.  The  facts  presented 
in  the  record  differ  in  a  material  particular  from 
those  appearing  in  the  record  before  the  court 
when  the  decinon  was  rendered  in  the  case  of 
Hutchinson  v. .Caldwell  Lumber  Co.,  144  6a. 
505.  87  S.  E.  777.  A  tramroad  around  the  land 
of  plaintiff  to  the  defendants'  timber  lands  has 
been  constructed  and  opercted  by  the  defend- 
ants since  the  former  trial. 

Error  from  Superior  Court,  Thomas  Coun- 
ty;  W.  R  Thomas.  Judge. 

Action  by  S.  E.  Hutchinson  against  the 
Caldwell  Lumber  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed. 

F.  T.  Myers,  of  Tallahassee,  Fla.,  T.  S. 
Hawes  and  C.  W.  Wlmberly,  Jr.,  both  of 
Bainbrldge,  and  Ira  Carlisle,  of  Cairo,  for 
plaintiff  in  error.  Roscoe  Luke  and  C.  B. 
Hay,  both  of  TbomasviUe,  and  M.  L.  Ledford, 
of  Cairo,  for  defendants  in  error. 


HILL,  J.    Judgment  reversed, 
tlces  concur. 


AQ  tibe  Jos- 


4=9For  other  cans  lee  lame  topio  and  KBT-NTJMBER  In  all  Key-Numbered  Dlgeats  and  Indexes 


Digitized  by 


Google 


W.VaJ 


FOX  T.  HARRIS 


209 


(75  W.  Va.  «») 

FOX  ▼.  HARRIS,  Clerk  of  Senate. 

SAMB  V.  FRIGHARD,  aerie  of  Hoase  of 
Delegates. 

(Suprone  Court  of  Appeals  of  Weat  Virginia. 
Jan.  16,  1917.) 

(ByVabw  (y  the  Court.) 

1.  CONBTITUnONAL   LAW    «==»70(1)— Divisiow 
OT  Powers— PowEBS  op  Judioiabt. 

Gotuts  have  no  power  to  interfere  with 
the  proceedings  of  the  Legislature,  or  to  regu- 
late the  official  conduct  of  the  clerks  of  the  re- 
spective branches  thereof,  after  its  adjournment, 
in  completing  their  journals,  so  long  as  they 
ire  ob^ing  its  rules  and  commands. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
il  Law,  Cent  Dig.  H  12d,  132,  137 ;   Dec;  Dig. 

«=7(k1).] 

2.  JUBISDICTION    or  COUBTfl. 

Jurisdiction  to  prevent  the  clerks  of  the 
respective  bouses  of  the  Legislature,  after  its 
Bdjoarmnent,  from  falsifying  the  journals  sug- 
gested, but  not  decided. 

3.  Mandamus  «=3fl9  —  Clebks  or  Leoibla- 
rcsE— PowEsa. 

This  court  will  not  undertake  by  mandamus 
to  compel  the  clerks  of  the  respective  houses 
of  the  Le^slatnre,  in  making  up  the  journals  of 
those  bodies,  after  adjournment  of  the  Legisla- 
ture, to  expunge  from  the  report  of  one  of  their 
joint  conference  committees  on  disagreeing  votes 
u  the  two  houses,  on  the  passage  of  a  certain 
bill,  matter  alleged  to  have  been  improperly  and 
fraudulently  incorporated  therein,  after  the  re- 
port had  been  adopted  by  the  two  houses,  when 
It  appears  sucli  matter  was  agreed  on  by  said 
committee,  but  was  inadvertently  omitted  from 
its  report,  by  its  derk,  and  was  afterwards  in- 
Mrted  theron  by  the  joint  committee  on  en- 
rolled bills,  pursuant  to  a  joint  rule  of  the  two 
houses,  and  the  bill,  as  thus  corrected,  was  call- 
ed to  the  attention  of  the  respective  houses 
which  adjourned  sine  die,  without  further  ac- 
tion with  reference  thereto. 

[Eld.  Note. — For  other  cases,  see  Mandamus, 
Dee.  Dig.  «s>ee.] 

Orlgliial  petitions  by  Fred  L.  Fox  for  writs 
of  mandamus  against  John  T.  Harris,  Clerk 
of  Senate  and  Ouy  Prlchard,  Clerk  of  the 
House  of  Delegates.    Writs  denied. 

W.  E.  R«  Byrne  and  Thos.  A.  Bledsoe,  both 
of  Charleston,  for  petitioner.  B.  A.  Blessing, 
of  Point  Pleasant,  and  J.  L.  Wolfe,  of  Ripley, 
for  resiwndent. 

WILLL&MS,  P.  Suing  as  a  citizen,  resi- 
dent, and  taxpayer  of  tbe  county  of  Braxton, 
state  of  West  Virginia,  and  as  a  member  of 
the  state  Senate,  relator  prays  for  writs  of 
mandamus  against  John  T.  Harris,  clerk  of 
the  Senate,  and  Guy  Prlchard,  derk  of  tbe 
House  of  Delegates,  commanding  them  that, 
in  making  up  the  Journals  of  the  proceedings 
of  tbe  respective  houses  on  the  2Sth  of  No- 
Tember,  1916,  they  "shall  strike,  omit  and  ex- 
punge from  the  report  of  tbe  committee  on 
conference  on  disagreeing  votes  of  the  Senate 
and  House  of  Delegates  on  Senate  Bill  No. 
1,"  tbe  following  matter,  which  the  altema- 
tlve  writ  alleges  was  falsely,  fraudulently, 
and  unlawfully  forged  by  pasting  on  and  in- 
serting in  said  conference  report,  by  some 


person  or  i>ers(ms  to  tne  relator  unknown,  as 
a  part  thereof  and  after  strid  report  had  been 
adopted  by  a  vote  of  tbe  Senate,  tIz.  : 

"x  on  page  12  Una  7  after  word  'district* 
where  it  appears  the  second  time  insert  the 
following: 

"Provided,  that  in  the  year  in  whidi  a  Presi- 
dent of  the  United  States  is  to  be  elected,  the 
connty  court  of  each  county  shall  convene  in 
regular  or  special  session  on  the  first  Monday  in 
May  of  such  year,  instead  of  the  first  Monday 
of  the  month  preceding. 

"On  page  14,  beginning  with  line  69,  transpose 
all  of  subsection  2  of  section  9&-B-VII  to  line 
1,  page  12,  making  it  subsection  1." 

In  their  returns  respondents  deny  that  this 
matter  was  forged  or  imlawfully  inserted  In 
the  committee's  report,  and  respondent  John 
T.  Harris  avers  tbe  facts  in  relation  thereto 
to  be  as  follows: 

"That  on  the  28th  day  of  Novembw,  1916,  the 
chairman  on  the  part  of  -the  Senate  of  the 
committee  of  conference  on  the  disagreeing  votes 
of  the  two  houses  as  to  Senate  Bill  No.  1,  known 
as  the  registration  bill,  submitted  a  report  from 
said  committee  which  was  read  by  the  clerk 
and  adopted- by  the  Senate;  that  immediately 
thereafter  the  bill  itself  was  taken  up  for  fur- 
ther consideration  and  passed  as  amended  by 
said  report,  and  the  action  of  the  Senate  was 
ordered  to  be  communicated  to  the  House  of 
Delegates;  that  a  'communication  from  the 
House  to  the  Senate  announced  that  that  body 
had  adopted  the  report  of  tbe  committee  of  con- 
ference and  had  passed  the  bill  as  amended  by 
said  report;  whereupon  orders  were  given  the 
supervisor  of  printing  for  the  immediate  enroll- 
ment of  the  bill;  that  after  a  copy  of  the  bill 
as  enrolled  had  been  delivered  by  the  printer, 
upon  an  examination  of  the  same  by  members 
of  the  committee  of  conference,  it  was  stated 
by  them  that  there  were  omissions  in  the  bill 
as  printed,  and  they  subsequently  asked  for  and 
were  handed  the  conference  committee's  report, 
which  upon  examination  showed,  as  was  claim- 
ed, that  the  omissions  had  occurred  in  the  re- 
port itself;  that  the  omitted  matter  had  been 
inadvertently  left  out  by  the  clerk  of  the  com- 
mittee; that  said  matter  had  been  agreed  upon 
by  the  committee,  and,  not  having  been  em- 
bodied in  the  report,  should  be  inserted  therein; 
that  it  had  been  fully  discussed  in  the  commit- 
tee, and  was  understood  by  the  members  there-- 
of;  thereupon  there  was  produced  a  memoranda 
of  the  said  omitted  matter,  which  was  reduced 
to  typewriting  and  embodied  in  the  report  of 
the  conference  committee;  that  said  bill  was 
then  re-enrolled  and  turned  over  to  the  joint 
committee  upon  passed  bills,  otherwise  tcnown 
as  the  joint  committee  on  enrolled  bills,  and  tbe 
errors  and  omissions  therein  corrected  accord- 
ing to  the  correction  of  said  conference  report, 
and  the  chairman  of  the  Senate  Committee, 
comprising  such  joint  committee  on  passed  bills, 
otherwise  known  as  the  Joint  committee  on  en- 
rolled bills,  was  signed  by  the  President  of  the 
Senate  and  the  Speaker  of  tbe  House  and  re- 
ported to  the  Governor  for  his  approbation  by 
said  committee  and  bf  the  Governor  duly  sign- 
ed; and  that  the  chairman  of  the  Senate  com- 
mittee, comprising  such  joint  committee  on  pass- 
ed bills,  otherwise  known  as  tlie  joint  committee 
on  enrolled  bills,  reported  to  the  Senate  the  ac- 
tion of  said  committee  upon  said  bill,  and  that 
the  same  had  been  delivered  to  the  Governor. 
And  respondent,  as  clerk  of  the  Senate  of  West 
Virginia  at  said  time,  denies  any  and  all  impu- 
tation of  fraud,  forgery  or  wrongdoing  on  his 
part,  relative  to  said  correction  and  says  that 
he  is  advised  as  a  matter  of  practice  and  law, 
that  under  the  joint  rules  of  the  Senate  and 
House  of  Delegates  as  adopted  and  in  effect 
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during  said  spedal  aestdon  of  said  Legislatore, 
said  joint  committee  on  passed  bills,  otherwise 
known  as  the  Joint  committee  on  enrolled  bills, 
had  the  right  and  were  empowered  to  correct 
any  errors  or  omissions  they  might  discover  in 
said  enrolled  bill,  as  provided  in  rule  2  of  the 
joint  rules  of  the  Senate  and  House  of  Dele- 
gates. And  respondent  says  that  said  enrolled 
bill  as  corrected  and  signed  by  said  joint  com- 
mittee on  passed  bills,  otherwise  known  as  the 
joint  committee  on  enrolled  bills,  and  by  the 
President  of  the  Senate  and  the  Speaker  of  the 
House,  was  approved  by  the  Governor  before  the 
institntion  of  this  proceeding  and  had  become 
a  law." 

Respondeat  Harris  admits  that,  on  the  re- 
assembling of  the  Senate  after  recess,  on  the 
28tli  of  November,  1916,  relator  did  make  In- 
quiry, on  the  floor  of  the  Senate,  relative  to 
the  correcting  of  said  conference  committee's 
report  and  says: 

The  "Chairman  of  the  conference  committee 
on  the  part  of  the  Senate  arose  and  on  the  floor 
of  the  Senate  explained  said  omission  and  the 
correction  of  said  report  complained  of;  that  at 
that  time  there  was  considerable  confusion  in 
the  Senate  chamber,  that  body  being  in  the  pro- 
cess of  adjournment." 

He  also  avers  he  was  directed  by  the  Presi- 
dent of  the  Senate  to  Incorporate  In  the 
journal  of  the  proceedings  of  that  day  the 
report  of  the  conference  committee  with  the 
aforesaid  omission  supplied. 

Respondent  Prlchard  denies  any  knowledge 
respecting  the  directions  that  were  given  to 
John  T.  Harris,  clerk  of  the  Senate,  by  Its 
President,  and  denies  that  he,  as  clerk  of  the 
House  of  Delegates,  was  ever  directed  to  In- 
sert or  Incorporate  In  said  Senate  BlU  No. 
1  "any  forgery  or  alteration  or  amendment 
other  than  the  amendment  agreed  to  by  said 
conference  committee  and  adopted  by  the 
said  House  of  Delegates,"  and  avers  he  Is 
acting  In  obedience  to  the  wUl  of  the  House 
of  Delegates,  and  that  it  passed  said  Senate 
Bill  No.  1  and  adjourned  sine  die,  before 
these  proceedings  were  Instituted. 

[1]  Jurisdiction  of  the  court  to  control 
the  action  of  the  clerks  of  the  Senate  and 
the  House  of  Delegates  In  making  up  the 
Journals  of  those  bodies,  as  well  as  the  right 
of  a  member  of  either  of  those  bodies  or  of 
a  private  citizen  to  the  relief  sought,  Is  ques- 
tioned by  demurrer  and  motion  to  quash  the 
alternative  writ.  Being  a  co-ordinate  branch 
of  the  state  government,  distinct  from  and 
independent  of  the  judiciary,  It  Is  unques- 
tionably true  that  the  Legislature  Is  not 
amenable  to  the  courts.  They  have  no  pow- 
er to  Interfere  In  any  manner  with  the  pro- 
ceedings of  either  of  Its  component  branches, 
or  with  the  action  of  their  respective  clerks 
In  making  up  the  Journals  of  their  proceed- 
ings, BO  long  as  they  are  acting  In  obedience 
to  the  wdll  of  those  bodies.  This  proposition 
is  self-evident,  otherwise  the  judiciary  would 
be  superior  to  the  legislative  branch  of  the 
government.  We  are  si)eaklng  only  of  the 
power  of  the  courts  relating  to  their  Interfer- 
ence with  legislative  proceedings,  and  not  of 
their  long-recognized,  and  frequently  exer- 
cised right  and  power  to  declare,  in  a  prop- 


er case,  a  legislative  act  unconstitutional, 
after  it  has  been  passed.  That  question 
does  not  arise  here.  The  constitutionality  of 
Senate  BUI  No.  1  Is  not,  and  could  not  be, 
asserted  in  these  proceedings.  But  we  do 
not  say  the  courts  are  powerless  to  control 
the  official  conduct  and  actions  of  the  clerk 
of  the  respective  branches  of  the  Legislature, 
after  Its  adjournment,  if  a  case  were  clear- 
ly made  out,  showing  they  were  violating  the 
command  or  the  rules  of  those  bodies  and 
were  falsifying  the  records  of  their  proceed- 
ings. 

[2]  The  fact  that  the  Journals  of  the  Legis- 
lature, after  they  are  completed,  become  veri- 
ties and  cannot  be  contradicted  would  seem 
to  require  that  Jurisdiction  should  exist  In 
some  trdbunal  to  prevent  their  falsification. 
Such  Jurisdiction,  of  course,  belongs  to  the 
Legislature  Itself,  so  long  as  It  is  In  session, 
but  after  its  adjournment,  the  courts  would 
seem  to  be  the  only  proper  tribunals  to  exer- 
cise it,  in  order  to  prevent  the  perpetration 
of  a  fraud  upon  the  state.  However,  it  is 
not  necessary  to  pass  on  the  question  of  Ju- 
risdiction in  such  case,  until  a  case  arises 
which  demands  a  decision  of  that  question. 

[3]  In  the  present  case  the  facts  do  not 
show  that  either  of  the  respondents  is  vio- 
lating any  rule  or  command  of  the  branch  of 
the  Legislature  of  which  he  is  the  clerk.  We 
may  also  assume  that,  in  such  case,  a  mem- 
ber of  the  Legislature,  or  a  citizen,  who  is  a 
voter  and  taxpayer,  has  such  interest  as 
would  entitle  him  to  maintain  a  proper  pro- 
ceeding in  court  to  prevent  the  fraud.  Bat 
for  the  purpose  of  this  case,  it  is  only  neces- 
sary to  inquire  whether  or  not  respondents 
are  acting  In  obedience  to  the  wUl  of  the 
Legislature,  respecting  the  matter  Incorpo- 
rated in  Senate  Bill  No.  1,  after  the  report 
of  the  Joint  committee  thereon  had  been 
adopted  by  a  vote  of  the  Senate  and  of  the 
House.  The  matter  in  question  had  been 
discussed  in  the  meeting  of  the  Joint  com- 
mittee of  the  two  houses,  and  had  been 
agreed  upon  by  it,  but  the  clerk  of  said  com- 
mittee had  inadvertently  omitted  the  matter 
In  making  up  the  committee's  report,  and 
then,  acting  under  its  interpretation  of  Joint 
rules  No.  2  of  the  Senate  and  House  of  Dele- 
gates, the  committee  on  enrolled  blUs  incor- 
porated the  omitted  matter  into  the  enrolled 
bUl.  This  all  transpired  on  the  28th  of  No- 
vember, 1916,  at  a  special  session  of  the  Leg- 
islature. After  the  reconvening  of  the  Sen- 
ate on  that  day,  after  it  had  recessed,  the 
alleged  fraudulent  alteration  in  the  report 
of  the  committee  was  called  to  the  attention 
of  that  body,  and  a  motion  was  made  by  one 
of  Its  members  that  permission  be  given  the 
relator  to  place  in  the  record  a  statement  In 
reference  thereto,  and,  by  a  vote  of  the  Sen- 
ate, the  privilege  was  denied  him,  and  short- 
ly thereafter  the  Senate  adjourned  sine  die. 
Having  refused  to  expunge  the  matter,  after 
its  attention  was  called  to  It,  the  Senate 
consented,  at  least  tadtly,  to  the  action  of 
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tbe  committee  on  enrolled  bills  in  Incorporat* 
lug  Into  Senate  Bill  No.  1  the  matter  in  ques- 
tion. 

So  mnch  of  joint  rule  No.  2,  adopted  by 
the  House  and  the  Senate,  and  by  which 
tbey  were  then  being  governed,  as  applies  to 
the  question  inrolyed,  is  as  follows: 

"Tho  joint  committee  on  passed  bills,  other- 
wise known  as  the  joint  committee  on  enrolled 
bills,  BhaU  consist  of  five  members  of  the  Senate 
and  five  members  of  the  House  of  Delegates,  to 
be  appointed  by  tbe  presiding  o£Soer  of  each 
bouse,  whose  duty  it  wall  be  to  compare  care- 
fully all  bills  and  joint  resolutions  passed  by 
both  houses,  with  the  enrollment  thereof,  and 
to  correct  any  errors  or  omissions  they  may 
discover  and  to  make  report  to  their  respective 
houses  each  day  of  the  correctly  enrolled  bills 
ot  joint  resolution&" 

The  enrollment  of  Senate  BUI  No.  1  with 
the  omitted  matter  supplied,  by  the  commit- 
tee <m  passed  bills,  must  therefore  be  re- 
garded as  having  been  done  in  accordance 
with  the  will  of  the  Legislature  and  ac- 
cording to  Its  Interpretation  of  its  own  joint 
mle  above  quoted.  It  is  the  duty  of  respond- 
ents to  obey  the  will  of  the  Legislature, 
and,  it  appearing  they  are  doing  so,  it  would 
be  MBsniniTig  a  power,  which  clearly  does  not 
belong  to  this  court,  to  undertake  to  control 
thdr  action  in  the  premises,  and  the  writs 
are  thertfore  denied. 

BITZ,  J.,  absent 

09  6a.  App.  140) 

BASON  V.  STATE.     (No.  TSTft) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(Sytlalut  &v  the  Court.) 

CanaxAL  Pbosbcutiow— OoNVionow. 

No  error  of  law  is  complained  of.  and  the 
evidence  is  sufficient  to  show  the  guilt  of  the 
accused  beyond  a  reasonable  doubt. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Horace  Easoh  brings  error  from  a  convic- 
tion.   Affirmed. 

H.  H.  Elders,  of  R^dsville,  for  plaintUF  in 
error.  W.  F.  Slater,  SoL  Gen.,  of  Eldora,  for 
the  State. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  LUKE^  J.,  concur. 

(M  Ga.  App.  123) 

SAVANNAH  ELECTRIC  CO.  v.  WILHOIT. 
(No.  7529.) 

(Gout  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23, 1917.) 

(Syllabus  by  th«  Cowrt.) 

DnCUBBEBS— OVEBBULINQ. 

The  petition  as  amended  was  not  subject  to 
the  general  and  special  demurrers  urged  against 
it,  and  the  court  did  not  err  in  overruling  the 
demnrreiB. 


Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  between  the  Savannah  Electric 
Company  and  A.  S.  WUhoit  There  was  a 
judgment  for  the  latter  and  tbe  former 
brings  error.    Affirmed. 

Osborne,  Lawrence  &  Abrahams,  of  Sa- 
vannah, for  plaintiff  in  error.  Bonhan  & 
Herzog  and  E.  S.  Elliott,  all  of  Savannah, 
for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 


(19  Ga.  App.  124) 

JACKSON  V.  BRANCH.     (No.  7537.) 

(Conrt  ot  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23, 1917.) 

(Svllabu*  ty  th«  Oovrt.) 

OVKBRITLIRQ   CKBTIOBARI— PBOPBUBTT. 

Considering  the  entire  record,  the  trial 
court  did  not  err  in  overruling  the  demurrer  to 
the  defendant's  plea,  and  in  thereafter  directing 
a  verdict  in  his  behalf ;  and  the  judge  of  the  su- 
perior court  did  not  err  in  overruling  the  cer- 
tiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  P.  P.  Jackson  and  A.  B. 
Branch.  Certiorari  to  the  Superior  Court' 
was  overruled,  and  the  former  brings  er- 
ror.   Affirmed. 

Gober  &  Jackson,  of  Atlanta,  for  plaintiff 
in  error.  Thos.  J.  Lewis,  of  Atlanta,  for 
defendant  In  error. 

WADE,  C.  J.    Judgmoit  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 

(X9  Ga.  App.  135) 

HARRIS  V.  EXCHANGE  BANK  OF  FT. 
VALLEY.    (No.  7632.) 

(Court  ot  Appeals  of  Georgia,  Division  Na  1. 
Jan.  23,  1917.) 

(Eylldbut  ly  the  Court.) 

APPEAI.    AND    EbBOB    <S=»119^— REVIEW— LAW 

or  Cask. 
Tbe  judgment  of  this  conrt  at  the  October 
term,  1915,  in  the  case  then  pending  between 
the  parties  in  this  matter  (17  Ga.  App.  700,  88 
S.  E.  40)  was  a  final  judgment  upon  the  con- 
trolling questions  in  the  affidavit  of  illegality, 
and  the  court  did  not  err  in  dismissing  the  U- 
legality  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4674-4676;  Dec  Dig.  «=» 
1199.] 

Error  from  City  Court  of  Houston  County ; 
A.  C.  Riley,  Judge. 

Action  between  W.  H.  Harris  and  the  Ex- 
change Bank  of  Ft.  Valley.  A  demurrer  was 
sustained  to  the  affidavit  of  illegality  to  an 
execution  issued  on  the  judgment,  and  W. 
H.  Harris  brings  error.    Affirmed. 


""^^^i^^l^-'e^oogle 
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Dnncan  &  Xann,  of  Perry,  for  plaintiff  In 
error.  Brown  &  Brown,  of  E^.  Valley,  (or  de- 
fendant In  error. 

OEOBGB,  3.  This  case  was  before  tbis 
court  at  the  October  term,  1915.  Harris  v. 
Exchange  Bank  of  Ft  Valley,  17  Ga.  App. 
700,  88  S.  E.  40.  The  case  was  then  consid- 
ered on  the  refusal  of  the  trial  court  to  set 
aside  and  vacate  the  Judgment  upon  which 
was  Issued  the  execution  to  which  the  pres- 
ent affidavit  of  illegality  is  filed.  The  grounds 
of  the  motion  to  set  aside  the  Judgment,  so 
far  as  material  here,  are:  (1)  Movant  was 
not  a  party  to  the  trial  of  the  case  In  the 
court  below,  and  never  had  his  day  in  court. 

(2)  Movant  made  answer  to  a  summons  of 
garnishment  in  this  case,  but  did  not  admit 
any  Indebtedness  to  the  defendant  in  fl.  fa. 
Subsequently  a  claimant  Interposed  a  claim 
to  the  fund  referred  to  in  the  answer  of  mov- 
ant and  gave  a  bond  to  dissolve  the  garnish- 
ment, and  for  this  reason  no  legal  Judgment 
could  thereafter  be  rendered  against  movant. 

(3)  Movant's  answer,  in  which  indebtedness 
to  the  defendant  was  denied,  was  not  trav- 
ersed, and  no  valid  Judgment  could  have  been 
rendered  against  him  without  a  traverse  of 
his  answer.  AU  the  questions  made  by  mov- 
ant on  the  former  review  of  this  case  were 
ruled  against  him.  It  must  therefore  be  con- 
sidered as  finally  adjudicated  In  this  case 
that  the  plaintiff  In  error  was  a  iwrty  to 
the  proceeding  In  which  Judgment  was  ren- 
dered against  him;  that  no  traverse  of  his 
answer  In  that  proceeding  was  necessary; 
that  the  said  answer  did.  admit  Indebtedness 
due  by  him  to  the  defendant  In  the  main  case ; 
and  that  the  Judgment  rendered  against  him 
was  legal  and  binding.  In  the  affidavit  of  Il- 
legality stricken  by  the  order  now  under  re- 
view it  Is  alleged:  (1)  The  debt  purported  to 
be  represented  by  said  execution  has  been  paid 
by  this  defendant  in  full,  payment  being 
made  to  the  alleged  claimant  after  the  filing 
of  a  claim  bond  and  before  Judgment  against 
the  plaintiff  in  error  was  rendered  in  the 
court  below.  (2)  Defendant  never  had  his 
day  in  court,  and  has  been  denied  his  consti- 
tutional right  of  trial  by  Jury.  (3)  The 
court  rendering  the  Judgment  was  without 
Jurisdiction  to  render  the  same,  there  being 
no  pleadings  upon  which  any  Judgment  could 
be  legally  rendered  against  the  plaintiff  in 
error.  (4)  The  third  ground  is  amplified  in 
the  fourth,  in  which  it  Is  again  averred  that, 
without  a  traverse  to  the  answer  of  plaintiff 
In  error  in  the  garnishment  proceedings  In 
the  court  below,  no  legal  Judgment  could 
have  been  rendered  against  him. 

The  presiding  Judge  properly  dismissed  on 
motion  the  affidavit  of  Illegality.  The  valid- 
ity of  the  Judgment  having  been  declared  by 
this  court,  the  plaintiff  In  error  could  not  go 
behind  the  Judgment  and  plead  a  payment 
thereof  to  an  alleged  daimant  made  by  him 
before  the  Judgment  was  entered  against  him. 
He  is  precluded,  upon  every  ground  made  In 


his  affidavit  of  Illegality,  by  the  rule  last  an- 
nounced, and  by  the  order  of  the  trial  Judge 
refusing  to  vacate  and  set  aside  the  Judg- 
ment If  res  adjudlcata  Is  a  matter  for  plea 
only,  as  Is  insisted  by  counsel  for  the  plain- 
tiff in  error,  and  if  a  trial  court  may  not 
take  notice  of  the  matters  appearing  of  reo 
ord  in  the  same  case  and  before  him  upon  the 
trial  of  an  issue  raised  in  the  case,  includ- 
ing former  Judgments  of  the  court,  certainly 
the  trial  Judge  Is,  under  the  circumstances 
of  this  case,  bound  to  enforce  the  ruling  of 
this  court  in  the  same  cause,  involving  the 
same  questions.  In  the  main,  and  between  the 
same  parties.  In  Robinson  et  aL  v.  X>umas, 
42  Ga.  616,  Judge  McCay  ruled  that  the  af- 
fidavit of  illegality  In  that  case  was  properly 
stricken  on  motion.  The  precise  point  made 
oy  counsel  for  the  plaintiff  In  error  in  tbis 
case  was  not  raised  In  the  case  last  cited, 
and  the  decision  In  that  case  may  not  be  au- 
thority binding  upon  this  court,  but  the  judg- 
ment in  dismissing  the  affidavit  of  illegality 
must,  for  the  reasons  hereinabove  stated,  be 
affirmed.  This  inevitably  follows,  since  tliis 
court  has  held  the  very  Judgment  In  ques- 
tion to  be  legal  and  binding  on  the  plaintiff 
In  error. 
Judgment  affirmed. 

WADE,  G.  J.,  and  LUKE,  J.,  concur. 


{19  Q«.  App.  IS) 

ENGLISH  v.  GRIFFIN  MERCANTILE  CO. 

(No.  7625.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1»17.) 

(Synaiut  hy  th«  Court.) 

OVEBBULIRO  OF  Cebtiorabi— Pbopbott. 

Under  the  facts  of  this  cause,  as  shown  by 
the  answer  of  the  justice  of  the  peace  to  the 
certiorari,  the  court  did  not  err  in  overruling 
the  certiorarL 

Error  from  Superior  Court  Monroe  Coun- 
ty;   W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  R.  C.  English  and  the  Grif- 
fin Mercantile  Company.  Certiorari  to  re- 
,view  a  Judgment  of  Justice  of  the  peace  was 
overruled  by  the  superior  court  and  the  for- 
mer brings  error.    Affirmed. 

B.  H.  Maury,  of  Bamesvllle,  for  plaintiff 
In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C  J.,  and  GEORGE,  J.,  concur. 

(19  Oa.  App.  1«2) 
BRANDON  ▼,  AMERICAN  NAT.  BANK. 

(No.  7381.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1017.) 

(SyUaltts  hy  the  Court.) 

OVEEBUUNO  OF  CEETIOBABI— PBOPBIKIT. 

Under  the  facta  of  this  case  the  judge  of 
the  superior  court  did  not  err  in  overruling  the 
certiorari.  . 
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Error  from  Superior  Oonrt,  Fnlton  Ooon- 
ty;  Geo.  I*  Bell,  Judge. 

Action  between  H.  H.  Brandon  and  the 
Ameiicfln  National  Bank.  Certiorari  by  the 
former  was  overruled  by  the  superior  court, 
and  the  former  brings  error.    Affirmed. 

Watt  Kelly,  of  Atlanta,  for  plaintiff  in  er- 
ror.  M.  Herzberg,  of  Atlanta,  for  defendant 
In  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  coa- 

cur. 

(19  Qa.  App.  122) 
NATIONAL  CO.  T.  A.  KOMMEL  &  SON. 
(No.  7503.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(Syttahiu  iv  the  Court.) 
t  Chaboe  of  Coukt— Sdfficibnct. 

The  charge  of-  the  court,  when  considered 
u  a  whole,  was  most  favoraUe  to  the  plaintiff 
in  error,  and  not  subject  to  the  objections  point- 
ed out  in  the  record. 
2.  Vebdici^— BviOBHCB— SixrnoiKNCY. 

The  issues  of  this  cause  were  fairly  sub- 
mitted to  the  jury,  and  there  was  evidence  to 
authorize  the  verdict.. 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Judge. 

Action  between  the  National  Company  and 
A.  Kommel  &  Son.  There  was  a  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

Franklin  A  Langdale,  of  Valdosta,  for 
plaintiff  in  error.  Woodward  &  Smitii,  of 
Valdosta,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE,  J.,  concur. 


(M  Go.  App.  19«)  

BISHOP  V.  MAYOR,  ETC.,  OF  CITY  OF  SA- 
VANNAH.   (No.  7766.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  28,  1917.) 

(8iinaba»  ty  the  Covrt.) 

UUHICIFAI.  COBPOBATIONS  «=>816(1)  —  Ao- 
IION  —  NEOUGENCE  —  SUrFIOIENCT  OF  PE- 
TITION. 

The  petition  as  amended  set  forth  a  cause 
of  action,  and  the  court  erred  in  dismissing  it 
on  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
(kirporations,  Cent.  Dig.  I  1711;  Dec.  Dig.  «s> 
816(1).] 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  I/.  M.  Bishop  against  the  Blayor, 
etc,  of  Savannah.  Judgment  for  defendant 
dismissing  the  petition  upon  demurrer,  and 
plaintiff  brings  error.     Reversed. 


Oliver  &  Oliver,  of  Savannah,  for  plalntUt 
in  error.  Robt  J.  Travis  and  David  S.  At- 
kinson, both  of  Savannah,  for  defendant  in 
error. 

BROYLES,  P.  J.  This  was  a  personal  In- 
jury damage  suit  against  the  city  of  Savan- 
nah.   The  petition  alleged  that: 

"On  September  2,  1916,  and  prior  thereto, 
the  mayor  and  aldermen  of  the  aty  of  Savan- 
nah, through  its  agents,  servants,  and  employes, 
had  been  engaged  in  the  laying  of  a  pavement 
on  that  portion  of  the  LouisviUe  Road  west  of 
the  Ogeecbee  canal,  and  in  performing  other 
general  repairs  and  overhauling  of  the  said 
street,  and,  while  so  employed,  they  had  and 
maintained  a  large  concrete  mixing  machine, 
which  concrete  mixing  machine  the  said  mayor 
and  aldermen  of  the  city  of  Savannah  had, 
through  its  servants,  agents  and  employes,  set 
up  in  close  proximity  to  the  street  car  track  of 
the  Savannah  Electric  Railway  passing  west- 
ward on  the  Louisville  Road.  On  September  2, 
1915,  petitioner  was  employed  as  a  street  car 
conductor  for  the  Savannah  Klectric  Com- 
pany, and  at  about  7:30  o'clock  upon  that 
morning  was  running  his  car  out  the  LouisviUe 
lioad  to  Mill  Haven,  and  bad  on  bis  car  39  or 
40  passengers.  Petitioner  was  busily  engaged, 
and  had  his  attention  centered  in  the  collecting 
of  fares  from  his  many  passengers,  and  in  at- 
tending to  the  varied  duties  required  in  the  op- 
eration of  a  street  car,  and,  as  his  car  was  pro- 
ceeding westward,  he  was  standing  on  the  run- 
ning board,  on  the  right-band  side  of  said  car, 
going  west,  with  his  face  toward  the  inside  of 
the  car,  collecting  his  fares  aforesaid,  and,  as 
he  was  thus  standing,  with  his  right  side  toward 
the  front  of  the  car,  and  his  face  toward  a  pas- 
senger, of  whom  he  had  just  collected  a  fiire, 
and  as  he  was  reaching  op  to  ring  up  the  fare 
which  he  bad  just  collected,  he  was  struck  just 
back  of  his  right  ear  by  the  concrete  mixing 
machine,  which  was,  at  that  time,  standing 
•  •  •  about  18  inches  from  the  north  rail  of 
the  street  car  track.  This  position  was  so  close 
to  the  said  street  car  track  as  to  be  a  menace 
to  the  employs  of  the  Savannah  Electric  Com- 
pany and  passengers  thereof,  which  fact  was 
known  to  the  said  mayor  and  aldermen  of  the 
city  of  Savannah,  its  servants,  agents,  and  em- 
ployes. In  the  exercise  of  ordinary  care  the 
mayor  and  aldermen  of  the  city  of  Savannah 
should  have  known  of  such  danger;  •  •  • 
the  concrete  mixing  machine  being  then  in  the 
position  where  it  had  been  placed  by  the  mayor 
and  aldermen  of  the  dty  of  Savannah." 

The  petition  then  minutely  describes  the 
Injuries  sustained  by  the  plaintiff,  and  pro- 
ceeds as  follows: 

"At  the  time  of  receiving  the  injuries  describ- 
ed, he  was  in  the  exercise  of  all  ordinary  care 
and  diligence,  did  not  know  of  the  presence  of 
the  concrete  mixing  machine,  could  not,  in  the 
exercise  of  ordinary  care,  have  discovered  the 
same,  and  is  free  from  fault.  Petitioner's  in- 
juries are  due  entirely  to  the  fault  and  neg- 
ligence of  the  mayor  and  aldermen  of  the  city 
of  Savannah^  for  the  following  reasons:  (1)  Be- 
cause the  said  mayor  and  aldermen  of  the  city 
of  Savannah  had  stationed  said  mixing  machine 
in  such  close  proximity  to  the  street  car  track 
as  to  be  a  menace  to  petitioner  and  other  per- 
sons properly  riding  on  street  cars;  (2)  because 
the  said  mayor  and  aldermen  of  the  city  of 
Savannah  had  not  performed  its  legal  duty  in 
having  its  streets  reasonably  clear  of  obstruc- 
tions, for  the  operation  of  street  cars  thereon, 
as  it  is  legally  bound  to  do;  (3)  because  the  said 
mayor  and  aldermen  of  the  city  of  Savannah, 
for  the  reasons  aforesaid,  had  not  furnished  a 
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safe  and  snitable  highway  for  the  operation  of 
street  cars  along  the  said  track." 

Questions  of  negligence  are  ordinarily  for 
the  Jury.  In  this  case,  under  the  facts  as 
shown  in  the  petition,  there  are  several  sndi 
questions,  to  wit:  (1)  Was  tt  negligence  for 
the  dty  to  leave  the  concrete  mixing  machine 
within  18  inches  of  the  street  car  tracK?  (2) 
If  so,  was  such  negligence  the  proximate 
cause  of  the  plaintilTs  injuries,  or  was  it  a 
contributing  cause  thereto?  (3)  Was  the 
plaintiff,  or  the  motorman  of  the  street  car, 
negligent,  under  the  facts  as  alleged,  In  at- 
tempting to  move  the  street  car  by  the  con- 
crete mixing  machine?  (4)  If  so,  was  such 
negligence  the  proximate  cause  of  the  plain- 
tiff's injuries,  or  a  contributing  cause  there- 
to? (5)  Could  the  plaintiff,  or  the  motorman, 
by  the  exercise  of  ordinary  care,  have  avoid- 
ed the  consequences  of  the  defendant's  previ- 
ous negligence?  All  these  questions  of  fact, 
with  appropriate  instructions,  should  have 
been  submitted  to  the  Jury.  It  follows  that 
the  court  erred  in  dismissing  the  petition  on 
general  demurrer. 

Judgment  reversed. 

JENKINS  and  BU)ODW0RTH,  JJ.,  con- 
cur. 

(19  Oa.  App.  ISS) 

MORROW  V.  ALBANT  WAREHOUSE  00. 

(No.  7631.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23.  1917.) 

(SytUbut  hy  the  Oourt.) 

Nonsuit— No  Ebbob. 

Under  the  facts  of  the  case  as  disclosed  by 
the  record,  there  was  no  error  in  awarding  a 
nonsuit 

Error  from  City  Court  of  Albany;  Clay- 
ton Jones,  Judge. 

Action  by  E.  H.  Morrow  against  the  Al- 
bany Warehouse  Company.  Judgment  of 
nonsuit,  and  plaintiff  brings  error.    Affirmed. 

Walters  &  Redfeam,  of  Albany,  for  plain- 
tiff in  error.  R.  J.  Bacon,  R.  H.  Ferrell,  and 
Pottle  &  Hofmayer,  all  of  Albany,  for  de- 
fendant In  error. 

BBiOYLETS,  P.  J.     Judgment  affirmed. 

JENKINS     and     BliOODWORTH,     JJ., 

concur. 


(19  Oa.  App.  184) 

HORTON  V.  UNION  STORE.    (No.  7598.) 

(Cjourt  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1917.) 

(Syttalus  ly  the  Court.) 

1.  Landlobd  and  Tenant  «=»246(4)— Lien- 
Subtenant— Statute. 
Where  a  tenant  sublets  land  without  the 
landlord's  permission,  the  landlord  is  entitled  to 
make  bis  rent  out  of  the  crop  grown  on  the 
land  by  the  subtenant,  on  a  distress  warrant 
issued  against  the  principal  tenant.     Civ.  Code 


1910,  i  8340;  Alston  v.  Wilson,  64  Ga.  482; 
Andrew  v.  Stewart,  81  Ga.  53,  7  S.  B.  189  (3) ; 
Thompson  v.  Commercial  Guano  Co.,  93  6a. 
282.  20  S.  E.  309;  Hudson  v.  Stewart,  110 
Ga.  37,  40,  41,  35  S.  E.  178;  Leonard  v.  Fields, 
143  Ga.  479,  481,  85  S.  E.  315:  Long  v.  Clark, 
16  Ga.  App.  355,  85  &  E.  358  (1). 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  997 ;  Dec.  Dig.  «=>246(4).] 

2.  RENnmoN  of  Juoouent. 

Under  tlie  ruling  of  the  authorities  cited 
in  the  preceding  headnote  and  the  agreed  state- 
ment of  facts  m  the  instant  case,  the  conrt, 
exercising  by  consent  the  functions  of  both 
judge  and  jury,  did  not  err  in  rendering  judg- 
ment in  favor  of  the  plaintiff  in  the  distress  war- 
rant 

Eh-ror  from  City  Conrt  of  Sparta;  B.  W. 
Moore,  Judge. 

Proceedings  upon  distress  warrant  by 
Union  Store  against  Paul  Horton.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

T.  M.  Hunt,  of  Sparta,  for  plaintiff  In  er- 
ror. Burwell  &  Fleming,  ot  Sparta,  for  de- 
fendant in  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(U  Oa.  App.  125) 
EMPIRE  STATE  JEWELRY  CO.  v.  GRANT 
JEWELRY  CO,    (No.  767&) 

(Ckturt  of  Appeals  ot  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(Syttaius  hy  the  Oourt.) 

1.  Sales  «=>354(6),    435(3)  —  Wabbabtt  — 

Plbadino. 
The  plea  sufficiently  indicated  that  the  guar- 
anty as  to  the  respective  weights  of  the  dia- 
monds sold  to  the  defendant  was  made  before 
the  purchase,  and  not  thereafter,  and  that  the 
alleged  false  representations  as  to  the  weights 
induced  the  purchase;  and  the  court  did  not 
err  in  overruling  the  demurrer  thereto  upon  that 
and  other  grounds. 

[Ed.  Note.— Fbr  other  cases^  see  Sales,  Cent 
Dig.  U  1016,  1241-1343;  Dec.  Dift  i©=» 
354(6),  435(3).] 

2.  Sbt-Off  and  Courtebcujh  ^s>27(2)— 
Action  on  Note  fob  Pbiob  of  Goods— 
Recoupment. 

The  fact  that  the  purchaser  afterwards  gave 
notes  for  the  remainder  of  the  purchase  price 
then  unpaid  would  not  prevent  the  purchaser 
from  setting  up  bv  way  of  recoupment  a  claim 
for  damages  based  on  an  alleged  deficiency  in 
the  weights  of  the  diamonds  purchased,  since 
such  damages  arose  out  of  the  original  contract 
of  purchase,  and  not  under  any  special  condi- 
tions or  stipulations  contained  in  the  simple 
promissory  notes  executed  to  close  the  original 
purchase-money  account.  The  case  of  Dooley 
V.  Gorman,  104  Ga.  767,  31  S.  £1  203  (1),  te  not 
in  point,  as  the  note  sued  upon  in  this  case 
does  not  purport  to  set  forth  the  entire  con- 
tract between  tiie  parties,  but  only  fixes  in  part 
the  amount  to  be  paid  by  the  maker  to  the  payee, 
and  the  date  when  one  such  payment  shall  be 
made. 

[Ed.  Note.— For  other  cases,  see  Set-OS  and 
Counterclaim,  Cent  Dig.  |  46;  Dec  Dig.  «=3 
27(2).] 


^saFoT  oUier  case*  sea  same  topic  aad  KBT-NUMBSR  in  all  Key-Numband  Dlgesu  asd  Indaxas 

Digitized  by  VjUUS' It: 


Ga.) 


BOWMAN  &  TARPIiET  y.  ATLANTIC  ICE  &  COAL  CORP. 


215 


8.  Sams  <S=»288(6)— Action  fob  Pbiob— Dam- 
AOES  roB  Bbeach  07  Wakbanty. 
According  to  the  testiinoiiv  in  behalf  of  the 
defendant,  the  notes  given  to  the  plaintiff  in  set- 
tlement of  the  amount  dne  on  open  acconnt  for 
the  parchase  money  of  certain  diamonds  were 
executed  and  delivered  b^ore  the  defendant 
had  discovered,  or  there  had  been  brought  to  its 
attention,  any  reason  to  investigate,  and  before 
it  had  a  reasonable  opportunity  to  discover  the 
bruch  of  warranty  on  the  part  of  the  seller  as 
to  the  weights  of  the  diamonds  purchased,  and 
therefore  the  defendant  was  not  estopped  from 
setting  up  its  claim  (or  damages  because  of  the 
giving  of  the  notes. 

[Eid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  823;    Dec.  Dig.  «=>288(6).l 

4.  Appeal    and    Bbbob    4=31002— VEBDicrr— 

CON0I.VBIVKNBSa. 

The  testimony  was  in  sharp  conflict,  but 
there  was  evidence  to  support  the  finding  of  the 
jorv  in  favor  of  the  defendant;  and.  since  that 
finding  has  been  approved  by  the  trial  judge, 
this  court  will  not  set  it  aside. 

(Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent.  IXg.  {{  3936-3937 ;  Dec.  Dig.  «=> 
1002.] 

Error  from  Superior  Conrt,  Baldw^  Comi- 
ty; J.  B.  Park,  Judge. 

Action  between  the  Empire  State  Jewelry 
Company  and  tbe  Grant  Jewelry  Company. 
Judgment  for  the  Grant  Jewelry  Company, 
and  tbe  Empire  State  Jewelry  Company 
brings  error.    Affirmed. 

D.  &  Sanford,  of  Milledgeville,  for  plain- 
tiff In  error.  Hlnes  dc  Vinson,  of  Mllledge- 
vlUe,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  afDrmed. 

GEORGE  and  LUKE,  JJ.,  concor. 


(U  Qa.  App.  141) 

BRTANT  T.  STATE. 


(Na  7962.) 


(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23.  1917.) 

(SyVabui  ly  the  Cowrt.) 

1.  HomciDK  9=>309(5)  —  Volttntabt   yiux- 

SI.AUOHTBa— iNSTBUOnONB— EVIDBNCB. 

me  evidence  made  out  a  case  of  justifiable 
h«Hnicide  or  of  murder,  and  the  court  therefore 
erred  in  instructing  the  jury  as  to  the  law  of 
voluntary  manslaughter. 

\!EA.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  654;    Dec.  Dig.  «3>309(6).] 

2.  Gbiicinai.  Law  «=>1134(3)  —  AppiaIi—Rb- 

HABKB    or    C017NSEI>— CONBIDKBATION. 

The  exception  taken  to  certain  remarks  of 
oonnsel  for  the  state  need  not  be  considered, 
since  the  case  must  be  retried,  and  it  is  not 
reasonable  to  suppose  that  the  remarks  com- 
plained of,  which  were  vrithdrawn  by  counsel, 
will  be  repeated. 
The  remaining  exceptions  are  without  merit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2989,  2990,  3056;  Dec.  Dig. 
«=»1134(8).] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Herman  Bryant  was  convicted  of  crime, 
and  he  brings  error.    Reversed. 


W.  B.  Sloan,  of  Gainesville,  E.  O.  Dobbs, 
of  Buford,  and  C.  R.  Faulkner,  of  Bellton,  for 
plaintiff  In  error.  Bobt  McMillan,  Sol.  Gen., 
of  GlarkesvUle,  for  the  State. 

WADE,  C.  J.    Judgment  reversed. 

GEORGE  and  LUKE,  JJ.,  concur. 

(19  Qa.  App.  115) 
BOWMAN  &  TARPLBY  y.  ATLANTIC  ICE 
&  COAL  CORP.     (No.  7241.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  23, 1017.    Motion  for  Rehearing 

Denied  Feb.  1,  1917.) 

(SyOaiiu  ly  the  Court.) 

1.  Appeal  and  Ebbob  4=91068(1)— Rxvisw— 
Habhless  Ebbob. 

Error  in  sustaining  an  objection  to  the  ad- 
missibility of  evidence  is  cured  if  subsequently 
the  testimony  objected  to  be  admitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4195,  4200;  Dec.  Dig.  «=» 
1058(1).] 

2.  EviDENOE  €=>174(5) — Seoohdabt  Evidence 
— ^What  Constitutes. 

Where  a  bill  of  lading  Is  executed  in  trip- 
licate by  the  same  stroke  of  the  pen,  any  one 
of  these  three  papers  may,  upon  proper  iden- 
tification, be  used  as  an  original.  Especially 
is  this  true  where  the  evidence  shows,  as  in 
this  case,  that  one  of  the  triplicate  bills  of  lad- 
ia^  was  delivered  to  the  defendant  one  to  the 
railroad  company,  and  the  other  retained  by  the 
plaintiff:  the  one  retained  by  tbe  plaintiff  being 
marked  ''ori^nal,"  and  it  being  the  one  offered 
in  evidence  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  567;    Dec.  Dig.  <S=»174(6).] 

3.  Sales  €=3343;  344— Actions— Recovebt. 

A  provision  m  a  contract  for  the  sale  of 
goods,  "the  cash  for  the  amount  wanted  to 
accompany  each  order,"  does  not  require  the 
court  to  charge  the  jury  that  the  plaintiff  could 
not  recover  if  credit  be  extended. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  fl  947-965 ;   Dec.  pig.  «=»343,  344.] 

Ehrror  from  City  Court  of  CarroUton; 
James  Beall,  Judge. 

Action  by  the  Atlantic  Ice  &  Goal  Corpo- 
ration against  Bowman  &  Tarpley.  There 
was  a  judgment  for  plalntUf,  and  defendant 
brings  error.    Affirmed. 

Leon  Hood,  of  CarroUton,  for  plalntUI  in 
error.  Buford  Boykin  and  Raymond  Robin- 
son, both  of  CarroUton,  for  defendant  in  er- 
ror. 

LUKE,  J.  This  is  an  action  by  the  Atlan- 
tic Ice  &  Coal  Corporation  against  Bowman 
&  Tarpley  upon  an  account  The  right  of 
action  arises  by  reason  of  a  contract  entered 
Into  between  the  plaintiff  and  the  defendants, 
wherein  the  plaintiff  agreed  to  ship  lee  to  the 
defendants  at  Bowdon,  Ga.,  at  a  stated  price. 
The  contract  provides  that  It  is  not  trans- 
ferable except  upon  the  written  consent  of 
the  Atlantic  Ice  &  Coal  Corporation.  It  con- 
tains the  further  language: 

"The  -sash  for  the  amount  wanted  to  accom- 
pany each  order." 
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Tbe  plaintiff  contended  that  It  shipped, 
pursuant  to  the  contract,  Ice  to  the  amount  of 
1131.60.    Tbe  defendants  pleaded  that: 

"While  the  ice  waa  shipped,  yet  the  partner- 
ship of  Bowman  &  Tarpley  did  not  receive  the 
ice ;  that  the  ice  was  received  by  Bowman  & 
Williams,  another  partnership;  that  A.  J. 
Bowman,  a  member  of  both  partnerships,  noti- 
fied the  plaintiff  at  the  time  the  first  order  was 
placed  for  ice  of  the  dissolution  of  the  firm  of 
Bowman  &  Tarpley  and  the  formation  of  a  new 
partnership  of  Bowman  &  Williams,  and  in- 
structed the  plaintiff  to  ship  the  ice  'to  the  new 
partnership. 

The  trial  of  the  case  resulted  In  a  verdict 
favorable  to  the  Atlantic  Ice  &  Coal  Cor- 
poration. Bowman  &  Tarpley  excepted  to 
the  rulings  of  the  court  tn  the  admission  of 
evidence. 

[1]  1.  Tbe  first  assignment  of  error  is  that 
tbe  court  refused  to  permit  tbe  defendants 
during  tbe  trial  to  prove  by  tbe  plaintlfTs 
manager,  Mr.  Hancock,  that  be  bad  actual 
knowledge  of  the  dissolution  of  tbe  partner- 
ship before  any  ice  was  shipped  under  tbe 
contract:  such  knowledge  having  been  given 
by  tbe  said  A.  J.  Bowman.  When  the  de- 
fendants first  undertook  to  make  this  proof 
while  Mr.  Hancock  was  testifying,  the  court 
did  rule  out  the  evidence,  and  that  rul- 
ing was  adhered  to  when  objection  was  made 
while  A.  J.  Bowman  was  testifying,  but  tbe 
record  shows  subsequently  that  A.  J.  Bow- 
man testified  without  objection  as  follows: 

"I  told  him,  Mr.  Hancock,  the  manager  of  the 
Atlantic  Ice  &  Coal  Corporation,  that  the  firm 
of  Bowman  &  Tarpley  bad  been  out  of  business 
about  six  weeks,  and  that  Bowman  &  Williams 
had  purchased  the  German  restaurant  at  Bow- 
don  and  had  repacked  the  icehouse  and  bad  over- 
hauled it,  and  if  they  wanted  to  sell  Bowman 
&  Williams  at  the  price  contracted  for  with 
Bowman  &  Tarpley,  to  send  it  ahead,  and  he 
sent  it;  that  the  first  shipment  of  ice  was 
shipped  to  Bowman  &  Williams  and  tbe  balance 
of  the  ice  was  shipped  ,to  Bowman  &  Williams, 
and  such  payments  ax  wore  made  on  the  ice  were 
made  by  Bowman  &  Williams." 

Mr.  Hancock,  tbe  manager  of  the  Atlantic 
Ice  &  Coal  Corporation,  the  person  with 
whom  contract  and  all  conversations  were 
bad,  was  recalled  as  a  witness,  and  permitted 
without  objection  to  testify: 

"I  have  heard  what  Mr.  Bowman  said  about 
having  a  conversation  with  me  in  May  over  the 
telephone,  and  that  he  told  me  that  Bovnnan  & 
Tarplev  had  dissolved,  and  that  Bowman  &  Wil- 
liams bad  formed  a  partnership  and  I  could 
ship  the  ice  to  them  on  those  terms.  I  never 
had  any  such  conversation.  I  never  knew  about 
Bowman  &  Williams." 

These  witnesses  having,  subsequently  to 
tbe  objections  which  were  overruled,  answer- 
ed without  objection  tbe  questions  objected 
to,  tbe  issues  were  submitted  to  tbe  jury,  and 
error.  If  any,  was  cured. 

[2]  2.  Error  was  assigned  upon  tbe  admis- 
sion of  tbe  bills  9f  lading  covering  the  several 
shipments  of  ic^  sued  for;  the  objection  of- 
fered being  that  copy  bills  of  lading  were  in 
evidence  Instead  of  originals.  The  record 
shows  that  tbe  bills  of  lading  were  executed 


In  triplicate  and  made  with  one  stroke  of 
the  pen,  and  that  tbe  one  admitted  was  mark- 
ed "original."  One  of  the  bUls  of  lading  was 
sent  to  the  railroad,  one  to  Bowman  &  Tar- 
pley,  and  the  other  was  retained.  The  one  In- 
troduced in  evidence  was  the  one  retained  by 
the  shipper.  In  Greenleaf  on  Evidence,  1 561, 
it  is  said: 

"There  are  three  cases  in  which  notice  to  pro- 
duce is  not  necessary:  First,  where  the  instru- 
ment to  be  produced  and  that  to  be  proved  are 
duplicate  originals;  if,  in  such  case,  tbe  original 
being  in  the  hands  of  the  other  party,  it  is  in 
his  power  to  contradict  the  duplicate  oriBinal 
by  introducing  the  other,  if  they  vary ;  secondly, 
where  the  instrument  to  be  proved  is  in  itself 
a  notice,  such  as  a  notice  to  quit,  or  notice  of 
the  dishonor  of  a  bill  of  exchange ;  and,  thirdly, 
from  the  nature  of  the  action,  the  defendant 
has  notice  that  the  plaintiff  intends  to  charge 
him  with  possession  of  the  instrument,  as,  for 
example,  in  trover  for  a  bill  of  exchange." 

Also  see  American  Tie  &  Timber  Company 
V.  Tyler,  18  Ga.  App.  640,  90  S.  E.  86;  Lewis 
V.  Phillips-Boyd  Publishing  Company,  18  Ga. 
App.  181,  89  S.  B.  177.  This  ground  is  with- 
out such  merit  as  would  entitle  tbe  plaintiff 
in  error  to  a  reversal  of  tbe  jud{;ment  of  tbe 
lower  court 

[3]  8.  Tbe  plaintiff  In  error  excepts  be- 
cause tbe  judge  failed  to  charge  tbe  Jury 
that.  If  tbe  contract  provided  that  no  Ice  was 
to  be  shipped  unless  the  cash  accompanied 
the  order,  there  could  be  no  recovery.  The 
language  In  the  contract,  "the  cash  for  the 
amount  wanted  to  accompany  each  order," 
would  not  defeat  tbe  plaintiff's  right  to  re- 
cover for  tbe  Ice  sold  and  delivered  simply 
because  credit  was  extended  to  tbe  purchaser. 
This  ground  of  exception  is  without  merit. 

There  was  evidence  to  support  tbe  verdict 

Judgment  affirmed. 

WADE,  0.  3»  and  GEORGE.  J.,  concur. 


at  Oa.  App.  142) 

WEST  V.  STATE.     (No.  7922.) 

(Court  of  Appeals  of  Georgia,  Division  No,  1. 
Jan.  23,  1917.) 

(Syttabua  Iv  <%«  Court.) 
1.  Cktminal  Law  «=>278r2)— Gband  Jubt  «=9 
18,  19— Objections  to  Jurobs — Chaixenob. 
Objection  that  one  of  the  grand  jurors  named 
on  the  indictment  and  who  returned  tbe  indict- 
ment was  ineligible  as  a  grand  juror  because  he 
had  served  as  a  grand  juror  of  the  court  at  the 
term  thereof  next  preceding  the  finding  of  the 
indictment  should  have  been  made  by  challenge, 
it  affirmatively  appearing  that  the  defendant 
was  arrested,  gave  bond,  and  was  fully  appris- 
ed of  the  fact  that  the  grand  jury  returning  the 
true  bill  of  indictment  would  investigate  the 
case  against  him ;  and  this  is  true  whether  the 
grand  juror  was  a  regularly  drawn  juror  or  waa 
"caught  up"  by  the  sheriff  under  Instructions 
of  the  court  The  disqualification  of  the  grand 
juror  is  propter  defectum.  On  beine  sworn 
such  grand  juror  stood  upon  the  same  basis  as 
if  he  had  been  regularly  drawn.  His  service 
became  a  matter  of  public  record,  and  of  chal- 
lenge by  the  defendant  in  tbe  exercise  of  due 
diligence.     The  plea  in  abatement  setting  up 
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the  eToand  Indicated  above,  was  properly  over- 
mled.  Folda  v.  State,  123  Ga.  167,  SI  S.  B. 
306(2) ;  Edwards  v.  State,  121  Ga.  591,  49  S.  E. 
671  ffi) ;  Parria  v.  State,  125  Ga.  777,  64  S.  B. 
751(3) ;  Brooka  t.  State,  12  Ga.  App.  105,  70 
S.  E.  766. 

[Ed.  Note.— XV>r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  640,  641;  Dec.  Dig.  «=» 
278(2) ;  Grand  Jnry.  Cent  Dig.  §{  48-55;  Dec. 
Dig.  «=»18.  19.] 

Z  CsnnNAi,  Law  «=3689(5)  —  Trial  —  Cow- 
duct  OF  Shkbifv. 
The  sheriff,  before  the  call  of  the  case  for 
trial,  remarked  that  "Bob  West  (the  defendant] 
was  a  ver;r  food  negro,  bat  that  ne  wonid  gam- 
ble or  skin,"  and  this  remark  was  made  the 
basis  for  a  motion  for  continuance  of  the  case 
for  trial  by  another  jury ;  whereupon  the  court 
ordered  the  entire  panel  of  jurors  to  be  put  up- 
on the  Toir  dire,  required  die  statutory  voir  dire 
questions  to  be  propounded  to  each  juror,  and  in 
addition  inquired  of  each  juror  whether  he  beard 
the  remark  of  the  sheriff,  and  whether  such  re- 
mark would  influence  them  niton  the  trial,  and 
especially  iostmcted  the  jurors  that  the  case 
should  be  tried  according  to  the  evidence,  and 
not  upon  the  remark  of  the  sheriff.  Held,  the 
motion  was  properly  overruled.  If  the  motion 
is  considered  eiuer  as  a  challenge  to  the  array 
or  to  the  poll,  the  timely  conduct  of  the  jud^e, 
the  investigatiMi  made  by  him,  and  his  decision 
that  the  jurors  were  qualified  to  try  the  case, 
were  at  once  proper  and  correct.  Compare 
Wells  V.  State,  102  Ga.  668,  29  S.  B.  442; 
Lewis  ▼.  State,  118  Ga.  803,  45  S.  B.  602; 
Bryan  t.  State,  124  Ga.  79,  62  S.  B.  298. 

UM.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  1316;   Dec.  Dig.  <8=>689(6).] 

3.  Conviction— BviDKNCB—StJFFicnBNOT. 

There  was  positive  evidence  of  the  guilt  of 
the  accused,  ana,  although  there  was  an  attempt 
to  impeach  the  witness  for  the  state  by  proof 
of  baa  diaracter,  the  jury  believed  his  teati- 
mony. 

Error  from  City  Conrt  of  Madison;  K.  S. 
Anderson,  Judge. 

Bob  West  was  convicted  of  crime,  and  he 
brings  error.    Affirmed. 

WUUford  &  Lambert  of  Madison,  for  plain- 
tiff In  error.  A.  G.  Foster,  of  Madison,  for 
defendant  in  error. 

OEOROB,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


09  Ga.  App.  187) 
THOMPSON  OIL  MILL  CO.  v.  MTTRRA.T 
CO.    (No.  7653.) 

(Coort  of  Appeals  of  Georgia,  Division  No,  1. 
Jan.  23,  1017.) 

(BvUahut  bn  the  Court  J 
Account,  Action  on  9=»23— Actions— Bvi- 

DBNCB— SumciKNCT. 
nie  ondispnted  evidence  demanded  a  find- 
ing for  the  plaintiff  in  at  least  the  amount  re- 
covered.    The  court  therefore  did  not  err  ta 
directing  the  verdict 

[Ed.  Note.— For  other  cases,  see  Account  Ac- 
tion on.  Cent  Dig.  U  74-77;    Dec.  Dig.  «=> 

Error  from  Superior  Court,  Polaskl  Conn- 
tj;  B.  D.  Grabam,  3>iidge. 
Action   by   the  Murray  Company  against 


the  ntompson  Oil  Mill  Company,  niere  was 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  L.  Grlce,  of  HawMnsvlUe,  and  Hall  & 
Grlce  and  Chas.  J.  Blocb,  all  of  Macon,  for 
plaintiff  In  error.  H.  F.  Lawson,  of  Hawk- 
insvUle,  for  defendant  In  error. 

OBORGB,  J.  The  Murray  Company 
brought  suit)  against  the  Thompson  Oil  Mill 
Company  upon  an  open  account  In  the  city 
court  of  Pulaski  county.  This  court  was 
abolished  and  the  case  transferred  to  the  su- 
perior conrt  of  Pulaski  county.  In  which 
court  the  trial  resulted  In  the  direction  of  a 
verdict  for  the  plaintiff.  While  the  case  was 
pending  In  the  dty  court  of  Pulaski  county, 
the  plaintiff  filed  a  demurrer  to  the  answer  of 
the  defendant,  which  demurrer  was  overruled 
In  part  and  sustained  In  part  To  the  ruling 
on  the  demurrer  no  exception  was  taken. 
The  case  is  here  upon  exceptions  of  the  de- 
fendant to  the  overruling  at  a  motion  for  a 
new  trial,  and  to  the  direction  of  the  verdict 

The  Murray  Company  sold  to  the  Thomp- 
son Oil  Mill  Company,  upon  a  written  order, 
certain  parte  of  machinery  to  be  used  in  con- 
nection with  a  gin  plant  already  in  opera- 
tion. The  defendant  admitted  that  the  arti- 
cles sued  for  were  received  by  It,  but  alleged 
that  one  of  Its  gin  plante  had  been  damaged 
by  fire;  that  It  was  necessary  to  make  re- 
pairs thereon,. and  that  Ite  manager  who  gave 
the  order  for  the  parte  of  the  machinery  was 
unfamiliar  with  machinery,  and,  in  purchas- 
ing the  articles  sued  for,  relied  upon  repre- 
sentetl<Mis  as  to  what  was  necessary  to  put  the 
gin  in  good  condition,  made  by  the  salesman 
of  the  Murray  Company ;  that  when  the  arti- 
cles ordered  were  received  It  was  found  that 
they  would  not  fit,  in  that  the  feeder  system 
was  too  shallow  one  way  and  too  wide  the  oth- 
er, but  it  is  admitted  by  the  defendant  that 
these  feeders  were  made  to  answer  the  pur- 
poae  by  the  outlay  of  $26  in  labor  and  materi- 
al. It  was  alleged  that  the  press  boxes  also 
gave  trouble,  but  that  these  were  made  to  an- 
swer the  purpose  upon  an  outlay  of  $50  In  la- 
bor and  material.  In  this  connection  it  was 
claimed  by  the  defendant  that  the  purchase 
of  a  hydraulic  system,  at  a  cost  of  $500,  was 
necessary  to  make  the  press  boxes  answer  the 
purpose  for  which  they  were  Intended.  It 
is  to  be  noted,  however,  that  the  Judge  of  the 
city  court  struck  this  particular  allegation 
of  damage  upon  demurrer,  and  no  exception 
was  taken.  The  defendant  further  contend- 
ed that  it  operated  two  gin  plante,  one  of 
which  was  operated  under  the  plant's  own 
power,  and  the  other  of  which  was  operated 
with  power  furnished  from  the  oil  mill,  with 
which  the  two  gin  plante  were  connected.  It 
alleged  that  it  was  not  able  to  do  any  gin- 
ning with  one  of  the  plante,  and  was  forced 
to  do  all  the  ginning  with  the  plant  farthest 
removed  from  the  power  system  of  the  oil 
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mill,  at  an  extra  cost  in  fuel  and  labor  of 
$1,000.  It  also  claimed  certain  otber  Items 
of  damage,  to  wit :  Expenses  on  the  articles 
covered  by  the  bill  of  particulars,  $17 ;  freight 
on  all  articles  ordered,  $68 ;  and  for  labor  in 
taking  out  the  cylinder  and  changes  tliereon, 
$75.  The  defendant  summed  up  its  allega> 
tlons  by  a  plea  of  total  failure  of  considera- 
tion, and  asked,  in  addition,  for  the  recoup- 
ment of  damages  in  a  sum  stated. 

It  is  contended  by  the  plaintift  in  error 
that  the  law  of  the  case  was  fixed  in  the 
city  court,  and  that  the  mllng  upon  the  de- 
murrer in  that  court  was  controlling  upon 
the  Judge  of  the  superior  court  On  a  care- 
ful reading  of  the  entire  record  in  the  case, 
it  will  be  seen  that  this  contention  is  be- 
side the  question.  The  verdict  could  not 
have  been  directed  upon  the  theory  advanced 
by  the  plaintiff  in  error,  that  the  items  of 
damage  claimed  were  not  recoverable.  Mani- 
festly the  court,  in  directing  the  verdict, 
must  have  gone  on  the  theory  that,  after  al- 
lowing the  defendant  all  the  items  of  dam- 
age which  It  had  proved,  or  which  the  evi- 
dence offered  even  tended  to  prove,  the  undis- 
puted evidence  In  the  case  entitled  the  plain- 
tiff to  a  verdict  In  at  least  the  sum  directed 
by  the  court  The  plaintiff  consented  to  the 
direction  of  the  verdict  by  the  court  It  is 
true  that  the  defendant's  superintendent  tes- 
tified as  follows:  "We  ginned  only  97  bales 
of  cotton  on  eight  70-saw  gins  during  one 
season."  There  is  not  a  line  in  the  evi- 
dence tending  to  show  the  cost  of  fuel  and 
labor  necessary  in  order  to  do  the  ginning 
required  of  the  defendant  on  Its  gtn  plant 
farthest  removed  from  Its  power  plant  The 
evidence  does  not  disclose  how  many  bales 
of  cotton  could,  or  might  have  been,  ginned 
upon  the  particular  gin  plant  for  which  the 
articles  were  purchased,  during  the  season 
when  only  07  bales  were  in  fact  ginned,  nor 
Indicate,  In  any  way,  what  profit  it  thereby 
lost  The  evidence  for  the  defendant  shows 
that  only  two  of  the  articles  sold  the  de- 
fendant were  not  properly  adjusted  to  Its 
gin  system  In  use.  To  quote  from  the  evi- 
dence of  Its  witness  Wynne:  "Only  two 
things  were  wrong,  the  feeder  system  and 
press  boxes."  There  was  no  inherent  de- 
fect in  either  of  these  parts,  but  certain  work 
had  to  do  done  in  order  to  fit  these  parts  to 
the  system  in  use  by  the  defendant  It  was 
admitted  by  the  defendant  that  every  arti- 
cle furnished  by  the  plaintiff  was  finally 
made  to  serve  the  purposes  of  the  defend- 
ant The  superintendent,  Mr.  Peacock,  ad- 
mitted that  none  of  the  parts  furnished  by 
the  plaintiff  were  worthless.  The  contention 
of  the  defendant  was  that  they  were  worth- 
less to  it  before  they  were  adjusted  to  the 
system  in  use  by  the  defendant  The  plea 
of  total  failure  of  consideration  was  there- 
fore wholly  unsustalned  by  the  evidence. 
See  Trippe  v.  McLaln,  87  Ga.  536,  13  S.  E. 


523 ;  Olegg-Ray  Co.  v.  Indiana  Scale  &  Truck 
Co.,  125  Ga.  558,  54  S.  E.  538.  The  trial 
Judge  allowed  the  defendant  every  item  of 
damage  supported  by  the  evidence  in  the 
case.  Moreover,  he  did  not  allow  interest 
on  the  account,  which  under  the  undisputed 
evidence  matured  In  July,  1012.  If  the  ac- 
crued interest  from  July,  1012,  to  the  date  of 
the  verdict,  March  16,  1916,  should  be  taken 
into  account,  it  is  plain  that  deductions  In 
excess  of  ereiy  item  of  damage  referred  to 
In  the  evidence  have  been  allowed  the  plain- 
tiff in  error;  and  it  is  therefore  in  no  posi- 
tion to  complain  of  the  verdict  directed 
against  it. 
The  Judgment  is  therefore  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(19  Ga.  App.  147) 

ELLIS  ▼.  CITT  OF  GREENSBORO. 

(No.  8004.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

Jan.  23,  1917.) 

(ByVUbut  hy  the  Court.) 
Gbhoitai.  Law  9=>1179  —  Apfeai.  —  AmsK- 

ARCK. 

There  Is  no  error  of  law  complained  of,  and 
the  Judgment  of  the  mayor,  finding  the  defendant 
guilty,  is  supported  by  direct  evidence,  and  has 
Been  approved  by  the  judge  of  the  superior 
court  This  court  will  not  interfere  with  the 
judgment  of  guilty,  although  the  credibility  of 
the  witness  sworn  for  the  city  is  attacked  by 
more  than  one  witness.  Combs  v.  Mayor  and 
Council  of  OarroUton,  17  Ga.  App.  328,  86  S. 
E.  788 ;  Rice  v.  City  of  Eatonton,  15  Ga.  App. 
505,  83  S.  B.  868. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (Tent.  Dig.  |  3001 ;  Dec.  Dig.  «=>1178.] 

Error  from  Superior  0>nrt,  Greene  Coun- 
ty;  X.  B.  Park,  Judge. 

Proceeding  by  the  C!ity  of  Greensboro 
against  Fletcher  Ellis.  Judgment  finding  de- 
fendant guilty,  and  he  brings  eetov.  Affirmed. 

J.  G.  Faust,  of  Greensboro,  for  plaintiff  In 
error.  Noel  P.  Park,  of  Greensboro,  for  de- 
fendant in  error. 

GifiORGE,  J.    Judgment  affirmed. 

WADJU,  a  J.,  and  LUKE.  J.,  concur. 

OS  Ga.  App.  141) 
HATNES  V.  STATE.    (No.  7021.) 
(0>urt  of  Appeals  of  Georgia,  Division  Na  1, 
Jan.  23, 1017.) 

(Syllaiu*  iy  the  Court.) 
Gbiuirai,  Law  «=9l064(l)  — ApfbaIi— New 
Trial. 
The  motion  for  a  new  trial  is  based  upon  the 
general  grounds  only,  and,  the  evidence  being 
Bufficient  to  support  the  verdict  the  judgment  is 
ofBrmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2676 ;  Dec  Dig.  «=»1064(1).] 

Error  from  City  Court  of  NashvtUe;  O. 
A.  Christian,  Judge. 
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Joe  Haynes  was  convicted,  and  he  brings 
error.    Affirmed. 

Wm.  Story,  of  Nashville,  lor  plaintiff  In 
error.  3.  H.  Gary,  Sol.,  and  3.  P.  Knight, 
both  of  Nashville,  for  the  State. 

WADE,  C  3.   Judgment  affirmed. 

UKUKGE  and  LUKE,  JJ.,  ooncnr. 

(19  Qa.  App.  167) 

JAMES  T.  BOTETT.     (No.  7330.) 

((Tourt  of  Appeals  of  Georgia,  Division  Na  2. 

Jan.  23,  1917.) 

(Bvllalu*  iy  th«  Court.) 

1.  Vebdict— Evidence— StjmcrBN or. 

This  was  a  suit  on  acconnt  brottght  by 
James-  against  Boyett  for  fertilizer  famished 
to  one  Holmes,  and  tbe  jury  found  for  the  de- 
fendant The  controlling  issue  in  the  case  was 
whether  there  was  an  original  undertaking  be- 
tween James  and  Boyett,  or  whether  the  fertil- 
izer was  sold  by  James  to  Holmes  upon  an  oral 
promise  by  Boyett  that  he  would  become  surety 
tor  Holmes  in  the  transaction,  and  there  was 
evidence  which  authorized  the  Jury  to  find  that 
it  was  a  case  of  suretyship  only. 

2.  Appeal  and  Bbkob  «=»1078(6)  —  Absiqn- 
uents  of  esbob — abandonuekt. 

The  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial,  not  being  spedfically  ar- 
gued in  the  brief  of  counsel  for  plaintiff  in  er- 
ror, are  deemed  abandoned.  The  general  state- 
ment in  the  brief  that  "plaintiCE  in  error  insists 
most  strongly  on  each  and  all  of  the  amended 
grounds  of  motion  for  new  trial  and  does  not 
abandon  any  of  thea,  but  says  that  the  court 
erred  as  set  forth  in  each  of  the  amended 
grounds"  is  not  sufficient  to  change  the  rule. 
Yonmans  v.  Moore,  11  Ga.  App.  66,  74  S.  E. 
710(4):  Muse  v.  Hall.  18  Ga.  App.  651,  90  S. 
E.222(3). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4261;  Dec  Dig.  *=» 
1078(6).] 

lOnoT  from  City  Court  of  Blakely;  B.  H. 
Sheffield,  Judge. 

Action  by  D.  W.  James  against  O.  E. 
Boyett  There  was  a  judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Blllle  B.  Bush,  of  Colquitt,  for  plaintiff  in 
error.  Gleacner  &  Collins,  of  Blakely,  for  de- 
fendant in  error. 

BB0TI;BS,  p.  J.    Jndgm^it  affirmed. 


JENKINS  and  BLOODWORTH,  JJ„ 
cur. 


con- 


O*  Oa.  App.  141) 

NELSON  V.  STATE.    (No.  7878.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23, 1917.) 

(Byllabui  by  the  Court.) 

CaiMiHAi,  Law  «=s>913(1),  1159(4)— New  Tbiai. 
^Pbovwcb  of  Jubt. 
There  was  direct  evidence  to  support  the 
verdict  of  guilty.  Tbe  motives  actuating  the 
witnesses  for  the  state  were  for  consideration  by 
tbe  jur^  in  weighing  their  testimony,  and  may 
not  be  m  quired  into  by  this  court.    There  was 


no  error  in  overruling  the  motion  for  a  new 
trial,  which  was  based  on  general  grounds  only. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  2137-2139,  2141,  2142,  2145, 
3077;    Dec.  Dig.  <8=»913(1),  1159(4).] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;   W.  W.  Sheppard,  Judge. 

Joe  Nelson  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

U.  H.  Elders,  of  EeldsvlUe,  for  plaintiff  in 
error.  W.  F.  Slater,  SoL  Gen.,  of  Eldora, 
for  the  State. 

WADE,  a  J.    Judgment  affirmed. 

UEUBGE  and  l^UKE,  JJ„  concuE. 

(19  Qai  App.  193) 
LTTLB  V.  HANCOCJK  COUNTY.    (No.  7726.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1917.) 

(Syttahua  ly  th«  Court.) 

1.  NeGUGENOE    ®=s93(l)   —   lUPDTED   Nxou- 

GENOE— CHAUFFETJH. 

The  negligence  of  a  chauffeur,  in  tailing  to 
avoid  danger  while  driving  his  master  in  an  au- 
tomobile, is  imputable  to  the  master.  Read  v. 
CHty  Railway  Co.,  115  Oa.  366,  41  S.  E.  629(4). 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  iS  147,  148;  Dec  Dig.  «=»93(1).) 

2.  Bbidoxs  «=»46(6)  —  County  Bbidgx  —  Per- 
sonal  iNJUBT— S0FF1C1ENCT    OF   EVIDENCE. 

The  great  preponderance  of  the  evidence  was 
to  the  effect  that  the  county  bridge  on  which  the 
plaintiff's  automobile  was  being  driven  at  the 
time  of  the  injury  sued  for  was  in  a  reasonably 
safe  condition,  and  that  her  injuries  were  caused 
solely  by  the  negligence  of  her  employe  and 
chauffeur  in  driving  the  automobile  at  a  reckiesa 
and  high  rate  of  speed  upon  and  over  the  bridge, 
which,  like  all  other  such  bridges,  slightly  sag- 
ged in  tbe  middle,  and  that  the  same  chauffeur 
had  often  driven  over  this  bridge  and  was  well 
acquainted  with  its  condition  at  the  time  of  the 
injury.  The  evidence  as  a  whole  strongly  au- 
thorized the  verdict  returned  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  88  114%,  119;   Dec.  Dig.  <^=>4e(e).] 

8.    CnABGK  OF  COTTBT— HABULESS  EBBOB. 

There  were  slight  errors  in  the  two  excerpts 
from  the  charge  of  the  court  excepted  to,  biit, 
under  the  facts  of  the  case,  they  were  harmless 
and  do  not  require  a  new  triaL 

Error  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

Action  by  Mrs.  A.  L^  Lytle  against  Han- 
cock County.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

L.  D.  McGregor,  of  Warrenton,  and  R.  L. 
Merrltt,  of  Sparta,  for  plaintiff  in  error. 
Burwell  &  Fleming,  of  Sparta,  for  defend- 
ant in  error. 

BROTLES,  P.  J.    Judgment  afOrmed. 

JENKENS  and  BLOODWORTH,  JJ., 
concur. 
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JOHNSON  r.  STEVENS.    (No.  7708.) 

(Court  of  Appeals  of  Georgia,  Divisioh  No.  2. 
Jan.  23.  1917.) 

(Syllabui  by  the  Court.) 

i.  AooEssioR  «=>!— Increase  of  Aniicals. 

The  increase  of  all  animals  follow  the  condi- 
tion of  the  mother  and  belong  to  the  owner  of 
the  mother  at  the  time  of  birth.  Civ.  Code  1910, 
S  S661.  Under  this  section  of  the  Code  the 
plaintiff  was  entitled  to  recover,  not  only  the 
bitch  which  was  wrongfully  taken  from  his  pos- 
session, but  also  the  puppies  afterwards  born  of 
her. 

[Ed.  Note.— For  other  cases,  see  Accession, 
Cent.  Dig.  |8  1-10;   Dec.  Dig.  <8=>1.] 

2.  Accession  e=o2  —  Bvidencs  $=s>563(4)  — 
Weight  of  Eviobncb  —  Valci  —  Question 

FOB  JUBT. 

Jurors  are  not  absolutely  bound  by  opinion 
testimony  as  to  the  value  of  property  sued  for, 
although  such  testimony  may  not  be  contradicted 
by  any  other  evidence  in  the  case.  Jmnings  v. 
Stripling,  127  6a.  778,  56  S.  E.  1026(3);  Bonds 
V.  Brown,  133  Ga.  451,  66  S.  E.  166(2);  Martin 
V.  Martin,  136  On.  162,  68  S.  E.  1095;  Graham  v. 
Graham,  187  Ga.  668. 74  S.  E.  426(2);  McCarthy 
T.  Lazarus,  137  Ga.  282,  78  S.  E.  493(2);  South- 
em  Ry.  (3o.  V.  Lowe,  139  Ga.  362,  77  S.  B. 
44(3);  Morris  Storage  Co.  v.  Wilkes,  1  Ga. 
App.  752,  68  S.  E.  232;  Minchew  v.  Nahnnta 
Lumber  Co.,  5  Ga.  App.  164,  62  S.  E.  716(4). 
In  this  case  the  sole  evidence  as  to  the  value  of 
the  property  sued  for  was  the  following  testimony 
given  by  the  plaintiff:  "The  said  dog  and  pup- 
pies were  mine;  said  property  was  worth  $50; 
and  the  reason  I  lay  they  are  worth  $50  toot 
that  I  gave  a  $Z5  watch  for  the  bitch."  (Italics 
ours.)  This  testimony  amounted  to  nothing 
more  than  that,  in  the  opinion  of  the  witness, 
$60  was  the 'value  of  the  dog  and  her  puppies. 
The  (question  as  to  their  value  should  have  been 
submitted  to  the  jury,  and  the  trial  judge  erred 
in  directing  a  verdict  for  the  plaintiff  for  the 
Bom  of  $50. 

[Ed.  Note.— For  other  cases,  see  Accession, 
Cent.  Dig.  U  11-14;  Dec.  Dig.  <8=>2:  Evidence, 
Ont  Dig.  t  2394;  Dec.  Dig.  <8=>568(4).] 

Error  from  City  CJoart  of  Americns;  W. 
M.  Harper,  Judge. 

Action  between  Walter  Johnsoa  and  M.  J. 
Stevens,  Jr.  Directed  verdict  for  plaintiff, 
and  Johnson  brings  error.    Reversed. 

L.  J.  Blalock,  of  Americas,  for  plaintUT  in 
error.  Wallls  &  Fort,  of  Americus,  for  de- 
fendant in  error. 

BROYLES,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ..  con- 
cur. 

(19  Qa.  App.  lU) 

JOHNSON  V.  JAMES.     (No.  7312.) 

(Cioart  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(SyUalu*  iy  the  Court.) 
1.  Courts  ®=9l90(l)—  Municipai.  Cotjbts  — 
New    Tbial— Cektiobari— Remedt— Motiok 
fob  New  Tbial. 
The  making  of  an  oral  motion  for  a  new 
trial  in  the  municipal  court  of  Atlanta,  as  pro- 
vided for  in  Acts  of  1913,  p.  167,  $  42(a),  (b),  is 


a  cumulative  remedy,  and  does  not  defeat  the 
right  of  certiorari. 

[Ed.  Note.— For  other  cases,  see  Courts,  Defc 
Dig.  <g=>190(l).] 

2.  Sustaining  or  CEBTioRABr— Pbopbiett. 

Upon  the  petition  for  certiorari  and  the  an- 
swer of  the  judge  of  the  municipal  court,  the  or- 
der sustaining  the  certiorari  was  demanded. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Andrew  Johnson  against  Maiy 
James  in  the  municipal  court  of  Atlanta, 
taken  to  the  superior  court  by  certiorarL 
There  was  a  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

Hines  ft  Jordan,  of  Atlanta,  for  plaintiff  in 
error.  W.  T.  Moyers,  of  Atlanta,  for  de- 
fendant in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 


(19  Qa.  App.  lez) 
CHNCINNATI,  H.  ft  D.  BY.  CO.  v.  QUINCEI 

ft  ROGERS.    (No.  7489.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Jan.  23,  1917.) 

(SyUalua  iy  the  OouH.) 

Cabbibbs  ®=>177(4)— Cabbiaoe  or  Goods— In- 

tebstate  Cabbiage— Statutes. 
A  common-law  action  against  a  connecting 
carrier  for  loss  or  damage  to  frei^t,  where  it 
is  expressly  alleged  that  the  injury  or  damage 
complained  of  was  caused*  by  the  negligence  of 
the  defendant  carrier,  is  not  prohibited  by  the 
terms  of  the  act  of  Congress  of  June  29,  1906 
(34  Stat.  596,  c.  3591,  {  7,  pars.  11,  12)  known 
as  the  Carmack  Amendment  to  the  Hepburn 
Act  and  Act  Feb.  4,  1887,  24  Stat  386,  c  104, 
I  20  (U.  S.  Cknnp.  St.  1913,  {  8692). 

[Ed.  Note. — For  other  cases,  see  Carriers; 
Cent.  Dig.  §|  791-«03;   Dea  Dig.  «=»177(4).] 

Error  from  Superior  (Tottrt,  Irwin  Coun- 
ty; W.  F.  George,  Judge. 

Action  by  Quincey  &  Rogers  against  the 
Cincinnati,  Hamilton  &  Dayton  Railway 
Company.  There  was  a  judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Rogers  &  Rogers,  of  Ocllla,  for  plaintiff  in 
error.  Quincey  &  Rice,  H.  B.  Oxford,  and 
W.  M.  Rogers,  all  of  Ocilla,  for  defendants 
in  error. 

JENKINS,  J.  Suit  was  brought  by  attach- 
ment, in  the  city  court  of  Irwin  county  to  re- 
cover damages  from  the  Cincinnati,  Hamil- 
ton &  I>ayton  Railway  Company  for  a  tort 
alleged  to  have  been  committed  by  the  de- 
fendant in  the  handling  of  certain  shipments 
of  freight  which  had  been  Intrusted  to  it  as 
a  connecting  carrier,  whereby  the  plaintiffs 
had  been  injured  and  damaged.  At  the  trial 
term  of  this  case,  which  had  been  transfer- 
red by  operation  of  law  to  the  superior  court 
of  Irwin  county,  the  defendant  filed  a  motion 
to  dismiss  the  action  upon  the  ground — 
"that  the  declaration  shows  upon  its  face  that 
the  contract  of  affreightment  was  for  shipment 


tSaFot  otlier  oasw  se*  sain*  topic  and  iOBY-NCMBER  In  all  Ksr-Numbered  DiMStS  an4  Indsxi 

Digitized  by  V_tv 


fLc 


Ol) 


dNOINKATI,  H.  A  D.  RT.  CO.  T.  QTHKOET  <fe  ROOEBS 


221 


of  interstate  commerce,  and  that  said  shipment, 
l)eine  an  interstate  shipment,  was  controlled  b7 
the  Cannack  Amendment  to  the  Hepbnm  Act, 
which  ia  paramount  and  exclusive  of  anj  atate 
regulation:  that,  under  the  federal  atatote, 
oiiiodied  in  the  said  Carmack  Amendment  to 
tiie  Hepburn  Act,  the  initial  carrier,  the  Odlla 
Southern  Railroad  Company,  alone  is  liable  for 
tn;  loss,  damage,  or  injur:^  to  the  shipment, 
eaoaed  by  any  transportation  company  over 
whose  line  the  shipment  might  have  passed,  and 
the  remedy  of  plaintiffs,  if  any  they  have,  is 
confined  to  an  action  against  the  said  OciUa 
Southern  Railroad,  which  road  iMmed  the  bill 
ofladinc.'' 

His  bonor  Jadge  Geoixe,  tryliig  tbe  case, 
OTermled  tbe  motion  to  dismiss,  and  the  de- 
fendant excited  to  this  ruling. 

The  sole  question  for  determination  by  tbls 
court  Is  whether  or  not,'  nnder  the  Carmack 
Amendment  of  Jane  29,  1906,  to  the  Hep- 
bum  Act  of  February  4,  1887,  a  connecting 
carrier  of  an  interstate  shipment  of  freight 
may  be  sued  on  its  common-law  liability, 
where  tt  is  expressly  alleged  that  tbe  injury 
complained  of  was  committed  by  snch  de- 
fendant. 

1.  Tbe  provisions  of  the  Carmack  Amend- 
ment, pertinent  to  an  understanding  of  the 
question  involTed  in  the  present  case,  are  as 
follows: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
rtation  from  a  point  in  one  state  to  a  point 
another  state  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  he  liable  to  the 
faiwful  holder  thereof  for  any  loss,  damage,  or 
injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation 
company  to  which  such  property  may  be  deliv- 
ered  or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule^  or  reg- 
ulation shall  exempt  such  common  earner,  rail- 
road, or  tran^rtation  company  from  the  lia- 
bility hereby  imposed:  Provided,  that  nothing 
in  this  section  shall  deprive  any  bolder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  light 
of  action  which  he  has  under  existing  law." 
&i  Stat  at  U  684,  695,  c.  3591,  Comp.  Stat. 
1913,  H  8563.  8592. 

Congress  having,  by  this  act,  intended  to 
take  possession  of  the  subject-matter  of  in- 
terstate shipments,  its  law  la  paramonnt  as 
to  all  transactions  covered  by  the  act,  and 
the  decisions  of  the  Supreme  Conrt  of  tbe 
United  States  construing  it  are,  of  course, 
binding  upon  the  state  courts ;  bat,  as  point- 
ed out  by  this  court  in  the  case  of  A.  C.  L. 
Ry.  Co.  V.  Thomasville  Live  Stock  Co.,  13  Ga. 
App.  102,  78  S.  E>.  1019,  the  act  of  Congress, 
In  making  the  Initial  carrier  liable  for  dam- 
age to  goods  on  any  ixirtion  of  the  route, 
created  no  new  remedy,  but  is  merely  declar- 
atory of  tbe  common  law  as  enforced  in  this 
state.  Tbe  shipper,  as  there  stated,  could  al- 
ways have  exercised  his  rights  to  sue  tbe 
initial  carrier,  and  he  could  have  always  ex- 
ercised bis  right  to  bring  his  action  at  com- 
mon law  against  the  road  actually  at  fault. 
Thus,  tbe  federal  act  was  designed,  primarily 
to  fix  tbe  liability  under  the  contract  of  af- 
freightment, and  make  tbe  rules  governing 
same  uniform  throughout  the  several  states. 
There  appears  to  have  been  mom  misappre- 


hension growing  oat  of  tbe  misinterpreta- 
tions of  a  rnllng  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Adams  Ex- 
press Co.  V.  Cronlnger,  226  U.  S.  491,  33  Sup. 
Ct  148,  67  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  267. 
in  which  reference  was  made  to  tbe  question 
here  involved,  but  in  tbe  later  case  of  C,  N. 
O.  &  T.  P.  Ry.  Co.  T.  Rankin,  decided  by  that 
court  and  reported  In  241  U.  S.  819,  36  Sup. 
Ct.  665,  60  h.  EM.  1022,  Mr.  Justice  McRey- 
nolds,  speaking  for  the  court,  said: 

"Properly  understood,  neither  this  [referring 
to  the  case  of  Adams  Kxpress  Co.  v.  Croninger,  ' 
supra],  nor  any  other  of  our  opinions,  holds  that 
this  amendment  has  changed  the  common-law 
doctrine  theretofore  approved  by  us  in  respect  to 
a  carrier'a  liabiliigr  for  Ion  occurring  on  its 
own  line." 

In  tbe  leoent  case  of  Oa.,  Fla.  ft  Ala.  Ry. 
Co.  V.  BUsh  Milling  Co.,  241  U.  S.  190,  86 
Sap.  Ct  641,  60  L.  Bd.  918,  carried  from  this 
court  to  the  Supreme  Court  of  tbe  United 
States,  that  court,  in  its  opinion  rendered  by 
Mr.  Jostioe  Hughes,  said: 

"There  are  only  two  questions  presented  here, 
and  these  are  thus  set  forth  in  the  brief  for 
the  plaintiff  in  error:  EHrst.  That  the  plaintiff's 
exclusive  remedy  was  against  the  initiiU  carrier, 
the  Baltimore  ft  Ohio  Southwestern  Railroad 
Company,  under  the  Carmack  Amendment  of 
section  20  of  the  Hepburn  Bia  •  •  •  The 
first  contention  is  met  by_  repeated  decisions  of 
this  court  The  connecting  carrier  is  not  re- 
lieved from  liability  hj  the  Carmack  amend- 
ment, but  the  bill  of  Udmg  required  to  be  issued 
by  the  initial  carrier  upon  an  interstate  ship- 
ment governs  the  entire  transportation,  and  thus 
fixes  the  obligations  of  all  participating  car- 
riers to  the  extent  that  the  terms  of  the  bill 
of  lading  are  applicable  and  valid." 

Tbls  doctrine  thus  appears  to  be  well  rec- 
ognized and  fully  established  by  the  Supreme 
Court  of  the  United  States.  It  has  also  been 
followed  by  the  Supreme  Court  of  this  state 
in  tbe  case  of  W.  &  A.  Ry.  Co.  r.  White  Pro- 
Thrton  Co.,  142  Ga.  246,  82  S.  B.  644,  In  wbidi 
tbe  following  language  was  used: 

"It  was  contended  that  the  suit,  if  it  could  be 
maintained  at  all,  should  have  been  brought 
against  the  Nashville,  Chattanooga  &  St  Liouis 
Railway,  because,  by  the  amendment  of  1906 
(U.  S.  Comp.  St  1911,  p.  1397),  above  referred 
to,  the  initial  carrier  was  made  liable.  But  it 
was  expressly  provided  in  tliat  amendment 
that  'nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  Bcti<m  which  he  has  under 
existing  law.'  The  wrong  here  complained  «f 
was  committed  by  the  defendant,  not  by  the 
initial  company,  and  the  plaintiff  is  not  exclud- 
ed from  smng  the  wrongdoer." 

Tbe  rule  here  given  was  distinctly  recog- 
nized in  the  case  of  A.  G.  L.  Ry.  Co.  v. 
TbomasTlUe  Live  Stodc  Co.,  supra,  and  tbe 
interpretation  there  anounced  as  to  the  com- 
mon-law remedy  has  never  been  altered  by 
any  decision  of  this  court 

Furthermore,  there  are  various  decisions, 
rendered  by  different  state  courts  of  last  re- 
sort, which  plainly  follow  the  rule  herein 
adopted:  for  example,  in  tbe  case  of  Elliott 
V.  Chicago,  etc.,  86  8.  D.  57,  160  N.  W.  777 
tbe  following  language  is  used: 

"The  Carmack  Amendment  merel;  places  the 
shipper  in  a  position  where  he  may  be  able  te    ^ 
L^iQitized  by  vjvJVJV  IC 
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recover  for  Injured  property  and  relieve  him- 
self, oftentimes,  tiom  the  task  of  locating  the 
active  tort-feasor.  But  if  the  shipper  knows 
which  one  among  a  number  of  carriers  caused 
the  injury,  he  may  sue  that  one  alone." 

In  Baltimore,  C.  &  A.  Ey.  Ck).  v.  William 
Sperber  ft  Co.,  117  Md.  695,  84  AtL  72,  the 
court  said: 

"The  Carmack  Amendment  of  June  29,  1906, 
to  the  Hepburn  Act,  making  an  initial  carrier 
liable  for  damage  •  •  •  to  his  shipment  upon 
the  line  of  the  connecting  carrier,  is  intended 
merely  to  give  a  cumulative  remedy,  and  does 
not  prevent  the  shipper  from  maintaining  an 
action  against  the  connecting  carrier  at  fault." 

In  the  case  of  Vamville  rurnlture  Co.  v. 
O.  ft  W.  C.  Ry.  Co.,  98  S.  C.  63,  79  S.  E.  700, 
the  following  language  was  used  hy  the 
court: 

"The  federal  statute  does  not  limit  the  light 
or  remedy  of  the  holder  of  the  bill  of  lading,  in 
case  of  loss  or  damage,  to  an  action  against  the 
initial  carrier  receiving  property  for  interstate 
transportation.  While  it  sa^s  that  that  carrier 
shall  be  liable,  on  the  principle  that  succeeding 
carriers  in  the  route  are  its  agents,  it  does 
not  say  that  it  alone  shall  be  liable,  or  that 
the  holder  of  the  bUl  of  lading  shall  pursue  that 
carrier  alon&  •  •  •  To  hold  that  the  initial 
carrier  alone  is  liable  to  the  holder  of  the  bill 
of  la^ng  would,  in  many  cases,  cause  the  very 
expense  and  inconvenience  which  the  statute 
was  designed,  in  part,  at  least,  to  obviate." 

Thus  it  appears  that  the  rale  Indicated, 
as  laid  down  by  the  Supreme  Court  of  the 
United  States  and  followed  by  the  Supreme 
Court  of  the  state  and  by  this  court,  is  forti- 
fied by  the  rulings  of  various  courts  of  high- 
est resort  in  other  states. 

Judgment  affirmed. 

BROYL^S,  P.  J.,  and  BLOODWOBTH,  J., 
concur. 


(19  Ga.  App.  190) 

WIIiLIAMS  V.  BOSTON  OIL  &  GUANO  CO. 

(No.  7652.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1917.) 

(Byllaiut  by  ihe  Court.) 

1.  AOBIOULTUBE   iS=s>7— "COMMKRCIAI.   FeBTII,- 

izeb'  ' — '  'Fertilizer  Material"— Pen alty. 
Cotton  seed  meal  is  a  "commercial  fertilizer" 
and  "fertilizer  material,"  within  the  meaning  of 
the  act  of  the  General  Assembly  approved  Au- 
gust 22,  1911  (Acts  1911,  pp.  172,  173 ;  Park's 
Ann.  Code,  K  1778a-1778e). 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  §§  13,  14;  Dec.  Dig.  «=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Commercial  Fertilizers 
or  Manures.] 

2.  Agriculture   ®=s>7 — Coituerciai.   Fertil- 
izer—Damages— Petition. 

The  petition  set  forth  a  cause  of  action, 
and  the  court  erred  in  dismissing  it  on  general 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  !S  13,  14 ;   Dec.  Dig.  <S=»f.i 

Error  from  City  Court  of  Tbomasvllle; 
W.  H.  Hammond,  Judge. 

Suit  by  W.  W.  Williams  against  the  Boston 
Oil  &  Guano  Company.     Judgment  for  de- 


fendant, dismissing  the  petition  on  general 
demurrer,  and  plaintUT  brings  error.  Re- 
versed. 

Merrill  ft  Grantham,  of  Tbomasrille,  and 
Branch  ft  Snow,  of  Quitman,  for  plaintiff  in 
error.  Titus,  Dekle  &  Hopkins,  of  Thomas- 
Tllle,  for  defendant  in  error. 

DBOYLES,  P.  J.  W.  W.  Williams  brought 
suit  against  the  Boston  Oil  &  Guano  Com- 
pany for  damages,  under  the  act  of  the  Gen- 
eral Assembly  approved  August  22,  1911,  reg- 
ulating the  branding  and  sale  of  commercial 
fertilizers  and  fertilizer  material  The  peti- 
tion as  amended  alleged  that  the  defendant 
sold  to  the  plalntiH  50  tons  of  cotton  seed 
meal,  that  this  meal  had  fallen  more  than 
3  per  cent  below  its  guaranteed  and  com- 
mercial value,  that  it  did  not  contain  6.18 
per  cent  nitrogen  (equivalent  to  7.50  per 
cent  ammonia),  as  branded  on  the  sacks  and 
as  required  by  law,  but  that  it  contained 
only  5.46 '  per  cent  nitrogen,  a  deficiency  of 
10.6  per  cent  below  Its  guaranteed  analysis 
as  branded  and  tagged  on  the  packages.  The 
petition  alleged,  further,  that  the  cotton  seed 
meal  ictu  purdhaaed  by  the  plaimtiff  at  oom- 
mercial  fertilizer,  and  that  "it  m  commercial 
fertilizer  and  fertiUeer  material,  and  i»  to 
used."  The  plaintiff  sought  to  recover  the 
penalty  prescribed  by  the  act,  to  wit,  26  per 
cent  of  the  purchase  price,  in  addition  to  the 
shortage  in  the  commercial  value  of  the  fer- 
tilizer. The  court  sustained  a  general  de- 
murrer and  dismissed  the  suit,  and  the  plain- 
tiff excepted. 

[1,2]  In  our  Judgment  the  petition  set 
forth  a  cause  of  action  and  was  not  subject 
to  general  demurrer.  While  the  act  of  the 
GMieral  AsteniMy  approved  July  8,  1910 
(Acts  1910,  p.  82),  deals  specifically  with  the 
branding  and  sale  of  cotton  seed  meal,  we 
do  not  think  it  is  the  exclusive  and  only  1^- 
islative  regulation  of  the  branding  and  sale 
of  such  meal  when  it  it  told  at  a  commercial 
fertilizer,  or  at  fertilizer  material.  In  that 
act  the  branding  and  sale  of  cotton  seed  meal 
is  regulated,  not  only  when  it  is  sold  as  feed- 
stuff, but  also  when  it  is  sold  at  a  commer- 
cial fertilizer,  as  Is  specifically  declared  in 
section  1.  It  is  clear,  therefore,  from  this 
language,  that  the  liegislature  recognized 
that  cotton  seed  meal  was,  under  certain  cir- 
cumstances, a  "commercial  fertilizer."  That 
act  makes  It  a  misdemeanor  for  any  one  to 
violate  its  provisions,  but  fails  to  furnish 
any  adequate  remedy  for  damage  Inflicted 
upon  the  purchaser  of  cotton  seed  meal  whldi 
is  falsely  branded,  and  the  actual  commercial 
value  of  which  Is  below  Its  guaranteed  com- 
mercial value.  A  subsequent  statute.  Acts 
1911,  pp.  172,  173,  {  2,  provides  a  remedy  in 
damages  to  the  purchaser  for  the  false  brand- 
ing and  the  deficiency  in  value  of  "any  com- 
mercial fertilizer,  or  fertilizer  material  told 
in  this  state."    In  our  opinion  the  latter  stat- 
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nte  was  Intended  by  the  Legislature  to  be 
Bnpplemental  and  additional  to  all  otber  acts 
upon  tbe  ssinie  subject-matter,  Including  the 
act  of  1910,  as  is  In  fact  shown  by  the  lan- 
guage In  section  5  thereof.  The  general 
trend  of  legislation  in  Georgia  upon  the  sub- 
ject of  the  sale  of  fertilizers  has  been  to  safe- 
guard and  protect  to  the  greatest  extent  pos- 
sibte  the  buyer  and  user  of  fertilizers,  and  to 
make  it  "hard  sledding"  for  the  dishonest 
manufacturer  or  dealer,  both  by  making  the 
false  branding  and  fraudulent  sale  of  Inferior 
fertilizers  a  penal  offense,  and  by  providing 
for  the  recovery  of  damages  In  a  civil  suit 
by  the  person  so  defrauded.  And  our  courts 
of  last  resort  have  uniformly  Interpreted  the 
various  acts  upon  this  subject  in  the  light  of 
that  legislative  intention. 

It  is  Insisted  by  counsel  for  the  defendant 
in  error  that  cotton  seed  meal  is  not  a  "com- 
meidal  fertilizer"  within  the  meaning  of 
the  act  of  1911,  for  the  reason  that  it  does 
not  contain  either  phosphoric  add  or  potash, 
and  that  the  caption  of  the  act  and  section 
1  thereof  show  that  it  was  the  intention  of 
the  Legislature  to  regulate  therein  the  brand- 
ing and  sale  of  such  commercial  fertilizers 
only  as  contain,  or  are  designed  to  develop, 
as  plant  food,  phosphoric  acid,  potash,  and 
nitrogen.  This  court,  as  a  matter  of  law, 
has  no  knowledge  Of  the  ingredients  of  cot- 
ton seed  meal;  but  the  official  bulletin  Issued 
by  the  department  of  agriculture  of  this  state 
(Serial  No.  57,  Season  19U-1912,  p.  41)  con- 
tains a  report  from  the  state  chemist  which 
shows  that,  as  a  matter  of  fact,  cotton  seed 
meal  not  only  contains  nitrogen,  but  also 
phosphoric  acid  and  potash  in  an  appreciable 
amount.  Irrespective,  however,  of  the  ques- 
tion whether  it  does  or  not,  we  do  not  think 
that  the  legislative  Intent  was  to  confine  the 
operation  of  the  act  of  1911  to  such  commer- 
cial fertilizers  only  as  contain,  or  are  de- 
signed to  develop,  as  plant  food,  phosphor- 
ic acid,  potash,  and  nitrogen;  but,  In  our 
opinion,  it  was  Intended,  as  shown  by  the 
broad  language  in  sections  2,  3,  4,  and  5  of 
the  act,  and  especially  of  section  2,  td  apply 
its  provisions  to  "any  commercial  fertilizer, 
or  fertlllzer  material  sold  In  this  state."  It 
is  a  matter  of  common  knowledge,  of  which 


this  court  wlll  take  Judicial  cognizance,  that 
cotton  seed  meal  is  used  extensively  in  this 
state,  not  only  as  fertilizer  material,  In  the 
making  and  blending  of  commercial  fertillz- 
ers,  but  as  a  commercial  fertilizer  in  Itself; 
and,  the  petition  In  this  case  alleging  that  the 
cotton  seed  meal  was  purchased  by  tbe  plain- 
tiff as  a  commercial  fertlllzer,  the  court  erred 
in  dismissing  tbe  petition  on  general  demur- 
rer. 
'Judgment  reversed. 

JENKINS  and  BLOODWOETH,  JJ.,  con- 
cui. 

(19  Ga.  App.  144) 
PETERSON  V.   STATa     (No.  7938.) 
(Court  of  Appeals  of  Georgia,  Division  No.  L 
Jan.  23,  1917.) 

(Byttabut  by  th«  Court.) 

Cbiminai,  Caw  <8=»538(3),  741(8)— Evidenob— 
Concession — ^Phoof  of  Cobpus  Deuoti. 
Not  only  was  there  proof  of  a  plenary  oon- 
fession  by  Uie  accufied,  apparently  made  withoat 
improper  inducement,  but  the  corpus  delicti 
was  shown  by  independent  testimony,  and  there 
were  circumstances  in  proof  which  definitely 
connected  the  accused  with  the  per^tration  of 
tbe  crime.  Proof  of  the  corpus  dehcti  may  it- 
self be  aufSdent  corroboration  of  a  confession. 
Wimberly  v.  State,  105  Ga.  188,  31  S.  B.  162; 
Westbrook  v.  State,  91  Ga.  11,  16  S.  E.  100; 
Davis  V.  State,  106  Ga.  808,  813,  32  S.  E.  168; 
Sutton  V.  State,  17  Ga.  App.  713,  714,  88  S. 
E.  122,  587,  and  cases  there  cited.  The  amount 
of  corroboration  necessary  is  not  fixed,  but  is 
for  the  jury.  Griner  v.  State.  121  Ga.  614,  49 
S.  E.  700;  Holsenbake  v.  State,  45  Ga.  43; 
Cook  V.  State,  9  Ga.  App.  208,  70  8.  E.  1019. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §5  1221, 1229. 171«»  1727, 1728; 
Dec.  Dig.  <8=»538(3),  741(3).] 

Error  from  Superior  Court,  Fulton  County; 
B.  H.  HiU,  Judge. 

Jim  Peterson  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

T.  J.  Ripley  and  W.  M.  Bailey,  both  of  At- 
lanta, for  plaintiff  in  error.  Eb.  T.  Williams 
and  John  A.  Boykin,  SoL  Oen.,  A.  L.  Ivey, 
and  B.  A.  Stephens,  all  of  Atlanta,  for  the 
State. 

WADE,  O.  J.    Judgment  affirmed. 

OEOROE  and  LUKE,  JJ.,  concur. 
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WILKINS  V.  GBOHaiA  OASUAI/TY  CO. 

(No.  7418.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 

Jan.  23,  1917.) 

(ByUabiu  iv  th«  Court.) 

1.  InsuBARCE    is=3&15(2)— Accident    Iksub- 
AHCE— Policy. 

Where,  under  the  terms  of  an  accident  pol- 
icy, a  suit  is  brought  for  the  entire  and  irrecov- 
erable loss  of  the  sight  of  an  eye,  it  is  incumbent 
upon  the  plaintiff  to  show  that  such  loss  is  both 
entire  and  irrecoverable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C!ent  Dig.  ff  1654,  1633;   Dec.  Dig.  «=>645(2).] 

2.  EviDEMCK    «=»07(1)—Pbe8umption»— Con- 
tinuity or  Condition. 

If,  in  a  suit  of  such  character,  it  is  shown 
that  such  loss  is  entire,  there  will  exist  no  pre- 
sumption of  law  that  such  condition  will  re- 
main until  the  contrary  is  proved. 

r£>L  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  87 ;  Dec.  Dig.  «=»67(1).] 

3.  INSUBANCE    «=3668(13)— Accident   InsuB' 
ANCB— JuEY  Question. 

Under  the  facts  in  this  case,  the  jury  should 
have  been  allowed  to  say  whether  or  not  a  prima 
facie  case  of  irrecoverable  injury  had  been  made 
by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  tS  1748,  1766;  Dec  Dig.  «=»668 
(13).] 

Error  from  City  (Jourt  of  Floyd  County; 
W.  J.  Nnnnally,  Judge. 

Action  by  J.  W.  Wllklns  against  the  Geor- 
gia Casualty  Company.  There  was  a  Judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Reversed. 

Eubanks  ft  Mebane,  of  Rome,  for  plaintiff 
in  error.  Barry  Wright,  of  Rome,  for  de- 
fendant in  error. 

JENKINS,  J.  On  March  18,  1916,  J.  W. 
WUkins  brought  an  action  against  the  Georgia 
Casualty  Company  for  $1,000  In  the  city  court 
of  Floyd  county;  the  same  being  a  suit  un- 
der the  terms  of  a  policy  of  accident  insur- 
ance for  loss  of  the  sight  of  an  eye.  The 
clause  in  the  policy  under  wlilch  suit  was 
brought,  so  far  as  pertinent  to  an  under- 
standing of  the  case  before  us,  is  as  follows: 

"If  such  injuries  •  •  •  shall  result,  inde- 
pendently and  exclusively  of  all  other  causes,  in 
one  o£  the  losses  enumerated  below  •  •  ♦ 
within  ninety  days  from  the  date  of  the  acci- 
dent, •  ♦  •  the  company  will  pay  the  sum 
set  opposite  such  loss  •  •  *  for  loss  of 
•  •  •  sight  of  one  eye  one-half  principal 
sum.  •  •  *  Loss  shall  mean,  ♦  •  •  with 
regard  to  eyes,  entire  and  irrecoverable  loss 
of  sight." 

The  trial  Judge  granted  a  nonsuit  on  the 
ground  that  it  was  not  shown  that  the  loss 
of  the  eye  was  "irrecoverable,"  as  required 
by  the  terms  quoted  from  the  policy.  The 
only  question  this  court  is  now  called  upon 
to  decide  is  whether  or  not  the  trial  Judge 
erred  in  sustaining  the  motion  to  nonsuit, 
for  the  reason  indicated. 

The  evidence  of  the  plaintiff,  Wllklns. 
nowhere   affirmatively  undertakes  to  show 


that  the  loss  of  sight  la  irrecoverable.  He 
testified  that  it  was  total,  and  testified  as 
to  the  nature  and  extent  of  the  injury,  but 
he  did  not  undertake  to  say  directly  whether 
or  not  the  injury  was  permanent  and  ir- 
recoverable. However,  It  Is  thought  proper 
to  state  the  substance  of  plalntHTs  testi- 
mony, for  the  purpose  of  throwing  such  light 
as  It  may  upon  the  issue  here  to  be  deter- 
mined. The  plaintiff  testified  that  he  was 
employed  by  an  express  company,  for  which 
he  drove  a  wagon;  that  on  October  3,  1914, 
In  order  to  tighten  a  tap  on  the  wheel  of 
the  company's  wagon  which  he  drove,  he  was 
striking  it  with  a  wrench  which  caused  par- 
ticles of  steel  to  fly  off,  hitting  and  penetrat- 
ing his  right  eye;  that  in  consequence  of 
this  injury  he  was  unable  to  work  for  the 
balance  of  that  day,  and  on  October  6th 
consulted  a  physician,  who  on  that  day  re- 
moved the  steel  from  the  injured  eye  and 
continued  to  treat  the  eye  from  time  to  time 
until  January  20th  of  the  following  year; 
that  he  had  not  seen  out  of  the  Injured  eye 
since  the  date  of  the  injury  so  as  to  tell 
what  anything  was;  that  there  had  never 
been  a  time  since  the  eye  was  hurt  when  by 
Its  use  he  could  have  found  his  way  home; 
that  he  had  not  been  able  to  distinguish 
anything  by  the  use  of  the  injured  eye  from 
the  time  of  the  injury;  .that  be  could  tell 
daylight  from  dark,  but  could  dlstingtiish 
nothing;  tliat  he  kept  thinking  and  hoping 
Jt  would  get  better,  but  it  continued  to  grow 
worse  in  spite  of  tlie  treatment  given;  that 
he  could  not  see  quite  as  well  in  January 
as  he  could  in  the  preceding  January;  that 
the  steel  went  directly  into  the  center  of  the 
pupil,  and  his  physician  worked  faithfully  to 
save  it,  but  failed  to  do  so. 

Dr.  L.  W.  Gierard  testified  for  the  plaintiff 
as  follows: 

"I  am  a  practicing  physician  and  do  a  little 
surgery.  I  have  been  practicing  about  nine 
years.  I  am  a  graduate  trom  the  Universtiy  of 
Georgia.  In  my  opinion,  assuming  that  on  the 
2d  day  of  October,  1913,  a  piece  of  steel  flew 
from  a  wrench,  or  hammer,  and  struck  the  plain- 
tiff in  the  center  of  the  cornea  of  the  right  eye 
and  imbedded  itself  to  such  an  extent  it  had  to 
be  located  by  an  X-ray  to  be  removed,  that  im- 
mediately be  lost,  from  the  striking,  as  soon  as 
it  was  struck,  the  vision  of  that  eye,  that  it  has 
remained  lost  from  then  nntU  the  present  time, 
in  my  opinion  it  would  be  a  permanent  injury. 
I  examined  Mr.  Wilkins'  eye  in  there  a  mo- 
ment ago.  There  seems  to  be  an  opacity  in  the 
eye  there,  and  sometimes  by  the  removal  of  the 
lens  you  might  restore  it.  It  is  rather  doubt- 
ful in  this  case,  from  what  I  can  see  there.  An 
operation  might  benefit  it;  no  certainty  of  that. 
Opacity  is  a  milky  substance  back  in  the  pos- 
terior portion  of  the  eye  caused  from  inflamma- 
tion brought  about  bv  injury.  A  person's  eye 
when  it  goes  blind  eitner  from  a  natural  or  un- 
natural cause — most  generally  that  eye  does 
change  in  color,  opaci^  sets  up  and  gradually 
grows,  and  it  goes  on,  toe  eye  gradually  ciiani;es 
from  what  you  would  call  dead  to  deader,  and 
after  a  long  time  it  gets  white.  After  a  man's 
eye  is  injured  and  vision  is.  destroyed,  It  still 
is  sensitive  to  light  and  heat— bright  light  some- 
what.   The  more  the  opacity  the  more  the  light 
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l8  slint  oat  Practically  all  blind  people  for 
seTeral  years  after  they  have  lost  their  vision 
c&n  teU  the  difference  between  daylight  and  dark 
and  things  of  that  kind  to  some  extent.  I  do 
not  treat  the  eyes  very  much.  Naturally  very 
often  cases  come  through,  in  the  practice  of 
medicine,  where  a  man  is  called  upon  to  look  at 
a  person  B  eye,  and  he  usually  refers  them  to  a 
specialist.  I  have  never  operated  on  the  eyes 
more  than  to  remove  foragn  bodies  in  the 
cornea,  on  the  outside  of  the  ball  or  stuck  in. 
An  operation  such  as  I  described  for  Mr.  Wil- 
kins'  eye  is  entirely  possible.  This  condition 
of  Mr.  Wilkins'  eye  is  somewhat  similar  to  a 
cataract  on  the  lens.  In  fact,  from  what  I  can 
Bee,  it  looks  like  the  lens  is  affected.  Sometimes 
you  get  good  results  from  a  surgical  operation, 
and  sometimes  yon  don't.  That  is  true  about 
any  operation,  more  or  less.  In  an  operation 
for  appendicitis  sometimes  the  undertaker  gets 
the  good  end  of  it.  Any  operation  is  liable  to 
be  a  success  or  a  failure,  as  the  case  may  be, 
bnt  it  is  doubtful  as  to  his  eye.  From  what  I 
can  see  of  the  condition  of  his  eye  I  think  an 
operation  would  be  all  right.  If  I  were  called 
upon  to  advise  Mr.  Wilkins  to  have  an  operation 
or  not,  I  would  advise  him  to  try  an  operation, 
without  making  a  further  examination  of  the 
case.  The  thing  about  an  operation  is  to  let 
that  cataract  get  good  and  ripe.  An  operation 
now  would  probably  stnnd  a  better  chanre  than 
an  operation  shortly  after  the  injury,  because 
the  cataract  has  gotten  riper.  I  would  not 
(iwear  that  the  loss  of  this  eye  is  irrecoverable, 
that  is,  by  an  operation,  or  otherwise.  A  cat- 
aract grows  on  the  lens;  it  is  a  disease  of  the 
lens.  This  opacity  Is  on  the  lens,  what  I  can  see 
of  it  I  mean  by  saying  that  I  would  advise 
an  operation  that  I  would  advise  that  ns  an 
eiperiment,  to  see  if  it  cannot  be  restored. 
I  would  not  advise  him,  in  my  judgment,  that 
an  operation  would  restore  it.  I  would  not  give 
it  as  my  opinion  that  an  operation  would  re- 
store his  sight,  but  I  think  it  worth  trying.  I 
conld  not  positively  say  that  after  a  man  had 
been  blind  for  18  months  that  an  operation 
wnnid  be  saccessful,  in  my  opinion.  I  was 
asked  n  while  ago  as  to  my  expertnrss  in  these 
matters.  I  have  witnessed  such  operation",  and 
I  have  studied  the  eye  in  my  regular  practice." 

[1,2]  1,2.  We  cannot  agree  with  the  con- 
tention of  counsel  for  the  plaintiff  In  error 
to  his  application  of  the  doctrine  of  the  "pre- 
nunptlon  of  continuity"  as  applied  to  this 
case.  It  Is  argued  by  counsel  that,  when  a 
state  of  things  Is  once  proved  to  exist,  there 
Is  a  presumption  that  it  will  continue  untU 
a  change  or  some  adequate  cause  of  chan.s:e 
Is  made  to  api>ear.  The  true  doctrine  of  this 
rule  invoked  Is  that,  when  a  condition  Is 
shown  to  exist  prior  to  the  trial,  there  is  a 
legal  presumption  of  Its  continuity  at  the 
time  of  trial;  and  the  application  of  this 
role  should  not  be  applied  to  a  presumption 
of  future  continuity.  Where  the  question 
is  whether  an  injury  Is  re<;overable  or  Ir- 
recoverable, there  can  be  no  application  of 
the  doctrine  Invoked,  as  the  issue  Itself  re- 
lates entirely  to  the  future.  The  doctrine  of 
presumption  of  continuity  does  not  raise  a 
I>K8Dmptlon  that  something  shown  to  exist 
will  continue,  but  raises  the  presumption 
tliat  something  shown  to  exist  has  continu- 
ed. We  do  not  think  that  the  ruUngs  In 
Anderson  t.  Blythe,  54  Oa.  50S,  Coleman  & 
Burden  Co.  v.  Sice,  105  Ga.  164,  31  S.  B.  124, 
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nor  the  ruling  In  Sasser,  Assignee,  r.  Byid 
et  al.,  8  Ga.  App.  824,  70  S.  E.  157,  cited  by 
counsel  for  the  plaintiff  In  error,  contra- 
rene  our  construction  of  this  doctrine.  By 
the  terms  of  the  policy  under  which  the  suit 
was  brought.  It  was  incumbent  upon  the 
plaintiff  to  allege  and  prove  that  the  injury 
to  his  eye,  which  is  the  basis  of  his  suit,  was 
not  only  entire,  but  also  itrecoverable.  If, 
therefore,  by  the  evidence  for  the  plaintiff, 
the  injury  to  the  eye  has  been  established  to 
be  "entire,"  In  accordance  with  the  terms 
of  the  policy,  there  is  no  presumption  of 
law  arising  from  such  proof  that  such  con- 
•HWon  will  continue  so  as  to  shift  the  burden 
of  proof  upon  the  defendant.  Even  where 
the  doctrine  of  presumption  of  continuity 
can  be  properly  applied.  It  is  a  well-settled 
principle  that  presumptions,  except  conclu- 
sive presumptions,  must  gl,ve  way  to  proof; 
and  the  plalntuf  is  therefore  compelled  to 
stand  upon  the  evidence  introduced  in  sup- 
port of  his  contentions. 

[3]  3.  We  think  the  Jury  should  have  been 
allowed  to  pass  upon  the  question  as  to 
whether  or  not  the  injury  was  irrecoverable. 
While  the  testimony  of  the  expert  witness, 
which  in  the  statement  of  facts  has  been  set 
forth  In  full,  does  not  positively  assert  that 
an  operation  would  not  benefit  the  injured 
eye,  stUl  he  gives  It  as  his  positive  and  un- 
equivocal opinion  that  such  an  injury  as  is 
shown  by  the  facts  of  this  case  Is  a  perma- 
nent one.  He  testifies  that  he  would  advise 
an  <^)eratlon  as  an  experiment,  but  would 
not  state  that  In  his  Judgment  such  an  oper- 
ation would  restore  the  sight  According 
to  the  evidence.  It  was  his  opinion  that  such 
an  operation  was  "worth  trying,"  and  the 
Jury  might  have  been  authorized  to  assume 
that  It  was  for  that  reason  that  he  was  un- 
willing to  testify  positively  that  the  loss 
of  the  sight  is  absolutely  Irrecoverable. 
Furthermore,  the  Jury  need  not  have  been 
governed  entirely  on  this  point  by  the  tes- 
timony of  the  expert  witness,  but  would 
have  had  the  ri^t  to  consider  the  testimony 
of  the  plaintiff  himself,  who.  It  will  be  re- 
called, had  testified  that  he  had  never  been 
able  to  see  with  the  Injured  eye  from  the 
date  of  the  accident  In  view  of  this  tes- 
timony of  plaintiff,  taken  together  with  the 
other  evidence  in  the  case.  It  was  for  the 
Jury  to  say  whether  or  not  the  sight  of  the 
injured  eye  was  irrecoverably  lost 

It  is  therefore  the  Judgment  of  this  court 
that  the  ruling  of  the  trial  Judge  granting  a 
nonsuit  was  erroneous. 

Judgment  reversed  because  the  court  erred 
in  awarding  a  nonsnit 

BROTLES,  P.  J.,  and  GEORGE),  J.,  pre- 
siding in  place  at  BLOODWORTH,  J.,  dis- 
qualified, concur. 
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19  Ga.  App.  US) 
HODGES  y.  J.  I.  CASE  THRESHING 
MACH.  CO.    (No.  7207.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(Syttabut  hg  the  Court.) 

1.  Appeal  and  Ebkok  ®=»1193{1)— Review- 
Law  OF  Casit. 

The  court  did  not  err  in  sustaining  the 
demurrer  to  the  defendant's  answer  as  amend- 
ed. The  law  of  this  case  is  fixed  by  the  former 
decision  of  this  court  therein.  16  Ga.  App.  327, 
85  S.  E.  206. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4661;  Dec.  Dig.  ®=3ll95(l).] 

2.  Courts  <S=»189(15)  —  Final  Judgment  — 
Entbt. 

The  presiding  judge,  under  the  proTisions 
of  the  order  granted  in  term,  did  not  have  au- 
thority to  enter  a  final  judgment  in  this  case  in 
vacation.    Civ.  Code  1910,  g  4854. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §i  409,  458;   Dec  Dig.  <S=»189(16).] 

Error  from  City  Court  of  Amerlcus;  W. 
M.  Harper,  Judge. 

Action  between  B.  C.  Hodges  and  the  J. 
I.  Case  Threshing  Machine  Company.  There 
was  a  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Reversed. 

WalUs  &  Fort  and  J.  A.  Hlxon,  all  of 
Amerlcus,  for  plaintiff  In  error.  Ellis,  Webb 
&  Ellis,  of  Amerlcus,  for  defendant  In  error. 

GEORGE,  J.  [1]  1.  When  this  case  was 
before  this  court  at  the  March  term,  1915, 
It  was  decided  "that  the  answer  and  plea  of 
the  defendant  as  a  whole  as  finally  amended 
should  have  been  stricken  on  demurrer,  as 
the  answer  was  a  manifest  effort  to  add  to 
and  vary  by  parol  the  terms  of  the  unambig- 
uous written  contract  between  the  parties 
upon  which  the  suit  was  brought,"  and  the 
case  was  reversed  for  error  of  the  trial  court 
In  not  sustaining  the  demurrer  to  the  answer 
and  In  overruling  the  motion  for  a  new  trial 
filed  by  the  present  defendant  In  error.  Case 
Threshing  Machine  Co.  v.  Hodges,  16  Ga. 
App.  327,  85  S.  E.  205.  Before  the  remittitur 
of  this  court  was  made  the  Judgment  of  the 
court  below,  the  plaintiff  In  error  offered  an 
amendment  to  his  answer,  which  was  allowed 
by  the  court,  subject  to  demurrer.  By  refer- 
ence to  the  pleadings  filed  by  the  plaintiff  In 
error,  and  under  consideration  by  this  court 
at  the  March  term,  1915,  and  by  reference 
to  the  original  briefs  of  file  In  that  case,  It 
is  clear  that  the  defenses  contained  In  the 
amendment  to  the  answer  made  after  the 
decision  of  this  case  in  this  court,  but  be- 
fore that  decision  was  made  the  Judgment  of 
the  lower  court,  are  in  substance  and  effect 
the  same  as  those  set  np  in  the  former  plead- 
ings. It  is  true  that  the  amendment  now 
under  consideration  seeks  to  avoid  the  con- 
tract sned  upon,  for  the -reason  that  it  does 
not  "possess  finality  of  utterance;  that  there 
has  never  been  an  agreement  that  the  writ- 
ing Is  a  complete  and  final  uttered  embodi- 


ment of  all  the  tennis  of  a  contract  presently 
operative  and  binding."  This  is  alleged  to  be 
so  because  of  the  same  facts  set  vp  In 
the  answer  considered  by  the  court  In  this 
case  heretofore.  While  the  amendment  to 
the  answer  now  under  consideration  contains 
the  general  averment  set  out  above,  the  facts 
set  forth  in  the  answer  show  that  the  de- 
fendant did  have  possession  of  the  traction 
engine,  the  consideration  named  In  the  con- 
tract and  notes,  and  was  actually  using  It, 
and  that  he  had  paid  a  large  portion  of  the 
purchase  price  represented  by  the  first  of  tlie 
series  of  notes,  as  provided  In  the  contract. 
Moreover,  the  contract  and  each  of  the  notes, 
including  the  note  paid,  signed  by  the  defend- 
ant, and  set  out  In  the  petition  by  the  Case 
Threshing  Machine  Company,  recited  that 
they  were  "signed,  sealed,  and  delivered"  In 
the  presence  of  an  officer  of  the  law  author- 
ized to  attest  the  same.  This  identical  de- 
fense was  made  in  the  original  answer  as 
finally  amended. 

[2]  2.  While  the  ruling  sustaining  the  de- 
murrer to  the  defendant's  answer  as  finally 
amended  was  proper,  the  Judgment  made  in 
vacation,  in  awarding  final  Judgment  in  favor 
of  the  plaintiff  for  principal.  Interest,  and 
attorney's  fees,  must  be  reversed.  It  appears 
that  the  presiding  Judge  acted  under  the 
authority  of  an  order  entered  in  term  as  fol- 
lows: 

"By  agreement  of  counsel  in  the  above-stated 
case,  it  is  ordered  that  the  demurrers  in  said 
case  be  heard  at  Americus,  Ga..  on  November  6, 
1915.  It  is  further  ordered  that  both  parties, 
plaintiff  and  defendant,  shall  have  the  right  to 
file  any  amendments  that  will  be  allowed  accord- 
ing to  law,  and  to  file  and  make  any  objections 
to  the  amendments.  It  is  further  ordered  that 
the  court  shall  have  authority  to  pass  upon  all 
demurrers  and  amendments  at  said  hearing,  as 
if  in  term  time,  and  to  enter  up  all  necessary 
judgments  in  vacation  in  said  cause  as  if  said 
judgments  were  entered  in  term  time,  and  ei- 
ther party  shall  have  the  right  to  file  exceptions 
to  any  of  the  rulings  and  judjrments  of  said 
court,  as  if  in  term  time.  It  is  further  ordered 
that,  if  said  hearing  is  not  had  at  the  time  stat- 
ed, the  court  shall  have  authority  to  pass  neces- 
sary orders  continuing  said  bearing  to  a  future 
date." 

We  do  not  think  this  agreement  authoriz- 
ed the  Judge  to  hear  and  determine  this  case 
in  vacation.  It  Is  to  be  noted  that  the  Judg- 
ment rendered  by  the  court  was  for  principal. 
Interest,  and  attorney's  fees. 

It  Is  contended  that  the  Judge  of  the  dty 
court  of  Americus  has  the  same  power  as 
Judges  of  the  si4>erior  courts  of  this  state  to 
hear  and  determine  causes  and  render  Judg- 
ments In  vacation.  It  Is  not  insisted  that  he 
has  any  greater  authority.  Conceding  that 
he  Is  clothed  with  the  same  power  as  the 
Judges  of  the  superior  courts  In  respect  to 
the  matter  In  question,  he  was  without  au- 
thority to  enter  the  final  Judgment  in  vaca- 
tion. 

"Judges  of  the  superior  courts  'cannot  exer- 
cise any  power  out  of  term  time,  except  the 
authority  is  expressly  granted;    but  they  may. 
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b;  order  granted  in  term,  render  a  judgment  in 
vacation."  Civil  Code  1910,  {  4854."  Tucker, 
Sheriff,  v.  Huson  Ice  &  Machine  Works,  142 
Ga.  83,  82  S.  E.  496. 

Under  the  order  recited  above,  tlie  presid- 
ing Judge  bad  authority  to  determine  the  de- 
nnrrers,  to  pass  upon  and  allow  amendments, 
and  to  pass  any  necessary  judgment  with 
respect  to  the  same.  Only  by  implication  ia 
he  given  the  authority  to  finally  hear  and 
determine  this  case  on  Its  merits.  This  power, 
by  implication,  is  denied,  when  he  undertakes 
to  exercise  the  authority  under  the  law  of  the 
state;  and  the  parties,  by  agreement,  did  not 
confer  upon  him  the  right  to  enter  a  final 
Judgment  In  this  case  in  vacation. 

Judgment  reversed. 

WADS,  C.  J.,  and  LUKE,  X,  concur. 


(19  Oa.  App.  184) 

J.  A  CLBART  ft  CO,  v.  TAWCETT. 
(No.  7017.) 

(Court  of  Appeals  of  Georgia,  DiTision  Na  2. 
Jan.  23,  1917.) 

(Syllahui  by  the  Court.) 

1.  ASSIQRMENTB    «=»10    —    VALIDITT    —    IW- 
DEBTEONESS. 

Under  the  evidence  submitted,  the  written 
assignment  by  one  Sipple  to  the  defendant  in 
error  of  all  moneys,  debts,  claimSi,  or  demands 
then  due  or  thereafter  to  become  due  to  him  by 
the  Georgia-Cnrolina  Lumber  Company  was  a 
valid  assignment. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  f|  17,  18;  Dec.  Dig.  <g»107l 

2.  .VssiGSMENTS  ®=!>103— Rights— Watveb. 

The  evidence  authorized  a  finding  that  the 
defendant  in  error  did  not  waive  or  abandon  his 
rights  under  the  assignment,  and  that  although 
he  allowed  Sipple  from  time  to  time,  after  the 
making  of  tlie  assignment,  to  collect  moneys 
from  the  lumber  company,  Sipple  in  so  doing 
was  acting  merely  as  Uie  agent  of  the  defendant 
in  error,  and  that  he  turned  over  the  moneys 
s»  collected  to  the  defendant  in  error. 

[Ed.  Note. — For  other  eases,  see  Assignments, 
Cent  Dig.  §  179 ;    Dec.  Dig.  (S=>10S.] 

3.  SuFFiciKNCY  or  Evidence. 

The  courtj  exercising  by  consent  the  func- 
tions of  both  judge  and  jury,  did  not  err  in  ren- 
dering a  judgment  in  favor  of  the  defendant  in 
error. 

Error  from  City  Court  of  Savannah ;  Davis 
Kreeman,  Judge. 

Action  between  George  Fawcett  and  J.  A. 
Cleary  a  Co.  Judgment  for  Fawcett,  and 
Cleary  ft  Co.  bring  error.    Affirmed. 

iiheiby  Myrick,  of  Savannah,  for  plaintiffs 
in  error.  J.  R.  Fawcett  and  Edwin  A.  Co- 
ben,  both  of  Savannah,  for  defendant  In  er- 
ror. 

BBOYLBS,  P.  3.    Judgment  affirmed. 

JliNKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


'19  Ga.  App.  124) 

PALACE  MARKET  CO.  v.  MIDLAND  CITY 
HOTEL  CO.    (No.  7542.) 

(Court  of  Appeals  of  Georgia,  Division  MOk  1. 
Jan.  23,  1917.) 

(Svllabiu  iy  the  Court.) 

COKPOBATIONS    «=»90<6)    —    SUBBCBIPTION    TO 

Stock— Action— E  VI  DEN  cb. 
The   evidence   is  sufficient   to   support   the 
finding  of  the  presiding  judge,  who  by  consent 
tried  the  case  without  a  jury,  and  no  error  of 
law  appears. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  411^18;    Dec  Dig.  <S=90(6).] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Suit  by  the  Midland  City  Hotel  Company 
against  the  Palace  Market  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Ryals  &  Anderson,' of  Macon,  for  plaintiff 
in  error.  Hardeman,  Jones,  Park  &  Johns- 
ton, of  Macon,  for  defendant  in  error. 

GEORGE,  J.  The  Midland  aty  Hotel 
Company  filed  suit  in  the  city  court  of  Macon 
against  the  Palace  Market  (Company  upon 
a  written  subscription  to  capital  stodc  in 
the  plaintiff  corporation.  The  case,  on  all 
questions  of  law  and  fact,  was  submitted  by 
agreement  to  the  presiding  judge,  sitting 
without  a  Jury.  The  court  rendered  a  Judg- 
ment against  the  defendant  for  the  full 
amount  sued  for.  Three  mixed  que&tJons  of 
fact  and  law  were  involved  in  the  case,  to 
wit: 

(1)  Did  the  secretary  and  treasurer  of  the 
Market  Company,  on  the  facts  in  this  case, 
have  authority  to  execute  the  contract  of  sub- 
scription? 

(2)  Is  the  Market  Company,  on  the  facts  of 
this  case,  released  from  liability  on  its  sub- 
scription, if  in  the  first  Instance  binding,  be- 
cause of  the  decision  of  the  court  releasing 
certain  subscribers  whose  subscriptions  were 
necessary  to  make  up  the  minimum  sto<± 
authorized  by  the  charter  of  the  plaintiff 
corporation,  and  because  certain  other  sub- 
scribers- were  resisting  payment  of  subscrip- 
tions to  the  capital  stock  in  the  plaintiff  cor- 
poration, and  because  one  subscription  was 
payable  in  material? 

(3)  Did  the  presiding  Judge  err  in  sustain- 
ing the  demurrer  to  the  allegations  of  the 
amended  answer  of  the  Palace  Market  Com- 
pany, setting  up  that  its  subscription  was  • 
donation  and  not  an  Investment. 

The  presiding  Judge  found  in  favor  of  the 
plaintiff  upon  each  of  the  controlling  jjj- 
snes  stated  in  questions  1  and  2,  and  ther« 
is  evidence  to  support  his  finding,  and  tb» 
same  is  not  contrary  to  law. 

The  assignment  of  error  on  the  ruling  of 
the  trial  jndge  in  sustaining  the  demurrer  to 
the  defendant's  answer,  set  out  in  the  third 
qu^tion,  is  not  presented  by  exception  pen- 
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dente   lite,   or  by   direct   exception   timely 
made,  and  cannot  be  considered.     Hawkins 
r.  Studdard,  132  Ga.  265  (1),  63  S.  £.  852. 
Judgment  affirmed. 

WADE,  G  J.,  and  LUKE,  X,  concur. 


a9  Ga.  App.  123) 

WILLIAMS  V.  STOCKS.    (No.  7617.) 

(Conrt  of  Appeals  of  Georgia,  Division  No>.  1. 

Jan.  23,  1917.) 

(Syllabut  hy  the  Court.) 

Cebtiobabi  ®=>69  —  Natube  or  Rgmbdt  — 

Final  Judoment. 
Where  no  error  of  law  is  complained  of 
which  must  finally  govern  the  case,  no  final 
judgment  can  be  rendered  on  a  petition  for 
certiorari,  except  in  a  case  In  which  the  evi- 
dence is  undisputed,  and  where  there  can  be 
but  one  legal  verdict  or  Judgment,  under  the 
evidence.  Section  5201,  Cfiv.  Code  1910.  The 
judge  of  the  superior  court  did  not  err  in  re- 
manding this  case  for  a  new  trial,  and  in  refus- 
ing to  render  a  final  judgment,  the  evidence  be- 
ing in  dispute. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  {§  185-194 ;    Dec  Dig.  e=»69.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  R.  8.  Williams  against  F.  M. 
Stocks  In  tbe  municipal  court  of  Atlanta, 
which  resulted  In  a  Judgment  for  the  de- 
fendant. The  plaintiff's  oral  motion  for  a 
new  trial  was  overruled,  and  on  certiorari 
the  superior  court  granted  him  a  new  trial. 
His  petition  for  certiorari  contained  the  usu- 
al general  grounds  and  tbe  ground  that  the 
evidence  demanded  a  judgment  In  his  favor 
for  the  full  amount  sued  for.  In  his  bill  of 
exceptions  it  is  contended  that  a  final  judg- 
ment in  the  case  ^ould  have  been  rendered 
In  his  favor  by  the  judge  of  tbe  superior 
court  in  sustaining  the  certiorari.  The  evi- 
dence was  conflicting  as  to  the  liability  of 
the  defendant  and  the  correctness  of  tbe  ac- 
count   Plaintiff  brings  error.    Afilrmed. 

W.  P.  Coles  and  Moore  &  Pomeroy,  all  of 
Atlanta,  for  plaintiff  In  error.  Lamar  Hill, 
of  Atlanta,  for  defendant  in  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LDKE,  J.,  concur. 


a*  Qa.  App.  127) 

FULTON  V.  METROPOLITAN  CASUALTY 
INS.  CO.  OF  NEW  YORK.    (No.  7582.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(8v11ah%u  by  the  Cowri.) 

L  Evidence  «=3l27(3)  —  Hkabbat  —  Bzckp- 
TIONS — Statotis. 
The  court  did  not  err  in  excluding  testi- 
mony as  to  sayings  of  the  plaintiETs  husband 
regarding  the  probable  cause  of  his  pains  or 
illness,  these  sayiugs  not  being  within  the  ex- 
ception to  the  hearsay  rule  as  declared  by  Civ. 
Code  1910,  S  5766.    They  were  not  a  part  of  the 


occurrence  to  which  they  related,  but  rather  a 
narrative  concerning  something  which  had  talc- 
en  place  In  the  past 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  380;  Dec.  Dig.  <e=5>127(3).] 

2.  Insxtbance  <=»455— Accident  Insubanck 
— ^Recovery— Pboof—"Accidbntax.  Me  a  ns." 

Where  an  accident  policy  insured  against 
"tbe  effects  of  bodily  injuries  sustained  direct- 
ly, solely,  and  exclusively  through  accidental 
means,"  resulting  in  the  death  of  the  assured, 
it  was  necessary,  in  an  action  thereon,  to  show 
that  in  the  act  which  preceded  the  injury  al- 
leged to  have  caused  the  death  of  the  assured 
something  unforeseen,  unexpected,  or  unusual 
occurred. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cept  Dig.  §§  1166-1169;  Dec  Dig.  «=»455. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accidental  Means.] 

3.  INSUBANCE  «=>666(6),  668(11)— Accident 
Insubanck— Cause  or  Death— Aixeoation 
— Pboop. 

While  in  such  case  the  allegation  that  the 
insured  met  his  death  "solely  and  exclusively 
through  accidental  means,  to  wit  bv  the  acci- 
dental straining  of  his  physical  body  through 
the  exertion  of  pulling  and  pushing  a  boat  from 
dry  land  into  water,  •  •  •  and  from  the  re- 
sult of  which  straining  a  blood  vessel  in  the 
stomach  became  ruptured  and  death  ensued." 
may  be  sustained  by  proof  of  circumstances,  as 
well  OS  by  direct  evidence,  the  proved  facts  in 
this  case,  considered  in  connection  with  the  de- 
fensive facts  developed  upon  cross-examination, 
were  not  sufficient  to  make  a  jury  question. 
Accordingly  the  court  did  not  err  in  directing  a 
verdict.  Evans  v.  Josephine  Mills,  119  Ga.  448, 
46  S.  E.  674  (2). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  M  1719,  1721,  1722,  1745,  1763, 
1784;  Dec.  Dig.  <S=>605(5),  668(11).) 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Suit  by  Mrs.  Fannie  J.  Fulton  against  the 
Metropolitan  Casualty  Insurance  Company 
of  New  York.  Plaintiff  nonsuited,  and  she 
brings  error.    Affirmed. 

Mrs.  Fannie  J.  Fulton  filed  suit  in  the  city 
court  of  Savannah,  and  alleged  that  she  was 
the  widow  of  Abraham  J.  Fulton;  that  said 
Abraham  J.  Fulton,  died  on  September  12, 
1915;  that  the  Metropolitan  Casualty  In- 
surance Company  of  New  York  Issued  to  the 
said  Abraham  J.  Fulton  an  accident  policy, 
under  the  terms  and  stipulations  of  which 
the  said  Abraham  J.  Fulton  was  insured 
in  tbe  principal  sum  of  |3,000  against  the 
effects  of  bodily  injury  sustained  directly, 
wholly,  and  exclusively  through  accidental 
means,  and  for  loss  of  life  so  resulting  the 
said  defendant  company  contracted  and  ob- 
ligated itself  to  pay  the  benefldary  named 
in  the  policy,  the  plaintiff  in  this  action, 
said  principal  sum. 

Tbe  plaintiff's  petition  contains  the  fol- 
lowing allegation: 

"Your  petitioner  shows  that  Abraham  J.  Ful- 
ton, her  husband  and  the  assured  in  said  policy, 
died  on  September  12,  1915,  directly,  solely,  and 
exdusively  through  accidental  means,  to  wit,  by 
the  accidental  straining  of  his  physical  body 
through  the  exertion  of  pushing  and  pulling  a 
boat  from  dry  land  into  water,  and  also  from 
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the  accidental  straiDing  due  to  the  casting  of  a 
seine  net,  from  the  result  of  which  straining  a 
blood  vessel  in  the  stomach  became  ruptured, 
and  death  ensued," 

The  defendant  flled  an  answer  to  tbe  suit 
and  denied  the  paragraph  of  tbe  petition 
above  quoted.  Other  defenses  were  set  np 
in  tbe  answer  not  material  to  this  decision. 
At  the  conclusion  of  tbe  plaintiff's  evidence 
the  presiding  Judge  sustained  a  motion  to 
nonsuit. 

Twiggs  ft  Gassan,  of  Savannah,  for  plain- 
tiff In  error.  Bryan,  Jordan  &  Mlddlebrooks, 
and  W.  R.  Tichenor,  all  of  Atlanta,  and 
David  S.  Atkinson,  of  Savannah,  for  defend- 
ant in  error. 

GEX>RGB,  J.  [1]  1.  During  the  progress 
of  the  case  the  plaintiff  sought  to  prove  by 
three  witnesses  certain  statements  made  by 
the  deceased  as  to  hl&  physical  condition  and 
as  to  tbe  cause  thereof,  and  in  each  instance 
the  court  excluded  the  testimony  offered. 
Tbe  plaintiff  excepts  to  these  rulings.  These 
exceptions  are  treated  together.  The  evi- 
dence ruled  out  involves  an  identical  prin- 
cipal of  law.  The  answers  excluded  may  be 
stated  as  follows': 

"I  hurt  myself  in  getting  the  boat  out  of  the 
mad  to  go  casting;  I  strained  myself  in  lifting 
the  boat  out  of  the  muU." 

These  statements  were  made  some  16  hours 
after  the  occurrence  to  which  they  related. 
There  was  no  error  in  excluding  this  testi- 
mony. W.  &  A.  U.  R.  Co.  V.  Reason,  112 
6a.  653,  37  S.  E.  863. 

[2]  2.  The  policy  in  this  case  insured 
against  the  effects  of  bodily  injury  sustained 
"directly,  wholly,  and  exclusively"  through 
accidental  means.  There  is  au  apparent  and 
peiiiaps  actual  conflict  in  the  decided  cases, 
both  English  and  American,  in  construing  tbe 
danse  contained  in  this  policy  and  quoted 
above.  Many  of  tbe  courts  have  distinguish- 
ed between  a  clause  insuring  against  death 
by  accident  and  a  death  occasioned  by  acci- 
dental mean&  There  is  a  line  of  decisions 
holding  that  an  injury  may  be  "accidental 
in  character"  where  it  results  from  an  in- 
tentional and  voluntary  act,  performed  in  the 
usual,  ordinary,  and  intended  manner,  by 
the  insured,  while  there  is  another  Une  of 
decisions  to  tbe  effect  that,  where  the  act 
itself  was  foreseen  and  intended,  and  per- 
formed in  the  ordinary  and  usual  manner  by 
tbe  Insured,  the  act  cnnnot  be  considered  as 
an  "accidental  means." 

This  court  is  bound  by  the  construction 
given  the  above-quoted  clause  by  the  Su- 
preme Court  of  Georgia.  Such  a  provision 
in  an  accident  policy  was  considered  by 
that  court  in  Cobb  v.  Preferred  Mutual  Ac- 
cident Association  of  N.  Y.,  and  vice  versa, 
96  6a.  818,  22  S.  E.  976,  and  It  was  there 
ruled: 

"Where  an  accident  insurance  policy  insured 
the  person  to  whom  it  was  issued  'against  bod- 
iij  injuries  effected  through  external,  violent, 
and  accidental  means,'  and  on  the  trial  of  an 


action  thereon,  predicated  upon  the  loss  of  an 
eye,   it  appeared   from   the  evidence   that   the 

Sluintiff,  while  in  an  emaciated  and  feeble  con- 
ition,  after  safely  ali^htiqg  from  a  train,  car- 
ried his  baggage,  weighing  from  60  to  80  pounds, 
a  distance  of  about  50  yards,  and  'injured  him-  - 
self  in  some  way  or  other'  in  so  doing,  so  that 
soon  after  putting  the  baggage  down  a  defect 
in  tbe  vision  of  one  of  his  eyes  became  appar- 
ent, which  finally  resulted  in  a  total  loss  of 
sight  as  to  that  eye,  and  it  also  appeared  that 
the  plaintiff  had  not  fallen,  nor  received  a  blow, 
or  jar,  or  shock  of  any  kind,  and  that  there  was 
nothing  unusual  in  his  manner  of  carrying  the 
baggage  or  in  bis  locomotion  while  so  doing,  no 
case  for  a  recovery  was  made.  Even  if  the 
plaintiff's  Injury  was  attributable  to  the  carry- 
ing of  the  baggage,  it  was  not  effected  by  'ex- 
ternal,' 'violent,'  or  'accidental'  means  in  the 
sense  in  which  these  words  are  used  in  the  pol- 
icy." 

Counsel  for  tbe  plaintiff  In  error  Insist 
that  the  words  "extemal"  and  "violent," 
in  the  policy  in  that  case,  distinguish  it  from 
the  case  now  under  consideration,  but  it  Is 
to  be  noted  that  the  decision  in  that  case  de- 
clares that  the  means  alleged  to  have  pro- 
duced the  injury  to  the  plaintiff  were  not  ef- 
fected by  extemal,  violent,  or  accidental 
means  in  the  sense  in  which  those  words 
were  used  in  the  policy.  The  Supreme  Court 
in  Atlanta  Accident  Association  v.  Alexander, 
1(M  Ga.  70&,  30  S.  E.  9S9,  42  L.  R.  A.  188. 
again  construes  the  same  provision  Involved 
in  the  Cobb  Case,  supra.  It  is  to  be  noted 
that  In  both  cases  the  decision  was  announc- 
ed by  Chief  Justice  Simmons.  In  the  course 
of  his  opinion  in  the  Alexander  Case  he  said: 

"We  think  the  evidence  in  the  present  case 
was  sufiBcient  to  authorize  tbe  jury  to  infer 
that  the  plaintiff's  husband  was  injured  in  the 
manner  described  in  the  policy.  It  appears  from 
the  record  that  he  was  a  hale,  hearty  man;  his 
occupation  was  that  of  a  blacksmith;  it  was  his 
duty  upon  this  occasion  to  use  a  heavy  sledge 
hammer;  he  had  used  it  many  times  before  m 
the  course  of  his  business ;  on  this  particular 
occasion,  in  striking  a  slanting  blow,  he  sud- 
denly felt  a  severe  pain  in  the  lower  part  of  his 
abdomen;  the  injury  proved  to  be  a  rupture  pro- 
ducing hernia,  which  injury  resulted,  in  a  few 
days,  in  death.  Taking  all  the  facts  together, 
the  fact  of  his  previous  good  health,  the  fact 
that  be  had  many  times  before  used  the  hammer, 
the  sudden  pain  after  the  blow  of  the  hammer, 
and  other  facts  which  appeared,  the  jury  could 
properly  infer  that  the  act  which  preceded  the 
injury  was  something  unforeseen,  unexpected, 
and  unusual,  and  that  the  injury  resulted  di- 
rectly and  immediately  from  such  act,  and  was 
therefore  produced  by  extemal,  violent,  and 
accidental  means." 

Attention  is  called  to  the  concluding  sen- 
tence in  this  quotation.  This  sentence  states 
the  rule  as  announced  in  the  Cobb  Case,  and 
as  set  forth  in  the  second  headnote  in  the 
present  case.  Again,  in  the  case  of  the  Con- 
tinental Casualty  Co.  v.  Pittman,  145  Ga. 
Wl,  89  S.  E.  716,  the  Supreme  Court  decided 
as  fallows: 

"It  appearing  from  the  evidence,  on  the  trial 
of  an  action  upon  a  policy  of  accident  insurance, 
that  the  insured  died  from  sunstroke  which 
overcame  him  as  he  was  performing^  his  ordi- 
nary duties  as  fireman  on  a  locomotive  engine 
oa  a  hot  summer  day,  and  nothing  appearing 
to  show  that  the  sunstroke  was  due  to  'external, 
violent,  and  accidental  means,'  within  the  mean- 
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ing  of  those  terms  as  used  in  the  policy,  the 
verdict  in  favor  of  the  beneficiary  therein  was 
unauthorised." 

One  clause  In  the  policy  under  construction 
In  the  case  last  cited  provides  for  the  pay- 
ments of  Indemnities  set  forth  "for  bodily  in- 
juries caused  through  external,  violent,  and 
accidental  means,"  and  another  clause  reads 
as  follows: 

"If  sunstroke,  freezing,  or  hydrophobia,  due 
in  either  case  to  esternal,  violent,  and  acciden- 
tal means,  shall  result,  independently  of  all  other 
causes,  in  the  death  of  the  insured  within  90 
days  from  date  of  exposure  or  infection,  the 
company  will  pay  said  principal  sum." 

The  person  Insured  In  that  case  was  a  rail- 
road fireman,  and  occupied  a  position  on  the 
sunny  side  of  the  cab  of  his  engin&  The 
weather  was  very  hot,  and  he  was  exposed 
to  the  sim  and  to  the  beat  of  the  engine.  He 
became  overheated,  was  taken  with  a  high 
fever,  and  suffered  a  sunstroke  which  had 
been  produced  by  the  extremely  high  heat 
to  which  he  had  been  subjected  in  the  per- 
formance of  his  duties.  To  quote  from  the 
opinion  of  the  court  in  that  case: 

"The  death  of  the  insured  was  from  sunstroke, 
which  overcame  the  decedent  while  he  was  per- 
forming his  ordinary  duties  in  the  ordinary  way 
upon  a  hot  summer  day ;  and  there  is  notliiug 
in  the  evidence  to  show  that  the  sunstroke  was 
due  to  'external,  violent,  and  accidental  means,' 
within  the  meaning  of  those  terms  as  employed 
in  the  policy  sued  upon." 

It  will  be  seen  that,  if  there  Is  a  seeming 
conflict  between  the  Cobb  Case  and  the  Alex- 
ander Case,  supra,  the  Plttman  Case,  supra, 
decided  by  the  Supreme  Court  on  August  18, 
1916,  recognizes  the  rule  which  we  have 
adopted'in  the  second  beadnote  in  the  Instant 
case.  The  rule  which  seems  to  reconcile  the 
cases  involving  a  construction  of  this,  or  a 
similar  clause,  in  an  accident  policy  of  in- 
surance, is:  Tbat  when  the  facts  show  that 
no  unforeseen,  unexpected,  unusual,  uninten- 
tional, or  Involuntary  muscular  eCCort  or  ex- 
ertion occurred  in  the  doing  of  the  act  which 
preceded  the  injury,  the  injury  cannot  be  re- 
garded as  resulting  from  accidental  means; 
but  where  the  circumstances  under  which  the 
injury  was  sustained  were  such  as  to  call  for 
a  severe  effort  or  exertion.  In  the  course  of 
which  the  assured  may  have  been  placed  in  a 
position  where  some  unforeseen,  unexpected, 
unusual,  unintentional,  or  involuntary  move- 
ment produced  a  physical  injury,  it  is  a 
question  of  fact  for  the  Jury  whether  the  In- 
Jury  was  caused  by  such  involuntary  strain. 
In  which  case  the  means  are  accldentaL 

It  is  not  suggested  that  all  of  the  deci- 
sions of  the  American  courts  can  be  har- 
monized upon  the  rule  stated,  but,  applying 
the  same  to  the  Cobb  Case,  supra,  it  will  be 
seen  that  the  facts  precluded  the  reasonable 
probability  that  any  unintentional  or  invol- 
untary strain  or  demand  was  made  xspon 
the  plaintiff,  whUe  in  the  Alexander  Case, 
supra,  the  insured  was  using  a  hammer 
which  he  intended  to  use,  and  in  a  way  in 


which  he  intended  to  use  it,  and  in  a  way  In 
which  he  many  times  before,  in  the  course  of 
his  business,  had  used  the  same;  yet  in 
striking  a  slanting  blow  he  suddenly  felt  a 
severe  pain  in  the  lower  part  of  his  abdomen. 
These  facts,  coupled  with  his  previous  good 
health,  do  not  preclude  the  reasonable  proba- 
bility that  on  the  occasion  of  his  injury  he 
may  have  unexpectedly  and  unintentionally 
placed  himself  in  a  position  which  called  for 
the  unusual  strain  upon  the  muscles  of  his 
abdomen  and  produced  the  injury  from 
which  he  died.  The  question  to  be  deter- 
mined is  whether,  in  the  doing  of  the  act. 
Intentionally  and  purposely  undertaken,  any- 
thing occurs,  or  any  facts  or  circumstances 
are  shown  from  which  the  Jury  may  reason- 
ably infer  that  something  did  occur,  to  call 
for  an  unintentional  and  Involuntary  physi- 
cal exertion  on  the  part  of  the  insured.  The 
insured  may  have  attempted,  in  an  ordinary 
and  accustomed  way  to  perform  a  particular 
act,  and  if  be  does  so,  and  if  there  are  no 
facts  from  which  it  can  legally  be  found  by 
the  Jury  that  anything  unforeseen  or  unex- 
pected occurred  to  require  of  the  insured  un- 
intentional or  Involuntary  physical  exertion, 
his  death  cannot  be  considered  as  resulting 
from  accidental  means,  within  the  meaning 
of  the  terms  of  the  policy  involved  in  the  in- 
stant case. 

[3]  3.  The  conclusion  stated  in  the  third 
beadnote  requires  no  elaboration.  The  plain- 
tiff relied  entirely  on  circumstances  to  prove 
the  cause  or  means  of  injury  alleged  to  have 
been  sustained  by  the  insured,  and  the  proved 
facts  do  not  meet  the  requirements  of  the 
rule  of  circumstantial  evidence  as  applied  to 
civil  cases.  The  Judge  did  not  err  in  grant- 
ing a  nonsuit. 

Judgment  afSrmed. 

WADB;  O.  J.,  and  LUKE,  J.,  concur. 


(U  Qa.  App.  lao) 

DANIEL  T.  AMERICAN  AGRICULTUBAL 
CHEMICAL  CO.     (No.  7405.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  23,  1917.    Motion  for  Rehearing 

Denied  Feb.  2,  1917.) 

^SytlabM  5y  th«  Court.) 

Appkai.  and  liiBROB  «=>655(2)— Exceptions, 
Bill  oi<— Disuisbal. 
The  defendant's  answer  was  stricken  on  de- 
murrer on  the  15th  day  of  December,  1915,  and 
a  judgment  for  the  plaintiff  rendered.  Timely 
exceptions  pendente  lite  were  taken  to  the  order 
sustaining  the  demurrer  and  striking  the  answer. 
A  bill  of  exceptions  was  tendered  to  and  certified 
by  the  presiding  judge  on  the  4th  day  of  April, 
1916.  No  motion  for  new  trial  was  made,  and 
no  exception  taken  to  the  rendition  of  the  final 
judgment.  Held,  the  motion  to  dismiss  the  bill 
of  exceptions  must  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g|  2823-2825;  Dec.  Dig.  «=> 
655(2).] 
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Error  from  Oily  Conrt  of  Mlllen;  Wm.  a 
Davis,  Judge. 

Action  between  E.  P.  Daniel  and  the  Amer- 
ican Agricultural  Chemical  Company.  There 
was  a  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Writ  dismissed. 

A.  S.  Anderson,  of  Mlllen,  tor  plaintiff  In 
error.  Brlnson  &  Hatcher,  of  Waynesboro, 
for  defendant  In  error. 

GEORGE,  J.    Writ  of  error  dismissed. 

WiADB,  C.  J.,  and  lAJKEi,  3^  concur. 


(19  Ga.  App.  Ml) 

PEEK  ▼.  OITT  OF  ATLANTA. 


(No.  7910.) 


(Court  of  Appeals  of  Georgia,  DlTision  No.  1. 
Jan.  23,  1017.) 

(Byttabut  by  the  Court.) 
Mttnicipai.  Cokpobations  <S=>642(4)  —  Oeb- 

TICKABI    to    RECOBDEB. 

No  error  of  law  is  complained  of;  and  the 
evidence  is  ample  to  support  the  jadgment  of 
the  recorder  finding  the  defendant  guUty.  Ac- 
cording!; the  judge  of  the  superior  court  did  not 
err  in  overruling  the  petition  for  certiorari. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  {  1415;  Dec.  Dig.  ®=» 
'M2(4).] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  li.  Bell,  Judge. 

Proceedings  by  the  City  of  Atlanta  against 
J.  I.  Peek.  Certiorari  to  review  a  Judgment 
of  conviction  by  the  recorder  was  denied, 
and  defendant  brings  error.    Affirmed. 

C  G.  Battle,  of  Atlanta,  for  plaintiff  in 
error.  J.  !>.  Mayson  and  S.  D.  Hewlett, 
both  of  Atlanta,  for  defendant  In  error. 

GEORGE,   J.     Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concui; 


(19  Ga.  App.  145) 

CLARK  T.  STATE.    (No.  7976.) 

fConrt  ot  Appeals  of  Georgia,  Division  No,  1. 
Jan.  23,  1917.) 

(SyJlaltu  by  tU  Court.) 

-Cbiminai.  Law  ©ssllOO— Qdestior  of  FAcrr— 
Vrbdict. 
The  evidence  in  this  case,  though  circum- 
Ktantial,  is  sufficient  to  exclude  every  other 
teaaonable  hypothesis  than  that  of  the  guilt  of 
the  accused.  Therefore  the  verdict  finding  him 
goilty  of  sheep  stealing,  which  has  the  ap- 
proval of  the  trial  judge,  will  not  be  disturbed, 
although  it  does  appear,  as  counsel  for  the  plain- 
tiff in  error  Insist,  that  the  stolen  sheep  came 
back,  as  was  true  in  the  case  of  "Bo-Peep," 
which  is  respectfully  submitted  to  us  as  au- 
thori^.  while  the  sheep  came  back,  it  does  not 
appear  that  this  act  on  the  part  of  the  sheep  is 
in  any  wise  conclusive  that  they  had  not  been 
in  fact  taken  and  carried  away,  as  alleged  in 
the  indictment;  it  being  entirely  for  the  jury 
to  say  whether  or  not  an  extended  search  by 


the  prosecutor,  armed  with  a  search  warrant, 
made  some  three  weeks  before  the  home-coming 
of  the  sheep,  of  which  the  accused  had  actuu 
notice,  may  not  have  influenced  the  return  of  the 
sheep. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  3064;  Dec.  Dig.  <8=»1160.] 

Error  from  Superior  Court,  Mitchell  (boun- 
ty;   £>.  E.  C!ox,  Judge. 

Bufus  Clark  was  convicted  of  sheep  steal- 
ing, and  he  brings  error.    Affirmed. 

Johnson  &  Warren,  of  Camilla,  for  plain- 
tiff in  error.  R.  C.  Bell,  Sol.  Gen.,  of  Cairo, 
and  F.  A.  Hooper  &  Son,  of  Atlanta,  for 
the  State. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  a  i.,  and  LUKE,  J.,  concur. 


HARPER  y.  STATE. 


(U  Ga.  App.  1«7) 
(No.  7987.) 

1. 


(Court  of  Appeals  of  Georgia,  Division  No, 
Jan.  23,  1917.). 


(BylXabm  by  the  Court.) 
Cbuhnai.  Law  ^=»1160— Intoxicating  Liq- 

TTOBS  ^=>140  —  OFFENSES  —  Appv.AT.  —  EJvi- 
UBNCB. 

The  defendant  was  convicted  of  the  offense 
of  keeping  liquors  on  hand  at  his  place  of  busi- 
ness. One  witness  testified  that  the  defendant 
was  in  his  place  of  business  "all  day,  and  was 
drinking  from  a  bottle  that  was  sitting  on  the 
couater,"  and  also  that  the  defendant  was 
drunk,  was  drinking  in  the  morning,  drinking 
in  the  afternoon,  and  drinking  that  night 
Ftom  this  and  other  testimony  the  jury  were  au- 
thorized to  infer  that  the  defendant  was  drink- 
ing from  a  bottle  containing  whisky,  in  his  place 
of  business,  on  the  date  charged.  The  quantity 
kept  at  a  place  of  business  being  immaterial, 
this  direct  testimony  itself  would  have  author- 
ized his  conviction.  There  was,  however,  proof 
that  a  large  package  containing  whisky  was 
likewise  stored  in  the  defendant's  place  of  busi- 
ness on  the  same  date,  and  there  were  circum- 
stances in  proof  sufficient  to  exclude  the  hy- 
pothesis that  the  accused  had  no  knowledge  of 
its  presence.  The  verdict  having  been  anorov- 
ed  by  the  trial  judge,  and  there  being  some  evi- 
dence to  support  it,  this  court  may  not  set  it 
aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3084;  Dec.  Dig.  <S=»lieO; 
Intoxicating  Liquors,  C^t.  Dig.  §  150;  Dec. 
Dig.  <g=>140.] 

Error  ttosa  City  Court  of  Nashville;  O. 
A.  Christian,  Judge. 

J.  S.  Harper  was  convicted  of  keeping 
liquors  on  hand  at  his  place  of  business,  and 
he  brings  error.    Afbmed. 

J.  D.  Lorett,  of  Nashville,  for  plaintiff  In 
error.  J.  H.  Gary,  SoL  of  Nashville,  for  the 
Stata 

WADE,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 
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(U  Oa.  App.  1»S) 
WBATHERLT  t.  HAYNBS.     (No.  7728.) 

(Court  of  Appeals  of  Georgia,  DiTiaion  Na  2. 
Jan.  23,  1017.) 

(Byllabut  iv  the  Court.) 

ExKcunoN  ®=3324  —  Proceeds  or  Bale  — 
Rights  of  Credit  ohs—Pbiobitiks. 
Where  land  conveyed  by  a  security  deed 
was  levied  on  and  sold  under  a  judgment  in 
ta.vor  of  the  holder  .of  the  security,  and,  on  a 
rule  to  distribute  the  proceeds  of  the  sale  after 
payment  of  that  judgment,  the  fund  was  claimed 
by  the  receiver  of  a  bank  to  which,  after  the  ex- 
ecution of  the  security  deed,  the  defendant  sold 
and  conveyed  his  inteicst  in  the  land,  and  this 
claim  was  contested  and  the  fund  claimed  by  the 
bolder  of  a  general  judgment  against  the  gran- 
tor, rendered  after  the  execution  of  tlie  latter 
conveyance,  tho  court  did  not  err  ,in  hoUling  that 
the  receiver  of  the  bank  was  entitled  to  the 
fund  in  preference  to  the  contesting  creditor. 

[Ed.  Note.— For  other  cases,  see  Execution, 
(3ent  Dig.  §§  980-9C5;    Dec.  Dig.  «=>324.1 

Error  from  City  Court  of  Hazlehurst;  W. 
C.  Bryan,  Judge. 

Suit  by  F.  M.  Haynes,  receiver  of  tlic 
Farmers'  State  Bank,  against  T.  H.  Weather- 
ly.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

S.  D.  Dell,  of  Hazlehurst,  for  plaintiff  in 
error.  Newton  Gaskins,  of  Hazlehurst,  for 
defendant  In  error. 

BROTLES,  P.  J.  1.  Haynes,  aa  receiver  of 
the  Farmers'  State  Bank,  filed  a  petition  ask- 
ing that  the  sheriff  be  ordered  to  pay  over  to 
him  as  such  receiver  funds  held  by  the  sher- 
iff, realized  from  the  sale  under  fl.  fa.  of 
certain  land  owned  by  one  Frazler.  The 
petition  shows  tliat  Frazler  procured  a  loan 
from  the  Union  Savings  Bank  and  executed 
a  deed  conveying  the  land  to  the  bank  as 
security  for  the  payment  of  the  debt,  and  the 
bank  transferred  the  debt  to  Mrs.  Annie 
Knsch  and  conveyed  to  her  its  Interest  in 
the  land  conveyed  to  it  by  B'razler.  She  ob- 
tained Judgment  against  Frazler  and  executed 
and  had  recorded  a  deed  to  him  in  accordance 
with  the  laws  of  the  state,  and  caused  her 
fl.  fa.  against  him  to  be  levied  and  the  land 
sold  by  the  sheriff  of  the  county;  her  deed 
to  Frazler  being  made  (as  recited  therein) 
for  the  sole  purpose  of  having  the  land  levied 
on  and  sold  to  satisfy  the  fl.  fa.  in  her  favor. 
It  was  further  shown  by  the  petition  that, 
after  obtaining  the  loan  and  executing  the  se- 
curity deed,  Frazler  sold  the  same  land  to 
J.  H.  Gray,  who  paid  a  part  of  the  purchase 
price,  gave  his  notes  for  the  balance,  and 
took  from  Frazler  a  bond  for  title  to  the 


land.  Fnusler  transferred  the  trnpaid  notes 
of  Gray  to  the  Fanners'  State  Bank,  and,  the 
notes  having  matured  and  Gray  being  unable 
to  pay  them,  the  Farmers'  State  Bank,  with 
the  consent  of  Gray,  paid  to  Frazler  the  bal- 
ance of  the  purchase  price  of  the  property, 
and  took  a  warranty  deed  thereto  from  Fra- 
eier,  and  executed  a  bond  for  title  to  Gray, 
and  took  from  Gray  promissory  notes  in  lieu 
of  the  notes  given  to  Frazler.  Gray  after- 
ward died,  bat  a  Judgment  for  the  balance 
due  by  him  to  the  Farmers'  State  Bank  was 
taken  against  him  before  his  death,  and  that 
Judgment  has  never  been  paid. 

The  allegations  of  the  petition  show  that  at 
the  time  of  the  sale  of  this  land  by  the  sheriff 
no  one  had  any  claim  to  it  except  Mrs.  Busch, 
the  Farmers'  State  Bank,  and  the  estate  of 
Gray.  Mrs.  Ruscb  held  a  deed  to  It  to  se- 
cure a  debt,  and  a  Judgment  based  on  that 
indebtedness,  and  therefore  ber  lien  dated 
back  to  the  date  of  the  execution  of  that  deed. 
Just  as  if  the  Judgment  had  been  rendered 
and  the  fl.  fa.  properly  recorded  on  that  date. 
She  thus  had  a  prior  lien  on  tbe  funds  aris- 
ing from  the  sale,  and  her  rights  were  not 
questioned.  The  Farmers'  State  Bank,  hav- 
ing paid  Frazler  the  purclmse  money,  less  the 
amotmt  Gray  had  paid  and  tbe  indebtedness 
secured  by  the  deed  to  Mrs.  Rusch,  and  hav- 
ing, with  the  consent  of  Gray,  taken  a  warran- 
ty deed  thereto,  became  the  owner  of  the  land, 
subject  to  the  rights  of  Mrs.  Rusch  and  Gray. 
Under  all  the  facts  as  shown  by  the  petition, 
the  Claim  of  Mrs.  Rusch  having  been  fully 
paid,  the  receiver  of  the  bank  was  entitled  to 
the  proceeds  of  tbe  sale,  and  to  maintain  a 
rule  to  distribute  the  funds,  and  the  court  did 
not  err  in  overruling  the  demurrer  to  the 
receiver's  petition,  interposed  by  the  inter- 
vener, who  was  the  holder  of  a  general  Judg- 
ment against  Frazler,  rendered  after  Frazler 
had  executed  his  deed  to  the  Farmers'  State 
Bank,  and  who  contended  that  the  petitioner 
had  no  lien  of  any  kind  against  Frazler. 
See  Crawford  v.  Williams,  70  Ga.  792(2),  794. 

2.  Under  all  the  facts  of  the  case,  as  dig- 
closed  by  the  record,  including  the  admission 
of  the  administrator  of  the  estate  of  Gray 
that  he  did  not  claim  any  part  of  the  funds 
ns  administrator  or  otherwise,  the  court,  sit- 
ting by  consent  without  the  intervention  o£ 
a  Jury,  did  not  err  in  directing  the  sheriff  to 
pay  the  money  to  Haynes,  the  recelvef  ot 
the  Farmers'  State  Bank. 

Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 
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03  Oa.  App.  IS*) 

WILSON  ▼.  OWEN.    (No.  7860.) 

(Coart  of  Appeals  of  Georgia,  DItUoh  No.  2. 
Jan.  23,  1017.) 

fSyllabu*  by  the  Court./ 

1.  Saixs  iS=»479(7)— Aotions— ElvTOEHCW. 

There  was  ample  eyidence  to  snpport  the 
TeriicL 

[Ed.  Xote.— For  other  cases,  see  Sales,  Cent 
Dig.  :  1427;   Dec.  Dig.  <8=9479(7).] 

2.  Sales  <S=>479(2)  —  RxMConts  of  Sbixeb  — 
Retehtion  of  Title. 

"When  personal  property  is  sold,  and  the 
seller  retains  the  title  as  security  for  his  pur- 
chase money,  and  the  indebtedness  matures  in 
installmeDts,  he  may  proceed  to  rescind  the  sale 
and  to  recover  possession  of  the  property  as 
soon  as  any  of  the  installmmts  become  due  and 
remain  unpaid."  Scott  v.  Glover  &  Co.,  7  Qa, 
App.  182,  66  S.  K.  880. 

[Ed.  Note.— BV>r  other  cases,  see  Sales,  Cent. 
1%.  B  1420,  1424,  1425,  1437;   Dec.  Dig.  «=» 

3.  ^TOPPEL  ^=»6S(6)— Remedies  or  Sklubb— 
Estoppel— Tboveb. 

A  vendor  of  personal  property  holding  a 
note  for  the  purchase  price,  in  which  title  is 
letained  in  himself,  is  not  estopped  from  bring- 
ing an  action  of  trover  for  the  property  by  the 
fact  that  he  has  previously  sued  out  a  purchase- 
money  attachment. 

[Ed.  Note. — For  other  cases,  see  EstoppeL 
Cent.  Dig.  {$  105,  166;    Dec.  Dig.  «=968(e).] 

Error  from  aty  Court  of  Atlanta;  H.  M. 
Held,  Jadge. 

Action  by  W.  H.  Owen  against  A.  E.  Wil- 
son. There  was  a  Judgment  for  plaintiff, 
and,  a  new  trial  being  denied,  defendant 
brings  error.    Affirmed. 

S.  W.  Crenshaw,  of  Atlanta,  for  plaintiff 
In  error.  Geo.  B.  Kuan,  of  Atlanta,  for  de- 
fendant In  error. 

aujooVfORTB,  J.  W.  H.  Owen,  defend- 
ant In  error,  brought  suit  in  the  city  court  of 
Atlaote,  alleging  that  A,  B.  WUson,  plaintiff 
in  error,  was  in  possession  of  certain  prop- 
erty to  which  petitioner  claimed  title;  that 
be  bad  made  demand  on  defendant  for  said 
property  and  "the  profit  thereon,"  both  of 
'Thleh  demands  were  refused.  In  his  plea 
defendant  admitted  possession  of  the  proper- 
ty described  In  the  petlUon,  but  denied  that 
plaintiff  had  any  right  or  title  therein.  He 
also  denied  that  plaintiff  had  made  demand 
M  alleged  in  his  petition.  Defendant  amend- 
ed bis  plea  as  follows: 

"That  on  or  about  AjmU  14,  1814,  the  plain- 
tilf  and  the  defendant  settled  their  differences 
in  the  following  manner:  The  plaintiff  agreed 
that  if  the  defendant  should  execute  and  deliver 
to  him  two  promissory  notes  of  $50  each,  in- 
oorsed  in  a  manner  satisfactory  to  said  plain- 
tiff, the  said  plaintiff  would  then  render  to  the 
raid  defendant  the  note  and  contract  outstand- 
ing between  them,  and  mark  same  canceled; 
that  on  the  date  first  named  above  it  did, 
in  pursuance  of  said  offer,  execute  and  deliver 
to  the  said  plaintiff  two  notes  representing  the 
amonnt  then  owing  by  him,  which  said  notes 
were  indorsed  satisfactory  to  the  plaintiff;  that 
uie  plaintiff  never  fulfilled  his  promise  to  de- 
liver np  to  him  his  outstanding  note  and  con- 


tract, although  h«  was  repeatedly  requested  to 
do  so,  nor  did  he  ever  comply  with  his  agree- 
ment to  cancel  said  contract" 

The  evidence  for  the  plaintiff  showed  that 
he  sold  the  property  described  In  the  petition 
to  defendant  for  ?235,  $100  of  which  was 
paid  in  cash  and  a  note  executed  for  |135; 
that  when  said  note  fell  due  there  was  a  pay- 
ment of  $35  made  thereon  and  a  new  note 
given  for  $100;  that  when  said  note  fell  due, 
it  was  not  paid,  and  plaintiff  sued  out  pur- 
chase-money attachment ;  that  this  suit  was 
settled  by  defendant  executing  two  notes  of 
$50  each,  bearing  an  Indorser;  and  that  on 
several  occasions  he  donanded  the  property 
from  defendant  The  contract  of  sale  in 
which  title  was  reserved  was  Introduced,  and 
the  two  notes  for  $50  each.  Defendant  swore 
that  while  the  attachment  proceedings  were 
pending  he  executed  and  delivered  to  peti- 
tioner two  notes  for  $50  each,  bearing  an  in- 
dorser, which  plaintiff  agreed  to  accept  in  set- 
tlement of  said  purchase-money  attachment 
proceedings,  and  that  plaintiff  had  never 
made  demand  for  the  possession  of  the  prop- 
erty described  In  petition.  In  rebuttal  plaln- 
Utt  testifleia  that  he  did  not  agree  to  accept 
the  two  notes  of  $50  each  and  cancel  the  bill 
of  sale,  but  accepted,  the  two  notes  as  addi- 
tional security.  The  trial  resulted  in  a  ver- 
dict for  the  plaintiff  In  the  sum  of  $100  prin- 
cipal and  $12.67  interest.  Thereupon  the  de- 
fendant (now  plaintiff  in  error)  moved  for  a 
new  trial  on  the  general  grounds,  and  later 
amended  this  motion  and  alleged  that: 

"A  new  trial  should  be  granted  him  (1)  be- 
cause the  evidence  adduced  at  the  trial  snows 
that  the  defendant  abandoned  whatever  title 
he  had  to  the  property  described  in  the  peti- 
tion when  he  accepted  the  two  notes  of  $50  each, 
indorsed  as  described  in  said  brief  of  evidence, 
in  settlement  of  the  purchase-money  attachment 
proceedings  which  were  pending  in  the  justice 
court  for  the  1234  district  O.  M.  (2)  Because 
it  appears  from  the  evidence  that  at  the  date 
said  action  in  trover  was  filed  by  the  plaintiff 
there  was  only  one  of  the  said  $50  notes  due, 
and  that  as  to  $50  of  the  amount  said  action 
was  premature." 

It  will  be  noted  that  the  first  ground  of 
the  amended  motion  Is  simply  an  amplifica- 
tion of  the  general  groimd  that  the  verdict 
Is  contrary  to  the  evidence.  The  new  trial 
was  refused,  and  defendant  excepted. 

[1]  1.  There  was  ample  evidence  to  support 
the  verdict  The  contention  of  the  plaintiff 
In  error  that  there  was  no  proof  of  the  value 
of  the  property  is  without  merit  "As  be- 
tween the  original  seller  and  the  original 
purchaser,  the  agreed  price  as  stated  in  the 
contract  of  sale  is  prima  facie,  but  not  con- 
clusive, evidence  of  the  actual  value  of  the 
property."  Elder  y.  Woodruff  Hardware  Co., 
9  Oa.  App.  486,  71  S.  E.  806.  See,  also. 
Young  v.  Durham,  15  Ga.  App.  678,  84  S.  E. 
165.  No  effort  was  made  to  overcome  the 
prima  fade  case  made  by  the  plaintiff  when 
he  introduced  the  contract  of  sale  and  note. 
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retained  the  title  until  It  was  paid  for,  the 
amount  of  purchase  money  due,  with  interest, 
is  the  measure  of  damages  recoverable  in 
trover."  Jdome  ▼.  Guiser  Manufacturing 
Co.,  74  Ga.  791 ;  russell  v.  Heard  &  Fulllng- 
ton,  119  Ga.  527,  46  S.  B.  621;  Jordan  v. 
Jenkins,  17  Ga.  App.  58,  86  S.  B.  278. 

[2]  2.  The  second  ground  of  the  amended 
motion,  as  set  out  above,  is  without  merit 
"When  the  seller  of  personal  property  on 
credit  takes  notes  payable  In  installments 
for  the  purchase  price,  and  retains  the  legal 
title  as  security  for  his  debt,  he  may  re- 
scind the  conditional  sale  and  recover  the 
property  in  trover  (doing  equity  as  to  any 
payments  made),  as  soon  as  any  part  of  the 
purchase-price  becomes  due  and  remains  un- 
paid." Scott  V.  Glover  &  Co.,  7  Ga.  App.  182, 
66  S.  EL  380.  Besides,  the  Jury  found  adverse- 
ly to  the  contentions  of  the  plaintiff  in  er- 
ror, tnat  defendant  In  error  "abandoned 
whatever  Otle  he  had  to  the  property  de- 
scribed in  the  petition  when  he  accepted  the 
two  notes  of  $50  each,  indorsed  as  described 
in  said  brief  of  evidence,  in  settlement  of 
the  purchase-money  attachment  proceedings 
which  were  pending  in  the  Justice  court." 

[3]  8.  There  is  nothing  In  the  contention 
of  the  plaintiff  in  error  that: 

"When  plaintiff  sued  out  his  purchase-money 
attachment  for  the  property  sold,  and  to  which 
title  was  retained,  he  abandoned  his  title  and 
waived  hia  rights  subsequently  to  institate 
trover  proceedings  for  the  same  property." 
"The  record  does  not  disclose  any  allegation  or 
proof  that  the  attachment  was  ever  levied,  or 
that  any  legal  notice  of  its  pendency  was  served 
upon  the  defendant.  It  was  neither  alleged  nor 
proved  that  the  defendant  either  did  or  refrain- 
ed from  any  act  resulting  in  injury  to  him,  or 
beneficial  to  the  plaintiff,  by  reason  of  the  pre- 
vious attachment  proceeding."  Jordan  v.  Jen- 
kins, 17  Ga.  App.  68,  86  S.  B.  278. 

See,  also,  Ck>ley  y.  Dortcb  &  Oo.,  139  Ga. 

•  •;■)  ;:40.  77  S.  E.  77(2). 
Judgment  affirmed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(19  Oa.  App.  143) 

PHILLIPS  V.  STATE.    (No.  7926.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(Syllahua  hp  the  Court.) 
1.  GAJfiKO  <S=>d8(5)— GONVIOTION— New  Triai. 
— Evidence. 
The  accusation  charged  that  the  defendant 
did,  on  a  day  named,  "unlawfully  and  with  force 
and  arms  by  himself,  servants,  and  agents,  keep, 
have,  use,  and  maintain  a  gaming  house  and 
room,  and  in  a  house,  place,  and  room  occu- 
pied by  him,  permit  persons  to  come  together 
with  bis  knowledge,  and  play  for  money  and 
other  valuable  things  at  games  and  devices  for 
the  hazarding  of  money  and  other  things  of 
value,  contrary  to  the  laws,"  etc.  There  was 
circumstantial  evidence  from  which  it  might  be 
inferred,  to  the  exclusion  of  every  other  reason- 
able hypothesis,  that  a  game  played  with  cards 
and  poker  chips  was  in  progress  when  the  room 
of  the  defendant  was  entered  by  the  police  ofiB- 


cers;  but  there  was  no  direct  evidence,  nor  any 
circumstance  in  proof,  from  which  it  could  be 
inferred,  to  the  exclusion  of  every  other  rea- 
sonable hypothesis,  that  either  money  or  other 
thing  of  value  was  placed  at  hazard  in  any 
game  or  that  any  bet  or  wager  had  ever  been 
made  at  any  time  in  the  room  controlled  and 
occupied  by  the  defendant.  The  defendant  did 
not  own  or  control  the  entire  building,  and  the 
proof  that  certain  persons  known  by  common 
repute  as  gamblers  had  been  often  seen  to  enter 
and  leave  the  building,  though  never  seen  in  the 
room  occupied  by  the  defendant  (while  it  was  a 
circumstance  which  might  furnish  corrobora- 
tion, if  the  fact  of  gammg  in  the  room  of  the 
defendant  had  been  otherwise  shown),  was  not 
sufficient  in  itself  to  establish  the  character  of 
the  room  or  place  used  and  maintained  by  the 
defendant.  Held:  The  evidence  did  not  sup- 
port the  inference  of  the  defendant's  guilt  to 
the  exdusioB  of  every  other  reasonable  hypothe- 
sis, and  the  trial  judge  therefore  erred  in  over- 
ruling the  motion  for  a  new  trial.  See  Nix  y. 
State,  15  Ga.  App.  470,  83  S.  E.  876,  and  coses 
there  cited.  The  case  of  Dudley  y.  State,  18 
Ga.  App.  600,  89  S.  B.  699.  is  not  in  conflict 
with  the  above  ruling  as  to  the  admissibility  of 
testimony  relating  to  the  general  reputation  of 
a  place,  in  a  prosecution  tor  keeping  a  gaming 
bouse. 

[Bd.  Note. — ^For  other  cases,  see  Gaming,  Cent. 
Dig.  {  295 ;   Dec.  Dig.  «S=»98(6).] 

2.  ABSiomcEiTTS  or  Bbbob— Gonsidebation. 

The  assignment  of  error  not  covered  by  the 
foregoing  ruUng  relates  to  a  matter  not  Ukely 
to  recur  on  another  trial,  and  therefore  need 
not  be  passed  upon. 

Error  from  City  Court  of  Colombus;  O.  T. 

Tlgner,  Judge. 

Walter  Phillips  was  convicted  of  maintain- 
ing a  gaming  house,  and  he  brings  error. 
Reversed. 

McLaughlin  &  Shanks,  of  Columbus,  for 
plaintiff  in  error.  T.  H.  Tort,  SoL,  of  Co- 
lumbus, for  the  State. 

WADE,  G.  J.    Judgment  reversed. 

GBOROB  and  LUKB,  JJ.,  concur. 


(U  Os.  Apfi.  132) 

WHITEHEAD  y.  ARNOLD.     (No.  7589.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  2S.  1817.) 

(Syttahiu  by  the  Court.) 

1.  Tbovkb  and  CoirvEBsioiT  4=>86— EvinENCE 
— Relkvanct. 

The  exclusion  of  certain  evidence  relating 
to  the  number  and  amount  of  payments  made 
upon  the  land  of  the  plaintiff  (upon  which  was 
grown  the  crop  sued  for  in  this  trover  action) 
was  not  error,  it  being  admitted  by  the  defend- 
ant tltat  the  bond  for  title  and  remaining  notes 
for  the  purchase  of  the  land  had  been  surren- 
dered by  agreement  between  the  parties  in  1913, 
whereas  this  action  related  to  the  crops  pro- 
duced on  the  land  in  the  year  1914.  i 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {f  217-224;    Dec  Dig.       I 
<S=>36.1  ' 

2.  Cbabox  of  Gottbt— Ebbob.  I 

No  material  error  is  shown  in  the  excerpt       ' 
from  the  charge  of  the  court  complained  of.  i 
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3.  Apfbax  Ann  Errob  «=3999(1)— Vkbdiciv- 

Conclusiveness. 
The  issue  of  ifact  as  to  whether  the  defend- 
ant was  fanning  the  land  under  a  bona  fide 
daim  of  right  as  purchaser  thereof,  or  whether 
he  was  a  cropper  under  contract  as  testified^  to 
by  the  plaintiff,  was  settled  by  the  verdict. 
There  was  evidence  to  authorize  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3912-3915, 3917-392l ;  Dec 
Dig.  «=>099(1)  J 

Error  from  Superior  Court,  Jasper  County; 
J.  B.  Park,  Judge. 

Action  between  W.  H.  Arnold  and  Jack 
Whitehead.  Judgment  for  Am<dd,  and 
Whitehead  brings  error.    Affirmed. 

E.  M.  Baynes,  of  Montlcello,  for  plaintiff 
In  error.  Doyle  Campbell,  of  Montlcello,  for 
defendant  in  error. 

LUKB2,  J.    Judgment  affirmed. 

WADK,  G,  J.,  and  GEX)RGE,  J.,  concur. 


(11  Oa.  App.  171) 

NOBWICH  UNION  FIRE  INS.  SOCIETY  ▼. 

BAINBRIDGE  GROCERY  CO.  et  aL 

(No.  7511.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1917.) 

(Bi/llabua  hu  the  Court  J 

1.  Appeai,  and  Ebbob  «=»1078(1)— Excep- 
tions—Abandonment. 
The  exceptions  to  the  repelling  of  certain 
docamentary  evidence  offered  by  the  plaintiff  in 
error,  and  the  exception  to  the  refusal  of  the 
court  to  allow  the  plaintiff  in  error  to  prove 


(19  Oa.  App.  148) 

McMillan  v.  heard  nat.  bank  of 

JACKSONVILLE.    (No.  7236.) 

(C!onrt  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1917.) 

(SvUahu*  by  the  Court.) 

1.  PUiADINa   <e=>64(2)— DOPUOITT— Sbpabatb 

Counts. 
In  a  suit  on  a  promissory  note  a  petition  in 
two  separate  and  distinct  counts,  one  against 
the  deiendant  as  maber  and   the  other  against 
him  as  surety,  is  not  duplicitous. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
dent  Dig.  §|  134-137 ;    Dec.  Dig.  <8=>64(2).] 

2.  Pbincipal  and   Subxtt  «=»  125— Release 

or     SUBETT— DlSHISSAL    AS    AQAINST    PBIN- 
OIFAI.. 

When  a  joint  action  is  brought  against  the 
principal  and  the  surety  on  a  joint  and  several 
promissory  note,  and  the  plamtiS  by  amend- 
ment, voluntarily  dismisses  his  action  against 
the  principal,  the  surety  is  not  thereby,  ipso 
facto,  discharged  from  liability. 

[£;d.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {§  312-328;  Dec.  Dig.  <Ss9 
125.1 

8.  Pbincipal  and  SxmEiT  «=»73— EIxtent  or 

Liability- Attobneys'  Fees. 
A  surety  on  a  promissory  note  providing  for 
the  payment  of  attorneys'  tees  is  ordinarily  li- 
able therefor. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Surety,  Ont  Dig.  {J  114,  115,  455;  Dec.  Dig. 
<S=>73.] 

Error  from  C!lty  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Salt  by  the  Heard  National  Bank  of  Jack- 
sonville against  the  South  Atlantic  Blowpipe 
&  Sheet  Metal  (Tompany  and  T.  H.  McMil- 
lan. Judgment  for  plaintiff  against  defend- 
ant McMillan,  and  he  brings  error.    Affirmed. 

The  Heard  National  Bank  of  Jacksonville 


certain  facta  by  the  witness  R,  V.  Custer,  not   , „„vt  _„•* „«__*  tv.  o n.  .^i ,.._  m— 

being  referred  to  in  the  brief  of  counsel  for  the  I  brought  suit  against  the  South  Atlantiq  Blow- 
plaintiff  in  error,  are  treated  as  abandoned.       '  pipe  &  Sheet  Metal  Company  as  maker  and 
[Ed.  Note.— For  other  cases,  see  Appeal  and  I  T.  H.  McMlUan  as  indorser,  on  the  following 
Error,  Cent  Dig.  S  4256;    Dec.  Dig.  <S=sl078    writings: 

"Jacksonville,   Fla.,   Oct  6,   1914. 


0).] 

2.  Tbial  €=»159— Involuntaby  Nonsuit. 

Under  the  pleadings  and  the  evidence  ad- 
mitted, no  error  appears  in  the  award  of  a  non- 
suit ;  the  prima  facie  case  shown  in  the  petition 
not  being  supported  by  the  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D*  H  341,  359-367 ;   Dec.  Dig.  «=»159!l 

Error  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

Action  by  the  Norwich  Union  Fire  Insur- 
ance Society  against  the  Balnbridge  Grocery 
Company  and  others.  Judgment  of  nonsuit, 
and  plaintiff  brings  error.    Affirmed. 

King  &  Spalding,  of  Atlanta,  and  EL  M. 
Donalson,  of  Macon,  for  plaintiff  in  error. 
T.  S.  Hawes  and  W.  V.  Custer,  both  of  Baln- 
bridge, for  defendants  In  error. 

BEOYLES,  P.  J.    Judgment  affinned. 


JENKINS  and  BLOOfDWORTH,  JJ.,  con- 
cur. 


"Sixty  days  after  date  we  promise  to  pay  to 
the  order  of  the  Heard  National  Bank  of  Jack- 
sonville $6,000.00,  five  thousand  dollars,  with 
interest  after  maturity  at  the  rale  of  ten  per 
cent,  per  annum  until  paid,  for  value  received. 
Negotiable  and  payable  at  the  Heard  National 
Bank  of  Jacksonville;  and  if  not  paid  at  ma- 
turity this  note  may  b«  placed  in  the  hands  of 
an  attorney  at  law  for  collection,  and  in  that 
event  it  is  agreed  and  promised  by  the  makers 
and  indorsera  serrerally  to  pay  an  additional  sum 
of  ten  per  cent  of  the  face  hereof  for  attor- 
neys' fees. 

"South  Atlantic  Blowpipe  &  Sheet  Metal  Co. 
"By  B.  H.  McMiUan,  Mgr.        [Seal.]" 

Indorsement  on  back: 

"Presentment,  protest,  and  notice  of  dishonor 
are  hereby  waived  by  each  and  every  indorser 
hereon.  T.  H.  McMillan. 

'Pay  to  the  order  of  Chaae  National  Bank. 
"The  Heard  National  Bank. 
"63—14    JacksonviUe,  Fla.    63—14. 

"J.  J.  Heard,  Prea. 
"Indorsement  canceled." 


"Jacksonville,   Fla.,  Nov.  6,  1914. 
"Thirty  days  after  date  we  promise  to  pay  to 
the  order  of  the  Heard  National  Bank  of  Jack- 
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sonyille  $1,250.00,  twelve  hundred  and  fifty  dol- 
lars, with  interest  after  maturit;^  at  the  rate  of 
ten  per  cent,  per  annum  until  paid,  for  value  re- 
ceived. Negotiable  and  payable  at  the  Heard 
National  Bank  of  Jacksonville;  and  if  not  paid 
at  maturity  this  note  may  be  placed  in  the 
hands  of  an  attorney  at  law  for  collection,  and 
in  that  event  it  is  agreed  and  promised  by  the 
makers  and  indorsers  severally  to  pay  an  addi- 
tional sum  of  ten  per  cent,  of  the  face  hereof 
for  attorney's  fees. 
"South  Atlantic  Blowpipe  &  Sheet  Metal  Co. 
"T.  H.  McMUlan,  Pres.  [Seal.]" 

Indorsement  on  back : 

"Presentment,  protest,  and  notice  of  dishonor 
are  hereby  waived  by  each  and  every  indorser 
hereon.  T.  H.  McHillan." 

The  defendant  McMillan  demurred  both 
generally  and  specially  and  answered,  the 
ground  of  the  special  demurrer  being  that 
the  petition  failed  to  set  out  any  fact  that 
constituted  a  contract  of  indorsement  on  his 
part  On  July  10,  1915,  the  court  sustained 
the  special  demurrer  and  allowed  the  plain- 
tiff to  amend  the  petition,  which  was  done 
on  July  16,  1915,  by  setting  out  that  the  de- 
fendant McMillan  was  surety  Instead  of  in- 
dorser on  the  notes  sued  on.  By  another 
amendment  on  the  same  day  the  plaintiff 
added  to  the  petition  a  separate  and  distinct 
count,  sulnf  McMillan  as  maker  on  the  notes 
jointly  with  the  South  Atlantic  Blowpipe  & 
Sheet  Metal  Company.  McMillan  renewed 
his  general  demurrer,  and  demurred  specially 
to  the  petition  as  amended,  on  the  ground 
that  It  was  duplldtous,  because  the  latter 
amendmoit  makes  equivocal  allegations  as  to 
the  right  to  recover.  In  that  he  Is  sued  both 
as  maker  and  surety.  These  demurrers  were 
overruled,  and  exceptions  pendente  Ute  were 
allowed  and  filed  by  McMillan,  and  error  is 
assigned  thereon.  By  an  amendment  allowed 
on  Novtember  10, 1915,  the  plaintiff  voluntari- 
ly dismissed  its  action  against  the  South 
Atlantic  Blowpipe  &  Sheet  Metal  Company, 
without  prejudice  to  any  rights  It  might  have 
against  that  defendant,  and  proceeded  solely 
against  McMillan.  To  the  petition  as  amend- 
ed McMillan  demurred,  on  the  ground  that, 
by  reason  of  the  fact  that  the  suit  had  been 
dismissed  against  the  principal  or  maker,  the 
Sooth  Atlantic  Blowpipe  &  Sheet  Metal  Com- 
pany, he  was  discharged  as  surety;  and  on 
November  19th  he  moved  the  court,  for  this 
reason,  to  dismiss  the  action  against  him. 
The  court  denied  this  motion  and  overruled 
the  demurrer,  and  he  filed  exceptions  pen- 
dente Ute  to  this  Judgment,  and  duly  assign- 
ed error  thereon. 

On  November  22d  the  defendant  moved  the 
court  to  be  allowed  to  amend  his  defense  by 
filing  a  plea  to  the  effect  that  the  plaintiff, 
by  voluntarily  dismissing  Its  action  against 
the  principal  or  maker,  the  South  Atlantic 
Blowpipe  &  Sheet  Metal  Company,  released 
and  discharged  him  as  surety;  and  in  the 
proposed  amendment  he  sought  to  show  that 
he  had  been  deprived  of  a  substantial  right. 
In  that  the  assets  of  the  South  Atlantic  Blow- 
pipe &  Sheet  Metal  Company  consisted  of  ac- 


counts and  notes  owing  to  It  on  April  19, 
1915,  against  which  the  statute  of  limitations 
was  running,  and  that  these  assets  were  be- 
coming leas  valuable  and  more  difilcult  to 
collect,  and,  further,  that  the  machinery  and 
material  owned  and  used  by  it  on  that  date 
were  deteriorating  and  becoming  leas  valu- 
able by  wear  and  tear,  and  that  the  expense 
of  keeping  the  said  machinery  and  material 
was  a  constant  source  of  expense,  thereby  re- 
ducing Its  assets.  The  proposed  amendment 
further  net  forth  that  but  for  the  dismissal 
of  the  suit  against  the  principal  McMillan 
would  have  had  the  right.  If  held  and  ad- 
Judged  a  surety,  to  have  paid  off  and  dis- 
charged the  debt  of  the  principal,  to  have  had 
such  act  "entered  upon  the  execution,  and  to 
have  controlled  the  same  for  the  purpose  of 
enforcing  It  against  the  principal  debtor,  and 
to  have  been  subrogated  to  all  the  rights  of 
the  plaintiff  for  the  purpose  of  reimbursing 
himself  from  his  alleged  principal.  The 
court  refused  to  allow  this  amendment,  and 
the  defendant  filed  his  exceptions  pendente 
Ute  to  this  ruUng,  and  duly  assigned  error 
thereon.  On  November  22d  McMlUan  further 
amended  his  original  defense  by  filing  a  pl;a 
denying  that  he  was  Indebted  to  the  plaintiff 
for  {attorneys'  fees,  for  the  reason  that  he 
did  not  undertake  or  promise  to  pay  the 
same. 

On  the  trial  the  court,  after  bearing  the 
evidence,  directed  a  verdict  against  the  de- 
fendant as  surety,  for  principal,  interest,  and 
attorneys'  fees  as  sued  for. 

Of  the  contentions  made  In  the  court  below 
counsel  for  plaintiff  in  error  insists  upon  only 
three  propositions:  First,  that  the  petition 
as  amended  was  dnpUcltous,  and  therefore 
shonld  have  been  dismissed  upon  demurrer; 
second,  that  the  voluntary  dismissal  of  the 
suit  against  the  principal,  the  South  Atlantic 
Blowpipe  &  Sheet  Metal  Company,  operated 
as  a  release  and  discharge  of  the  surety,  Mc- 
MUlan, and  that  the  suit  against  him  should 
have  been  dismissed  upon  demurrer  on  this 
ground,  and  his  amendment,  setting  up  this 
defense,  should  have  been  allowed;  and, 
third,  that  his  plea  setting  up  his  nonliability 
as  a  surety  for  attorney's  fees  should  have 
been  sustained.   - 

The  foregoing  statement  sets  forth  such  of 
the  pleadings  and  the  proceedings  thereon  as 
are  material  to  an  understanding  of  the  con- 
tentions Insisted  upon  by  counsel  in  this 
court. 

.  P.  W.  Meldrim,  of  Savannah,  for  plaintiff 
in  error.  OUver  &  OUver,  of  Savannah,  for 
defendant  in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
abov^.  [1]  1.  The  trial  Judge  did  not  err  in 
refusing  to  dismiss  the  plaintiff's  amended 
petition  on  the  ground  of  its  being  dupUoi- 
touR.  While  the  use  of  two  or  more  incon- 
sistent theories  as  to  the  right  to  recover  in 
the  same  count  ^^^l^^not^l^  jijejce^Beible, 


Oi.) 


MoMILI/AK  T.  HEARD  KAT.  BANK 


237 


tbe  common-law  rule  against  duplicity  was, 
at  an  early  date,  evaded  by  getting  out  the 
different  grounds  for  recovery  for  the  same 
demand  in  separate  and  distinct  counts.  Out 
practice  requires  that  the  causes  of  action 
be  of  a  similar  nature,  and  that  each  count 
shall  contain  a  complete  cause  of  action  In 
distinct  and  orderly  paragraphs.  7  Encyclo- 
pedia Pleading  &  Practice,  236;  Cooper  v. 
Portner  Brewing  Co.,  112  Ga.  895  (3),  38  8. 
E.  91. 

[t]  2.  The  contention  apon  which  the 
learned  counsel  for  the  plaintiff  In  error 
mainly  insists  is  that  the  court  below  erred 
Id  refusing  to  sustain  the  demurrer,  and  to 
allow  the  amendment,  setting  up  that  the 
surety  was  released  and  discharged  because 
the  plaintiff  voluntarily  dismissed  the  suit 
against  the  principal,  while  maintaining  it 
against  the  surety  alone.  While  there  may 
be,  and  In  fact  have  been,  instances  in  which 
sach  action  would  work  such  injury  to  the 
snrety  as  to  justify  such  a  result,  it  cannot 
be  stated  as  a  rule  that  a  surety  is,  ipso 
facto,  discharged  by  such  an  act.  Therefore 
the  trial  Judge  did  not  err  in  overruling  this 
demurrer.  The  writings  upon  which  suit  is 
brought  in  the  present  case  are  Joint  and 
several  obligations.  Iteld  et  aL  v.  Flippen, 
47  Ga.  273;  Booth  v.  Huff,  116  Ga.  8,  42  S. 
E.  381,  94  Am.  St.  Rep.  98.  The  liability  on 
the  notes  being  joint  and  several,  it  was  the 
right  of  the  holder  to  sue  the  principal  and 
snrety  Jointly,  or,  at  his  option,  to  sue  ei- 
ther the  principal  or  the  surety  alone.  Civil 
Code,  H  3553,  3559 ;  Howard  v.  Brown,  Adm'r, 
3  Ga.,«3;  Held  et  al.  v.  Flippen,  47  Ga.  273. 
Stoce  the  creditor  thus  has  the  right  to  bring 
his  suit  solely  against  the  surety,  a  dismissal 
of  the  action  against  the  malier  in  a  Joint 
action  ordinarily  works  no  injury  to  the  sure- 
ty, and  he  has  no  cause  to  complain  thereof. 
In  the  case  of  Brooks  &  Tabor  v.  Thrasher, 
116  Ga.  62,  42  S.  E.  473,  Justice  Fish  said: 

"While  a  petition  in  an  action  against  A.  and 
B.,  upon  a  promissory  note  purporting  to  be  an 
initrument  which  they  had  executed  at  the 
saice  time,  A.  by  signing  the  pajier  on  its  face 
and  B.  \ty  writing  his  name  on  tlie  baclt  thereof, 
may  be  aitaended  by  striking  the  name  of  A.  as 
s  defendant.  •  •  •  It  was,  however,  in  snch 
a  case,  erroneous  to  rtismiss  tlie  plaintiffs'  peti- 
tion upon  the  ground  that  B.  appeared,  from 
the  petition,  to  be  a  surety  upon  thp  note,  and 
the  suit  could  not  proceed  against  the  surety 
after  the  same  had  been  discontinued  as  to  the 
principal:  the  note  being  in  form  a  joint  and 
several  nndertoking." 

If,  however,  the  particular  facts  and  dr- 
comstances  attending  the  dismissal  of  the 
snit  against  the  principal  in  such  a  Joint 
action  are  such  as  to  work  specific  injury 
and  damage  to  the  surety  by  reason  of  such 
action,  then  and  in  such  event  the  rule  would 
be  otherwise.  In  the  case  of  Armstrong, 
Adm'r  et  aL  v.  Lewis,  61  Ga.  680,  Judgment 
was  obtained  against  the  maker  and  the  ac- 
commodation indorser,  and  the  maker  ap- 
pealed, giving  bond  and  good  security  there- 
on.   After  Judgment,  and  after  app^  bond 


with  good  security  had  been  given,  the  credi- 
tor dismissed  his  appeal  as  to  the  maker,  thus 
losing,  both  to  the  creditor  and  the  indorser, 
the  security  and  protection  under  the  bond 
given  by  the  maker  (»  appeal.  This  act  of 
the  creditor  necessarily  harmed  the  surety 
on  the  note.  Justice  Bleckley  laid  down  the 
proposition  that  such  an  act  by  the  creditor 
himself  would  result  in  the  discharge  of  the 
surety  nnder  the  circumstances  detailed  In 
the  record  of  that  case.  In  the  case  of  Mc- 
Carter  v.  Turner,  49  Ga.  310,  strongly  relied 
upon  by  counsel  for  the  plaintiff  in  error, 
there  was  no  Question  of  suretyship  involved, 
and,  as  pointed  out  by  Justice  Cobb  in  Wal- 
drop  v.  Wolff  &  Happ,  114  Ga.  617,  40  S.  B. 
830,  and  by  Justice  Lumpkin  in  Johnson  v. 
Longley,  142  Ga.  819,  83  S.  E.  952,  the  rea- 
soning of  Judge  Trippe  in  that  case  upon  the 
question  of  a  surety's  discharge '  is  purely 
obiter.  In  McCarter  v.  Turner  Judge  T^ppe 
used  the  following  language: 

"The  true  reason  of  our  holdin;;  is  that  a  cred- 
itor cannot,  by  voluntarily  bringing  suit,  thus 
discharge  the  surety  from  the  necessity  of  nv- 
ing  the  notice,  put  him  nt  ease  and  ofT  his 
(ruard,  and  then,  after  the  lapse  of  n  consi<lerablc 
time,  it  may  be  after  protracted  litigation,  sud- 
denly, of  bis  own  motion,  and  without  notice  to 
tlie  surety,  ditoiiss  the  action  as  to  the  principal 
and  claim  the  payment  of  the  debt  from  the 
surety.  It  would  be  a  legal  clipat  of  the  surety 
out  of  the  protection  the  law  gives  to  a  favored 
class.  Every  right  tlie  law  alTords  sureties  it 
will  strictly  enforce.  Their  liability  is  stricti 
Juris,  and  creditors  must  be  astute  not  to  in- 
fringe them." 

The  facts  in  the  present  case,  however,  do 
not  bring  it  within  the  principle  which  the 
reasoning  of  Judge  Trippe  outlines.  In  that 
case,  as  pointed  out  by  Justice  Lumpkin  in 
Johnson  v.  Ix)ngley,  142  Ga.  819,  83  S.  E. 
952,  the  right  of  the  creditor  to  sue  the. prin- 
cipal had  become  barred,  and  the  consequent 
right  of  the  surety  to  require  this  to  be  done 
had  been  lost.  In  the  present  case  none  of 
the  difficulties  there  enumerated  exist.  A 
considerable  time  has  not  elapsed ;  there  has 
been  no  protracted  litigation ;  the  action  tak- 
en by  the  creditor  was  not  without  notice  to 
the  surety,  but  done  during  the  progress  oi! 
the  case  where  the  surety  had  appeared  and 
pleaded.  The  facts  embraced  In  the  proffer- 
ed amendment  by  the  defendant  in  the  case 
at  bar,  as  set  forth  above  in  the  statement  of 
facts,  are  not  of  snch.  character  as  will  take 
it  out  of  the  application  of  the  general  rule. 
The  law  looks  with  favor  upon  the  riglits  of 
an  Indorser  or  surety,  and  his  liability  is  one 
of  strict  law.  However,  there  are  statutory 
provisions  whereby  the  surety  may  compel 
the  creditor  to  bring  action  against  his  prin- 
cipal, or  in  default  be,  himself,  discharged. 
Civil  Code,  $  3546.  CivU  Code,  §  3544,  pro- 
vides as  follows: 

"Any  act  of  the  creditor,  either  before  or 
after  Judgment  against  the  principal,  which  in- 
jures the  surety  or  increases  liia  risk,  or  ex- 
poses him  to  greater  liability,  will  discharge 
him ;  a  mere  failure  by  the  creditor  to  sue  as 
soon  as  the  law  allows,  or  negligence  to  pros-  i^ 
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ecute  with  Tigor  bis  legal  remedies,  unless  for 
a  consideration,  will  not  release  the  surety." 

The  rule  of  law  recognized  In  this  state 
seems  to  be,  as  stated  In  the  case  of  Williams 
V.  Kennedy,  134  Ga.  345,  67  S.  E.  821,  that 
some  positive  act  must  be  done  by  the  credi- 
tor, either  before  or  after  judgment,  which 
injures  the  surety  In  some  way ;  mere  failure 
or  negligence  on  the  part  of  the  creditor  will 
not  relieve  the  surety,  and  the  exceptions  to 
this  general  rule  will  be  found  to  be  where 
the  creditor  omits  to  do  something  by  which 
some  collateral  security  in  his  hands  is  made 
unproductive,  or  where  he  is  notified,  under 
the  statute,  to  proceed  and  he  fails  or  refuses. 
Our  courts  by  numerous  dedslcms  hare  up- 
held the  prlndpal  that  even  gross  acts  of  neg- 
ligence, by  way  of  omission,  other  than  those 
mentioned,  on  the  part  of  the  creditor  In  fall- 
ing to  prosecute  his  remedies  against  the 
principal,  will  in  no  wise  suffice  to  discharge 
the  surety.  The  law,  by  its  statutes,  has  giv- 
en to  the  surety  abundant  remedies  for  his 
protection  other  than  the  one  already  men- 
tioned, whereby  he  can  compel  suit  by  the 
creditor  against  the  principal,  by  making  the 
statutory  demand  upon  the  creditor. 

"A  surety  or  indorser  is  entitled  to  the  pro- 
cess of  attachment  against  his  principal  before 
payment  of  the  debt,  under  the  same  circum- 
stances as  any  other  creditor."  Civil  Code,  { 
3551. 

"Payment  by  a  surety  or  indorser  of  a  debt 
past  due  entitles  him  to  proceed  immediately 
against  his  principal  for  the  sum  paid,  with  in- 
terest thereon,  ^nd  all  legal  costs  to  which  he 
may  have  been  subjected  by  the  default  of  his 
principal."    CivU  Code,  §  3552. 

"If  the  pajrment  was  made  under  judgment, 
and  the  principal  had  notice  of  the  pendency  oi 
tiie  suit  against  the  surety,  the  amount  of  such 
judgment  shall  be  conclusive  against  the  prin- 
cipal as  to  the  amount  for  which  the  surety  was 
bound.  If  the  payment  was  not  made  under 
judgment,  the  principal  may  dispute  the  validity 


of  the  payment  as  to  the  amount,  or  as  to  the 
competency  of  the  person  to  whom  it  was  paid." 
Civil  Code,  §  3553. 

"If  the  surety  he  sued  separately  from  his 
principal,  on  payment  by  him  of  the  judgment 
against  him  he  shall  be  entitled  to  control  the 
judgment  and  execution  against  his  principal  in 
the  same  manner  as  if  the  judgment  and  execu- 
tion were  joint;  and  if  be  does  not  appear  as 
surety  in  the  judgment  against  him,  he  may 
give  notice  and  make  the  proof  and  obtain  the 
control  in  the  same  manner  as  pointed  out  in 
cases  of  joint  judgment."     Civil  Code,  {  3550. 

"If  the  surety  pay  off  the  debt  pending  the  ac- 
tion against  the  principal  and  himself,  or  against 
the  prmdpal  alone,  such  payment  shall  operate 
only  to  cause  the  action  to  proceed  for  the  ben- 
efit of  such  surety,  and  the  judgment  m^  he 
entered  in  the  name  of  the  original  plaintiff  for 
the  use  of  such  surety."    Civil  Code,  g  3560. 

These  are  remedies  to  which  the  surety  can 
resort  for  bis  protection  Independently  of  any 
voltmtary  action  by  the  creditor.  The  Injury 
complained  of  by  the  surety  1b  simply  the  dis- 
continuance of  a  Tolontaty  suit  by  die  credi- 
tor, which,  in  the  absence  of  a  demand  on  the 
part  of  the  surety,  he  was  not  obligated  to 
bring.  There  appear  to  be  no  facts  set  forth 
In  the  record  whereby  the  remedies  granted 
the  surety  are  rendered  insufficient  by  reason 
of  the  plaintiff's  dismissal,  and  thus  the  fail- 
ure of  the  creditor  to  voluntarily  provide  the 
surety  with  a  Judgment  against  the  principal 
does  not,  under  the  facts  of  this  case,  appear 
to  have  worked  such  Injnry  to  him  as  would 
result  in  his  discharge. 

[3]  3.  The  third  headnote  sets  out  the  rule 
of  liability  of  a  surety  for  attorneys'  fees. 
See  Clements,  et  al.  v.  National  Bank  of  .Tlf- 
ton,  4  Ga.  App.  270,  61  S.  B.  146;  Jones  t. 
Flndley,  84  Ga.  53, 10  S.  E.  541. 

Judgment  affirmed. 

BROYLBS,  P.  J.,  and  BLOODWOBTH,  J, 
concur. 
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(No.  7309.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1917.) 

(Syltdbui  hv  the  Court.) 

1.  FBAUD8,  Stattttk  ot  <&=>23(3)  —  Pbohises 
Withir; 

Where  a  person  tellB  another  to  let  a  third 
person  have  goods  and  that  be  will  see  that  the 
debt  is  paid,  and  credit  is  accordingly  given 
Buch  promisor,  the  promise  is  an  original  and 
not  a  collateral  nndertaklng,  and  is  not  within 
the  statute  of  frauds.  Baldwin  t.  Hiers,  73  Ga. 
739;  Maddox  v.  Pierce,  T4  Ga.  838;  Cruse  v. 
Foster  &  Eates,  76  Qa.  723;  Ellis  v.  Murray  & 
Word,  77  Ga.  542;  Orowder  v.  Keys,  91  Ga. 
180,  16  S.  E.  986 :  Henderson  et  al..  t.  Hughes, 
4  Ga.  App.  52.  60  S.  E.  813. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {{  IS,  19;  Dec  Dig.  «8=9 
23(3).] 

2.  FBA.TJD8,     STATUTI!    (W    «=>26(1)    —    AOBEE- 

KENTB— Credit. 
In  all  such  cases,  in  order  that  the  prom- 
isor shall  become  bound  for  the  obligation,  it  is 
requisite  that  the  credit  shall  be  given  exclusive- 
ly to  the  promisor;  for,  if  the  effect  of  such  an 
agreement  between  the  promisor  and  the  seller 
should  be  that  such  third  person  also  is  to  be 
responsible,  then,  in  such  event,  the  contract 
would  be  merely  one  of  suretyship,  and  not  an 
original  undertaking.  Reynolds,  Assignee,  T. 
Simpson  &  Ledbetter,  74  Ga.  454;  Davis,  Re- 
ceiver, T.  Tift,  70  Ga.  52;   20  Cyc.  180,  E. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §§  35,  42,  42% ;  Dec.  Dig. 
<S=»26(1).] 

3.  Fkadds,   Statute  or    €=926(1)  —  Aobee- 
1IENT8— Sale. 

Where  a  promisor,  by  contract  with  the  sell- 
er, thus  renders  himself  solely  responsible  for 
the  sale  of  goods  furnished  to  another,  and  tho 
seller  so  enters  the  sale  and  charges  the  items 
upon  his  books  of  account,  a  jury  may  find  ac- 
cordingly, even  though  the  party  to  whom  the 
Roods  were  actually  furnished  was  ignorant  of 
snch  contract  between  the  promisor  and  seller 
and  regarded  himself  as  the  sole  purchaser. 
Cruse  V.  Foster  &  Estes,  76  Ga.  723;  20  Cyc. 
183;  15  L.  R.  A.  (N.  S.)  224,  note. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §$  35,  42,  42%;  Dec  Dig. 
e=26(l).] 

4.  Frauds,  Statute  o»  «=>158(2)— Actions- 
Evidence. 

There  was  no  error  in  ruling  out  testimony 
of  the  defendant  in  which  he  endeavored  to  ex- 
plain his  good  faith  in  failing  to  pay  the  ac- 
count in  accordance  with  his  alleged  agreement, 
where  it  appeared  that  such  agreement  related 
to  a  date  subsequent  to  that  of  the  sale.  Such 
an  agreement  being  a  nudum  pactum,  evidence 
upon  this  point  is  immaterial.  The  sole  ques- 
tion in  such  an  issue  is  whether  or  not  the 
defendant  made  an  original  binding  promise  for 
the  payment  of  the  goods  furnished,  before  the 
sale  thereof. 

[EJd.  Note.— For  other  cases,  see  BVauds,  Stat- 
ute of,  Cent  Dig.  {  374;  Dec.  Dig.  «8=>158(2).] 

5.  Trial     «=9295(2)— Instbuctions— Pbopbi- 

ETJT. 

The  charge  of  the  court,  carved  up  as  in  the 
motion  for  a  new  trial,  may  possibly  contain 
slight  inaccuracies  of  statement ;  but  the  whole 
charge,  taken  together,  is  free  from  substantial 
error  and  correctly  gave  the  rules  of  law  govern- 


ing the  facts  of  this  case, 
thorized  by  the  evidence. 
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The  verdict  was  au- 


[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  t  705;  Dec.  Dig.  (S=>295(2).] 

Error  from  City  Court  of  Blakely ;  B.  H. 
ShefQeld,  Judge. 

Action  between  T.  F.  Cordray  and  D.  W. 
James.  There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

Glessner  &  Collins,  of  Blakely,  for  plala- 
tifl  In  error.  Billle  B.  Bush,  of  Colquitt,  for 
defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

BROTLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


a»  Ga.  App.  177) 

UTTLB  ROCK  FURNITURE  MFG.  CO.  v. 
JONES  &  CO.    (No.  7581.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1917.) 

(Byllabui  ly  the  Court.) 

1.  Appeai.  and  Ebbob  «=»1005(2)— Vebdiot— 
Conclusiveness. 

While,  under  the  pleadings  and  the  evidence, 
a  finding  of  some  specific  amount,  either  for  the 
plaintiff  or  (by  way  of  recoupment)  for  the  de- 
fendants, was  strongly  authorized,  it  cannot  be 
held  that  there  was  no  evidence  which  author- 
ized a  general  verdict  for  the  defendants.  The 
verdict  returned,  to  wit  "We,  the  jury,  find  in 
favor  of  the  defendants,"  having  been  approved 
by  the  trial  judge  this  court  has  no  authority 
to  interfere. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3860-3876;  Dec.  Dig.  <S=> 
1005(2).] 

2.  Tbial  <g=»296(l)  —  Harmless  Ebbob  —  In- 
stbuctions. 

The  excerpts  from  the  charge  of  the  court 
to  which  exception  is  taken  are  subject  to  some 
criticism,  but,  when  considered  in  the  light  of 
the  entire  charge  (which  as  a  whole  was  a  full, 
fair,  and  correct  presentation  of  the  conten- 
tions of  the  parties  and  of  the  law  applicable 
thereto),  do  not  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  705-707;    Dec.  Dig.  ®=»296(1).] 

Error  from  City  Conrt  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  the  Little  Rock  Furniture  Man- 
ufacturing Company  against  Jones  &  Co. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

W.  D.  McNeil,  of  Macon,  for  plaintiff  in 
error.  Robt  W.  Barnes  and  Miller  &  Jones, 
all  of  Macon,  for  defendant  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


CssFor  oiher  cases  see  same  topic  and  KBY-NUUBER  In  all  Ke7-Numbered  Digests  and  Indexes 
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(Go. 


(1»  Ga.  App.  1G6) 

D.  T.  WILLIAMS  VALVE  CO.  ▼.  AMOROUS. 

(No.  7287.) 

(Court  of  Appeals  of  Georgia,  Divisioii  No.  2. 
Jan.  23,  1917.) 

fByUaliiu  tv  the  Court.) 

1.  Pbincipai,  and  Surety  ^s»50— Liabiutt 
of  scbety— construcmon'. 

The  contract  of  a  surety  is  one  of  atriet  law, 
and  his  liability  will  not  be  extended  by  impli- 
cation or  interpretation.  Civ.  Code  1910,  S 
3540. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  103,  103  V^;  Dec.  Dig. 
<S=»59.] 

2.  GUABANTT  «=936(1)  —  LlABUITT  —  LnnTA- 
TION. 

A  guarantor  of  any  class  may,  bjr  his  con- 
tract, limit  his  liability  according  to  his  own 
pleasure,  and  stipulate  for  such  diligence  or  pre- 
liminary action  on  the  i>art  of  the  creditor  as  he 
may  choose  to  exact.  Wright  ▼.  Shorter,  66 
Ga.  72,  77. 

[EA.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  |  38;   Dec.  Dig.  «=»36(1).] 

3.  Gtjabantt  «E934— "Conditional  Guabak- 
tt"— "Absolute  Guabantt." 

Where  the  liability  of  the  promisor  is  fixed 
by  the  mere  default  of  the  principal,  it  is  an 
"absolute  guaranty,"  but  if  the  promisor's  lia- 
bility depends  upon  any  other  event  than  the 
nonperformance  of  the  principal,  it  is  a  "condi- 
tional guaranty."  Steams '  on  Suretyship  (2d 
Ed.)  73,  i  61;  20  Oyc.  1398. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  |  36;    Dec  Dig.  «=»34. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Absolute  Guaranty; 
Conditional  Guaranty.] 

4.  Pbincipai,  and  Subbtt  «=988— Liabii.itt 
OF  SuRETT— Conditions  Precedent. 

If  the  contract  of  suretyship  expressly  pro- 
vides for  giving  information  of  specific  acts, 
such  information  must  be  given,  although  the 
oblig-ec  considers  such  acts  of  no  importance,  else 
the  surety  will  be  discharged.  Childs  on  Surety- 
ship, 204.  See,  also,  1  Brandt  on  Suretyship 
(3d  E<1.)  §f  2,  113. 

(fl)  Where  the  contract  of  suretyship  stipu- 
lates that  notice  shall  be  given  to  the  surety  of 
the  principal's  default  failure  to  give  such  no- 
tice within  the  time  specified,  or  to  give  notice 
promptly  if  the  contract  provides  for  immediate 
notice,  will  prevent  recovery  from  the  surety. 
32  Cyc.  176;  Stearns  on  Suretyship,  89,  00,  163. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §  135;  Dec.  Dig.  <S=»88.] 

5.  PsiNCiPAL  AND  Surety  <g=>123(3)— Sube- 
tt's  Liability  — Conditions  Precedent  — 
Notice  of  Principal's  Default. 

Where  the  intent  oE  the  parties  is  clearly  ex- 
pressed in  the  instrument,  or  has  been  fully  as- 
certained from  the  circumstances,  the  rule  of 
strict  construction  applies,  and  the  guarantor 
may  stand  upon  the  precise  terms  of  his  con- 
tract. Stearns  on  Suretyship,  59,  60;  Musgrove 
V.  Suther  Publishing  Co.,  6  Ga.  App.  279,  284, 
63  S.  E.  52. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §  311;  Dec  Dig.  «=s»123(3).] 

6.  Guabantt  «=»27—CJonstrtjotion— Inten- 
tion. 

In  a  suit  brought  against  a  guarantor,  per- 
formance by  the  plaintiff  of  a  condition  prece- 
dent to  be  performed  by  him  must  be  averred  in 


the  petition.     Grlswold  y,  Scott,  IS  Ga.  210; 
4  Enc  PI.  &  Pr.  628. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  28;  Dec.  Dig.  «=»27.) 

7  Guaranty  <s=»85a)  —  Action  —  Petition 

—Allegation  of  Notice. 
This  suit  was  brought  against  a  guarantor  to 
enforce  liability  upon  a  written  instrument  call- 
ed by  the  plaintiff  in  its  amended  petition  a  con- 
tract of  guaranty.  This  contract  which  was 
signed  by  the  guarantor  and  accepted  by  the 
plaintiff,  contained,  among  other  things,  a  stipu- 
lation that  "in  case  the  said  Englehart  Ileat- 
ing  Company  defaults  in  the  payment  for  said 
material  and  goods,  according  to  the  terms  of 
their  agreement  with  yon,  I  further  agree  that 
upon  notice  from  yon  to  this  effect  by  mail  my 
agreement  to  pay  therefor  becomes  absolutely 
unconditional."  It  does  not  appear  from  the 
petition  as  amended  that  the  plaintiff  ever  gave 
the  guarantor  the  notice  required  by  the  con- 
tract; and  the  oourt  therefore  did  not  err  in  dis- 
missing the  petition  upon  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Guaranty. 
C!ent  Dig.  f  99;   Dec.  Dig.  «=»85(1).] 

Error  from  City  (Jourt  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  the  D.  T.  Wllliains  Valve  Com- 
pany against  M.  F.  Amorous.  Judgment  for 
defendant  dismissing  petition  upon  general 
demurrer,  and  plaintiff  brings  error.  Af- 
firmed. 

Dillon  &  Burress,  of  Atlanta,  for  plaintiff 
in  error.  A.  A.  &  E.  U  Meyer,  of  Atlanta, 
for  defendant  in  error. 

BROYLES,  P. -J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  oon- 

cur. 

(U  Oa.  App.  ITS) 
NASH  V.  SAVANNAH  ELECTRIC  CO. 
(No.  7639.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1917.) 

f8vUaiu$  hv  the  Court.) 

PLEADINO      «S»218(4)— DEiniBREB— DiSlflSSAL. 

Under  the  particular  facts  of  the  case,  the 
petition,  construed  (as  it  must  be)  most  strongly 
against  the  plaintiff,  did  not  set  forth  a  cause 
of  action,  and  the  court  committed  no  error  in 
sustaining  the  general  demurrer  and  dismissing 
the  suit. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  «»218(4).] 

Error  from  City  (3<>urt  of  Savannah;  Davis 
Freeman,  Judge.  • 

Suit  by  Lena  Nash  against  the  Savannah  ' 
Electric  Company.     General  demurrer  sus- 
tained, suit  dismissed,  and  plaintiff  brings 
error.    Affirmed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error.  Osborne,  Lawrence  &  Abrahams, 
of  Savannah,  for  defendant  in  error. 

BR07LES,  P.  3.   Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


«C=3Por  other  cases  lee  same  topic  and  KSY-NUMBER  In  all  Key-Numbered  DignBtaandlndnef ,  .^ 
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(U  da.  App.  IIU 

FAIRBS  T.  CENTBAIi  OF  GBOBGIA  BZ. 
CO.    (No.  7430.) 

(Coart  of  Appeals  of  Georgia,  DMaion  No.  1. 
Jan.  23,  1917.) 

(ByUabu*  by  the  Court.) 

Apfcal  akd  E:bbob  «=>1064(1)  —  Rxmcv  — 

Vebdict. 
The  fonr  excerpta  from  the  charge  of  the 
court,  assigned  by  plaintiff  in  error  as  hurtful 
to  him  because  not  warranted  by  the  facts  in 
the  record,  are  not  subject  to  the  criticism  made, 
and  the  verdict  is  not  iritbont  evidence  to  sup- 
port it.  The  controlling  issues  in  the  case  were 
fairly  submitted  to  the  jury  by  the  trial  judge, 
and  slight  inaccuracies  in  statement  should  not 
disturb  the  verdict 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^t.  Dig.  {  4219;  Dec.  Dig.  «=>1064(1); 
Trial,  Cent  Dig.  (  626.] 

Error  from  City  Court  of  Folic  Ooonty; 
J.  K.  Davis,  Judge. 

Action  between  A.  F.  Faires  and  the  Cen- 
tral of  Georgia  Railway  Company.  There 
was  a  judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

Wm.  W.  Mnndy,  of  Cedartown,  for  plain- 
tlft  In  error.  J.  Branham  and  Maddox  & 
Doyal,  all  of  Rome,  and  Fielder  8c  Fielder,  of 
Cedartown,  for  defendant  in  error. 

GEORGE,  J.    Judgment  affirmed. 

WADB,  C.  J.,  and  LUKE,  J.,  concnr. 


(19  Gs.  App.  121) 

HINSON  T.  MUTDAIi  FESRTIIilZBR  00. 
(No.  7473.) 

ICovrt  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(SyUaiui  by  the  Court.) 
1.  AppEAi.     AND     Hbbob    «=»272(1)— Bxcep- 

noNB— DSirOBBKB— SUBTAININO. 

The  third  paragraph  of  the  d^endant's  plea 
set  np  the  only  defense  interposed.  The  court 
passed  an  order  sustaining  a  special  demurrer 
to  this  paragraph,  unless  the  defendant  should 
by  amendment,  on  or  before  a  specified  date, 
cure  the  defects  pointed  out  in  the  demurrer,  and 
proriding  that  "upon  the  defendant's  filing 
aaeodment  by  said  time,  covering  the  defects 
pointed  out  in  said  answer,  «  •  •  mid  spe- 
cial demurrer  be  overruled."  No  exceptions 
pendente  lite  were  filed,  but,  within  the  time 
ued  by  the  order,  the  defendant  offered  an 
amendment,  which  clearly  failed  to  meet  the  ob- 
jections raised  by  the  demurrer,  and  the  court 
(ejected  the  amendment  and  thereafter  directed 
a  Tcrdict  in  favor  of  the  plaintiff.  The  bill  of 
exceptions  was  certified  more  than  30  days  after 
the  ju^tement  on  the  demurrer. 

(a)  He  order  sustaining  the  demurrer  under 
the  condition  named  therein,  not  being  ex- 
cepted to  within  the  time  and  in  the  manner 
provided  by  law,  fixed  the  law  of  the  case  to 
that  extent;  and  since  the  amendmeqt  offered 
by  the  defendant  did  not  comply  with  the  terms 
of  the  order,  the  court  did  not  err  in  rejecting 
the  amendment 

_[B!d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1611,  1012;  Dec.  Dig. 
«=>2T2a).l 


2.  Tbial  «=>170— DiBXonoN  of  Vkbdict. 

The  only  real  defense  set  up  by  the  plea  hav- 
ing been  stricken,  the  court  did  not  err  in  di- 
recting a  verdict  in  favor  of  the  plaintiff. 

[Eld.  -Note.— For  other  cases,  sec  Trial,  Cent. 
Hie.  S§  390-394 ;    Dec.  Dig.  «=>170.] 

Error  from  City  Court  of  Hazleburst; 
J.  R.  Grant,  Judge. 

Action  between  Mi-a.  V.  L.  Ulnson  and  the 
Mutual  Fertilizer  Company.  There  waa  a 
judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

S.  D.  Dell,  of  Hazlehurst,  for  plaintiff  in 
error.  Chas.  H.  Parker,  of  Bax'ley,  and  Ben- 
nett &'Swaln,  of  Hazlehurst,  for  defendant  in 
error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and.LUKE,  JJ.,  concur. 


(1>  Oa.  App.  133) 

RHODES  V.  SAVANNAH  GAS  CO. 

(No.  7595.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  23,  1917.) 

(BylMue  by  the  Court.) 

Dismissal  and  Nonsuit  «=>58(4)— Masteb 
AND  Skbvant  «=»177— Masteb's  Liability 
— Neglioence  of  Fellow  Sebvant. 

It  clearly  appears  from  the  allegations  in 
the  petition  that  the  proximate  cause  of  the 
injury  was  the  negligence  of  a  fellow  servant  en- 
gaged with  the  plaintiff  in  pcrfunning  the  same 
work  (Whitfield  v.  L.  &  N.  RaUroad  Co.,  7  Ga. 
App.  268,  270,  66  S.  E.  973,  and  cases  there 
cited;  McDonald  v.  Eagle  &  Phcnix  Mfg.  Co., 
68  Ga.  844 :  Hamby  v.  Union  Taper  Mills  Co., 
110  Ga.  1,  35  S.  B.  297;  Moore  v.  Dublin  Cot- 
ton Mills,  127  Ga.  624,  56  S.  E.  839,  10  L.  R. 
A.  [N.  S.]  772;  Studcvant  v.  Blue  Springs 
Lumber  Co.,  16  Ga.  App.  668,  85  S.  E.  977) ; 
and  since  the  proposed  amendment  set  up  no 
sufficient  additional  facts  to  make  a  cause  of 
action,  Uie  trial  court  did  not  err  in  refusing  to 
allow  the  amendment  and  in  thereafter  sustain- 
ing the  oral  motion  to  dismi!>!«  the  petition  (Mc- 
Cook  V.  Crawford,  114  Ga.  337.  40  S.  E.  225 ; 
Kelly  V.  Strouse  &  Brothers,  116  Ga.  872,  43 
S.  E.  280;  Ridgway  v.  Bowser  &  Co.,  14  Ga. 
App.  300,  80  S.  E.  692). 

[EM.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  %  137:  Dec.  Dig.  <8=>58 
(4);  Master  and  Servant  Cent  Dig.  {  852; 
Dec.  Dig.  «=s>177.J 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  Robert  Rhodes  against  the  Sa- 
vannah Gas  Company.  Judgment  for  de- 
fendant, dismissing  the  petition,  and  plain- 
tiff brings  error.    Affirmed. 

Geo.  H.  Richter,  of  Savannah,  for  plaintilt 
In  error.  Adams  &  Adams,  of  Savannah,  for 
defendant  In  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  J  J.,  concur. 


^sFor  otbor  cases  *m  same  topic  and  KBY-MUMBER  In  all  Ksy-Kumbersd  Dlgesta  and  IndexafO  OQ  LC 
91  S.E.— 16  O 


242 


91  SOUTHEASTEBN  BEPOBTBB 


(6a. 


(U  Ca.  App.  14ft) 

B.  B.  LOWE  CO.  T.  PATTERSON. 

(No.  7691.) 

(Court  of  Appeals  of  Georgia,  Diviaioii '  No,  1. 

Jan.  28.  1917.) 

(Syttabu*  by  the  Court.) 

Apfeai,  and  Ekbob  «=>843(2)— Sales  9=3398 
— Action  pok  Overpayment  —  Dibeoted 
Verdict— Evidence— Review. 
The  suit,  as  amended  without  objection,  be- 
ing obviously  a  suit  to  recover  an  amount  of 
money  alleged  to  have  been  overpaid  to  the  de- 
fendant for  certain  shingles,  together  with  ex- 
penses incurred  in  connection  with  the  disposi- 
tion thereof,  and  the  undisputed  evidence  dis- 
closing that  the  property  realized  upon  sale 
more  than  the  total  amount  advanced  to  the  de- 
fendant and  the  expenses,  the  court  did  not  err 
in  directing. a  verdict  generally  for  the  defend- 
ant. As  the  verdict  directed  was  demanded, 
the  exceptions  based  upon  the  admission  of  cer- 
tain testimony,  which  could  not  have  affected  the 
result  under  the  above  ruling,- need  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent.  Dig.  %  3331 ;  Dec.  Dig.  «=»843 
(2) ;  Sales,  <3ent.  Dig,  H  1137-1139;  Dec.  Dig. 
<8=>398.] 

Error  from  City  C!oart  of  Nashville;  W.  C. 
Iiankford,  Judge. 

Action  between  the  E.  R  Lowe  Company 
and  J.  U.  Patterson.  Judgment  for  Patter- 
son, and  the  E.  E.  Lowe  Company  brings  er- 
ror.   Affirmed. 

Hendricks,  Mills  &  Hendricks,  and  Lewis 
A.  Mills,  Jr.,  all  of  Nashville,  for  plaintiff  in 
error.  Jos.  A.  Alexander,  of  NashviUe,  for 
defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 
GEORGE  and  LUKE,  JJ.,  concur 


(19  Ga.  App.  172) 

FOT-ADAMS  CO.  v.  SMITH.    (No.  7526.) 

(C!oiirt  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1917.) 

(SyUaiut  ly  the  Court.) 

Novation  €=»4— Renew ai.  Note— Discharge 
OF  Obioinai.  liiEN— Condition  oy  Sale. 
Where  the  payee  of  a  promissory  note  for 
the  purchase  price  of  personal  property,  in 
which  title  is  reserved  in  the  vendor,  takes  a 
new  note  and  cancels  and  surrenders  the  old  note, 
the  consideration  of  the  new  note  being  partly 
a  renewal  of  the  old  note  and  partly  the  sale 
of  additional  property,  and  title  to  both  the 
original  and  the  additional  property  being  re- 
served therein,  these  facts  constitute  such  a  no- 
vation of  the  first  contract  as  will  work  a  dis- 
charge of  the  original  lien,  in  favor  of  an  inter- 
vening purchaser  for  value  of  any  part  of  the 
original  property. 

[Ed.  Note.— For  other  cases,  see  Novation, 
OnL  Dig.  {  4 ;   Dec.  Dig.  «s»4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Novation.] 

Error  from  City  Court  of  Tifton;  B.  Eve, 
Judge. 

Action  of  trover  by  the  Foy-Adams  Com- 
pany against  R.  T.  Tatum,  in  which  Tatum 
gave  a  replevin  bond  with  M.  A.  Howard  as 


surety,  wherein  plaintiff  recovered  Judgment 
against  Tatum  as  principal  and  Howard  as 
surety,  giving  plaintltC  a  special  lien  against 
the  property  reopened.  ETxecutlon  issued  on 
the  judgment  and  was  levied  upon  the  prop- 
erty and  wherein  Eric  Smith  interposed  a 
claim.  Judgment  finding  the  property  not 
subject  to  levy,  and  plaintiff  excepts  and 
brings  error.    Affirmed. 

On  April  23,  1913,  the  Foy-Adams  C!om- 
pany  sold  to  R.  T.  Tatum,  for  the  agreed 
price  of  $244,  certain  property  described  in 
the  purchase-money  note  as  follows:  One 
black  mare  mule,  about  six  years  old,  known 
as  the  Marcbant  mule;  also  one  gray  mare, 
named  "Bess";  also  one  2%  White  Hickory 
wagon.  By  the  terms  of  the  note,  title  to 
this  property  was  to  remain  in  the  Foy- 
Adams  CJompany  until  payment  of  the  debt. 
The  contract  was  duly  recorded  on  April  26, 

1913.  On  October  29,  1913,  at  which  Ume 
this  note  was  unpaid,  the  Foy-Adams  Ck>m- 
pany  sold  the  said  Tatum  additional  per- 
sonal prc^erty  as  follows:  One  top  Nor- 
man buggy  and  harness,  and  one  open 
stick  seat  Blount  buggy  and  harness,  and 
took  from  him  a  new  note  in  the  sum  of 
$390.37,  the  consideration  of  which  was 
partly  a  renewal  of  the  old  note  and  partly 
the  purchase  of  the  additional  property.  The 
new  note  reserved  title  to  both  the  original 
and  the  additional  property  purchased,  and 
was  duly  recorded.  At  the  time  of  the  ex- 
ecution of  the  second  note  the  Foy-Adama 
Company  surrendered  to  Tatum  the  original 
note,  and  gave  an  order  authorizing  its  can- 
cellation on  the  record.  In  the  agreed  state- 
ment of  facts  it  is  set  forth  that  after  the 
surrender  of  the  first  note,  the  Foy-Adams 
Company  no  longer  claimed  any  rights  there- 
under. 

At  the  time  the  first  note  was  taken,  the 
mare  "Bess,"  described  therein,  was  with 
foal,  and  before  the  giving  of  the  second 
note  gave  birth  to  the  colt,  mentioned  in  the 
second  note,  which  colt  is  the  sole  subject- 
matter  of  tliis  litigation.  After  its  birth 
R.  T.  Tatum  sold  the  colt  to  hla  brother, 
W.  T.  Tatum,  and  he  in  turn,  and  four 
months  prior  to  the  making  of  the  second 
note,  sold  it  to  the  claimant  in  this  case, 
who,  It  is  admitted,  paid  full  value  there- 
for. On  September  10,  1914,  the  Foy-Adams 
(Company  instituted  an  action  of  trover 
against  R.  T.  Tatum  in  the  city  court  of 
Tifton,  for  the  recovery  of  the  property  de- 
scribed in  the  second  note,  including  the 
colt  in  dispute;  the  defendant  gave  a  re- 
plevy bond,  which  was  signed  by  M.  A. 
Howard,  as  security,  and,  on  Januaiy  14, 

1914,  the  plaintiff  recovered  a  Judgment  in 
said  case  against  Tatum  as  principal  and 
M.  A.  Howard,  as  security  on  the  above- 
mentioned  bond,  which  Judgment  provided 
that  the  plaintiff  have  a  special  lien  against 
the  property  sued  for.    Execution  issued  on 
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tbe  Jadgment  and  was  levied  on  the  proper- 
ty described  in  the  second  note,  indudlng 
finally  the  property  in  dispute.  A  claim  waa 
Inteipoeed  by  EMc  Smith,  the  purchaser  of 
the  colt.  Upon  the  issues  thus  formed 
(which  were  tried  on  an  agreed  statement  of 
facts,  before  the  Judge  of  the  dty  court  of 
Tift  county,  without  the  interrentlon  of  a 
jury)  Judgment  was  rendered,  finding  the 
property  in  dispute  not  subject  to  the  levy, 
to  which  jadgment  the  plaintiff  in  execution 
excepted. 

R.  D.  Smith,  of  Tlfton,  for  plaintUf  in  er- 
ror. 3.  S.  RidgdUl  and  0.  C.  Hall,  both  of 
TlftMi,  for  defendant  in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  1.  It  Is  granted  by  each  of  the  par- 
ties litigant,  that  the  mare  being  with  foal  at 
the  time  the  first  note  was  taken  and  the  res- 
ervation of  title  made,  that  the  increase,  as  a 
matter  of  law,  followed  the  dam,  and  that  up 
to  the  taking  of  the  second  note  the  lien  attach- 
ed to  the  colt  under  the  reservation  made  in 
the  first  note  in  favor  of  the  payee  thereof. 
Therefore  the  sole  question  for  this  court 
to  determine  is  whether  the  surrender  of  the 
first  note  and  the  taking  of  the  new  note, 
under  the  facts  as  stated,  amounted  to  such 
a  novation  of  the  original  contract  as  would 
divest  the  title,  thereto  held  by  plaintiff,  in 
so  far  as  the  rights  of  claimant  are  concern- 
ed. We  think  that  it  did.  The  law  is  well 
recognized  that  a  contract  may  be  renewed 
between  the  same  parties  as  to  the  same 
subject-matter,  and  upon  the  same  considera- 
tion,  without  working  a  novation.  Civil 
Code,  {  4226. 

In  the  case  of  Partridge  v.  Williams'  Sons, 
72  6a.  807,  the  Supreme  Court  said: 

"We  think  the  mere  renewal  of  a  note  at  the 
Fame  rate  of  interest  is  not  a  novation.  No  new 
party  is  added  and  no  new  consideration  pass- 
ea." 

In  Bonner  v.  Woodall,  61  Ga.  180,  the  court 
said: 

"The  renewed  contract  was  to  pay  him  the 
same  amount,  with  the  lawful  interest  due  there- 
on, for  the  same  consideration,  and  there  is  no 
pretense  that  there  waa  any  other  considera- 
tion." 

Krom  Woffoid  ▼.  Gaines,  53  6a.  485,  we 
quote  as  follows: 

"If  it  be  renewed,  it  is  renewed  with  one  of 
the  parties  to  it,  and  the  renewal  is  simply  a 
contract  fixing  a  new  day  as  to  the  same  matter 
and  with  no  new  or  different  consideration." 

In  the  case  of  Farkas  v.  Third  National 
Bank,  133  Ga.  755,  66S.  B.026,26L.R.A. 
(N.  S.)  496,  this  language  Is  used: 

"While  it  ia  the  law  that  the  mere  taking  of 
a  new  note  and  mortgage,  the  debt  evidenced  by 


the  former  and  the  property  embraced  in  the 
latter  being  the  same,  will  not  diacharge  or  dis- 
place the  lien  of  an  existing  mortgage,  it  is 
eqoally  well-settled  law  that  where  the  new 
transaction  involves  the  payment  and  satisfac- 
tion of  the  first  mortgage,  the  mortgagee's  rights 
are  dominated  by  the  intervening  liens  of  third 
persona,  liens  acquired  subsequently  to  the  exe- 
cution of  the  first,  and  prior  to  the  execution  of 
the  second  mortgage." 

Counsel  for  the  plalntltr  in  error,  in  his 
thorough  and  painstaking  brief,  calls  special 
attention  to  the  rule  announced  in  the  case  of 
Carlton  Supply  Co.  v.  Battle,  142  Ga.  606, 
83  S.  J£.  225,  L.  R.  A.  1916A,  926,  as  control- 
ling the  case  at  bar;  but  we  do  not  think 
that  there  is  any  lack  of  harmony  in  the  rul- 
ing there  announced  with  the  principle  of  law 
already  recognized  by  our  Supreme  Court  in 
the  cases  from  which  we  have  quoted.  In 
Carlton  Supply  Co.  v.  Battle,  supra,  there  were 
a  nnmber  of  notes  executed  and  payable  at 
dinerent  times,  reserving  title  to  different 
mules.  Different  payments  had  been  made  on 
different  notes ;  the  amounts  of  the  unpaid 
notes  were  consolidated  and  one  new  contract 
was  made,  in  which  the  title  to  all  of  the 
property  described  in  the  various  notes  was 
reserved.  We  do  not  think  tlut  the  facts 
in  that  case  are  at  all  analogous  to  those 
of  the  case  at  bar.  The  renewal  note  in  that 
case  provided  as  follows: 

"All  the  above  property  being  the  same  prop- 
erty bought  and  mortgaged  to  J.  J.  Battle  as 
described  by  Nos.  1  to  8,  and  this  note  is  given 
to  extend  the  old  note  only,  and  to  stand  in 
lieu  of  said  note." 

In  the  opinion  in  that  case  it  was  said: 
"The  taking  of  the  second  mortgage  for  the 

same  debt  upon  the  same  property  doea  not  of 

itself  extinguish  the  first  debt" 

The  descriptions  of  the  proi)erty  embraced 
in  the  first  and  second  notes,  respectively, 
would  indicate  that  a  substitution  was  made 
as  to  the  mule  upon  which  the  lien  existed, 
and  this,  if  true,  would  constitute  an  addi- 
tional reason  sufficient  to  operate  a  discharge 
of  the  lien  under  the  .original  contract;  but 
in  the  agreed  statement  of  facts  we  find  it 
stated  that  the  property  set  forth  in  the  two 
notes  is  the  same,  with  the  exception  that  the 
colt,  bora  after  the  making  of  the  first  note, 
was  included  in  the  second,  and  we  there- 
fore consider  that  this  point,  if  the  facts  be 
as  they  appear,  is.  waived. 

It  is  our  opinion  that  the  trial  judge  did 
not  err  in  finding  the  property  not  subject; 
and  the  judgment  of  the  court  below  is  af- 
firmed. 

BROYLBS,  P.  J.,  and  BLOODWORTH,  J., 
concur. 
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GILLESPIE  T.  FARKAS  et  a.1    (No.  7351.) 

(CSourt  of  Appeals  of  Georgia,  Diviaion  No.  2. 
Jan.  23,  1917.) 

(Syllabiit  2>v  the  Court.) 

1.  Judgment  <8=>38(i(l)— Vacation— Motions. 
VSTiile,  under  the  Code  of  this  state,  a  judg- 
ment cannot  ordinarily  be  set  aside,  except  for 
defects  appearing  upon  the  face  of  the  record, 
there  are  instances  in  which  motions  so  desig- 
nated have  been  granted,  where  based  npon  mat- 
ters not  so  aippearing.  Whether  such  a  peti- 
tion be  technically  a  motion  to  set  aside  a 
judgment,  or  denominated  by  other  appropriate 
name  under  a  proper  proceeding,  by  petition 
with  rule  nisi  or  process  and  service  thereon, 
whenever  such  a  petition  is  predicated  upon 
matters  extraneous  to  the  record,  it  most  ordi- 
narily be  filed  at  the  term  during  which  the 
judgment  was  rendered;  inasmuch  as  such  a  peti- 
tion partakes  of  the  nature  of  a  motion  for  new 

.trial.  Garfield  Oil  Mills  v.  Stephens,  16  Ga. 
App.  855,  85  S.  E.  983 :  Ford,  Administrator,  v. 
Clark,  129  Ga.  292.  58  S.  B.  818;  Moore  v. 
Moore  &  Cochran,  139  Ga.  697,  77  S.  E.  820; 
Bourquin  v.  Bourquin,  120.  Ga.  115,  47  S.  E. 
C39;  Union  Compress  Co.  v.  Leffler,  122  Ga. 
C42,  50  S.  E.  483. 

[Ed.  Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  §§  735,  737.  738;   Dec,  Dig.  €=»3S0 

2.  Judgment  €=370(1)— Vacatioij— Fraud. 

.  In  order  for  such  a  motion  to  be  entertain- 
ed, at  a  term  subsei^uent  to  that  at  which  judg- 
ment was  rendered,  the  movant  must  show  a 
meritorious  defeiise  which  be  was  prevented 
from  making  by  the  fraud  of  the  prevailing 
party,  and  that  he  was  not  in  laches ;  and  he 
must  show  either  that  he  bad  no  notice  of  the 
judgment  against  him  at  the  term  of  its  rendi- 
tion, or  such  other  good  cause  as  would  excuse 
his  failure  to  make  such  motion  at  that  time. 
Turner  v.  Jordan,  Administrator,  07  Ga.  604. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $  717 ;   Dec  Dig.  «=»379(1).] 

3.  Judgment       «=9342(4)  —  Vacation  —  Mo- 
tions. 

Where  a  motion  to  set  aside  a  judgment  ob- 
tained by  fraurl  is  presented  to  the  trial  judge  in 
vacation,  after  the  term  of  the  court  at  which 
the  verdict  and  judgment  were  entered,  the 
court  will  not  have  jurisdiction  to  entertain  the 
motion  or  grant  a  rule  nisi  thereon.  Code  1910, 
J  4854;  Ila.skens  v.  State,  114  Ga.  840.  40  S. 
B.  907;  Rcgopoulas  v.  State,  116  Ga.  598,  42 
S.  a  1014;  Garfield  Oil  Mills  v.  Stephens,  16 
Ga.  App.  655,  85  S.  E.  983;  Malsby  v.  Stud- 
still,  127  Ga.  728,  56  S.  B.  088. 

[Ed.   Note.— For  other  cases,    see  Judgment. 
Cent.  Dig.  i  670;    Dec  Dig.  <g=>342(4).] 

4.  Appjeabance  «=>9(5)-^ubi8D1Ction. 

Wliere  the  approved  bill  of  exceptions  shows 
that  the  trial  judge,  in  vacation,  granted  a  rule 
nisi  in  such  a  motion,  returnable  for  bearing 
to  the  next  regular  term  of  his  court,  and  that 
the  motion  was  continued  from  the  date  so  set 
to  the  next  regular  term  of  the  court,  the  fact 
that  the  oppofute  party  appeared  as  cited,  and 
moved  to  dismiss  the  petition,  would  not  operate 
as  a  waiver  on  his  part,  nor  operate  to  confer 
jurisdiction  upon  the  court  to  hear  and  deter- 
mine the  same. 

In  dismissing  the  motion  to  set  aside  the 
judgmciit  as  mnde  by  the  plaintiff  in  error,  the 
trial  judge  roraraittcd  no  error,  and  his  judg- 
ment in  so  doing  is  ailirmed. 

[Ed.  Note.— For  other  coses,  see  Appearance. 
Cent.  Dig.  §§  47-49;    Dec  Dig.  <S=D(5).] 


Error  from  City  Conrt  of  Albany;  Oay- 
ton  Jones,  Judge. 

Action  between  J.  W.  Gillespie  and  Mncls 
Farkaa  and  another,  as  executors.  There  was 
a  Judgment  for  the  latter,  and  the  former 
brings  error.    Afflrmed. 

Walters  &  Redfevn,  of  Albany,  for  plain- 
tiff in  error,  Leonard  Farkas,  of  Albany, 
for  defendants  in  error. 

JENKINS,  J.    Affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH.  J.. 
concur. 


(U  Ga.  App.  199) 
CITY  OF  GREENSBORO  t.  ROBINSON. 

(No.  7764.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1017.) 

(Byllalua  by  the  Court.) 

1.  Municipal   Corporations   <s=»797.    79^- 
bTBEETS— Lighting— LiAniLiTY—EviDE.vcE. 

In  the  absence  of  any  statutory  requirement, 
a  municipal  corporation  is  under  no  obligation 
to  light  Its  streets  wjth  lamps;  and  from  the 
exercise  of  its  discretion  In  regard  to  whether 
it  will  do  so  or  not  no  liability  will  arise.  But 
if  a  municipality  allows  a  street  to  remain  out 
of  repair,  or  in  a  dangerous  condition,  the  foct 
or  the  absence  of  lights  or  of  safeguards  of  any 
character  at  the  place  may  be  considered,  along 
with  all  the  other  evidence,  in  determining 
whether  there  is  negligence  in  failing  to  keep 
the  street  in  a  reasonably  safe  condition  for 
passage.  Willinms  v.  Major,  etc,  of  Washing- 
ton. 142  Ga  281.  82  S.  B.  656.  L.  R.  A.  1915A. 
325,  Ann.  Cas.  lOlOB.  196. 

[Ed.  Note.— For  otlicr  cases,  see  Municipal 
Corporations,  Cent  Dig.  S8  1656-1G58;  Dec 
Dig,  «=>797,  798.] 

2.  MuNiciPAi,  Corporations  «=s>812(e)— Per- 
sonal Injury-Notice— Statute. 

The  notice  by  the  plointiff  to  the  governing 
authorities  of  the  city,  in  regard  to  his  claim 
for  damages  for  personal  injuries,  given  before 
the  filing  of  his  suit,  was  a  substantial  compli- 
ance with  the  provisions  of  section  010  of  the 
CivU  Code. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1701;  Dec  Dig.  «=» 
812(6).] 

3.  Demurrer  to  Petition. 

The  petition  as  amended  was  not  subject 
to  the  demurrers  interposed,  and  the  conrt  did 
not  err  in  overruling  them. 

4.  Crabge  of  Couet— Material  Errob. 

The  various  excerpts  from  the  charge  of  the 
court  excepted  to,  when  considered  in  connection 
with  the  entire  charge,  contain  no  material 
error. 

6.  Municipal  Cobporatiorb  «=s>81  8(12)— De- 
fective Streets  —  Personal  Injubt  —  No- 
tice— STATfeTE. 
Under  the  pleadings  in  the  case  it  was  not 
necessary  for  the   plaintiff  to  show  by  the   in- 
troduction of  evidenpe  that  he  had  served  the 
governing  authorities  of  the  city  with  the  no- 
tice required  by  section  010  of  the  Civil  Code 
of  1910. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {  1738;  Dec  Dig.  ®=> 
olo(12).] 
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ft  Appsai.  awd  Brbor  «=>1005(1)— Findino— 
APPHOVAI.  BT  TbIal  Cotjbt—Rkview— mu- 
nicipal   COBPOEATIONS    *=>821(3,  19,  ^)    — 

DBFEcrrvK  Strkb^— Action— Qukstion  fob 
Jury— CoNTBiBUTOET  Nbougbnce. 
Under  all  the  facts  of  the  case,  it  was  for 

the  jury  to  say  whether  the  city  was  ncBliBDnt 
In  constructing  and  maintaining  the  hole,  four 
feet  long  (between  the  street  and  the  sidewalk), 
in  which  the  plaintiff  fell:  and,  if  they  found 
that  the  city  was  negligent  in  this  respect,  to 
determine  further  whether  such  negligence  was 
the  proximate  cause  of  the  plaintiff's  injuries. 
The  jury  heard  all  the  evidence  on  the  subject, 
and  personally  inspected  the  street  and  the 
hole,  and  their  finding  on  the  subject,  approved 
by  the  trial  judge,  will  not  be  disturbed.  It 
was  also  for  the  jury  to  say  whether  the  plain- 
tiff by  the  exercise  of  ordinary  care,  coulO 
haye  avoided  being  injured.  Likewise  "was  a 
jury  question  as  to  whether  the  plainti5  was 
guilty  of  contributory  negligence. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
ri^r  Cent.  Dig.  i| .  3860-3876.  SMS;  Dec. 
Dig  <&=>1005(1);  Municipal  Corporations,  Cent. 
Dig.  §r  1747.  1753,  1754;  Dec  Dig.  ©=» 
821(3. 19,  20).] 

7.  Verdic^-Evidencb.  ,  ^    ^.        .J    „ 

The  verdict  was  suMiorted  by  the  evidence. 

Error  from  City  Court  of  Greensboro:  S. 
H.  Sibley,  Judge. 

Action  by  Philip  Robinson  against  the 
City  of  Greensboro.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Noel  P.  Park,  of  Greensboro,  for  plaintiff 
In  error.  t«wls,  Davidson  &  Lewis,  of 
Greensboro,  for  defendant  In  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(19  Ga.  App.  195) 

WHITE  CROWN  FRUIT  JAR  CO.  v.  J.  M. 

COX  CO.    (No.  7736.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1917.) 

(8yllcJ»u  hy  the  Court.) 
L  Evidence  <S=3l21(9)— Res  GEsrai-SALEa. 

Tlie  substantive  fact  that  numerous  com- 
plaints had  been  made  by  wholesale  and  retail 
dealers,  and  by  individual  users,  to  the  effect 
that  the  "White  Crown"  caps  would  not  prop- 
erly fit  "Mason"  fruit  jars,  was  admissible  in 
evidence.  Stewart  v.  Lanier  House  Co.,  75  <>a. 
682(4);  White  v.  East  Lake  Land  Co.,  96  Ga. 
415,  23  S.  E.  393,  61  Am.  St.  Rep.  141(4). 
Under  this  ruling  there  is  no  substantial  merit 
in  the  fourth,  fifth,  sixth,  seventh,  eighth,  and 
ninth  grounds  of  the  amendment  to  the  motion 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  320-326;  Dec.  Dig.  i3=»121(9).] 
2.  Trial  <S=>252(13)  —  Instbuctions  —  Evi- 

DENCE. 

The  charge  upon  the  subject  of  the  statute 
of  frauds,  as  set  forth  in  the  twelfth  ground  of 
the  amendment  to  the  motion  for  a  new  trial, 
was  erroneous;  it  not  being  adjusted  to  the 
facts  in  the  case.  The  defendant  company,  by 
the  testimony  of  its  president.  Cox,  admitted 
that  it  authorized  the  plaintiff's  agent  to  sign 
its  name  to  the  order;  and  the  issue  raised  by  the 
defendant's  plea  of  the  statute  of  frauds  was 
therefore  eiiminated.     This  plea  was  also  ex- 


pressly abandoned  by  the  defendant.  Further, 
a  part  of  the  instructions  therein  complained  of, 
to  wit,  "if  the  defendant  ordered  these  goods 
and  gave  any  writing  by  which  he  was  permit- 
ted to  countermand  the  same,"  was  unauthoriz- 
ed; there  being  no  evidence  whatever  of  any 
writing  by  which  the  defendant,  was  permitted 
to  countermand  the  order. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  (504;    Dec.  Dig.  ^=252(13).] 

3.  Tbiai.  <S=s>250  —  Action  —  Instruction  — 
Evidence. 

The  following  charge  was  error:  "On  the 
other  hand,  if  the  defendant  did  not  give  that 
order,  as  I  have  already  outlined  to  you,  con- 
taining all  of  the  conditions  with  full  knowledge 
of  all  of  them,  and  did  not  authorize  anybody 
to  give  it,  and  countermanded  an  oral  order  be- 
fore the  goods  were  shipped,  as  contended  by  it, 
then,  if  that  is  true,  the  plaintiff  would  not  be 
entitled  to  recover."  The  record  does  not  disclose 
any  contention  or  any  evidence  that  the  defend- 
ant had  countermanded  an  oral  order  before  the 
goods  were  shipped. 

[Ed.  Note.— For  other  cases,  spc  Trial,  Cent 
Dig.  |§  584-586;   Dec.  Dig.  <&=»250.1 

4.  Charge  of  Codbt— Ebrob. 

There  is  no  substantial  merit  in  any  of  the 
other  special  grounds  of  the  motion  for  a  new 
trial  which  are  based  upon  alleged  errors  in  the 
charge  of  the  court. 

5.  Trial  <&=9257,  259(1)— Instructions  — Re- 
quest. 

It  was  not  error  for  the  court  to  fail  to  give 
in  charge  to  tiie  jury  the  provisions  of  section 
5741  of  the  Civil  Code  of  1910,  there  having 
been  no  timely  written  request  for-  such  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  642-646.  648,  600;  Dec  Dig.  ®=>25T, 
259(1).]  , 

6.  ArPEAt  AND  Error  <e=»S43(2)  —  Miscon- 
duct OF  Jury  —  Consideration  —  New 
Tbial. 

As  there  will  be  a  new  trial  of  the  case,  tiie 
complaint  that  the  jury  inadvertently  took  with 
thein  to  the  jury  room,  when  they  retired  to 
make  up  their  verdict,  the  interrogatories  and 
answers  of  certain  of  the  defendant  s  witnesses, 
along  with  the  pleadings  and  the  documentary 
evidence  in  the  case,  will  not  be  passed  upon, 
as  it  is  very  unlikely  that  such  an  irregularity 
will  recur  upon  another  trial. 

[Ed.  Note.— For  other  cases,  *ee  Appeal  and 
Error,  Cent  Dig.  §{  3319,  3329;  Dec.  Dig.  «=> 
843(2).] 

7.  Appeal  and  Bbhor  «=>843(2)  —  Question 
OF  Fact— SuFFiciENCT  of  Evidence. 

A  new  trial  being  required  by  the  errors 
already  pointed  out  in  the  charge  of  the  court, 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3319,  3329;  Dec.  Dig.  <8=» 
843(2).l 

Error  from  City  Court  of  Waycross ;  Jno. 
C.  McDonald,  Judge. 

Action  by  the  White  Crown  Fruit  Jar  Com- 
pany against  the  J.  M.  Cox  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Parks  &  Keed,  of  WaycroSs,  fqr  plaintiff  In 
error.  Parker  &  Parker,  of  Waycross,  for 
defendant  In  error. 

BROYLES,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  J  J.,  con- 
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(19  Oa.  App.  166) 

McDBW  v.  HOLUNGSWOBTH.    (No.  7429.) 

(Court  of  Appeals  of  Georgia,  Diviaiou  No.  2. 
Jan.  23,  1917.) 

(ByUaittt  ly  the  Court.) 

1.  Evidence  <S=»384— Paeoi.  Bvipenck  Rttlk 
— contbacts. 

All  agreements,  covenants,  warranties,  etc, 
made  by  parties  to  a  contract  are  presumed  to 
be  written  into  the  contract  A  plea  and  an- 
swer showing  that  the  statements  and  warran- 
ties allegeid,  If  made,  were  made  before  the  sign- 
ing of  tiie  contract,  and  no  sufficient  allegation 
of  fraud  having  been  made,  the-  written  _  con- 
tract was  in  law  the  agreement  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  «=>384.] 

2.  CONTBACTS     ®=3342— CONSTBUCnON— PAIL- 

UBE  TO  Read  Contbact. 
No  sufficient  allegation  as  to  an  emergency 
being  made  to  excuse  the  defendant's  failure  to 
read  the  contract,  the  court  did  not  err  in  strik- 
ing that  part  of  the  plea. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1196,  1716;   Dec.  Dig.  «=»342.] 

3.  Sales  *=»277,  279  —  Wakbanties  —  CON- 

STBUCTION. 

Where  a  written  contract  for  the  sale  of  a 
mule  states  that  it  is  "about  10  years  old,"  this 
will  be  regarded  as  an  express  warranty  that 
the  animal  is  about  that  age;  and  where  the 
same  contract  contains  an  express  warranty  that 
the  seller  "does  not  warrant  life,  soundness  nor 
works  of  said  mule,  only  the  title  thereto,"  both 
warranties  should  be  construed  together;  and 
if  there  is  an  apparent  conflict  between  tha 
two,  they  should  be  construed  so  as  to  reconcile 
all  the  parts  of  both  warranties  and  permit  the 
whole  of  the  warranty  of  the  contract  to  stand; 
and  if  this  is  impossible,  the  entire  warranty 
should  be  construed  most  strongly  against  the 
party  who  prepared  it  and  in  whose  favor  it 
was  made.  Construing  all  the  parts  of  the  wai> 
ranties  together,  it  means  that  except  as  to  the 
fact  that  the  mule  was  about  10  years  old,  every 
other  express  warranty  as  to  its  kind  or  quality 
was  excluded,  as  well  as  all  implied  warranties 
as  to  the  soundness  of  the  mule,  etc.  The  dis- 
tinct statement  that  the  mule  was  "about  10 
years  old"  cannot  be  excluded  from  the  warran- 
ty. This  is  a  material  statement;  the  age  of 
the  mule  being  an  important  factor  as  to  its 
value.  The  plea  setting  up  the  above  warranty 
as  to  the  age  of  the  mule,  and  alleging  that  it 
was  in  reality  about  25  years  old  can  also  be 
construed  to  be  an  attack  upon  the  truth  of  this 
express  warranty.  Mizell  v.  Banks,  10  Ga. 
App.  362,  363,  364,  73  S.  E.  410.  For  these 
reasons  the  court  erred  in  striking  the  defend- 
ant's amended  plea. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SJi  780,  782-792,  795,  796;  Dec.  Dig.  €=» 
277,  279.] 

4.  Plea— Strikino. 

The  error  in  striking  the  plea  rendered  all 
farther  proceedings  in  the  case  nugatory. 

BJrror  from  City  Court  of  Hazlehurst ;  Gor- 
don Knox,  Judge. 

Action  between  A.  G.  McDew  and  A.  Hol- 
lingsworth.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.  Be- 
versed. 

Newton  Gaskins  and  P.  L.  Smith,  both  of 
Haalehurst,  and  J.  W.  Haygood  and  Eidrldge 
Cutts,  both  of  Fitzgerald,  for  plaintiff  In  er- 


ror.   Jno,  Bogers,  Jr.,  of  Hazlehnrst,  for  de- 
fendant in  error. 

BROYLES,  P.  J.    Judgment  revensed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 


(U  Oa.  App.  ISo) 

HANCOCK  V.  TIBTON  GUANO  CO. 

(No.  7628.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Jan.  23,  1917.) 

(Svllabua  iv  the  Court.) 

1.  ExECDTiON  <S=166,   167  —  AmnAvrr  of 
Illegautt — Statute. 

A  ground  of  an  affidavit  of  illegtility  that 
"the  execution  was  issued,  to  the  best  of  affi- 
ant's knowledge  and  belief,  before  the  overrul- 
ing of  a  motion  for  new  trial  in  the  case,"  is 
without  merit  Civ.  Code  1910,  {  6020.  Be- 
sides, this  ground  is  not  verified  positively,  and 
was  properly  stricken.  Sprinz,  Ex'r,  v.  Van- 
nucki,  8()  Ga.  774,  6  S.  B.  816. 

[Ed.  Note.— For  other  cases,  see  Elxecution, 
Cent  Dig.  S|  486,  486,  489;  Dec  Dig.  «=> 
166,  167.] 

2.  Execdtion  «=3l66  —  Affidavit  o»  Iuce- 
oautt — Statute. 

"If  the  defendant  has  had  his  day  in  court, 
he  cannot  go  behind  the  judgment  by  an  affi- 
davit of  illegality."  Civ.  Code  1910,  {  5311; 
Tumlin  v.  O'Bryan  &  Bro.,  68  Ga.  65;  Brantley, 
Adm'z,  V.  Greer,  Guardian,  71  Ga.  11.    . 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  §g  486,  486;    Dec  Dig.  «=>16&] 

3.  Judgment   ^=>4S5il)   —   Pbesumption   — 
Pleading  and  Evidence— Judouent. 

"Where  a  court  has  jurisdiction,  it  is  to  be 
presumed  that  it  had  before  it  pleadings  and 
evidence  authorizing  the  judgment  rendered." 
Bedingfield  v.  First  National  Bank,  4  Ga.  App. 
197,  61  S.  E.  30(3). 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  IMg.  If  6491^,  933;   Dec  Dig.  <S=3495(1).] 

4.  Execution  ®=>168— AnrtDAvrr  of  IixegaI/- 
nr- Dismissal. 

Where  an  affidavit  of  illegality  is  filed,  the 
grounds  of  which  are  absolutely  without  merit, 
and  at  the  trial  term  of  the  cause  the  defendant 
in  fi.  fa.  is  excused  from  the  court  for  provi- 
dential cause,  it  is  not  error  requiring  a  re- 
versal that  afterwards,  and  during  the  term,  the 
affidavit  of  illegality,  on  motion  of  plaintiff  in 
fi.  fa.,  and  over  objection  of  the  defendant  in  fi. 
fa.,  who  neither  offered  to  amend  nor  made  any 
other  motion,  is  dismissed  on  the  ^ound  that 
the  grounds  of  illegality  are  insufficient  in  law. 
Injury  must  result  before  there  is  error.  Good- 
man V.  Brown,  17  Ga.  App.  778,  88  S.  E.  593. 

(Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  U  487,  490-496;  Dec  Dig.  <8=> 
168.] 

6.  Costs  €=»262—Afpeai/— Delay. 

Not  being  fully  convinced  that  this  case  was 
appealed  for  delay  only,  the  request  of  the  de- 
fendant in  error  that  10  per  cent,  damages  be 
assessed  against  plaintiff  in  error  is  refused. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §§  998-1000;    Dec  Dig.  <S=262.] 

Error  from  City  Court  of  Nashville ;  O.  A. 
(Christian,  Judge. 

Action  between  Mrs.  M.  O.  Hancock  and 
the  Tifton  Guano  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 
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J.  W,  Powen,  of  Xashvffle,  for  plaintiff  In 
error.  B.  D.  Smith,  of  TUton,  for  defendant 
In  error. 

BLOOD  WORTH,  J.    Judgment  afllrmed. 

BROXLES,  P.  J.,  and  JENKINS,  J.,  con- 
cnr. 

(19  Qa.  App.  104)  •  ' 

THOJfEAS  V.  STATE.     (No.  6188.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  23,  1917.) 

(SyVabut  tv  the  Court.) 

1.  CanaRAi.    Law     <S=>396(1)— Etidkncx— 
Secordabt  Evidenck. 

l%ere  was  testimony  from  which  the  court 
coold  have  found  that  an  origiaal  letter  from 
the  j>rosecutriz  to  the  accused  was  in  the  pos- 
session of  the  latter;  and,  since  he  could  not. 
lawfully  be  compelled  to  produce  it  himself,  the 
conrt  old  not  err  in  admitting  secondary  evi- 
dence as  to  its  contents.  Farmer  v.  State,  100 
Oa.  41,  28  S.  E.  26;  Moore  v.  State,  180  Ga. 
322,  332,  60  S.  E.  544 ;  Nalley  T.  State,  U  Ga. 
App.  15,  10,  74  S.  E.  567. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  879-881;  Dec.  Dig.  «=> 
398a).] 

2.  CsnanAi.  Law  <S=s>1059(2)— Skduction  ^s» 

40— EVIDXNOB— ADMla8IBII.TrY. 

The  court  did  not  err  in  declining  to  ad- 
mit testimony  relative  to  the  disposition  of  the 
bastard  child,  since  such  evidence  could  throw 
no  light  on  the  question  at  issue.  Besides,  the 
alleged  error  in  the  exdosion  ot  this  testimony 
is  not  precisely  pointed  out  by  the  exception. 
[Ed.  Note.— For  other  casw,  see  Criminal 
Law,  Cent.  Dig.  (  2671;  Dec.  Dig.  ■S=»1059(2); 
Seduction,  Cent.  Dig.  gj  72,  76,  79;  Dec  Dig. 
«=940.] 

S.    SBDCCIION  4=942— EVIDKNOB—ADiaBSIBII.- 
ITT. 

No  reversible  error  was  committed  in  ad- 
mitting testimony  as  to  the  general  good  char- 
acter of  two  female  associates  of  the  proaecn- 
trix;  since  proof  of  their  good  character  tended 
to  contradict  evidence  offered  by  the  defendant 
to  show  intemperate,  loose,  and  careless  be- 
havior on  the  part  of  the  prosecutrix  while  she 
was  in  company  with  these  persons  and  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  W  73-75 ;  Dec.  Dig.  <8=>42.] 

4.  CKmiNAi.  Law   «=>806(3),  823(1^— TaiAt 

— Instbcctions. 
One  distinct  and  unequivocal  statement  by 
the  judge  in  his  charge  to  the  Jury,  that  the 
jury  must  be  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  the  accused  of  the  offense  charg- 
ed in  the  criminal  accusation  upon  which  his 
trial  is  pending,  is  sufficient  and  obviates  the 
necessi^  of  reiterating  this  instruction  as  to 
the  variona  phases  of  the  case  developed  by  the 
evidence. 

(a)  The  fact  that  the  trial  judge  charged  that 
the  jury  must  be  satisfied  "beyond  a  reasonable 
doubt"  that  the  accnsed  was  guilty  of  the  offense 
of  fornication,  but  instructed  as  to  the  offense 
of  seduction  that  the  jury  must  be  satisfied  of 
the  guilt  of  the  accused  "to  a  moral  and  rea- 
sonable certainty,"  without  making  any  specific 
reference  in  that  immediate  connection  to  the 
doctrine  of  reasonable  doubt,  is  no  ground  for 
a  new  trial,  as  tending  to  suggest  to  the  jury 
diat  a  greater  degree  of  certainty  was  necessary 
to  warrant  a  conviction  for  the  one  offense  than 
for  the  othsr  (see  Austin  v.  State,  6  Ga.  App. 
211,  64  S.  E.  670;  Norman  v.  State,  10  Ga. 


App.  802,  74  8.  B.  428),  where  the  Jury  were 
generally  instructed  elsewhere  in  the  charge  that 
they  could  not  convict  the  defendant  unless  they 
were  satisfied  of  his  guilt  beyond  a  reasonable 
doubt 

[Ed.  Note.— EV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1973,  1991-1994,  315S;  Dec. 
Dig.  «=a806{3),  823(15).] 

6.  Skduction  €=>50(4)— Inbteuctions. 

"It  was  not  reversible  error,  on  the  trial  of 
one  under  an  indictment  charging  him  with 
the  commission  of  the  crime  of  seduction  by  'per- 
suasion and  promises  of  marriage  only,'  for  the 
court  to  give  the  jury  the  full  definition  of  the 
crime  of  seduction  as  contained  in  Pen.  Code 
1910,  S  378,  including  the  accomplishment  of 
that  crime,  not  only  by  'persuasion  and  prom- 
ises of  marriage,'  but  also  by  'other  false  and 
fraudulent  means,'  where  the  court  subsequently 
instructed  the  jury,  without  specially  retracting 
or  explaining  anything  contained  in  the  above 
instruction,  in  effect  that  the  state  relied  for 
conviction  n^n  proof  of  persuasion  and  prom- 
ises of  marriage. '  And,  where  the  jury  were 
so  restricted  to  the  evidence  relating  to  "per- 
suasion and  promises  of  marriage"  only,  it  was 
not  error  to  omit  any  instruction  as  to  what 
would  constitute  the  "other  false  and  fraudu- 
lent means"  by  which  the  crime  could  be  ac- 
complished. Thomas  v.  State,  146  Ga.  846,  91 
•S.  E.  109. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  S  92;  Dee.  Dig.  •8s>60(4).] 

6.  Criuinai,  Law  «=s>762(8)— Seduction  «=» 
60(8)  —  iNSTRtrcTioN  —  Defense  —  Chab- 

ACTEB  OV  FEUAI.E. 

In  the  trial  of  this  defendant  for  the  offense 
of  seduction,  under  the  evidence  as  a  whole  and 
considered  in  connection  with  the  entire  charge, 
the  following  instruction  to  the  jury  was  rever- 
sible error:  "The  proof  of  lascivious  indulgences 
and  wanton  dalliances,  with  other  evidence  short 
of  direct  proof  of  the  overt  act  may  authorize 
the  jury  to  infer  actual  guilt  of  the  illicit  act: 
but  it  is  not  a  lawful  defense  for  the  accused 
to  blacken  or  blackball  the  character  of  his  al- 
leged victim  'by  proving  loose  declarations  or 
showing  imprudent  or  immodest  conduct  on  the 
part  of  the  woman  he  is  accused  of  seducing." 
Considering  the  entire  charge,  the  real  defense 
relied  upon,  and  the  evidence  offered  in  support 
thereof,  this  charge  was  harmful:  (a)  "Because 
it  tended  to  discredit  in  the  minds  of  the  jury 
the  defense,  interposed  by  the  prisoner,  that 
the  woman  he  was  chargeid  with  seducing  was 
not  a. virtuous  female";  and  (b)  "because  it 
contained  an  intimation  by  the  court  that  the 
facts  sought  to  be  proved  by  the  defendant  con- 
stituted no  lawful  defense,  but  amounted  only 
to  an  effort  on  his  part  to  'blacken  and  black- 
ball the  character  of  his  alleged  victim'";  and 
also  (c)  because  this  language  of  the  court  was 
"calculated  to  raise  in  the  minds  of  the  jury 
such  a  prejudice  against  the  defendant  and  his 
defense  as  to  require  the  setting  aside  of  the 
verdict  of  guilty."    Thomas  v.  State,  supra. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1781. 1768, 1769;  Dec  Dig. 
<S=3762(3);  Seduction,  <8=>50(3).] 

7.  Assignments  of  Erbobs — Supficiency. 

In  view  of  the  fact  that  tiiere  must  be  a 
new  trial  of  this  case,  it  is  unnecessary  to  con- 
sider the  grounds  of  the  motion  for  a  new  trial 
based  upon  alleged  newly  discovered  evidence; 
nor  need  the  remaining  assignments  of  error  be 
passed  upon,  since  they  are  either  not  sufficient- 
ly definite  and  complete  to  present  any  question 
for  determination,  or  are  without  substantial 
merit,  or  else  relate  to  alleged  errors  which  can 
scarcely  recur  on  another  trial. 
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8.  SEDucnow  «S332  —  Elements— "ViBTDous 

Fbkale." 
A  woman  U  a  'Mrtnoua  female"  if  her  body 
be  pare  and  if  she  has  never  had  sexual  inter- 
conrse  with  another,  though  both  her  mind  and 
heart  be  impnre. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  H  54%-65Mi ;  Dec.  Dig.  «=»32. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Virtuous.] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  W.  W.  Larsen,  Judge. 

H.  O.  Thomas  was  convicted  of  seduction, 
and  brings  error.  Reversed  in  conformity  to 
answers  to  questions  and  certified  to  the  Sa- 
preme  Court.    (91  S.  E.  109.) 

Jos.  H.  Hfiill,  of  Mncon,  Davis  &  Stnrgis, 
of  Dublin,  C.  A.  Weddlngton,  of  Cochran,  I. 
N.  Eubanks  and  Jas.  A.  Thomas,  both  of  Dub- 
lin, and  Walter  R.  Brown,  of  Atlanta,  for 
plaintiff  in  error.  B.  L.  Stephens,  Sol.  Gen., 
of  WrightsviUe,  and  J.  S.  Adams,  of  Dublin, 
for  the  State. 

WADE,  0.  J.  It  is  unnecessary  to  discuss 
any  ground  of  the  motion  for  a  new  trial  ez' 
cept  the  particular  ground  upon  which  the 
lower  court  is  reversed,  and  no  extended  dis- 
cussion of  that  ground  Is  required,  in  view 
of  the  ruling  made  by  the  Supreme  Court 
upon  the  abstract  question  decided  by  that 
court  in  this  case,  and  left  for  application  by 
the  Cotrt  of  Appeals. 

[8]  The  precise  question  submitted  to  the 
Supreme  Court,  with  the  answer  made  there- 
to by  a  majority  of  that  court,  was  as  fol- 
lows: 

"  'In  the  trial  of  a  case  of  seduction,  was  the 
following  diarge  to  the  jury  error  because  it 
tended  to  discredit  in  the  minds  of  the  jury  the 
defense,  interposed  by  the  prisoner,  Uiat  the 
woman  be  was  charged  with  seducing  was  not 
a  virtuous  female,  or  because  it  contained  an  in- 
timation by  the  court  tliat  the  facts  sought  to 
be  proved  by  the  defendant  constituted  uo  law- 
ful defense,  but  amounted  only  to  an  effort  on 
his  part  to  "blacken  and  blackball  the  character 
of  his  alleged  victim?"  Or  was  this  language 
of  the  court  calculated  to  raise  in  the  minds  of 
the  jury  such  a  prejudice  against  tlie  defend- 
ant and  his  defense  as  to  require  the  setting 
aside  of  the  verdict  of  guilty:  "The  proof  of 
lascivious  indulgences  and  wanton  dalliances, 
with  other  evidence  short  of  direct  proof  of  the 
overt  act,  may  authorize  the  jury  to  infer  actual 
guilt  of  the  illicit  act:  but  it  is  not  a  lawful  de- 
fense for  the  accused  to  blacken  or  blackball 
the  character  of  his  alleged  victim  by  proving 
loose  declarations  or  showing  imprudent  or  im- 
modest conduct  on  the  part  of  the  woman  he  is 
accused  of  seducing"  ?'  The  Court  of  Appeals  is 
instructed   that    the   excerpt   from    the    charge 

auoted  in  the  above  question  is  erroneous  for 
[le  reasons  stated;  but  whether  the  error  was 
cured,  or  the  evidence  was  such  as  to  avoid 
the  necessity  of  a  new  trial,  depends  upon  an  en- 
tire review  of  the  case,  which  can  be  done  only 
by  the  Court  of  Appeals." 

It  will  appear,  from  an  examination  of  the 
foregoing  question  and  answer,  that  the  Su- 
preme Court  ruled  upon  the  abstract  point  in- 
volved, and  held  definitely  "that  the  excerpt 
from  the  charge  quoted  In  tbe  above  question 


is  erroneous  for  the  reasons  stated,"  which 
includes  all  the  reasons  stated  or  suggested 
In  the  question;  but  left  it  open  for  this 
court  to  determine  whether  or  not  the  error 
was  cured  elsewhere  in  Uie  charge,  or  wheth- 
er the  evidence  as  a  whole  was  such  as  to 
avoid  the  necessity  of  a  new  trial  on  account 
of  this  error — or,  in  other  words,  whether  un- 
der a  review  of  the  entire  case  the  error  was 
harmful  to  the  accused. 

Elsewhere  the  court  charged  the  Jury  as 
follows: 

"That  a  virtuous  unmarried  female  in  the 
meaning  of  the  law  is  one  who  at  the  time  of 
the  alleged  seduction  has  never  previously  bad 
unlawful  sexual  intercourse  with  a  man.  An 
unmarried  female  who  is  a  virgin  is  virtuous, 
but  if  she  with  her  consent  unlawfully  parted 
with  her  virginity  she  is  not  virtuous.  The 
test  by  which  a  jury  are  to  determine  whether 
the  female  alleged  to  have  been  seduced  was 
virtuous  at  the  time  of  the  alleged  seduction  is 
physical  purity  and  not  moral  chastity.  In  the 
present  case  you  are  to  consider  and  determine 
whether  or  not  Ruby  Green  [the  woman  alleged 
to  have  been  seduced]  had  parted  with  her  vir- 
ginity: that  is,  whether  she  had  had  sexual  In- 
tercourse With  any  man  prior  to  the  alleged 
seduction." 

The  court  further  charged  that: 

"The  presumption  of  the  law  in  this  case  is 
that  Ruby  Green  prior  to  the  date  of  the  alleg- 
ed seduction  by  the  defendant  was  a  virtuous 
woman.  The  presumption  may  be  overcome  by 
evidence,  either  direct  or  circumstantial.  In 
determining  whether  or  not  the  prosecutrix. 
Miss  Ruby  Green,  was  or  was  not  virtuous  prior 
to  the  date  of  the  alleged  seduction,  you  may 
consider  any  evidence,  direct  or  circumstantial, 
which  shows  the  want  of  previous  chastity, 
either  mental  or  physical,  a  debauched  mind, 
lewd  or  lascivious  conduct  anterior  to  the  date 
of  the  alleged  seduction,  if  such  be  shown  by  the 
evidence." 

WhQe  the  aboye-quoted  excerpts  in  a  gen- 
eral way  authorized  the  Jury  to  consider  any 
evidence  showing  immodest,  lewd,  or  lascivi- 
ous conduct  on  the  part  of  the  prosecutrix  In 
determining  whether  or  not  she  was  In  fact, 
at  the  time  of  the  alleged  seduction,  a  phys- 
ically chaste  woman,  the  court  followed  up 
these  general  references  to  the  circumstan- 
tial evidence  which  the  Jury  might  consider 
in  arriving  at  such  a  conclusion  (in  the  ab- 
sence of  direct  proof  of  physical  unchastity 
on  her  part  before  the  time  of  the  alleged 
seduction),  with  the  follovring  specific  In- 
struction directly  relating  to  what  was  vir- 
tually the  only  defense  interposed  by  the  ac- 
cused, to  wit: 

"The  proof  of  lascivious  indulgences  and  wan- 
ton dalliances  with  other  evidence  short  of  di- 
rect proof  of  the  overt  act  may  autliorize  the 
jury  to  infer  actual  guilt  of  the  illicit  net,  but 
it  it  not  a  laioful  defenie  for  the  accu*ed  to 
hlacken  or  ilackiaJl  the  character  of  hia  alleg- 
ed victim  by  proving  loose  declarations  or  show- 
ing intprudent  or  imviodcit  conduct  on  the  part 
of  the  woman  he  is  accused  of  seducing.  (Italic-s 
ours.)  He  must  go  further  and  prove  that  she 
had  lost  her  personal  chastity  prior  to  his  al- 
leged seduction  of  her,  or  he  must  prove  such 
facts  as,  under  the  law,  would  raise  a  viohnt 
(italics  ours)  presumption  that  she  liiid  done  so; 
such  facts  as  would,  under  the  law,  authorize 
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the  jtii7  to  find  that  the  had  bad  seznal  inter- 
eoorae  with  a  man  before  the  alleged  aeduction." 
Tb»  preTlona  reference  by  the  court  to  evl- 
denoe  wblch  might  tend  to  abow  immodest, 
levd.  or  lasciyioua  conduct  on  the  part  of 
the  prosecntrlz  anterior  to  the  date  of  the 
alleged  seduction  was  general  in  its  nature, 
as  was  also  the  particular  instruction  quoted 
above  that  "^roof  of  lasdvious  Indulgences 
and  wanton  dalliances  with  other  evidence 
short  of  direct  proof  of  the  overt  act  may 
authorize  the  Jury  to  infer  actual  guilt  of 
the  illicit  act";  whereas,  the  further  In- 
itruction,  that  nt  Is  not  a  lawful  defense 
for  the  accused  to  blacken  or  bladcball  the 
character  of  his  alleged  victim  by  proving 
alleged  loose  declarations  on  the  part  of 
the  woman  he  is  accused  of  seducing,"  tend- 
ed to  impress  upon  the  jury  that  all  the  evi- 
dence offered  by  the  accused  for  the  purpose 
of  showing  by  Inference  that  the  prosecutrix 
was,  prior  to  the  date  of  the  alleged  seduc- 
tion, a  woman  of  lewd  diaracter,  constituted 
no  defense  which  would  itself  authorize  the 
Jury  to  acquit  the  accused,  even  should  they 
arrive  at  the  conclusion,  from  any  evidence 
of  immodest  or  lascivious  conduct,  that  she 
was  not  physically  chaste  when  the  alleged 
crime  was  committed.  Not  only  did  the 
charge  as  a  whole  fadl  to  correct  the  error 
contained  in  this  excerpt,  but  in  the  same 
connection  the  court  further  said  that  the 
defendant  "must  go  further  and  prove  that 
she  had  lost  her  i)ersonal  chastity  prior  to 
his  alleged  seduction  of  her,  or  he  must 
prove  such  facts  as,  under  the  law,  would 
raise  a  violent  presumption  that  E^e  had 
done  BO ;  such  facts  as  would  under  the  law 
antborisB  the  Jury  to  find  that  she  had  had 
sexnal  Intercourse  with  a  man  before  the  al- 
leged seduction."  The  jury  were  not  only  ad- 
vised In  effect  that  none  of  the  evidence  intro- 
duced -In  behalf  of  the  accused,  to  sustain 
the  real  defense  interposed  by  him  (that  the 
woman  was  not  at  the  time  of  the  alleged 
seduction  a  virtuous  unmarried  female,  be- 
cause of  behavior  on  her  part  which,  meas- 
ured by  the  ordinary  rules  of  human  conduct 
and  experience,  definitely  authorized  the  con- 
trary inference),  made  out  a  lawful  defense, 
but  were  also  Instructed  that  the  defendant 
must  either  prove  that  she  had  lost  her  per- 
sonal chastity  before  the  alleged  seduction, 
or  prove  such  facts  as  "would  raise  a  vio- 
lent presumption  that  she  had  done  so" ;  the 
t&cts  necessary  to  raise  such  a  "presumption" 
being  such  as  would  authorize  the  Jury  "to 
find  that  she  had  had  sexual  intercourse 
with  a  man  before  the  alleged  seduction." 
When  considered  in  connection  with  the  posi- 
tive statement  by  the  court  that  it  was  not 
"a  lawful  defense  for  the  accused  to  blacken 
or  blackball  the  character  of  his  alleged  vic- 
tim by  proving  loose  declarations  or  showing 
tmpindent  or  Immodest  conduct"  on  her  part, 
the  Jnry  may  well  have  understood,  from  the 
last  Infraction  quoted  above,  that  they  were 
not  authorized  to  conclude  tliat  the  prose- 


cotrtx  was  a  lewd  woman  unless  there  was 
either  credible  direct  evidence  of  previous 
sexual 'intercourse  on  her  part,  or  else  there 
were  drcnmstancea  In  proof  which,  while 
falling  short  of  such  absolute  proof  of  physi- 
cal unchastity,  nevertheless  showed  that  the 
proseimtrix  had  been  so  situated  with  some 
man  other  than  the  defendant  nt  a  time  and 
place  prior  to  her  alleged  sednctlon  by  him 
that  sexual  intercourse  must  have  followed 
as  a  natural  and  practically  inevitable  con- 
sequence. 

It  Is  clear  therefore  that  the  charge  of 
the  court  did  not  correct  the  harmful  error 
contained  In  this  excerpt,  which  reflected 
on  the  value  of  the  testimony  offered  by  the 
accused  as  a  foundation  for  the  inference  he 
songht  to  have  the  Jury  draw  that  the  prose- 
cutrix was  physically  unchaste  at  the  time 
of  her  alleged  seduction,  because  of  previous 
sayings  and  conduct  totally  Irreconcilable 
with  the  belief  that  she  was  even  physically 
pure.  No  extended  review  of  the  evidence 
Is  necessary  to  demonstrate  that  the  refer- 
ence by  the  court  to  the  testimony  of  the  ac- 
cused which  was  otBered  to  show  that  the 
conduct  of  the  prosecutrix  was  of  such  a 
character  as  to  support  a  legitimate  Inference 
to  be  drawn  by  the  Jury  that  she  was  in  fact 
a  lewd  woman  could  have  been  harmless  to 
the  accused,  in  the  light  of  the  entire  record. 

One  charged  with  the  offense  of  seduction 
Is  from  the  outset  placed  at  a  decided  dis- 
advantage, because  the  very  nature  of  the 
crime  usually  precludes  the  possibility  of 
knowledge  on  the  part  of  any  person,  other 
than  the  accused  and  the  prosecutrix,  as  to 
the  time  and  manner  of  It^  consummation. 
Unless  the  defendant  Is  so  fortunate  as  to  be 
able  to  show  beyond  all  possibility  of  question 
that  he  was  not  in  the  society  of  the  alleged 
victim  at  or  about  the  time  fixed  by  her, 
or  else  can  show  it  was  physically  impossible 
for  him  to  commit  the  crime  charged,  he 
must  generally  depend  for  any  effectual  de- 
fense upon  direct  proof  that  his  alleged  vic- 
tim was  not  physically  chaste  at  the  time  he 
was  charged  with  seducing  her,  or  proof  that 
her  acts  and  conduct  had  been 'so  immodest 
and  lascivious  as  to  compel  the  inference  (In 
the  absence  of  direct  proof  of  the  fact)  that 
she  was  in  truth  a  lewd  woman.  It'  Is  well- 
nigh  impossible  as  a  rule  to  establish  by  di- 
rect proof  that  another  man  has  had  inter- 
course with  the  professed  victim  of  the  ac- 
cused ;  for  generally  the  other  men  involved 
are  not  easily  to  be  discovered,  nor  are  they 
ready  to  admit  their  own  lascivious  conduct 
or  to  assail  the  character  of  a  woman  who 
has  bestowed  her  favors  upon  them,  and 
seldom  is  It  the  case  that  a  third  person  wit- 
nesses the  performance  of  such  an  act.  It 
Is  usually  done  in  secrecy,  and  not  openly 
or  upon  the  house  tops.  The  oath  of  the  woman 
claiming  to  have  been  seduced  is  sufficient 
in  most  instances  to  establish  the  fact  of  the 
Intercourse  to  the  satisfaction  of  a  Jury  (es- 
pecially where,  as  In  this  case,  she.  had  given  , 
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birtb  to  a  bastard  child),  and  wbere  she  tes- 
tifies farther  that  the  Intercourse  was  brought 
about  by  i>ersaaslon  and  promises  of  mar- 
riage, or  by  such  other  false  and  fraudulent 
means  as  are  recognized  by  law,  the  accused 
may  bitterly  denounce  her  every  statement 
which  tends  to  crlnunate  him,  and  boldly 
assert  his  Innocence,  and  yet  If  he  is  unable 
to  establish  a  diflScult  alibi,  extending  pos- 
sibly over  many  months,  and  thus  show  that 
the  crime  could  not  possibly  have  been  com- 
mitted by  him,  or  else  conclusively  demon- 
strate bis  sexual  incapacity  to  commit  ttils 
offense,  he  might  be  utterly  unable  to  pre- 
serve his  name  from  infamy  and  Ills  person 
from  the  punishment  awarded  to  the  perpe- 
trator of  an  Infamous  crime,  notwithstanding 
bis  entire  innocence,  unless  some  other  de- 
fense recognized  by  law  be  available.  As 
already  suggested,  if  the  accused  was  ex- 
ceedingly fortunate,  be  might  perhaps  ob- 
tain direct  proof  that  the  woman  was  not 
virtuous,  or,  if  she  was  a  notoriously  lewd 
character,  he  might  be  able  to  establish  this 
fact  without  special  difficulty;  but  general- 
ly he  must  rely  only  upon  testimony  tend- 
ing to  show  such  conduct  on  the  part  of  the 
woman  prior  to  the  time  of  the  alleged  se- 
duction as  would  authorize  the  jury  to  infer 
that  a  woman  guilty  thereof  was  not  in  fact 
physically  chaste.  At  best,  the  average  ju- 
ror would  look  with  aversion  upon  a  defense 
of  this  character,  and,  unless  the  proved  con- 
duct of  the  prosecutrix  was  so  immodest 
or  lascivious  as  almost  to  compel  the  con- 
clusion that  no  woman  guilty  thereof  could 
be  physically  chaste,  a  jury  composed  of 
average  men,  with  natural  chivalry  towards 
the  other  sex,  would  be  inclined  to  visit  their 
disapproval  upon  an  alleged  seducer  who 
attempted  to  set  up  such  a  defense.  The 
defense  being  lawful,  but  nevertheless  one 
difficult  to  sustain  under  ordinary  conditions, 
it  is  vitally  important  that  it  be  not  dis- 
credited by  any  suggestion  or  intimation 
from  the  trial  judge,  and  that  the  accused  be 
allowed  the  full  benefit  thereof,  especially 
where  it  is  pfactically  his  sole  defense. 

Any  comment  on  the  evidence  .would  be 
improper,  in  view  of  the  fact  that  tlie  case 
must  be  'retried.  It  is  enough  to  say  that  the 
defendant  was  charged  with  the  commission 
of  the  crime  by  persuasion  and  promises  of 
marriage  only,  and  while  he  admitted  the 
intercourse,  but  in  his  statement  to  the  jury 
denied  making  any  promises  of  marriage, 
his  denial  was  unsupported,  and  be  must 
have  relied  almost  entirely  upon  the  defense 
that  the  prosecutrix  had  lost  her  physical 
chastity  before  the  date  of  her  alleged  se- 
duction by  him;  and  there  was  some  proof 
of  conduct  on  her  part  from  which  (if  cred- 
ited) the  jury  might  have  drawn  this  infer- 
ence, irrespective  of  the  accusing  statements 
made  by  the  defendant  to  the  jury. 

Under  the  ruling  by  the  Supreme  Court, 


the  excerpt  from  tbe  Charge  of  the  court 
touching  the  value  of  the  testimony  under 
discussion  must  undoubtedly  have  conveyed 
to  the  jury  an  intimation  that  in  the  opinion 
of  the  trial  judge  the  facts  which  the  de- 
fendant sought  to  prove  constituted  no  law- 
ful defense,  but  amounted  to  an  attempt  by 
him  to  besmirch  the  character  of  his  alleged 
victim,  and  the  language  of  the  court  was 
calculated  to  strongly  suggest  to  the  minds 
of  the  jurors  that  tbe  defendant  was  engaged 
in  an  unmanly  attack  on  tbe  reputation  of  a 
woman  not  shown  to  have  parted  with  her 
virtue,  thereby  exciting  their  prejudices 
against  tbe  defendant  and  seriously  discred- 
iting the  defense  Interposed  by  him. 

[8]  It  is  true,  as  held  by  this  court  in 
Hays  V.  State,  16  Ga.  App.  2X,  84  S.  E.  49T 
(7),  that: 

"Under  the  law  in  Georftia  a  woman  is  a  vir- 
tuous female  if  her  body  be  pure;  and,  if  she 
has  never  had  sexual  intercourse  with  another, 
he  who  first  has  sexual  intercourse  with  her 
may  be  guilty  of  seduction,  though  both  her 
mind  and  heart  be  impure." 

But  the  particular  Instruction  In  this  case, 
in  the  light  of  tbe  evidence,  and  taking  into 
consideration  the  charge  as  a  whole,  must 
undoubtedly  have  minimized  the  effect  of  tbe 
testimony  relating  to  alleged  improper  con- 
duct on  the  part  of  the  prosecutrix  which 
was  presented  to  support  en  inference  that 
she  was  not  merely  debauched  In  mind,  but 
unchaste  in  body,  and  must  have  conveyed 
to  the  Jury  a  very  strong  intimation  that  in 
the  opinion  of  the  trial  judge  the  evidence  re- 
ferred to  was  wholly  Insufficient  to  supiwrt 
any  such  inference. 

The  judgment  of  the  lower  court  overrul- 
ing the  motion  for  a  new  trial  is  therefore 
reversed. 

Judgment  reversed. 

GEORGE]  and  LUKE,  JJ.,  concur. 

(19  Qa.  App.  122) 
DOUGHERTT-WARD-LITTIJB  CO.  T^ 
JOINER.    (No.  7485.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

.     (Bvllabui  J)V  the  Court.) 

Afpeai.  and  Ebbob  <3=>655(2)— DisiassAi.  of 

Bill  or  Exceptions. 
Section  6187  of  the  Civil  Code  of  1910  pro- 
vides that  "no  bill  of  exceptions  shall  be  dis- 
missed upon  the  ^ound  that  the  same  was  not 
certified  by  the  :udge  in  tlie  time  required  by 
law  for  tendering  and  gigning  bills  of  exceptions: 
but  if  it  shall  appear  from  the  bill  of  excep- 
tions that  the  same  was  tendered  to  tbe  judge 
within  the  time  required  by  law,  a  mere  failure 
on  his  part  to  sign  the  same  within  the  time  pre- 
scribed shall  be  no  cause  for  dismissal,  unless  it 
should  appear  that  the  failure  to  sign  and  certi- 
fy the  same  by  the  presiQing  judge  within  the 
time  prescribed  by  law  was  caused  by  some  act 
of  the  plaintiff  in  error  or  his  counsel." 

Where  it  affirmatively  appears  from  the  cer- 
tificate of  the  presiding  judge  that,  on  the  pres- 
entation of  the  bill  of  exceptions  within  30  days 
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from  the  date  of  trial,  the  judge  immediately 
returned  it  to  coansel  for  the  plaintiS  in  error, 
with  the  request  to  meet  certain  specific  ob- 
JectioDa,  and  where  the  corrections  were  never 
in  tut  made,  and  the  exceptions  as  originally 
tendered  remained  with  the  presiding  judge,  for 
the  conTenience  of  counsel  for  the  plaintiff  in 
error,  for  more  than  17,  months,  the  bill  of  ex- 
ceptions should  be  dismissed. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2823-2825;  Dec.  Dig.  «=> 
655(2).] 

Error  from  City  Court  of  NafdiTllIe;  W.  0. 
Lankford,  Judge. 

Action  between  the  Dongherty-Ward-Iilttle 
Company  and  W.  D.  Joiner,  administrator. 
There  was  a  judgment  for  tbe  latter,  and 
the  former  brings  error.    Dismissed. 

Lewis  A.  Mills,  Jr.,  and  Hendricks  &  Hen- 
dricks, all  of  NashvUle,  for  plaintiff  la  error. 
W.  D.  Bole  and  Jos.  A.  Alexander,  both  of 
Na^TlUe,  for  defendant  In  error. 

6&0BGB,  J.    Writ  of  error  dismissed. 

WADE,  O.  X,  and  LUKE;  J.,  concur. 

(19  Ga.  App.  177) 

BANK  OF  OMEOA  v.  WINGO,  EliLBTI  & 
CRUMP  SHOE  CO.     (No.  7686.) 

(Onirt  of  Appeals  of  Georgia,  Divisicm  Na  2. 
Jan.  23,  1017.) 

(ByHatm*  Iv  the  Court.) 

1.  Banks  and  Bankiko  $=9l05(%)— Poweb 
or  OFiTCKBa— Guaranty  ob  Subbtt. 

Neither  the  cashier  nor  any  ofSdal  or  set 
of  officials  of  a  bank  has  authority  to  create  a 
valid  debt  whereby  it  shall  guarantee  the  pay- 
ment of  the  obligation  of  another,  or  become 
suretr  thereon  solely  for  the  benefit  of  the  debt- 
or. This  is  true  independently  of  any  question 
as  to  the  scope  of  authority  of  any  such  agent, 
for  tbe  reason  that  such  an  attempt  on  the  part 
ot  the  bank  itself  would  be  ultra  vires,  illegal, 
and  void. 

[Ed.  Note.— For,  other  cases,  see  Banks  and 
Banking,   Cent.   Dig.   |   249;    Dec.   Dig.  «=> 

2.  Banks  and  Banking  «s>99— Dbait— Rb- 
LEABB  ov  Dbaweb— "Obioinai,  Undxbtak- 

IMO"— "COIXATEAAL    UNDERTAKINO." 

Where  a  bank,  holding  for  collection  a  draft 
with  bill  ot  lading  attached,  notifies  the  drawer, 
through  its  cashier,  that  it  has  sufficient  collat- 
eral in  its  possession  to  pay  the  draft,  and 
guarantees  the  payment  thereof  by  a  fixed  day, 
and  the  bank  has  authority  from  the  drawee  to 
make  such  application,  and  where,  on  the  faith 
of  the  representation  thus  made,  the  drawer  no 
longer  looks  to  the  drawee  for  the  payment  of 
the  cA>ligation,  but  consents  to  the  delivery  of 
tile  bill  of  lading,  and  thereafter  relies  solely 
upon  the  bank  for  payment,  such  conduct  on  the 
part  of  the  bank,  despite  its  use  of  the  word 
'goarantee,"  constitutes  an  original,  and  not  a 
eoDateral  undertaking,  within  the  scope  of  its 
general  business,  and  is  enforceable  as  such. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §  236;    Dec.  Dig.  «=390. 
For  other  definitions,  see  Words  and  Phrases, 
Collateral  Undertaking;     Second   iSeries,   Orig- 
inal Undertaking.] 

Error  from  City  Court  of  Xifton ;  R.  Eve, 
Judge. 


Action  by  the  Wlngo,  Ellett  &  Crump  Shoe 
Company  against  the  Bank  of  Omega.  De- 
murrer to  the  petition  as  amended  overruled, 
and  defendant  excepts  and  brings  error.  Af- 
firmed. 

The  Wingo,  Ellett  &  Crump  Shoe  Com- 
pany sued  the  Bank  of  Omega,  alleging  an 
indebtedness  in  the  principal  sum  of  $360. 
The  ground  of  complaint,  as  set  out  in  the 
petition,  is  substantially  as  follows:  In  Oc- 
tober, 1915,  Mitcbam,  who  was  engaged 
in  the  mercantile  business  In  the  town  of 
Omega,  purchased  from  plaintiff  certaiu 
merchandise  for  tbe  sum  of  $362-20,  which  was 
shipped,  with  the  bill  of  lading  attached  to  a 
sight  draft,  drawn  through  the  Bank  of  Ome- 
ga. Mitcbam  failed  to  pay  this  draft,  and 
whUe  it,  with  the  bill  of  lading  attached, 
was  being  held  by  the  bank,  Ragsdale,  Its 
duly  authorized  agent  and  cashier,  wrote  a 
letter  to  the  shippers  as  follows: 

"Bank  of  Omega.    Deposits  Insured. 

"Omega,  Ga. 

"Wingo,  Ellett  *  Crump  Shoe  Co.,  Richmond, 
Va. — Gentlemen:  With  reierence  to  your  invoice 
to  W.  C.  Mitcham  of  this  place  to  the  amount 
of  approximately  $360.00  will  say  that  they  of- 
fer good  security  for  a  loan  sufficient  to  take 
this  up  but  owing  to  the  fact  that  we  are  car- 
rying a  great  deal  of  cotton  at  this  time  we  are 
not  in  position  to  make  them  the  loan,  but  we 
are  willing  to  guarantee  the  payment  of  this 
amount  by  the  5th  day  of  January,  1916.  We 
have  the  security  in  our  possession  and  hereby 
guarantee  the  payment  of  the  amount  of  $360.- 
00  by  the  fifth  day  of  January,  1916. 
'Tfours  very  truly, 
,       "[Signed]    H.  B.  Ragsdale,  Cashier." 

It  was  alleged  that  when  the  said  bank 
did  thereby  assume  said  indebtedness,  the 
plaintiff  no  longer  looked  to  Mitcham  for  tbe 
payment  thereof,  but  authorized  the  said 
bank  to  deliver  said  bill  of  lading,  and  there- 
after looked  solely  to  the  bank  on  Its  obliga- 
tion as  an  original  undertaking.  The  plaintiff 
further  showed,  by  its  amended  petition,  that 
the  representations  as  to  the  collateral  held 
by  the  bank  referred  to  in  the  said  letter 
pertained  to  facts  peculiarly  within  the 
knowledge  of  the  defendant,  and  that  the 
said  bank  had  tbe  right  and  the  express  au- 
thority from  Mitcbam  to  apply  the  money  of 
the  loan  on  said  collateral  to  the  indebted- 
ness owing  the  plaintiff. 

The  defendant  filed  a  general  and  a  special 
demurrer  to  the  petition,  contending  that 
the  letter  of  tbe  bank  cashier  was  nothing 
more  than  an  ultra  vires  undertaking  to 
guarantee  tbe  payment  of  the  account  owing 
by  Mitcham,  and  for  which  the  bank  could  in 
no  wise  be  held  liable,  and  further  contended 
that,  even  were  it  an  attempt  on  the  part  of 
tbe  bank,  through  its  cashier,  to  obltgnte 
itself  to  pay  for  this  merchandise  as  an  orig- 
inal undertaking,  the  bank  could  not  be  bound 
therefor,  because  no  authority  existed  on 
the  part  of  the  cashier  to  bind  the  bank  by 
suoh  an  obligation. 

The  court  overruled  the  demurrers,  and  it 
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Is  to  this  Jadgment  that  the  plaintiff  In  er- 
ror excepts. 

R.  D.  Smith,  of  Tlfton,  for  plaintiff  ta  er- 
ror. 3.  S.  Ridsdlli  and  S.  F.  Mitchell,  both 
of  Tlfton,  for  defendant  In  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  rule  annoonced  In  the 
first  headnote  Is  a  well-recognized  principle, 
supported  by  abundant  authority  in  this  and 
other  Jurisdictions.  See  First  National  Bank 
of  Tallapoosa  et  al.  r.  Monroe  et  al.,  1B5 
Ga.  614,  69  S.  B.  1123,  82  L.  B.  A.  (N.  S.) 
560;  1  Belles  on  Law  of  Banking,  |  25;  Mc- 
Gee  on  Banks  and  Banking,  {  248;  BoUes 
National  Bank  Act,  Annotated  (4tb  Ed.)  40,  i 
10. 

[2]  2.  Despite  the  fact  that  the  cashier  of 
the  bank  In  his  letter  to  the  plaintiff  agreed 
to  "guarantee"  the  payment  of  the  obliga- 
tion, we  think  the  legal  effect  of  the  facts  of 
the  case  as  alleged  is  to  make  out  an  origi- 
nal undertaking  on  its  part,  and  the  use  of 
the  word  indicated  must  be  treated  as  mere- 
ly an  inaccuracy  of  statement,  Inconristent 
with  the  general  purport  of  the  bank's  act 
and  Intent  A  contract  of  suretyship  exists 
where  one  pledges  his  credit  for  the  benefit 
of  another,  and  is  distinguished  from  that  of 
guaranty  in  that  in  the  latter  form  of  obli- 
gation the  consideration  Is  a  benefit  flowing 
to  the  guarantor.  In  either  of  such  con- 
tracts, however,  the  person  assuming  the 
obligation  of  another  must  pledge  his  credit 
therefor.  The  contentions  of  the  petition  In 
this  case,  fairly  construed,  show  that  the 
bank  had  agreed  to  extend  a  loan  to  Mitcham 
In  order  that  the  obligation  in  question  might 
be  discharged,  and  that,  in  pursuance  of  that 
purpose.  It  had  actually  taken  into  its  pos- 
session and  held  for  Its  protection  as  secur- 
ity certain  collateral  belonging  to  Mitcham. 
The  only  condition  of  the  loan  was  that  the 
money  would  not  need  to  be  actually  furnish- 
ed until  a  later  date,  named  in  the  letter  to 
plaintiff.  It  Is  alleged  that  Mitcham  had 
agreed  that  the  proceeds  of  the  agreed  loan 
should  be  applied  by  the  bank  to  the  payment 
of  plaintiff's  debt  Thus,  when  the  bank,  by 
Its  agreement  with  the  plaintiff,  acted  on  by 
It  assumed,  or,  as  called  by  the  cashier, 
"guaranteed,"  the  payment  of  this  obligation, 
and  thereby  became  liable  therefor,  the  se- 
curities of  Mitcham  in  the  bands  of  the  bank 
became  subject  to  the  purpose  agreed  on, 
and  Mitcham  himself  had  then  no  power  to 
withdraw  the  same  or  apply  the  proceeds  of 
such  loan  to  any  other  purpose. 

Counsel  for  the  plaintiff  in  error,  In  his 
admirable  brief  and  argument  before  this 
court,  himself  makes  the  statement,  which, 
of  course,  is  not  subject  to  question,  that 
the  cashier  might  have  extended  a  lonn 
to  Mitcham  for  the  purpose  of  discharging 
his  obligation  to  the  plaintiff.  Then,  since 
the  allegations  of  the  petition  show  that  such 
a  loan  had  in  effect  been  made,  and  the  se- 


curities therefor  actually  placed  In  the  bands 
of  the  bank,  to  be  held  by  it  for  the  purpose 
named,  it  appears  that  the  promise  of  the 
bank  was  one  wherein  It  simply  agreed  with 
the  plaintlfl,  by  Mitcham's  permission,  to 
apply  to  the  plaintiff's  debt  the  funds  of 
Kfltoham  so  held  by  it  In  so  doing  it  in  no 
wise  pledged  its  own  credit,  nor  In  any  way 
became  liable  fOr  any  possible  default  of 
him  who  had  been  the  original  debtor.  Thus 
it  Is  that,  since  no  pledge  of  the  bank's  cred- 
it is  Involved,  an  essential  element  of  a  con- 
tract of  guaranty  is  lacking;  and,  as  the 
promise  of  the  bank  Is  founded  on  a  good 
consideration  to  the  bank  by  reason  of  its 
loan  to  Mitcham  and  by  reason  of  the  sur- 
render by  plaintiff  of  its  bill  of  lading,  we 
think  its  promise  an  original,  and  not  a  col- 
lateral one. 

It  is  contended,  however,  by  the  defend- 
ant bank,  that  even  had  Its  cashier  attempted 
to  obligate  it  to  the  plaintiff  as  an  original 
undertaking,  and  not  as  a  guarantor,  the 
same  rule  of  nonliability  would  apply,  be- 
cause of  the  want  of  authority  by  the  cashier 
to  enter  into  such  a  contract  It  is  maintain- 
ed that  such  an  undertaking  on  the  part  of 
the  cashier  would  be  wholly  beyond  the  scope 
of  his  authority,  and,  if  so,  the  principal 
would  not  be  bound  by  any  such  act  of  Its 
agent  Dismissing  now  the  question  of  acts 
which  are  ultra  vires,  and  therefore  illegal 
for  the  bank  itself  to  perform,  we  can  see 
no  reason  why  we  should  hold  that  the  ex- 
ecutive officer  of  a  bonk  could  not  act  for  it 
in  arranging  a  loan  to  one  of  its  customers, 
and,  by  his  autliorlty,  agreeing  with  another 
to  pay  over  to  it  the  proceeds  thereof.  In- 
deed, our  Supreme  Court,  in  the  case  of  Bul- 
lard  Bros.  v.  Bank  of  Madison,  121  Ga. 
527,  49  S.  E.  615,  seems  to  hold,  at  least  by 
dear  implication,  that  such  an  act  would  be 
neither  Illegal  on  tlie  part  of  the  bank  nor 
unauthorized  on  the  part  of  Its  cashier  as 
the  agent  thereof.  The  principle  announced 
In  that  case  is  as  follows: 

"A  promise  by  the  cashier  of  a  bank,  made 
without  consideration  to  the  drawer  of  a  draft, 
to  pay  the  same  out  of  funds  of  a  customer  on 
whom  the  draft  is  drawn  and  who  has  been  cred- 
ited with  the  proceeds  of  negotiable  paper  wbich 
be  as  owner  transferred  to  the  bank,  is  not  en- 
forceable against  the  bank,  unless  tbe  cuncomer 
assents  that  the  bank  shall  make  such  an  appli- 
cation of  the  funds  so  placed  to  his  credit' 

This  court  is  inclined  to  think  that,  even 
if  the  facts  as  alleged  in  the  petition  were  to 
be  so  construed  as  to  set  up  a  contract  in  the 
nature  of  a  guaranty  on  the  part  of  tbe 
bank,  there  would  be  ground  for  holding  it 
liable  to  the  plaintiff  in  the  present  suit 
While  it  is  true  that  a  bank  can  never  be 
permitted  to  render  Itself  liable  under  a 
contract  of  suretj'ship,  whereby  It  woald 
seek  to  pledge  its  credit  for  the  benefit  of 
another,  still,  as  already  indicated,  a  con- 
tract of  guaranty  differs  from  that  of  surety, 
in  that  thfi  consideration  In  the  former  case 
Is  a  beineflt  flowing  to  the  guarantor.     And 
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whUe  It  should  be  tbe  settled  poUcy  of  onr 
oonrtB  to  scan  closely  all  contracts  entered 
into  by  a  bank,  wbereby  it  may  seek  in  any 
way  or  for  any  imrpose  to  become  responsible 
fbr  tbe  obligation  of  another,  still  in  tbe 
case  of  First  National  Bank  t.  Monroe, 
snpra,  the  Supreme  Court  limited  its  ruling 
upon  the  prohibition  of  a  guaranty  to  those 
cases  in  which  the  bank  tmdertakes  to  do 
so  solely  for  the  benefit  of  another.  Bearing 
constantly  in  mind  that  in  the  present  case 
the  defendant  bank  in  effect  holds  funds  be- 
long^g  to  Mltcham  under  an  agreement 
with  falm  that  they  are  to  be  used  In  ex- 
tlngnlstunent  of  the  plaintiff's  debt,  we  think 
that  the  reasoning  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Citizens' 
Central  National  Bank  of  New  Tork  v.  Ap- 
pleton,  216  U.  8.  196,  80  Sup.  Ct  364,  54 
Ik  Ed.  443,  Is  pertinent  to  the  case  at  bar. 
In  that  case  the  court  spcike  as  follows: 

"The  plaintiff  in  error  insists  that  the  guar- 
anty given  by  tbe  Central  National  Bank  to  the 
Cooper  Exchange  Bank  was  beyond  its  power, 
was  in  ylolation  of  the  national  banking  act, 
and  therefore  could  not  be  made  tbe  foundation 
of  an  action  against  the  guarantor  bank.  But 
tUa  action  need  not  be  regarded  as  one  on  the 
written  contract  of  guaranty,  but  as  based  on 
an  implied  contract  between  tbe  Cooper  Ex- 
change Bank  and  the  Central  National  Bank, 
whereby  the  latter  •  •  •  came  under  a  duty 
to  account  to  the  former  for  the  $10,000  of  the 
$12,000  actually  paid  to  Samuels  at  its  request 
and  on  its 'guaranty.  The  law  would  be  very 
imtwtent  to  do  justice  if  it  could  not,  under 
these  circumstances  and  without  violatinK  •  *  • 
legal  principles,  compel  the  Central  National 
Bank  to  recognize  and  discharge  that  du^. 
Samuels  owed  the  Central  National  Bank  $10,- 
OOO  and  with  knowledge,  perhaps,  of  his  flnan- 
dal  condition,  he  was  put  forward  by  that  bank 
to  obtain  $12,O0O  fnwi  the  Cooper  Exchange 
Bank  so  that  it  could  get  $10,000  out  of  that 
sum,  for  its  own  use.  The  circumstances  show 
tliat  Ae  latter  bank  would  not  have  loaned  the 
money  to  Samuels  except  at  the  reqnest  and 
on  tbe  guaranty  of  the  Central  National  Bank. 
•  •  •  In  short,  the  Central  National  Bank, 
by  means  of  the  device  mentioned,  got  $10,000 
of  tiie  money  of  the  Cooper  Exchange  Bank  for 
its  own  use,  and  having  used  it  for  its  own  ben- 
efit, it  now  seeks  to  avoid  liability  therefor,  up- 
on the  ground  that  it  was  not  allowed  by  the 
law  of  Its  creation  to  execute  the  guaranty  in 
qnestion.  We  know  of  no  adjudged  case  that 
stands  in  the  way  of  relief  being  granted  as 
asked  by  the  plaintiff.  •  •  •  whatever  may 
ht  said  as  to  the  validity  of  the  written  guar- 
anty now  alleged  to  be  illegal,  the  judgment 
can  be  supported  as  based  wholly  on  the  implied 
contract,  which  made  it  the  duty  of  the  Central 
National  Bank,  under  the  facts  disclosed,  to  ac- 
count to  the  Cooper  Exchange  Bank  for  the 
money  obtained  from  the  latter  in  execution  of 
the  agreement  made  by  the  former  with  the  bor- 
nwer." 

In  the  case  of  Aldrlch  v.  Chemical  Nation- 
al Bank,  176  V.  S.  618,  20  Sup.  Ct.  498,  44 
I<.  Ed.  611,  Mr.  Justice  Harlan,  speaking  for 
the  court,  said: 


"As  the  money  of  the  Chemical  Bank  was  ob- 
tained under  a  loan  negotiated  by  the  vice  presi- 
dent of  the  Fidelity  Bank,  who  assumed  to  rep- 
resent it  in  the  transaction  and  as  tbe  Fidelity 
Bank  used  the  money  so  obtained  in  its  banlcing 
business  and  for  its  own  henefit,  the  latter  bank, 
having  enjoyed  the  fruits  of  the  transaction, 
cannot  avoid  accountability  to  tbe  New  Tork 
Bank,  even  if  it  were  true,  as  contended,  that 
the  Fidelity  Bank  could  not,  consistently  with 
the  law  of  its  creation,  have  itself  borrowed 
money.  •  •  •  If  the  latter  bonk  in  this 
way  used  the  money  obtained  from  the  Chem- 
ical Bank,  it  is  under  •  •  •  obligation  to 
pay  it  back  or  account  for  it  to  the  New  York 
bank.  It  cannot  escape  liability  on  the  ground 
merely  that  it  was  not  permitted  by  its  char- 
ter to  obtain  money  from  another  bonk.  •  •  • 
Suppose  a  national  bank,  in  violation  of  the  act 
of  Congress,  takes  as  security  for  a  loan  made 
by  it  a  deed  of  trust  of  real  estate,  and  subse- 
quently causes  the  property  to  be  sold  and  tbe 
proceeds  applied  in  payment  of  its  claim  against 
the  borrower,  a  surplus  l>eing  left  in  its  bands, 
which  it  uses  in  its  business  or  in  discbarge  of 
its  obligations.  If  sued  by  the  borrower  for 
the  amount  of  such  surplus,  could  the  bank 
successfully  resist  payment  upon  the  ground 
that  the  statute  forbade  it  to  make  a  loan  of 
money  on  real  estate  security?  Common  hon- 
esty requires  this  question  to  be  answered  in  the 
negative.  But  it  could  not  be  so  answered  if 
it  be  true  that  the  Fiilelity  Bank  could  use  in  its 
business  ^nd  for  its  benefit  money  obtained  by 
one  of  its  officers  from  another  bank,  under  the 
pretense  of  a  loan,  and  be  discharged  from  lia- 
bility therefor  upon  the  ground  that  it  could 
not  Itself  have  •  •  •  borrowed  from  the  oth- 
er bank  the  money  so  obtained  and  used.  There 
is  nothing  in  the  acts  of  Congress  authorizing 
or  permitting  a  national  bank  to  appropriate 
and  use  the  money  or  property  of  others  for 
its  benefit  without  liability  for  so  doing." 

In  the  case  of  Central  Transportation  Co. 
V.  Pullman's  Palace  Car  Co.,  139  D.  S.  24, 
11  Sup.  Ct.  478,  35  L.  Ed.  55,  the  court  says: 

"A  contract  ultra  vires  being  unlawful  and 
void,  not  because  it  is  in  itself  immoral,  but  be- 
cause the  corporation,  by  the  law  of  its  creation, 
is  incapable  of  making  it,  the  courts,  while  re- 
fusing to  maintain  an  action  upon  the  unlawful 
contract,  have  always  striven  to  do  justice  lie- 
tween  the  parties,  so  far  as  could  be  done  con- 
sistently with  adherence  to  l.iw,  by  pennitt'ng 
property  or  money,  parted  with  on  the  faith  of 
the  unlawful  contract,  to  be  recovered  bock,  or 
compensation  to  be  made  for  it  In  such  case, 
however,  the  action  is  not  maintained  upon  the 
unlawful  contract,  nor  according  to  its  terms, 
but  on  an  implied  contract  of  the  defendant  to 
return,  or,  failing  to  do  that,  to  make  compen- 
sation for,  property  or  money  which  it  has  no 
right  to  retain.  To  maintain  such  an  action  is 
not  to  affirm,  but  to  disaffirm,  the  utalawful  con- 
tract" 

The  ruling  of  this  court  in  the  present 
case,  however.  Is  based  upon  the  principles 
announced  in  the  headnotes  thereof;  and, 
for  the  reasons  therein  stated,  the  Judgment 
of  the  court  below  overruling  thi  demurrer 
is  affirmed. 


BROTLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 
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<19  Ga.  App.  133) 

laRELAND  V.  CITIZENS'  TRUST  CO.  OP 

UTICA,  N.  X.    (No.  76ia) 

{Coart  of  Appeals  of  Georgia,  DiTision  No.  1. 

Jan.  23,  1917.) 

(SyUahiu  hy  Editorial  Staff.) 

1.  Pabties  ^»95(2)  —  Akkndment  —  AiJU>w- 

ANCB. 

Where  the  petition  alleged  that  notes  -were 
executed  by  defendant  indorsed  by  plaintiffs, 
and  payable  to  a  named  bank,  but  did  not  al- 
lege any  transfer  to  plaintifEs,  although  alleging 
that  defendant  was  indebted  to  plaintiffs  on  ac- 
count of  the  notes,  it  was  not  error  for  the  court 
to  allow  an  amendment  to  the  petition  whereby 
the  bank  was  joined  as  a  party  plaintiff  suing 
for  the  use  of  plaintiffs;  and  this  is  so  notwith- 
standing the  absence  of  averment  that  plaintiffs 
had  paid  the  notes. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  8  161;  Dec  Dig.  «=»95(2) ;  Pleading,  Cent 
Dig.  J  611.] 

2.  Biixs  AND   Notes  4=>534— Actions— At- 
tobnet's  Fees. 

Where  notices  served  upon  defendant  fully 
described  the  notes  in  suit,  and  expressly  alleged 
that  plaintiffs  were  the  present  holders  and 
demanded  attorney's  fees,  attorney's  fees  war* 
properly  allowed. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Coit  Dig.  SS  1946,  1947 ;  Dec.  Dig.  «=» 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  the  Citizens'  Trust  Company  of 
Utica,  N.  Y.,  against  E.  E.  Kirkland,  for  the 
use  of  Ferris,  Lewis  &  FliUer.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Ferris,  I^ewls  &  Fuller  brought  suit  against 
Kirkland  on  two  notes,  payable  to  the  Citi- 
zens' Trust' Company,  of  Utica,  N.  T.,  or  or- 
der, signed  by  Kirkland  under  seal,  and  in- 
dorsed by  Ferris,  Lewis  &  Fuller.  There  was 
no  transfer  of  the  notes  or  of  either  of  them 
to  the  plaintiffs,  nor  is  there  any  allegation 
in  the  original  petition  that  the  indorsers 
have  paid  off  the  notes,  but  it  is  alleged  that 
the  defendant  Is  indebted  to  the  petitioners 
upon  the  notes  attached  to  the  petition ;  and 
the  notices  served  upon  the  defendant  for  the 
purpose  of  fixing  liability  for  attorney's  fees, 
and  made  a  part  of  the  petition,  state  that 
the  petitioners  are  the  "present  holders"  of 
the  said  notes.  The  notices  claiming  attor- 
ney's fees  identify  the  notes,  and  demand  pay- 
ment thereof  in  the  name  of  the  plaintiffs. 
The  defendant  made  a  motion  to  dismiss  the 
suit,  on  the  grounds  that  the  petition  set 
forth  no  cause  of  action  in  favor  of  the  plain- 
tiffs, that  it  appeared  that  the  title  to  the 
notes  sued  upon  was  in  the  Citizens'  Trust 
Company,  and  that  there  was  no  assignment 
of  the  notes  and  no  allegation  that  the  plain- 
tiffs had  paid  off  the  notes.  On  the  hearing 
of  the  motion  to  dismiss  the  plaintiffs  ten- 
dered an  amendment  making  the  Citizens' 
Trust  Company  a  party  plaintiff,  suing  for 
the  use  of  Ferris,  Lewis  &  Fuller.  To  this 
amendment  Kirkland  objected,  on  the  grounds 


that  it  added  a  new  and  distinct  party  .plain- 
tiff, and  that  there  was  nothing  in  the  origi- 
nal petition  to  amend  by.  The  court  over- 
ruled the  objection,  allowed  the  amendment, 
and  overruled  the  motion  to  dismiss  the  ac- 
tion, and  rendered  Judgment  for  the  full 
amount  of  principal,  Interest,  and  attorney's 
fees  sued  for,  and  the  case  was  brought  to 
this  court  for  review. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  in 
error.  Denny  &  Wright,  of  Rome,  for  defend- 
ant in  error. 

GEORGE,  3.  (after  stating  the  facts  as 
above),  [t]  1.  The  amendment  was  properly 
allowed  by  the  court  Neal  Bank  v.  Bruce,  137 
Ga.  361,  73  S.  E.  503  (1) ;  Gelders  v.  Kennedy 
et  al..  Executors,  for  the  Use,  etc.,  9  Ga.  App. 
389,  71  S.  E.  503 ;  Toole  v.  Cook,  Adm'r,  for 
the  Use,  etc.,  15  Ga.  App.  133,  82  S.  E.  772  (I). 

[2]  2.  The  court  properly  entered  Judg- 
ment for  attorney's  fees,  the  notices  served 
upon  the  defendant  fully  describing  the  notes 
upon  which  suit  was  brought,  and  expressly 
alleging  that  Ferris  et  al.  were  the  present 
holders  of  the  same.  This  point  is  expressly- 
ruled  in  Gelders  v.  Kennedy,  and  Toole  v. 
Cook,  supra.  The  amendment  substituting 
ihe  bank  as  party  plaintiff,  sulag  for  use  of 
Ferris  and  others,  did  not  affect  the  right  of 
plaintiff  to  attorney's  fees. 

There  Is  a  motion  in  tliis  case  to  assess 
damages  for  delay,  and  we  think  that  the  mo- 
tion is  meritorious.  Damages  are  therefore 
awarded  in  favor  of  the  defendant  In  error 
and  against  the  plaintiff  in  error  in  terms  of 
the  statute. 

Judgment  affirmed,  wi£h  damages. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(19  Ga.  App.  186) 

REALTY  BOND  &  MORTGAGE  CO.  v.  BAR- 
LEY.    (No.   7644.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Jan.  23,  1917.) 

(Sviiabu»  Iv  the  Court.) 

1.  Landlord  and  Tenant  €=s>169(6)— Condi- 
tion OF  Pbeuises  —  Injuby  to  Tenant  — 
Sufficiency  of  Evidence. 

The  evidence  authorized  a  finding  for  the 
plaintiff. 

[ICd.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  fS  645,  665,  683 ;  Dee.  Dig. 
<&=»]00(6).l 

2.  Appeai,  and  Ersor  ®=>1004(1)— Review — 
Amount  of  Recovery— Question  vob,  Jubt. 

The  question  of  amount  of  damage  is  one 
for  the  jury,  and  the  court  should  not  interfere 
unless  there  is  something  in  the  record  or  in  the 
size  of  the  verdict  to  indicate  that  the  verdict 
was  the  result  of  prejudice  or  bias  on  the  part 
of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3944 ;  DecDig.  <S=>  1004(1).] 
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S.  New    Tbiaz.   «s>104(1),    106— Newi-t   Dib- 

COrZBBD  SVIDBMOB  —  Cl7in7LATIVB  AND   lu- 
PKACaiRQ  SVIDENCK. 

The  alleged  newly  discovered  evidence  is 
largely  camulative  and  impeaching,  and  is  not 
sufficient  to  warrant  the  granting  of  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  »  183,  218,  221-223,  228,  229  u  Dec 
IHg.  <8=»104(1),  105.] 

i.  Costs  (&=>260(D  —  Atfibjianox  —  Dauaqeb 

roB  Drult. 
"The  motion  of  the  defendant  in  error  to  as- 
sess damages  for  delay  is  denied.  While  there 
is  no  reason  for  the  grant  of  a  new  trial,  still 
the  verdict  is  not  so  manifestly  correct  as  to  ex- 
clude a  bona  fide  insistence  on  the  part  of  the 
plaintiff  in  error  that  a  new  trial  should  be 
granted."  Atlantic  Coast  Line  R.  Co.  v.  Lock- 
lear,  9  Ga.  App.  344,  71  S.  E.  683. 

[lid.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  983,  986,  906;   Dec.  Dig.  <S=»260a)-] 

Error  from  City  Court  of  SaTamoah;  Da- 
vis Freeman,  Judge. 

Suit  by  LQcyd  Harley,  a  minor,  by  his  fa- 
ther and  next  friend,  P.  L.  Harley,  against 
the  Realty  Bond  &  Mortgage  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wilson  &  Rogers,  of  Saramiab,  for  plain- 
US  In  error.  Twiggs  &  Qazan,  of  Savannah, 
for  defendant  in  error. 

BLOODWORTB,  J.  Uoyd  Harley,  a  mi- 
nor, by  his  father  and  next  friend,  P.  L. 
Harley,  brought  suit  against  the  Realty  Bond 
&  Mortgage  Company,  alleging,  that  said 
company  was  the  owner  of  a  certain  house 
and  lot  in  the  dty  of  Savannah ;  that  P.  L. 
Harley  rented  an  upstairs  apartment,  and 
after  tenting  discovered  that  "the  premises 
were  in  a  fearful  state  of  disrepair,"  that 
window  panes  were  brol^en  out,  and  that  the 
railing  of  the  upstairs  balcony  had  several 
palings  or  rails  missing,  so  as  to  leave  open 
spaces  two  or  three  feet  wide  In  the  banis- 
ter; that  his  father  notified  the  defendant 
of  the  condition  of  the  premises,  and  of  the 
railing  in  particular;  that  this  notice  was 
given  several  tUnes,  but  the  company  failed 
and  neglected  to  repair  same;  that  Lloyd 
Harley,  a  child  of  tender  years,  went  through 
the  space  In  the  window  where  the  pane  was 
missing,  out  upon  the  balcony,  and  fell 
through  the  space  in  the  railing  to  the  street 
below,  striking  upon  his  head  and  thereby 
depressing  the  skull  and  affecting  the  brain; 
that  the  child  was  knocked  unconsdons  and 
had  to  be  taken  to  the  hospital,  where  it  re- 
mained for  two  weeks;  that  after  leaving 
the  hospital  the  said  child  remained  at  home 
in  bed  for  three  weeks ;  that  there  is  a  de- 
pression in  the  skull,  and  said  child  has  been 
dull  and  stupid  ever  since;  that  said  Lloyd 
Harley  was  of  such  tender  years  as  to  have 
been  incapable  of  negligence;  and  that  the 
injuries  to  said  child  were  due  solely  and  en- 
tirely to  the  negligence  of  the  defendant 
company,  its  agents,  servants,  and  employes. 
The  special  acts  of  negligence  alleged  were: 


"(A)  In  not  repairing  said  house  and  the  win- 
dows and  balcony  thereof  by  putting  in  the  nec- 
essary panes  and  railings  so  as  to  make  the  said 
house  a  safe  cue  for  the  occupants.  (B)  In  fail- 
ing to  put  said  house  in  a  condition  of  good  re- 
pair when  notified  by  the  tenant  of  the  defects 
therein.  (C)  In  maintaining  said  house  in  a 
dangerous  and  defective  condition,  to  wit,  the 
panes  and  glass  missing  and  railings  missing 
from  the  baJcony  banister,  when  the  defendant 
knew,  or  ought  to  have  known,  that  such  condi- 
tion created  a  dangerous  place  for  children." 

Petitioner  sued  for  $6,000  for  the  physical 
Injuries,  for  deformity  to  his  bead,  for  men- 
tal pain  and  suffering,  for  Injury  to  his 
mental  faculties,  and  the  permanent  handi- 
cap which  said  weakness  will  entail.  The 
Realty  Bond  &  Mortgage  Company  denied  all 
the  averments  referring  to  negligence  and. 
damage.  Upon  a  trial  of  the  Issue,  the  jury 
returned  a  verdict  for  the  plaintiff  in  the 
sum  of  $1,000,  and  defendant  made  a  motion 
for  a  new  trial  on  the  general  grounds.  This 
motion  was  subsequently  amended  by  adding 
two  additional  grounds,  one  of  which  was 
that  the  verdict  was  excessive,  and  the  other 
based  upon  alleged  newly  discovered  evi- 
dence. 

[1]  1.  Did  the  evidence  authorize  the  ver- 
dict for  plaintiff?  The  allegations  in  the  pe- 
tition, which  are  paraphrased  above,  if  true, 
make  a  good  case.  Practically  every  allega- 
tion Is  proven  as  stated  in  the  petition.  The 
allegata  and  probata  are  in  unison.  This 
being  true,  there  is  ample  evidence  to  sup- 
port the  verdict 

"This  court  is  a  court  for  the  correction  of  er- 
rors in  law  and  in  equity  alone.  It  has  no  au- 
thority to  entertain  an  assignment  of  error  that 
the  verdict  is  contrary  to  the  evidence,  if  there 
is  any  evidence  at  all  to  support  the  verdict." 
Bell  Bros.  v.  Aiken,  1  Ga.  App.  36,  57  S.  E. 
1001. 

"There  is  nothing  in  the  evidence  in  the  record 
to  take  the  case  out  of  the  established  rule  that 
the  verdict  of  the  jury,  approved  by  the  trial 
judge,  is  conclusive  as  to  all  issues  of  fact." 
Atlantic  Coast  Line  R.  Co.  v.  Locklear,  9  Ga. 
App.  344,  71  S.  E.  683. 

[2]  2.  Was  the  verdict  so  excessive  as  to 
clearly  show  prejudice  or  bias  on  the  part 
of  the  jurors,  and  thus  require  this  court 
to  set  it  aside?  There  is  no  direct  proof  in 
the  record  of  prejudice  or  bias,  and  nothing 
therein  to  indicate  it,  unless  it  be  in  the 
amount  of  damages  awarded.  Before  the 
verdict  will  be  set  aside  because  it  is  exces- 
sive, where  there  is  no  direct  proof  of  preju- 
dice or  bias,  it  must  appear  that  the  amount 
thereof,  when  considered  to  connection  with 
all  the  facts,  must  shock  the  moral  sense, 
appear  "exorbitant,"  "flagrantly  outrageous," 
and  "extravagant"  "It  must  be  monstrous 
indeed  and  sudi  as  all  mankind  must  be 
ready  to  exclaim  against  at  first  blush."  It 
must  carry  Its  death  warrant  upon  Its  face. 
We  find  in  this  verdict  no  such  inherent  in- 
iquity. The  presiding  judge,  in  the  order 
refusing  a  new  trial,  said: 

"There  was  ample  evidence  to  support  the 
verdict     •     •     »     The  strongest  claim  is  that 
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eonoernlnir  tbe  size  of  the  verdict.  ••  •  *  I 
think  the  verdict  1b  lar^e,  but  I  cannot  say  that 
it  is  DO  large  as  to  justify  me  in  granting  ti  new 
trial  on  that  groond." 

It  is  piesumed  tl^t  when  a  Judge  refuses 
to  grant  a  new  trial  he  has  ezerdsed  that 
discretion  vested  in  him  by  law.  In  addi- 
tion to  this  presumption,  the  above  statement 
of  the  trial  Judge  expressly  shows  that  in  this 
case  be  exercised  his  discretion;  and  when 
this  is  done,  unless  this  discretion  has  been 
abused,  the  order  refusing  a  new  trial  should 
be  final  on  this  point.  The  Jurors  who  saw 
and  heard  the  witnesses  fixed  the  amount 
of  the  verdict,  it  was  approved  by  the  pre- 
siding Judge,  "and,  if  the  court  trying  the 
case  does  not  consider  the  damages  exces- 
sive, any  other  court  ought  to  be  cautious  in 
[doing]  sa"  Adkins  v.  Williams.  23  Ga. 
222  (2).  If  the  verdict  in  this  case  does  not 
qteak  its  own  400m,  the  fact  that  the  amount 
of  the  verdict  may  appear  large  is  no  reason 
wliy  it  should  be  set  aside.  Even  though  we 
should  consider  the  verdict  in  this  case 
"large  and  generous,"  "courts  will  never,  in 
the  absence  of  the  most  satisfactory  evi- 
dence that  the  verdict  is  erroneous,  substi- 
tute their  impressions  for  the  opinion  of 
the  Jury."  Lang  v.  Hopkins,  10  Ga.  37  (3). 
In  the  case  last  cited.  Judge  Lumpkin  said: 

"As  judges,  we  are  not  authorized  to  substi- 
tute our  conjectures  or  apprehensions  for  the  de- 
termination of  that  body  on  whom  tbe  law  litis 
devolved  the  duty  of  deciding,  duly  weighing  all 
the  circumstances  of  the  case.  ♦  ♦  *  Judges 
should  be  very  cautious,  therefore,  how  they 
overthrow  verdicts  given  by  twelve  men  on  their 
oaths,  on  the  ground  of  excessive  damages,  up- 
on a  matter  left  so  entirely  to  their  discretion, 
especially  when  the  presiding  judge  before  whom 
the  case  is  tried,  and  who  is  presumed  to  have 
been  familiar  with  all  tbe  facts,  has'  refused  to 
interfere.  For  this  court  to  drder  a  rehearing, 
under  such  circumstances,  it  must  be  made  man- 
ifest by  the  proof  that  the  damages  were  'fla- 
grantly outrageous  and  extravagant' " 

This  Is  quoted  by  Judge  Powell  In  the 
case  of  Holland  r.  Williams,  S  Ga.  App.  <33G, 
60  S.  B.  331: 

"A  verdict  in  one  of  that  class  of  cases  in 
which  the  amount  of  damages  is  left  to  the  en- 
lightened conscience  of  the  jury  is  not  to  be  de- 
clared by  a  reviewing  court  to  be  excessive,  un- 
less it  is  so  large  in  amount  as  to  justify  the 
court  in  believing  that  it  could  not  reasonably 
have  resulted  from  any  other  cause  than  bias 
or  gross  mistake  on  the  part  of  the  Jury."    S. 


A.  L.  By.  Col  v.  Miller,  S  Ga.  App.  402.  403,  63 
S.  B.  299. 

In  discussing  the  method  of  proving  prej- 
udice or  bias,  Judge  Pow^,  in  tbe  case  last 
dted,  said: 

"Ihe  question  is:  How  is  this  bias  or  this  mis- 
take tq  be  shown?  Sometimes  it  may  be  shown 
directly,  but  this  is  rarely  so.  Usually  it  is  a 
matter  of  inference,  and  in  that  event  the  solu- 
tion falls  within  the  rule  as  to  circumstantial 
evidence — ^there  must  be  no  reasonable  hypothe- 
sis other  than  tliat  the  bias  or  the  mistake  did 
exist" 

Is  there  "no  reasonable  hypothesis"  other 
than  that  this  verdict  is  tbe  result  of  prej- 
udice or  bias?  Assuredly  there  is.  The  pre- 
sumption is  that  tbe  Jurors  were  impartial 
and  understood  tbelr  case.  It  Is  therefore 
a  more  "reasonable  hypothesis"  that  their 
finding  was  based  on  the  evidence  consid- 
ered Impartially  in  connection  with  ttao 
charge.  See  Georgia  By.  Banking  Co.  ▼. 
Keating,  99  Ga.  308,  25  S.  E.  669(2);  At- 
lantic ft  Birmingham  R.  Co.  v.  Donglas,  119 
Ga.  668,  46  S.  E.  807  (4). 

"Upon  naked  questions  of  fact,  where  no  error 
by  the  court  in  tbe  progress  of  the  trial  is  com- 
plained of,  doubt  in  the  appellate  court  is  to  be 
given  in  favor  of  verdicts,  and  not  against 
them."  Brown  v.  Meador,  83  Ga.  406,  0  S.  EL 
681. 

[3]  3.  Is  there  anything  in  tbe  alleged  new- 
ly discovered  evidence  to  take  it  out  of  the 
general  rule  that  "ordinarily  circumstantial 
and  impeaching  evidence  is  not  ground  for 
a  new  trial"?  No.  The  sole  effect  of  the 
alleged  newly  discovered  evidence  would  be 
to  contradict,  impeach,  one  of  tbe  witnesses 
for  the  plaintlfT.  Civil  Code,  {  6085;  Roy 
V.  State,  140  Ga.  223,  224,  78  S.  B.  846(3). 
Besides,  this  evidence  was  as  to  tbe  loca- 
tion of  the  father  of  the  child  at  the  time 
of  tbe  accident,  as  related  to  tbe  opening 
in  the  banister  through  which  the  child  fell, 
and  the  location  "where  the  child  must  have 
been  lying  unconscious  after  said  fall,"  and 
based  upon  an  inspection  of  tbe  premises 
after  the  trial.  Ordinary  diligence  requires 
that  this  inspection  should  have  been  mado 
prior  to  tbe  trial.  Civil  Code,  |  6086;  Caa- 
walader  v.  Fendlg,  137  Ga.  140,  72  S.  E.  903. 

Judgment  afllnned. 

BBOYLBS,  P.  J.,  and  JENKINS.  J„  con- 
car. 


Digitized  by 


Google 


S.O   WAT£ItLOO  SCHOOL  DIST.  NO.  U  v.  CBOSS  HILL  SCHOOL  DIST.  KO.  6      257 


(UK  S.  C.  2»2) 

WATERLOO  SCHOOL  DIST.  NO.  14  t. 

CROSS  HILL  SCHOOL  DIST.  NO.  6. 

(No.  9584.) 

(Sopreme  Court  of  South  Carolina.    Feb.  8, 
1917.) 

L  ScHooi.8  AND  School  Distbicts  ^=936  — 

Change  of  Boi^ndabies.  . 
Const,  art  11,  §  5,  provides  tliat  tlie  General 
Anembly  shall  provide  for  the  division  of  coun- 
ties into  suitable  school  districts,  but  that  the 
present  division  shall  remain  until  changed  by 
the  General  Assembly.  School  Act  1896  (22 
St  at  Large,  p.  161)  J  31,  provides  that  the 
couot^  boards  of  education  shall  divide  their 
counties  into  convenient  school  districts,  but 
that  the  present  division  of  the  counties  into 
school  districts  shall  remain  until  changed  by 
the  county  boards  of  education.  Section  62  of 
that  act  provides  that  nothing  in  the  act  shall 
be  construed  to  repeal  the  acts  of  the  General 
Assembly  creating  special  and  graded  school  dis- 
tricts. In  1900  (23  St.  at  Large,  p.  360),  said 
section  31  was  amended  so  as  to  authorize  coun- 
ty boards  of  education  to  divide  their  coiAities 
into  convenient  school  districts  and  to  alter  the 
lines  thereof,  and  create  additional  school  dis- 
tricts, etc  Held,  that  prior  to  the  1900  amend- 
ment of  said  section  31.  the  county  boards  of 
education  could  alter  the  lines  of  any  school  dis- 
trict that  had  not  been  created  by  act  of  the 
legislature,  and  that  after  such  amendment 
these  county  boards  could  alter  the  lines  of  any 
school  district  whether  or  not  created  by  act 
of  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i  59^ ;  Doc.  Dig. 
«=>36.] 

2.  OjiTOTiTUTioWAi.  Law  €=s>63(3)  —  Deibga- 
noN   OF   Leoiblativb   Powkb  —  Countt 
Boards  of  Education. 
Const  art  3,  {  1,  providing  that  the  legisla- 
tive power  shall  be  vested  in  the  Senate  and 
House  of  Representatives,  is  not  infringed  by 
Act  1896,  {  31,  as  amended  in  1900,  authorising 
oounty   boards   of   education   to   alter   lines   of 
school  districts,  such  legislation  not  being  an  at- 
tempt to  delegate  legislative  powers  to  the  coun- 
ty boards   of   education,    but   merely   to   define 
.  their  powers  and  duties,  as  authorized  by  Const, 
art  11,  {  3,  providing  that  the  General  Assem- 
bly shall  define  the  powers,  duties,  etc.,  of  school 
officers;    there  being  a  marked  distinction  be- 
tween the  imposition  of  a  duty  and  the  delega- 
tioo  of  a  legislative  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig:  if  11(^112,  114 ;  Dec.  Dig. 
«=»63(3).] 

&  CoHsririiTiowAi,  Law  $=>26  —  Constbuo- 
HON  —  POWEB  OF  Genebal  Absemblt  — 
Geant  ob  Limitation. 
The   powers  of  the  General  -  Assembly   are 

plenary  as  to  all  matters  of  legislation,  unless 

limited  by  some  provision  of  the  Constitution. 
[Ed.  Note. — For  other  cases,  see  Constitutional 

Law,  Cent  Dig.  |  30;   Dec.  Dig.  <3=»26.] 

4.  Schools  and  School  Distbicts  9=339  — 
Altebation  of  Boundaries— Review. 
The  dedsion  of  a  county  board  of  education, 
altering  the  lines  between  school  districts,  is  ap- 
pealable to  the  state  board  of  education. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |S  68,  69;  Dec. 
Di«.  <8=»39.] 

Original  application  for  certiorari  by  tbe 
Waterloo  School  District  No.  14  against 
Cross  Hill  School  District  No.  6.  Petition 
dismissed. 


F.  P.  McGowan,  of  Laurens,  for  appellant 
Simpson,  Cooper  &  Babb,  of  Laorens,  for  re- 
spondent 

GARY,  0.  J.  This  is  an  application  to  tbe 
court.  In  the  exercise  of  Its  original  Juris- 
diction, for  a  writ  of  certiorari,  to,  revle^the 
judgment  of  the  state  board  of  education, 
reversing  the  decision  of  the  county  board  of 
education  of  Laurens  county,  which  was  to 
the  effect  that  the  territory  in  question,  for- 
merly constituting  a  part  of  Waterloo  school 
district  and  now  claimed  by  Cross  Hill  school 
district  should  be  restored  to  Waterloo  school 
district  Cross  Hill  school  district  and  Wa- 
terloo school  district  were  created  by  acts 
of  the  legislature,  respectively,  in  1^3  (21 
St  at  Large,  p.  651)  and  1894  (21  St  at 
Large,  p.  1076).  About  the  year  1901  the 
county  board  of  education  of  Laurens  county 
altered  the  dividing  line  between  said  school 
districts,  so  as  to  take  from  Waterloo  school 
district  a  part  of  its  territory,  and  place  It 
in  Cross  Hill  school  district.  In  1915  Water- 
loo school  district  filed  a  petition  with  the 
county  board  of  education,  alleging  that  the 
action  of  the  former  county  board  of  educa- 
tion in  transferring  the  said  territory  from 
Waterloo  school  district  to  Cross  Hill  school 
district  was  In  excess  of  Its  ipowers,  and 
therefore  null  and  void,  and  prayed  that 
said  territory  be  restored  to  it  The  county 
board  of  education  rendered  its  decision,  in 
favor  of  Waterloo  school  district,  and  Cross 
Hill  School  District  appealed  to  the  state 
board  of  education. 

The  main  question  raised  by  the  proceed- 
ings in  certiorari  is  whether  the  action  of 
the  county  board  of  education  was  in  excess 
of  its  powers,  when  it  took  the  territory  in 
question,  and  gave  it  to  Cross  Hill  school 
district  Section  6,  art  11,  of  the  Constitu- 
tion is  as  follows: 

"The  General  Assembly  shall  provide  for  a  lib- 
eral system  of  free  public  schools,  •  •  •  and 
for  the  division  of  tbe  countiesj  into  suitable 
scho^  districts,  ♦  *  •  Provided,  •  •  • 
that  nothing  in  this  article  contained  shall  be 
construed  as  a  repeal  of  the  laws  under  which 
the  several  graded  school  districts  of  this  state 
are  organized.  The  present  division  of  the 
counties  into  school  districts,  and  the  provisions 
of  law  now  governing  the  same  shall  remain 
until  changed  by  the  General  Assembly." 

Section  31  of  the  act  adopted  in  1896  (22 
St  at  Large,  p.  161)  contains  the  following 
provisions: 

"The  county  boards  of  education  shall  divide 
their  counties  into  convenient  school  districts 
•  *  •  The  present  division  of  the  counties 
into  school  districts  shall  remain  until  changed 
by  the  county  boards  of  education." 

Section  62  thereof  provides  that: 

"Nothing  contained  in  this  act  shall  be  con- 
strued to  repeal  the  acts  of  the  General  Assem- 
bly creating  special  and  graded  school  dis- 
tricts, and  the  prnvHions  of  said  acts  shall  apply 
to  said  school  districts.    •    •    * " 
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In  1900  (23  St  at  Large,  p.  360)  section  31 
of-  said  act,  was  amended,  so  as  to  read  as 
follows : 

"The  county  boards  of  education  shall  diyide 
their  counties  into  convenient  school  districts 
*  *  •  and  shall  alter  the  lines  thereof,  and 
create  additional  school  districts,  from  time  to 
timer  as  the  interests  of  the  schools,  may,  in 
their  judgment,  demand." 

Section  5,  art  11,  of  the  Constitution  Im- 
I)osed  upon  the  General  Assembly  tbe  duty 
of  providing  for  a  liberal  system  of  free 
pubUc  schools  and  the  division  of  the  coun- 
ties Into  suitable  school  districts.  That  sec- 
tion also  provided  that  the  division  of  the 
counties  Into  school  districts  then  existing, 
and  the  laws  governing  tbe  same,  at  that 
time  should  remain  of  force  until  changed 
by  the  General  Assembly,  bat  no  longer. 
Therefore,  when  the  act  of  1896  was  passed 
by  the  General  Assembly,  the  proviso  in  sec- 
tion 5,  art  11,  of  the  Constitution  became  in- 
operative, as  its  purpose  had  been  subserv- 
ed. Sections  31  and  62  of  tbe  act  of  1896, 
when  construed  together,  show  that  it  was 
tbe  intention  of  the  General  Assembly  to  Im- 
pose upon  the  county  boards  of  education 
the  duty  of  dividing  their  counties  into  con- 
venient school  districts,  but  prohibiting  them 
from  changing  the  boundary  lines  of  those 
school  districts,  that  had  been  created  by 
acts  of  the  General  Assembly. 

[1]  After  giving  that  system  a  trial,  no 
doubt  It  was  found  that  the  provision  pro- 
hibiting the  county  boards  of  education  from 
interfering  wdth  tbe  boundary  lines  of  tbe 
school  districts  which  bad  been  formed  by 
acts  of  tbe  Legislature  was  disappointing  in 
its  results,  and  hsimpered  the  county  boards 
of  education,  in  the  discbarge  of  their  du- 
ties. Accordingly  tbe  General  Assembly  pass- 
ed an  act  in  1900,  amending  the  act  of 
1896,  in  tbe  manner  hereinbefore  stated.  Be- 
fore the  passage  of  that  amendment,  the 
county  txKirds  of  education  were  vested  with 
the  power  to  alter  the  lines  of  any  school 
district  that  bad  not  been  created  by  act  of 
the  Legislature.  The  only  reason  that  can 
be  assigned  for  Its  enactment  is  that  it  was 
intended  to  empower  the  county  boards  of 
education  to  alter  tbe  lines  of  school  dis- 
tricts that  had  been  created  by  acts  of  the 
Legislature;  otherwise  it  would  be  without 
any  force  and  etTect  whatever. 

[2]  It  Is  contended  by  the  petitioner's  at- 
torney that  tbe  act  of  1896  was  unconstitu- 
tional'on  the  ground  that  the  General  As- 
sembly could  not  delegate  to  the  county 
boards  of  education  tbe  power  to  divide  the 
counties  into  school  districts.  Section  1,  art 
3,  of  tbe  Constitution  is  as  follows: 

"The  legislative  power  of  this  state  shall  be 
vested  in  two  distinct  branches,  the  one  to  be 
styled  the  'Senate'  and  the  other  the  'House  of 
RepresentativpR,'  and  both  toeether  the  'General 
Assembly  of  the  State  of  South  Carolina.'  " 

Section  3,  art.  11,  of  the  Constitution  is 
as  follows: 


"The  General  Assembly  shall  make  provisioit 
for  the  election  oi°  appointment  of  all  other  nec- 
essary school  officers,  and  shall  define  their  qual- 
ifications, powers,  duties,  compensation  and 
terms  of  office." 

[3]  Tbe  principle  Is  well  established  tbat 
tbe  powers  of  the  General  Assembly  axe 
plenary,  as  to  all  matters  of  legislation,  iin- 
less  limited  by  some  provision  of  the  Con- 
stitution. Not  only  is  there  no  provision  in 
the  Constitation  prohibiting  tbe  General  As- 
sembly from  vesting  tbe  county  boards  of 
education  witb  authority  to  divide  tbe  coun- 
ties into  convenient  school  districts  and  alter 
tbe  lines  thereof  whenever  In  their  Judgment 
it  would  be  for  tbe  best  interests  of  the  pab- 
Uc  schools,  but  section  3,  art  11,  of  the  Oon- 
stltution  in  express  language  confers  upon 
the  General  Assembly  the  power  to  define 
tbe  qualifications,  powers,  duties,  compensa- 
tion and  terms  of  oflJce  of  the  county  school 
officers.  The  General  Assembly  has  not  at- 
tempted to  delegate  its  powers  to  tbe  county 
boards  of  education,  but  merely  to  define 
their  powers  and  duties.  Tbe  distinction  Is 
marked  between  the  imposition  of  a  duty 
and  tbe  delegation  of  a  legislative  power. 

[4]  Our  conclusion  Is  that  tbe  county  board 
of  education  was  acting  within  the  scope  of 
its  authority  when  it  altered  the  lines  be- 
tween Waterloo  and  Cross  Hill  school  dis- 
tricts in  the  first  instance,  and  that  it  also 
had  the  power  to  restore  the  territory  which 
It  bad  taken  from  Waterloo  school  district 
and  given  to  Cross  Hill  school  district  but 
that  their  decision  was  appealable  to  tbe 
state  board  of  education. 

It  is  the  Judgment  of  this  court  tbat  the 
petition  be  dismissed. 

HTDRICK,  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 

'  (79  W.  Va.  432) 

NORTON  V.  KANAWHA  COTINTT  COTTRT. 

(No.  3318.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  17,  1917.) 

(Syllahus  ly  the  Court.) 
1.  Evidence  i8=102— Materiality. 

In  a  proceeding  to  ascertain  the  identity  of 
the  person  voted  for  in  an  election,  it  is  compe- 
tent, when  necessary,  to  show  by  proof  the  facta 
and  circumstances  pertaining  to  the  election,  in- 
cluding the  nominating  convention  or  primnry, 
the  correct  name  of  the  candidate,  his  eligibility 
and  residence  within  the  territorial  division  or 
subdivision  in  which,  if  elected,  he  will  perform 
the  duties  of  the  office,  whether  on  the  ballots  to 
be  used  therein  his  name  appears  as  certified  to 
the  printer  as  required  by  law,  and  whether  any 
other  person  of  the  same  or  a  similar  name  was 
nominated  or  voted  for,  for  the  same  office,  and 
possesses  the  requisite  constitutional  or  legisla- 
tive official  qualifications  to  hold  such  office. 
This  proof  Js  admissible  only  to  the  extent  it 
tends  to  establish  the  identity  of  the  candidate 
and  with  substantial  accuracy  the  preference  of 
the  voter  as  indicated  by  the  ballot  he  casts. 

[Ed.  Note. — For  other  cases,  see  Evirlence, 
Cent  Dig.  ||  155,  ir)6;    Dec.  Dig  «=»102.] 
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2.  ElLECTIONS  <8=>188  — BAJXOTS  — INIBRTION 

OF  Voter. 
Where  such  identity  and  intention  may  so 
be  aacertained,  the  ballot  cannot  be  Ignored  or 
disregarded  merely  because  of  the  nnanthorized 
or  inadvertent  substitution  of  a  false  for  the 
true  initial  letter  of  the  candidate's  surname,  or 
the  wrong  initial  of  his  Christian  name,  or  of 
other  alight  alterations  therein,  unless  thereby 
the  ballot  fails  to  reveal  with  reasonable  cer- 
tain^ the  real  intention  of  the  voter. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  162;   Dec.  Dig.  <3=>188.] 

3.  Elections  «=»18&— Ballots— Disbegabd- 

IHO. 

Slight  errors  or  irregularitiea  on  the  part 
of  one  charged  with  the  duty  of  preparing  offi- 
cial election  ballots  will  not  be  permitted  to  de- 
feat the  real  intention  of  the  voter,  if  such  in- 
tention may  be  determined  with  reasonable  cer- 
tainty from  the  ballot  cast  by  him  in  the  light 
of   the   surrounding   circumstances. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  159 ;    Dec.  Dig.  <S=»186.] 

4.  Elections  <&=»188— Ballots— Rejectiow. 

The  mere  inadvertent  alteration  in  the  name 
of  a  candidate  cannot  so  operate,  unless  the  al- 
teration renders  doubtful  or  ineffectual  the  desig- 
nation of  the  candidate  intended  by  the  voter. 
[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  g  162;  Dec  Dig.  <8=3l88.] 

Original  petition  by  E.  B.  Norton  for  writ 
of  mandamus  against  the  County  Court  of 
Kanawha  County.    Writ  awarded. 

Donald  O.  Blagg,  of  Cbarleston,  for  peti- 
tioner. 

LTNCH,  P.  Upon  the  f&cts  alleged  In  the 
petition,  supported  by  affidavits  and  not  con- 
troverted, the  question  for  determination  is 
whether  the  comity  conrt,  or  the  several 
members  thereof,  may,  by  mandamus,  be  com- 
pelled to  permit  the  petitioner  to  qualify 
as  justice  of  the  peace  of  Cabin  Creek  dis- 
trict under  the  certificate  of  election  issued  to 
him  as  the  person  elected  to  that  office. 

[1]  At  the  time  of  and  since  the  June  pri- 
mary, E.  B.  Norton  was  and  still  is  a  resi- 
dent of  Cabin  Creek  district,  and  as  such 
eligible  and  qualified  to  dijscharge  the  duties 
of  the  office,  and  was  nominated  as  one  of 
the  two  candidates  of  the  Democratic  party 
in  the  primary ;  and  although  bis  name  was 
properly  certified  to  the  board  of  ballot  com- 
missioners, and  by  that  board  to  the  printer 
selected  to  print  the  ballots  to  be  used  by  the 
electors  in  the  general  election,  his  name  by 
inadvertence  was  printed  on  the  ballot  as  £2. 
B.  Morton  Instead  of  his  true  name.  Ac- 
cording to  the  affidavits  filed,  many  of  the 
voters  observed  this  defect;  but,  fearing  lest 
their  votes  might  not  be  counted  for  any  can- 
didate If  they  should  change  the  name  as 
printed  on  the  ballot  to  express  their  Inten- 
UoD,  they  voted  for  E.  B.  Norton  under  the 
name  as  It  appeared  thereon.  By  that  name 
he  claims  he  was  elected  as  one  of  such  jus- 
tices. No  other  person  having  the  same  or  a 
similar  name,  or  known  as  E.  B.  Norton,  re- 
sided in  the  district,  or  was  nominated,  or 
eligible  or  qualified  to  fill  the  position  of  jus- 


tice therein  at  or  near  the  time  of  the  pri- 
mary or  the  general  election,  or  before  or 
since  such  elections;  nor  did  any  other  per- 
son of  that  name  receive  a  certificate  of  elec- 
tion Issued  by  the  county  court,  or  by  the  In- 
dividual members  thereof,  acting  as  a  board 
of  canvassers  pursuant  to  the  provisions  of 
chapter  3  of  the  Code,  or  claim  the  right  to 
qualify  before  the  court  as  such  officer. 

On  the  canvas  of  the  returns  of  the  election 
by  the  county  court,  the  candidates  of  the 
Democratic  party,  Brennan  and  Norton  (the 
latter  by  the  erroneous  name  Morton),  re- 
ceived a  majority  of  the  votes  cast  for  jus- 
tices of  the  district,  and  certificates  of  elec- 
tion therefor  accordingly  were  Issued  and  de- 
livered, one  to  P.  L.  Brennan,  the  other  to 
E.  B.  Norton,  although  his  name  appeared 
misspelled  on  the  ballots  polled  In  the  gen- 
eral election.  But  E.  B.  Norton  alleges  the 
certificate  of  election  so  Issued  to  him,  to- 
gether with  an  oath  of  office  duly  executed  by 
him,  and  the  bond  required  by  law  were  pre- 
sented by  blm  to  the  county  court,  with  a  re- 
quest that  they  be  accepted,  and  that  he  be 
permitted  to  enter  upon  the  lawful  discharge 
of  the  duties  of  the  office.  This  motion  and 
request  the  county  court  denied,  basing  Its 
refusal  solely  upon  the  ground  that  the  vpt-' 
ers  had  not  cast  their  votes  for  him.  Neither ' 
the  court  nor  afiy  of  its  members  raised 
any  objection  to  the  form  or  sufficiency  of  the' 
oath  or  bond  so  tendered.  < 

To  the  alternative  writ  no  return  has  been 
made  by  the  county  court  or  by  any  of  Its 
members,  all  of  whom  are  parties  to  the  peti- 
tion and  were  duly  served  with  the  alterna-| 
tlve  writ,  wherefore  the  relator  moves  this, 
court  to  award  the  peremptory  writ  to  com-' 
pel  the  defendant  county  court.  Grant  Copen- 
haver  as  its  president,  and  M.  P.  Malcolm 
and  Lawrence  Christy  as  commissioners 
thereof,  to  approve  the  official  bond  presented 
by  the  petitioner  as  justice  of  the  peace  of 
Cabin  Creek  district,  and  to  permit  him  to 
qualify  as  sudi  justice  and  enter  upon  the 
discharge  of  the  duties  of  said  office. 

In  determining  the  propriety  of  awarding 
the  compulsory  process,  it  Is  competent  to 
ascertain  by  proof,  when  controverted,  wheth- 
er the  relator  was  a  candidate  regularly  nom- 
inated by  his  party  for  the  position  to  which 
he  alleges  he  was  elected;  and.  If  so,  whether 
any  other  person  of  the  same  or  a  similar 
name  resided  within  the  territory  and  was  a 
candidate  for  the  same  office,  and,  If  so, 
whether  he  was  eligible  to  fill  the  office  or 
had  also  been  nominated  therefor  within  the 
district ;  and  if  a  ballot  had  been  printed  im- 
perfectly or  inadvertently,  or  changed  so  as 
to  be  defective.  This  proof  is  admissible  to 
show  the  circumstances  surrounding  the  elec- 
tion, for  the  purpose  of  ascertaining  with 
substantial  certainty  the  Intient  of  the  elector 
in  casting  his  ballot  Oooley,  Const.  Um. 
919;   9  B.  C.  L.  1123. 


^i^^ii^^oogle 
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[2]  Where  such  intention  may  be  ascer- 
tained with  reasonable  accuracy,  by  the  ap- 
plication of  the  rule  stated,  that  intention 
ought  not  to  be  defeated  merely  by  the  un- 
authorized substitution  of  a  false  for  the 
true  letter  In  the  name  of  a  <iandldate,  or  a 
wrong  initial  of  his  name,  or  some  other 
slightly  different  appellation,  unless  it  more 
nearly  approximates  or  represents  the  name 
of  another  candidate  for  the  same  office. 
Brown  v.  McCoUum,  76  Iowa,  479,  41  N.  W. 
197,  14  Am.  St.  Rep.  228.  The  ballots  polled 
in  an  election  should  be  accepted  In  view  of 
all  the  facts  and  circumstances  involyed  in 
the  preliminary  and  subsequent  proceedings. 
Including  the  nominating  conventloa  or  pri- 
mary, for  the  sole  purpose  of  ascertaining,  so 
far  as  may  be  with  accuracy,  the  Intention 
of  the  voter,  and,  when  ascertained,  to  give 
effect  to  that  Intention.  The  rule  of  liberal 
Interpretation  is  especially  applicable  in  cas- 
es of  this  character,  whatever  may  be  the 
nature  of  the  contest.  In  order  to  render  ef- 
fective rather  than  ineffectual  the  preference 
of  a  votet  when  expressed  or  Indicated  by 
the  ballot  he  casts.  McCrary  on  Elections, 
393;  Gumm  *.  Hubbard,  97  Mo.  811, 11  S.  W. 
61.  10  Am.  St  Bep.  312. 

[3,4]  Mere  irregularltieB  or  slight  errors 
on  the  part  of)  an  officer  charged  with  the 
preparation  of  official  ballots  will  not  de- 
stroy the  efficacy  of  the  ballots,  nor  invali- 
date the  election.  16  Cyc.  352.  The  negli- 
gent or  unauthorized  act  of  the  officer  whose 
duty  requires  him  to  print  the  ballots  as  they 
are  certified  to  him  by  the  proper  authority 
will  not  deprive  the  elector  of  the  right  to 
cast  bis  ballot  and  to  have  the  same  counted 
for  the  candidate  of  his  choice,  nor  the  suc- 
cessful candidate  to  enjoy  the  benefits  and 
perform  the  duties  of  the  office.  The  mere 
inadvertent  alteration  of  a  letter  in  the  name 
of  a  candidate  cannot  have  that  effect,  unless 
the  printed  or  substituted  name  so  materially 
differs  from  the  true  name  as  to  render  the 
ballot  wholly  Ineffectual,  or  so  defective  as  a 
designation  of  the  candidate  nominated  and 
intended  by  the  voter.  Such  diversity  be- 
tween the  name  certified  and  the  one  print- 
ed on  the  official  ballot  la  not  sufficient  to 
defeat  the  right  of  B.  B.  Norton  to  qualify 
as  a  Justice  and  enter  upon  the  discharge  of 
the  duties  of  the  office,  under  the  rule  an- 
nounced by  Judge  Cooley,  re-enforced  in  At- 
torney General  r.  Ely,  4  "Wla.  420,  and  reit- 
erated In  Gumm  v.  Hubbard,  supra.  Such  an 
Irregularity  on  the  part  of  election  officers, 
or  their  omission  to  observe  some  merely  di- 
rectory provision  of  law,  or  the  failure  of  the 
printer  to  print  the  ballots  as  they  are  certi- 
fied to  him,  ought  not  to  vitiate  the  polls  and 
deprive  the  elector  of  the  right  to  express 
his  preference  between  candidates  for  any 
office,  except  where  the  defect  is  such  that  it 
cannot  be  determined  for  whom  the  elector 
Intended  to  cast  his  ballot.    Anderson  v.  Win- 


free,  85  Ky.  507,  4  S.  W.  351,  11  S.  W.  307. 
But  it  must  be  made  to  appear,  by  those 
claiming  the  benefit  of  the  election,  that  such 
Irregular  conduct  or  dei>arture  from  legAl 
requirements  has  not  prevented  an  honest 
and  fair  election  as  between  contesting  candi- 
dates. Fowler  v.  State,  68  Tex.  SO,  3  S.  W. 
255. 

These  legal  principles,  when  applied  to  the 
uncontroverted  facts  of  this  case,  make  It 
clear  that  no  person  named  or  known  as  E. 
B.  Morton  resided  in  the  same  district,  or 
was  a  candidate  for  the  office  of  justice  of  the 
peace  therein,  or  aspired  to  that  position,  or 
was  eligible  or  qualified  to  fill  the  office,  or 
claimed  to  qualify  as  such;  and  that  E.  B. 
Norton  was  known  and  recognized  as  the 
candidate  of  his  party  for  that  posltltm  In 
the  district,  actively  canvassed  the  district  in 
his  behalf,  and  that  the  board  of  canvassers, 
who  Issued  the  certificate  of  election  to  E.  B. 
Morton,  delivered  it  to  B.  B.  Norton.  Their 
failure  to  make  return  to  the  rule  awarded 
and  duly  executed  on  them,  and  the  proof 
taken  in  support  of  the  averments  of  the  peti- 
tion, lead  to  the  conviction  that  E.  B.  Norton 
was  the  candidate  duly  elected  to  discharge 
the  duties  of  the  office,  and  justify  the  award 
of  the  writ  to  require  the  county  court  to 
permit  him  to  qualify  as  such  officer,  in  obe- 
dience to  the  expressed  will  of  the  legal  vot- 
ers voting  upon  that  subject. 

The  writ  prayed  for  is  awarded. 

(79  W.  Va,  463) 
KINNET  T.  TOWN  OF  WEST  UNION. 
(No.  3094.) 

(Supreme  C!ourt  of  Appeals  of  West  Virginia. 
Jan.  23, 1917.) 

(Bvttalu*  hy  the  CourtJ 

1.  Abateuxnt  akd  Revival  ^s>52— Susvivai. 
or  Causes  of  Action. 

Causes  of  action  tliat  survive,  and  may  be 
prosecuted  by  or  agaiast  the  personal  represen- 
tative of  a  decedent,  primarily  and  generally  are 
such  as  affect  property  or  property  rights;  the 
wrong  to  the  person  being  merely  incidental. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {{  248-254 ;  Dec.  Dig. 
<S=352.] 

2.  Limitation  of  Actions  4s>32(1)  —  Rt;:*- 
NiNQ  OF  Statute  —  Altebatioh  or  Street 
Gbade. 

Five  years  Is  the  limitation  period  prescribed 
for  actions  to  recover  damages  to  real  estate  oc- 
casioned by  the  alteration  of  a  street  grade  or 
by  an  Improvement  in  the  street  of  a  municipal- 
ity. 

CEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  fj  143,  145;  Dec.  Dig. 
®»32(1).] 

3.  MUNICIPAI.  COBPOBATIONS  «s>400— CnAROK 

OF  Gbade  of  Stbekt— Liabiutt. 
A  municipal  corporation  is  chargeable  with 
the  consequential  damage  to  real  estate  resulting 
from  the  construction  of  an  approach  to  a  pvib- 
lie  bridge  in  a  street  under  its  control,  altiiough 
the  structure  extends  across  the  corporate  bound- 
ary and  was  built  under  the  authority  of  a  coun- 
ty court  the  town  and  county  jointly  contribut- 
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ing  to  the  cost  of  the  improvement,  the  town 
alone  changing  the  grade  of  the  street  and  erect- 
iag  one  of  the  approaches  to  the  bridge. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  {$  962-904 ;  Dec.  Dig. 
«=>400.] 

4.  MnHICIPAL      C0KP0RA.TI0H8      4=>401(5)  — 
DAKAOE0— EVIDXHCB. 

In  an  action  to  recover  damages  for  injuries 
to  real  estate  due  to  a  public  improvement,  it 
is  error  to  admit  testimony  to  show  an  unsani- 
tar;  condition  produced  by  the  accumulation  of 
water,  or  injury  to  a  private  sewer,_  caused  by 
the  improvement,  where  the  declaration  fails  to 
aver  such  injuries  as  elements  of  the  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  993-995 ;  Dec  Dig. 
«=>4M(5).] 

5.  Tbial  «=3l36(l)  —  Pbovince  of  Couxr  — 
Opinion  of  Facts. 

A  well-recognized  rule  of  practice  general  in 
iti  application,  based  on  the  theory  of  an  abso- 
iDte  impartiality,  requires  a  judge  to  refrain 
from  indicatine,  in  terms  or  by  conduct,  an  opin- 
ion npon  the  facts  detailed  to  a  jury  upon  the 
trial  of  an  actiouj  or  upon  defects  of  construc- 
tion in  a  public  improvement  when  viewed  by 
the  jury  at  the  instance  of  the  litigants. 

[Ed.  Note.— For  other  casee,  see  Trial,  Cent 
Dig.  5S  318,  320,  321,  323-326;  Dec.  Dig.  <S=> 
136a).] 

Error  to  Circuit  Court,  Doddridge  Connty. 

Actl<m  by  J.  Ed  Kinney  against  the  Town 
of  West  Union.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed,  and  remanded  for  new  triaL 

A.  F.  McCne,  of  West  Union,  for  plaintiff 
In  error.  W.  S.  Stuart,  of  West  Union,  for 
defendant  In  error. 

LYNCH,  P.  Conceiving  himself  aggrieved 
by  tbe  diminution  in  the  value  of  his  property 
resalting  from  the  alteration  of  tbe  grade 
of  Neely  avenue  In  front  of  his  bouse  and 
lot  and  the  appropriation  of  the  major  part 
of  the  avenue  at  that  point  to  the  construc- 
tion of  the  abutment  and  approach  to  a 
bridge,  approximately  half  of  which  Is  with- 
in tbe  limits  of  the  defendant  corporation, 
plaintiff  brought  this  action,  and  obtained 
the  judgment  which  defendant  charges  is  in- 
fected with  error.  Apart  from  the  approach- 
es, steel  and  cement  entered  into  the  con- 
struction of  the  piers,  abutments,  supports, 
girders,  flooring  and  guard  rails,  and  lumber 
Into  the  approaches,  except  as  to  the  cement 
footers  for  the  platform  supports.  The  coun- 
ty court  of  Doddridge  county,  as  the  active 
agency  in  the  erection  of  the  bridge,  assumed 
tbe  liability  tor  the  cost  of  the  improvement, 
upon  tbe  condition  that  It  was  to  be  reim- 
bursed to  tbe  extent  of  one-half  of  the  ex- 
pense incurred,  the  town  of  West  Union,  the 
sole  defendant,  to  permit  the  appropriation 
of  Neely  avenue,  within  its  corporate  limits, 
to  consununation  of  the  improvement.  While 
tbe  record  does  not  clearly  disclose  the  meth- 
od by  which  the  reimbursement  was  to  be  ef- 
fected in  the  proportion  required,  it  is  con- 
ceded in  argument  by  counsel  representing 
each  litigant  that  two-tblrds  of  the  fund 


necessary  for  that  purpose  was  raised  by 
public  subscription,  tbe  town  contributing 
the  other  third  thereof  out  of  its  annual 
revenaes,  and  that  It  furnished  the  material 
and  performed  the  work  required  to  con- 
struct one  of  the  approaches  necessary  to 
render  the  entire  structure  available  for  pub- 
lic travel  when  completed,  and,  further,  that 
these  conditions  were  performed  fully  and 
satisfactorily  as  contemplated  by  the  parties 
at  tbe  Inception  of  the  work< 

This  concurrence  In  the  expense  of  tbe  Im- 
provement Is  accounted  for  only  on  the  -the- 
ory of  the  Joint  interest  of  tbe  court  repre- 
senting the  county  and  coundl'  representing 
the  town  and  lack  of  the  authority  or  power 
of  either  of  them,  acting  alone,  to  cause  the 
bridge  to  be  built  or  of  suffldeut  funds  under 
the  control  of  either  to  complete  the  bridge. 
With  tbe  motive  prompting  the  joint  action 
or  the  correctness  of  either  theory  or  the 
propriety  of  the  enterprise  we  are  not  now 
concerned.  As  to  none  of  these  matters  Is 
there  any  question  raised  or  doubt  cast  by 
either  of  the  parties.  The  bridge  was  com- 
pleted and  the  structure  opened  for  tbe  use 
of  the  public,  and  now  Is  used  by  it. 

[2]  By  the  first  assignment  defendant  chal- 
lenges the  correctness  of  the  ruling  on  its 
demurrer  to  tbe  declaration.  It  Is  charged 
to  be  insufficient  solely  because  It  shows  on 
its  face  that  the  action  was  commenced  (ifter 
the  lapse  of  one  year  from  the  date  the  cause 
of  action  accrued ;  hence  barred  by  the  stat- , 
ute.  That  provision,  however,  does  not  ap- 
ply. The  cause  of  action  would,  under  the 
statute,  have  survived  the  death  of  the  plain- 
tiff at  any  time  within  five  years  after  tbe 
right  to  sue  had  accrued  to  him,  whether  he 
had  brought  or  failed  to  bring  the  action 
while  living.  The  right  to  sue  In  the  first 
instance,  or  to  prosecute  in  the  second,  would 
not  have  abated  by  death  except  after  the 
expiration  of  five  years, 

[3]  In  part  tbe  injury  averred  consists  of 
an  obstruction  to  the  free  use  and  enjoyment 
of  a  public  street  In  Its  original  condition,  a 
use  interrupted  by  the  change  of  grade  and 
by  the  superimpositlon  of  an  additional  servi- 
tude due  to  the  abutment  and  approach 
created  by  the  defendant  itself  within  the 
corporation  boundary.  An  action  for  such 
obstruction  survives  to  the  personal  represen- 
tative. Fleming  v.  Railroad  Co.,  51  W.  Va. 
60,  41  S.  B.  168. 

[1]  Causes  of  action  ex  delicto  that  sur- 
vive and  may  be  prosecuted  by  or  against  a 
personal  representative  primarily  and  gen- 
erally are  those  which  affect  property  or 
property  rights;  the  wrong  to  the  person  be- 
ing merely  incidental.  1  C.  J.  §  303,  Wood- 
ford V.  McDanlel,  73  W.  Va.  736,  81  S.  E. 
544,  52  L.  B.  A.  (N.  S.)  1216,  and  Gawthrop 
V.  Coal  Co.,  74  W.  Va.  39,  81  S.  E.  560,  point 
out  tbe  line  of  demarcation  between  causes 
of  action  which  survive  to  or  against  tbe 
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representative  of  a  decedent  and  those  that 
finally  abate  by  his  death.  Generally,  tort 
actions  for  wrong  to  property  rights  survive, 
while  acOons  for  wrongs  done  to  the  person 
abate,  except,  among  others,  that  the  right 
to  maintain  actions  for  statutory  penalties 
dies  with  the  person.  Gawthrop  v.  Coal  Co., 
supra.  Clearly  the  declaration '  Is  not  de- 
fective in  that  particular;  and  It  sufficiently 
states  a  good  cause  of  action. 

On  the  theory  that,  as  the  bridge,  although 
in  part  within  the  town  limits,  was  construct- 
ed nnder  the  direction  and  control  of  the 
county  court,  that  court  alone  is  liable  to 
respond  in  damages  for  any  pecuniary  loss 
occasioned  thereby  to  the  property  of  the 
plaintiff;  also  Is  relied  on  to  exonerate  de- 
fendant from  the  liability  sued  for.  That 
burden  cannot  so  be  shifted,  nor  defendant 
thereby  relieved  from  responsibility  for  the 
injury  resulting  from  an  act  in  the  consum- 
mation and  maintenance  of  which  it  partici- 
pated, and  the  benefit  of  which  it  has  since 
^oyed.  So  far  as  the  structure  Is  within 
its  territorial  Jurisdiction,  the  municipality  Is 
liable  for  the  consequences  of  the  original 
construction  and  its  location  in  the  thorough- 
fare under  its  control,  and  for  injuries  due 
to  lack  of  proper  maintenance  and  repairs. 
The  bridge  when  completed  became  part  of 
the  streets  of  the  town,  and,  as  such,  subject 
to  its  dominion  and  control.  Curry  v.  Man- 
nlngton,  23  W.  Va.  14;  Ca vender  v.  Charles- 
ton, 62  W.  Va.  654,  69  S.  E.  732.  If  its 
maintenance  creates  a  nuisance.  It  is  sub- 
ject to  municipal  correction;  if  it  vnrongfully 
inflicts  injury  upon  the  person  or  property 
of  another,  the  town  must  respond  to  the 
injury.  These  principles  are  so  well  settled 
in  this  state  as  not  to  require  further  dis- 
cussion or  citation  of  authority.  In  Maine 
the  court,  in  Perkins  v.  Oxford,  66  Me.  54.'), 
held  defendant  liable  for  Injuries  caused  by 
defects  In  an  interurban  bridge  Jointly  con- 
structed by  defendant  and  another  municipal 
corporation,  where  the  Injury  occurred  with- 
in the  Jurisdiction  of  the  defendant,  although 
due  to  the  failure  of  the  other  corporation  to 
repair  Its  part  of  the  structure.  A  similar 
holding  will  be  found  in  Peckham  v.  Burling- 
ton, Brayt.  (Vt)  134. 

[4]  Defendant  assigns  as  erroneous  the  ad- 
mission over  its  objection  of  testimony  in- 
troduced by  plaintiff  In  support  of  his  right 
to  a  recovery  that  In  the  process  of  the  erec- 
tion of  the  necessary  piers  the  contractors 
caused  an  interruption  of  the  flow  of  a  sewer 
connecting  the  property  alleged  to  be  dam- 
aged with  Middle  Island  creek,  whereby  his 
cellar  became  flooded  with  water,  inflicting 
physical  injury  to  his  property.  The  correla- 
tion of  this  proof  with  the  cause  of  action 
averred  in  the  declaration  Is  not  apparent. 
Indeed,  it  is  Inconsistent  with  the  permanent 
Injury  claimed  by  the  plaintiff.  The  defect 
so  Introduced  is  readily  remediable;  it  has 
been  remedied  by  the  repair  of  the  breach  In 
the  sewer  line.     For  the  expenditure  so  oc- 


casioned the  defendant  may  or  may  not  be 
liable,  but  surely  not  in  this  action.  This 
proof  should  not  have  been  admitted. 

Without  any  averment  in  his  declaration  to 
Impart  to  defendant  information  of  an  inten- 
tion to  offer  proof  on  that  phase  of  the  case, 
plaintiff  was  permitted  to  Introduce  testi- 
mony tending  to  show  the  accumulation  of 
water  on  the  approach  and  its  escape  through 
the  flooring  to  the  ground  below  in  front  of 
his  house  and  lot,  thereby  creating  an  un- 
sanitary condition  which  liojuriously  affected 
the  value  of  his  prc^rty.  Without  such 
averment  for  the  purpose  of  notice,  this  proof 
ought  not  to  have  been  admitted.  The  par- 
pose  of  a  declaration  is  fully  to  state  the  ea- 
;sential  elements  of  the  <^use  of  action  aver- 
red as  the  basis  of  the  recovery  demanded,  to 
enable  the  defendant  to  prepare  his  defense 
to  meet  the  different  Important  phases  of  the 
claim  preferred  against  him. 

[S]  Again,  defendant  complains  of  the  un- 
due activity  of  the  presiding  Judge  during 
the   progress   of   the  trial,    and   especially 
while  the  Jury  was  engaged  in  viewing  the 
premises    at   the    request   of    the   plaintiff. 
While  a  Judge  is  sitting  at  the  trial  of  a 
case  before  a  Jury,  he  occupies  an  exalted 
position  and  exercises  Important  legal  func- 
tions.   Ordinarily  he  does  and  properly  ought 
to  refrain  from  any  undue  participation   in 
the  examination  of  witnesses  in  lieu  of  coun- 
sel engaged  in  the  conduct  of  the  trial,  ex- 
cept where  be  seeks  special  enlightenment 
upon  the  statement  of  a  witness  misunder- 
stood by  him  or  upon  some  phase  of  the 
case  necessary  for  a  Just  decision  of  the  mat- 
ters   involved    and    overlooked    by    counsel. 
Even  then  the  ethics  and  proprieties  of  the 
office  forbid  resort  to  any  demonstrative  lan- 
guage, artifice,  or  device,  whether  intended 
or  dissembled,  or  any  manner  of  expression 
the  effect  of  which  Is  to  Impart  to  the  jury 
trying  the  case  or  readily  lead  them  to  adopt 
the  views  so  indicated  by  language  or  action, 
instead  of  a  conclusion  reached  in  the  ordi- 
nary mode  in  an  effort  to  arrive  at  Just  re- 
sults unaided  by  Judicial  Influence.    A  Judge, 
It  is  true,  is  clothed  with  an  authority  and 
charged  with  the  performance  of  functions 
other  than  those  of  a  mere  presiding  ofiQcer 
of  an   indiscriminate  assemblage   convened 
for    the    accomplishment    of    some    public 
purpose.     He  is  not  a  mere  figurehead   to 
put  motions  and  decide  points  of  order.     But 
the  importance  and  dignity  generally  conced- 
ed to  the  ixjsitlon  and  the  fact  that  he  Is 
presumed  to  be  wholly  impartial  as  betvreen 
litigants  emphasize  the  necessity  for  avoid- 
ing, In  so  far  as  the  exercise  of  his  legiti- 
mate functions  will  permit,  any  act  or  con- 
duct that  would  indicate  to  the  triers  of  the 
facts  the  views  of  the  Judge  upon  any  mat- 
ter to  be  submitted  to  them  for  determina- 
tion.   It  is  to  their  Judgment,  not  the  Judg- 
ment of  the  court,  that  parties  submit  their 
L-ases  In  the  first  Instance.    Sound  principles 
deny  the  right  of  a  judge  actively  to  point 
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ont,  and  by  polntliig  out  Indicate,  the  serious- 
ness of  the  defects  or  Imperfections  of  con- 
structloa  In  property  viewed  by  them  at  the 
instance  of  counsel  to  enable  them  to  un- 
derstand and  weigh  with  accuracy  the  tes- 
tbsony  later  detailed  to  them  by  the  wit- 
nesses. It  Is  a  rule  of  practice  well  recog- 
nized and  general  In  Its  application  that  a 
Judge  should  refrain  from  Indicating  an  opin- 
ion as  to  the  facts  of  a  case  on  trial  by  a 
jury.  And  It  la  just  as  much  a  ylolatlon 
of  this  wholesome  rale  to  do  by  Innuendo 
or  other  indirect  means  what  it  forbids  him 
to  do  directly  or  spedflcally.  1  Thomp. 
Trials,  8!  218,  219;  38  Oyc.  1316.  What  ef- 
fect upon  the  Jury,  tf  any,  resulted  in  this 
case  from  the  remarks  so  made  in  their  pres- 
ence no  one  can  know,  perhaps  not  even 
the  members  thereof;  and  although  doubt- 
less what  was  said  was  not  intended  to  in- 
fluence them  In  ascertaining  the  true  facts, 
yet  It  is  a  matter  of  common  observation 
that  Jurors  are  alert  always  to  hear  and 
Interpret  the  remarks  directed  to  them  from 
the  bench ;  and,  while  we  might  not  be  dis- 
posed to  reverse  the  Judgment  for  this  rea- 
son alone,  we  cannot  wholly  ignore  what 
seems  to  be  an  unconscious  and  doubtless  un- 
intentional Infraction  of  these  soimd  and 
well-authenticated  "principles  and  rules  of 
procedure. 

The  troublesome  questions  arise  out  of  the 
instructions  given  at  the  Instance  of  the 
plaintiff  upon  the  measure  of  damages  in 
cases  of  this  character.  Many  of  them  pre- 
sent mere  abstract  legal  principles,  usually 
the  embodiment  of  points  of  the  syllabus  of 
decided  cases  involving  cases  similar  to  the 
one  before  us.  Upon  the  use  of  these  this 
court  has  frequently  animadverted,  not  be- 
cause of  any  doubt  of  the  correctness  of  the 
principles  announced,  but  because  when  de- 
livered to  a  Jury  not  trained  in  legal  dis- 
crimination there  Is  danger  of  a  misappli- 
cation to  the  facts  of  the  case  before  them. 
Indeed,  many  of  the  witnesses  examined  up- 
on the  trial,  who  seem  to  have  been  men 
possessed  of  more  than  an  ordinary  degree 
of  intelligence  and  acumen,  confessed  their 
hiablllty  to  comprehend  without  assistance 
from  the  court  or  counsel  the  distinction  be- 
tween general  and  special  benefits  to  the 
proper^  Involved,  when  applied  to  inquiries 
of  this  nature.  Tet  to  aid  the  Jury  there 
were  propounded  upon  this  vital  inquiry  In- 
structions abstract  In  form,  which  have  been 
differently  Interpreted  almost,  if  not  alto- 
gether, as  frequently  as  any  other  subject 
considered  by  courts  and  authors  of  law 
text-books.  Concededly  the  statement  and 
application  of  the  doctrine  of  special  bene- 
fits is  inextricably  Involved  In  confusion. 
Besides,  a  correct  understanding  of  the  prin- 
ciple embodied  In  the  Instructions  does  not 
always  assure  its  correct  application  by  the 
Jnry.  What  properties  are  "similarly  situ- 
ated"— an  expression  sometimes  used  In  the 
dedslotis — is  a  question  as  to  which  exist 


grave  doubts  in  the  minds  of  ordinary  men. 
The  mere  location  on  the  street  of  property 
couvenlenced,  perhaps  benefited,  by  a  public 
improvement,  does  not  necessarily  exclude 
the  Idea  of  general  or  special  benefits  to  oth- 
er properties  not  on,  but  near,  such  street; 
and  yet  the  rule  obtaining  in  this  state  does 
exclude  the  benefits  accruing  to  properties  In 
the  same  community,  although  other  Juris- 
dictions extend  the  doctrine  so  as  to  include 
them.  Again,  the  measure  of  damages  pre- 
scribed In  the  Instructions  requires  the  Jury 
to  ascertain  as  best  they  can  the  difference 
In  value  Immediately  before  and  Immediately 
after  the  Improvement  Is  made,  ignoring  gen- 
eral benefits  and  deducting  special  benefits, 
when  benefits  of  each  character  doubtless 
bad  theretofore  accrued  In  contemplation 
of  the  projected  improvement  and  before 
work  thereon  began.  These  difficulties  are 
pointed  out,  not  for  the  purpose  of  disturb- 
ing the  measure  prescribed  with  more  or 
less  exactness  In  many  of  our  decisions,. but 
to  Illustrate  the  Improbability  of  a  Jury  of 
laymen  possessing  the  capacity  to  absorb  and 
apply  that  standard  of  measurement  sup- 
plied to  guide  their  deliberation  when  pre- 
sented in  an  abstract  form  without  any  at- 
tempt to  assist  them  in  the  proper  applica- 
tion of  the  standard  to  the  facts  before 
them.  But,  to  avoid  any  misapprehension. 
It  Is  proper  to  observe  that  one  of  the  ear- 
liest and  perhaps  an  accurate  abstract  defi- 
nition of  peculiar  benefits,  applicable  alike 
to  this  case  and  to  condemnation  proceed- 
ings, is:  Such  benefits  as  particularly  and 
exclusively  affect  the  particular  tract  of 
land  damaged,  and  not  advantages  of  'a. 
general  character  which  may  be  or  are  de- 
rived In  common  by  the  owners  of  land  along 
the  line  of  Improvement  or  benefits  derived 
by  the  community  at  large.  Railroad  Co. 
V.  Foreman,  24  W.  Va.  662;  James  River 
Co.  V.  Turner,  9  Leigh  (36  Va.)  313.  See, 
also,  Harman  v.  Bluefield,  70  W.  Va.  135,  73 
S.  E.  296. 

Apart  from  the  Irregularity  noted,  which 
may  be  cured  upon  the  second  trial,  the 
Instructions  given  are  not  erroneous,  except 
No.  5  requested  by  plaintiff,  which  is  unin- 
telligible as  It  appears  In  the  record,  and  ex- 
cept No.  5  given  for  defendant,  which  is 
erroneous  in  principle,  if  not  misleading. 
PlaintifTs  instruction  No.  1,  we  think,  is  not 
subject  to  the  criticism  urged  against  it. 
It  does  not  foreclose  inquiry  into  the  ques- 
tion of  liability,  as  defendant  contends. 
What  has  been  said  as  to  the  broken  sewer 
and  accumulation  of  water  Indicates  the  Im- 
propriety of  the  Instructions  requested  up- 
on these  matters.  As  the  evidence  upon 
another  trial  may  be  materially  different,  it 
Is  not  proper  now  to  Indfcate  our  views  upon 
the  criticism  urged  against  the  amount  of 
the  verdict  and  Judgment. 

We  therefore  reverse  the  Judgment,  set 
aside  the  verdict,  and  remand  th^  action  for 
a  new  trlaL  j 
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SHtJMAN  ▼.   SHUMAN.     (No.  3012.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  23. 1917.) 

(B»tt<thu$  by  the  Court.) 
t,  Pi-EADiRa  <s=»14S— Recoupmen't— NoTitaB— 

SUFnCIKNCT. 

Notice  only  being  necessary  to  entitle  a  de- 
fendant to  recoup  damages  for  a  breach  of  the 
contract  on  which  plaintiff  sues,  a  special  plea 
filed  in  such  case,  although  unnecessary  as  a 
plea,  should  be  treated  as  notice,  and,  If  suffi- 
cient as  such,  should  not  be  stricken  from  the 
record. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  292 ;   Dec.  Dig.  ®=»143.] 

2.  Payment  iS=»63(3)— Pleading — ^Xecessitt. 
Payment,  unless  partial  only,  may  be  proven 
under  the  general  issue  in  assumpsit, 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §§  158,  159 ;  Dec  Dig.  «=»63(3).] 

8.  Payment  ®=>5— Mode— Effect. 

Payment  of  a  debt  to  a  third  person,  with 
the  approval,  or  at  the  request  of  the  creditor, 
is,  in  legal  effect,  a  payment  to  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Oent  Dig.  §§  7,  8 ;   Dec.  Dig.  ®=»5.] 

4.  Witnesses    <S=9l29— Competenot— Tbaks- 

ACTI0N8  with  DECEASED  PERSON. 

Where  plaintiff's  action  is  based  on  defend- 
ant's personal  promise  to  him,  defendant  is  a 
competent  witness  to  prove  a  discharge  thereof 
by  payment  made  by  him  to  plaintiff^  mother, 
notwithstanding  her  decease  at  the  time  such 
testimony  is  offered.  The  testimony,  in  such 
case,  not  being  against  the  plaintiff  in  his  ca- 
pacity of  administrator,  heir  at  law,  distributee, 
legatee,  or  assignee  of  the  deceased,  section  23, 
c.  130,  Code  1913  (section  4879),  makes  defend- 
ant a  competent  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  556-560;  Dec  Dig.  «=>129.] 

6.  WiTNKfiSEB    «=»414(1)— Cobboboratiou  — 

Competency  of  Evidence. 
Where  the  defense  is  payment,  made  to  a 
third  person  at  the  request  of  plaintiff,  evidence 
tending  to  prove  that  plaintiff,  as  administrator 
of  such  third  person,  in  whose  estate  both  he 
and  defendant  were  jointly  interested,  paid  to 
defendant  his  share  of  the  proceeds  thereof,  aft- 
er the  debt  sued  for  was  payable,  and  without 
then  making  any  claim  tnercfor  or  reference 
thereto,  is  admissible,  as  corroborative  of  de- 
fendant's testimony  concerning  payment. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1287;  Dec.  Dig.  <8=5>414(1).] 

Error  to  Circuit  Court,  Wetzel  County. 

Action  by  Sylvester  M.  Shuman  against  T. 
A  Shuman.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.  B«versed 
and  remanded  for  new  triaL 

LarrlCk  &  Lemon,  of  New  Martlnsrllle,  for 
plaintiff  In  error.  Thos.  P.  Jacobs  and  F.  V. 
lams,  both  of  New  Martinsville,  for  defend- 
ant In  error. 

WILLIAMS,  J.  In  February,  1907,  Jesse 
Shuman  died  seised  of  a  tract  of  247  acres 
of  land,  leaving  to  sdrvlve  him  a  widow,  Mas- 
sa  Shuman,  and  fire  children  as  his  only 
heirs,  two  of  whom  are  the  plaintiff  and  the 
defendant  On  the  17th  of  June,  1907,  S.  M. 
Shuman,  the  plaintiff,  sold  his  one-fifth  un- 


divided interest  In  the  Pittsburg  seam  o£ 
coal  underlying  said  tract  of  land  to  hla 
brother  T.  A.  Shuman,  the  defendant,  at  the 
price  of  $1,235,  payable  in  10  days  thereaft- 
er. Within  the  10  days  defendant  paid  to 
plaintiff  $823.32,  two-thirds  of  the  price,  and 
thereupon  a  deed  was  immediately  made  by 
all  five  of  the  joint  owners,  in  which  the 
widow  Joined,  conveying  the  entire  Pittsburg 
vein  of  coal  underlying  the  land,  together 
with  certain  mining  privileges,  to  H.  C.  Babb. 

This  action  of  assumpsit  is  brought  to  re- 
cover the  balance  claimed  by  plaintiff  to  b« 
due  on  the  contract  of  sale  to  bis  brother.  - 
Defendant  pleaded  the  general  issue,  and  also 
tendered  and  was  permitted  to  file  five  special 
pleas,  all  of  which  however  were,  on  motion 
of  plaintiff  made  at  a  subsequent  term,  strick- 
en out  over  defendant's  objection.  The  case 
was  then  tried  on  the  general  Issue,  resulting 
In  a  verdict  for  plaintiff  at  the  direction  of 
the  court.  The  defendant's  motion  to  set  the 
verdict  aside  was  overruled  and  Judgment  en- 
tered thereon  for  $635.33. 

■  [1]  Striking  out  defendant's  special  pleas 
is  assigned  as  error.  The  first  plea  avers 
plaintiff  agreed  to  sell  and  convey  to  defend- 
fmt  the  one-fifth  Interest  in  the  coal,  free 
from  all  Incumbrances,  and  that,  pursuant  to 
that  agreement,  plaintiff,  at  the  request  of 
defendant,  executed  a  deed  with  covenants  of 
general  warranty  of  title  to  H.  C.  Babb ;  that 
Massa  Shuman,  widow  of  Jesse  Shuman,  de- 
ceased, was  then  entitled  to  dower  in  the 
coal,  which  was  an  existing  incumbrance,  and 
therefore  constituted  a  breach  of  plaintilTs 
warranty;  that  defendant  was  compelled  to 
pay  her  the  sum  of  $411.67  In  order  to  pro- 
cure a  release  of  her  dower  right  In  the  coal ; 
and  that  he  has  thereby  sustained  damages 
equal  to  the  amount  of  plaintiff's  claim.  By 
this  plea  defendant  seeks  to  recoup  damages 
growing  out  of  the  transaction  which  forms 
the  basis  of  plaintiff's  suit,  which  hi  may  do. 
But  a  special  plea  setting  up  this  defense 
was  not  necessary.  A  defendant  may  recoup 
under  the  general  issue,  by  giving  notice  of  his 
purpose  to  do  so.  Organ  Co.  v.  House,  25  W. 
Va.  64,  and  Franklin  v.  Lumber  Co.,  66  W. 
Va.  164,  66  S.  E.  225.  But,  although  not  nec- 
essary as  a  plea,  it  should  have  been  regard- 
ed as  a  notice  of  recoupment  and  not  have 
been  stricken  from  the  record.  McClanahaa 
V.  Caul,  63  W.  Va.  418,  60  S.  E.  382. 

[2]  Plea  No.  2  avers  that  payment  of  the 
sura  sued  for  was  made  to  Massa  Shuman, 
the  widow,  at  the  special  request  and  Instance 
of  plaintiff.  Payment  by  the  debtor  to  a 
third  person,  by  direction  of  the  creditor,  is 
as  valid  as  if  made  to  the  creditor  in  person. 
Exchange  Bank  v.  Cookman,  1  W.  Va.  69;  30 
Cyc.  1183;  Hurst  v.  Whltly,  47  Ga.  366;  and 
Baughan  t.  Brovra,  Adm'r,  122  Ind.  115,  23 
N.  &  695.  And  the  defense  of  payment  need 
not  be  specially  pleaded,  but  may  be  proven 
under  the  general  issue.  Shore  v.  Powell, 
71  W.  Va.  61,  76  S.  E.  128.     However,  the 
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rale  la  different,  requiring  plea  of  payment 
and  bill  of  particulars,  if  the  payment  is  par- 
tial only.  SluinkUn  v.  Ctisamore,  4  W.  Va. 
134;  Simmons  v.  Trumbo,  9  W.  Va.  868;  and 
Lawson  v.  Zlnn,  48  W.  Va.  312,  37  S.  E.  612. 
Hence  this  plea  was  unnecessary,  and  there- 
fore properly  stricken  from  the  record. 

Pleas  Nos.  3,  4,  and  6  set  up,  in  varying 
form,  the  same  defenses  averred  In  the  first 
two  special  pleas,  and  were  therefore  proper- 
ly rejected. 

[3]  It  is  admitted  that  defendant  paid  two- 
thirds  of  the  amount  for  which  the  note  was 
given  within  the  time  specified,  and  defendant 
offered  to  prqve  that  he  paid  the  remaining 
third  to  Massa  Shuman,  the  widow,  at  plain- 
tiff's request ;  but  the  court  refused  to  admit 
this  testimony.  Payment  to  a  third  person 
by  direction  of  the  creditor  being  a  1^^  dis- 
charge of  the  debt,  this  testimony  was  admis- 
sible. It  tended  to  prove  a  fact  which  should 
have  been  submitted  to  the  jury,  and  which. 
If  proven  to  their  satisfaction,  was  a  com- 
plete defmse. 

[4]  Although  defendant's  competency  to 
prove  payment  to  his  mother,  she  being  dead 
at  the  time  of  the  trial,  is  not  mentioned  in 
brief  of  counsel,  nevertheless  we  think  it 
proper  to  pass  upon  that  question,  as  it  is 
likely  to  arise  on  a  new  trial.  The  excep- 
tion Id  section  23,  c.  130,  Ck>de  (secUon  4879), 
excluding  parties  to  a  suit  and  persons  in- 
terested In  its  result'  from  testifjrlng  concern- 
hig  personal  transactions  with  persons  de- 
ceased at  the  time  such  testimony  is  offered, 
does  not  apply  in  this  case,  for  the  reason 
that  plaintiff  is  not  asserting  a  claim  in  his 
official  capacity  as  administrator  of  his  moth- 
er, nor  as  her  heir  at  law,  distributee,  lega- 
tee, or  assignee.  His  cause  of  action  grows 
out  of  the  personal  contract  between  himself 
and  defendant.  It  established  the  relation  of 
debtor  and  creditor  between  them,  and  plain- 
tiff's relationship  to  the  deceased  party,  to 
whmn  defendant  claims  to  liave  made  pay- 
ment, does  not  render  him  incompetent  to 
prove  the  fact.  The  testimony  offered  is  not 
against  him  in  any  one  of  the  capacities  enu- 
merated in  the  statute,  the  purpose  of  which 
was  to  remove  the  ihcompetency,  as  witness- 
es, of  parties  to  suits  and  persons  interested 
In  the  results  thereof,  which  existed  at  the 
c<Hmnon  law,  except  in  so  far  as  the  testi- 
mony qf  such  witness  related  to  personal 
transactions  between  himself  and  a  person  de- 
ceased or  insane  at  the  time  the  testimony  is 
offered,  and  only  then  is  such  witness  incom- 
petent when  the  testimony  Is  against  a  person 
whose  claim  or  interest  in  the  suit  is  derived 
bf  virtue  of  liis  relation  to  the  deceased  as 
personal  representative,  heir  at  law,  distribu- 
tee, legatee,  or  assignee. 

[<]  Defendant  offered  to  prove  that  plain- 
tiff, as  administrator  of  their  mother,  disburs- 
ed to  him  his  distributive  share  of  the  pro- 
ceeds of  her  estate,  long  after  the  note  sued 
on  was  payable,  and  did  not  then  mention  the 


debt  now  sued  for;  but  the  court  refused  to 
admit  this  testimony.  This  testimony,  whUe 
not  direct,  is  nevertheless  corroborative  of  de- 
fendant's testimony  tending  to  prove  payment 
to  his  mother  and  should  have  been  admitted. 

Plaintiff  requested  two  Instructions  to  be 
given  to  the  Jury,  both  of  which  were  refused. 
The  first  one  was  to  the  effect  that,  if  the 
jury  believed  from  the  evidence  plaintiff  and 
defendant  agreed  that  one-third  of  the  money 
due  on  the  contract  should  be  paid  to  their 
mother  and  defendant  did  thereafter  pay  that 
amount  to  her,  they  should  find  for  the  de- 
fendant. The  second  would  have  told  the 
Jury  that,  if  they  believed  from  the  evidence 
defendant  paid  said  sum  to  his  mother,  and 
plaintiff  thereafter  ratified  and  confirmed 
said  payment,  they  should  find  for  defendant. 

The  court's  refusal  to  give  these  instruc- 
tions was  consistent  with  its  mlings  on  the 
evidence,  which  rulings  we  have  determined 
were  erroneous.  Defendant's  testimony  be- 
ing excluded,  there  was  no  basis  for  the  in- 
structions. But  they  should  be  given,  If 
again  requested  on  a  new  trial,  provided  de- 
fendant's evidence,  which  was  erroneously  ex- 
cluded, is  offered  on  such  trial. 

For  the  reasons  already  given,  it  was  error 
for  the  court  to  direct  a  verdict  for  plaintiff. 
The  conflicting  testimony  presents  a  fact 
which  the  Jury  should  determine. 

The  judgment  is  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  for  a  new 
triaL 

(19  Oa.  App.  242) 

JOKES  et  ai  T.  WRIGHT  et  al.    (No.  8121.) 

(Court  of  Appeals  of  Geortcia,  Division  No.  1. 
Feb.  1,  1917.) 

(ByUabvs  hy  the  Court.) 

1.  Attobnky  and  (Jlient  i8=»129(2)— Mutcal 
Rights  and  LiABiLrriES  —  Neolioenck  or 

AnOBNST. 

In  an  action  against  an  attorney  at  law  to 
recover  the  amount  of  a  claim,  alleged  to  have 
been  lost  because  of  his  negligence  or  miscon- 
duct, it  is  necessary  to  allege  not  only  that  the 
claim  was  a  valid  one,  but  that  the  debtor  was 
solvent.  In  such  case  the  attorney  is  liable  only 
for  the  actual  injury  bis  client  has  received,  and 
not  for  the  mere  nominal  amount  involved  in 
the  litigation. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  ;§  288,  289;  Dec.  Dig.  «S=» 
129(2).] 

2.  Pleading   <S=218(4)  —  Demubbkb  —  Steik- 

INQ    PKTniON. 

The  petition  against  an  attorney  for  the  re- 
covery of  actual  and  punitive  damages  for  neg- 
ligent advice  and  conduct  in  the  management 
of  a  case,  alleged  to  have  resulted  in  the  loss  of 
the  plaintiff's  claim,  was  properly  stricken  on  de- 
murrer, in  the  absence  of  an  allegation  that  the 
claim  was  a  valid  one,  and  that  the  debtor  was 
solvent 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  <e=»218(4).] 


Error  from  Superior  (^nrt,  Floyd  County; 
W.  J.  Nunnally,  Judge. 

«=>For  otlur  cu««  lee  same  topic  and  KBY-NUMBBR  in  all  Key-Numbsred  DigesU  and  IndezM'^^TO^  IL 
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Action  by  Mrs.  M.  C.  Jones  and  otheis 
against  Seaborn  Wrlgbt  and  another.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   AtUrmed. 

J.  P.  Jones,  of  Rome,  and  Jones  &  Cbam- 
bers,  of  Atlanta,  for  plaintiffs  in  error.  J. 
B.  Dean  and  G.  B.  Maddox,  both  of  Rome, 
and  Little,  Powell,  Smith  &  Goldstein,  of 
Atlanta,  for  defendants  In  error. 

GEORGE,  J.  Mrs.  Jones  and  her  two 
children  brought  suit  against  Seaborn  and 
Barry  Wright  The  petition  alleged  that 
the  plaintiffs  were  legatees  under  the  will  of 
J.  P.  Jones,  deceased,  and  that  one  T.  B, 
Jones,  of  Bartow  county,  was  the  execu- 
tor of  said  will,  and  that,  as  such  legatees, 
they  bad  a  cause  of  action  against  the  ex- 
ecutor for  failure  to  execute  the  provisions 
of  the  will;  that  the  defendants,  attorneys 
at  law,  were  employed  by  the  petitioners  to 
represent  them  in  the  prosecution  of  their 
claim  against  the  executor,  and  accepted 
the  employment  and  undertook  to  perform 
the  legal  services  necessary  In  their  behalf. 
The  petition  is  voluminous.  Counsel  for  the 
plaintiffs  have,  however,  In  the  main,  proper- 
ly construed  the  petition,  and,  according  to 
the  construction  placed  upon  the  petition  by 
counsel  themselves,  all  of  the  damage  claim- 
ed against  the  defendants  arose  by  reiason  of 
the  following: 

"First,  erroneous  legal  advice  rendered  by  said 
attorneys  negligently  during  their  employment, 
and  in  the  conduct  of  litigation,  as  more  particu- 
larly described  in  said  original  and  amended  pe- 
tition; second,  the  negligent  handling,  manage- 
ment, and  conduct  of  said  litigation  entrusted  to 
them  by  the  plaintiffs;  third,  the  violation  bj 
said  attorneys  of  express,  direct,  and  material 
instructions  given  to  them  by  the  plaintiffs  dur- 
ing their  employment,  and  with  reference  to  the 
institution,  conduct,  and  management  of  said 
litigation;  fourth,  the  fraudulent  conduct  of 
said  attorneys  in  continuing  to  advise  plaintiffs 
erroneously,  and  in  permitting  plaintiffs  to  act 
on  judgments  and  decrees  negligenUy  entered 
and  taken  by  said  defendants,  and  in  thereby 
permitting  said  plaintiffs  to  become  bound  by 
said  judgments  or  decrees,  and  to  lose  all  rights 
to  move  to  set  aside  said  judgments  or  decrees, 
notwithstanding  and  after  said  defendant  atior- 
neys  had  knowledge  of  and  knew  of  the  legal 
effect  of  such  previously  entered  decrees  no  neg- 
ligenUy taken  by  them ;  fifth,  fraudulently  con- 
cealing from  their  clients,  the  plaintiffs,  the 
afore-mentioned  violation  of  and  disobedience  to 
instructions  given  by  said  plaintiffs  with  refer- 
ence to  and  during  the  conduct  of  said  litiga- 
tion." 

[1,2]  To  the  petition  as  amended  the  de- 
fendants filed  demurrers,  both  general  and 
special,  and,  on  argument,  the  court  sustain- 
ed the  demurrers  generally  and  dismissed  the 
petition.  The  petition  is  based  upon  alleged 
negligence  of  the  attorneys  in  giving  erro- 
neous advice  to  the  petitioners,  and  in  the 
conduct  and  management  of  the  litigation. 
The  wjole  case  is  predicated  upon  this 
ground.  It  Is  true  that  fraud  Is  alleged,  but 
all  of  the  allegations  of  fraud  made  in  the 
petition  were  added  by  amendment  to  prevent 
the  bar  of  the  statute  of  limitations;    the 


original  petition  disclosing  that  all  the  mat- 
ters and  things  complained  of  occurred  more 
than  four  years  prior  to  the  commencement  of 
the  action.  Construed,  as  pleadings  must 
be,  most  strongly  against  the  pleader,  this  Is 
the  whole  purpose  of  the  fraud  alleged  In  the 
petition.  The  petition  does  not  allege  that 
the  executor,  against  whom  the  original  ac- 
tion was  brought,  was  solvent,  but,  on  the 
contrary,  the  allegatirais  show  that  the  ex- 
ecutor filed  his  petition  in  bankruptcy  be- 
fore, or  during  the  pendency  of,  the  litigation, 
and  the  inference  is  that  he  was  insolvent 
It. is  true  that  the  petitioners  claimed  the 
benefit  of  a  certain  mortgage  executed  by  the 
executor  upon  his  home,  but  it  Is  further 
true  that  the  petitioners,  through  the  servic- 
es of  the  defendant  attorneys,  successfully 
sustained  their  lien  on  the  property  of  the 
executor,  over  adverse  claimants,  and  had  a 
decree  against  the  property  to  satisfy  a  judg- 
ment in  excess  of  $5,000.  It  Is  neither  charg- 
ed nor  shown  by  any  allegation  In  the  peti- 
tion that  any  additional  sum  oould  legally 
have  been  recovered  by  the  petitioners  out 
of  the  security  of  the  mortgage  alleged  to 
have  been  executed  by  the  executor  for  the 
benefit  of  petitioners,  if  proper  advice  had 
been  given  and  diligent  service  rendered  by 
the  defendant  attorneys. 

There  was  no  error  In  sustaining  the  de- 
murrer to  the  petition  as  amended.  A  dis- 
cussion of  the  several  grounds  of  the  demur- 
rer iB,  in  our  view  of  this  case,  unnecessary. 
In  an  action  against  an  attorney  to  recover 
the  amount  of  a  claim,  alleged  to  have  been 
lost  because  of  his  negligence  or  misconduct, 
it  is  necessary  that  the  petition  against  him 
show  that  the  lost  daim  was  a  valid  one 
under  the  law,  and  that  the  debtor  was  sol- 
vent An  action  for  the  negligence  of  the  at- 
torney in  the  unskillful  conduct  and  manage- 
ment of  UUgatton  is  for  the  value  of  the 
claim  lost  through  such  negligence.  The 
claim  must  be  valid,  and  eveiy  fact  essential 
to  its  validity,  when  called  for  by  special 
demurrer,  must  appear,  and  it  must  further 
appear  that  the  party  against  whom  the 
claim  was  asserted  was  solvent.  6  Thompson 
on  Negligence,  g  6698;  6  Corpus  Juris,  710; 
Bennington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262;  Staples  v.  Staples,  85  Va.  76,  7  S.  E. 
199;  Civil  Code  of  Georgia,  §  4300.  The 
foregoing  Is  simply  an  application  of  the 
doctrine,  everywhere  recognized,  that  a  party 
claiming  damages  must  prove  not  only  the 
wrong,  but  the  amonnt  of  bis  dantage  as  well. 
In  this  case  the  petitioners'  damage.  If  any, 
was  the  loss  sustained  by  them  of  a  claim 
against  the  executor;  and  it  is  necessary  that 
the  petitioners  aver  and  affirmatively  show 
that  they  held  a  valid  claim  against  the  ex- 
ecutor, and  that  the  executor  was  able  to 
pay  the  daim  or  some  part  thereof.  Xt  the 
claim  against  the  executor  is  not  enforceable, 
or  If  the  executor  Is  not  able  to  respond 
thereto,  there  can  be  no  basis  for  a  recovery 
of  the  attorneys  l^or  .thet  n^Iige^t  manage- 
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ment  of  the  litigation  against  the  executor. 
If  it  Is  true  that  nominal  damages  may  be 
recovered  for  actionable  negligence  of  an 
attorney,  either  in  the  giving  of  erroneous 
advice  or  In  the  unsklllfal  management  of  a 
cause,  the  petitioners  In  this  case  did  not 
claim  nominal  damages,  but,  on  the  contrary, 
asked  for  substantial,  actual,  and  punitive 
damages.  Sparlis  Milling  Co.  v.  "Western  Un- 
ion Telegraph  Co.,.  9  Ga.  App.  728,  72  S.  B. 
179  (2). 
Judgment  afDrmed. 

YfAiyn,  0.  J.,  and  LUKE,  X,  concur. 

(19  Ga.  App.  a»)  -="=■ 

GEORGIA  REALTT  CO.  v.  BANK  OP  COV- 
INGTON et  al.     (No.  7680.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  1.  1917.) 

(SifUahtu  hv  the  Court.) 

1.  MOBTGAOKS    «=>56ft— I/IKS— PBIOWTIM. 

In  tlie  aljeenoe  of  an  agreement  or  a  special 
equity  to  the  contrary,  the  assignees  and  hold- 
era  of  several  separate  notes  secured  by  a  mort- 
gage or  otherwise  are  entitled  to  sbare  pro  rata, 
and  witlioat  any  preference,  in  the  proceeds  aris- 
ing from  the  sale  of  the  security,  when  insuffi- 
cient to  satisfy  them  all;  and  this  is  true,  al- 
though the  notes  mature  on  different  dates  and 
the  assignments  are  made  to  different  persons 
and  at  different  times. 

[Ed.   Note.— For  other  cases,   see  Mortgages, 
C!ent.  Dig.  i  1630;  Dec.  Dig.  «=>566.] 

2.  MoBTOAOKS  €=9566— Luk— PaioBiTiKB. 

Where  several  notes  are  secured  by  a  mort- 
age or  otherwise,  and  the  bolder  of  the  secu- 
rity transfers  one  of  the  notes  and  retains  the 
others,  the  transferee  has  a  preference  over  the 
assignor,  if  the  security  is  InsufiSdent  to  pay 
all  the  notes.  The  equity  existing  in  favor  of 
the  assignee  and  against  the  assignor  in  such 
case  is  considered  sufficient  to  create  a  prefer- 
ence in  favor  of  the  assignee. 

{Ed.  Note. — For  other   cases,  see  Mortgages, 
Cent^  Dig.  i  1630;    Dec  Dig.  <S=a566.] 

(Additional  ByXlahus  by  Editorial  Btaif.) 

3.  JuDOMEirr    «=>678(2)  —  CoNcr-usivENEss  — 
Pebsors    Cowcludei>— Pkesons    Not   Pab- 

TllS. 

A  judgment  in  favor  of  the  holder  of  one  of 
several  notes  secured  by  mortgage,  declaring  a 
special  lien  on  the  land,  is  not  binding  upon  the 
holder  of  other  notes,  who  was  not  a  par^r  to 
the  suit. 

[EVL  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1196;  Dec.  Dig.  <S=>678(2).] 

4.  MOBTOAOES  ^=9566 — T.1IISN — Fbiobitt. 

A  deed  made  as  additional  security  to  the 
assignee  of  notes  secured  by  a  former  mortgage 
of  the  same  land,  reciting  the  existence  of  two 
other  notes  secured  by  the  same  mortgage  and 
previously  assigned,  and  requiring  production 
of  snch  other  notes,  marked  "Paid,"  as  a  condi- 
ti<»  precedent  to  the  delivery  of  an  escrow  deed 
of  tiie  land,  does  not  give  the  prior  assignee  a 
preference  claim  over  the  sul>8equent  assignee 
to  the  proceeds  of  sale  under  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1630;  Dec.  Dig.  «e=»566.] 

5.  MoBTGAOKS    ®=>568  —  F0RECI.OBUBK  —  Pbo- 
CEEDINO  TO  DlSTBIBTTTB  PBOCEKDS. 

A  proceeding  by  a  Junior  mortgagee  to  dis- 
tribate  money  in  the  hands  of  a  sheriff  in  fore- 


closure proceedings  by  a  rule  against  the  sher- 
iff is  essentially  an  equitable  proceeding,  and 
resort  to  a  court  of  equity  need  not  be  ha^, 
though  the  petitioner  for  the  rule  had  not  sued 
its  notes  to  judgment 

(Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f|  1639-1646;  Dec.  Dig.  «8=»668.1 

Error  from  City  Court  of  Atlanta;  H.  M. 
Held,  Judge. 

Suit  by  B.  V.  Carter,  guardian,  against 
J.  S.  C.  Callaway  and  another,  In  which  the 
Georgia  Realty  Company  and  the  Bank  Of 
Covington  Intervene.  From  a  Judgment  In 
favor  of  the  Bank  of  Covington,  the  Georgia 
Realty  Company  brings  error.    Reversed. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  In  error.  B.  W.  Mllner,  of  Coving- 
ton, and  Dorsey,  Shelt(Hi  &  Dorsey,  of  At- 
lanta, for  defendant  in  error. 

GEORGE,  J.  S.  O.  and  T.  M.  Callaway 
held  Utle  to  land.  On  July  2,  1912,  they  con- 
veyed this  land  by  deed  to  E.  V.  Carter, 
guardian,  to  secure  a  loan  of  $8,0(X).  All 
legal  title  was  thereby  conveyed.  On  Sep- 
tember 30,  1912,  the  Callaways  made  a  deed 
conveying  this  land  to  the  Southern  Finance 
Corporation,  now  the  Southern  Trust  Com- 
pany, subject  to  the  said  loan;  title  being 
still  in  E.  v.  Carter,  guardian,  as  security 
for  the  loan.  On  September  1,  1914,  the 
Southern  Trust  Company  executed  Its  bona 
for  title  to  the  said  land  to  J.  T.  Daves,  sub- 
ject to  the  said  loan;  title  being  still  in  E.  V. 
Carter,  guardian,  as  security  for  the  loan. 
Daves  assumed  payment  of  the  loan,  made  a 
cash  payment  upon  the  land,  and  executed 
four  notes,  of  $3,000  each,  maturing  Septem- 
ber 1, 1915, 1916, 1917,  and  1918,  respecUvely, 
for  the  balance  of  the  purchase  money.  On  Oc- 
tot>er  27,  1914,  the  Southern  Trust  Company 
sold  the  two  notes  maturing  September  1, 
1915  and  1916,  to  the  Bank  of  Covington; 
the  bank  buying  bona  fide,  for  value,  and 
l)efore  maturity.  On  December  16,  1914,  the 
Southern  Trust  Company  sold  the  two  re- 
maining purchase-money  notes,  maturing 
September  1,  1917  and  1918,  to  the  Georgia 
Realty  Company,  which  aiao  bought  bona 
fide,  for  value,  before  maturity.  The  South- 
ern Trust  Company  made  a  deed  to  the  Geor- 
gia Realty  Company  as  additional  security, 
conveying  its  equity  In  the  said  land  and  con* 
talning  the  following  recital: 

"This  deed  is  made  to  secure  payment  of  two 
purchase-money  notes  for  $3,000,  each  datjed 
September  1,  1914,  and  maturing  September  1, 
1917,  and  September  1,  1918,  respectively,  and 
being  Nos.  3  and  4,  respectively,  said  notes 
having  been  given  by  said  Joel  T.  Daves  as 
part  purchase  monev  for  above-described  prop- 
erty under  bond  for  title  above  mentioned, 
notes  1  and  2  of  the  series  having  previously 
been  sold  to  the  Bank  of  Covington.  An  escrow 
deed  in  compliance  with  the  aforesaid  bond  has 
this  day  been  executed  and  deposited  with  the 
notes  tnis  day  sold  to  the  grantee.  Wherefore, 
upon  payment  of  the  notes  this  day  sold  to  the 
grantee  herein  and  the  production  of  notes  Nos. 
1  and  2  (sold  to  the  Bank  of  (jovlngton  as  afore- 
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said)  marked  'Paid,'  the  escrow  deed  aforesaid 
shall  be  delivered  to  Joel  T.  Daves,  or  his  as- 
signee, whereupon  this  deed  shall  be  void  and 
of  no  further  force  or  effect." 

On  February  9,  1916,  the  deed  from  the 
Southern  Trust  Company  to  the  Georgia 
Realty  Company  was  duly  recorded,  tn  Jan- 
uary, 1916,  In  the  dty  court  of  Atlanta,  judg- 
ment was  rendered  In  the  suit  of  the  Bank 
of  CoTlngton  against  J.  T.  Daves  (no  other 
party  defendant)  for  the  amounts  due  on  the 
two  notes  owned  by  It,  and  declaring  a  spe- 
cial lien  on  the  land.  In  March,  1916,  in 
the  city  court  of  Atlanta,  Judgment  was  ren- 
dered in  the  suit  of  B.  V.  Carter,  guardian, 
against  S.  C  and  T.  M.  Callaway,  for  $8,000 
principal,  etc.,  secured  by  the  fee-simple  ti- 
tle to  the  land,  and  superior  to  all  claimSi 
The  sheriff  of  the  dty  court  of  Atlanta,  un- 
der the  Carter  fl.  fa.,  sold  the  entire  legal 
title  to  the  land  for  $10,000.  Out  of  this 
fund  the  Garter  fl.  fa.  was  satisfied  in  full, 
and  the  sheriff  retained  the  sum  of  $356.29. 
The  Georgia  Realty  Company  filed  a  petition 
for  a  rule  against  the  sheriff,  in  the  city  court 
of  Atlanta,  claiming  half  of  the  fund.  The 
Bank  of  Covington  intervened,  claiming  the 
entire  fund.  The  judge  of  the  dty  court,  by 
agreement,  considered  the  case  on  the  facts 
herdn  stated,  and  awarded  the  whole  sum 
in  the  hands  of  the  sheriff  to  the.  Bank  of 
Covington ;  and  to  this  judgment  the  Georgia 
Realty  Company  excepted. 

[3]  1.  The  intervener,  the  defendant  In  er- 
ror, insists  that  It  had  obtained  priority  by 
its  Judgment  against  Daves,  with  a  spedal 
lien  upon  the  land.  We  do  not  think  so. 
Its  Judgment  gives  the  bank  no  added  se- 
curity whatever.  This  judgment  was  not  a 
Judgment  against  the  Callaways,  the  defend- 
ants in  fl.  fa.  from  the  sale  of  whose  prop- 
erty the  funds  in  court  for  distribution  was 
derived.  Moreover,  the  judgment  is. in  no 
way  binding  on  the  plaintiff  in  error,  because 
the  plaintiff  in  error  was  not  a  party  to  the 
suit  in  which  the  Judgment  was  rendered. 
Strickland  et  al.  v.  Bank  of  Cartersvllle,  141 
Oa.  66B,  81  S.  E.  886 ;  Marshall  v.  Charland, 
Adm'x,  109  Ga.  806,  34  S.  B.  671;  Sims  et  aL 
V.  Albea  et  al.,  72  Ga.  751. 

[4]  2.  The  redtal  in  the  deed  from  the 
Southern  Trust  Company  to  the  Georgia 
Realty  Company  does  not,  within  Itself,  cr»- 
ate  any  priority  In  favor  of  the  intervener 
against  the  Georgia  Realty  Company.  Mani- 
festly this  deed  was  given  as  security.  It 
discloses  that  an  escrow  deed  was  deposited 
with  the  Georgia  Realty  Company  at  the 
same  time.  While  it  may  have  been  onnec* 
essary,  it  was  certainly  proper,  to  provide 
that  the  escrow  deed  should  not  be  delivered 
until,  not  only  the  two  notes  owned  by  the 
Georgia  Realty  Company  were  paid,  but  also 
until  the  notes  assigned  to  the  Bank  of  Cot* 
Ington,  were  produced  and  marked  "Satis- 
fled."  It  very  clearly  appears  that  this  re- 
dtal contained  In  the  deed  from  the  Southern 
Trust  Company  to  the  Georgia  Realty  Com- 


pany was  to  accomplish  nothing  more  than 
what  the.  Southern  Trust  Company  had,  by 
its  assignment  of  the  notes  to  the  contesting 
I>arties  In  this  case,  already  done. 

[S]  3.  The  proceeding  to  distribute  money  in 
the  hands  of  the  sheriff  l^  a  rule  against  the 
sheriff  Is  essentially  an  equitable  proceeding. 
Resort  to  a  court  of  equity  need  not  be  had. 
Rucker  ▼.  Tabor  ft  Almand  et  al.,  133  Ga. 
720,  66  S.  B.  917;  National  Bank  of  Athens 
V.  Exchange  Bank  of  Athens,  110  Ga.  692, 
30  S.  E.  2G3;  Berrie,  Sheriff,  T.  Smith,  97 
Ga.  782,  25  S.  E.  757;  Field  V.  Armstrong, 
69  Ga.  179.  The  fact  that  the  petition  for 
the  rule  was  filed  in  the  city  court  of  At- 
lanta does  not  alter  the  principle.  Wright 
et  aL  V.  Brown,  Sheriff,  7  Ga.  App.  389.  CO 
S.  E.  1034.  The  fact  that  the  Georgia  Realty 
Company  had  not  sued  its  notes  to  Judgment 
cannot  alter  the  prlndple.  Smith  et  al.  v. 
Bowne  et  al.,  60  Ga.  485. 

[1]  4.  Since  the  Judge  of  the  dty  court  of 
Atlanta  in  this  proceeding  had  the  authority 
to  determine  the  respective  rights  of  the 
parties  to  the  funds  remaining  in  the  bands 
of  the  sheriff  after  the  payment  of  the  Carter 
judgment,  and  since  no  priority  in  favor  of 
either  party  against  the  other  was  created 
or  obtained  by  the  deed  from  the  Southern 
Trust  Company  to  the  Georgia  Realty  Com- 
pany, or  by  the  judgment  of  the  Bank  of  Cov- 
ington against  Daves,  the  Judgment  award- 
ing the  fund  to  the  bank  can  be  sustained 
only  upon  the  theory  that,  the  security  being 
insoffldent  to  pay  all  the  notes,  the  assign- 
ment to  the  bank  of  the  notes  first  maturing 
being  first  made,  the  bank  .was  entitled  to 
priority  over  the  subsequent  assignee  of  the 
remaining  purchase-money  notes.  This  ques- 
tion is  one  of  primary  importance.  Mort- 
gages are  daily  executed  and  delivered,  se- 
curing a  series  of  notes.  Lands  are  dally 
conveyed  as  security  for  debt  evidenced  by 
more  than  one  note,  and  both  personal  and 
real  property  are  sold,  reserving  title,  or  cre- 
ating a  lien,  for  the  purpose  of  securing  the 
purchase  money,  evidenced  by  many  notes. 
These  notes  find  their  way  Into  the  channels 
of  commerce.  It  is  assumed  for  the  pur- 
poses of  this  casQ,  that  the  priority  of  notes 
secured  by  the  same  mortgage,  or  the  pur- 
chase-money notes  given  for  land,  title  to 
which  is  retained  by  the  vendor,  may  be 
made  the  subject  of  contract  between  the 
parties  Interested,  and  that  a<  general  rule 
fixing  such  priority,  in  a  case  where  the  se- 
curity is  insufildent  to  pay  the  whole  debt, 
applies  only  in  the  absence  of  contract. 

There  are  three  general  rules,  any  one  of 
which  may  govern  the  priority  of  notes  se- 
cured by  the  same  mortgage  and  in  the  pos- 
session of  different  holders:  (1)  The  notes 
may  have  no  priority,  and  share  pro  rata 
the  insuffident  ph>ceeds  of  the  mortgag«?d 
property.  (2)  The  notes  may  have  priority  in 
the  order  in  which  they  fall  due,  without  re- 
gard to  the  date  of  assignment  (3)  The 
notes  may  have  priority  in 
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which  tbey  have  been  assigned,  without  re- 
gard to  tne  date  of  maturity.  In  27  Cyc.  1304 
(c),  these  rules  are  referred  to: 

"The  rule  as  laid  down  in  many  cases  is  that, 
in  the  absence  of  an  agreement  or  special  equi- 
ties to  the  contrary,  the  assignees  and  holders 
of  the  several  separate  notes  of  debts  secured 
Igr  a  mortgage  are  entitled  to  share  pro  rata 
and  without  any  preferences  in  the  proceeds  of 
the  mortgage,  when  insufficient  to  satisfy  them 
all;  and  it  makes  no  difference  that  some  of 
the  debts  matured  earlier  than  the  others  or  that 
the  assignments  were  made  at  different  times. 

"Priority  of  Assignmaiit. — According  to  a  few 
cases  the  rule  is  that  the  holders  of  the  notes, 
in  such  a  case,  are  to  be  paid  in  the  order  in 
vhich  their  assignments  were  made,  unless  the 
mortgage  or  deed  of  trust  which  is  the  common 
secnrity  expressly  prescribes  a  different  order; 
bnt  if  all  are  assigned  concurrently,  all  will 
■bare  pro  rata." 

"Distribution  According  to  Order  of  Maturity. 
—And  there  are  still  other  cases  holding  that 
the  assignment  of  one  of  snch  notes  is  an  equi- 
table transfer  of  the  mortgage  pro  tanto,  and 
the  proceeds  of  a  forecloanre,  if  not  sufficient  to 
pay  all  the  obligations,  should  l>e  applied  to 
the  notes  in  the  order  of  their  maturity,  the 
holder  of  the  note  first  falling  due  being  entitled 
to  satisfaction  in  full  and  then  the  others  in 
their  order." 

The  iutlmation  here  Is  that  the  pro  rata 
rule  Is  supported  by  the  weight  of  authority. 
In  2  Jones  on  Mortgages  (7tb  Ed.)  i  822,  this 
Btatemeut'  occurs: 

"When  there  is  no  implication  of  an  inten- 
tion to  give  priority  to  the  note  assigned,  the 
Indorsement  and  delivery  of  it  carries  with  it  a 
pro  rata  porticm  of  the  security  and  nothing 
more;  The  generally  received  doctrine  is  that, 
is  the  absence  of  agreement  or  special  equities 
to  the  contrary,  the  assignees  of  the  separate 
notes  or  debts  secured  by  a  mortgage  are  en- 
titled to  share  pro  rata  in  the  proceeds  of  the 
mortgage,  without  preference  or  regard  to  the 
order  of  assignment  or  maturity  of  the  debts. 
Knee  the  transfer  of  one  of  several  notes  se- 
cnred  by  the  same  mortgage  carries  with  it  a 

groportionata  share  of  the  security,  it  has  been 
eld  that  the  mortgagee  thereafter  holds  the 
mortgage  in  trust  for  the  assignee  to  the  extent 
of  his  interest." 

In  the  editor's  note  to  Lawson,  Receiver, 
T.  Warren,  42  L.  R.  A.  (N.  S.)  183  (an  Okla- 
homa case),  these  three  general  rules  are  dis- 
cussed at  length,  and  It  is  there  concluded 
that  the  courts  of  final  resort  In  a  majority 
of  the  states  adhere  to  the  pro  rata  rule, 
with  vaiylng  qualitlcations.  The  decisions  of 
New  York,  Massachusetts,  Pennsylvania,  Cal- 
ifornia, Connecticut,  Louisiana,  Vermont, 
and  a  number  of  other  states  follow  this 
rule.  According  to  this  note,  the  courts  in 
Oeoi^^  hold  to  the  pro  rata  rule,  but  this 
statement  is  open  to  question.  The  earlier 
maturity  role  finds  support  in  decisions  of  the 
following  states:  Florida,  Illinois,  Indiana, 
Iowa,  Kansas,  Missouri,  Ohio,  and  Wiscon- 
sin, and  the  reason  of  this  rule  is  strongly 
stated  In  the  case  of  Horn  v.  Bennett,  135 
Ind.  158,  34  N.  B.  321,  24  L.  R.  A.  800,  from 
the  Supreme  Court  of  Indiana,  from  which 
we  quote: 

"When  a  series  of  notes  falling  due  at  various 
dates  are  secured  by  a  mortgage,  •  •  ♦  in 
esse  of  an  assignment  of  the  notes  to  various 
perMms,  they  will  be  treated  as  several  mort- 


gages, and  the  persons  holding  the  notes  matur- 
ing first  will  have  a  prior  lien  to  those  holding 
notes  maturing  subsequently  thereto." 

The  rule  there  stated  is  that: 

"The  assignment  of  the  notes  first  maturing 
carries  with  it  a  pro  tanto  interest  in  the 
mortgage  security— pro  tanto,  and  not  pro  rata." 

The  prior  assignment  rule  Is  supported  by 
decisions  of  the  courts  of  Alabama,  Virginia, 
and  West  Virginia,  according  to  the  editor's 
note  to  the  Oklahoma  case  in  the  42  L.  R.  A. 
(N.  S.)  supra. 

Considering  these  general  rules,  it  must  be 
admitted  that  few  courts  have  applied  them 
rigidly.  Generally  they  have  been  modified, 
abandoned  or  reversed  where  the  Intervening 
equities  demanded  it.  For  instance,  under 
the  pro  rata  rule,  if  it  were  applied  rigidly, 
the  assignee  of  some  of  the  series^  of  notes 
secured  by  one  mortgage  would  have  no  pri- 
ority over  the  assignor  or  mortgagee;  but 
many  of  the  courts  adhering  to  this  rule 
have  considered  the  intervening  equity  exist- 
ing between  the  assignor  and  assignee,  the 
Indorsement  by  the  assignor,  or  at  least  the 
sale  of  the  note  to  the  assignee,  as  sufficient 
to  work  an  exception  to  the  general  rule. 
The  application  of  the  earlier  maturity  rule. 
If  adhered  to  without  exception,  would  oper- 
ate In  some  cases  to  give  the  assignor  or 
mortgagee  a  priority  over  his  assignee,  while 
the  prior  assignment  rule  would  in  every  in- 
stance give  the  assignee  priority  over  the 
mortgagee,  without  the  necessity  of  intro- 
ducing an  exception  to  the  general  rule.  It 
is  to  be  observed  that  the  pro  rata  rule  is  the 
only  one  capable  of  universal  application. 
The  earlier  maturity  rule  presupposes  that 
the  notes  secured  by  one  mortgage  mature 
at  different  dates,  and  the  prior  assignment 
rule  presupposes  different  dates  of  assign- 
ment. 

Let  us  exantine  the  decisions  of  the  Su- 
preme Court  of  this  state.  It  is  taken  as 
settled  in  Wellborn  et  al.v.  Williams  et  al., 
0  Ga.  86,  S2  Am.  Dec.  427,  that  the  assign- 
ment of  a  note  secured  by  a  mortgage  car- 
ries with  it  the  lien  of  the  mortgage  as  an 
Incident  thereta  In  Roberts  v.  Mansfield,  82 
Ga.  228,  this  general  principle  is  recognized, 
and  It  is  there  said: 

"When  one  holds  two  notes,  secured  by  mort- 
gage, and  transfers  the  one,  retaining  the  other, 
the  mortgage  lien  accompanies  the  transfer  of 
the  note  as  an  incident,  and  it  would  seem  that, 
in  case  the  security  falls  short  of  paying  both 
notes,  the  holder  of  the  transferred  note  has 
a  preference  over  the  mortgagee,  who  retains 
the  other." 

That  decision  and  the  decision  in  Crowder 
V.  Dunbar,  74  Ga.  109,  recognizing  the  same 
principle,  are  the  basis  for  section  4276  of 
the  Civil  Code  of  1910,  which  first  appeared 
In  the  Code  of  1896.    This  section  declares: 

"The  transfer  of  notes  secured  by  a  mortgage 
or  otherwise  conveys  to  the  transferee  the  (bene- 
fit of  the  security.  If  more  than  one  note  is 
secured,  and  the '  mortgagee  transfers  some  and 
retains  others,  the  holder  of  the  transferred 
notes  has  a  preference  over  the  mortgagee  if  the 
security  is  insufficient  to  pay  all  the  notes." 
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For  later  cases  bearing  tipon  the  general 
doctrine  incorporated  in  this  Ck>de  section, 
see  Berrie,  Sheriff,  v.  Smith,  97  Ga.  782,  25 
S.  B.  757;  WUllngham  v.  Huguenln,  129  Ga. 
835,  60  S.  E.  186  (2) ;  Setze  v.  First  National 
Bank  of  Pensacola,  140  Ga.  603,  79  S.  E. 
540.  E^om  these  decisions  and  others  deal- 
ing with  the  same  question,  it  is  deducible 
that  the  assignment  of  a  note  secured  by 
mortgage  or  otherwise  conveys  to  the  trans- 
feree the  benefit  of  the  security.  This  is  the 
doctrine  of  the  first  sentence  of  section  4276, 
supra.  This  Is  the  general  doctrine.  This 
statement  of  the  doctrine  does  not  suggest 
that  the'  whole  security  accompanies  the  note 
as  an  incident  thereto,  if  the  mortgage  se- 
cures more  than  one  note.  It  is  dear  that, 
while  the  /ransf er  of  one  of  a  series  of  notes 
secured  by  the  same  mortgage  transfers  the 
benefit  of  the  security  to  the  assignee,  such 
transfer  does  not  have  the  effect  of  divest- 
ing out  of  the  mortgagee  or  assignor  all  In- 
terest In  the  security.  The  general  rule  is 
that,  while  the  transfer  of  one  of  several 
notes  secured  by  the  same  mortgage  conveys 
to  the  transferee  the  benefit  of  the  security. 
It  conveys  to  blm  only  a  pro  rata  interest  in 
the  property  covered  by  the  mortgage.  In 
the  event  the  security  is  insufficient  to  pay 
all  the  notes  the  equity  existing  between  the 
mortgagee,  who  retains  some  of  the  notes, 
and  his  assignee  of  one  or  more  of  the  notes, 
is  considered  sufficient  to  vary  the  general 
rule  and  to  give  the  assignee  preference  over 
the  mortgagee.  In  Smith  et  al.  v.  Bowne,  60 
Ga.  486,  the  Supreme  Court  of  this  state 
held: 

"A  mortgage  upon  land  having  been  made  to 
Mcure  several  negotiable  notes,  and  the  notes 
having  been  passed  to  several  different  holders, 
and  one  of  the  holders  having  obtained  a  gen- 
eral judgment,  and  another  naving  foreclosed 
the  mortgage  in  the  name  of  the  mortgagee  for 
his  use,  a  sale  of  the  premises  under  the  gen- 
eral judgment  passed  the  title  free  from  the 
mortgage  lien,  the  attorney  representing  the 
judgment  of  foreclosure  having  placed  the  exe- 
cution founded  thereon  in  the  hands  of  the  offi-" 
cer  of  the  law  making  the  sale,  and  caused  the 
title,  unincumbered,  to  be  sold,  and  there  being 
no  fraud  in  the  sale,  and  the  premises  having 
brought  full  value,  or  an  amount  approximating 
thereto,  liie  notes  not  covered  by  either  judg- 
ment cannot  be  enforced  against  the  land,  but 
are  thrown,  in  equity,  upon  the  fund  produced 
by  the  sale,  for  their  pro  rata  share  thereof." 

In  that  case  a  bill  In  equity,  made  sub- 
stantially the  case  presented  in  tiie  headnote 
quoted,  and  prayed  that  the  lands  be  resold 
under  the  mortgage  lien  and  the  proceeds  be 
appropriated  to  the  satisfaction  of  the  notes 
held  by  the  complainants.  The  chancellor  to 
whom  the  case  was  submitted  decreed  that 
the  sale  already  made  bad — 

"divested  the  lien  of  the  mortgage  as  to  all  the 
notes,  and  that  the  purchasers  acquired  an  un- 
incumbered title;  that  the  lien  of  the  mortgage 
attached  to  the  proceeds  of  the  sale,  and  that 
complainants  might  have  leave  to  enter  a  rule 
absolute  to  enable  them  to  proceed  against 
■nch  proceeds." 


Bleckley,  J.,  In  his  opinion  sustaining  the 
chancellor,  does  not  set  forth  the  facts  of 
this  case  In  detail,  but  upon  an  examination 
of  the  original  record  it  appears  that  certain 
lands  were  mortgaged  for  the  purpose  of 
securing  12  promissory  notes,  half  of  which 
matured  upon  one  date  and  half  upon  a 
later  date.  Six  of  the  notes  were  for 
$366.66  each,  and  6  were  for  $266.66  each. 
The  complainants  were  the  purdiasers  of  7 
of  the  notes ;  one  Truluck  was  the  purchas- 
er of  1  of  the  notes,  and  one  Vamer  was  the 
purchaser  of  4  of  the  notea  All  of  the  as- 
signees purchased  in  good  faith  and  for  val- 
ue. Truluck  obtained  a  common-law  Judg- 
ment on  his  note,  and  an  execution,  issued 
thereon,  was  levied  upon  the  property  cover- 
ed by  the  mortgage.  Before  the  date  of  sale 
Vamer  foreclosed  the  mortgage  and  placed 
the  mortgage  fl.  fa.  in  the  hands  of  the  sher- 
iff. The  complainants  were  not  parties  to 
either  of  these  proceedings.  The  mortgaged 
property  brought  at  the  sale  by  the  sheriff 
$1,505.  This  amount  was  insufficient  to  pay 
all  of  the  notea  While  that  case  differs 
upon  its  facts  from  the  instant  case.  It  is 
held  that  the  complainants  In  that  case  were 
"thrown,  in  equity,  upon  the  fund  produced 
by  the  sale,  for  their  pro  rata  share  thereof." 
According  to  the  (pinion  of  Judge  Bleckley 
In  the  case  last  dted,  it  Is  apparent  that  the 
policy  of  the  law  la  against  repeated 'fore- 
closures of  the  same  mortgage,  and  that,  in 
harmony  with  this  policy,  provision  is  made 
for  a  single  foreclosure  where  the  debt  se- 
cured thereby  falls  due  In  installments.  See 
sections  3272,  32S5,  Code  of  1910. 

[2]  It  is  urged  by  counsel  for  the  defend- 
ant in  error  that  the  Southern  Trust  Com- 
pany could  transfer  to  the  Georgia  Realty 
Company  only  the  rights  it  had  at  the  time 
of  the  transfer,  and  that  when  the  tntst 
company  sold  the  two  notes  to  the  bank, 
and  thereby  transferred  to  it  as  a  necessary 
incident  the  security  of  the  mortgage,  the 
rights  of  the  parties  became  fixed  and  the 
priorities  established,  and  nothing  that  the 
trust  company  could  thereafter  do  could 
change  those  rights.  If  the  mortgagee  as- 
signs one  of  the  two  notes  secured  by  the 
mortgage,  he  does  not  thereby  divest  himself 
of  all  Interest  in  the  security,  but  retains 
his  pro  rata  Interest  therein,  subject  to  this 
exception:  If  the  security  prove  tnsufflcieut 
to  satisfy  both  notes,  by  reason  of  the  equi- 
ties existing  between  the  parties,  the  as- 
signee has  a  preference  over  the  mortgagee 
in  the  distribution  o<  the  proceeds  arising 
from  the  sale  of  the  security.  He  conveys 
only  the  pro  rata  Interest  in  the  security  to 
the  assignee,  and  it  is  only  in  the  event 
the  security  proves  Insufficient  to  pay  the 
whole  debt  secured  by  the  mortgage  that  the 
assignee  is  given  a  preference  over  the  as- 
signor, and  that  is  by  virtue  of  an  exception 
to  the  general  rule  arising  under  the  special 
equities  in  the  case.    When  all  of  the  notes 
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secured  by  a  mortgage  are  transferred,  al- 
tboagb  upon  different  dates  to  different 
transferees,  the  whole  Interest  In  the  securi- 
ty passes  as  an  Incident  to  tJie  notes  trans- 
ferred; but  there  exists.  In  the  absence  of 
contract  to  the  contrary  or  special  reason, 
no  equity  giving  the  first  assignee  the  pref- 
erence over  a  subsequent  assignee.  The 
mortgagee  must  be  considered  as  the  trustee 
holding  tittle  to  the  mortgage  for  the  benefit 
of  bis  assignees,  and  If  he  assign  all  the 
notes  secured  by  the  mortgage,  each  as- 
signee is  entitled  to  prorate  in  a  fund  de- 
rived from  a  sale  of  the  mortgaged  property. 
This  conclusion  of  the  matter  will  prevent 
a  ninltlpliclty  of  suits,  and  will  prevent  the 
splitting  of  the  mortgage  or  lien.  The  earlier 
maturity  rule  and  the  prior  assignment  rule' 
both  have  the  effect  of  dividing  the  lien  or 
splitting  the  mortgage.  Tbis,  as  we  under- 
stand It,  is  against  the  settled  policy  of  the 
law  of  this  state.  The  sounder  view  Is  to 
consider  the  mortgage  as  securing  one  debt, 
evidenced  by  any  number  of  notes,  and  that 
the  security  la  spread  out  over  the  whole 
debt,  although  evidenced  by  many  notes. 
The  earlier  maturity  rule  necessarily  con- 
siders the  mortgage  as  a  separate  mortgage 
for  each  note  after  the  first,  as  has  express- 
ly been  declared  in  the  decisions  of  the  Su- 
preme Courts  of  both  Indiana  and  Iowa, 
where  this  doctrine  is  clearly  defined.  The 
prior  assignment  rule,  in  effect,  does  the 
same  thing.  Under  this  rule  the  date  of  the 
assigmueut,  rather  than  the  date  of  the 
maturity  of  the  note,  fixes  the.  priority  be- 
tween contesting  assignees.  The  logic  of 
tills  rule  is  that  the  act  of  assignment  di- 
vides the  mortgage  and  converts  the  lien,  in 
effect,  into  a  first  and  second,  or  tliird,  mort- 
gage, according  to  the  number  of  assign- 
ments. 

It  Is  urged  that  one  who  buys  some  of  the 
notes  secured  by  a  mortgage,  with  knowl- 
edge that  the  mortgagee  is  then  the  owner 
of  the  remaining  notes  secured  by  the  mort- 
gage, should  be  entitled  to  a  preference 
over  a  subsequent  assignee  of  the  remain- 
ing notes ;  that  he  is  presumed  to  have  given 
greater  value  for  the  notes.  A  sufficient 
reply  to  this  contention  is  that  the  purchaser 
of  one  or  more  of  a  series  of  notes  secured 
by  mortgage  or  otherwise  may  always  fully 
protect  himself  by  a  contract  with  the  as- 
signor, and  if  be  fail  to  do  so,  and  if  there 
be  no  special  equities  in  the  case,  the  bolder 
of  each  note  secured  by  the  mortgage  or  oth- 
er fotm  of  lien  is  entitled  to  prorate  with 
him  in  the  distribution  of  the  security,  re- 
gardless of  the  date  of  the  maturity  of  the 
notes  or  of  the  date  of  the  assignment  of 
the  same. 

For  the  foregoing  reasons  the  Judgment  of 
the  lower  court  is  reversed. 

WAJ>B,  C.  J.,  and  LUKE,  J.,  concur. 
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(Court  of  Appeals  of  Georgia,  Division  No.  1 

Feb.  1,  1917.) 

(.ByUabiu  hy  the  Court.) 

Cbivinai.  Law  ^=9611(2)— Accomfucb  Tes- 
timony—Cobbobobation. 
To  sustain  a  conviction  upon  the  testimony 
of  an  accomplice,  there  must  be  corroborating 
circumstances  which,  in  themselves  and  inde- 
pendently of  the  testimony  of  the  accomplice, 
directly  connect  the  defendant  with  the  crime, 
or  lead  to  the  inference  that  he  is  guilty. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  §  1129;  Dec.  Dig.  «8=6U(2).] 

Error  from  Superior  Court,  Spalding  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Charlie  Stokes  was  convicted  of  robbery, 
and  he  brings  error.    Reversed. 

Cleveland  &  Goodrich,  of  Grifl3n,  for  plain- 
tiff in  error.  E.  M.  Owen,  Sol.  Gen.,  of  Zebu- 
ion,  for  the  State. 

WADE,  C.  J.  Mattie  Williams,  Snet 
Banks,  and  Charlie  Stokes  were  Jointly  in- 
dicted for  the  offense  of  robbery.  The  in- 
dictment alleged  that  the  defendants  did  on 
a  certain  date,  "with  force  and  arms  and 
unlawfully,  wrongfully,  fraudulently  and  vio- 
lently, take  and  carry  away  from  the  person 
of  T.  N.  Harris,  and  without  his  consent,  $35 
in  paper  money  and  of  the  value  of  $35,  the 
same  consisting  of  two  $10  bills,  one  $5  bUl, 
one  $2  bill,  and  eight  $1  bills,  said  money  be- 
ing in  the  possession  of  and  the  property  of 
the  said  T.  N.  Harris,  contrary  to  the  laws," 
etc.  Mattie  Williams  entered  a  plea  of  guil- 
ty, and  the  Jury  returned  a  verdict  of  guilty 
against  Banks  and  Stokes.  Stokes  made  a 
motion  for  a  new  trial,  based  upon  the  gen- 
eral grounds,  and  also  upon  two  special 
grounda 

On  the  trial  the  prosecutor,  Harris,  testi- 
fied that  when  on  his  way  home  at  night  and 
while  passing  under  some  trees,  which  shad- 
ed the  sidewalk  close  to  an  unoccupied  hotel 
and  rendered  that  locality  dark,  he  was  "held 
up"  and  robbed  by  two  men  and  a  woman; 
two  $10  bUls,  one  $5  bill,  one  $2  bill,  and  sev- 
eral $1  bills,  aggregating  in  all  435,  being 
taken  from  his  person.  He  testified  that 
each  of  the  two  men  caught  one  of  his  arms 
and  pulled  it  behind  his  back  and  held  him 
securely,  and  the  woman  then  took  bis  pock- 
etbook  out  of  his  pocket,  removed  the  mon- 
ey, put  the  pocketbook  back  in  his  pocket, 
and  ran  away;  that  the  men  then  "slung" 
him  around,  turned  him  loose,  and  ran,  and 
when  they  ran  he  "turned  around  and  looked 
at  them  the  best"  he  could;  that  the  men 
did  not  face  him  but  came  up  on  each  side 
and  Jumped  behind  him  and  held  his  arms, 
one  holding  one  arm  and  the  other  holding 
the  other  arm ;  that  nothing  was  said  to  him 
before  the  money  was  taken,  and  not  one 
word  was  spoken  by  any  of  the  three  per- 
sons ;  that  he  had  never  before  met  the  two 
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defendants  on  trial  (Banks  and  Stokes),  bnt 
the  two  men  who  engaged  In  the  robbery 
would  "compare  with  the  size  of  these  two 
men  all  right,"  and  in  his  opinion  they  would 
"fill  the  bUl  all  right,"  from  what  he  saw  of 
the  robbers  that  night,  and  he  was  "satis- 
fled"  that  these  men  were  the  parties.  On 
cross-examination  he  repeated  his  testimony 
that  neither  of  the  two  men  on  trial  ever  got 
in  front  of  him,  but  that  they  stood  behind, 
pulling  his  hands  back,  while  the  woman  re- 
-  moved  the  money  from  his  pocket,  ai)d  fur- 
ther said  that  he  recognized  the  woman  as 
the  defendant  Mattle  Williams,  bnt  as  it  was 
dark  at  the  time  of  the  robbery,  and  the  men 
had  their  backs  to  him  when  they  turned  and 
ran,  he  could  not  swear  positively  that  the 
defendants  on  trial  were  the  men  that  com- 
mitted the  robbery;  that  he  could  not  tell 
whether  the  men  who  held  him  were  black  or 
were  mulattoes,  as  he  did  not  see  their  faces, 
but  "only  saw"  their  sizes" ;  that  "any  man 
can  tell  what  he  imagines,  if  he  was  In  the 
dark,"  and  that  what  he  Imagined  was  "all 
of  it  except  what  [he]  could  see"  he  "could  not 
see  anything  but  the  size" ;  he  "could  not  see 
whether  they  were  black  or  yellow,"  he  "could 
not  see  whether  they  had  a  mustache,"  as  he 
never  saw  the  faces  of  either  of  the  men,  but 
"only  had  a  glimpse,  though  not  enough  to  say 
positively  they  were  the  parties";  that  he 
did  not  tell  the  sheriff  that  he  "could  not  tell 
whether  they  were  the  two  men  or  not,"  but 
he  would  not  say  positively  now  that  they 
were  the  men,  as  his  attention  was  then 
fixed  on  the  woman  more  particularly,  in  or- 
der that  he  might  know  some  of  the  parties 
if  be  saw  them  again,  and  he  was  looking  at 
her  for  that  purpose ;  •  that  bis  sight  was  not 
good,  ks  one  eye  was  gone,  and  the  sight  of 
the  other  was  poor. 

Mattie'  Williams  testified  against  the  two 
defendants  on  trial,  and  said  that  they  were 
in  fact  the  two  men  who  robbed  the  prosecu- 
tor, Harris,  with  her  help,  detailing  the  cir- 
cumstances of  the  robbery  very  much  as  did 
the  prosecutor  in  his  evidence. 

The  sheriff,  Hudson,  testified  that  he  ar- 
rested the  defendants  Stokes  and  Banks  on 
Tuesday  or  Wednesday  following  the  rob- 
bery; that  he  found  Stokes  at  one  Ola  Les- 
ter's house,  where  both  Stokes  and  iMattle 
Williams  lived ;  that  Banks  Uved  about  100 
or  150  yards  from  that  house,  at  the  house 
of  a  sister  of  Ola  Licster;  that  he  found 
Banks  near  one  John  Taylor's  store,  going 
down  the  street  when  he  went  to  arrest 
Stokes,  and  that  "be  [referring  to  Banks  and 
not  to  Stokes]  ran  and  hid  in  a  ditch  and  in 
some  weeds  and  bushes;  that  it  was  about 
CiO  or  75  yards  from  the  bouse,"  where  the 
witness  found  Iilm ;  that  Monday  before  the 
arrest,  and  after  the  prosecutor,  Harris,  had 
told  him  of  the  robbery,  the  defendant  Stokes 
came  to  him  and  told  liim  that  the  woman 
Mattie  Williams  was  "at  their  house  drunk, 
and  that  she  bad  robbed  an  old  man,  two  or 


three  nights  before  that,  and  wanted  [blm] 
to  go  down  and  get  her";  that  Stokes  came 
to  bis  house  and  told  him  this  freely  and 
voluntarily,  without  any  threats  on  his  part ; 
that  Harris  described  the  woman,  and  idea- 
titled  her  after  the  arrest,  but  told  him  that 
he  "could  not  Identify  the  men" ;  that  Charlie 
Stokes  told  him  that  he  had  pawned  a  suit 
of  clothes  to  John  Taylor,  and  went  there 
Monday  and  got  them,  and  in  response  to 
his  Inquiry  said  that  the  woman  Ola  Lester 
had  furnished  him  the  necessary  money,  $2 
or  $3,  had  given  him  a  $10  bill,  and  got  the 
change, back,  and  this  was  the  next  morning 
after  the  robbery.  It  was  admitted  tliat  John 
Taylor  would  testify,  if  present,  that  Charlie 
Stokes  came  to  his  store  and  got  a  $10  bill 
Changed,  but  there  was  no  testimony  tending 
to  identify  the  bill  as  one  of  the  bills  taken 
from  the  prosecutor. 

There  is  perhaps  no  better  settled  princi- 
ple of  criminal  law  in  this  state  than  that 
elaborated  in  Chllders  v.  State,  52  Ga.  106, 
and  adhered  to  without  exception  from  that 
time  to  tlie  present,  that: 

"To  sustain  a  conviction  upon  the  testimony 
of  an  accomplice,  there  must  be  corroborating 
circumstances  which  in  themselves  and  inde- 
pendently of  the  testimony  of  the  accomplice 
directly  connect  the  defendant  with  the  crime, 
or  lead  to  the  inference  that  he  is  guilty. 
Baker  v.  State,  14  Ga.  App.  578,  81  S.TE.'.  805 
(4). 

See,  also.  Butts  r.  State,  14  Ga.  App.  821, 
82  S.  B.  375;  Taylor  v.  State,  110  Ga.  150, 
35  S.  E.  161,  and  cases  cited.  It  has  been 
several  times  said  that  facts  yvhicb  create 
merely  a  grave  suspicion  of  guilt  are  insufiS- 
deut  to  furnish  the  necessary  corroboratloa. 
McCalla  v.  State,  66  Ga.  346.  Even  where 
the  facts  In  proof  so  far  agree  with  the  evi- 
dence of  the  accomplice  as  well-nigh  to  con- 
vert a  grave  suspicion  against  the  accused 
into  a  moral  conviction  of  his  guilt,  yet  if 
these  facts,  when  considered  entirely  apart 
from  and  independently  of  the  evidence  of 
the  accomplice,  fall  in  themselves,  and  with- 
out regard  to  the  testimony  of  the  accom- 
plice, to  connect  the  accused  with  the  com- 
mission of  the  crime,  a  conviction  is  unau- 
thorized. The  practical  test  appears  to  be 
that  if  the  facts  and  circumstances  proved 
by  testimony  other  than-  that  of  the  professed 
accomplice  could  be  as  well  applied,  without 
the  aid  of  the  testimony  of  the  accomplice^ 
to  some  person  or  persons  othter  than  the 
person  accused  by  the  accomplice  and  point- 
ed out  by  the  evidence  of  the  accomplice,  the 
necessary  connection  between  the  defendant 
and  the  crime  is  not  Independently  shown  or 
established.  In  the  case  of  Baker  v.  State, 
supra,  many  of  the  circumstances  detailed  by 
the  accomplice  were  clearly  established  'by 
other  testimony,  yet  every  circumstance  thus 
proved  could  have  been  admitted  and  no  con- 
nection between  the  accused  and  the  com- 
mission of  the  crime  would  be  established 
unless  the  testimony  of  the  accomplice  be 
brought  to  its  aid.  It  is  true  that  the  weight 
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of  corroboration  Is  generally  for  the  Jury, 
but  nevertheless  the  inflexible  rule  already 
referred  to  demands  that  there  shall  be  some 
drcamstances  to  proof,  or  some  direct  evi- 
dence from  a  witness  other  than  the  accom- 
plice, which,  entirely  apart  from  and  Inde- 
pendently of  the  testimony  of  the  accomplice, 
directly  connects  the  defendant  with  the 
crime  or  leads  to  the  Inference  that  be  is 
guilty.  In  this  case,  leaving  out  of  consider- 
ation the  evidence  of  the  accomplice,  there 
Is  absolutely  nothing  that  tends  to  con- 
nect Stokes  with  the  commission  of  the  rob- 
bery with  which  he  was  charged.  The  pros- 
ecator  could  not  identify  him  any  further 
than  to  say  that  one  of  the  actual  robbers 
was  about  the  same  size;  and  this  descrip- 
tion might  flt  10,000  men  as  well  as  the  de- 
fendant, and  certainly  was  Insufficient  of  It- 
aeit  to  Identify  him  as  one  of  the  perpetra- 
tors of  the  crime,  especially  in  view  of  his 
disdaimer  of  recognition.  Testimony  that 
two  $10  bills  were  taken  from  the  prosecu- 
tor, and  that  the  defendant  Steves  changed  a 
$10  blU  the  day  after  the  robbery,  while  per- 
haps calculated  to  excite  suspicion,  could  not 
of  itself  be  sufficient  to  connect  Stokes  with  the 
commission  of  the  crime,  as  the  bill  changed 
was  not  In  any  way  Identified  as  one  of  the 
two  bills  of  that  denomination  lost  by  the 
prosecntor,  and  it  appears,  further,  that  the 
defendant,  with  apparent  frankness,  alleged 
tbat  he  had  procured  the  money  from  an- 
other person,  and  this  statement  was  not  de- 
nied. 

It  seems,  from  the  evidence  of  the  sherUf, 
tbat  Banks  fled  at  his  approach ;  but,  even  if 
this  evidence  referred  to  Stokes,  whose  trial 
is  now  under  review,  it  is  enough  to  say  that 
proof  of  flight  alone  is  not  an  Incrlmiaatory 
circnmstance  of  sufficient  probative  valne  to 
authorize  conviction  of  crime  (Smith  v.  State, 
16  Ga.  App.  291,  293,  85  S.  E.  281),  and  cer- 
tainly in  this  case  it  did  not  tend  to  connect 
dther  Banks  or  Stokes  directly  with  the  com- 
mission of  the  robbery  for  which  they  were 
tried.  See  Griffin  v.  State,  2  Ga.  App.  534, 
68  8.  B.  781.  As  was  said  in  Hney  v.  State,  7 
6a.  App.  398,  406,  66  S.  B.  1023,  1027: 

"Flight  may  be  a  sUght  circumstance  tending 
to  show  conscious  guUt  of  some  offense,  but 
certainly  it  cannot  be  sufficient  proof  of  the 
particular  crime  charged.  There  must  be  other 
evidence  of  the  particular  crime,  before  flight 
becomes  specially  significant.  Flight  is  but  a 
confession  implied  by  conduct,  and  can  have  no 
greater  weight  than  actual  confession  by 
words." 

The  fact  that  the  accomplice  testified  that 
the  accused  said  he  bad  pawned  his  clothes 
with  one  Taylor  and  proposed  to  get  them 
oat  of  pawn  the  next  morning  after  the 
robbery,  and  proof  that  the  accused  had  in 
fact  paid  Taylor  $2  or  $3  and  took  certain 
clothes  out  of  pawn  on  that  date  would  not 
show,  or  tend  to  show,  that  Stokes  was  one 
of  the  parties  who  committed  the  robbery, 
or  had  knowingly  employed  money  obtained 
from  the  prosecutor  for  tbat  purpose,  for, 
SI  S.E.-18 


even  accepting  the  testimony  of,  the  accom- 
plice as  true,  this  evidence  would  neither 
authorize  an  Inference  of  his  guilt  nor  con- 
nect him  with  the  crime.  There  was  no  defi- 
nite evidence  tn  the  entire  record,  excluding 
the  testimony  of  the  accomplice,  from  which 
the  guilt  of  the  accused  could  be  inferred; 
and,  in  the  absence  of  any  definite  or  posi- 
tive identification  of  the  accused  as  one  of 
the  robbers,  all  the  circumstances  In  proof, 
whether  considered  separately  or  together, 
are  Insufficient,  when  weighed  apart  from 
the  testimony  of  the  alleged  accomplice,  to 
connect  Stokes  with  the  robbery ;  and  while 
perhaps  the  circumstances  in  proof,  when 
taken  in  connection  with  the  evidence  of  the 
alleged  accomplice,  may  tend  to  cast  upon 
the  defendant  a  suspicion  of  guUt,  neverthe- 
less, under  the  rule  laid  down  in  the  Chll- 
ders  Case,  supra,  the  evidence  as  a  whole 
did  not  authorize  the  conviction  of  the  ac- 
cused. We  must  therefore  hold  that  the 
trial  Judge  erred  in  overruling  the  motion 
for  a  new  trial,  since  the  sole  question  for 
determination  by  us  is  whether  the  accused 
was  convicted  In  accordance  with  law,  and 
not  whether  he  may  possibly  be  guilty  or  in- 
nocent of  the  charge  preferred  against  him. 

It  is  contended  tbat  tbe  court  erred  in   , 
charging  the  Jury  that: 

"A  corroboration  as  to  the  identity  of  these 
defendants,  or  one  of  them,  as  the  party  or 
parties  who  committed  the  crime,  if  you  find  a 
crime  was  committed" 

— would  sufficiently  corroborate  the  testimo- 
ny of  the  alleged  accomplice.  It  la  contended 
that  this  cbarge  was  error  and  prejudicial' 
to  the  movant,  because  there  were  two  de- 
fendants on  trial,  and  the  charge  in  effect 
authorized  the  Jury  to  find  them  both  guilty 
If  the  evidence  of  the  accomplice,  Mattie 
WiUlams,  was  corroborated  as  to  the  Identi- 
ty of  either  of  them.  The  excerpt  complain- 
ed of  Is  somewhat  inapt,  and  may  possibly 
have  beffli  confusing  to  the  Jury,  but  the  evi- 
dent purpose  of  the  court  was  to  instruct 
the  Jury  tbat  they  might  find  either  defend- 
ant guilty  uiK>n  other  proof  of  his  identity 
as  one  of  tbe  two  persons  named  by  the 
accomplice,  and  it  is  unnecessary  to  comment 
further  on  this  excerpt,  since  its  lack  of  pre- 
cision will  donbtiess  be  corrected  on  another 
trial. 

The  only  remaining  special  ground  of  the 
motion  for  a  new  trial  alleges  error  because 
tbe  court  instructed  the  Jury  as  follows: 

"You  take  the  law  from  the  court,  and  you 
find  the  facts  from  the  evidence  in  the  case,  in- 
cluding defendants'  statement." 

This  excerpt  from  the  cliarge  Is  complained 
of  because  the  court  referred  to  the  defend- 
ant's statement,  when  In  fact  no  statement 
was  made  by  either  defendant  to  the  Jury. 
This  reference  was  doubUess  made  through 
Inadvertence,  and  hence  could  scarcely  recur 
on  another  trial;  and  since  a  new  trial  must 
be  granted  on  the  general  grounds,  it  Is  un- 
necessary  to   determine   definitely    whether 
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this  slight  reference  to  the  defendant's  state- 
ment was  suffident  error  to  require  a  re- 
versaL  If  comment  by  State's  connsel  on  the 
fact  that  the  accused  failed  to  make  a  state- 
ment to  the  jury  was  Improper  and  tended 
to  Injure  the  accused,  it  appears  that  such 
a  reference  by  the  court  to  the  defendant's 
statement  as  might  call  the  attention  of  the 
Jury  to  his  omission  to  make  any  statement 
would  be  perhaps  even  more  Injurious;  but 
whether  the  reference  was  sufficient  to  draw 
the  attention  of  the  Jury  to  the  fact  that 
the  defendant  had  made  no  statement  need 
not  be  determined. 

If  the  evidence  were  sufficient  to  support 
the  verdict  returned,  it  would  be  necessary 
to  decide  whether  there  was  such  harmful  er- 
ror as  to  require  a  reversal  in  the  excerpt 
from  the  charge  complained  of  in  the  special 
grounds  of  the  motion,  but  since  the  particu- 
lar instructions  complained  of  could  hardly 
be  presented  In  the  same  form  on  another 
trial,  and  the  Judgment  must  be  reversed  on 
the  general  grounds,  nothing  more  need  be 
considered  as  to  the  special  grounds. 

Judgment  reversed. 

GEORGE  and  LUKE,  JJ.,  concur. 

(13  Ga.  App.  2S2)  ==«= 

TESBIK  T.  ODNTRAIi  OF  GEORGIA  BIT. 
CO.     (No.  7443.) 

(Ooort  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  1,  1917.) 

(Byllabui  hy  ihe  Court.) 

1.  PiXADINO       <8=248(10)— -AMENDlrDBNT— OOM- 

PLATNT— New  Cause  o?'  Action. 
Where  an  action  is  against  a  carrier  for 
damage  to  goods,  under  section  2752  of  the  Civil 
Code  of  1910,  an  amendment  setting  up  such  a 
claim  as  a  common-law  liability  cannot  be  al- 
lowed. The  effect  of  such  an  amendment  would 
be  to  add  a  new  and  distinct  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  !{  693,  694,  696;  Dec.  Dig.  «=» 
248(10).] 

2.  Cabbieiis  (3=>177(4)— Cabbiaqb  or  Goods- 
Action  FOB  Loss  oB  Injubt  —  Statutobt 
Pbo^sions. 

Sncb  a  statutory  action,  under  the  section 
named,  against  the  last  of  several  connecting  car- 
riers in  an  interstate  shipment  of  freight,  is 
not  prohibited  by  Act  Cong.  June  29,  1906,  c. 
3591,  ;  7,  pars.  11.  12,  34  Stat.  593  (TJ.  S.  Comp. 
St.  1913,  S  8592),  known  as  the  Carmack  Amend- 
ment to  the  Hepburn  Act 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i{  791-803;   Dec.  Dig.  <S=»177(4).] 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  Joe  Yesbtk  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plalntUI  brings'  error.  Re- 
versed. 

John  Henry  Pool,  of  Albany,  for  plaintiff 
in  error.  Pottle  &  Hofmayer,  of  Albany,  for 
defendant  in  error. 


JENKINS,  J.  The  suit  was  against  the 
Central  of  Georgia  Railway  Company,  as 
the  last  connecting  carrier,  for  damage  caus- 
ed by  delay  in  the  delivery  of  a  shipment  of 
bananas  received  by  it  in  good  condition. 
The  petition  did  not  allege  by  whose  negU- 
genoe  the  delay  was  occasioned,  but  the 
plaintiff  undertook,  by  amendment,  to  charge 
it  to  the  fault  of  the  defendant  The  trans- 
action being  an  interstate  shipment,  the  de- 
fendant moved  to  dismiss  the  petition,  on  the 
ground  that  such  action,  based  upon  the  pro- 
visions of  section  2762  of  the  Civil  Code,  was 
prohibited  by  the  terms  of  the  Carmack 
Amendment  to  the  Hepburn  Interstate  Com- 
merce Act ;  whereupon  ttie  plaintiff  offered  to 
amend  his  suit  as  already  indicated.  The 
amendment  was  disallowed,  the  petition 
was  dismissed,  and  the  plaintiff  excepted. 
It  Is  contended  in  the  brief  of  his  counsel 
that  the  suit  as  originally  brought  was  not 
based  upon  the  statutory  remedy  given  by 
the  Code,  but  was  an  action  good  at  common 
luw. 

[1]  1.  It  is  true,  as  seems  to  have  been 
recognized  by  each  of  the  Utlgants  in  the 
court  below,  that  had  the  plaintiff  based  his 
suit  upon  the  shipper's  common-law  liability, 
tils  right  of  action  would  not  have  been  af- 
fected by  the  provisions  of  the  Carmack 
Amendment  referred  to.  See  0.,  H.  &  D.- 
Ry.  Co.  T.  Quincey,  91  S.  E.  220,  decided  at 
the  present  term  ot  this  court  And  while 
It  will  be  observed  that  the  status  of  the 
case  is  in  fact  controlled  by  the  rule  an- 
nounced in  the  second  headnote  abovf,  in 
making  such  disposition  it  has  been  found 
necessary  to  determine  the  question  raised 
by  the  record  and  which  constituted  the 
sole  Issue  of  contention  in  the  court  below: 
Was  the  action,  as  brought,  based  upon  the 
common-law  or  the  statutory  remedy?  De- 
spite the  reasoning  of  counsel  for  the  plain- 
tiff, we  think  this  suit  comes  clearly  within 
the  provisions  of  section  2752  of  the  Code, 
and  therefore  could  not  be  changed  by 
amendment  into  a  common-law  action. 

In  one  of  the  cases  cited  by  counsel  for 
the  plaintiff,  Philadelphia  &  Reading  Rail- 
way Co.  V.  Venable  Bros.,  117  Ga.  142,  43  S. 
E.  407,  it  was  held  that: 

"In  a  suit  against  a  railroad  company  for 
damages  alleged  to  have  been  sustained  to  goods 
shipped  by  the  plaintiff  over  its  line,  where  the 
petition  sets  forth  a  good  common-law  action, 
the  fact  that  it  also  Sieges  that  the  defendant 
'received  [the  goods]  as  in  good  order  at  *  *  *, 
a  station  upon  its  hne,  and  transported  same 
to'  their  destination,  does  not  make  the  action 
one  brought  solely  under  the  terms  of  Civil  Code 
[1895]  S  2298  [CivU  Code  1910,  §  2752]." 

But  it  will  be  observed  that  the  plaintiff 
in  that  case  set  up  a  good  and  complete  com- 
mon-law right  of  action;  the  declaration  dis- 
tinctly alleging  that  the  damage  to  the  goods 
was  caused  by  the  negligence  of  the  defend- 
ant to  that  suit.  In  Southern  Railway  Co. 
V.  Gardner,  127  Ga.  320,  56  S.  B.  454,  It  was 
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held  that  nnder  the  original  pleadings  nei- 
ther the  common-law  nor  the  statutory  lia- 
bility waa  set  forth.  In  that  case  the  peti- 
tion alleged: 

"That  the  gooAa  of  the  plaintiff  had  been  de- 
livered to  another  carrier,  who,  in  turn,  deliver- 
ed them  to  the  defendant,  and  that  the  time 
consumed  in  the  transportation  from  the  initial 
point  to  destination  was  so  unreasonable  that 
the  goods  were  damaged  in  conseQuence  of  the 
delay,"  and  "in  effect  alleged  that  the  defendant 
company  was  the  last  of  a  line  of  connecting 
earners,  but  did  not  allege  that  the  delay  occur- 
red opon  the  line  of  the  defendant,  or  that  the 
goods  were  received  by  it  in  good  order." 

The  plaintiff  was  there  peniiltted,  however, 
to  amend  his  suit  by  alleging  that  the  de- 
fendant was  the  last  of  a  line  of  connecting 
carriers,  and  the  petition  when  so  amended 
was  held  to  set  out  a  good  statutory  liabil- 
ity. In  the  present  case  the  allegations  are 
substantially  tho»e  of  the  petition  In  that 
case  as  amended.  In  this  case,  as  in  that, 
there  Is  no  allegation  that  the  delay  was  oo- 
casicHied  by  the  negligence  of  the  defendant; 
and  therefore  the  petition  falls  here,  as  It 
failed  there,  to  show  liability  under  the  rule 
of  the  common  law ;  but  In  this  case  it  Is  aU 
leged  that  the  goods  were  received  by  the 
terminal  carrier  In  good  order,  and  therefore 
a  good  statutory  action  is  set  out; .  and,  this 
being  the  case,  the  court  did  not  err  in  re- 
fusing to  allow  such  an  amendment  as  would 
set  up  a  cause  of  action  at  common  law,  as 
the  effect  of  such  an  amendment  would  have 
been  to  add  a  new  and  distinct  cause  of  ac- 
tion. Exposition  CJotton  Mills  v.  We&tem  & 
Atlantic  RaUroad  Co..  83  Ga.  441,  10  S.  B. 
113;  Uartwell  Railway  Co.  ▼.  Kidd,  10  Ga. 
App.  771,  74  S.  B.  310. 

m  2.  Since  the  filing  of  the  original  briefs 
In  this  case,  this  court,  in  the  case  of  Cen- 
tral of  Georgia  Railway  Co.  ▼.  Wazelbaum 
Prodnce  Co.,  18  Ga.  App.  489,  89  S.  E.  635, 
reverted  to  the  rule  set  forth  in  the  second 
headnote  above,  thereby  overruling  the  deci- 
sion in  Southern  Railway  Co.  t.  Bennett,  17 
6a.  App.  162,  86  S.  B.  418;  and  counsel  for 
the  defendant  ask  that  the  ruling  in  the 
Waxelbama  Produce  Oo.  Case,  supra,  be  now 
reviewed.  It  is  not  deemed  profitable  by  us 
to  again  enter  into  a  fuU  discussion  of  the 
reason  for  the  rale  announced  in  the  Waxel- 
bama Produce  Co.  Case,  as,  in  the  original 
pronouncement  of  this  court  upon  this  sub- 
ject, in  the  case  of  A.  C.  L.  Ry.  Co.  v.  Thom- 
asville  Ldve  Stock  Co.,  13  Ga.  App.  102,  78 
S.  B.  1019,  the  gneetlon  was  ably  and  ex- 
haustively discussed.  We  will  merely  add 
that  since  the  rendition  of  the  decision  in  the 
Bennett  Case,  supra,  tlie  Supreme  Court  of 
the  United  States,  in  the  case  of  Ga.,  Fla. 
A  Ala.  Ry.  Oo.  v.  Blish  MUling  Co.,  241  U.  S. 
190,  36  Sup.  Ct.  641,  60  L.  Bd.  948,  has  an- 
nounced an  opinion  which  appears  to  for- 
tify the  correctness  of  the  rule  now  followed 
by  this  court,  and  to  strengthen  the  reason- 
ing as  set   forth  In  the  ThomasvUle   Live  j 


Stock  Oo.  Case,  supra;  Upon  review  the  rul- 
ing in  the  case  of  Cent,  of  Ga.  Hy.  Co.  ▼. 

Waxelbaum  Produce  Co.,  supra,  Is  therefore 
adhered  to,  and,  under  that  ruling,  the  dis- 
missal of  this  suit  was  erroneous. 
Judgment  reversed. 

BROYLBS,  P.  J.,  and  BLOODWORTH,  J, 
concur. 

(a  Oa.  App.  265) 
BAILEY  V.  WARE  &  HARPER.    (No.  7566.) 
(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  1,  1917.) 

(SyUaius  bv  the  CourU) 

Afpkai.  and  Ebbob  «=>1194(1)  —  Cebtiobabi 
<S=>70(9)— Cebtiobabi    Bond— Remand— Er- 

FBCT. 

When  this  case  was  here  before  (17  Ga.  App. 
492,  87  S.  E.  712),  the  court  decided  that  the 
judge  "erred  in  allowing  exceptions  to  the  an- 
swer to  be  filed  after  the  hearing  was  began,  and 
in  sustaining  them,"  and  also  erred  in  allowing 
"an  additional  answer  of  the  trial  judge  to  be- 
come a  part  of  the  record  in  the  case."  For 
these  special  reasons  the  judgment  of  tiie  court 
below  was  reversed,  without  considering  the  oth- 
er assignments  of  error  in  the  petition,  except 
to  decide  that  the  trial  court  properly  overruled 
the  demurrer  to   the  original  petition.     HeU: 

(1)  The  effect  of  the  said  decision  was  to  send 
the  case  back  to  the  superior  court  to  be  heard 
on  the  original  petition  and  answer,  except  that 
the  said  court  would  not  consider  assignments 
of  error  as  to  the  overruling  of  the  demurrer. 

(2)  The  certiorari  was  properly  overruled,  thus 
preduding  the  possibility  of  another  trial  nnder 
this  proceeding,  the  plaintiff  in  error  had  giv- 
en a  certiorari  bond  upon  which  judgment  was 
to  be  entered  as  in  casee  of  appeal,  and  the 
judge  did  not  err  in  making  a  final  disposition 
of  the  case.    Civ.  Code  1910,  {8  5205,  5037. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i!  4648-4650,  4656,  4660; 
Dec.  Dig.  «=3ll94(l) ;  Certiorari,  CentT  Dig.  t 
208;  Dec.  Dig.  «=370(9).] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  Ware  &  Harper  against  O.  P. 
BaUey.  Judgment  for  plaintiffs,  certiorari 
overruled,  and  defendant  brings  error.  Af- 
firmed. 

Nalley  &  Scott  and  Albert  Kemper,  all  of 
Atlanta,  for  plaintiff  in  error.  Moore  & 
Pomeroy,  of  Atlanta,  for  defendants  In 
error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLBS,  P.  J.,  and  JENKINS,  3.,  con- 
cur. 

(U  Ga.  App.  201) 

MITOHELL  V.  J.  S.  SCHOFIELD'S  SONS 

CO.     (No.  7346.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  1,  1917.) 

(Syllalut  by  the  Court.) 

1.  Affbai.  and  Bbror  «=»  1058(1)— Review— 

Habitless  Ebbob— Exclusion  of  Evidence. 

Exceptions  to  the  rejection  of  evidence  are 

without  merit,  where  it  appears  from  the  ap- 
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proved  brief  of  evidence  that  the  rejected  evi- 
dence was  later  during  the  progress  of  the  trial 
admitted  for  cousiderntion  by  the  jury. 

(Ed.  Note. — For  other  cbsps.  see  Appeal  and 
Error,  Cent  Dig.  U  4195,  4200 ;  Dec.  Dig.  <S=> 
1058(1).] 

2.  Masteb    and    Servant  «=»270(7)  —  Evi- 
dence—Pbecautions  AFTER  INJUBT. 

Evidence  that,  after  the  collapse  of  a  scaf- 
fold, resulting  in  the  death  of  the  plaintiff's  son, 
the  defendant  took  additional  precautions  in  the 
rebnilding  of  the  scaffold  to  prevent  others  from 
being  likewise  injured  was  properly  rejected  by 
the  court,  although  offered  in  rebuttal  of  the  de- 
fendant's contention  that  it  had  provided  the 
plaintiSTs  son  with  a  scaffold  "equal  to  those  in 
general  use  aud  reasonably  safe."  Such  evi- 
dence cannot  logically  be  considered  as  an  ad- 
mission on  the  part  of  the  defendant  that  it 
was  negligent  in  not  sooner  observing  such  pre- 
cautions. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  818;  Dec.  Dig.  «=> 
270(7).] 

3.  Masteb  and  Servant  <©=9288(15)  —  Inju- 
BiES  TO  Servant— AoTiON8—lN8TBncTiON8. 

In  B  suit  against  a  master  (other  than  a 
railway  company)  for  the  negligent  homicide  of 
the  servant,  where  the  evidence  showed  that  the 
servant  knew  of  a  defect  in  a  scaffold,  complain- 
ed thereof  to  the  master,  and  was  assured  by  the 
master  that  the  place  was  safe,  the  following 
charge  to  the  jury  was  harmful  error:  "If  you 
believe  this  scaffold  was  negligently  built  and 
yon  also  beUeve  Mitchell  was  ordered  to  go  in 
and  upon  this  scaffold  to  work,  with  assurance 
from  Stanley  that  it  was  safe,  and  such  assur- 
ance on  the  part  of  Stanley  was  a  negligent  as- 
surance or  order  or  invitation  to  do  the  work, 
still  if  you  believe  that  Mitchell  knew  of  the 
defects  in  the  scaffold,  or  if  he  had  equal  means 
with  Schofield's  Sons  Company  of  knowing,  or  if 
by  the  exercise  of  ordinary  care  he  might  have 
known  of  the  defects,  if  there  were  any  then  I 
charge  you  Mrs.  Mitchell  could  not  have  a  ver- 
dict at  your  hands."  This  instruction  was  not 
expressly  withdrawn  modified,  or  limited;  and 
it  was  error  to  overrule  the  motion  for  new  trial, 
in  which  error  was  assigned  thereon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  1085 ;  Dec.  Dig.  <8=>288 
(15).l 

4.  Maoteb  and  Servant  «=9266(5)— Injitbiss 
TO  Servant— Aotionb—Rm  Ip&a  Loquitcb. 

The  rule  of  res  ipsa  loquitur  is  not  applica- 
ble in  this  case,  ana  the  request  to  give  it  in 
charge  to  the  jury  was  properly  refused. 

[Ed.  Note.— For  other  casesL  see  Master  and 
Servant  Cent  Dig.  gS  881,  89d.  956;  Dec.  Dig. 
<8=9265(S).l 

E)rror  from  City  Court  at  Macon;  Robt 
Hodges,  Judge. 

Action  by  Mrs.  M.  EL  Mitchell  against  the 
J.  S.  Schofield's  Sons  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

R.  S.  VVimberly,  of  Macon,  for  plaintiff  in 
error.  Miller  &  Jones,  of  Macon,  for  defend- 
ant In  error. 

GEORGE,  J.  This  case  was  before  this 
court  at  tbe  March  term,  1915;  and  the  char- 
acter of  the  action  is  sufficiently  shown,  and 
the  material  facts  of  the  case  dearly  stated 
?ii  the  opinion  there  delivered  by  Judge 
Broyles.  16  Ga.  App.  686,  85  S.  E.  978.  It 
is  proper  to  add  that  the  plaintiff  predicated 


her  action  upon  the  theory  that,  altbou^^ 
her  son,  for  the  ■  value  of  whose  life  she 
sued,  believed  that  the  scaffold  in  question 
was  not  substantial  enough  to  carry  the 
welgiht  of  the  top  of  the  creosote  tank,  this 
fact  was  suggested  by  the  deceased  and  a 
fellow  servant  to  Stanley,  the  vice  principal 
of  the  defendant,  who  answered  that  he  had 
built  more  towers  and  tanks  than  the  serv- 
ants ever  saw,  and  knew  more  about  it  than 
they  ever  would  know,  and  directed  them  to 
go  ahead  and  do  what  he  said  do,  as  long 
as  he  was  foreman  of  the  Job.  The  second 
trial  of  the  case  resulted  in  a  verdict  for  the 
defendant,  the  plaintiff's  motion  for  a  new 
trial  was  overruled,  aud  she  brought  the  case 
to  this  court  for  review. 

[1]  1.  The  rejection  of  certain  evidence  is 
complained  of  in  grounds  1,  2,  3,  and  4  of 
the  amendment  to  the  motion  for  a  new  trial, 
but  these  exceptions  are  not  of  suflBcient 
merit  to  require  especial  notice,  and  partic- 
ularly since  the  rejected  evidence  was,  In  sub- 
stance, admitted  by  the  court,  as  will  appear 
from  a  close  reading  of  the  brief. 

[2]  2.  In  ground  5  It  is  Complained  that 
the  court  refused,  on  cross-examination  of 
the  vice  prindpal  of  the  defendant,  to  allow 
the  following  question: 

"When  you  rebuilt  this  scaffold,  didn't  yon 
rebuild  it  with  braces  to  the  outside  scaffold, 
with  uprights  down  the  middle,  on  the  side,  and 
with  an  upright  in  the  middle  of  the  scaffold  to 
support  the  cone  of  the  roof  7" 

It  Is  Insisted  that  this  question,  to  which 
an  affirmative  answer  was  expected,  should 
have  been  allowed  on  cross-examination  and 
In  rebuttal  of  one  of  the  contentions  made 
by  the  defendant  In  error,  to  wit,  that  the 
scaffold  was  equal  to  those  in  general  use 
and  was  reasonably  safe.  We  think  that  this 
evidence  was  properly  rejected,  and  that  the 
same  considerations  of  public  policy  stated 
by  tlie  Supreme  Court  of  this  state  in  the 
case  of  G.  S.  A  V.  Ry.  Oo.  T.  Cartledge,  116 
Ga.  164,  42  S.  B.  405,  69  U  R.  A.  118,  apply 
with  equal  force,  whether  such  evidence  be 
offered  In  dilet,  or  In  rebuttal  of  one  of  the 
contentions  made  by  the  defendant  in  the 
trial  of  the  case.  Central  Railway  Co.  ▼. 
Pric^  121  Ga.  658,  49  S.  E.  683. 

[3]  3.  In  grounds  numbered  6  to  19,  inclu- 
sive, exceptions  are  taken  to  Instructions  to 
the  Jury.  Many  of  these  exceptions  go  mere- 
ly to  the  form  of  expression  used  by  the 
court,  and  are  of  no  moment  Certain  of  the 
Instructions  do  go  to  the  very  substance  of 
the  plaintiff's  case.  In  ground  17  complaint 
Is  made  of  the  following  diarge: 

"If  you  believe  this  scaffold  was  negligently 
built  and  you  also  believe  Mitchell  was  o^ered 
to  go  in  and  upon  this  scaffold  to  woii,  with 
assurance  from  Stanley  that  it  was  safe,  and 
such  assurance  on  the  part  of  Stanley  was  a 
negligent  assurance  or  order  or  invitation  to  do 
the  work,  still  if  you  believe  that  Mitchell  knew 
of  the  defects  in  the  scaffold,  or  If  he  had  equal 
means  with  Schofield's  Sons  Company  of  know- 
ing, or  if  by  the  exercise  of  ordinary  care  he 
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might  have  known  of  the  defects,  if  there  were 
any,  then  I  charge  you  Mrs.  Mitchell  could  not 
haye  a  verdict  at  your  bands." 

Was  this  charge  the  law  of  the  case?  It 
will  be  conceded  that  It  Is  the  master's  pri- 
mary nondelegable  duty  to  furnish  the  servant 
a  safe  place  In  which  to  work,  and  the  serv- 
ant has  a  right  to  rely,  without  Inspection, 
on  the  assumption  that  the  master  has  per- 
formed this  duty.  If  at  any  time  the  place 
seems  unsafe.  It  la  his  duty  to  inform  the 
master  of  that  fact,  and  if  the  master  assures 
him  that  he,  the  master,  knows  his  business, 
and  that  it  Is  safe,  he  would  have  the  right 
to  rely  on  .that  assurance,  unless  the  danger 
was  so  obvious  that  no  man  of  ordinary  pru- 
dence would  have  taken  the  risk.  On  princi- 
ple. It  would  seem  that  the  question  for  solu- 
tion would  be:  Did  the  servant  exercise  or- 
dinary care  in  continuing  at  the  work?  If 
he  did,  then  he  should  be  allowed  to  recover. 
To  hold  otherwise  would,  in  effect,  preclude 
all  claims  where  the  servant  relied  on  the 
assurance  of  the  master  after  he  (the  serv- 
ant) had  complained  that  the  place  or  appli- 
ance was  In  a  dangerous  condition.  The 
very  ffect  of  the  complaint  shows  that  In  the 
servant's  Judgment  the  place  or  appliance 
was  dangerous.  The  substantial  fact  to  be 
determined  in  such  case,  and  that  by  the  jury, 
Is:  Did  the  servant  exercise  ordinary  care 
and  prudence  in  continuing  In  the  employ- 
m«it  and  in  the  use  of  the  scaffold  In  ques- 
tion? We,  of  course,  exclude  that  class  of 
cases  where  the  danger  of  remaining  at  work 
is  so  hazardous  that  ordinary  mlnda  would 
not  differ  In  saying  that  the  servant  Should 
not  have  so  remained,  but  If  It  is  a  question 
about  which  reasonable  minds  might  differ, 
then  It  should  be  determined  by  the  jury. 
This  charge,  of  which  complaint  is  made, 
amounts  to  the  direction  of  a  verdict  for  the 
defendant,  because  it  must  be  remembered 
that  the  plaintiffs  case  is  predicated  upon 
the  proposition  that  her  son  knew  of  the 
defect  in  the  scaffold,  complained  of  it,  and 
was  assnred  by  the  master  that  the  master 
knew  his  business  and  that  the  scaffold  was 
safe. 

Uow  does  the  statement  embraced  in  the 
excerpt  quoted  from  the  charge  stand  upon 
authority?  In  Bush  v.  West  Yellow  Pine 
Co..  2  Ga.  App.  205,  58  S.  E.  529,  it  was  held: 
"While  ordinarily  the  law  reads  into  con- 
tracts of  employment  an  agreement  on  the  serv- 
ant's part  to  assume  the  known  risks  of  the  em- 
ployment, so  far  as  he  has  the  capacity  to  real- 
ize and  comprehend  them,  yet  this  Implication 
may  be  abrogated  by  an  express  or  implied  con- 
tract to  the  contrary;  if  the  servant  complains 
to  the  master  that  the  instrumentality  appears 
to  be  dangerous,  and  thereupon  the  master  com- 
mands him  to  proceed  with  the  work  and  assures 
him  there  is  no  danger,  the  law  implies  a  qnasl 
new  agreement,  whereby  the  master  relieves  the 
servant  of  his  former  assumption  of  risk  and 
places  responsibility  for  resulting  injuries  upon 
the  master." 

In  Smith,  by  Next  Friend,  v.  Southern 
Ballway  Co.,  8  Ga.  App.  822,  70  S.  B.  192, 
It  was  declared: 


"The  agreement  of  the  servant  to  assume  the 
risks  Incident  to  his  employment,  which  may  or- 
dinarily be  implied  as  one  of  the  stipulations  of 
the  contract  of  employment,  may  be  abrogated 
by  an  express  or  implied  contract  to  the  con- 
trary. If  the  servant  states  to  his  master  that 
the  performance  of  a  duty  in  a  certain  way  is 
likely  to  be  dancerous  and  to  render  the  place 
where  he  is  working  unsafe,  and  thereupon  the 
master  assures  him  that  the  act  which  he  re- 
quires him  to  do  is  not  attended  with  danger, 
and  the  servant,  upon  this  assurance  and  the  im- 
plicit command  of  the  master,  attempts  to  do 
the  act  which  the  master  suggested  could  safely 
be  done,  and  in  doing  it  is  i:ijurcd,  the  master 
is  liable,  because  the  law  implies  a  new  agree- 
ment, superseding  the  agreement  to  assume  the 
risk,  whereby  the  master  relieves  the  servant  of 
his  former  assumption  of  the  risk,  and  places 
the  responsibility  for  "the  results  of  his  com- 
mand upon  himself."  , 

In  Massee  &  Velton  Lumber  Co.  v.  Ivey, 
12  Ga.  App.  583,  77  S.  E,  1130,  It- was  held: 

"Under  the  allegations  of  the  petition,  the 
servant's  implied  assumption  of  risk  was  abro- 
gated by  the  assurance  of  the  defendant's  fore- 
man that  he  was  in  a  safe  place  to  work,  and 
the  foreman's  command  that  he  continue  to 
work  with  the  Instrumentalities  which  had  been 
furnished  by  the  master." 

The  court  declared  that  case  to  be  con- 
trolled by  the  rulings  In  Bu-sh  v.  West  Yellow 
Pine  Co.  and  Smith  v.  Southern  Railway  Co., 
supra,  and  declined  to  overrule  the  decisions 
In  those  cases.  The  same  principle  Is  ruled 
In  Cherokee  Brick  Co.  v.  Hampton,  16  Ga. 
App.  63,  84  S.  B.  S2a  Thompson,  in  his 
Commentaries  on  the  Law  of  Negligence,  vol. 
4,  i  4664,  says: 

"It  may  be  collected  from  the  almost  unani- 
mous current  of  judicial  authority  that,  if  the 
servant  complains  of  or  directs  attention  to  a  de- 
fect or  danger  in  the  place  where  he  is  required 
to  work,  or  in  the  tools,  machinery,  or  applianc- 
es with  which  he  is  required  to  work,  and 
thereupon  the  master,  or  his  representative,  as- 
sures him  that  he  can  proceed  without  danger, 
and  requests  or  commands  him  to  continue  his 
work,  the  servant  will  not,  as  matter  of  law,  be 
put  in  the  position  of  havmg  accepted  the  risk, 
or  of  having  been  guilty  of  contributory  negli- 
gence, because  of  relying  upon  the  presumedly 
superior  knowledge  of  his  master  or  of  his  mas- 
ter's representative,  and  continuing  the  work. 
The  servant  will  not  be  impotable  with  wrong 
for  thus  acting  upon  the  advice  or  assurance  of 
the  master  or  his  vice  principal,  nor  will  it  lie 
in  the  mouth  of  the  master  to  impute  blame  to 
the  servant  for  so  doing.  So,  it  has  been  bekl 
that  a  servant  has '  a  nght  to  rely  on  the  su- 
perior judgment  of  the  master  in  directing  cer- 
tain work  to  be  done  in  a  particular  way,  al- 
though the  servant  knows  the  dangerous  charac- 
ter of  the  work,  unless  the  danger  is  so  mani- 
fest that  no  reasonably  prudent  man  would 
undertake  it  in  the  same  situation.  A  possible 
exception  to  the  rule  arises  where,  notwithstand- 
ing the  advice,  assurance.'or  -command,  the  dan- 
ger is  imminent  and  glaring,  or  at  least  so  ob- 
vious that  an  ordinarily  prudent  man  would  not, 
even  under  the  circumstances,  encounter  it." 

In  a  case  of  this  character  the  master  may 
plead:  (1)  That  the  servant  assumed  the 
risk  incident  to  the  work;  and  (2)  that  he 
was  guilty  of  negligence  In  continuing  In  the 
work,  and  that  this  negligence,  either  par- 
tially or  entirely,  caused  his  Injury.  These 
defenses  are  distinct,  although  In  actual  prac- 
tice they  often  merge.  While  the  servant 
ordnarily  assumes  the  risk  Incident  to  his 
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employment,  yet  If  the  servant  complains  of 
a  defect  In  the  place  or  appliance,  and  Is 
expressly  assured  by  the  master  that  the 
place  or  appliance  is  safe,  the  servant  can- 
not be  held,  as  matter  pf  law,  to  have  as- 
sumed the  risk  incident  to  the  work,  bat  it 
then  becomes  a  qnestion  whether  he  has 
brought  about,  by  his  own  negligence,  the  in- 
jury of  which  be  complains.  It  is  clear  that, 
where  be  knows  of  the  defect  In  the  place, 
and  complains  of  it  to  the  master,  and  is  by 
the  master  assured  that  the  place  is  safe, 
and  relies  on  such  assurance,  his  contribu- 
tory negligence  in  remaining  in  the  work  will 
defeat  bis  action  only  when  ordinary  minds 
would  not  differ  in  saying  that  his  act  in  re- 
maining was  so  obviously  dangerous  that  no 
prudent  man  would  continue  in  the  work. 

In  the  Instant  case.  If  the  Jury  should  find 
that  Mitchell  complained  of  a  defect  in  the 
scaffold,  and  U  they  should  And  that  the 
master  negligently  assured  him  that  the  scaf- 
fold  was  safe  for  the  purposes  Intended,  the 
plaintiff  may  recover  unless  the  defect  was 
so  obviously  dangerous  that  no  ordinarily 
prudent  person  would  continue  to  use  the 
scaffold.  While  the  defenses  referred  to 
above,  under  these  facts,  practically  merge, 
it  cannot  be  stated,  as  a  matter  of  law,  on 
the  facts  in  this  record,  that  the  servant  did 
assume  the  risk  of  going  upon  the  scaffold; 
nor  can  it  be  said,  as  a  matter  of  law,  as  the 
court  in  this  case  did  say,  that  his  act  in 
going  upon  the  scaffold,  with  knowledge  of 
the  defect,  was  such  contributory  negligence 
as  would  bar  a  recovery.  ,  Of  course,  the 
plaintiff  cannot  recover  If  her  son  failed  to 
exercise  ordinary  care  in  the  premises,  not- 
withstanding the  express  command  and  as- 
surance of  the  master.  Every  one  is  bound 
to  exercise  ordinary  care  for  his  own  protec- 
tion, and  what  is  ordinary  care  must  nec- 
essarily depend  In  every  case  upon  all  the 
facts  and  attendant  circumstances  of  the 
case.  If  no  ordinarily  prudent  person  would 
go  upon  the  scaffold  with  knowledge  of  the 
defects  therein,  then  the  plaintiff  In  this 
case  cannot  recover,  even  though  the  Jury 
should  find  that  there  was  an  express  com- 
mand negligently  given,  by  the  master  to  go 
upon  the  scaffold,  coupled  with  an  express 
assurance  that  the  scaffold  was  a  safe  place 
for  the  purposes  Intended. 

Since  the  excerpt  from  the  charge  of  the 
court,  herein  considered,  was  nowhere  In  the 
charge  expressly  withdrawn,  limited,  or  mod- 
ified, a  new  trial  must  be  granted  the  plain- 
tiff. We  are  loath  to  disturb  this,  the  sec- 
ond, verdict  for  the  defendant,  but  the  plain- 
tiff Is  entitled  to  have  her  case  submitted  to 
the  Jury  with  proper  and  correct  Instructions 
on  the  law;  and  until  this  has  been  done, 
it  Is  the  duty  of  this  court  to  Interfere  in 
her  behalf.  The  learned  trial  Judge,  who  at 
the  time  of  his  death  was  a  member  of  this 
court,  with  the  commendable  frankness  ap- 


parent throughout  his  Judicial  career.  Im- 
pressed upon  the  Jury  the  controlling  prin- 
ciples of  the  law  applicable  to  this  case,  as 
he  understood  them.  We  simply  differ,  with 
all  due  deference  to  the  views  of  our  departs 
ed  brother,  in  the  application  of  the  substan- 
tive principles  of  law  to  the  facts  In  this 
case. 

[4]  4.  The  plaintiff  excepts  to  the  refusal 
of  the  court  to  give  In  charge  certain  requests 
applying  in  effect  the  rule  of  res  ipsa  loqui- 
tur. The  charge  requested  is  not  applicable 
to  the  facts  in  this  case,  and  is  not  applicable 
in  any  case  between  a  master  and  a  servant 
where  the  evidence  accounts  for  and  explains 
the  cause  of  the  occurrence  or  accident. 
Labatt  on  Master  and  Servant  (2d  Ed.)  vol. 
4,  i  1361  et  seq. 

The  Judgment  overruling  the  motion  for  a 
new  trial  is  reversed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 

(19  On.  App.  2S») 
COVIN  V.  WILLIE,  Judge.     (So.  8010.) 
(Court  of  Appeals  of  Oeorgia,  Division  No.  2. 
Feb.  1, 1917.) 

(SvUahut  by  the  Court.) 

1.  Exceptions,  Bill  of  «=>61— Signing  and 
Cbbtifyinq — Duty  of  Tkial  Judge. 

When  a  bill  of  exceptions  complies  with 
the  law,  conforms  to  the  truth,  contains  (or 
specifies)  all  of  the  evidence,  and  specifies  all 
of  the  record  material  to  a  clear  understanding 
of  the  errors  complained  of,  and  is  presented  to 
the  presiding  judge  within  the  time  prescribed 
by  the  statute,  it  is  the  duty  of  the  judge  to 
sign  and  certify  it. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  §§  74,  78;   Dec.  Dig.  <8=a5L] 

2.  Exceptions,  Bill  of  e=>5S(5)  —  Sionino 

AND    CEBTIFTfING — MANDAUUS. 

When  a  bill  of  exceptloDs  is  presented  to 
a  Judge  and  he  refuses  to  certify  it  because  it 
does  not  contain  "relevant  matters  transpiriug 
before  him  on  the  hearing  which  may  legitimate- 
ly serve  to  explain  the  ruling  made  or  the  facts 
transpiring  in  connection  therewith  which 
will  throw  light  upon  it,"  and  he  returns  the 
bill  of  exceptions  to  counsel  with  his  objection 
to  it  in  writing,  it  is  the  duty  of  counsel  to 
correct  the  bill  of  exceptions,  and  when  counsel 
refuses  to  do  this,  the  judge  will  not  be  required 
by  mandamus  to  sign  and  certify  the  bill  of 
exceptions. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BUI  of,  Dec.  Dig.  iS=»53(5).] 

Mandamus  by  L.  B.  Covin  against  W.  J. 
Willie,  Judge.    Mandamus  refused. 

P.  C.  Andrews,  of  Cairo,  and  S.  P.  Cain, 
of  Whlgham,  for  petitioner. 

BLOODWORTH,  J.  L.  B.  Covin  brout^t 
suit  against  Cairo  Banking  Company  and 
against  O.  T.  Davis  and  J.  W.  Nicholson. 
All  of  these  defendants  appeared  and  filed 
demurrers  and  answers.  The  court  sustained 
the  demurrers  to  the  extent  of  striking  all 
allegations  of  tort  from  the  plaintiff's  pe- 
tition and  requiring  Um  to  proceed  ex  con- 
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tracto.  After  this  time  J.  W.  Nicholson  ffled 
a  demurrer,  on  the  ground  that  there  was  a 
misjoinder  of  parties,  and  this  demurrer  was 
sustained  and  an  order  entered  striking  J. 
W.  Nicholson  as  a  party  defendant  After- 
wards, on  the  same  day,  the  trial  Judge  sus- 
tained a  general  demurrer  to  the  plaintiff's 
petition  and  dismissed  the  same.  On  the 
15th  of  November,  and  within  30  days  from 
the  Judgment  of  dismissal,  L.  B.  CJovln  ten- 
dered to  the  trial  Judge,  Hon.  W.  J.  WllUe, 
his  bill  of  exceptions,  and  asked  that  it  be 
signed  and  certified.  The  presiding  Judge  re- 
fused to  sign  and  certify  the  bill  of  excep- 
tions, for  the  following  reasons,  as  stated  by 
him  and  indorsed  on  the  bill  of  exceptions: 

"After  argument  by  counsel  for  defendant  In 
errol-  on  the  demurrer  striking  J.  W.  Nicholson 
from  the  suit,  and  before  judgment  was  entered 
on  same,  counsel  for  plaintiff  in  error  was  ask- 
ed by  the  court,  what,  if  anything,  he  had  to 
say  regarding  the  demurrer,  and  replied  that 
they  had  contemplated  striking  J.  W.  Nicholson 
from  the  suit.  I  think  this  Aonld  be  Incorpo- 
rated in  the  bill  of  exceptions,  and,  if  done,  I 
will  certi^  the  same  to  be  true." 

On  refusal  of  counsel  to  Insert  the  above  In 
the  bill  of  exceptions  the  presiding  Judge  re- 
fused to  sign  and  certify  the  bill  of  excep- 
tions, and  mandamus  was  brought 

[1]  Under  the  above  statement  of  facts  as 
shown  by  the  petition  for  mandamus,  should 
the  Judge  he  required  to  sign  and  certify  the 
bill  of  exceptions  as  tendered? 

"The  rule  now  seems  to  be  well  settled  in  this 
state  that  after  final  judgment  the  losing  party 
—other  than  the  state  in  a  criminal  case— is  en- 
titled to  one  bill  of  exceptions  as  a  matter  of 
right;  and  if  the  judge  refuses  to  sign  and  cer- 
titr  the  bill  of  exceptions  when  presented  to  bim, 
if  it  truly  states  the  facts,  an  application  for 
mandamus  will  be  granted  *  *  *  compelling 
the  judge  to  sign  and  certify  the  bill  ot  excep- 
tions, irrespective  of  the  merit  of  the  exceptions 
Uken."  Seaboard  Air  Line  Ry.  v.  Reid,  6  Ga. 
App.  20,  63  S.  B.  1130. 

[2]  The  final  test  is:  Does  the  bill  of  ex- 
ceptions "truly  state  the  facts?"  In  the  In- 
stant case  a  bill  of  exceptions  was  tendered 
in  due  time  to  the  judge,  and  he  refused  to 
sign  and  certify,  and  Indorsed  on  it  his  rea- 
son therefor  as  stated  above.  When  the  pa- 
pers were  returned  to  counsel  he  refused  to 
change  the  bill  of  exceptions  to  conform  to 
the  suggestion  of  the  Judge,  and  brought 
mandamus.  Did  the  judge  err  In  refusing  to 
sign  and  certify  the  biU  of  exceptions  as  pre- 
sented? The  law  requires  the  judge  to  in- 
spect the  bill  of  exceptions  and  the  burden 
of  determining  if  It  speaks  the  truth  is  upon 
him. 

"The  judge  to  whom  such  bill  of  exceptions 
it  tendered  shall,  if  needful,  change  the  same  so 
as  to  conform  to  the  truth  and  make  it  contain 
all  the  evidence,  and  refer  to  all  of  the  record, 
necessary  to  a  clear  understanding  of  the  errors 
complained  of."    Civil  Code,  {  6140(3). 

"If  the  judge  shall  determine  that  the  bill  of 
exceptions  is  not  true  or  does  not  contain  all 
of  the  necessary  facts,  he  shall  return  the  same, 
within  ten  days,  to  the  party  or  bis  attorney, 
with  his  objections  to  the  same  in  writing.  If 
those  objections  are  met  and  removed,  the  judge 
may  then  certify,  specifying  in  his  certificate  the 
cause  of  the  delay.    If  the  judge  sees  proper, 


he  may  order  notice  to  the  opposite  party  of  the 
fact  and  time  of  tendering  the  exceptions,  and 
may  hear  evidence  as  to  the  truth  thereof." 
CivU  Code,  §  6158. 

"It  is  competent  for  the  judge  to  certify  as  to 
relevant  matters  transpiring  before  him  on  the 
hearing,  which  may  legitimately  serve  to  ex- 
plain the  ruling  made  or  the  facts  transpiring 
In  connection  therewith  whidi  will  throw  Ught 
upon  it."  Petty  v.  Patterson,  Judge,  144  Ga. 
340(2),  87  8.  B.  19. 

Was  the  above  statement  of  counsel,  which 
the  Judge  suggested  should  be  in  the  bill  of 
exceptions,  material?  Copies  of  the  plead- 
ings In  the  original  case  are  not  attached, 
and  the  petition  for  mandamus  Is  not  full 
enough  for  this  court  to  pass  upon  this  issua 
Although  the  contrary  is  insisted  on  in  brief 
of  the  plaintiff  in  error,  yet  if  the  statement 
amounted  to  a  consent  of  counsel  to  sus- 
taining the  demurrer  and  striking  the  name 
of  J.  W.  Nicholson  from  the  petition,  it 
woald  be  material  in  explaining  the  ruling 
and  throwing  light  upon  it  Under  this  view 
of  the  case,  "consensus  tolllt  errorem"  would 
apply.  But  apart  from  this,  in  the  case  of 
Brinson  v.'  Callaway,  Judge  pro  hac  vice,  112 
Ga.  163,  37  S.  B.  177,  Justice  Cobb  says: 

"This  court  cannot  undertake  to  determine  an 
issue  between  the  judge  and  counsel  as  to  what 
parts  of  the  record  are  material  to  a  proper  con- 
sideration of  the  case.  The  judge  who  tried  the 
case  must  decide  this  question,  the  law  requir- 
ing him  to  certify  that  the  bill  of  exceptions 
'specifies  all  of  the  record  material  to  a  clear 
understanding  of  the  errors  complained  of.'  Civ- 
il Code,  {{  5632,  562S(4).  The  decision  of  the 
judge  in  this  matter  is  conclusive  on  counsel 
tendering  the  bill  of  exceptions.  It  is  the  duty 
of  counsel  tendering  a  bill  of  exceptions  to 
specify  such  portions  of  the  record  as  are  ma- 
terial to  a  clear  understanding  of  the  errors 
complained  of.  Civil  Code  [of  1895],  K  5528, 
5530  [Civil  Code  of  1910,  §{  6140,  6142]. 
While  the  judge  to  whom  a  bill  of  exceptions  is 
tendered  is  authorized  to  change  the  same  so  as 
to  make  it  refer  to  all  the  record  necessary,  he 
is  certainly  not  required  to  do  this  in  a  case 
where  counsel  tendering  the  bill  of  exceptions 
not  only  does  not  request  him  so  to  do,  but  ex- 
pressly refuses  to  have  incorporated  in  the  bill 
of  exceptions  parts  of  the  record  which  the 
judge  claims  are  material,  and  makes  a  direct 
issue  with  the  judge  as  to  the  materiality  of  the 
same  and  the  right  of  the  judge  to  require  the 
parts  of  the  record  claimed  by  him  to  be  material 
to  be  transmitted  to  this  court" 

In  the  case  of  Campbell  v.  Foute,  S  Oa. 
App.  113,  64  S.  B  292,  the  court  said: 

"The  determination  of  what  is  true  and  what 
is  not  true  as  to  matters  occurring  on  the  trial 
of  a  case,  when  it  is  sought  to  review  the  trial 
by  a  bill  of  exceptions,  addresses  itself  exdu- 
siTcly  to  the  presiding  judge;  and  this  court  is 
compelled  by  law  to  take  his  statement  as  true. 
If  the  judge  says  that  certain  corrections  are 
necessary,  to  make  the  bill  of  exceptions  speak 
the  truth,  we  have  no  power  to  allow  counsel  to 
take  issue  with  him,  nor  can  we  take  issue  with 
him  ourselves.  It  is  the  duty  of  counsel  to  make 
these  corrections  and  tender  to  the  trial  judge 
the  bill  of  exceptions  as  corrected." 

In  the  case  of  Pelham  Manufacturing  Co. 
V.  Scaife,  7  Ga.  Ak).  448,  67  S.  B.  112,  in 
stating  the  reason  which  will  justify  the 
trial  Judge  in  declining  to  certi^  a  bill  of 
exceptions.  Judge  Russell  ^^^v^(jjjvjiC 
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"It  must  be  either  because  the  bill  of  excep- 
tions is  nresented  too  late,  or  because  the  state- 
ments of  fact  relating  to  the  proceeding  it  is 
sought  to  review  are  untrue,  or  because  the 
counsel  has  declined  to  correct  the  bill  of  excep- 
tions in  accordance  with  the  direction  of  the 
court,  or  some  such  similar  matter,  which 
does  not  in  any  wise  relate  to  the  sufficiency 
or  merit  of  the  exceptions  which  the  application 
for  the  writ  of  error  seelu  to  present  to  the  high- 
er court" 

Counsel  did  not  deny,  that  the  statement 
which  the  Judge  wished  Incorporated  In  the 
bill  of  exceptions  was  true,  the  Judge  thought 
It  material  and  offered  to  sign  the  bUl  of  ex- 
ceptions if  the  statement  of  counsel  was  writ- 
ten into  It,  but  counsel  refused.  The  Judge 
baring  said  that  the  above  statement  should 
be  Incorporated  In  the  bill  of  exceptions  In 
order  to  make  It  speak  the  truth,  "we  have 
no  power  to  allow  counsel  to  take  issue  with 
him,  nor  can  we  take  Issue  with  him  our- 
selves." Counsel  having  declined  to  correct 
the  bill  of  exceptions  as  directed,  the  Judge 
properly  refused  to  sign  and  certify  the  same. 

Mandamus  refused. 

BROYLES,  P.  J^  and  JENKINS,  J.,  con- 
cur. 


09  Oa.  App.  24C) 

JAMES  v.  DAVIS.     (No.  8195.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  1,  1917.) 

(Byllahut  hy  the  Court.) 
Otebrtjlino  of  Ckbtiokaw— Pkopbiett. 

Upon  the  petition  for  certiorari  and  the  an- 
swer of  the  ordinary,  the  court  did  not  err  in 
overruling  the  certiorari. 

Error  from  Superior  Court,  Dougherty 
County;   E.  E.  Cox,  Judge. 

Action  between  Juby  James  aud  A.  H. 
Davis,  begun  before  the  ordinary.  His  pe- 
tition for  certiorari  being  overruled,  the 
former  brings  error.    Affirmed. 

Leonard  Farkas  and  Pope  &  Bennet,  all 
of  Albany,  for  plaintiff  In  error.  B.  J.  Bac- 
on and  B.  H.  Ferrell,  both  of  Albany,  for 
defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J...  and  GEOBGE,  J.,  concur. 


(19  Ga.  App.  268) 

JOHNSON  T.  BUCKETB  COTTON  OIL  CO. 

(No.  8248.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  1,  1917.) 

(SyllaTnu  by  the  Court.) 

Death  «=j103(2)  —  Aotion  fob  Oausino 
Death— NoNsurr. 
This  was  a  suit  for  negligent  homicide  of  the 
plaintiff's  son.  The  evidence  adduced  by  the 
plaintiff,  together  with  the  admissions  in  the  de- 
fendant's answer,  failed  to  show  that  the  homi- 
cide was  caused  by  the  defendant's  negligence; 


and  a  nonsuit  was  properly  awarded  by  the 
court 

[Ed.  Note.— For  other  cases,  see  Death,  (3ent. 
Dig.   S  141;    Dec.  Dig.  <S=>103(2).] 

EJrror  from  City  Court  of  Fulton  County; 
W.  D,  Bills,  Judge. 

Action  by  Susie  Johnson  against  the  Buck- 
eye Cotton  OH  Cojiipany.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

Cnias.  M.  Moon,  Paul  S.  Etherldge  and 
Cha&  B.  Shelton,  all  of  Atlanta,  for  plaintiff 
in  error.  B.  V.  Carter  and  Franit  Carter, 
both  of  Atlanta,  for  defendant  in  error. 

BBOTLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 


(U  Oa.  App.  230) 
WHITE   T.   STATE.     (No.   7892.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  1,  1917.) 

(Syllalut  by  the  Court.) 

1.  Laeceny   ®=30(1)— Indictment— Descrip- 
tion OF  Pbopebtt. 

The  Indictment  charged  the  accused  with 
"the  offense  of  larceny  after  trust  delegated,  for 
that  the  said  Green  White  did  on  the  28th  day 
of  October  in  the  year  of  our  Lord  1916,  in  the 
county  aforesaid,  after  being  intrusted  by  J.  C. 
Sheppard  with  two  bales  of  lint  cotton,  weigh- 
ing alK>ut  500  pounds  each,  then  and  there  the 
property  of  said  J.  C.  Sheppard  and  of  the  value 
of  $60  each,  for  the  purpose  of  selling  same  and 
paying  the  proceeds  of  said  sale  to  said  J.  C. 
Sheppard,  did  fraudulently  convert  said  two 
bales  of  cotton  to  his  own  use,  to  the  injnry  and 
without  the  consent  of  the  said  J.  C.  Sheppard, 
and  without  paying  to  the  said  J.  C.  Sheppard 
the  full  value  or  market  price  thereof,  contrary 
to  the  laws,"  etc.  The  court  properly  overruled 
the  demurrer  based  upon  the  ground  that  the 
property  alleged  to  have  been  converted  was  not 
described  with  sufficient  definiteness  and  par- 
ticularity to  put  the  defendant  on  notice.  Cody 
V.  State,  100  Go.  105,  28  S.  B.  106(2);  Sanders 
V.  State,  86  Ga.  717,  12  S.  E.  1058(3);  Alder- 
man V.  State,  57  Ga.  367(2);  Keys  v.  State,  112 
Ga.  392,  87  S.  E.  762,  81  Am.  St  Rep.  63.  The 
case  of  Bright  v.  State,  10  Gn.  App.  17,  72  S. 
E.  519,  relating  to  an  indictment  for  simple 
larceny,  is  not  in  point  or  in  conflict  with  this 
ruling. 

[Bd.    Note. — For   other   cases,    see   Larceny, 
Cent  Dig.  SS  04,  65;   Dec.  Dig.  <8=a30(l).] 

2.  Cbiiiinal  Law  iS=>729— Habmless  Ebbor 

— RBMABKS  of  SOI.ICITOB  Genebal. 
The  harmful  effect  of  the  remarks  made  by 
the  solicitor  general  in  his  concluding  argument 
to  the  jury,  complained  of  in  the  only  special 
ground  of  the  motion  for  a  new  trial,  was  not 
such  as  to  require  the  grant  of  a  mistrial.  The 
injury,  if  any,  was  sufficiently  removed  by  the 
action  of  the  court  in  directing  the  solicitor  gen- 
eral to  desist  from  such  references  and  in  ruling 
out  the  remarks  complained  of,  and  by  the  with- 
drawal of  the  remarks  by  the  solicitor  general 
and  his  apologies  therefor  to  the  court 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  1692 ;   Dec.  Dig.  <S=>72g.] 

3.  Labcent  <S=»40(4)— Labcent  by  Tbobt— In- 
dictment—Vabiance. 

The  indictment  alleged  a  trust  for  the  pur- 
pose therein  set  forth,  and  the  proof  showed  a 
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trust  for  an  entirely  different  pnrpose.  "The 
indictment  being  for  larceny  after  a  trust  bad 
been  delegated,  in  order  to  convict  the  accused  it 
was  necessary  to  prove  the  creation  of  the  trust 
described  in  the  indictment,  and  a  fraudulent 
breach  of  it  in  the  mauner  alleged.  To  charge  one 
trust  and  prove  another  would  not  suffice.  Car- 
ter V.  State,  53  Ga.  326;  McCrary  v.  State, 
81  Ga.  334  K  8.  B.  5881."  McNish  v.  State,  88 
Ga.  499,  50o,  14  S.  E.  865.  The  evidence  failing 
to  suppKort  the  particular  allegations  made  in 
the  indictment,  the  conviction  of  the  accused 
was  unauthorized,  and  the  court  erred  in  over- 
mling  the  motion  for  a  new  trial  based  upon 
the  general  gronnds. 

[Ed.  Note. — For  other  <*ases,  see  Larceny, 
Cent  Dig.  $  102;   Dec.  Dig.  «=!>40(4).] 

Brror  from  Superior  Court,  Floyd  Coun- 
^;    Moses  Wright,  Judge. 

Green  White  was  convicted  of  larceny, 
and  be  brings  error.    Reversed. 

W.  B.  Mebane  and  Sbarp  &  Sbarp,  all  of 
Rome,  for  plolnttfT  In  error.  W.  H.  Ennls, 
Sol.  Gen.,  of  Rome,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  reversed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(19  Ga.  App.  256) 

FINCH  V.  J.  M.  COX  CO.    (No.  7693.) 

^urt  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1.  19170 

(Syttabui  ly  the  Court.) 

S.  Patuxnt  4=»87(1)— Reoovebt  of  Payment 

— Grounds— "DcBEss." 
A  payment  con  be  recovered  back  where  it 
is  made  under  an  urgent  and  immediate  necessi- 
ty therefor,  or  where  it  is  made  to  release  prop- 
erty from  detention.  Civ.  Code  1910,  {  4317. 
This  Code  section  should  be  construed  together 
with  section  4116,  which  is  as  follows :  "Duress 
consists  in  any  illegal  imprisonment,  or  legal 
imprisonment  used  for  an  illegal  purpose,  or 
threats  of  bodily  or  other  harm,  or  other  means 
amounting  to  or  tending  to  coerce  the  will  of 
another,  and  actually  inducing  him  to  do  an 
act  contrary  to  Us  free  will.!'  Fenwick  Ship- 
ping Co.  V.  Clarke  Bros.,  133  Ga.  43,  44,  G5  S. 
k  140,  141, 

[ESd.    Note.— For   other    cases,    see   Payment, 
Cent..  Dig.  {  283;  Dec.  Dig.  <S=>87(1). 

For  other  de6nitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Duress.] 

2.  Patiiknt  •g=>87(5)— Recovebt  or  Patment 

— VOLUNTABY    PaTHBNT. 

A*  shown  by  the  record,  the  payment  made 
by  the  plaintiff  was  not  a  voluntary  payment, 
but  was  made  under  an  urgent  and  immediate 
necessity  therefor,  and  to  secure  the  release  of 
her  personal  property  from  detention;  and, 
under  the  particular  facts  of  the  case,  the  de- 
fendant could  not  in  equity  and  good  conscience 
retain  it. 

[Ed.    Note.^For   other   cases,    see   Payment, 
Cent.  Dig.  8  287;   Dec.  Dig.  4=987(5).] 

&   VEBDier  CONTBABT  TO  LAW  AND  EVIDENCE 

— ^Refdsai,  of  New  Tbial  Ebboneoub. 
The  verdict  for  the  defendant  was  contrary 
to  law  and  the  evidence,  and  the  court  erred  in 
refnsing  to  grant  a  new  trial. 

Error  from  City  Court  of  Waycross;  Jno. 
CL  McDonald,  Judge. 


Action  by  Mrs.  O.  S.  Finch  against  tbe  J. 
M.  Cox  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Parks  &  Reed,  H.  W.  Wilson,  and  J.  E. 
English,  all  of  Waycross,  for  plaintiff  in 
error.  J.  L.  Sweat  and  C.  L.  Redding,  both 
of  Waycross,  for  defendant  In  error. 

BROXLES,  P.  J.  Under  the  evidence  ad- 
duced in  this  case,  tbe  following  findings  of 
fact  were  demanded:  G.  S.  Finch,  the  hus- 
band of  tbe  plaintiff,  was  a  retail  grocer  in 
Waycross,  Ga.,  and  owed  the  defendant,  a 
wholesale  grocerj'  company.  In  the  same 
city,  $1,408.57.  Mrs.  Finch,  the  plaintiff,  was 
not  indebted  to  tbe  defendant  in  any  amount. 
On  January  11,  1913,  Finch  made  a  general 
assignment  for  the  benefit  of  his  creditors, 
and  on  tbe  same  day  he  left,  with  bis-  wife 
and  children,  for  Atlanta,  and  on  tlie  same 
date  shipped  to  his  wife,  to  Atlanta,  a  car 
containing  household  goods,  clothing,  and 
some  canned  groceries.  On  January  15, 1913, 
Cox,  tbe  president  of  the  defendant  company, 
sued  out  an  attachment  before  a  justice  of 
tbe  peace  at  Waycross,  alleging  that  Finch 
owed  tbe  defendant  $1,408.57  and  had  ab- 
sconded. Cox  and  a  deputy  sheriff  of  Ware 
county  went  to  Atlanta,  located  the  car  con- 
signed to  Mrs;  Finch  In  tbe  railroad  yards, 
and  tbe  deputy  levied  tbe  attachment  upon 
it  All  the  property  In  tbe  car  belonged  to 
Mrs.  Finch,  and  ber  husband  bad  no  title 
thereto.  Among  the  property  in  this  car  was 
clothing  for  herself  and  her  minor  children. 
Mrs.  Finch,  with  ber  children  and  husband, 
was  stopping  at  a  hotel,  and  tbelr  intention 
was  to  rent  a  house  and  make  Atlanta  their 
permanent  home.  On  learning  of  tbe  at- 
tachment, Mrs.  Finch  employed  a  lawyer, 
who  endeavored  to  have  Oox  release  tbe  prop- 
erty. Cox  refused  to  do  so  unle&s  the  full 
amount  of  Finch's  debt  was  paid  to  him, 
stating  that  otherwise  be  was  going  to  return 
tbe  car  to  Waycross;  and  he  had  tbe  deputy 
secure  a  bill  of  lading  for  the  car  to  that 
destination.  Cox  finally  agreed  to  release 
tbe  car  on  tbe  payment  to  him  of  $800  in 
cash.  The  plaintiff  In  error  was  unable  to 
malie  the  statutory  bond  required  to  release 
her  property,  and  ber  lawyer  paid  to  Cox 
$800,  and  Cox  released  tbe  property  and  gave 
to  tbe  lawyer  the  following  receipt: 

"Received  from  Mrs.  G.  S.  Finch  the  sum  of 
$800,  which  is  paid  to  me  in  consideration  of 
the  release  of  levy  on  car  No.  20671,  marked 
A.  B.  &  A.,  and  contents,  now  attached  in 
yards  of  A.  B.  &  A.  R.  K.  at  Atlanta,  Ga.  J. 
M.  Cox  Co.,  by  J.  M.  Cox,  President'' 

Mr.  Cox  returned  to  Waycross  with  tbe 
$800,  and  credited  tbe  amount  on  bis  books 
to  "merchandise  account"  Shortly  there- 
after Involuntary  bankruptcy  proceedings 
were  filed  against  Finch,  and  he  effected  a 
comix>sltion  of  50  per  cent.  The  claim  of 
Cox's  company  was  proved  in  tbe  bankruptcy 
proceedings,  for  the  full  amount  of  the  debt, 
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to  wit,  W,408.57,  and  50  per  cent,  of  that 
amonnt  was  paid  on  it  This  sum  and  the 
$800  which  the  defendant  company  had  se- 
cured from  Mrs.  Finch  amounted  to  $1,504; 
Cox  himself  admitting  upon  cross-examina- 
tion: 

"If  you  put  it  so,  directly  and  Indirectly,  1 
got  $1,504  out  of  our  claim  of  $1,400,  or  $100 
more  than  the  claim." 

Mrs.  Finch  brought  her  suit  to  recover  the 
$800  which  she  had  paid  to  secure  the  release 
of  her  property,  alleging  that  it  was  paid 
under  an  urgent  aud  immediate  necessity 
therefor,  and  to  secure  the  release  from  de- 
tention of  her  property  which  had  been 
wrongfully  levied  upon  under  the  attachment, 
and  that,  whether  it  was  collected  on  her  hus- 
band's debt  or  not,  It  was  paid  under  duress 
and  without  consideration,  and  that  the  de- 
fendant was  not  entitled  to  retain  it.  Two 
mistrials  of  the  case  resulted,  and  the  third 
trial  resulted  in  a  verdict  for  the  defend- 
ant, and  the  plaintiff  excepted. 

[1-3]  A  payment  made  to  prevent  a  levy  is 
not  under  duress  where  the  party  had  an  im- 
mediate and  adequate  remedy  at  law.  Hoke 
V.  City  of  Atlanta,  107  Ga.  416,  33  S.  E.  412 ; 
Strange  v.  Franklin,  126  Ga.  715,  55  S.  E. 
943.  In  both  of  the  cases  here  dted  the 
party  making  the  payment  had  a  complete 
and  easily  available  legal  remedy  to  prevent 
the  levy,  and,  in  addition,  the  payment  was 
made  to  one  who  in  good  conscience  could  re- 
tain it  In  the  instant  case  Mrs.  Finch  was 
at  a  hotel  in  a  strange  city,  to  which  she  bad 
just  removed  from  a  distant  part  of  the 
state.  Among  her  property  which  wag  levied 
upon  was  her  household  furniture  and  wear- 
ing apparel  of  herself  and  her  little  children. 
She  was  unable  to  make  the  statutory  bond 
necessary  to  secure  the  release  of  the  attach- 
ment If  she  had  filed  a  claim  to  the  prop- 
erty and  made  a  "pauper's  affidavit"  in  lieu 
of  bond,  her  property  would  not  have  been  re- 
leased, bat  would  have  t)een  taken  back  to 
Waycross,  Oa.,  and  she  would  have  been 
obliged  to  return  there  and  there  fight  out 
her  claim  in  the  courts.  The  defendant  com- 
pany had  no  claim  against  her;  its  claim  I)e- 
ing  against  her  husband  only.  It  is  unmis- 
takable from  the  evidence  that  the  $800 
ivhicb  the  defendant  received  from  Mrs.  tnnch 
was  in  fact  and  in  truth  received  as  a  cred- 
it on  her  husband's  debt  notwithstanding 
the  testimony  of  Cox  that  he  had  credited 
this  payment  on  the  books  of  his  company  to 
"merchandise  account"  and  although  the  de- 
fendant company,  in  the  bankruptcy  proceed- 
ings against  Finch,  proved  its  claim  for  the 
entire  amount  originally  owed  by  him,  to  wit, 
$1,408.57.  If  the  $800  was  not  received  as  a 
payment  on  Finch's  account  then  its  reten- 
tion by  the  defendant  company  would  be  un- 
conscionable, as  it  otherwise  had  no  claim 
whatever  on  the  property  levied  upon,  or 
upon  the  $800  given  to  secure  the  release  of 
that  property. 


"Whenever  the  plaintiff  could  recover  in  a 
court  of  equity,  he  can  recover  in  an  action  for 
money  had  and  received.  Chitty  on  Con.  474 ; 
2  T.  R,  153 ;  1  Cowper  R.  372;  [Smith  v.  Bell] 
6  Pet  68  [8  L.  Ed.  3221."  Philips  v.  Crews,  65 
Ga.  276,  278;  Culbreatb  v.  Culbreath,  7  Ga.  64. 
68,  69,  60  Am.  Dec  875. 

Under  the  facts  shown  by  the  record  it  is 
clear  to  us  that  the  payment  by  Mrs.  l^ch 
to  the  defendant  was  made  under  an  urgent 
and  immediate  necessity  therefor,  and  to  se- 
cure the  release  of  her  personal  property 
which  had  been  wrongfully  levied  upon  under 
an  attachment  sued  out  by  the  defendant, 
that  sections  4317  and  4116  of  the  CivU  Code 
of  1910  are  applicable  to  her  suit,  and  that 
the  defendant  cannot  in  equity  and  good  con- 
science retain  the  money  so  paid  for  it  Mrs. 
Finch  is  entitled  to  recover  back  her  money. 

Under  the  above  rulings  it  is  unnecessary 
to  pass  specifically  upou  the  various  grounds 
of  the  amendment  to  the  motion  for  a  new 
trial.  As  complained  of  therein,  there  were 
errors  in  the  admission  and  the  repelling  of 
evidence,  and  in  the  charge  .of  the  court 
These  errors,  however,  in  the  light  of  this 
decision,  will  doubtless  be  eliminated  upon 
the  next  trial  of  the  case. 

Judgment  reversed. 

JENKINS  and  BliOODWORTH,  JJ.,  con- 
car. 

(19  Qa.  App.  256) 
OBNTRAI/  OF  GEORGIA  RY.  CO.  v.  GAR- 
MON.     (No.  7462.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 
Feb.  1,  1017.) 

(Syllabut  hy  the  Court.) 

1.  SuFnoiXNOT  or  Evidence. 

There  is  evidence  to  support  the  verdict 

2.  New  Tbiai,  «=»99— GaoxjNDS— Newlt  Dis- 
covBBED  Evidence. 

The  alleged  newly  discovered  evidence  of  a 
civil  engineer  who  states  in  his  affidavit  that 
about  the  year  1907  he  made  a  survey  of  this 
land,  and  that  he,  "at  the  instance  of  defendant 
In  the  above  case,  has  since  said  trial  made  an- 
other survey  of  said  tract  of  land,"  is  cumula- 
tive. Ordinary  diligence  would  require  that  this 
last  survey  should  have  been  made  before  the 
trial.  Civ.  Code,  1910,  i  6086.  "A  judgment  of 
the  trial  court  refusing  a  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence  will 
not  be  disturbed  when  the  motion  fails  to  show, 
by  affidavit  of  the  movant  and  each  of  his  coun- 
sel, that  they  did  not  know  of  the  existence  of 
such  evidence  before  the  trial,  and  that  the 
fame  could  not  have  been  discovered  by  the 
exercise  of  ordinary  diligence."  Pbarr  v.  Davis, 
133  Ga.  759,  66  S.  E.  917. 

[EM.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  g{  201,  207 ;   Dec.  Dig.  <S=»99.] 

Error  from  City  Court  of  Polk  County; 
John  K.  Davis,  Judge. 

Action  by  W.  G.  Gannon  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  ^r- 
ror.     Affirmed. 
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J.  Branham  -and  Maddox  &  Doyal,  all  of 
Some,  and  E^elder  &  Fielder,  of  Cedartown, 
for  plaintUC  In  error.  Wm.  W.  Mondy,  of 
Cedartown,  for  defendant  In  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  COS^ 
cor. 

(U  Oa.  App.  2M) 

PRIOEV-EVANS  FOUNDRY  CO.  ▼.  SOUTH- 
ERN BELL  TELEPHONE  &  TELE- 
GRAPH CO.     (No.  8241.) 
<Coart  of  Appeals  of  Georgia,  DiTiaion  No.  2. 
Feb.  1.  1917.) 

(Bgltaiut  ly  the  Court.) 

1.  Pbtncipal  and  Agent  <S=s>145(1)— Urdis- 

CL08ED  PBINCIPAL  —  RiOBT  OF  THIBD  PKB- 

BOR. 
A  third  person  dealing  with  an  agent  of  an 
undisclosed  principal,  cannot  hold  the  principal 
liable  under  the  contract,  where  the  principal 
has  previously  accounted  and  settled  with  the 
agent.     Civ.  Code  1910,  {  3596. 

fEd.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent. -Dig.  {$  513,  518-520;  Dec.  Dig. 
«=>145(1).] 

2.  AoBEED    Statkioent   or   Facts— Appuoa- 
noN  OF  Statutes. 

Under  the  agreed  statement  of  facts,  section 
3601  of  the  CiTU  (jode,  cited  by  counsel  for  the 
plaintiff  in  error,  is  not  applicable. 

3.  DiBBCTED     VEBDICT — EBBOB. 

The  court  did  not  err  in  directing  a  verdict 
for  the  defendant. 

Error  from  Superior  Conrt,  Fnlton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  between  the  Prlce-Erans  Foundry 
Company  and  tba  Soutbem  Bell  Telephone 
ft  Telegraph  Company.  Judgment  for  the 
latter,  and  tlie  former  brings  error.  Af- 
firmed. 

Dodd  &  Dodd,  of  Atlanta,  for  plaintiff  in 
error.  AIcDaniel  &  Black,  of  Atlanta,  for 
defendant  In  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(U  Ob.  App.  263) 

WILLIAMS  T.  DAVIS.     (No.  8181.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1917.) 

(Svllabut  Iv  the  Court.) 

1.  SnvncisNcsr  of  Evidence. 

The  verdict  was  authorized  by  the  evidence. 

2.  Affeal  and  Ebbob  €=>1078(6)— Review- 
Abandonment  OF  Ebbob. 

The  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial,  not  bein^  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  are 
treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4261 ;  Dec.  Dig.  «=1078(6).] 

Error  from  Superior  Court,  Dooly  County; 
W.  F.  George,  Judge. 


AcUon  between  W.  It.  Williams  and  J.  M. 
Davis.  From  the  judgment,  Williams  brings 
error.    Affirmed. 

IPowell  ft  Lumsden,  of  Vienna,  and  J.  T. 
Hill,  of  Cordele,  for  plaintiff  In  error.  Jule 
Felton,  of  Montezuma,  for  defendant  In  er- 
ror. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


(1»  Ga.  App.  246) 
LAURENS  COUNTY  v.  McLENDON. 
(No.  8221.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  1,  1917.) 

(Svllaiui  hy  tJie  Court.) 

1.  Bbidoes  <8='37— Use  fob  Tbavbit— Liabii,- 
itt  of  County. 

The  provision  of  PoL  Code  1910,  {  748,  mak- 
ing counties  primarily  liable  for  injuries  caus- 
ed by  any  defective  bridges,  whether  erected  by 
contractors  or  by  county  authorities,  is  not  ap- 
plicable to  a  bridge  erected  over  a  water  course 
which  divides  one  county  from  another.  To 
bridges  of  the  latter  class  sections  419  to  423 
of  the  Political  Code  of  1910  are  applicable; 
and  liability  attaches  only  in  accordance  with 
section  768,  supra — ^that  is,  upon  failure  of  the 
county  to  take  a  sufficient  bond  from  the  con- 
tractor. Brooks  County  v.  Carrington,  7  Ga. 
App.  225,  66  S.  E.  625;  Cook  v.  County  of 
De  Kalb,  95  Ga.  218,  22  S.  E.  151 ;  Willing- 
ham  V.  Elbert  County,  113  Ga.  15,  38  S.  E.  348 ; 
Forsyth  County  v.  Gwinnett  County,  108  Ga. 
510,  33  S.  E.  a92. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent.  Dig.  {$  96,  103-105,  109 ;  Dec.  Dig.  «=> 
87.] 

2.  Bbidoes  <&=>37— Counties  «=>208  —  Use 
FOB  Tbaveli— Liabilities  fob  Injubies. 

Counties  are  not  liable  to  suit  for  any  cause 
of  action  unless  made  so  by  statute.  Pol.  Code, 
1910,  §  384.  There  is  no  statute  authorizing 
suit  against  a  county  for  failure  to  repair  a 
bridge  after  seven  years  have  elapsed  from  the 
date  of  its  construction,  when  no  bond  was  re- 
quired of  the  contractor  by  the  county.  A  fail- 
ure by  the  county  to  require  a  bond  from  the 
contractor  places  the  county  in  tbe  same  posi- 
tion as  the  contractor.  The  liability  of  the 
county  extends  no  further,  and  exists  no  longer, 
than  the  contractor's.  County  of  Monroe  v. 
Flynt,  80  Ga.  489,  6  S.  E.  173 ;  Arnold  v.  Hen- 
ry County,  81  Ga.  730,  8  S.  E.  606 ;  Helving- 
ston  V.  Macon  County,  103  Ga.  106,  29  S.  E. 
596;  Dougherty  County  v.  Newson,  107  Ga. 
811,  33  S.  E.  660. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent. 
Dig.  §1  96,  103-105,  109;  Dec  Dig.  «=>37; 
Counties,  Cent.  Dig.  {  338 ;   Dec.  Dig.  «=»208.] 

3.  Bbidoes  iS=>46(3)  —  Use  fob  Tbavei.  —  Ac- 
tions'fob  Injubieb-^Pleadino. 

While  the  pinciples  announced  in  the  fore- 
going headnotes  are  well  settled,  it  appears  from 
the  petition  in  this  esse,  as  amended,  that,  with- 
in seven  years  preceding  the  injury  and  damage 
complained  of,  the  county  expended  more  than 
$500  in  the  repairing  and  rebuilding  of  the 
bridge,  originally  constructed  more  than  seven 
^ea.TB  prior  to  the  dnte  of  the  alleged  injury,  and 
m  fact  "renewed  and  rebuilt"  the  bridge ;  and 
the  allegations  are  sufficient  to  withstand  a  gen- 
eral demurrer.  The  judge,  therefore,  did  not  err 
in  overruling  the  general  demurrer  to  the  peti- 
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tion  as  amended.  It  Is  a  question  of  fact  for 
the  jury  whether  the  bridge  was,  within  seven 
years  preceding  the  date  of  the  injury,  "rebuilt," 
or  only  "repaired,"  the  county  haying  failed  to 
require  a  bond  for  this  work  upon  the  bridge. 
Warren  County  v.  Evans,  118  Ga.  200,  44  S.  E. 
986;  Helvingston  v.  Macon  County,  lOS  Ga. 
106,  29  S.  E.  596,  supra. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent. 
Dig.  §{  110-114;   Dec^  Dig.  <3=>46(3).! 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Action  by  H.  R.  McLendon  agalnat  Lau- 
rens County.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.      Affirmed. 

M.  H.  Blackshear,  of  Dublin,  for  plaintiff 
In  error.  Geo.  B.  Davis  and  S.  P.  New,  botli 
of  Dublin,  for  defendant  in  error. 

~  GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  X,  and  LUKE,  J.,  concur 


a»  Oa.  App.  234) 

WATKINS  ▼.  STATE.     (No.  7930.) 

OConrt  of  Appeals  of  Georgia.    Division  No.  1. 
Feb.  1,  1917.) 

(Syttabut  iy  the  Court.) 

1.  WiTNEBSEB      «:s»40(l),      41— COMPBXBHOT— 

Statute. 

Persons  who  have  not  the  use  of  reason,  as 

idiots,  lunatics  during  lunacy,  and  children  who 

do  not  understand  the  nature  of  an  oath,  are 

incompetent  witnesses.    Clr.  Code  1910,  S  5862. 

[Ed.  Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  S§  97,  99;  Dec.  Dig.  «=»40(1),  41.] 

2.  WrnrBssBs  €=>79(3)— Compktenoy— Exah- 
iNATioN  BY  Court. 

The  court  must,  by  examination,  decide  upon 
the  capacity  of  one  alleged  to  be  incompetent 
from  idiocy,  lunacy,  or  insanity  or  drunkenness 
or  childhood.  Cir.  Code  1910,  i  6865.  The  ob- 
jection to  competency,  if  known,  must  be  taken 
before  the  witness  is  examined  at  all.  Civ.  Code 
1910,  S  5866:  Brunswick  &  Western  Railway 
Co.  V.  Clem,  80  Ga.  534,  7  S.  E.  84  (3). 

[Bid.  Note.— For   other  cases,  see  Witilesses, 
Cent  Dig.  §  203;   Dec.  Dig.  «S=s>79(8).] 

3.  Cbiminal  Law  €=3696(3,  6) — Exclusion  of 
Evidence— Objection  .■ 

Accordingly  a  motion  to  exclude  the  tes- 
timony of  a  witness  upon  the  ground  tliat  the 
witness  was  an  idiot  was  properly  overruled, 
where  no  objection  to  the  competency  of  the 
witness  was  made  before  examination,  the  mov- 
ing party  having  knowledge  of  such  ground,  and 
where  It  appeared  that  the  witness  had  suffi- 
cient understanding  to  apprehend  the  obligations 
of  an  oath  and  to  be  capable  of  giving  a  correct 
account  of  the  matters  he  has  seen  or  heard 
in  reference  to  the  questions  at  issue."    Cucsta 

■  ■         '"      App.  48,  5"  ~ 

Pittsburgh  &'  W.  Ry.  Co.  v.  Thompson,  82  Fed. 


V.  Goldsmith,  l^Ga.  Ajgp.  48j_57  S.  E.  983  £S); 

726,  27  C.  C.  A.  Ssii 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1640;  Dec.  Dig.  <&=>696 
(3,  5).] 

4.  Cbiuinai.  Law  ^=>824(10),  829(16)- Habk- 
LEss   Errob— Ruling   on  Competency   of 

Witness. 
An  exception  that  the  court  "failed  to  In- 
struct the  jury  as  to  the  law  relatiii!?  to  idiots 
and  lunatics  as  witnesses,  and  gave  the  jury  no 
rule  or  instructions  for  guiding  them  in  weighing 
and  considering  the  evidence  of  idiots  and  luna- 


'  tics,"  will  not  require  a  reversal,  where  no  re- 

aoest  was  made  for  such  a  charge,  and  where 
le  court  charged  the  jury  as  follows:  "The 
court  cannot  tell  you  what  any  witness  swore 
or  what  any  testimony  in  the  case  is.  The  court 
cannot  tell  you  what  weight  or  what  credibility 
you  will  give  to  the  testimony  that  is  intro- 
duced. You  have  the  right,  in  passing  upon 
the  evidence  in  the  case,  to  observe  the  witness' 
manner  on  the  stand;  the  witness'  interest  or 
want  of  interest,  bias,  or  prejudice,  if  any ;  the 
witness'  intelligence  or  want  of  intelligence :  the 
witness'  knowledge  or  want  of  knowledge;  as 
well  as  every  circumstance  that  has  occurred 
during  the  trial  and  in  your  presence,  you  have 
a  right  to  consider,  in  passing  not  only  upon 
the  weight  and  credibility  of  the  testimony  of 
the  witness,  but  upon  the  case  itself." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  1999,  2011 ;  Dec  Dig.  <8=» 
824(10),  829(16).] 

B.  CBijaNAL  Law.  <S=»939(1),  941(1),  942(1)— 
Newly    Discovebkd    Bvidencb--Cumula- 

TIVE  OB  lUFEAOHINa  EVIDENCE— DiLIQENCE. 

The  court  did  not  err  in  refusing  to  grant  a 
new  trial  on  the  ground  of  the  alleged  newly 
discovered  evidence,  as  it  was  merely  cumula- 
tive and  impeaching  in  character ;  and,  besides, 
it  appears  that  the  afiSant  to  this  evidence  was 
subpoenaed  as  a  witness  by  the  state,  sworn, 
put  under  the  rule,  but  not  examined,  and  it 
further  appears  that  the  affiant  was  the  half- 
brother  of  the  defendant,  and  was  present  at 
the  time  of  the  homicide,  and  this  fact  must 
have  been  known  to  the  defendant,  who  upon 
his  trial  admitted  the  killing,  but  contended  that 
it  was  done  in  self-defense.  Bowers  v.  State. 
135  Ga.  310,  69  S.  E.  536  (1). 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  2318,  2321-2323,  2328,  2330, 
2331;  Dec.  Dig.  €=939(1),  941(1),  942(1).] 

6.  Conviction — Sui'ficikncy  of  Evidence. 

The  evidence  warranted  the  verdict,  and  the 
alleged  errors  of  law  complained  of  and  dealt 
with  aliove  do  not  require  a  new  trial. 

Error  from  Superior  CJourt,  Dawson  Coun- 
ty;  J.  B.  Jones,  Judge. 

Charlie  Watklns  was  convicted  of  bomldde, 
and  he  brings  error.    Affirmed. 

B.  P.  GalUard,  Jr.,  and  Wm.  M.  Johnson, 
both  of  Gainesville,  for  plaintiff  In  error. 
Robert  McMillan,  Sol.  Gen.,  of  ClarkeavUle, 
for  the  State. 

GEORGE,  J,    Judgment  affirmed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(19  Ga.  App.  «g) 
AMERICAN  SEWER  PIPE  CO.  v.  MATH- 
EWS.    (No.  7188.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  1,  1917.) 

(Syllalua  hy  the  Court.) 

1.  Mabteb  and  Sebvant  €=321 — ^Eufloyuxnt 
—Notice  of  Termination. 
Where,  In  a  written  contract  of  employ- 
ment, it  IS  stipulated  that  the  "arrangement 
may  be  terminated  at  the  end  of  any  month  by 
either  party  giving  written  notice  to  the  other 
party,'  such  notice  is  not  complied  with  on  the 
part  of  the  employer  by  his  sending  to  the  em- 
ploye a  letter  in  which  the  making  of  a  new 
and  different  contract  with  him  is  clearly  con- 
templated, and  in  which  the  employer  states 
that  in  his  opinion   "it. would   be  advisable  to 
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proceed  on  the  old  contract  for  tbirt;  days  lon- 
ger," the  import  of  such  communication  being 
thus  clearly  predicated  upon  the  making-  of  the 
new  arrangement. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  20,  21;   Dec  Dig.  «=> 
2:.] 
2.  Master  and  Skbvant  d=>21— Ekplotmert 

—Notice  of  Tkbmination. 
Where,  on  a  later  date,  the  employer  noti- 
fies the  employ^  that  the  intention  of  the  former 
notice  was  to  terminate  the  contract,  bat  aft- 
erwards continues  to  treat  the  recipient  of  tilt 
communication  as  his  employ^  and  to  hold  him 
out  as  such  to  others,  and  with  the  knowledge 
and  under  the  direction  of  the  employer,  he  con- 
tinues to  perform  his  duties  as  such,  and  the 
employer  continues  to  accept  the  benefit  of  the 
serricM  so  rendered,  the  latter  notice  cannot, 
under  the  circumstances,  be  held  as  binding  up- 
on the  employ^. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  20,  21 ;   Dec.  Dig.  «=> 
21.] 
8.  Master  and  Sebtart  «s>7— BifPi.o'ncBNT 

—Modification. 
In  order  that  an  existing  contract  shall  be 
discharged  by  the  making  of  a  new  and  Incon- 
sistent agreement  by  the  parties  thereto,  the 
new  contract  must  be  so  complete  in  all  of  its 
terms  as  to  bind  each  of  the  contracting  parties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  7 ;   Dec.  Dig.  «=»7.] 

4.  Mabtxb  and  Skkvant  9=36— Oontkaot  or 
Emplotubnt— Modification— Evidence. 

There  was  no  error  in  adoditting  the  testi- 
mony complained  of  in  the  ninth  ground  of  the 
motion  for  a  new  trial,  wherein  a  witness  for 
the  plaintiff  testified  that  the  defendant  emuloy- 
er  denied  the  existence  of  sach  a  new  and  in- 
consistent contract 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  6 ;  Dec.  Dig.  <8=96.] 

5.  Principal  and  Agent  «=jS5  —  Emplot- 
kent— Expenses— L»iABrurr. 

Prior  to  the  legal  termination  of  such  a  con- 
tract the  employer  was  liable,  according  to  its 
provisions,  for  expenses  incurred  by  the  em- 
ployi  in  the  taking  of  orders,  even  though  the 
employ^  may  have  been  orally  informed  by  the 
employer  that  his  territory  was  so  disposed  of 
to  another  as  inferentially  to  prevent  the  filling 
of  such  orders;  it  also  appearing  that  after 
such  oral  notice  the  employer  still  continued  to 
direct  the  employ^  in  the  further  taking  of  or- 
ders by  him,  and  part,  at  least,  of  such  expens- 
es being  thus  specifically  authorized,  and  the 
bill  of  exceptions  not  clearly  pointing  out  the 
alleged  onauthorized  expenses  complained  of  as 
allowed.  Smith  et  al.  v.  Georgia  Loan,  Savings 
&  Banking  Co.,  113  Ga.  975,  S§  S.  E.  410 ;  Hig- 
gins  ▼.  Cherokee  Railroad,  73  6a.  149;  Bax- 
ter &  Co.  V.  Camp  et  al,  126  Ga.  354,  54  S.  E. 
1036. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  {|  224-223;    Dec.  Dig.  «=» 

6.  New  Tbiai.  ^=»128(1)  —  Motion— Specifi- 
cation of  Grounds. 

In  the  motion  for  new  trial,  it  is  complain- 
ed that  the  judge  erred  in  not  construing  the  let- 
ters in  eyidence  in  which,  it  was  contended  by 
the  defendant,  a  notice  of  the  termination  of  the 
contract  was  given.  It  appears  that  there  were 
in  evidence  about  SO  letters  between  the  plaintiff 
and  the  defendant,  introduced  as  throwing  light 
npon  the  alleged  termination  of  this  contract, 
of  which  number  approximately  half  were  writ- 
ten by  the  defendant.  Such  a  motion  is  not 
sufficiently  specific  when  it  fails  to  set  forth 
which  letters  or  portions  thereof  it  is  contend- 
ed should  have  been  so  construed,  although  it 


may  clearly  show  in  what  manner  the  court  left 
to  the  jury  the  construction  complained  ot 
Kehoe  v.  Hanlcy,  95  Ga.  321.  22  S.  B.  539; 
Smith  et  al.  v.  Georgia  Warehouse  Co.  et  aL, 
09  Ga.  131,  24  S.  E.  875. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {  257;   Dec  Dig.  ®=>128(1).] 

7.  Harmless  Ebbob — Chaboe  of  CotntT. 

The  jury  having  found  against  the  conten- 
tion of  the  defendant  as  to  the  alleged  termina- 
tion of  the  contract,  there  was  no  harmful  error 
in  the  charge  of  the  trial  judge  complained  of  in 
the  tenth  ground  of  the  motion  for  a  new  triaL 

8.-  Motion  fob  New  Trial. 

The  verdict  was  authorized  by  the  evidence, 
and,  the  rules  of  law  having  been  properly  sub- 
mitted in  the  charge  of  the  court,  the  motion  for 
new  trial  was  properly  refused. 

Error  from  City  Court  of  Macon;  H.  A. 
Mathews,  Judge. 

Action  by  A.  J.  Mathews  against  the  Amer- 
ican Sewer  Pipe  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiff  in  error.  Miller  &  Jones 
and  P.  F.  Brock,  all  of  Macon,  for  defendant 
in  error. 

JENKINS,  J.    Judgment  affirmed.. 

BROZLES,  P.  J.,  and  BliOODWORTH,  J. 
concur. 

(19  Ga.  App.  24S) 
PASCHAL  V.  MORGAN.     (No.  8152.) 
(Ooort  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  1,  1917.) 

(Syllahut  hy  the  Couri.) 

Appeal  and  Error  "g^eST,  653(2)  —  Excep- 
tions, Bill  of  ^=»24  —  Consolidation  of 
Cases— Single  Bill  of  ERBOR-^misDio- 

TION. 

An  agreement  between  counsel  that  two 
cases  be  submitted  at  the  same  time  to  one  ju- 
ry did  not  amount  to  a  consolidation  of  the  cas- 
es, and  did  not  authorize  the  losing  party,  who 
was  a  party  to  both  cases,  to  file  one  bill  of  ex- 
ceptions, attempting  to  bring  both  of  the  cases 
to  this  court,  for  decision  here,  there  being  a 
separate  judgment  in  each  case.  This  court  has 
no  jurisdiction  to  entertain  such  a  bill  of  ex- 
ceptions, and  therefore  the  writ  of  error  must  be 
dismissed.  This  court  being  without  jurisdic- 
tion, the  bill  of  exceptions  cannot  be  amended 
by  striking  one  of  the  cases.  Dickey  v.  State, 
101  Ga.  672,  28  S.  E.  980;  Erwin  v.  Ennis, 
Adm'r,  104  Ga.  861,  31  S.  E.  444;  Hicks  v. 
Walker,  Assignee,  105  Ga.  480,  30  S.  E.  383; 
Walker  v.  Conn  &  Co.,  112  Ga.  314,  37  S.  B. 
403 ;  Wells  v.  Coker  Banking  Co.,  113  Ga.  857, 
SO  S.  E.  298;  Purvis  v.  Ferst  Sons  &  Co.,  114 
Ga.  089,  40  S.  E.  723:  Brown  v.  L.  &  N.  R.  R. 
Co..  117  Ga.  222,  43  S.  E.  498:  Center  v. 
Fickett  Paper  Co..  117  Ga.  222.  43  S.  Bl  498; 
Harris,  Ex'r,  v.  Gano  &  Jennings,  117  Ga.  950, 

44  S.  B.  8:  Cole  v.  Stanley,  Ex'r,  118  Ga.  259, 

45  S.  B.  282;  and  Valdosta  Guano  Co.  v.  Hart 
et  al.,  119  Ga.  909,  47  S.  E.  212(2). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  {{  2784.  2818,  2829;  Dec 
Dig.  <S=>6.37.  653(2) ;  Exceptions,  Bill  of,  Cent 
Dig.  i  31;   Dec.  Dig.  <8=»24.] 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  J.  B.  Park,  Jndge. 
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Suit  between  Jensy  Paschal  and  J.  H.  Mor- 
gan, executor.  Decree  for  the  latter,  and  the 
former  brliigu  error.  Writ  of  error  dla- 
mlased. 

M.  C.  Pew,  of  Madison,  for  plaintiff  to  er- 
ror, wmiford  &  Lambert,  of  Madison,  for 
defendant  to  error. 

LUKE,  J.    Writ  of  error  dismissed. 

WADE,  O.  J.,  and  GEORGE,  J„  ooncor. 

a»  Oa.  App.  2S0) 

COUNCIL  V.  STEVENS.    (No.  7818.) 

(Court  of  Appeals  of  Georgia,  DivUcn  No.  2. 

Feb.  1,  1917.) 

(SyUabu*  by  the  Oowrt.) 

1.  ExEounoN   «=»181— CiAUf— DiacoNTiNtr- 

ANCE. 

When  an  ezecatlon  is  levied  and  a  claim 
filed,  the  claimant  has  the  legal  right  to  with- 
draw or  discontinue  his  claim  once,  without  the 
coi)Bent  of  the  plaintiff  in  execution,  or  some 
person  duly  authorized  to  represent  such  plain- 
tiff." Civ.  Code  1910,  {  5171;  American  In- 
vestment Co.  V.  Cable  Co.,  4  Ga.  App.  106,  60 
S.  E.  1037  [4]. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SS  544-546,  557 :   Dec.  Dig.  «=>181.] 

2.  ExECTTTioN  ©=»185— Claims— Statutb. 

Sections  6625  and  5626  of  ttie  CSvil  Code 
of  1910  do  not  apply  to  claim  cases. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  552-556.  558;  Dec.  Dig.  «=» 
185.] 

3.  PiAADiNO  €=3lll— Plba  in  Abatembnt— 
Erbob — Effect. 

The  court  erred  in  overruling  the  demurrer 
to  the  plea  in  abatement,  and  all  proceedings 
thereafter  are  nugatory. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Di«.  H  234-236;    Dec.  Dig.  <S=»111.] 

Error  from  CJlty  Court  of  Leesburg;  W.  O. 
Martto,  Judge. 

Action  between  L.  G.  Council,  receiver,  and 
M.  3.  Stevens.  Judgment  for  the  latter,  and 
the  former  brings  error.    Reversed. 

Ellis,  Webb  &  Ellis,  of  Americas,  for  plato- 
tiff  In  error.  J.  B.  Hoyl,  of  Leesburg,  and 
Wallls  &  Fort  and  0.  R.  Wtochester,  all  ot 
Amerlcus,  for  defendant  In  error. 

BLOODWOBTH,  J.    Judgment  reversed. 

BBOYLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(19  Oa.  App.  268) 

STONE  MOUNTAIN  GRANITE  CJOBP.  v. 

PATRICK.     (No.  8276.) 

(Ck>nrt  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1917.) 

(SylUibu*  by  the  Court.) 

1.  Frauds,  STAXtrrE  of  «=129(2)— Contract 
Not  to  be  Performed  Within  Year. 
The  statute  of  frauds  does  not  apply  to  a 
contract  which  is  not  to  be  performed  within 
one  year  from  the  malting  thereof,  where  there 
has  been  such  part  performance  of  the  contract 


as  would  render  it  a  fraud  of  the  party  refus- 
ing to  comply,  if  the  eourt  did  not  compel  a 
performance.  Civ.  Code  1910,  (  S223  (3).  Un- 
der this  ruling  the  contract  in  this  case  was  not 
within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  288;   Dec.  Dig.  (S=>129(2).] 

2.  E5VIDBNCE  «=s>142(5)— Value  of  Services. 

The  court  did  not  err  in  refusing  to  require 
the  plaintiff,  while  being  examined  as  a  witness, 
to  state  how  much  salary  he  had  been  paid  by 
a  former  employer.  Such  evidence  was  not  ma- 
terial to  the  issues  in  this  case. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  422 ;    Dec.  Dig.  «=>142(6).] 

8.  Chabob  of  Coubt— Contbntiors  or  Pas- 
ties. 
The  contentions  of  the  two  parties  were  sub- 
stantially given  in  the  charge  of  the  court  and 
the  statement  as  to  them  was  fully  as  favorable 
to  the  defendant  as  it  was  to  the  plaintiff. 

4.  Mabteb  and  Servant  €=37,  41(1)  —  Con- 
tract OF  EMPU>TM£NT — COMFROUISB — LlA- 
BIUTT  FOR   BBEACH. 

Under  the  facts  of  the  case  the  agreement 
entered  into  lietween  the  defendant  and  the 
plaintiff,  after  the  defendant  had  notified  the  lat- 
ter of  his  discbarge,  that  the  plaintiff  would 
be  given  30  days'  notice  and  allowed  to  work 
another  month  before  he  was  discharged,  did 
not  amount  to  a  novation  of  the  original  con- 
tract but  was  in  the  nature  of  a  compromise: 
and  where  (as  is  shown  by  the  plaintifTs  evi- 
dence) the  defendant  afterwards  refused,  with- 
out good  and  sufficient  cause,  to  carry  out  this 
agreement,  and  wrongfully  discharged  the  plain- 
tiff before  the  expiration  of  the  30  days,  and 
without  paying  him  his  salary  for  that  month, 
the  plaintiff  was  entitled  to  hold  the  defendant 
to  his  original  contract  and,  the  contract  be- 
ing for  one  year,  to  recover  his  whole  year's 
salary,  less  whatever  amount  had  been  paid  him 
by  the  defendant,  and  whatever  amount  he  had 
been  able  to  earn  after  his  discharge,  exercising 
ordinary  diligence  to  find  employment  And  the 
court  did  not  err  in  so  instructing  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S{  7,  12,  50,  52 ;  Dec  Dig. 
<&=>7,  41(1).] 

6.  Cbabok  or  Court— Material  Error. 

None  of  the  other  instructions  excepted  to, 
when  considered  in  connection  with  the  evidence 
and  the  charge  as  a  whole,  contain  material  er- 
ror. 

6.  Appbai.  and  EiBBOB  «s»999(l)— Veboict^- 

CONCLUSIVBNESS. 

The  defendant's  plea,  supported  by  some 
proof,  was  that  he  discharged  the  plaintiff  be- 
cause the  latter  was  incompetent  and  failed  to 
perform  his  duties  under  the  contract  On  the 
other  hand,  the  plaintiff's  evidence  tended  to 
show  that  he  was  competent  to  perform  the  du- 
ties for  which  he  was  hired,  and  that  he  did  per- 
form such  duties  satisfactorily  and  to  the  best  of 
his  ability.  This  issue  of  fact  was  finally  set- 
tled by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fj  3912-3915,  3917-3921; 
Dec.  Dig.  <S=999(1).] 

7.  Appeal  and  Ebbob  4s>1005(l)  —  Motion 
fob  New  Trial. 

There  was  ample  evidence  to  support  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3860-3876,  a»<fe;  Dec. 
Dig.  <S=>1005(1).] 

Error  from  Superior  Court,  E)e  Kalb  Coun- 
ty; C.  W.  Smith,  Judge. 
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Action  by  J.  L.  Patrick  against  the  Stone 
Mountain  Granite  Corporation.  Judgment 
for  plaintiff,  and  defendant  brings  eri-or. 
Affirmed. 

Alonzo  Field,  of  Atlanta,  for  plaintiff  In 
error.  A.  M.  Brand,  of  Atlanta,  for  defend- 
ant in  error. 

BROYLES,  P.  J.     Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(19  Ga.  App.  242) 

THOMAS  T.  STATE.     (No.  7964.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  1,  1917.) 

(Byllahut  h»  the  Court.) 

CanaifAi.  Law  «=3938(1),  1156(3)  —  Dibobb- 
TiON   OF  Trlax.  Court— Motion   fob  New 
TRiAii— Newly  Discovebed  Evidence. 
Whether  an  extraordinary  motion  for  a  new 
trial,  based  upon  the  ground  of  newly  discov- 
ered testimony,  should  be  granted  or  refused, 
rests  largely  in  the  sound  discretion  of  the  trial 
court;   and  this  court  is  not  inclined  to  interfere 
with  the  exercise  of  that  discretion,  where  the 
newly  discovered  evidence  is  largely,  if  not. en- 
tirely, impeaching  and  cumulative  in  character. 
Rogers  v.  State,  129  Ga.  589,  59  S.  E.  288(4). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2306,  2812,  2313,  2316,  2317, 
3069;  Dec.  Dig.  <Ss9a38(l),  1166(3).] 

Error  from  Superior  Court,  Polk  County; 
A.  L.  Bartlett,  Judge. 

Sherman  Thomas  was  convicted  of  larceny 
from  tlie  bouse,  and  he  brings  error.  Af- 
firmed. 

See,  also,  88  S.  E.  917. 

Bonn  &  Trawick,  of  Cedartown,  for  plain- 
tiff in  error.  J.  R.  Hntcheson,  Sol.  Gen.,  of 
Donglasvllle,  for  the  State. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(1»  Ga.  App.  2S1) 

KLECKLBT  &  ENGLISH  t.  BANK  OF 

OGLETHORPE.  (No.  7412.) 

(Ck>art  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1917.) 

(Syllabui  by  the  Court.) 

1.  Tebdiot— Sttffioibnot  or  Evidencb. 

There  la  ample  evidence  to  support  the  ver- 
dict 

2.  Tbial   «=:>295(1)   —  Habiojess   Ebbob  — 
(Teaboe  or  CoUBT. 

When  considered  in  connection  with  the  en- 
tire charge  of  the  court,  there  is  not  sufficient 
error  in  the  excerpts  therefrom  complained  of 
in  the  motion  for  new  trial  to  authorize  a  re- 
TCTsaL  Mere  inaccuracies  of  expression  or  slight 
errors,  which  are  not  likely  to  obscure  the  mean- 
ing of  Uie  court  or  mislead  the  jury,  will  not 
aothorize  this  court  to  set  aside  a  verdict,  where 
tlie  charge  is  otherwise  comprehensive  and  cor- 
rect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  703,  704,  713,  714,  717;  Dec.  Dig.  «= 
295(1).] 


8.  Appeai,  and  Erbob  ^=9981— Discretion  ov 
Tbial  Judge— Refusal  of  New  Tbial. 
"The  showing  as  to  diligence  in  reference  to 
the  alleged  newly  discovered  evidence  not  being 
at  all  satisfactory,  and  there  being  no  affidavit 
as  to  the  character  and  credibility  of  the  alleged 
new  witness,  the  discretion  of  the  trial  judge  in 
refusing  to  grant  a  new  trial  will  not  be  con- 
trolled." Atwater  v.  Bannah  &  Ca,  116  Ga. 
745,  42  S.  B.  1007. 

[E^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3876 ;  Dec.  Dig.  iS=»981.] 

Error  from  City  Court  of  Oglethorpe;  B. 
L.  Greer,  Judge. 

Action  between  Kleckley  &  English  and  Che 
Bank  of  Oglethorpe.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

W.  W.  Dykes,  of  Americus,  for  plaintiff  In 
error.  Jule  Felton,  of  Montezuma,  for  de- 
fendant in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

JORDAN  V.  FIRST  NATIONAL  BANK  OF 
ROME  et  al.    (No.  7370.) 

(C!ourt  <A  Appeals  of  Georgia,  Division  No.  1. 
Jan.  23,  1917.) 

(Svttahut  by  the  Court.) 

1.  Bills  and  Notes  <S=»170— "Negotiable 
Instbumbnt" — What   is. 

A  promissory  note,  payable  to  the  order  of 
the  maker  thereof  and  properly  indorsed  by 
Iiim,  is  a  "negotiable  instrument 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  368;   Dec.  Dig.  «=)170. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negotiable  Instru- 
ment] 

2.  B11.L8  AND  Notes  €=>170^Pbincipal  and 
Surety  ®=>33  —  Consideration  —  Negoti- 
able iNSTRUMEiNT— Validity  of  Note. 

Where  one  signs  as  maker  a  note  payable  to 
himself,  and  another  signs  it  as  security  only, 
the  maker's  indorsement  of  the  note  converts  the 
paper  into  a  negotiable  instrument,  and  his 
transfer  thereof  binds  the  security,  notwith- 
standing the  absence  of  an  indorsement  by  the 
surety. 

(a)  The  benefit  given  to  or  obtained  by  the 
maker  or  principal  upon  his  transfer  of  the  note 
with  his  indorsement  supplies  a  consideration 
sufiicient  to  bind  the  surety. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  368;  Dec.  Dig.  <S=»170; 
Principal  and  Surety,  Gent  Dig.  §§  65,  66; 
Dec.  Dig.  <S=»33.J 

3.  Bills  and  Notes  e=>54()— Actions— Judg- 
ment.- 

The  default  judgment  rendered  should  have 
been  against  one  of  the  signers  of  the  note  as 
principal  and  against  the  other  as  surety;  and 
the  judgment  of  the  trial  court  is  therefore  af- 
firmed, with  direction  that  the  judgment  be 
reformed  accordingly. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f §  1918-1934 ;  Dec.  Dig.  «=» 
640.] 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 


<t=3For  other  f asea  see  same  topic  and  KBY-N  OMBER  iu  all  Key-Numbered  Dlsesta  and  Indexes 

Digitized  by 


dexes  t 

vjuogle 


288 


81  SOUTHRASTERN  RBPORTEB 


(Ga. 


Action  by  the  First  National  Bank  of  Rome 
against  L.  C.  Jordan  and  others.  Tbere  was 
a  judgment  for  plaintiff,  and  defendant  Jor- 
dan brings  error.   Affirmed,  with  directions. 

Nathan  Harris,  of  Rome,  for  plaintiff  in 
error.  Maddoz  &  Doyal,  of  B<xne,  for  defend- 
ants in  error. 

WADE,  O.  J.  [1]  1.  "A  note  payable  to  the 
order  of  the  maker  is  negotiable."  8  R.  O.  L. 
S  62,  pp.  877,  878.  Bills  or  notes  payable  to 
the  drawer  or  maker  himself  are  valid  nego- 
tiable instruments  when  indorsed  by  the  mak- 
er or  drawer.  Id.  §  65,  p.  880,  and  cases  there 
cited.  "A  promissory  note,  payable  to  the 
order  of  the  maker  thereof  and  properly  In- 
dorsed by  him,  is  a  negotiable  instrument." 
Pryor  t.  American  Trust  &  Banking  Co.,  15 
Ga.  App.  822,  84  S.  B.  812.  Such  an  instru- 
ment, after  indorsement  by  the  maker,  "be- 
comes a  valid  promissory  note,  of  which  the 
indorsee  is  the  payee."  4  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  120. 

[2]  2.  The  suit  in  this  case  was  based  on 
a  promissory  note  payable  to  "myself  or  or- 
der," signed  by  "John  R.  Jones"  and  "h.  C. 
Jordan,  Security."  This  Instrument,  accord- 
ing to  the  recitals  in  the  plaintiff's  petition, 
and  as  appears  from  the  alleged  copy  of  the 
note  attached  to  the  petition,  was  indorsed  by 
the  maker,  John  R.  Jones,  and,-before  maturi- 
ty, was  duly  transferred  to  the  holder,  who 
'instituted  the  suit.  There  was  no  appearance 
by  either  the  maker  or  the  security,  and  a 
default  judgment  was  rendered  against  both 
as  makers,  over  oral  objection  by  the  security, 
though  it  does  not  appear  that  the  maker  or 
the  security  at  any  time  offered  to  file  a  plea. 
The  note  sued  upon  itself  indicates  that  Jor- 
dan was  security  only,  and  he  states  in  his 
bill  of  exceptions,  and  also  contends  in  his 
brief,  that  he  was  security  only,  and  that 
therefore  no  judgment  could  be  rendered 
against  him,  since  it  was  not  made  to  appear 
that  he  likewise  indorsed  the  note  and  thus 
gave  it  currency  as  against  himself.  Civil 
Code,  I  3538,  declares  that: 

"The  contract  of  suretyshin  is  that  whereby 
one  obliBatea  himself  to  pay  tne  debt  of  another 
in  consideration  of  credit  or  indulgence,  or 
other  benefit  given  to  his  principal,  the  principal 
remaiuin;;  bound  therefor?' 

It  is  therefore  clear  that,  under  the  provi- 
sions of  the  statute  law  of  this  state,  no  con- 
sideration moving  the  security  other  than  the 
credit  extended  to  his  principal  is  necessary 
to  support  an  obligation  of  suretyship."  When, 
therefore,  the  maker  of  the  note,  wlilch  was 
payable  to  his  own  order,  and  which  was  sign- 
ed by  another  as  security,  converted  it  into 
a  negotiable  instrument,  or  gave  it  currency, 
by  indorsing  his  own  name  thereon  and  trans- 
ferring it  for  value,  the  note  became  a  good 
and  valid  negotiable  instrument,  notwith- 
standing the  security  failed  to  indorse  it; 
and  It  was  not  without  consideration  as  to  tilm, 


since  the  benefit  received  by  bis  principal, 
in  return  for  the  transfer  of  the  instrument, 
furnished  a  sufficient  legal  consideration.  It 
was  not  necessary  that  any  personal  l>enefit 
should  flow  to  the  surety  or  that  any  other 
consideration  should  exist,  to  support  his  obli- 
gation to  pay  the  note. 

[3]  3.  It  being  alleged  in  the  petition  that 
the  maker  of  the  note  indorsed  it,  and  a  nego- 
tiable undertaking  being  thereby  created  on 
his  part  to  pay  the  amount  stipulated  in  the 
instrument,  and  the  note  itself  Indicating  that 
the  other  party  signed  it  as  security,  judg- 
ment should  have  been  rendered  against  Jones 
as  principal  and  Jordan  as  security  i  and  we 
therefore  afUrm  the  Judgment  of  the  trial 
court,  with  direction  that  the  judgment  be 
reformed  to  that  extent. 

4.  The  case  was  In  default  and  hence  there 
was  no  plea  setting  up  the  fact,  if  It  be  a 
fact,  that  the  original  maker  liad  been  adjudi- 
cated a  bankrupt.  Therefore  we  cannot  con- 
sider any  question  Involving  the  bankruptcy 
of  the  maker.  Other  points  suggested  by  the 
brief  of  counsel  for  the  plaintiff  in  error,  or 
which  he  seeks  to  raise  in  the  bill  of  excep- 
tions, are  vrithout  merit,  and  are  in  effect  con^ 
trolled  by  the  above  rulings. 

Judgment  affirmed,  with  direction. 

GEORGE  and  LUKB,  JJ.,  ooncoi; 


(19  Oa.  App.  269) 
LEVY  V.  NATHAN.    (No.  7701.) 

(Court  of  Appeals  of  Georgia,  Division  NOb  !• 
Feb.  1,  1917.) 

(SyUahui  by  the  Court.) 

1.  DCMUBBEB  TO   ANSWER. 

There  was  no  error  in  sustaining  the  plain- 
tiff's demurrer  to  the  ninth,  tUrteentb,  four- 
teenth, fifteenth,  and  sixteenth  paragraphs  of 
the  defendant's  cross-petition  as  embodied  in 
liis  answer,  and  in  striking  them  from  the  an- 
swer. 

2.  Direction  of  Vkbdict. 

Under  the  facts  of  the  case  the  trial  judge 
did  not  err  in  directing  a  verdict  in  favor  nt 
the  plaintiff  for  $101.41  principal  and  $21.90 
interest. 

3.  Kefusai.  of  New  Tbiai.. 

The  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  City  Court  of  Tlfton ;  R.  Ev^ 
Judge. 

Action  by  H.  Nathan  against  M.  E.  Levy. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Ira  S.  Clary  and  Hendricks,  Mills  &  Hen- 
dricks, all  of  Nashville,  for  plaintiff  in  error. 
R.  S.  Foy,  of  Sylvester,  for  defendant  in 
error. 

BROTLBS,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ^  oon- 
cur. 
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MIMS  y.  OARVIN  et  al.    (No.  9611.) 

(Snpreme  Coart  of  Sonth  Oarolina.     Feb.  10, 
1917.) 

1.  Attachment  ®=>1— Natubk   of  Remkdt— 
Distinction  fbom  Principal  Suit. 

llie  right  of  plaintiff  to  recover  judgment 
on  the  alleged  indebtedneae  and  his  ri^ht  to  at- 
tach the  property  of  defendant  are  entirely  sep- 
arate and  distinct. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §{  1-6 ;   Dec.  Dig.  «=►!.] 

2.  Justices  of  thk  Peace  <g=386(8>— Attach- 
MZNT— Dissolution. 

Formerly  an  action  could  be  commenced  by 
attachment,  but  now  it  is  only  a  provisional 
remedy  in  aid  of  the  action,  and  if  the  attach- 
ment proceedings  should  be  set  aside  for  ir- 
regularity or  other  ground,  it  would  not  deprive 
the  magistrate  of  jurisdiction  to  try  the  case 
on  its  merits,  but  if  the  plaintiff  should  fail  to 
recover  judgment,  the  attachment  proceedings 
would  become  inoperative. 

iEd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  290;  Dec.  Dig.  «=»86 
(8).] 

3.  Justices  of  the  Peace  ®=>84(1)— Genekal 
AppEAifANCE— Motion  to  Dismiss. 

In  an  action  in  which  attachment  was  pro- 
cured, a  motion  to  dismiss  on  the  ground  that 
the  allegations  of  the  complaint  were  not  suf- 
ficient to  constitute  a  cause  of  action,  in  that 
they  failed  to  show  where  plaintiff  obtained 
his  information  that  defendant  was  disposing  of 
his  property  with  intent  to  defraud  his  credi- 
tors, though  not  denominated  a  demurrer,  con- 
stituted a  general  appearance  conferring  juris- 
diction on  the  magistrate  to  hear  the  case. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent.  Dig.  S|  2a6y  267,  276;  Dec 
Dig.  <»=»84(1).] 

Appall  from  Common  Fleas  Circuit  Coart 
of  Barnwell  County ;  H.  F.  Bice,  Judge. 

Action  by  B.  Ia  Mlms  against  R.  S.  Gar- 
vin and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

The  exceptions  of  plaintiff  referred  to  in 
the  opinion  are  as  follows: 

(1)  Because  the  court  below  erred  in  snstain- 
ing  the  demurrer  of  the  defendants,  in  this : 

(a)  A  demtnrrer  can  only  go  to  the  c(»nplaint, 
and  the  complaint  in  this  case,  having  alleged 
that  the  defendant  Garvin  was  owing  plaintiff 
161  for  banling  lumber,  stated  a  cause  of  action 
irrespective  of  any  irregularity  of  the  attach- 
ment proceedings,  and  bis  honor  erred  in  hold- 
ing tlwt  the  magistrate  was  without  jurisdic- 
tion. 

(2)  Because  an  attachment  can  only  be  va- 
cated for  irregularity,  or  for  being  improvident- 
ly  issned,  and  a  demurrer  will  not  suffice  to  get 
rid  of  it,  but  the  proper  and  only  way  is  by 
motion,  and  any  irregularity  of  the  attachment 
(even  though  it  be  void)  will  not  oust  the  trial 
court  of  jurisdiction,  and  the  court  erred  in 
holding  that  the  magistrate  was  without  ju- 
riiidiction. 

&  The  court  erred  In  holding  that  the  facts 
were  before  it,  whereas  nothing  but  the  so- 
called  demurrer  was  before  the  court,  and  the 
order  sustaining  the  appeal  is  erroneous. 

(4)  An  attorney  is  not  entitled  to  appeal  costs 
in  the  circuit  court,  and  in  allowing  A.  H. 
Mnestein,  plaintiff's  (meaning  defendant)  at- 
torney, $10  motion  costs,  the  court  erred. 

(5)  The  court  erred  in  holding  that  the  court 


of  magistrate  had  no  Jurisdiction  for  the  rea- 
sons stated  in  the  demurrer: 

(a)  The  absence  of  an  a£Sdavit  under  section 
281  of  the  Code  can  only  affect  the  attachment 
proceedings,  and  not  the  summons  and  com- 
plaint. 

(b)  The  fact  that  there  was  no  affidavit  serv- 
ed with  the  complaint  or  filed  with  the  magis- 
trate within  the  time  required  by  law  docs  not 
affect  the  jurisdiction  and  right  of  the  magis- 
trate to  proceed  to  hear  and  determine  plain- 
tiff's right  to  judgment  against  the  defendant 
Garvin. 

(c)  The  fact  that  the  property  attached  is  not 
the  property  of  tiie  defendant  is  an  issuable 
fact,  and  not  demurrable. 

(d)  The  fact  that  the  complaint  failed  to 
state  the  source  of  plaintiff's  information  as  to 
how  he  knows  tiie  defendant  Garvin  is  dis- 
posing of  his  property  with  intent  to  defraud 
his  creditors  is  not  demurrable,  but  is  ground 
to  vacate  on  motion  an  attachment,  and  cannot 
affect  the  jurisdictional  question  raised  by  the 
demurrer,  and  his  honor  erred  in  holding  oth- 
erwise. 

James  B.  Davis,  of  Barnwell,  for  appel- 
lant A.  H.  Ninestein,  of  BlackvlUe,  for  re- 
spondents. 


GART,  O.  J.  This  action  was  commenced 
In  a  magistrate's  court  The  plaintiff,  after 
alleging  in  his  complaint  that  the  defendant 
Garvin  was  Indebted  to  him  in  the  sum  of 
$61,  further  alleged: 

"That  plaintiff  claims  a  lien  on  said  property 
of  the  defendant  to  the  amount  of  $61,  and  he 
is  informed  and  believes  that  the  defendant  is 
about  to  secrete,  dispose  of,  and  ship  out  of 
the  state  the  said  property,  with  intent  to  de- 
fraud his  creditors,  to  wit,  loading  lumber  on 
Soutitem  Railway  cars.  I^is  plaintiff  demands 
judgment  in  the  sum  of  $61,  and  for  the  costs 
of  this  action." 

Upon  the  above  complaint  a  summons  was 
Issued  in  the  usual  form,  and  also  a  war- 
rant of  attachment  was  issued  to  attach  the 
lumber  on  the  cars  of  the  defendant  railroad 
company.  There  was,  however,  no  affidavit 
accompanying  the  attachment  proceedings. 

The  defendant  appeared  In  response  to  the 
snmmons  and  complaint,  and  demurred  to 
the  proceedings.  In  the  following  manner: 

"Now  comes  the  defendant  by  and  through 
his  attorney,  A.  H.  Ninestein,  solely  and  omy 
for  the  purpose  of  pleading  to  the  jurisdiction 
of  the  court,  and  prays  that  the  proceedings  be 
dismissed  on  the  following  grounds: 

"(1)  That  there  is  no  affidavit  as  is  provided 
by  section  281  of  the  Code,  vol.  2;  hence  the 
proceedings  fall  for  lack  of  the  affidavit 

"(2)  Because  there  was  no  affidavit  served 
with  the  complaint  or  filed  with  the  magistrate 
within  the  time  prescribed  by  law. 

"(3)  Because  the  complaint  was  not  sworn  to 
or  used  or  intended  to  be  used  as  an  affidavit. 

"(4)  Because  the  property  sought  to  be  at- 
tached  is  not  the  property  of  the  defendant. 

"(5)  Because  the  alleged  complaint  fails  to 
give  or  state  a  cause  of  action,  in  that  it  fails 
to  allege  a  cause  of  action  by  stating  where  the 
plaintiff  obtained  his  information  that  the  de- 
fendant was  disposing  of  his  property  with  in- 
tent to  defraud  bis  creditors." 

Upon  the  hearing  of  the  cause  before  the 
magistrate,  he  overruled  the  demurrer,  and 
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the  defendants  appealed  npon  the  same 
grounds  as  these,  upon  which  they  relied  In 
the  magistrate's  court,  and  upon  the  farther 
ground  that  the  magistrate  erred  in  not  dis- 
missing said  case  for  want  of  Jurisdiction 
upon  the  record  filed  with  the  magistrate. 

On  hearing  the  appeal  his  honor  the  cir- 
cuit Judge  granted  an  order: 

"That  the  appeal  be  sustained,  and  the  com- 
plaint and  the  proceedings  be  dismissed,  as  the 
magistrate  had  no  jurisdiction  of  said  case,  for 
the  reasons  set  forth  in  the  demurrer." 

The  plalntlfr  appealed  from  said  order  on 
exceptions  which  will  be  reported. 

[1]  The  right  of  the  plalntlfT  to  recover 
Judgment  against  the  defendants  on  the  al- 
leged Indebtedness  and  his  right  to  attach  the 
property  In  question  are  entirely  separate 
and  distinct 

[2]  Formerly  an  action  could  be  commenc- 
ed by  attachment,  but  now  It  Is  only  a  pro- 
visional remedy  In  aid  of  the  action.  Cen- 
tral R.  R.  V.  Georgia  Co.,  32  S.  C.  319,  11  S. 
E.  192.  Therefore,  even  if  the  attachment 
proceedings  should  be  set  aside  for  Irregu- 
larity, or  other  ground,  such  fact  would  not 
deprive  the  magistrate  of  Jurisdiction  to  try 
the  case  upon  its  merits.  If,  however,  the 
plaintiff  should  faU  to  recover  Judgment 
against  the  defendants,  the  attachment  pro- 
ceedings would  become  Uu^eratlve  and  In- 
effectual as  an  aid  to  the  action. 

[3]  One  of  the  grounds  upon  which  the  de- 
fendants relied  was  that  the  allegations  of 
the  complaint  were  not  sufficient  to  constitute 
a  cause  of  action,  in  that  they  failed  to  show 
where  the  plalntlfT  obtained  his  Information 
that  the  defendant  was  disposing  of  his  prop- 
erty with  Intent  to  defraud  his  creditors. 

In  the  case  of  Brewton  v.  Shirley,  93  S.  O. 
365,  76  S.  E.  988,  it  was  held  that  the  action 
of  the  court  in  sustaining  a  demurrer  was  a 
final  Judgment,  and  that  the  questions  there- 
by determined  became  res  Judicata.  It  Is 
true  that  the  ground  upon  which  the  defend- 
ants relied  was  not  denominated  a  demur- 
rer ;  nevertheless  it  was  Intended  to  have  the 
effect  of  a  demurrer.  The  demurrer  Involved 
the  merits  to  the  extent  of  conferring  Juris- 
diction npon  the  magistrate. 

In  the  case  of  Fitzgerald  v.  Case  Co.,  94 
S.  C.  54,  77  S.  E.  739,  it  was  held  that  the 
appearance  of  the  defendant  was  not  special, 
but  general,  when  it  made  a  motion  for  an 
order  allowing  It  further  time  within  which 
to  answer  the  complaint.  In  that  case  this 
court  quoted  with  approval  the  following 
language  from  8  Cyc.  507,  508: 

"▲  defendant  is  considered  to  make  a  gen- 
eral appearance,  when  be  applies  for  or  obtains 
leave  to  answer,  or  when  he  applies  for  and 
obtains  an  extension  of  time  to  answer." 

Judgment  reversed,  and  new  trial  granted. 

HYDKICK,  WATTS,  ETIASER,  and  GAGE, 
JJ.,  concur. 


aO«  8.  C.  31') 

STALLINGS  v.  ATI^ANTIO  LIFE  INS.  CO. 
(No.  9693.) 

(Supr^ne  Court  of  South  Carolina.     Feb.  8, 
1917.) 

1.  Insurance  «=»668(8)  —  Action  ok  Livx 
pouct— sttfficiznct  of  evidence.  . 

In  action  by  beneficiary  to  recover  on  life 
policy,  where  insurer  claimed  premium  recav- 
ed  by  It  was  paid  and  applied  upon  another 
policy,  evidence  held  sufficient  to  submit  the 
case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §j  1737-1740,  1742,  1758-1760;  Dec. 
Dig.  «S=6^8).] 

2.  Affeai,  and   Ebbob  «s»866(3)— Rbvixw— 
DiRECiXD  Verdict. 

Where  there  was  sufficient  evidence  to  sub- 
mit case  to  the  jury,  no  additional  grounds  for 
sustaining  a  directed  verdict  can  be  consid- 
ered on  appeal  unless  shown  tliat  plaintiff  could 
not  in  any  event  succeed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  340S,  3410,  3417;  Dea  Dig. 
<»=856(3).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;   T.  S.  Sease,  Judge. 

Action  by  Thealus  V.  Stalllngs  against  the 
Atlantic  Life  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Wm.  W.  Hawes  and  Melton  &  Sturkle,  all 
of  Columbia,  for  appellant.  Lyles  &  Lyles, 
of  Columbia,  and  C.  M.  Efird,  of  Lexington, 
for  ree^ondent 

FRASER,  J.  This  Is  an  action  on  a  policy 
of  life  Insurance  on  the  life  of  Phillip  U. 
Stalllngs.  Mr.  Stalllngs  took  out  two  policies 
of  Insurance — one  on  his  own  life  In  favor 
of  his  wife;  the  other  on  the  life  of  bis  wife. 
Mr.  Stalllngs  went  to  tlie  agent  of  the  de- 
fendant to  pay  premiums  on  a  policy,  and  did 
arrange  and  pay  it  The  plaintiff  claims  that 
her  husband  directed  the  application  of  the 
payment  to  the  policy  sued  on,  and  the  de- 
fendant claims  the  payment  was  on  the  oth- 
er policy.  Mr.  Stalllngs  died.  The  defend- 
ant refused  payment,  and  this  suit  was 
brought  On  the  trial  of  the  cause  the  pre- 
siding Judge  directed  a  verdict  for  the  de- 
fendant and  from  this  mllng  this  appeal  is 
taken. 

[1]  I.  There  was  sufficient  evidence  to  car- 
ry the  case  to  the  J-ury.  The  exceptions 
practically  raise  one  question,  as  stated  by 
the  appellant  In  her  argument.  The  reason 
for  sustaining  appellant's  contention  is  that 
there  was  sufficient  evidence  to  carry  the 
case  to  the  Jury.  It  would  be  manifestly  un- 
fair for  this  court  to  comment  on  the  facts 
further  than  to  say  there  was  some  evidence 
to  carry  the  case  to  the  Jury. 

[2]  The  respondent  gives  notice  of  addi- 
tional grounds  for  sustaining  the  direction 
of  the  verdict.  These  grounds  cannot  be  con- 
sidered in  a  case  tried  by  a  Jury,  unless  it  Is 
shown  thereby  that  the  plaintiff  could  not  in 
any  event  succeed.    This  Is  not  such  a  case. 


«=9For  otber  cases  see  ume  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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See  Bouham  7.  Blsbop,  23  S.  C.  page  96. 
This  holding  has  been  reafBrmed  in  many  de- 
dsioas  recorded  in  subsequent  reports. 
The  Judgment  Is  reyersed. 

GARY.  C.  J.,  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(m  s.  c.  2S1) 

WRIGHT  V.  SEALB. 


(No.  9559.) 

Nov.  29, 


(Supreme  Ck>urt  of  South  Carolina. 
1916.) 

1.  Dbbds   «=3ll8— Acreaqs   Convetbd— Suf- 
dEKCT  OT  Evidence. 

In  an  action  to  foreclose  a  purchase-money 
mortgage  on  a  parcel  of  land  alleged  to  contain 
a  certain  number  of  acres,  evidence  held  insnffi- 
dent  to  establish  defendant's  contention  that 
the  parcel  did  not  contain  such  number  of  acres 
when  plaintiff  conveyed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Dea 
Dig.  «=3ll8.] 

2.  MOBTOAQES       «=5>581(5)— FCSKCLOSURE— At- 

tobitbt'b  Fee. 
In  an  action  to  foreclose  a  purchase-money 
mortgage,  an  attorney's  fee  of  10  per  cent,  was 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SS  1674,  1675;  Dec.  Dig.  «=>581(5).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  I.  W.  Bowman,  Judge. 

Action  by  B.  L.  Wright  against  Mary  Alice 
Seale  in  her  own  right  and  as  executrix  of 
the  last  will  and  testament  of  W.  B.  Seale. 
From  a  decree  for  plalntUT,  defendant  ap- 
peals.   Decree  affirmed. 

John  H.  Clifton,  of  Sumter,  for  appellant. 
Lee  &  Molse,  of  Sumter,  for  respondent. 

GAGE,  J.  Action  to  foreclose  a  purchase- 
money  mortgage  on  a  parcel  of  land  alleged 
in  the  complaint  to  contain  S1.9  acres.  An- 
swer that  the  parcel  did  not  contain  so 
many  acres,  but  only  22.53  acres,  and  that 
the  mortgage  debt  ought  therefore  to  be 
abated  by  so  much  at  $40  per  acre.  But  In 
the  seventh  exception,  the  defendant  con- 
tends only  for  a  credit  of  $228,  that  is,  for  a 
shortage  of  5.7  acres  at  $40  per  acre.  So 
that  the  only  issue  of  fact  Is,  Did  the  tract 
of  land  so  conveyed  by  Wright  to  Seale  con- 
tain 31.9  acres,  or  a  less  number  of  acres? 
As  now  sketched  on  the  plat  hereinafter  de- 
scribed the  tract  confessedly  now  measures 
■31.9  acres;  but  the  contention  is  that  the 
line  a,  b,  on  the  plat  hereinafter  described  is 
pat  too  far  to  the  south,  and  onto  other 
lands  of  the  mortgagor. 

The  drcuit  court  found  that  Wright  con- 
veyed to  Seale  31.9  acres,  and  toolc  back  a 
mortgage  thereon,  and  adjudged  foreclosure 
for  the  full  debt,  and  attorney's  fee;  the 
court  found  also  that  there  had  been  no  ten- 
der by  the  defendant  of  the  sum  of  money 
dne  by  Seale's  estate,  and  that  the  plain- 
tiff's attorneys  were  entitled  to  the  fee 
claimed. 


There  are  seven  exceptions  to  the  decree; 
but  the  appellant  has  argued  the  first  five 
exceptions  together  and  as  one;  the  sixth 
exception,  is  general,  and  the  seventh  hinges 
upon  a  determination  of  the  first  five  excep- 
tions. So  that  there  are  only  two  questions: 
(1)  What  is  the  acreage  of  the  mortgaged 
premises?  and  (2)  Was  there  a  tender  of  the 
right  amount  due  and  are  the  plalntitTs 
counsel  entitled  to  10  per  cent,  attorney's 
fees? 

The  locus  Is  represented  by  the  following 
plat,  which  shows  the  Issue: 

HAiftiZswoirrH  Flat. 


Note  by  the  Court:  No.  4  Is  the  lull  length  west- 
em  tract  of  87  acres ;  of  which  the  White  sonr 
conveyed  the  southern  part  to  Jones  for  48.81  acres, 
and  the  norttaero  part  to  W.  N.  White  for  38.69 
acres,  aggregate  87.60  acres.  No.  6  Is  the  full  length 
eastern  tract  of  U7K  acres,  and  was  partitioned  off 
to  J.  K.  White.  Of  tract  6,  J.  K.  White  conveyed 
the  northern  part  of  63  acres  to  W.  N.  White,  w  that 
W.  N.  White  thus  came  to  own  the  northern  parts 
ot  hotb  tracts;  and  these  two  (38.69  and  63)  he 
conveyed  to  R.  I^  Wright  tor  105  acres.  Ot  tract  S, 
J.  K.  White  also  conveyed  "the  remainder"  ot  It, 
being  the  southern  part,  to  W.  H.  Seale,  marked  B 
on  the  slcetch,  and  expressed  in  the  deed  to  be 
57.18  acres.  Ot  the  parts  of  4  and  5,  105  acres, 
which  Wright  got  from  W.  N.  White,  Wright  con- 
veyed to'  seale  31.9,  marked  A  on  the  sketch,  being 
so  much  of  the  northern  part  ot  No.  6  as  lay  south 
ot  the  branch.    That  Is  the  parcel  of  land  In  Issue. 


«s>For  other  casts  see  same  topic  and  KBY-NCMBER  In  all  Key-Numbered  Digests  and  Indei^esv 
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This  Is  the  Haynesworth  plat;  It  Is  con- 
ceded to  be  correct,  except  the  dotted  line 
a,  b,  run  across  it;  that  plat  Is  the  basis  of 
all  the  rights  In  Issue ;  it  was  made  in  1902 
to  represent  the  lands  of  J.  K.  White,  who 
was  the  father  of  J.  K.  W.,  W.  N.,  and  L.  P. 
White;  dt  was  made  to  efCect  a  partition  of 
the  lands  betwixt  the  sons.  Parcels  Nos.  1, 
2,  and  3  are  irrelevant,  and  are  not  set  out; 
the  Issue  here  arises  out  of  parcels  4  and  5, 
copied  above.  The  note  at  the  foot  of  the 
plat  represents  the  devolutions  of  title. 

As  above  stated,  the  dotted  line  a,  b,  was 
not  drawn  by  Haynesworth;  it  was  made 
under  the  following  circumstances,  as  tes- 
tified to  by  W.  Loring  Lee,  a  dvil  engineer: 

"About  1903,  after  the  White  estate  had  been 
partitioned  nsd  divided  among  the  heirs,  there 
was  a  disposition  on  the  part  of  some  of  them 
to  sell  off  some  of  their  lands.  Mr.  John 
Haynesworth  had  made  a  survey  of  the  entire 
tract,  and  partitioned  it,  and  they  wanted  to 
know  approximately  the  area  they  would  have 
from  the  line  running  east  and  west  across  tliis 
tract.  That  line  was  located  across  there  by 
Messrs.  Willie,  Johnson,  and  Purvis  White,  and 
the  area  norUi  of  it  was  approximated  for  the 
purpose  of  making  a  sale  to  Mr.  H.  L.  B.  Wells, 
for  Mr.  Britton,  and  I  raq  the  line  and  laid  it 
down  upon  the  plat  by  Mr.  Haynesworth,  and 
gave  them  the  approximate  area  of  that  line. 
•  •  •  The  line  marked  a,  b,  line  did  not  ter- 
minate at  the  point  *a';  it  went  on  across  the 
next  tract  This  line  was  established  by  me  at 
the  instance  of  several  of  the  Whites,  Johnson, 
Willie,  and  Purvis,  but  no  land  was  sold  at  all. 
I  went  over  this  land  about  a  year  ago  and 
made  a  survey  of  the  land  between  this  line, 
which  was  located,  and  the  branch,  which  runs 
generally  speaking,  parallel  with  this  line,  and 
north  of  it.  The  original  line,  just  mailed  'a', 
was  observed  there.  There  was  a  hedgerow 
along  that  line;  it  may  not  have  been  all  the 
way,  but  there  were  indications  of  It.  It  was 
not  in  the  middle  of  the  field,  but  there  were  in- 
dications of  it  at  the  ends  of  the  line.  •  •  ♦ 
We  made  a  survey  of  that  tract,  mnning  the 
outside  lines  and  running  the  line  a,  b,  on  these 
other  plats  according  to  its  bearing  and  distanc- 
es, and  also  according  to  my  recollection  of  the 
line  when  it  was  first  located.  In  making 
our  survey  of  tract  A,  as  shown  by  Exhibit  C, 
we  did  not  change  the  location  of  the  line  divid- 
ing tract  A  from  tract  B  in  any  way,  but  it 
might  have  been  a  few  inches  out  of  the  way, 
but  not  appreciably.  *  •  •  I  made  a  com- 
plete survey  of  nothing  except  tract  A ;  I  only 
located  that  line,  and  gave  it  the  proper  mark- 
ings to  locate  tbe  land  lines.  In  making  the 
survey  shown  as  Exhibit  6  about  one  year  ago, 
I  did  not  find  that  stake,  but  I  found  the  pine 
tree  comer,  and  some  indications  of  a  hedgerow, 
but  I  knew  where  the  hue  was.  I  have  never 
surveyed  separately  the  parcels  of  land  kuown 
as  B  and  C,  but  the  plat  correctly  delineates 
the  parcel  known  as  lot  A.  I  won't  say  that 
there  has  been  no  change.  I  think  Mr.  Seale 
owns  both  of  those  tracts,  and  I  think  the  areas 
run  across  the  line,  but  there  are  indications  of 
where  the  line  had  been.  Tracts  A  and  B  are 
both  owned  by  Seale  at  this  time,  and  it  is  one 
piece  of  property,  and  it  is  planted  as  if  there 
were  no  line  there.  When  I  located  the  a,  h, 
line  originally  Seale  and  Wright  had  nothing  to 
do  with  it;  it  was  owned  by  the  Whites.  •  •  • 
The  land  conveyed  by  the  Whites  to  John  W. 
Jones  lay  immediately  to  the  west  of  tract  B, 
and  northern  boundary  of  it  was  a  projection  of 
the  same  a,  b,  line  on  plat  O.  I  never  surveyed 
the  land  sold  by  the  Wtiites  to  John  W.  Jones, 


but  I  made  several  plats  like  this  for  the  Messrs. 
Whites,  for  the  purpose  of  showing  tbe  general 
shape  of  the  land,  but  with  no  certified  area  pnt 
on  them.  I  surveyed  the  tract  of  land  carefully, 
and  carefully  calculated  the  number  of  acres,  and 
it  contained  31.9  acres,  and  it  is  ther&" 

This  testimony  corroborated  t^  tbe  engi- 
neer McLellan  malces  it  plain  that  tbe  line 
a,  Xt,  was  first  improvised  by  Lee  on  tbe 
liayneswortb  plat,  and  that  he  some  years 
thereafter  laid  it  down  npon  the  ground 
starting  at  a  pine  tree  on  tbe  east,  and  going 
south  of  west  by  tbe  remnants  of  a  hedge- 
row, across  tract  6,  and  across  tract  4  as 
well. 

There  Is  a  circumstance  which  corroborates 
the  witness;  the  White  boys  conveyed  to 
Jones  the  southern  part  of  tract  4  for  48.81, 
and  the  northern  line  was  in  fact  the  west- 
ward projection  of  the  line  a,  b,  though  not 
expressed  In  the  deed  to  be  so ;  the  northern 
part  of  tract  4  was  afterwards  partitioned 
to  W.  N.  White  at  38.69  acres ;  the  aggregate 
of  these  two  parcels  make  practically,  and 
almost  exactly,  the  total  acreage  of  No.  4. 

Looking  now  to  the  expressed  aggregate 
areas  of  tract  6,  in  the  devolution  of  titles, 
they  do  not  exactly  eQual  the  total  expressed 
area  of  tract  5 ;  when  partitioned  off  to  J.  K. 
White  that  total  in  the  partition  deed  Is  ex- 
pressed at  117^  acres ;  but  J.  K.  White  con- 
veyed the  northern  part  of  tract  6  to  W.  N. 
White  for  63  acres,  and  the  southern  part  of 
tract  6  to  Seale  for  67.18  acres,  the  aggregate 
of  which  two  parcels  is  120.18  acres,  as 
against  the  total  of  117)^  acres  supra,  a  dif- 
ference of  2.68  acres.  But  it  is  not  at  all 
manifest  bow  this  discrepancy  comes  about. 

It  is  true  the  son  of  W.  H.  Seale  testified, 
as  is  the  fact,  that  his  father  purchased  that 
parcel  marked  B  on  the  sketch  in  1901,  and 
that  parcel  marked  A  in  1910,  and  that  bis 
father  cultivated  parcel  B,  in  those  years, 
north  of  the  dotted  line;  and  he  also  testified 
that  there  were  no  signs  of  a  hedgerow  along 
that  line,  and  that  the  dotted  line  put  down 
on  the  ground  runs  into  tbe  parcel  his  father 
first  bought  from  J.  E.  White.  But  the  deed 
from  Wright  to  Seale  of  parcel  A  Is  express- 
ly for  31.9  acres,  and  Seale  held  under  it  un- 
til his  death  two  years  afterwards.  It  is  true 
that  Seale  did,  before  his  death,  question  tbe 
acreage  expressed  in  the  deed. 

[1]  But  there  is  no  ground  to  conclude  that 
tbe  circuit  court  has  erred;  tbe  testimony 
rather  preponderates  to  the  court's  view; 
and  We  conclude  that  the  defendant  has  not 
established  her  contention,  to  wit,  that  par- 
cel A  does  not  contain  31.9  acres,  and  did  not 
so  contain  it  when  Wright  conveyed  to  Seale ; 
and  that  the  plaintiff  is  entitled  to  a  Judg- 
ment for  foreclosure  and  sal&  The  issue  of 
tender  is  thus  dissipated,  for  the  defendant 
did  not  offer  to  pay  the  mortgage  debt,  but 
only  that  debt  reduced  by  $2S8. 

[2]  Tbe  total  debt  was  reported  by  the  mas- 
ter to  be  $736.  The  exception  to  $73.60  for 
an  attorney's  fee  cannot  be  sustained ;  tbe 
amount  la  reasonable,  and  that  In  the  light 
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of  our  recent  decision  on  like  questions,  from 
wblch  we  do  not  recede  In  the  least. 
Tbe  decree  below  Is  affirmed. 

GARY.  C.  J.,  and  HYDBICK,  WATTS,  and 
FRASEB,  JJ.,  concur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Tbe  defendant  pleads  a 
shortage  in  acreage.  The  defendant  did  not 
prove  it  to  the  satisfaction  of  the  circuit 
court,  or  to  our  satisfaction.  Oral  argument 
could  not  elucidate  an  issue  so  dependent 
upon  tbe  examination  of  record  proof. 

Hie  motion  for  a  rehearing  is  refused. 


a06  s.  C.  US) 

BYBD  et  aL  t.  O'NEAL  et  aL    (No.  9601.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 

1917.) 

1.  Refobkation  of  Instbitments  4=346(6) — 

MlSTAK»— StmriClBNCT   OF   EVIDENOK. 

In  an  action  by  heirs  of  a  grantee  against 
the  heira  of  a  grantor  to  reform  a  deed  to  con- 
form to  the  intention  of  the  parties,  evidence 
keld  to  show  proof  of  a  mutual  mistake  in  omit- 
ting  the  word  "heirs"  in  the  habendum. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §  163.] 

2.  Refobmation    of    Instkuioints    9=>32— 
"Laches." 

In  such  action,  where  there  was  no  evidence 
that  the  defect  was  discovered  until  after  the 
sale  in  a  partition  suit  by  grantee's  heirs,  and 
where  their  action  for  the  reformation  of  the 
deed  on  that  ground  was  brought  with  all  cod- 
venioit  speed,  it  was  not  barred  by  "laches," 
whidi  connotes  not  only  undue  lapse  of  time, 
but  also  negligence  and  opportunity  to  have 
acted  sooner. 

[BJd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  58  llft-121. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Laches.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County ;   T.  H.  Spain,  Judge. 

Action  by  Harriet  Ford  Byrd  and  others 
against  George  O'Neal  and  others.  From 
a  Judgment  reversing  tbe  findings  of  master 
In  favor  of  tbe  plaintlCCs,  and  dismissing  tbe 
complaint,  plalntlffa  appeal.  Reversed,  and 
cause  remanded. 

Miller  &  Lawson  and  Jas.  R.  Coggeshall, 
all  of  Darlington,  for  appellants.  B.  C.  Den- 
nis, of  Darlington,  and  W.  P.  Pollock,  of 
Cberaw,  for  respondents. 

FRASER,  J.  In  1859,  Evander  Byrd,  Jr., 
married  a  daughter  of  Griffln  CNaila.  Mr. 
Byrd  and  bis  wife  lived  for  a  time  with  Mr. 
O'NaUs.  In  1860,  Mr.  CNalla  bought  a 
tract  of  land  near  him  and  sold  a  part  to 
bis  Bon-In-law,  Byrd.  Byrd  moved  on  the 
land,  built  houses,  cleared  it  up,  and  planted 
it  to  the  time  of  bis  death  In  1914.  Before 
he  died,  Mr.  Byrd  made  bis  will  disposing  of 
the  land,  but  only  two  witnesses  signed  as 
witnesses  and  the  will  failed.  The  heirs  of 
Mr.  Byrd  brought  suit  for  partition  and  one 


tract  was  ordered  to  be  sold.  When  the  title 
was  examined,  it  was  found  that  tbe  deed  did 
not  convey  a  fee.  This  action  was  then 
brought  by  tbe  belrs  of  Mr.  Byrd  against  tbe 
heirs  of  Griffln  O'Nails  to  reform  the  deed  to 
conform  to  tbe  intention  of  the  parties.  The 
trouble  in  tbe  deed  is  in  the  habendum.  The 
word  "belrs"  is  not  used.  The  warranty  is 
to  tbe  grantee  and  bis  heirs,  and  against  the 
grantor,  bis  heirs  and  assigns,  and  all  other 
persons  lawfully  claiming  and  to  claim  the 
same  or  any  part  thereof.  The  case  was  re- 
ferred to  a  special  referee,  who  found  both 
law  and  facts  in  favor  of  tbe  plaintiffs. 
From  this  finding  the  defendants  appealed. 
The  appeal  was  heard  in  the  court  of  common 
pleas,  and  the  findings  of  tbe  master  were  re- 
versed and  tbe  complaint  dismissed.  From 
this  Judgment  tbe  plaintiffs  have  brought  this 
app^. 

There  are  fourteen  exceptions  but  only 
two  questions,  to  wit:  (1)  Is  there  sufficient 
proof  of  mutual  mistake?  (2)  Are' tbe  plain- 
tiffs barred  by  laches? 

[1]  I.  There  is  abundant  proof  of  mutual 
mistake.  Tbe  habendum  is  inartificial  and 
complicated  with  extraneous  matter.  It 
reads  as  follows: 

"To  have  and  to  bold  all  and  singular  the 
premises  before  mentioned,  except  the  reserva- 
tions of  wood,  Ijghtwood,  timber  and  right  of 
way  to  Mrs.  LoVedy  Griggs  for  life  contained 
and  set  forth  in  the  will  of  John  H.  Grijgs 
aforesaid,  and  subject  also  to  any  and  all  claims 
and  no  more  which  may  have  been  upon  the 
same  in  the  hands  of  said  John  H.  Griggs,  all 
tbe  right  which  he  had  therein  with  the  excep- 
tion above  in  bis  will."  ■ 

Mr.  O'Nails  bad  recently  bought  from  the 
Griggs  estate  a  larger  tract  of  which  the  land 
hereby  conveyed  was  a  part 

It  seems  to  this  court  clear,  from  tbe  haben- 
dum Itself,  that  O'Nails  Intended  to  convey 
to  Byrd  Just  exactly  the  estate  he  (O'Nails) 
had  Just  bought  from  tbe  estate  of  Griggs, 
to  wit,  a  fee.  When  that  is  followed  by  "I 
do  hereby  warrant  and  forever  defend  unto 
tbe  said  Evander  Byrd  Junior  bis  heirs  and 
assigns  against  myself  and  my  belrs  and 
against  all  persons  lawfully  claiming  tbe 
same  and  any  part  thereof"  the  conclusion  is 
irresistible  that  it  appears  on  the  face  of 
the  deed  that  the  grantor  Intended  to  convey 
to  the  grantee  the  entire  estate  in  the  land 
conveyed,  subject  only  to  the  incumbrances 
that  were  on  the  land  when  the  grantor 
bought  it.  The  word  "heirs"  being  omitted  in 
tbe  habendum,  it  is  evident  that  tbe  deed  did 
not  grant  a  fee;  but  tbe  Intention  to  grant 
a  fee  Is  dear  on  the  face  of  the  deed  Itself. 
When  the  surrounding  circumstances  are  tak- 
en into  consideration,  the  conclusion  is 
strengthened. 

Mr.  Byrd  was  a  man  of  thrift  and,  though 
uneducated,  was  a  good  man  of  considerable 
force.    One  of  the  defendants  said  of  him: 

"He  was  as  smart  a  man  as  that  country  ever 
had.    He  was  well  thought  of,  and  a  man  that 


*3»rai  other  oua  s««  lame  loDie  and  K^T-NUMBER  In  all  Key-Numbered  DlKesta  and  Ind^i^^^,  Ip 


294 


91  SOUTHEASTERN  BEPORTEB 


(&C. 


I  liked.    Him  and  me  served  four  years  in  the 
army,  and  be  was  as  good  a  man  as  ever  lived." 

It  is  hard  to  believe  that  a  man,  of  whom 
one  opposed  in  interest  would  speak  like  that, 
would  have  been  content  to  spend  his  whole 
life  and  his  extraordinary  energy  and  ability 
upon  property  which  he  expected  to  consume 
only  upon  himself,  and  leave  his  wife  and  child 
or  children  to  come  with  no  provision  for  their 
support.  Nor  is  it  probable  that  the  grantor 
should  have  been  so  unmindful  of  the  interest 
of  his  daughter,  the  wife  of  the  grantee,  ai 
to  permit  this  condition  which  would  inure 
to  his  own  benefit  and  the  undoing  of  his 
daughter  and  her  cliildren.  If  only  a  life 
estate  was  intended,  it  is  dlfDcult  to  under- 
stand bow  it  is  that  no  suspicion  of  the  true 
condition  was  known  in  the  family  of  the 
grantor.  They  never  suspected  any  rights  in 
this  land  until  they  were  Informed  by  the 
plaintiffs,  after  their  father's  death.  Neither 
the  grantor  nor  the  grantee  could  read,  and 
the  deed  was  drawn  by  one  not  skilled  in 
conveyancing. 

There  is  evidence  that  impresses  this  court 
that  the  grantor  had  a  previous  agreement 
with  the  grantee  to  sell  him  a  part  of  the 
Griggs  land,  if  he  should  buy  it  This  previ- 
ous agreement  Is  considered  improbable  by 
the  circuit  Judge,  for  two  reasons:  (1)  Be- 
cause the  witness  is  old ;  and  (2)  because  i1^ 
is  not  probable  that  there  should  have  been 
an  agreement  to  buy  Just  191  acres.  The 
witness  is  old,  bat  at  the  time  of  the  trans- 
action she  was  young  and  the  wife  of  the 
grantee.  It  was  a  transaction  which  aftect- 
ed  her  future  home.  One  of  the  well-known 
signs  of  advancing  age  Is  that  we  forget  the 
things  of  yesterday  and  remember  with  clear- 
ness the  things  of  half  a  century  ago.  There 
are  some  little  inaccuracies  in  her  testimony 
that  may  have  been  slips  of  the  tongue,  ^ut 
on  the  whole  she  Is  clear  in  her  statements, 
remarkably  so,  as  to  recent  events.  There 
can  be  little  doubt  that  Mrs.  Byrd  remem- 
bers those  transactions.  There  is  happily 
nothing  to  impeach  her  integrity.  It  is  no 
more  wonderful  that  the  grantor  should 
have  agreed  to  buy  191  acres  before  the  sale 
than  afterwards. 

It  is  said  that  the  case  of  Jones  v.  Kelly, 
94  S.  O.  349,  78  S.  E.  17,  is  ezacUy  this 
case  and  conclusively  supports  the  circuit 
Judge.  The  cases  are  very  different  In 
Jones  V.  Kelly,  the  habendum  was  to  the 
grantee: 

"Him  to  have  and  to  bold  from  this  day  for- 
ward the  above-named  land  against  myself,  and 
I,  Charles  McAllister,  of  the  aforesaid  county 
and  state,  do  further  bind  myself  to  warrant 
and  defend  against  my  heirs,  executors  and 
administrators,  and  all  other  persons  lawfolly 
claiming  the  same  or  any  part  thereof." 

In  that  case  there  was  no  hint  as  to  the 
estate  conveyed,  nor  a  warranty  to  heirs. 

There  are  many  other  things  that  might  be 
said,  but  these  are  conclusive. 


[2]  n.  This  suit  is  not  barred  by  laches. 
In  Brock  v.  Kirkpatrlck,  72  S.  C.  503,  504. 
52  S.  E.  597,  it  is  said,  affirming  Babb  v.  Sol- 
lican,  43  S.  C.  436,  21  S.  E.  277: 

"Laches  connotes  not  only  undue  lapse  of 
time,  but  also  negligence,  and  oi>portunity  to 
have  acted  sooner;  and  all  three  factors  must 
be  satisfactorily  shown  before  the  bar  in  equity 
is  complete." 

The  grantor  and  grantee  made  their  marks. 
They  were  unlearned.  There  is  not  the  slight- 
est evidence  that  the  defect  was  discovered 
until  after  the  sale  for  partition,  and  this 
suit  was  brought  "with  all  convenient  speed." 

The  Judgment  is  reversed,  and  the  case  re- 
manded to  the  court  of  common  pleas  for 
Darlington  county  for  such  admiuistratire 
order  as  will  secure  to  plaintiffs  a  proper 
deed  to  their  land. 

GABY,  0.  J.,  and  HYDRICK,  WATTS,  and 
QAQE,  JJ.,  concur. 

===  (10«  S.  C.  3M) 

SANDFORD  et  aL  v.  SANDFOBD  et  aL 
(No.  9587.) 

(Supreme  Court  of  South  Carolina.     Feb.  8, 
1917.) 

1.  DKEDS     ®=3l24(3) — CONSTBUOTION — E2STATE8 

Created. 
A  deed  granting  land,  "to  have  and  to  bold 
unto  G.  F.  S.,  his  heirs  and  assigns,  forever, 
the  conditions  of  said  sale  being:  That  said  G. 
F.  S.  is  not  to  mortgage  or  in  any  wise  dispose 
of  said  land.  And  after  his  death  it  is  to  go  to 
his  wife  and  his  and  her  children"— grants  a 
fee  simple. 

[Ed.  Note.— For  other  cases,  see  Djeeds,  Cent 
Dig.  i  439.] 

2.  Deeds  ^3l24(3)—CoN8TBUcnoR— Estates 
Created. 

The  condition  following  the  grant  therein  is 
void,  since  a  remainder  after  a  fee  is  void,  and 
an  attempt  to  convey  a  fee  and  deprive  the  gran- 
tee of  an  incident  of  ownership  is  void. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  i  439.] 

3.  Deeds     ^=»93  —  Conbtbuction  —  Ebtates 
Cheated— "INTEKTION." 

While  the  intention  of  the  grantor  should 
govern,  it  cannot  violate  a  rule  of  law;  "in- 
tention" being  a  word  of  art,  and  signifying  the 
meaning  of  the  writing. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f§  231,  232. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intention.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  J,  W.  Bowman, 
Judge. 

Suit  by  Sylvanus  Sandford  and  others 
against  Oovan  F.  Sandford  and  others.  De- 
cree for  defendant  Govan  F.  Sandford,  and 
plaintiffs  and  ceitaln  other  defendants  ap- 
peal.   Affirmed. 

B.  E.  Copes  and  W.  B.  Martin,  both  of 
Orangeburg,  for  appellants.  Raysor  &  Sum- 
mers and  Wolfe  &  Berry,  all  of  Orangeburg, 
for  respondents. 

FBASEB,  J.  Jesse  Sandford  conveyed  to 
Govan  Sandford  a  certain  tract  of  land  for 
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a  valuable  consideration.  The  clauae  of  tbe 
deed  that  Is  before  us  for  construction  reads 
aa  follows: 

"To  have  and  to  hold  all  and  singular  the 
Eaid  premises  before  mentioned  unto  the  said 
G.  F.  Sandford,  his  heirs  and  aBsisns,  forever. 
The  conditions  of  sale  of  the  within  piece  of 
land  are  as  follows:  That  the  said  6.  F.  Sand- 
ford  is  not  to  mortgage  or  in  any  wise  dispose 
of  said  land.  And  after  his  death  it  is  to  go  to 
bis  wife  and  his  and  her  children." 

The  wife  Is  dead,  leaving  no  children,  so 
it  Is  now  impossible  for  the  remainder  to 
take  effect,  even  if  valid.  O.  F.  Sandford 
mortgaged  the  land.  The  mortgage  was  fore- 
dosed  and  the  land  purchased  at  the  fore- 
closure sale  by  George  W.  Binniker. 

Appellant  says: 

"The  cmly  questions  submitted  to  the  court 
DDder  this  statement  of  agreed  facts  are  aa  fol- 
lows: (1)  Did  the  written  instrument.  Exhibit 
A,  convey  to  the  defendant  Govan  F.  Sandford 
said  real  estate  in  fee  simple?  (2)  If  said  writ- 
ten instrument  did  not  convey  said  real  estate 
to  Govan  F.  Sandford,  in  fee  simple,  what  es- 
tate therein  was  thereby  granted  to  him,  if 
any?* 

t1,J]  I.  The  deed  conveyed  to  Govan  F. 
Sandford  a  fee  simple.  There  can  be  no 
doubt  about  that  There  can  be  no  doubt 
that  a  remainder,  after  a  fee  simple.  Is  void 
in  a  deed.  It  is  equally  clear  (and  no  cita- 
tion of  authorities  Is  necessary)  that  an  at- 
tempt to  convey  an  estate  in  fee  simple  and 
deprive  the  purchaser  of  the  Incident  of  own- 
ership is  not  effective  In  law.  When  Jesse 
Sandford  conveyed  the  land  to  Govan  F. 
Sandford,  and  "his  heirs  and  assigns,  for- 
ever," the  entire  estate  was  gone  from  Jesse 
Sandford,  and  he  had  nothing  to  limit  A 
grantor  may  add  to  the  estate  conveyed  by 
subsequent  clauses,  because  he  may  make  a 
new  grant  of  additional  rights.  The  grantor 
cannot  restrict  the  grant,  because  the  thing 
granted  is  gone.  It  may  be  said  that  this 
statement  wUl  give  many  trust  estates  abso- 
lutely to  tbe  trustees.  This  Is  not  the  re- 
snlt,  because  as  soon  as  a  court  of  equity 
finds  either  from  the  deed  Itself,  or  compe- 
tent testimony,  that  there  ia  a  trust,  the  court 
of  equity  will  preserve  and  enforce  the  trust, 
and  it  matters  not  what  may  be  tbe  form  of 
tbe  instrument 

[}]  Appellant  claims  that  tbe  "Intention" 
of  the  parties  must  govern.  "Intention"  Is  a 
term  of  art  and  signifies  the  meaning  of  the 
writing.  Even  the  intention  will  not  be  al- 
lowed to  violate  a  rule  of  law.  The  law  does 
not  allow  the  limitation  of  a  remainder,  after 
a  fee  in  a  deed,  nor  tbe  granting  of  an  es- 
tate stripped  of  its  incidents.  The  exception 
tbat  claims  that  the  deed  did  not  convey  a 
fee  simple  to  Govan  F.  Sandford  is  overruled. 

II.  The  second  question  has  been  answered. 

Tbe  judgment  is  a£9rmed. 

HTDRICK,  WATTS,  and  OAGfiS,  JJ.,  con- 
cnr.   GARY,  C.  J.,  concurs  In  the  result 


(106  S.  C.  267) 

PATRICK  T.   ENGI/ISH.     (No.  947a) 

(Supreme  Court  of  South  Carolina.  July  20, 
,191ft.) 

1.  Witnesses       «=»144(S)  —  Cohpkiknot  — 
TKANSAcnoNB  wrra  Dkoedknt— Statute. 

Under  Code  Civ.  Proc  §  438,  limiting  the 
right  of  a  living  party  to  testify  about  a  trans- 
action between  himself  and  another,  since  de- 
ceased, plaintiff,  in  an  action  on  a  note,  was 
incompetent  to  testify  that  an  indorser,  since 
deceased,  made  paym'ents  and  promises  to  him, 
and  in  what  the  last  payment  consisted. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  631;    Dec.  Dig.  «=>144(5).] 

2.  Witnesses    «=5>164(8)— Competency— Aotb 
or  Decedent. 

In  an  action  upon  a  note  indorsed  by  de- 
fendant's intestate,  it  was  competent  for  plain- 
tiff to  testify  that,  when  he  got  possession  of  tbe 
note,  it  had  the  intestate's  name  on  the  back 
of  ili  and  that  intestate  did  not  put  bis  name  on 
the  back  after  plaintiff  got  it 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  692;    Dec  Dig.  <S=3l64(8).1 

3.  Tbial  «=  140(1)  —  Question  »ob  Jubt  — 
Cbxdibiutt  of  Witnesses. 

The  force  of  the  testimony  of  witnesses  is 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  334;  Dec  Dig.  <8=>140(1).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County ;  H.  F.  Rice,  Judge. 

Action  by  T.  O.  Patrick,  trading  under  the 
firm  name  and  style  of  T.  G.  Patrick  &  Co., 
against  Beverly  M.  Efagllsh,  as  administrator 
cum  testamento  annexo  of  the  estate  of  John 
G.  Mobley,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

G.  W.  Ragsdale,  of  Winnsboro,  for  appel- 
lant McCants  &  McCants,  of  Winnsboro,  for 
respondent 

GAGE,  J.  This  action  Is  upon  a  note  al- 
leged to  have  been  made  to  Patrick  by  Mrs. 
Fanny  C.  Wallace,  and  alleged  to  have  been 
indorsed  by  Mobley  before  it  came  into  the 
hands  of  Patrick.  Mrs.  Wallace  Is  now  dead, 
and  so  Is  Mobley,  who  was  her  son.  But 
Mobley  was  sued  before  his  death,  and  an- 
swered, denying  bis  own  liability  to  pay, 
and  that  of  bis  intestate,  Wallace,  as  well. 
English  is  administrator  cum  testamento 
annexo  of  tbe  will  of  Mobley.  Mobley  be- 
came bankrupt  In  his  lifetime,  and  thereby 
this  note  was  barred  payment  This  action 
is  on  the  new  promise  to  pay,  alleged  to 
have  been  made  after  bankruptcy.  The  court 
below,  at  the  conclusion  of  the  plaintiff's  tes- 
timony, the  defendant  offering  no  testimony, 
directed  a  verdict  for  the  plaintiff,  and  that 
Is  the  appellant's  real  offense. 

The  exceptions  are  seven  in  number,  but 
they  make  only  four  practical  issues  of  law, 
to  wit:  (1)  Was  It  competent  for  the  plain- 
tiff to  testify  tbat  when  the  note  was  deliv- 
ered to  him  by  John  G.  Mobley  It  had  the 
name  of  John  G.  Mobley  indorsed  on  tbe 
back  of  it?     (2)  Was  it  competent  for  the 
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plaintiff  to  testify  that  Mobley  made  to  him 
all  the  payments  Indorsed  on  the  back  of  the 
note  save  the  last,  and  to  testify  what  was 
the  medium  of  the  last  payment?  (3)  Was 
the  testimony  tending  to  show  Mobley  made 
a  new  promise  of  such  character  as  to  re- 
quire Its  submission  to  a  Jury?  (4)  Was  the 
testimony  tending  to  prove  the  signature  of 
Mrs.  Wallace  of  such  a  character  as  to  re- 
quire Its  submission  to  a  jury? 

[1,2]  The  Issues  marked  1  and  2  Involve 
the  application  of  the  much-discussed  stat- 
ute which  limits  the  right  of  a  living  par- 
ty to  testify  about  a  transaction  betwixt  him 
.  and  another  party  then  dead.  Section  438, 
Code  of  Procedure.  It  was  manifestly  In- 
competent for  Patrick  to  testify  that  Mobley 
made  payments  and  promises  to  him  and  In 
what  the  last  payment  consisted.  Those 
were  plainly  transactions  betwixt  the  two 
men,  and  the  statute  closes  Patrick's  mouth 
thereabout.  But  is  was  competent  for  Pat- 
rick to  testify  that  when  he  got  possession  of 
the  note  It  had  the  name  of  Mobley  across 
the  back  of  It  It  Is  true  Patrick  testified  he 
got  the  note  from  Mqbley,  but  that  was  not 
the  essence  of  the  matter;  the  essence  lay 
in  the  fact  that  when  Patrick  got  the  note, 
It  had  Mobley's  name  of  It  It  would  have 
been  competent  for  Patrick  to  have  testified 
that  Mobley  did  not  put  his  name  on  the 
note  after  Patrick  got'  it  The  testimony 
Patrick  did  give  amounts  to  the  same  thing. 

Upon  the  Issues  marked  3  and  4,  we  have 
concluded  they  ought  to  have  been  submitted 
to  a  Jury. 

[S]  Upon  the  question  of  a  new  promise 
by  Mobley,  and  upon  the  question  of  the  gen- 
uineness of  Mrs.  Wallace's  signature,  a  court 
may  not  differentiate  the  witnesses  K.  H. 
Patrick  and  J.  O.  McCants  from  the  common 
run  of  witnesses.  The  force  of  the  testimony 
of  those  witnesses  was  for  the  Jury.  The 
rule  In  such  a  case  Is  perhaps  stated  with 
sufficient  fullness  in  our  decided  cases ;  they 
are  Chartrand  v.  Railroad,  85  S.  C.  481,  67 
S.  E.  741;  Gadsden  v.  Fertilizer  Co.,  89  S. 
C.  484,  72  S.  E.  15;  McLeod  v.  Railroad,  93 
S.  C.  71,  76  S.  E.  19,  705. 

The  Judgment  is  reversed,  and  a  new  trial 
Is  ordered. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 

a06  8.  C.  $86) 
BANK  OP  WILLISTON  ▼.  AXJ>ERMAN 
et  aL     (No.  9612.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 
1917.) 

1.  JuBT  «=>14(2)— Right  to  Trial  bt  Jtjbt 
—Action  fob  Recovebt  op  Monet  Only. 
Where  plaintiff  bank  mistook  certificate 
number  of  a  $15  draft  for  the  amount  and  paid 
defendant  $528.20,  and,  upon  his  refusal  to 
■orrender  surplus,  brouf^ht  salt,  alleging  mistake 
and  fraud  and  asking  injunction  and  recovery. 


this  was  an  equity  action,  and  Oode  CSv.  Proe. 
!  812,  providing  trial  by  Jury  in  action  for.  "re 
covery  of  money  only,"  did  not  apply. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  er.] 

2.  Banks  and  Bankino  «=>189  —  Ovkbpat- 
icENT  OF  Dbaft— Duty  of  Payee. 

Where  plaintiff  bank  mistook  the  certificate 
number  of  a  draft  for  the  amount  and  overpaid 
defendant,  it  was  the  latter's  d^ty  to  give  notice 
of  the  mistake  as  soon  as  he  discovered  it  and 
refusal  to  return  it  after  demand  was  a  con- 
version and  fraud  upon  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  729-732,  738.] 

3.  Tbusts  «=p91  — "Oohstbdctivi  Tbust"  — 
Natdbk  of. 

A  "constructive  trust"  arises  whenever  one 
party  has  obtained  money  which  does  not  equi- 
tably belong  to  him,  and  it  is  not  essential 
that  there  be  an  actual  fiduciary  relation  exist- 
ing, or  that  there  be  actual  fraud. 

{Ed.  Note.— For  other  coses,  see  Trusts,  Cent 
g.  {  139. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Constructive  Trust] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;    H.  F.  Rice,  Judge. 

Action  by  the  Bank  of  WUlIston  against 
O^ea  Alderman  and  another.  Defendants 
appeal  from  an  order  of  reference  granted 
upon  plaintlfTs  motion,  on  the  ground  that 
he  Is  entitled  to  a  Jury  trial.  Appeal  dis- 
missed. 

Croft  Sc  Croft  of  Aiken,  for  appellants. 
Hendersons,  of  Alkea,  for  respondeat 

GARY,  C.  J.  This  is  an  appeal  from  an 
order  of  reference,  on  the  ground  that  the 
appellant  was  entiUed  to  a  trial  by  Jury. 

The  second  paragraph  of  the  complaint  is 
as  follows: 

"That  on  the  24th  day  of  July,  1915,  the  de- 
fendant, Owen  Alderman,  presented  to  the 
plaintiff,'  at  its  bnnldng  bouse,  a  certain  check  or 
draft,  or  warrant  drawn  by  the  superintendent 
of  the  Atlantic  Coast  Line  Relief  Department 
upon  the  treasurer  of  the  Atlantic  Coast  Line 
Railroad  Company,  at  Wilmington,  N.  C,  in 
favor  of  Ina  E.  Alderman,  for  the  sum  of  fifteen 
dollars  ($15.00).  That  said  draft  bore  certificate 
number  52820  and  had  been  duly  indorsed  by 
Ina  E.  Alderman  and  thereby  assigned  and 
transferred  unto  the  bearer  thereof,  who  -  was 
the  said  defendant  Owen  Alderman.  That  upon 
the  presentation  of  said  draft,  the  plaintiff,  act- 
ing through  its  cashier,  through  error  and  mis- 
take, mistook  the  certificate  number  52820  for 
the  amount  of  the  draft  and  considered  that  the 
said  draft  was  for  the  sum  of  five  hundred 'and 
twenty-eight  and  »o/ioo  dollars  ($528.20).  and 
forthwith  and  immediately  paid  in  good  and  law- 
ful currency  of  the  United  States  of  America, 
unto  Owen  Alderman,  for  said  draft  the  sum  of 
five  hundred  and  twenty-eight  and  'Vioo  dol- 
lars ($528.20),  instead  of  paying  him  the  amount 
of  the  draft  which  was  fifteen  dollars  ($15.00)." 

The  complaint  likewise  alleges  that  the  de- 
fendant Alderman,  although  a  demand  was 
made  upon  him,  refused  to  return  said  fund, 
well  Imowlng  that  It  was  not  his  property, 
and  thereby  committed  a  fraud  upon  the 
rights  of  the  plaintiff ;  that  $290  of  the  fund 
so  received  was  deposited  by  the  defendant 
Alderman  in  the  defendant  First  National 
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Bank  of  Aiken,  and  that  he  bas  converted 
the  other  portion  of  the  fund  to  his  own  nse; 
that  the  defendant  Alderman  is  insolvent, 
and  It  Is  necessary  for  the  protection  of  the 
plalntitrs  rights  that  he  be  enjoined,  penden- 
te Ute,  from  disposing  of  so  much  of  the 
fund  as  is  now  on  deposit  In  the  First  Na- 
tional Bank  of  Aiken. 

The  defendant  denied  each  and  every  alle- 
gation of  the  complaint,  except  those  8X)ecif- 
ically  admitted.  He  admitted  the  corporate 
existence  of  the  banks,  and  so  much  of  para- 
graph 2  as  alleges  that  on  or  about  the  24tb 
of  July,  1915,  he  presented  to  the  plaintltf 
a  certain  check,  draft,  or  warrant  of  the  At- 
lantic Coast  Line  Belief  Department  for  the 
sum  of  $15 ;  but  that  he  does  not  know  the 
number  of  the  certificate,  as  alleged  in  the 
complaint.  He  further  admits  that  the  said 
draft  was  assigned  to  him  by  the  original 
payee,  and  that  he  was  the  lawful  owner 
thereof. 

The  defendant  Alderman  made  a  motion 
to  dissolve  the  temporary  order  of  Injunc- 
tion, which  had  been  granted.  The  motion 
wag  refused,  and  there  is  no  appeal  from 
that  order. 

[1  ]  The  plalntltt  made  a  motion  for  an  or- 
der of  reference,  which  was  granted,  and 
Alderman  appealed,  on  the  ground  that  he 
was  entitled  to  a  trial  by  Jury. 

Section  312  of  the  Code  provides  that  an 
issue  of  fact  for  the  recovery  of  money  only, 
or  of  specific  real  or  personal  property,  must 
be  tried  by  a  Jury,  unless  a  Jury  trial  be 
waived. 

In  the  case  of  Six  jMrte  Londrum,  09  8.  C 
136,  48  S.  E.  47,  there  was  a  proceeding  in 
the  probate  court  to  fix  the  amount  of  the 
fees  to  which  the  attorneys  representing  the 
executor  were  entitled,  and  to  determine  the 
fond  out  of  which  they  should  be  paid.  The 
Supreme  Court  said: 

"This  renders  it  necessary  to  invoke  the  aid 
Ot  the  court  in  the  exercise  of  its  cbancery  pow- 
ers. The  facts  are  therefore  reviewable  by  this 
court." 

That  case  is  cited  with  approval  In  Mobley 
Co.  V.  McLncas,  99  S.  C.  99,  S2  S.  E.  986. 

If  the  plaintiff  had  t>ased  bis  action  simply 
upon  the  ground  of  mistake,  the  defendant 
would  have  been  entitled  to  a  trial  by  Jury, 
as  that  would  have  been  an  action  for  the 
recovery  of  money  only.  But  there  are  other 
aUegations  appropriate  to  an  action  seeking 
the  aid  of  the  court  in  the  exercise  of  its 
Chancery  powers.  There  are  allegations  to 
the  effect  that  the  defendant  Alderman  is 
attempting  to  deprive  the  plaintiff  of  its 
rights  by  fraudulently  converting  the  fund 
to  his  own  use. 

The  appellant's  attorneys  cite  the  case  of 
Campbell  v.  Kinlock,  9  Eich.  300,  to  sustain 
the  proposition  that: 

"Here  silence  as  to  a  material  fact  is  not  nec- 
essarily, as  matter  of  law,  equivalent  to  a  false 
lepresentadon,  and  therefore,  in  the  absence  of 
any  duty  to  speak,  it  is  not,  of  itself,  ground  for 
on  action  of  deceit" 


I  The  facts  in  that  case  were  as  follows: 
The  owner  of  a  certain  negro  was  about  to 
offer  him  for  sale,  and  her  agent  certified 
in  writing  that  the  negro  was  an  excellent 
bread  ai>d  cake  baker,  tliat  he  was  sold  to  ' 
change  the  investment,  and  that  his  lowest 
price  was  $800.  The  plaintiff  therein  became 
the  purchaser.  The  negro  was  unsound  at 
the  Uine,  within  the  knowledge  of  the  agent, 
and  died  shortly  afterwards.  It  was  held 
that  the  omission  to  state  in  the  certificate 
that  the  negro  was  sound  was  not  equiva- 
lent to  a  suggestion  of  ills  soundness;  and, 
before  tlie  plaintiff  could  recover,  it  must  be 
made  to  appear  that  the  circumstances  ren- 
dered it  obligatory  on  the  agent  to  disclose 
the  unsoundness,  known  to  him  at  the  time. 
The  court  said: 

"Of  these  propositions,  there  is  manifest  error 
in  that  one  which  makes  the  suppression  of 
truth  always  equivalent  to  the  suggestion  of 
falsehood.  Falsehood  suggested,  by  which  a 
plaintiff  is  misled  and  hurt,  gives  no  action  un- 
less it  be  accompanied  by  moral  wrong.  *  *  • 
It  is  always  so  accompanied,  when  it  is  known 
at  the  time  by  him  who  utters  It  to  be  false. 
•  •  ♦  But  omission  to  state  a  known  truth 
is  not  usually  willful  concealment,  and,  even 
when  it  is,  is  often  both  prudent  and  praise- 
worthy. To  make  the  suppression  of  truth 
wrong,  it  must  be  not  only  willful  but  immoral. 
It  is  only  when  duty  requires  the  utterance  of 
truth  that  its  suppression  is  a  moral  wrong.  If 
the  rights  of  the  inquirer,  the  relations  of  the 
speaker  to  the  subject  and  parties  concerned, 
time,  place,  and  other  circumstances  impose  die 
duty  of  speaking,  silence  is  wrong;  and,  if  such 
silence  is  calculated  to  deceive,  •  •  •  it  may, 
without  any  purpose  of  selfish  gain  or  malicious 
misclricf,  sustain  an  action  for  the  loss  it  oc- 
casions. In  such  case  it  is  fraudulent,  because 
it  is  dishonest  and  deceives." 

[2]  The  facts  in  that  case  and  this  are 
materially  different  While  the  facts  in  that 
case  were  not  such  as  to  require  the  agent  to 
make  known  the  unsoundness,  it  was  unques- 
tionably the  duty  of  Alderman  to  give  notice 
of  the  mistake  as  soon  as  he  discovered' It, 
and  his  failure  to  give  notice  of  the  mistake 
was  a  moral  wrtmg.  But,  in  any  event,  the 
refusal  to  return  the  money,  after  the  de- 
mand was  made,  was  a  conversion  thereof, 
to  his  own  use,  and  a  fraud  upon  the  rights 
of  the  plaintiff,  if  he  knew  that  it  was  paid 
to  him  by  mistake,  and  that  he  had  abso- 
lutely no  right,  title,  or  interest  in  It  what- 
ever. 

There  are  other  all^ations  in  the  com- 
plaint, showing  the  necessity  for  the  court,  in 
the  exercise  of  its  cbahcery  powers,  to  aid 
the  plaintiff  in  following  the  fund,  and  sub- 
jecting it  to  the  plaintiffs  claim,  on  account 
of  the  insolvency  of  Alderman  and  the  in- 
adequacy of  the  legal  remedies. 

(3]  "By  the  well -settled  doctrines  of  eq- 
uity, a  constructive  trust  arises  whenever  one 
party  has  obtained  money,  which  does  not  eq- 
uitably belong  to  him,  and  which  he  cannot 
in  good  conscience  retain  or  withold  from 
another,  who  la  beneficially  entitled  to  it; 
as,  for  example,  when  money  has  been  paid 
by  acdd-nt.  mistake  of  ^|,fr,e^by^«6^ie 
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has  been  acqatred  through  a,  breach  of  tmst, 
or  violation  of  fiduciary  duty,  and  the  like. 
It  Is  true  that  the  beneficial  owner  can  often 
recover  the  money  doe  to  him,  by  a  legal 
action  upon  an  implied  assumpsit,  but  in 
many  Instances  a  resort  to  the  equitable  Ju- 
risdiction Is  proper  and  even  necessary." 
3  Pom.  Eq.  Jur.  8  1047-  "It  Is  not  essential 
for  the  application  of  this  doctrine  that  an 
actual  trust  or  fldudaiy  relation  should  ex- 
ist between  the  original  wrongdoer  and  the 
beneficial  owner.  Whenever  one  person  had 
wrongfully  taken  the  property  of  another, 
and  converted  It  into  a  new  form,  or  trans- 
ferred it,  the  trust  arises  and  follows  the 
proi)erty  or  its  proceeds."    Id.  §  1051. 

"Constructive  trusts  do  not  arise  by  agree- 
ment or  from  intention,  but  by  operatl<Mi  of 
law;  and  fraud,  actual  or  constructive.  Is 
their  essential  element  Actual  fraud  Is  not 
necessary,  but  such'  trust  will  arise  whenever 
the  circumstances  under  which  property  was 
acquired  make  it  inequitable  that  it  should 
be  retained  by  him  who  holds  the  legal  title. 
Constructive  trusts  have  been  said  to  arise 
through  the  application  of  the  doctrine  of 
equitable  estoppd,  or  under  the  broad  doc- 
trine that  equity  regards  and  treats  as  done 
what  in  good  conscience  ought  to  be  don& 
Such  trusts  are  also  known  as  trusts  ex 
maleflcio,  or  ex  delicto,  or  Involuntary  trusts, 
and  their  forms  and  varieties  are  practically 
without  limit,  being  raised  by  courts  of  eq- 
uity, whenever  it  becomes  necessary  to  pre- 
vent a  failure  of  Justice."    39  Cyc  169,  170. 

See,  also.  Knobeloch  v.  Bank,  43  S.  O.  233, 
21  S.  K  13. 

These  authorities  show  that  this  is  an  ac- 
tion on  the  equity  side  of  the  court 

Appeal  dismissed. 

HTDBICK,  WATTS,  FfiASBJB,  and 
GAGE,  JJ.,  concur. 

a06  S.  C.  425) 

HBTWABIVWILLIAMS    CO.   v.    ZBIGLER 
et  ol.    (No.  9620.) 

{Saorane  Court  of  South  Carolina.     Feb.  10, 
1917.) 

1.  Tbial  ®=»188— Motion  to  Dibect  VKBniCT 
— In  Effect  a  Deuubkes. 

A  motion  to  direct  a  verdict  for  the  reason 
that  defense  "is  not  sound"  is  in  effect  a  de- 
murrer because  allegations  are  not  sufficient  to 
constitute  a  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $1  341,  376-380;   Dec.  Dig.  <S=»168.] 

2.  Payment  ®=»76(6)  —  Application  —  Qusa- 
TION  fob  Jobt. 

In  action  on  defendant's  notes  given  plaintiff 
in  payment  under  contract  for  fertilizer  sold  by 
defendant  to  planters,  where  defendant  shipped 
to  plaintiff  cotton  received  from  planters  with- 
out direction  on  what  debt  to  apply  it,  and 
plaintiff  claimed  this  was  to  be  applied  on  an- 
other indebtedness,  evidence  held  sufficient  to 
submit  case  to  jury. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  {  24S;  Dec.  Dig.  «=>76(6).] 


8.  Patuxrt  «=3>41(1)— Appuoation  of  Pat- 

KENT. 

Where  defendant  received  cotton  from  plant- 
ers in  payment  for  fertilizer  sold  by  defendant 
and  furnished  by  plaintiff  under  contract  hM, 
that  defendant  took  the  cotton  as  trustee  for 
plaintiff,  to  be  applied  on  planters'  notes,  and 
hence  when  plaintiff  received  it  from  defendant 
it  could  be  applied  only  on  defendant's  contract 
indebtedness. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cant.  Dig.   gS  115,  117,  120;    Dec.   Dig.   «=» 

4.  Sates  <3=>239  —  Boka  Fide  Pubchasks  — 

Considebation. 
Past  indebtedness  is  not  a  sufficient  consid- 
eration to  constitute  the  relation  of  a  purchaser 
for  valuable  consideration  without  notice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  688-691;    Dec.  Dig.  «=9239.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;   Wayne  F.  Rice,  Judge. 

Action  by  the  Heyward-Williams  Com- 
pany against  P.  J.  Zelgler  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed  and  remanded  for  a  new 
trial. 

Jas.  M.  Patterson  and  B.  P.  Searson,  Jr., 
both  of  Allendale,  for  appellants.  C.  B. 
Searson  and  J.  W.  Vincent  both  of  Hamp- 
ton, and  Jas.  A.  Willis,  ot  Barnwell,  for  re- 
spondent 

GARY,  C.  J.  This  is  an  action  on  three 
promissory  notes  executed  by  the  defend- 
ants, on  the  9th  day  of  March,  1914,  In  the 
respective  sums  of  $801.90,  $1,055,  and  $1,- 
000,  payable  to  the  plalntUI.  On  the  same 
day  the  plaintiff  addressed  to  the  defendants 
a  proposed  contract  which  was  accepted  by 
them,  as  appears  by  the  following  indorse- 
ment thereon: 

"Your  offer  is  hereby  accepted  upon  the  terms 
and  conditions  in  this  contract 

"Mrs.  Virginia  S.  Zeigler. 

"P.  J.  Zeigler." 

The  contract  contains  the  following  pro- 
visions: 

(1)  "For  the  seascm  ending  May  1,  1914,  we 
will  ship  to  yon  npon  the  terms  and  conditions 
stated  herein  •  •  •  the  following  specifically 
named  amounts  and  kinds  of  fertilizer  •  •  • 
to  be  settled  for,  by  your  note  or  notes,  as  sent 
you.     •    •    •"     ' 

(2)  "On  May  1st  next,  or  prior  thereto,  on 
demand,  you  agree  to  deliver  to  us  or  upon  yoar 
order,  notes  of  the  planters  or  other  purchasers 
to  whom  you  may  have  sold  these  goods  or  any 
of  them,  for  the  gross  amount  of  the  sale  of 
same,  to  be  held  by  us  as  collateral  security,  for 
the  payment  of  your  obligations,  as  above  stat- 
ed; in  the  meanwhile,  all  said  goods,  notes  or 
proceeds  thereof  are  to  be  held  in  trust  by  you 
as  collateral  security  for  the  payment  of  your 
notes  to  us,  until  all  your  obligations  have  been 
settled,  and  are  to  be  subject  at  all  times  to  our 
order;  it  is  expressly  agreed  that  all  cash  pro- 
ceeds, from  any  of  said  notes  or  goods  as  col- 
lected, shall  be  immediately  applied  to  your  obli- 
gations to  us,  whether  same  shall  have  matured 
or  not    •    •    •" 

(11)  "This  contract,  written  .and  printed,  con- 
stitutes the  entire  agreement  and  no  verbal  un- 
derstanding will  be  recognized,  and  this  contract 
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is  made  subject  to  approval  indorsed  thereon,  at 
oar  office  in  Savannah,  6a." 

The  contract  shows  that  the  plaintiff's  ap- 
proval was  accordingly  Indorsed  thereon. 
The  defendants  rely  upon  the  following  facts 
as  a  defease:  That  the  notes  In  suit  were 
executed  by  them  In  compliance  with  the 
terms  of  said  contract  That  In  accordance 
with  the  second  clause  of  the  contract,  the 
defendants  sent  to  the  plaintiff  the  notes  and 
mortgage  on  the  cotton  crops  of  those  plant- 
ers, who  purchased  fertilizers  from  them. 
That  during  the  latter  part  of  August,  and 
up  to  the  15th  of  September,  1014,  said 
planters  delivered  to  these  defendants  63 
bales  of  cotton,  covered  by  said  mortgages, 
to  be  applied  to  the  notes  and  mortgages  of 
said  planters;  and,  by  agreement,  said  cot- 
ton was  sold  by  the  plaintiff  on  the  14th  of 
September,  1914,  for  ?2,030,  which  cotton, 
they  allege,  the  plaintiff  well  knew  belonged 
to  said  planters,  whose  notes  and  mortgages 
were  then  held  by  the  plaintiff  as  collateral 
security  for  the  payment  of  the  notes  in  ques- 
tion. That  the  said  cotton  was  by  operation 
of  law  applicable  to  the  payment  of  said 
mortgages,  and  was  by  the  terms  of  the  con- 
tract applicable  to  the  notes  in  suit  Instead 
of  the  individual  Indebtedness  of  P.  J.  Zeig- 
ler. 

[1]  At  the  dose  of  the  testimony  the  plain- 
tiff made  a  motion  for  the  direction  of  a  ver- 
dict on  the  following  ground: 

"That  the  defense  attempted  to  set  up,  by  the 
defendants,  based  upon  the  contention  that  the 
proceeds  of  the  sales  of  the  cotton  should  have 
been  applied  to  the  notes  sued  on,  in  this  action 
is  not  sound,  and  the  said  proceeds  .have  been 
credited  on  one  of  the  notes  of  P.  3.  Zeigler, 
which  <Tedit  the  plaintiff  had  the  right  to  make." 

His  honor,  the  presiding  Judge,  granted 
the  plaintiff's  motion,  and  the  defendants 
appealed.  The  motion  to  direct  a  verdict  on 
the  ground  therein  stated  was,  in  effect,  a 
demurrer  on  the  ground  that  the  allegations 
of  the  answer  were  not  sufficient  to  consti- 
tute a  defense.  The  respondent's  attorneys 
say: 

"The  evidence,  we  submit,  shows  that  the  cot- 
ton was  shipped  by  P.  J.  Zeigler,  as  an  indi- 
vidnal,  and  as  he  owed  the  plaintiff  on  other 
notes  the  plaintiff  had  the  right,  in  the  absence 
of  direction  from  him,  to  apply  the  credit  for 
the  cotton  to  whichever  note  the  plaintiff  saw 
fit" 

Their  proposition  Is  thus  stated  In  a  dif- 
ferent form: 

"The  defendant  P.  J.  Zeigler  is  a  maker  of  the 
notes.  He  owed  another  note  to  the  plaintiff, 
which  was  bis  note  alone,  without  any  direc- 
tions, and  without  any  connection  with  Virginia 
S.  2^igler,  the  plaintiff  had  the  right  to  assume 
that  the  cotton  was  the  individual  cotton  of  P. 
J.  Zeigler,  and  to  credit  any  debt  owing  by  him 
with  the  proceeds  of  sale." 

The  provision  in  the  contract  that  "It  is 
expressly  agreed  that  all  cash  proceeds  from 
any  of  said  notes  or  goods  as  collected  shall 
be  immediately  applied  to  the  payment  of 
your  obligations  to  us  whether  same  shall 
have  matured  or  not"  shows  that  the  cotton 


in  question  was  applicable  to  the  Joint  In- 
debtedness of  Virginia  S.  Zeigler  and  P.  J. 
Zeigler.  Therefore  it  could  not  be  applied 
to  the  individual  debt  of  P.  J.  Zeigler,  unless 
all  parties  to  the  contract  consented  to  such 
application,  of  which  fact  there  Is  no  testi- 
mony whatever. 
P.  J.  Zeigler  testified  as  follows: 
"Q.  Mr.  Zeigler,  did  you  in  compliance  with 
that  contract  send  down  these  farmers'  notes  to 
the  plaintiff?  A.  We  did.  Q.  Now,  Mr.  Zeig- 
ler, I  will  ask  you  this:  State  as  a  matter  of 
fact  whether  or  not  that  6S  bales  of  cotton  was 
shipped  in  compliance  with  and  to  b«  applied 
on  that  contract.  A.  It  was  shipped  in  compli- 
ance with  the  contract.  Q.  State  whether  or 
not  the  53  bales  of  cotton  was  covered  by  the 
farmers'  notes  and  shipped  in  compliance  with 
those  notes.  A.  It  was  covered  by  the  fanners' 
notes  and  shipped  under  those  notes.  Q.  Was 
that  cotton  marked  with  the  farmers'  marks? 
State  how  the  cotton  was  marked.  A.  The  cot- 
ton was  all  marked  with  a  private  mark,  show- 
ing how  the  cotton  was  recdved  by  me." 

[2]  This  testimony  shows  that  In  any  view 
of  the  case  the  facts  should  have  l>een  sul>- 
mltted  to  the  Jury,  especially  as  It  was  ad- 
mitted that  there  were  no  directions  as  to 
the  manner  In  which  the  cotton  was  to  be 
applied  when  it  was  shlpi>ed  to  the  plaintiff ; 
and  the  contract  provided  that  it  should  be 
applied  to  the  notes  in  suit 

The  respondent's  attorneys  also  rely  upon 
the  following  proposition: 

"If  it  be  conceded  that  the  proceeds  of  the  sale 
of  mortgaged  property  must  be  applied  to  the 
mortgage  debt  in  the  absence  of  instruction  or 
direction  as  to  application,  this  does  not  affect 
the  matter  at  bar.  As  between  the  mortgagor 
and  Zeigler,  this  law  might  be  pertinent,  but 
only  the  makers  of  those  mortgages  could  raise 
this  question.  When  the  cotton  reached  Zeig- 
ler's  hands  without  this  question  being  raised 
the  cotton  became  the  property  of  Zeigler  just 
as  if  be  had  purchased  same,  with  cash.  He 
could  then  make  such  disposition  of  such  cotton 
as  appeared  to  him  best.  When  the  cotton 
reached  plaintiff  it  was  divested  of  any  such 
character  as  it  had  when  it  came  into  the  hands 
of  Zeigler." 

When  the  defendants  sold  the  fertilizers, 
under  said  contract,  the  purchaser  executed 
mortgages  on  their  cotton  crops,  and  these 
mortgages  were  delivered  by  the  defendants 
to  the  plaintiff  In  accordance  with  said  con- 
tract The  53  bales  of  cotton  In  question 
were  covered  by  said  mortgages.  When  the 
cotton  was  delivered  to  the  defendants  their 
only  authority  under  the  contract  was  to 
ship  it  to  the  plaintiff,  to  be  credited  on  their 
Joint  indebtedness.  If  the  proposition  for 
which  the  respondent's  attorneys  contend  is 
sound,  then  Zeigler  had  the  right  not  only 
to  apply  the  cotton  to  his  individual  indebt- 
edness to  the  plaintiff,  but  also  to  convert 
it  to  his  own  use  in  any  other  manner  he 
saw  fit,  and  thereby  destroy  the  plaintifTs 
collateral  securities. 

[3]  When  the  cotton  was  delivered  by  the 
mortgagors  to  the  defendants,  they  did  not 
come  into  possession  of  it  in  their  own  right, 
but  as  trustees  for  the  plaintiff  under  the 
terms  of  the  contract  Therefore  it  cannot  ^ 
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be  successfully  contended  that  when  the  cot- 
ton came  Into  the  hands  of  Zeigler  the  effect 
was  the  same  as  If  he  had  purchased  It  with 
cash;  nor  that  It  was  divested  of  the  lien 
created  by  the  mortgages  when  he  received 
It.  The  delivery  of  the  cotton  to  the  plain- 
tiff had  a  double  effect:  Under  the  terms 
of  the  contract,  the  plaintiff,  as  we  have 
said,  was  required  to  apply  It  to  the  notes  in 
question;  and  the  respective  shares  of  the 
mortgagors  In  the  cotton  were,  by  operation 
of  law,  applied  to  the  satisfaction  of  the 
several  mortgages  In  full  or  prp  tanto.  Mo- 
Sween  v.  Windham,  104  S.  O;  B09,  89  S.  D. 
500. 

[4]  There  is  yet  another  reason  why  there 
was  error  In  directing  the  verdict.  Elven  If 
It  should  be  conceded  that  the  delivery  of 
the  cotton  to  the  plaintiff  constituted  it  a 
purchaser,  it  was  not,  however,  entitled  to 
the  rights  of  a  purchaser  for  valuable  con- 
sideration without  notice,  as  It  did  not  part 
with  anything  of  value  at  the  time  the  cot- 
ton was  delivered  to  it,  nor  was  there  any 
agreement  between  P.  J.  Zeigler  and  the 
plaintiff  that  any  consideration  whatever 
was  to  be  paid.  There  was  not  even  an 
agreement  that  the  cotton  was  to  be  credited 
on  the  previous  Indebtedness  of  P.  J.  Zeigler; 
but  U  there  had  been  such  an  agreement  It 
would  have  been  of  no  avail  to  the  plaintiff, 
as  past  Indebtedness  is  not  a  sufficient  con- 
sideration to  constitute  the  relation  of  pur- 
chaser for  valuable  consideration  without 
notice.  Pittman  v.  Raysor,  49  S.  C.  469,  27 
a.  B.  475. 

On  the  9th  of  March,  1914,  the  defendants 
executed  a  mortgage  In  favor  of  the  plain- 
tiff on  certain  personal  property.  We  do  not 
now,  however,  deem  it  necessary  to  consid- 
er the  provisions  of  that  mortgage,  as  none 
of  them  are  inconsistent  with  the  views  we 
have  expressed. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial. 

HYDBICK,  WATTS,  VRASEB,  and 
GAGB,  JJ.,  concur. 


(106  S.  C.  J8») 

STATE  v.  PERRX  et  aL    (No.  9683.) 

(Supreme  Oonrt  of  South  Carolina.     Feb.   8, 
1917.) 

1.  Cbihinai,  Law  <s==>539(2)— Admissions  ob 
CtoNFESsioNS— Tkstimont  at  Cobonkb's  Ik- 

QUBST. 
Testimony  of  one  when  examined  before  a 
coroner's  jury  cannot  be  used  against  bim  on 
a  subsequent  prosecution  for  the  homicide,  as 
this  would  be  to  require  him  to  furnish  testimo- 
ny against  himself;  any  admission  or  confes- 
sion in  sach  testimony  not  being  free  and  volnn- 
tary. 

[B3d.   Note.— For    other   cases,    see   (Criminal 
Law,  Cent.  Dig.  S  1^0.] 

2.  Cbxminai,  Law  <S=>1169(1)— Habulxss  Bb- 
BOB— Admission  of  BI'videncb. 

Error   in   admission    against    defendant   in 
homicide  of  bis  testimony  at  tlie  coroner's  in- 


quest is  not  harmless  because  of  evidence  al  a 
similar  declaration  by  him  dsewbere.  , 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J!  3130,  3137.] 

Appeal  from  General  Sessions  drcnlt 
Court  of  Sumter  County;  T.  J.  Manldln, 
Judge. 

ILiorenza  Perry,  Jr.,  Indicted  and  tried  with 
another,  was  convicted,  and  appeals.  Ke- 
versed  and  remanded  for  new  trial.  . 

John  H.  Clifton,  of  Sumter,  for  appellant 
L.  D.  Jennings,  of  Sumter,  for  the  State. 

WATTS,  J.  The  defendant  was  Indicted 
and  convicted  of  murder  with  a  recommenda- 
tion to  mercy  before  his  honor.  Judge  Maul- 
dln,  and  a  Jury  at  the  November  term  of 
court,  1916.  After  sentence,  the  defendant 
appeals,  and  by  18  exceptions  Imputes  error 
on  the  part  of  his  honor.  At  the  hearing  in 
this  court  exception  3  was  abandoned.  Ex- 
ceptions 6  and  10  raise  the  same  question. 

Exception  6  Is: 

His  honor  erred  In  allowing  the  witness  J.  B. 
Britton,  when  first  on  the  stand,  to  testify  as  to 
a  statement  made  by  the  defendant  Perry,  aft- 
er he  had  been  sworn  and  examined  at  the  cor- 
oner's inquest,  as  to  when  he  had  gone  to  bed 
on  the  night  of  the  Icilling,  in  that,  if  permissible 
at  all,  the  coroner's  testimony  would  have  been 
the  best  evidence,  and  further  that  the  defend- 
ant being  charged  that  any  statement  made  un- 
der oath  by  him  was  not  voluntary  and  could 
not  be  used  against  him. 

Exception  10  Is: 

That  his  honor  erred  la  permitting  the  state 
to  cross-examine  the  defendant  Perry,  over  the 
objection  of  defendant's  counsel,  as  to  what  he 
had  said  before  the  coroner,  under  oath,  he  be- 
ing subsequently  charged  by  the  coroner's  jury, 
his  testimony  there  having  not  been  free  and 
voluntary,  but  he  having  been  called  and  put 
under  oath  and  made  to  testi^. 

[1,2]  These  exceptions  must  be  sustained 
under  the  .authority  of  State  t.  Senn,  32  S. 
C.  392,  402,  11  S.  E  292,  and  State  v.  Tapp, 
104  S.  O.  576,  89  S.  E.  394  (Sept.  26,  1916). 
In  the  latter  case,  C3ilef  Justice  Gary  in  his 
opinion  says: 

"The  first  exception,  assigning  the  admission 
of  this  testimony  as  error,  must  be  sustained  un- 
der the  authori^  of  State  v.  Senn,  32  S.  C.  392, 
402,  11  S.  E.  WI2,  297.  In  that  case.  Justice 
Mclver,  spealdng  for  the  majority  of  the  court 
said:  'It  is  essential  to  the  admissibility  of  the 
admissions  or  confessions  of  a  party  charged 
with  crime  that  th^  should  be  free  and  volun- 
tary. Now,  when  a  person,  though  not  at  the 
time  charged,  or  even  suspected,  of  the  crime,  ia 
summoned  before  a  coroner's  Inquest  and  com- 
pelled to  testify  (for  the  law  does  compel  per- 
sons so  sununoned  to  testify),  I  do  not  see  how 
such  testimony  can  be  regarded  as  such  a  free 
and  voluntary  statement  as  would  justify  receiv- 
ing it  in  evidence,  when  the  person  so  testify- 
ing is  afterwards  charged  vrith  the  crime.  It  is 
true  that,  when  examined  as  a  witness,  he  may 
decline  to  make  any  statement  tending  to  crimi- 
nate himself,  but  the  moment  he  does  so  he  at 
once  excites  suspicion  of  his  guilt,  or  he  may 
not  know  at  the  time  what  effect  his  testimony 
may  afterwards  have.  It  seems  to  me,  there- 
fore, that  the  only  way  to  preserve  in  its  in- 
i  tegrity  the  well-settled  rule,  that  a  person  can- 
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not  be  required  to  famisli  teatlinony  against 
himself,  is  to  hold  that,  if  examined  before  a 
coroner's  jury  or  a  committing  magistrate,  the 
testimony  which  he  is  then  required  to  give 
cannot  be  used  against  him  in  a  prosecution  sub- 
sequently brought  against  him.' 

"The  state  contends  that  the  error  was  harm- 
lei^  because  the  state  proved  substantially  the 
same  declarations  made  by  the  defendants  to 
other  witnesses  before  they -were  examined  at 
the  inquest.  While  such  declarations  made  to 
others,  freely  and  voluntarily,  before  or  after 
examination  at  the  inquest,  are  admissible,  we 
cannot  say  that  the  error  was  not  prejudicial, 
because  the  jury  may  have  given  greater  weight 
to  that  testimony  which  was  taken  down  in 
writing,  and  signed  by  tiie  defendants  under 
oath,  than  to  their  statements  preserved  only  by 
the  memory  of  witnesses.  Besides,  their  state- 
ments as  testified  to  by  the  state's  witnesses 
were  not  precisely  the  same  as  those  made  under 
oath  at  the  inquest.  There  are  differences  which 
might  have  appeared  to  the  jury  as  material; 
especially  as  the  state  relied  on  circumstantial 
evidence  in  part  to  secure  a  conviction." 

There  must  be  a  new  trial  on  these  excep- 
tions, and  It  1b  unnecessary  to  consider  ttie 
other  exceptions. 

Jndgment  reversed,  and  case  remanded  for 
a  new  trlaL 

GARY,  O.  J.,  and  FBASKE  and  GAGE, 
JJ.,  coDcnr.  HYDRICK,  J.,  was  absent  and 
did  not  participate. 

(108  8.  C.  877)  == 

VANN  et  aL  v.  TYLER  et  al.    (No.  9610.) 

(Supreme  Court  of  South  Carolina.   Feb.  10, 
1917.) 

1.  Dauaoes     9=3l42  —  Pi^adino  —  General 
Daicaoes. 

As  general  damages  both  naturally  and  nec- 
essarily flow  from  the  wrongful  act,  the  party 
whose  rights  are  invaded  need  not  allege  gener- 
il  damages,  but  is  entitled  to  recover  such  dam- 
'  ages  as  follow  the  natural,  necessary,  and  prox- 
imate result  of  the  act  of  wrongful  invasion 
wbidi  fixes  bis  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |  413.] 

2.  Dahaoes      «s»1^  — PiXADiNa  — Sfeoial 
Daxaoes. 

As  special  damages  naturally  but  not  neces- 
sarily flow  from  the  act  of  wrongful  invasion, 
altiMoeh  tiiey  are  recoverable,  although  the 
wrongdoer  could  not  have  anticipated  the  par- 
ticular result,  it  is  necessary  to  allege  and  prove 
special  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  418.) 

3.  Appeai  and  HlBBOB  *=»197(8),  263  —  Ex- 
ceptions AND  OBTKOnONa— Necbbsitt. 

In  an  action  of  claim  and  delivery,  where 
ao  exceptions  were  reserved  or  proper  objec- 
tions made  to  the  admission  of  evidence  of 
special  damages,  on  the  ground  that  special 
damages  were  not  alleged,  as  the  trial  court 
did  not  have  an  opportunity  to  rule  on  the 
question,  it  cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S$  14S5,  1488,  1491-1408; 
Pleading,  Cent.  Dig.  U  1428,  1431.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  Geo.  E.  Prince,  Judge. 
Action  by  W.  C.  Vann  and  another  against 


J.  A.  Tyler  and  another,  trading  under  the 
Arm  name  and  style  of  Tyler  Bros.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

J.  B.  Salley,.  of  Aiken,  for  appellants.  Wm. 
M.  Smoak,  of  Aiken,  for  respondenta 

WATTS,  J.  This  was  an  action  in  claim 
and  delivery  for  two  mulea  alleged  to  hare 
been  unlawfully  and  wrongfully  taken  by 
the  defendants  from  the  plaintiffs,  and  for 
damages  for  taking  and  detention.  After  Is- 
sue joined  the  case  was  tried  before  his  hon- 
or. Judge  Prlnoe,  and  a  jury  at  the  April 
term  of  court,  1916,  for  Aiken  county,  and  re- 
sulted in  a  verdict  in  favor  of  the  plaintiffs 
for  the  return  of  the  mules  or  the  Talue 
thereof,  $350,  and  $300  actual  damages,  and 
$200  punitive  damages. 

After  entry  of  judgment  defendants  appeal, 
and  by  11  exceptions  question  the  correctness 
of  his  honor's  rulings  and  complain  of  error. 
At  the  hearing  the  appellants'  coimsel  stated 
that  the  exceptions  raise  only  the  question 
as  to  the  $300  actual  damages.  The  appel- 
lant conceded  that  the  recovery  of  the  mules 
and  punitive  damages  are  settled  by  the  ver- 
dict of  the  jury,  and  must  stand.  The  con- 
tention of  the  appellants  is  that  there  Is  no 
allegation  in  the  complaint  of  actual  dam- 
ages, and  no  allegation  of  special  damages, 
and  that  his  honor  was  in  error  in  admitting 
in  evidence  over  objection  the  evidence  to 
make  out  a  case  of  actual  damages — that 
there  was  no  competent  evidence  of  actual 
damages. 

[1,2]  The  difference  between  actual  dam- 
ages and  special  damages  are  from  the  act 
done;  damages  naturally  flow  in  general 
damages ;  they  both  naturally  and  necessari- 
ly flow.  In  special  damages  they  naturally 
flow,  but  not  necessarily  flow.  In  general 
damages  the  wrongful  act  done  of  necessity 
requires  damage  to  be  done  and  flow  from 
the  act  and  suffered  by  the  party  whose 
rights  have  been  invaded,  and  the  damages 
must  be  the  legitimate  consequence  of  the 
wrong  done,  and  follow  as  a  natural,  neces- 
sary, and  proximate  result.  When  this  la  the 
case  the  act  of  wrongful  Invasion  Axes  the 
right  of  action  of  the  party  whose  rights 
have  thus  been  wrongfully  invaded,  and  he  is 
entitled  to  recover  such  damages  and  follow 
the  natural,  necessary,  and  proximate  result. 
But  If  the  original  and  wrongful  act  of  the 
defendants  complained  of  gives  rise  to  any 
damage  other  than  the  general  damage  that 
would  of  necessity  naturally  follow  from  the 
wrongful  act,  and  party  injured  was  special- 
ly damaged,  that  is,  injured  in  any  other  way 
than  would  naturally  flow  from  the  wrongful 
but  QQt  necessarily  flow,  then  it  would  be  nec- 
essary for  the  plaintiffs  to  allege  facts  suffi- 
cient to  show  a  cause  of  action  wherein  he 
was  entiUed  to  spedaL  damages. 

If  the  result  of  the  wrong  done  la  unusual 
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and  extraordinary  under  the  clrcomstances, 
but  If  It  flowed  from  the  act  wrongfully  done, 
then  upon  sufficient  allegation  first  and  proof 
afterward  if  it  flowed  proximately  from  the 
wrongful  act  done  the  party  Injured  could  re- 
cover, although  the  wrongdoer  could  not  have 
anticipated  the  particular  result  that  fol- 
lowed. Here  the  result  would  be  not  the 
natural  and  necessary  sequence  of  the  act 
done,  but  something  that  did  not  of  necessity 
follow.  Under  this  state,  of  facts  it  would  be 
necessary  to  allege  and  prove  special  damages. 
But  in  the  case  at  bar  no  such  objection  was 
made  before  the  drcnit  court  on  the  ground 
urged  here. 

[3]  The  exceptions  complain  of  error  on 
the  part  of  his  honor  in  admitting  evidence 
as  to  special  damages  when  no  such  objection 
was  interposed  before  his  honor,  and  his  at- 
tention was  not  called  to  this  view  of  the  evi- 
dence, and  he  had  no  chance  to  rule  on  this 
question.  The  first  time  this  objection  was 
made  was  when  one  witness  was  examined, 
and  no  exception  is  taken  to  the  ruling  of  his 
honor  as  to  the  admission  of  the  evidence  by 
this  witness  where  the  objection  was  proper- 
ly made  and  ruled  upon  by  his  honor  as  to 
the  witnesses  whose  evidence  is  excepted  to 
by  the  exceptions  urged  here.  No  objections 
were  properly  interposed  or  made  in  the  cir- 
cuit court;  the  objections  made  are  insuffi- 
cient, and  they  stated  no  grounds  upon  which 
his  honor  was  asked  to  exdude  the  testimony 
or  to  base  his  ruling. 

We  see  no  merits  in  the  exceptions.  It  is 
held  in  Levi  v.  Legg  &  Bell,  23  S.  C.  282,  that 
the  Jury  can  find  actual  damages  without  al- 
legation or  proof.  All  exceptions  are  over- 
ruled. 

Judgment  aflSrmed. 

GARY,  C.  J.,  and  HTDRIOK,  FRASER, 
and  GAGE,  JJ.,  concur. 


(106  S.  C.  272) 

STATE  V.    STEVENS.    (No.   9576.) 

(Supreme   Court   of   South   Carolina.    Feb.   8, 
1917.) 

1.  CEnoNAi,  Law  iS=9823(6)— Instbuctions— 
Ct7be  or  Ebbob  bt  Othxb  Instbttctions. 
In  a  prosecution  for  murder,  error  in  the 
charge  that,  to  have  a  right  to  kill  in  self-de- 
fense, defendant  must  find  himself  in  a  condi- 
tion of  circumstances  without  such  fault  on  bis 
part  as  induces  him  to  believe  he  is  in  imminent 
danger  of  being  killed  or  suffering  serious  bodi- 
ly harm  if  he  does  not  take  the  life  of  his  as- 
sailant and  there  is  no  other  reasonable  means 
of  escape  except  taking  his  life,  was  cured  by 
the  following  statement  that  the  danger  must 
be  real  or  apparent,  and  by  adding,  in  response 
to  a  request  to  charge,  that  a  man  of  ordinary 
reason  and  firmness  ought  to  have  found  such 
bdief,  and  if  defendant  desired  a  clearer  state- 
ment, he  should  have  requested  it. 

[Ed.    Mote.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  H  1992-1994,  3168.] 


2.  Cbiuinai,  Law  «=»761(2)— Tbiai/— Chabge 
ON  Evidence. 

In  a  prosecution  for  murder,  a  charge,  stat- 
ing the  law  in  case  the  defendant  had  renewed 
the  initial  difiiculty,  was  not  erroneous  as  in- 
timating that  defendant  did  renew  the  difficulty. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1731.] 

3.  Homicide       iS=»30(K13)  —  Instboctiohs — 
Chabgino  Law  Applicabu:  to  Case. 

In  a  prosecution  for  homicide,  where  there 
was  evidence  tending  to  show  that  defendant 
renewed  the  initial  difficulty,  it  was  necMsary 
for  the  trial  judge  to  charge  the  law  applicable 
to  the  case. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  628.] 

4.  HOUICIDB         €=9296(3)- TBIAI.  —  INSTBUC- 
TIONB. 

In  a  prosecution  for  homicide,  where  the 
only  defense  was  self-defense,  but  there  was 
evidence  of  provocation,  a  charge  that  accused, 
having  admitted  the  killing,  had  the  burden  to 
excuse  his  acts  as  self-defense  was  not  erro- 
neous, as  tending  to  mislead  the  jury  into  dis- 
regarding provocation  which  might  reduce  the 
offense  to  manslaughter,  the  court  charging  as 
to  manslaughter,  and  telling  the  jury  they  could 
find  defendant  guilty  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  609.] 

5.  Criminal  Law   e=s>885— Fixing  Penalty 
—Recommendation  to  Mebct. 

The  statute  fixes  the  penalty  for  murder, 
but,  in  a  prosecution  for  homicide,  if  the  jury 
finds  a  verdict  of  guilty  of  murder,  they  have 
the  right  to  add,  if  they  see  proper,  a  recom- 
mendation to  mercy,  which  will  reduce  the 
punishment  to  imprisonment  In  the  state  peni- 
tentiary for  life. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2108.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenwood  County. 

Will  Stevens  was  convicted  of  murder,  and 
he  appeals.  Judgment  affirmed,  and  case  re- 
manded to  have  a  new  day  assigned  for  ex- 
ecution. 

D.  H.  Maglll,  of  Greenwood,  for  appellant 
R.  A.  Cooper,  Sol.,  of  Laurens,  for  the  State. 

FRASER,  J.  The  appellant  was  convicted 
of  murder,  and  appealed. 

There  are  seven  exceptions,  but  only  three 
questions  argued. 

[1]  I.  "It  was  error  to  diarge  the  Jury  as 
follows:  'In  order  to  have  a  right  to  kill 
in  self-defense  the  defendant  must  find  him- 
self in  a  condition  of  circumstances  without 
such  fault  on  his  part  as  induces  him  to 
believe  he  is  In  imminent  danger  of  being 
killed  or  suftering  serious  bodily  harm  if 
he  does  not  take  the  life  of  his  assailant  and 
there  is  no  other  reasonable  means  of  escape 
except  taking  his  life.'  " 

In  the  next  sentence  the  error  was  cured 
by  the  statement'"the  danger  must  be  so  real 
or  apparent"  In  response  to  defendant's 
third  request  to  charge,  his  honor  added 
"that  a  man  of  ordinary  reason  and  firmness 
ought  to  have  found  such  belief."  If  the  de- 
fendant   desired    a    clearer    statement,    he 
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should  bave  requested  It  This  position  can- 
not be  sustalued. 

[2,  3]  II.  "The  fourth  exception  should  be 
sustained  because  It  shows  that  the  charge 
excepted  to  tells  the  Jury  that  the  defendant 
had  renewed  the  difficulty,  and  therefore 
could  not  plead  self-defense,  thus  commenting 
on  the  facts.  The  jury  may  have  been  mis- 
led and  may  have  understood  the  oourt  to 
mean  that,  having  admitted  the  killing,  de- 
fendant was  guilty  of  murder  If  he  failed  to 
prove  that  he  killed  deceased  In  self-defeuse. 
State  ▼.  msh,  104  S.  O.  250,  88  S.  E.  531. 

The  charge  did  not  intimate  that  the  de- 
fendant did  renew  the  difficulty,  but  merely 
stated  the  law  in  a  case  in  which  the  defend- 
ant did  renew  the  difficulty.  There  was  evi- 
dence tending  to  show  that  the  defendant  re- 
newed the  difficulty  and,  under  the  case  of 
State  T.  Rish,  104  S.  G.  250,  88  S.  E.  531,  It 
waa  necessary  for  the  trial  Judge  to  charge 
the  law  applicable  to  that  sort  of  a  case. 
This  position  cannot  be  sustained. 

[4]  III.  "In  a  prosecution  for  homicide, 
where  the  only  defense  was  self-defense,  but 
there  was  evidence  of  provocation,  a  charge 
that  accused,  having  admitted  be  killed,  had 
the  burden  of  excusing  his  act  as  self-de- 
fense Is  erroneous  as  tending  to  mislead  the 
jury  into  disregarding  provocation  which 
might  reduce  the  ofFense  to  manslaughter. 
State  V.  Rish,  104  S.  C.  250,  88  S.  R  531." 

We  fall  to  see  any  portion  of  the  charge 
that  confined  the  defense  to  self-defense. 
His  honor  charged  the  law  as  to  manslaugh- 
ter, and  told  the  Jury  they  could  find  the 
defendant  guilty  of  manslaughter.  This  posi- 
tion cannot  be  sustained. 

[6]  IV.  The  sixth  exception  reads:  "Be- 
cause the  Jnry  was  not  instructed  about  its 
full  power  to  fix  the  penalty  by  their  ver- 
dict." In  this  state  the  statute  Axes  the 
penalty.  The  Jury  does  not.  His  honor  com- 
plied with  the  law  when  be  charged:  "If 
yon  find  a  verdict  of  guilty  of  murder  upon 
the  first  count  of  this  indictment,  you  have 
the  right  to  add,  if  you  see  proper,  a  recom- 
mendation to  mercy,  which  will  have  the  ef- 
fect of  reducing  the  punishment  to  imprison- 
ment In  the  state  penitentiary  for  life." 

The  Judgment  is  affirmed,  and  the  case  is 
remanded  to  the  circuit  court  for  the  pur- 
pose of  having  a  new  day  assigned  for  the 
execution. 

GABT,  C.  J.,  and  HTDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 

(106  S.  C.  416) 

AUGHTRET  v.  WILES  et  al    (No.  9617.) 

(Snpreme  Oourt  of  South  Carolina.     Feb.  10, 
1917.) 

Thkatxbs    ANn    Snowa  «=»7  —  Injubt   to 

'  'Trssfasseb'  '— Nonbcit, 

Where  plaintiff  knowingly  entered  an  area 

reserved  for  those  who  paid  admission  to  see 

an  automobile  race  at  a  place  where  the  fence 


was  down,  without  paying  admission,  and  with- 
in 20  minutes  after  his  entry,  before  there  was 
time  to  acquiesce  in  his  presence,  he  was  hurt 
by  an  automobile  which  "flew  the  track  at  a 
curve,"  he  was  a  trespasser,  and  defendants, 
who  owed  him  no  duty  except  to  abstain  from 
willful  injury,  were  properly  granted  a  non- 
suit 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  S  7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trespasser.] 

Appeal  from  Common  Pleas  (Xrcult  Court 
of  Richland  County;  Mendel  L.  Smith, 
Judge. 

Action  by  W.  H.  Aughtrey  against  William 
A.  Wiles  and  others.  Judgment  for  defend- 
ants, and  plalntift  appeals.    Affirmed. 

Plaintiff's  exceptions  are: 

(1)  That  his  honor,  the  presiding  judge,  erred 
In  granting  defendants'  motion  for  a  nonsuit  on 
the  groimd  that  plaintiff  was  a  trespasser ;  the 
testimony  showing  that  he  entered  upon  the 
premises  in  question  through  an  implied  invi- 
tation from  the  defendants,  and  was  therefore 
a  licensee. 

(2)  That  his  honor,  the  presiding  judge,  erred 
in  holding  plaintiff  to  be  a  trespasser,  for  even 
if  he  was  such  at  the  time  he  entered  upon  the 
defendant's  premises,  when  he  was  allowed  to 
remain  there  for  a  period  of  20  minutes,  his 
presence  was  condoned  and  acquiesced  in  by 
them,  and  he  became  a  licensee  and  entitled  to 
a  reasonable  degree  of  care. 

W.  Hampton  Cobb  and  Blackwell  &  Thom- 
as, all  of  Columbia,  for  appellant.  Nelson  & 
Gettys  and  J.  O.  Townsend,  all  of  Columbia, 
for  respondents. 

GAGE,  J.  Action  for  tort  to  the  person; 
nonsuit;  appeal  by  the  plaintiff. 

There  are  two  exceptions,  let  them  be  re- 
ported. The  court  was  clearly  right  to  grant 
the  nonsuit.  It  was  granted  on  the  ground 
that  the  testimony  totally  failed  to  show  any 
Invitation,  express  or  implied,  by  the  defend- 
ants to  the  plaintiff  to  go  upon  the  premises; 
and  that  the  plaintiff  was  therefore  a  tres- 
passer, to  whom  the  defendants  owed  no  duty 
except  to  abstain  from  a  wUlful  injury  to 
him. 

The  action  of  the  court  thereabout  is  the 
sole  offense.  The  transaction  arose  out  of 
these  circumstances:  On  the  4th  July,  1913, 
the  defendant  the  State  Agricultural  &  Me- 
chanical Society  of  South  Carolina  leased 
the  fair  ground  race  track  in  Columbia  to 
Cantey  to  conduct  an  automobile  race.  The 
defendant  Graham  entered  an  automobile. 
The  defendant  Wiles  drove  the  machine. 
The  race  was  on.  The  platntlfl  was  only  by 
chance  In  the  vicinity.  He  was  attracted  by 
the  crowd  and  concluded  he  would  go  in. 

The  plaintiff  may  tell  in  his  own  way  how 
he  got  in.    He  testified: 

"Q.  You  knew  an  entrance  gate  had  been  pro- 
vided, you  had  been  there  before?  A.  Yes,  sir. 
Q.  You  knew  that  tickets  were  required,  ad- 
mission charged?  A.  I  had  no  idea  of  going  in 
there  when  I  left.  Q.  Nobody  asked  you  in? 
A.  No,  sir ;  nobody  didn't  tell  me  to  stay  out, 
either.    Q.  You  crossed  the  fence?    A.  Yes,  sir; 
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it  was  down.  Q.  Tou  knew  that  was  the  State 
Fair  Grounds?  A.  Yes,  sir.  Q.  And  that 
fence  that  you  sa^  was  down  about  90  or  100 
feet  from  the  track — it  was  a  good  way  from 
the  track?  A.  Yes,  mr;  about  60  feet,  I  sup- 
pose. Q.  What  kind  of  a  fence  was  that?  A. 
wire  fence.  Q.  Heavjr  woven  wire  fence?  A. 
I  disremember  what  kind  of  wire.  Q.  Did  it 
have  barbed  wire  strand  on  top?  A.  I  could 
not  tell  you.  Q.  Was  the  fence  broken  or 
mashed  down?  A.  It  fell  down.  One  post  was 
rotten,  fell  down.  Q.  And  the  wire  was  hold- 
ing together?  A.  Yes,  sir:  the  wire  was  to- 
gether. Q.  The  post  had  fallen.  You  walked 
over  that  wire  to  get  into  the  grounds?  A. 
Yes,  sir.  Q.  You  knew  the  fence  was  put  there 
to  keep  people  out?  A.  Post  down;  I  did  not 
see  objection.  Q.  You  knew  the  object  of  the 
fence  was  to  keep  people  out  and  Inclose  the 
land?  A.  Yes,  sir ;  out  they  ought  to  have  kept 
it  up.  Q.  The  fence — you  walked  over  the  wire 
on  the  ground?  A.  Yes,  sir.  Q.  Nobody  invit- 
ed you  to  come,  that  is  correct?  A.  Yes,  sir; 
and  nobody  didn't  tell  me  to  stay  out" 

The  plaintiff  was  plainly  a  trespasser.  He 
knowingly  entered  an  area  reserved  for  those 
who  paid  an  admission  fee  and  wlthoat  pay- 
ing. It  is  tme  the  inclosare  was  down,  but 
an  Invisible  and  an  Intangible  line  Is  sup- 
posed to  separate  a  man  mindful  of  his  duty 
In  sacb  a  case.  Within  20  minutes  after  his 
entry  Into  the  area,  end  before  there  was 
time  to  acquiesce  in  his  presence  there,  he 
was  hurt  The  auto  flew  the  track  at  a 
curve  and  hit  the  plaintiff.  He  must  suffer 
the  consequence  unrecompensed. 

The  order  below  Is  afllrmed. 


(106  3.  C.  «U)) 

J.  W.  DILLON  4  SON  CO.  v.  OLIVER  et  al 
(No.  9616.) 

(Supreme  Cktort  of  South  Carolina.    Vib.  10, 
1917.) 

1.  Deeds  €=5»79— Registry— Purpose. 

The  registry  of  a  deed  is  a  matter  entirely 
different  from  its  proof ;  the  principal  object  be- 
ing to  aiEect  third  parties  with  notice. 

2.  ACKNOWLEDOHENT    ^=»1— MOBTGAOES    <=> 

f5ft^— Statute 
The  requironent  of  Oiv.  Code  1912,  {  1352, 
that  a  deed  or  mortgage  be  probated  before  it  is 
recorded  Is  to  secure  the  authenticity  of  the  in- 
strument 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  {1 1,  2;  Mortgages,  Coit  Dig. 
i§  1S6^59.] 

8.  Chattei.  Mobtoaoks  «s»100(1)— Rxcobd— 

Interest  of  Witness. 
Under  Civ.  Code  1912,  {  1352,  providing  that 
before  any  deed  or  other  instrument  in  writing 
can  be  recorded  the  execution  shall  be  proved  by 
the  affidavit  of  a  subscribing  witness  and  the 
proof  recorded  with  the  instrument,  the  fact  that 
the  subscribing  witness  to  a  chattel  mortgage 
who  made  the  affidavit  for  record  was  a  member 
of  the  mortgagee  firm  does  not  affect  the  opera- 
tion of  the  record  as  notice,  where  the  interest 
of  the  witness  does  not  appear  on  the  face  of 
the  record. 

[EM.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, (Tent  Dig.  |8  246-248,  262.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;   S.  W.  O.  Sbipp,  Judge. 

Action  by  the  J.  W.  Dillon  &  Son  Company 
against  J.  S.  Oliver  and  another,  trading  as 


J.  S.  Oliver  &  Co.    From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Sellers  &  Moore,  of  Dillon,  for  appellant 
J.  P.  Lane,  of  Dillon,  for  respondents. 

GARY,  C.  J.  The  anestlon  herein  arises 
under  the  recording  statutes.  On  the  7th 
day  of  .February,  1914,  H.  C.  Cook  executed 
a  mortgage  on  certain  personal  property  in 
favor  of  the  J.  S.  Oliver  Company,  a  partner- 
ship composed  of  J.  S.  Oliver  and  L.  M.  Oliv- 
er, doing  a  general  mercantile  business.  L. 
M.  Oliver  was  the  managing  partner,  and  be 
subscribed  his  name  as  a  witness  to  the  exe- 
cution of  said  mortgage,  which  was  recorded 
on  the  16th  day  of  March.  1914.  On  the  30th 
day  of  March,  1914,  H.  O.  Cook  executed 
another  mortgage  on  said  personal  property 
In  favor  of  the  plaintiff,  J.  W.  Dillon  &  Son 
Company,  which  was  recorded  on  the  4th  day 
of  April,  1914.  For  the  purpose  of  recording 
the  mortgage  of  J.  S.  Oliver  &  |Co.,  L.  M. 
Oliver  made  an  affidavit  as  to  its  execution. 
It  does  not  appear  upon  the  face  of  the  mort- 
gage that  L.  M.  Oliver  was  a  partner,  or 
that  he  had  any  Interest  whatever  in  the 
partnership. 

His  honor  the  circuit  Judge  ruled  that, 
where  the  defect  Is  not  apparent  upon  the 
face  of  the  paper.  It  Is  entitled  to  be  record- 
ed, and,  when  so  recorded,  is  constructive 
notice  to  those  dealing  with  the  property. 
In  accordance  with  this  ruling,  he  rendered 
Judgment  In  favor  of  J.  8.  Oliver  &  Co.,  and 
the  plaintiff  appealed.  The  sole  question  Is 
whether  said  ruling  was  erroneous. 

Section  1362  of  the  Ck>de  of  Laws  of  1912, 
provides,  that: 

"Before  any  deed  or  other  instrument  in  writ- 
ing can  be  recorded  in  this  state,  the  execution 
thereof  shall  be  first  proved  by  the  affidavit  of 
a  subscribing  witness  to  said  instrument,  taken 
before  some  officer  within  this  state  competent 
to  administer  an  oath;  •  •  *  the  proof  in 
eveiy  case  to  be  recorded  with  the  instrument" 

[11  The  registry  of  a  deed  Is  a  matter  en- 
tirely different  from  Its  proof;  the  principal 
object  being  to  affect  third  parties  with  no- 
tice. Woolfolk  V.  Grauiteville  Man.  Co.,  22 
S.  0.  332. 

[2, 3]  The  requirement  that  the  deed  or 
mortgage  should  be  probated  is  for  the  pur- 
pose of  securing  the  authenticity  of  the  in- 
strument before  it  la  recorded.  8  M.  A.  Lu 
324. 

"Undoubtedly  it  is  unwise  and  contrary  to 
public  policy,  for  an  officer  to  take  an  acknowl- 
edgment to  any  instrument  to  which  he  is  a  par- 
ty, or  in  which  he  is  interested  directly  or  in- 
directly. In  any  event  he  should  be  disinterest- 
ed and  entirely  impartial  as  betwen  the  parties. 
But  arbitrarily  to  declare  bia  act  ipso  facto  void 
is  repugnant  to  sound  principles  of  the  law  ot 
evidence,  and  in  many  cases  must  be  productive 
of  great  hardship  and  injury.  A  more  salu- 
tary rule  declares  that,  where  there  is  no  im- 
putiition  or  charge  of  improper  conduct  or  bad 
faith  or  undue  advantage,  the  mere  fact  that  the 
acknowledgment  was  taken  before  an  interested 
officer  will  not  vitiate  the  ceremony  or  render  it 
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Toid,  if  otherwise  It  ii  frM  from  objection  or 
criticism.  The  fact  of  interest,  however,  onght 
to  be  regarded  with  suspicion  and  should  pro- 
voke vigilance  to  detect  the  presence  of  unfair 
dealing,  the  slightest  appearance  of  which  the 
party  seeking  to  uphold  the  acknowledgment 
should  be  required  to  clear  away.  Nor  is  this 
view  inharmonious  with  the  theory  that  the  offi- 
cer acts  judicially,  inasmuch  as  the  acts  of  in- 
terested judges  are  not  nullities  and  per  se 
void."  1  R.  C.  L.  270 ;  Ex  parte  Hilton.  64  S. 
O.  201,  41  S.  E.  978,  92  Am.  St.  Rep.  800. 

"Where  it  does  not  appear  from  the  face  of 
the  instrument  or  otherwhse  that  the  officer  tak- 
ing the  acknowledgment  is  disqualified  to  act  by 
reason  of  interest,  the  instrument,  according  to 
the  better  rule,  is  entitled  to  be  recorded,  and 
such  record  becomes  effectual  as  constructive  no- 
tice to  subsequent  purchasers,  creditors,  or  in- 
cumbrancers, although  authority  to  the  contrary 
is  not  wholly  lacking.  The  acknowledgment  be- 
ing r^nlar  and  fair  on  its  face,  no  hidden  in- 
terest of  the  officer  should  be  permitted  to  Im- 
peach its  validity.  This  is  in  accord  with  the 
policy  of  the  registry  acts,  inasmuch  as  the 
public  records  would  be  rendered  unreliable  If 
extraneous  proof  of  undisclosed  interest  were 
admissible  to  avoid  acknowledgments.  It  is  safe 
to  say  that  leas  injury  can  flow  from  this  rule 
than  from  the  contrary  doctrine."  1  R.  0.  !<■ 
273,  274;  1  Corpus  Juris,  773,  SOi. 

The  same  doctrine)  Is  applicable  when  the 
d^ect  in  the  probate  of  the  instrument  arises 
from  the  fact  that  the  subscribing  witness 
Is  incompetent  by  reason  of  interest 

The  foregoing  principles  are  fully  sustain- 
ed by  reason  and  the  weight  of  authority. 
The  appellant,  however,  contends  that  such  is 
not  the  rule  In  this  state,  and  relies  princi- 
pally upon  the  cases  of  Woolfolk  v.  Granite- 
vllle  Man.  Co.,  22  S.  C.  332,  and  Watts  v. 
Whetstone,  79  S.  C.  857,  60  S.  E.  703. 

In  the  first-mentioned  case  it  was  held 
that  a  deed  executed  in  South  Carolina  and 
probated  before  a  magistrate  In  Georgia  was 
not  properly  probated,  and  that  Its  record 
did  not  operate  as  constructive  notice.  That 
case,  however,  is  not  decisive  of  the  question 
under  consideration,  for  the  reason  that  the 
defect  appeared  upon  the  face  of  the  record. 

In  the  other  case  the  court  ruled  that  the 
affidavit  of  a  subscribing  witness  to  the  deed 
was  defective  in  form,  and  did  not  entitle  the 
deed  to  record,  for  the  reason  that  the  wit- 
ness made  the  affidavit  tiefore  the  grantor  as 
a  notary  public.  The  defect  in  the  last-men- 
tiOned  case  also  appeared  upon  the  face  of 
the  record,  and  therefore  does  not  control  the 
present  question. 

In  the  case  of  Brayton  v.  Beall,  73  S.  C 
806,  63  S.  E.  641,  it  was  held  that  the  record 
of  a  chattel  mortgage  executed  by  the  real 
owner  under  a  name  by  which  he  Is  known 
and  recognized  in  the  community  Is  construc- 
tive notice  to  a  subsequent  mortgagee  from 
the  same  person  on  the  same  property  under 
another  name  by  which  the  owner  is  also 
known  and  recognized  in  the  community. 
After  stating  the  facts  Mr.  Chief  Justice 
Jones,  who  delivered  the  opinion  of  the  court, 
RLid: 


"The  real  question  of  law  •  •  •  is  wheth- 
er under  such  circumstances  the  record  of  Bray* 
ton's  mortgage  given  by  R.  O.  McKenrie  was 
constructive  notice  to  Beall  when  he  took  a  sub- 
sequent mortgage  from  the  same  individual  on 
the  same  property  under  another  name  by  wliich 
he  was  Imown  in  the  community,  to  wit,  W.  A. 
McKenzie.  The  rule  as  to  constructive  notice 
is  thus  stated  in  Black  v.  Childs,  14  S.  O.  312: 
'If  there  are  circumstances  sufficient  to  put  a 
party  upon  the  inquiry,  he  is  held  to  have  notice 
of  everything  which  that  inquiry,  properly  con- 
ducted, would  certainly  disclose;  but  construc- 
tive notice  goes  no  further.  It  stands  upon  the 
principle  that  the  party  is  bound  to  the  exercise 
of  due  diligence,  and  is  assumed  to  have  the 
knowledge  to  which  that  diligence  would  lead 
him;  but  he  is  not  held  to  have  notice  of  matter 
which  lies  beyond  the  range  of  that  inquiry,  and 
which  that  diligence  might  not  disclose.  "There 
must  appear  to  be,  in  the  nature  of  the  case, 
such  a  connection  between  the  facts  disclosed 
and  the  further  facts  to  be  discovered  that  the 
former  could  justly  be  viewed  as  furnishing  a 
clue  to  the  latter."^" 

It  will  be  observed  that  the  record  in  that  . 
case  was  more  or  less  misleading  by  reason 
of  the  fact  that  the  mortgagor  signed  a  dif- 
ferent name  in  executing  the  two  mortgages ; 
yet  the  court  held  that  the  record  of  the  first 
mortgage  was  constructive  notice  to  the  sec- 
ond mortgagee. 

In  the  case  now  under  consideration  there 
is  a  stronger  reascm,  why  the  record  should 
be  held  to  be  constructive  notice,  to  wit,  the 
fact' that  the  record  appeared  upon  its  face  to 
be  free  from  defects  of  every  kind. 

In  the  case  of  Timber  Co.  v.  Holdeu,  90  S. 
O.  470,  73  S.  E.  869,  it  was  said : 

"Even  between  the  parties  to  the  deed,  the 
fact  that  one. of  the  subscribing  witnesses  had 
an  indirect  interest  in  the  transaction,  such  as 
the  commissions  due  a  real  estate  agent,  *  *'  * 
would  not  make  him  incompetent,  as  he  had  no 
interest  in  the  land  itself." 

It  would  lead  to  indeterminable  confusion 
if  a  record  which  appeared  upoa  its  face  to 
be  free  from  any  defect  whatever  should  be 
prevented  from  operating  as  constructive  no- 
tice, by  reason  of  the  fact  that  the  Interest 
of  a  subscribing  witness  might  be  construed 
to  be  direct  instead  of  indirect 

Judgment  affirmed. 

HXDRIOK,  WATTS,  ERASER,  and  GAQB, 
JJq  concur. 


SANDERS  ▼.  YORK  COUNT!. 


(106  S.  C.  374) 
(No.  9608.) 

Feb.  10, 


(Supreme  Court  of  South  Carolina. 
1917.) 

1.  Bbidoes  i3=>38— Liabiutt  fob  Irjubiks— 
Defectivi  Bbidgb— "Ant  Pbbson." 
Civ.  Code  1912,  {  1972,  authorizing  a  right 
of  action  against  the  county  for  damages  for  in- 
juries sustained  by  "any  person"  by  reason  of 
defect  in  or  negligent  repair  of  a  bridge,  etc., 
includes  a  county  employ^  working  upon  the 
bridge. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent 
Dig.  il  97,  100;    Dec.  Dig.  <S=>38. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Any  Person.] 
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2.  Pleading  €=»63 — Action  fob  Injtjbieb  — 
oompi^int. 

Under  Civ.  Code  1912,  S  1972,  which  pro- 
vides that  damage  froin  defective  bridges  shall 
not  be  recovered  by  a  person  injured  "if  his  load 
exceeded  the  ordinary  weight,"  in  an  action  for 
injuries  received  by  a  county  employe  while 
working  on  a  bridge,  as  the  complaint  showed 
that  plaintiff  did  not  have  a  load,  he  was  not  re- 
quired to  allege  in  his  complaint  that  his  load 
did  not  exceed  the  ordinary  weight. 

[EH.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  gg  10,  133;   Dec.  Dig.  «=3^.] 

3.  Apfeai.  and  Ebrob  «s>232(1^)— Resebva- 
TiON  or  Grounds  of  Review— Demtjbbeb. 

Grounds  to  support  an  order  sustaining  a 
demurrer  to  the  complaint  which  were  not  pre- 
sented to  the  circuit  court  cannot  be  passed  np- 
on  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1426;  Dea  Dig.  «=> 
232(1%).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  I.  W.  Bowman,  Judge. 

Action  by  Joseph  H.  Sanders  agalnat  York 
County.  From  an  order  sustaining  defend- 
ant's demurrer  to  the  complaint,  plaintiff 
appeals  Order  orerruled,  and  case  reniand- 
ed  for  triaL 

Wilson  &  Wilson  and  Oran  S.  Crawford, 
all  of  Rock  Hill,  for  appellant  J.  S.  Brice, 
of  .York,  and  Dunlap,  Dnnlap  &  Hollis,  of 
Rock  Hill,  for  respondent. 


FRASER,  J.    The  case  states: 

"This  is  an  appeal  by  the  plaintiff  from  an  or- 
der made  herein  at  York,  S.  G.,.by  the  circuit 
judge,  on  February  11,  1916,  sustaining  defend- 
ant's demurrer  in  the  above-entitled  case  on  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Plain- 
tiff's action  was  for  personal  injuries  sustained 
by  reason  of  the  collapse  and  fall  of  the  bridge 
over  the  Catawba  river,  part  of  the  public  high- 
way of  York  county,  upon  which  be  was  work- 
ing as  a  laborer,  making  repairs  thereon  at  the 
time  of  the  injury.  Defendant  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state 
facts  sufiicieDt  to  constitute  a  cause  of  action,  in 
that  the  complaint  showed  on  its  face  that  the 
plaintiff  was  a  laborer  engaged  in  governmental 
work  repairing  the  Catawba  river  bridge,  a  pub- 
lic highway  of  York  county;  and  that  the  com- 
plaint did  not  allege  that  the  plaintiff  was  a  pe- 
destrian or  traveler  on  said  highway." 

Tbe  grounds  of  demurrer  are: 

"(1)  The  complaint  alleges  that  the  plaintiff 
was  a  laborer  engaged  in  governmental  work 
repairing  the  Catawba  bridge,  a  pablic  highway 
of  said  county. 

"(2)  That  the  complaint  herein  does  not  allege 
that  the  plaintiff  herein  was  a  pedestrian  or 
traveler  on  said  highway. 

"(3)  That  the  complaint  does  not  allege  that 
the  plaintiff's  load  did  not  exceed  the  ordinary 
weight." 

[1]  Tbe  statute  does  not  say  pedestrian  or 
traveler.    It  says  "any  person." 

In  Strait  v.  City  of  Rock  Hill,  104  S.  0. 
116,  88  S.  E.  469,  this  court  says  "any  per- 
son" includes  an  employ^.    If  there  are  de- 


fects in  the  statute,  the  Legislature^  and  not 
the  courts,  must  amend  the  statnt& 
The  two  statutes  are: 


S06S  (catr). 

"Any  person  who  sbaU 
receive  bodily  Injury,  or 
damages  In  hla  person 
or  property,  tlirougb  ■ 
delect  In  any  street, 
causeway,  bridge  or 
public  way,  or  by  rea- 
son ot  detect  or  mis- 
management of  any- 
thlDg  under  oontrol  ot 
the  corporation  within 
the  limits'  ol  any  town 
or  city."  eto. 


1972  (Ck>unty). 

"Any  person  wbo  shall 
receive  bodily  Injury  or 
damage  In  bis  person  or 
property  through  a  de- 
tect or  In  the  negligent 
repair  ot  a  highway, 
causeway,  or  bridge, 
may  recover,  in  an  ac- 
tion against  the  county, 
the  amount  ot  actual 
damage  sustained  by 
him  by  reason  thereot: 
Provided,  such  person 
has  not  In  any  way 
brought  about  such  in- 
Jury  or  damage  by  Us 
own  act,  or  negligently 
contributed  thereto.  It 
such  detect  In  any  road, 
causeway,  or  bridge  ex- 
isted before  such  injury 
or  damage  occurred, 
such  damage  shall  not 
be  recovered  by  the  per- 
son so  injured,  if  his 
load  exceeded  the  ordi- 
nary weight:  Provided, 
further,  that  such  coun- 
ty shall  not  be  liable 
unless  such  defect  was 
occasioned  by  its  neglect 
or   mismanagement." 

The  Strait  Case  is  concIuslTe  of  this  point 
and  tills  ground  of  denmrrer  is  overruled 
and  the  exception  based  upon  it  sustained. 

[2]  II.  The  complaint  shows  that  the 
plaintift  did  not  have  a  load,  and  there  can 
be  no  possible  reason  why  he  should  be  re- 
quired to  allege  that  the  load  he  did  not 
have  did  not  exceed  the  ordinary  wei^t 

[S]  III.  The  additional  grounds  to  sustain 
the  order  were  not  presented  to  the  drcnlt 
court  and  cannot  be  passed  upon  here. 

The  order  sustaining  the  demurrer  is  over- 
ruled, and  the  case  remanded  for  farlaL 

GARY,  C.  J.,  and  HYDRICK,  WATTS, 
and  GAGE,  JJ.,  concur. 


■T"-,  S.  C.  340) 

ELLIS  V.  JENKINS.     (No.  0590.) 

(Supreme  Court  of  South  Carolina.     Feb.  0, 
1917.) 

Appkai.  and  Ebbob  igs>10d2— Rkvisw— Vkb- 

DICT. 
Where  there  was  evidence  sufficient  to  sup- 
port the  finding  of  circuit  court,  reversing  on 
appeal,  a  judgment  of  a  magistrate,  the  de- 
termination will  not  be  disturbed  because  it 
might  have  been  better  had  the  circuit  court  in 
exercise  of  its  discretion  recommitted  the  case 
to  the  magistrate  for  a  clearer  statement  of 
the  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  |g  4312-4321 ;  Dec.  Dig.  «=> 
1092.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;    H.  F.  Rice,  Judge. 
Action  by  R.   C.   Ellis  against   James   I*, 
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Jenkins,  began  ]n  magtotrate'a  court  and  ap- 
pealed by  defendant  to  circuit  court  From 
an  order  there  reversing  the  Judgment  giving 
judgment  for  defendant,  plalntlfC  appeals. 
Affirmed. 

N.  W.  Hardin,  of  Blacksburg,  for  appellant. 
O.  W.  Speer,  of  Gaffney,  for  respondent. 

WATTS,  J.  Tills  Is  an  appeal  from  an 
order  of  his  honor  Judge  Rice,  reversing  a 
judgment  in  magistrate's  court  and  giving 
judgment  for  the  defendant  The  plaintiff 
brought  bis  action  in  magistrate's  court, 
claiming  he  had  a  mortgage  over  the  crop  of 
a  subtenant  on  defendant's  land  for  ad- 
vances, and  that  defendant  had  collected  cot- 
ton In  excess  of  his  rent  which  should  be  ap- 
plied to  plaintiff's  mortgage,  and  refused  to 
I>ay  oyer  the  same.  The  evidence  In  the 
case  reported  as  taken  before  the  magistrate 
is  vague,  meager,  and  unsatisfactory.  It  is 
admitted  that  the  landlord,  Jenkins,  the  de- 
fendant herein,  rented  his  place  to  Cloniger 
for  7  bales  of  cotton,  each  to  weigh  500 
pounds,  and  Cloniger  sublet  part  of  the  place 
to  Cnrry  for  1,000  pounds  lint  cotton.  The 
plaintiff  contends  that  the  defendant  received 
14  bales  of  cotton  Instead  of  7,  and  defendant 
denies  that  he  received  any  cotton  In  excess 
of  his  rent.  It  might  have  been  better  if  his 
honor  in  the  exercise  of  his  power  had  re- 
committed the  case  to  the  magistrate  to  have 
clarified  this  issue,  and  had  it  made  clear 
just  how  much  cotton  was  made  and  turned 
over  to  and  received  by  the  landlord,  but  his 
honor  did  not  see  fit  to  do  so,  and  we  can- 
not say  that  It  was  erroneous  on  his  part 
He  had  enough  before  him  to  determine  this 
issue,  and  by  his  order  he  decided  in  favor  of 
the  defendant  and  adverse  to  the  contention 
of  the  plaintiff,  and  his  finding  has  suffldent 
evidence  to  sustain  it 

E«soeptions  overruled,  and  Judgment  af- 
firmed. 


aOS  S.  C.  280) 

8TATB  ▼.  GBIOE  et  aL     (No.  «579.) 

(Sapreme  Court  of  South  Carolina.     Feb.  8. 
1917.) 

WmramEs  «=>350  —  Cboss-EXauinatioii— 

DlBCBEnON   OF  COUBT. 

In  a  prosecution  for  selling  liquor,  the  ac- 
tion of  the  court,  in  refusing  to -allow  a  sbite's 
witness  to  be  asked  on  cross-examination  "if 
he  bad  not  been  indicted  for  nonsupport  of  his 
family,"  was  not  an  abuse  of  tlie  court's  dis- 
cretion to  limit  the  ertent  to  which  an  attor- 
ney shall  be  permitted  to  icross-ezamina  a 
wiUiesB. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  1140-1149;  Dec  Dig.  «=5350.] 

Appeal  from  General  Sessions  Circuit 
Comt  of  Blcliland  County;  Mendri  L.  Smith, 
Judge. 

J.  N.  Orice  and  Calvin  B.  McCravy  were 
each  ccHiylcted  of  selling  liquor,  and  each  ap- 
peals.   Judgments  affirmed. 


A.  W.  Holman,  of  Columbia,  for  appellants. 
W.  Hampton  Cobb,  SoL,  of  Columbia,  for  the 
State. 

FRASBR,  J.  These  cases  were  heard  to- 
gether, as  the  same  question  is  involved. 

The  appellant  was  indicted  for  selling  liq- 
nor.  On  the  trial,  the  appellant's  attorney 
asked  the  state's  witness  on  the  cross-exam- 
ination if  he  had  not  been  indicted  for  non- 
support  of  his  family.  The  solicitor  objected, 
and  the  question  was  ruled  out  as  Irrelevant 

In  State  v.  Crosby,  88  S.  C.  105,  70  S.  B. 
440,  this  court  said: 

"In  the  first  place,  we  fail  to  see  the  relevan- 
cy of  the  testimony  which  the  defendant's  at- 
torneys sought  to  elicit  from  the  witness;  and, 
in  the  second  place,  the  extent  to  which  an  at- 
torney shall  be  permitted  to  cross-examine  a 
witness  is  limited  by  the  presiding  judge,  and 
his  ruling  in  this  respect  is, not  appealable,  un- 
less there  has  been  an  abuse  of  discretion,  which 
does  not  appear  in  this  case." 

No  abuse  of  discretion  appears  here.    This 
Is  the  only  question. 
The  Judgment  la  affirmed. 

GAET,  C  J.,  and  HTDBICB;  WATTS,  and 
GAGE,  JJ.,  concur. 


(106  8.  C.  tU) 
WHEELER  et  al.  v.  CORIiET  et  aL 
(No.  9695.) 

(Supreme  Court  of  South  Carolina.     Feb.  9. 
1917.) 

1.  Notice  iS=>15— Question  of  Fact. 

Notice  is  always  largely  a  question  of  fact, 
dependent  upon  aJl  the  circumstanceB  of  the 
particular  case. 

[Ed.  Note.— For  other  cases,  see  Notice,  Gent 
Dig.  S  41;   Dec.  Dig.  iS=>15.] 

2.  Mabshaukq  Assets  and  SEcnarriBS  9=> 
B— Constructive   Notice>— "Notice." 

"Notice"  that  land  owned  by  another  was 
also  liable  on  a  first  mortgage  debt,  etc.,  held 
sufficient  to  put  subsequent  mortgagees  cm  in- 
quiry amounting  to  notice  that  the  other  pei^ 
son  was  a  mere  surety,  so  that  they  were  not 
bona  fide  creditors  without  notice,  entitled  to 
have  the  first  mortgage  satisfied  from  the  sale 
of  the  other  land  under  the  two  fund  doctrine. 

[Ed.  Note. — For  other  cases,  see  Marshaling 
Assets  and  Securities,  Ont.  Dig.  §  10;  Dec. 
Dig.  ^s>S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Notice.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  Couuty ;  Ernest  Moore,  Judge. 

Suit  by  George  C.  Wheeler  and  others 
against  E.  M.  Corley  and  others.  From  a 
decree,  defendants  Batesburg  Cotton  Oil  (3om- 
pany  and  another  appeal.     Affirmed. 

Thurmond  &  Tlmmerman,  of  Lexington, 
and  Hendersons,  of  Aiken,  for  appellants. 
E.  W.  Able,  B.  W.  Crouch,  and  R.  H.  Ether- 
edge,  all  of  Saluda,  for  respondents. 

GAGE,  J.  The  questions  made  by  the  ap- 
peal are  raised  betwixt  the  defendants  Jones 
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Company  and  the  Batesburg  Cotton  Oil 
Company  on  the  one  side,  and  the  defendants 
Corley  and  Long  on  the  other  side.  On 
these  questions  the  circuit  court  went  with 
Corley  and  Long,  and  the  oil  company  has 
appealed. 

The  questions  arise  out  of  these  facts: 
One  Trotter  sold  Corley  208  acres  of  land  on 
a  credit  for  $3,000;  and  to  eridence  the 
debt  Corley  made  Trotter  a  note  payable 
in  eight  equal  yearly  installments,  and  Long 
signed  this  note  with  Corley;  and,  to  se- 
cure the  payment  of  the  note,  Corley  gave 
Trotter  a  mortgage  on  the  same  land,  and 
Long  gaye  Trotter  (in  the  same  instrument) 
a  mortgage  on  Long's  150  acres  of  land. 
In  this  mortgage  it  was  recited  that  Corley 
had  the  same  day  bought  the  land  from 
Trotter;  that  Long's  land  was  the  same  on 
which  he  resided;  that  Corley  was  the  fee- 
simple  owner  of  the  first  tract  and  Long 
was  like  owner  of  the  second  tract.  Corley 
had  married  Long's  daughter.  Five  years 
thereafter,  Corley  became  indebted  to  Jones 
Company  in  the  sum  of  $4,500  for  a  lot  of 
goods  and  merchandise  that  Jones  Company 
hud  sold  him, 'and  to  secure  that  debt  Cor- 
ley gave  to  the  Jones  Company  a  mortgage 
on  the  208  acres  of  land.  That  mortgage  is 
now  held  by  the  oil  mUL  In  that  mortgage 
It  was  recited  that  the  land  is  the  same 
bought  from  Trotter  about  four  years  before, 
and  that  the  only  incumbrance  on  it  is  a 
mortgage  of  $1,875  and  Interest,  balance  on 
the  purchase  price  of  the  land.  The  deed 
from  Trotter  to  Corley  is  not  fully  printed 
in  the  case;  but  it  does  appear  that  the  in- 
strument stated  the  purchase  price  of  the 
land  to  be  $3,000. 

The  oil  company  contends  that  Trotter 
has  two  funds  out  of  which  to  pay  himself 
this  balance  of  the  purchase  price  due  to 
him,  to  wit,  the  208  acres  he  sold  Corley  and 
the  160  acres  Long  gave  him  a  mortgage  on; 
that  the  oil  company  has  only  one  fund  to 
pay  itseU  for  the  goods  sold  Corley,  to  wit, 
a  second  mortgage  on  the  206  acres  of  land 
of  Corley;  that  the  oil  company  had  no 
notice  of  the  relationship  of  Long  to  the 
transacti(m;  and  the  oil  company  asks  that 
Trotter  shall  be  required  to  go  first  on  Long's 
150  acres,  before  he  resorts  to  Coney's 
208  acres. 

The  circuit  court  seemed  to  apply  thte  two 
fund  doctrine  to  the  facts;  at  least,  such 
application  was  not  denied  by  the  court,  so 
that  no  question  is  now  made  to  sustain  or 
to  overthrow  that  view.  We  pass  no  Judg- 
ment therefore  upon  that  question. 

Proceeding  further,  however,  the  court 
foand,  as  a  matter  of  fact  and  law,  that  the 
circumstances  of  the  case  carried  to  Jones 
notice  of  the  relationship  of  Long  to  th« 
transaction  betwixt  him  and  Corley,  to  wit, 
that  Long  was  only  a  surety  upon  Corley's 
obligation  to  Trotter.  The  sole  question 
made  by  the  appeal  is  from  that  oonclusion, 


and,  while  there  are  ^ht  exceptions,  thert 
is  only  one  issue. 

[1]  So  the  issue  we  now  take  up  is:  Did 
the  Jones  have  notice  of  the  relationship  of 
Corley  and  Long  towards  the  Trotter  debt? 
That  is  always  largely  a  question  of  fact, 
dependent  upon  all  the  circumstances,  and 
one  case  does  not  much  help  the  decision  of 
another  case.  "Notice"  is  generally  a  subtle 
thing,  evidenced  as  often  by  what  was  not 
done  as  what  was  Aoae.  It  sometimes  crops 
out  In  testimony  given  to  prove  it  did  not 
exist.  It  Is  elusive,  and  rests  in  silence  as 
well  as  in  speech.  Like  a  thief  in  the  night, 
it  sometimes  goes  equipped  with  weapons 
of  offense,  and  when  detected  uses  those 
weapons  in  alleged  self-defense.  ''' 

[2]  In  the  instant  case,  there  were  three 
Jones  brothers  in  interest  and  to  testify, 
one  of  them  five  times;  they  are  all  the 
sons  of  an  old  merchant  named  El  Jones. 
The  Joneses,  including  the  father,  had  lived 
and  done  business  at  Batesburg  for  30  years. 
The  three  sons,  C.  B.,  A.  S.,  and  A.  O.  Jones, 
owned  the  store  in  the  instant  case;  and 
they  also  owned  the  oil  mill;  and  one  of 
them,  A.  C.  Jones,  is  cashier  of  a  Batesburg 
bank ;  and  one  of  them,  C.  B.  Jones,  Is  sec- 
retary and  treasurer  of  the  oil  mill,  and  one 
of  them,  A.  S.  Jones,  had  charge  of  the 
store.  Corley  and  Long  live  in  the  distant 
vicinity  of  Batesburg  at  Denny's  Cross 
Roads,  some  18  miles  away,  and  Oorley  was 
postmaster  there,  and  the  testimony  shows 
that  Corley  was  often  at  Batesburg.  The  like- 
lihood, then,  is  that  the  three  Joneses  had  a 
fairly  good  notion  of  credits  and  rdatlonshlps 
in  the  trading  country  round  about  Bates- 
burg; though  O.  B.  Jonea  alone  testified  he 
had  no  knowledge  of  Corley's  affairs  until 
the  transaction  in  issue.  There  is  no  ques- 
tion but  that  Corley  bought  the  208  acres 
from  Trotter;  that  the  purchase  price  was 
$3,000,  or  about  $16  per  acre;  that  none  of 
it  was  paid  down ;  and  that  Oorley  made  to 
Trotter  his  note  for  the  whole  purchase' 
price  for  $3,000,  payable  In  eight  yearly  In- 
stallments; that  Long  signed  the  note  with 
Corley;  and  that  to  secure  the  payment  of 
the  note  a.  mortgage  was  made  to  Trotter 
on  the  same  208  acres  and  on  150  acres 
owned  by  Long  and  up(»i  which  he  lived; 
that  Long's  relationship  to  the  transaction 
was  only  that  of  guarantor.  The  only  ques- 
tion is:  Did  the  Joneses  have  notice  of 
these  things  actually  or  constructively  when 
they  sold  out  their  stock  of  goods  to  Corley 
on  May  17,  1910,  for  $4,600  on  a  credit  and 
for  securtt^  took  a  mortgage  thereon  and 
on  the  208  acres  of  land? 

Corley  distinctly  testified  that  when  he 
made  the  mortgage  to  the  Joneses  he  told 
them  of  Long's  true  relationship  to  the  trans- 
action. That  was  actual  notice ;  and.  If  It  be 
true,  then  the  Joneses  were  not  bona  fide 
creditors  without  notice.  The  Jones  brothers 
all  denied  any  such  revelation  by  Ciorley, 
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and  their  tcatixuony  Is  generally  a  denial, 
thougb  some  of  It  went  farther  than  that 
The  sale  of  the  goods  was  made  by  A,  S. 
Joaes.  The  papers,  including  the  mortgage, 
were  drawn  under  the  direction  of  A.  C. 
Jones  and  in  his  bank.  C.  B.  Jones  was  not 
at  Batesburg  the  day  the  papers  were  made, 
but  he  carried  them  to  Saluda  for  record, 
and  at  that  time  had  counsel  to  examine  the 
record  as  to  Corley's  title.  The  goods  had 
not  then  been  delivered  to  Corley. 

About  the  sale  of  the  goods  and  the  exe- 
cution of  .the  real  estate  mortgage,  A.  S. 
Jones  testified:  Corley  offered  as  security  a 
mortgage  on  208  acres  which  he  owned,  and 
upon  which  he  owed  some  $1,800.  Corley 
told  blm  that  there  was  more  land  to  go  with 
this  208  acres ;  that  he  also  said  that  there 
was  another  piece  of  land  in  the  $1300 
mortgage  whl<di  was  for  the  same  debt ;  and 
that  if  It  came  to  a  show-down  the  other 
tract  could  take  care  of  the  $1,800 ;  bnd  that 
the  witness  supposed  the  records  were  looked 
np.  He  did  not  testify  that  Corley  told  him 
who  it  was  that  owned  the  other  land,  nor 
what  its  acreage  was,  nor  what  It  was  worth, 
nor  who  held  the  $1,800  mortgage,  nor  what 
that  debt  was  for. 

A.  0.  Jones  testified:  That  Corley  told 
him,  when  the  mortgage  was  made,  that  he 
owned  a  place  worth  $6,000  he  could  give 
papers  on;  that  one  paper  was  on  it  for 
about  $1,800;  that  there  was  another  place 
up  to  secure  the  same  debt ;  that  if  necessary 
the  other  place  could  be  sold  first;  that  he 
was  not  sure  Corley  said  who  the  other 
place  belonged  to,  though  he  said  it  belonged 
to  another  gentleman;  but  he  did  not  say 
who  the  other  man  was;  that  If  It  became 
necessary  the  other  nian's  place  could  be 
Bold  first;  that  Corley  did  not  tell  him  the 
$1,800  mortgage  was  for  purchase  money; 
that  he  denied  any  knowledge  of  the  rela- 
tionship of  principal  and  surety  between  Cor- 
ley and  Iiong.  Like  A.  S.  Jones,  he  did  not 
testify  that  Corley  told  him  who  owned  the 
other  tract,  nor  about  the  area  of  it,  nor 
about  the  value  of  it,  nor  who  held  the  $1,- 
£00  mortgage,  nor  what  that  mortgage  was 
given  for. 

C.  E.  Jones  testified:  That  after  the  mort- 
gage was  made,  and  before  the  stock  of 
goods  were  delivered,  Corley  told  him  that 
he  owed  about  $1,800  on  the  208  acres ;  that 
another  place  was  in  the  mortgage  with  the 
20S  acres,  and  the  witness  bad  already  con- 
sulted counsel  about  the  effect  of  that  situ- 
ation; that  the  witness  had  no  notice,  pri- 
or to  the  sale  of  goods  and  making  of  the 
mortgage,  of  the  fact  that  Long  was  only  a 
surety  for  Corley.  Like  his  brothers,  he  did 
not  testify  to  the  important  matters  above 
redted,  and  about  which  they  failed  to  tes- 
tify. 

This  testimony  sounds  much  like  the  three 
Joneses  and  Corley  too,  were  all  well  acquaint- 
ed at  the  outstart  with  the  two  fund  doc- 


trine, and  the  equitable  remedies  of  mar- 
shaling and  subrogation.  If  the  Joneses  un- 
derstood that  the  208-acre  tract  was,  in  ef- 
fect, to  be  held  liable  for  the  debt  due  to 
them,  and  that  the  land  of  the  "other  gentle- 
man" was  to  be  liable  for  the  $1,800  due  to 
Trotter,  it  is  a  potent  circumstance  that  they 
did  not  know  who  owned  the  other  land,  how 
many  acres  were  in  it,  and  what  it  was 
worth.  If  the  Joneses  knew  that  the  $1,800 
debt  was  the  debt  of  Corley,  and  they  say 
so,  then  they  ought  to  have  asked  them- 
selves how  "another  gentleman's"  laud  came 
to  be  mortgaged  to  pay  that  debt?  When  the 
Joneses  knew  that  two  parcels  of  land  were 
up  to  pay  the  $1,800  debt,  and  that  such  debt 
was  due  by  Corley,  they  ought  in  prudence 
to  have  made  some  Inquiry  about  the  rela- 
tionship of  the  "other  gentleman"  to  the  $1,- 
800  -debt.  So  far  as  the  testimony  shows, 
they  did  not  ask  Corley  a  word  about  it,  al- 
though by  their  testimony  Corley  opened  the 
door  for  such  inquiry. 

We  come  now  to  the  notice  which  the 
Joneses  got  by  construction,  from  the  deed  by 
Trotter  to  Corley,  from  the  mortgt^e  by 
Corley  and  Long  to  Trotter,  from  the  mort- 
gage by  Corley  to  Jones,  from  the  records  in 
the  clerk's  office  at  Saluda,  and  from  the  ad- 
vice of  counsel  to  the  Joneses.  All  these 
circumstances  were  before  the  Joneses  before 
the  goods  were  delivered  by  tliem  to  Corley; 
they  examined  the  records  at  Saluda  with 
counsel;  they  saw  them  all,  and  were  ther-> 
advised  by  counsel.  The  deed  from  Trotter 
to  Corley,  and  the  mortgage  back  from  Cor- 
ley to  Trotter,  show  that  the  whole  of  price 
was  on  a  credit,  and  the  mortgage  was  giv- 
en for  the  purchase  price.  The  recitation  in 
the  mortgage  from  Corley  to  Jones,  before  re- 
ferred to,  was  a  pointer  to  the  Joneses  to 
inquire  bow  Long  came  to  mortgage  his  home 
place  to  Trotter  to  secure  the  payment  to 
Trotter  of  the  purchase  price  of  the  208 
acres  due  by  Corley.  But  the  Joneses  now 
say  they  consulted  counsel  before  they  let  go 
the  stock  of  goods.  If  they  did,  It  is  not  in 
evidence  what  counsel  tpld  them.  The  im- 
plication is  counsel  told  them  that,  if  Trot- 
ter had  two  funds  to  pay  the  debt  due  to 
blm,  and  they  had  only  one  fund  to  pay  the 
debt  due  to  them,  then  Trotter  must  first  ex- 
haust the  singly  charged  fund  before  he  went 
on  the  doubly  charged  fund.  If  that  be  so, 
and  there  is  no  other  conclusion  to  draw  from 
the  testimony  of  C.  E.  Jones,  then  with  this 
advice,  and  with  the  notice  they  got  from 
Corley,  and  from  the  record,  the  Joneses 
ought  to  have  ascertained  exactly  what  Trot- 
ter's claim  on  the  other  tract  was,  and  who 
the  "other  gentleman"  was;  they  ought  to 
have  informed  themselves  of  these  facts  nec- 
essary to  be  proven  before  an  application  of 
the  two  fund  doctrine  is  made. 

We  have  not  cited  any  authority  on  the 
subject  of  actual  and  constructive  notice. 
The  cases,  from  our  own  reports,  cited  by    . 
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appellant,  are  not  conclusive  of  the  question 
here  Involved. 

The  law  of  notice  is  so  plain  that  we  con- 
clude that  the  Joneses  had  notice  in  this  case, 
and  that  tliey  are  not  bona  fide  creditors 
without  notice. 

The  decree  below  Is  affirmed. 

GARY,  C.  J.,  and  HTDRIOK,  WATTS,  and 
FRASER,  JJ.,  concur.     . 

(106  S.  a  807)    -  =■= 

BATSON  et  aL  ▼.  SOUTHERN  RY.  CO. 
(No.  9589.) 

(Supreme  Court  of  South  Carolina.    Feb.  8, 
1917.) 

1.  MuniciPAi.     CoBFOBATioNS     <=s>e57(2}  — 

Streets— Vacation — Powers. 
Under  the  statute  stating  the  charter  pow- 
ers and  providing  that  the  town  council  shall 
have  full  power  to  make  regulations  as  to 
streets  of  the  town  necessary  and  proper  for  se- 
curity, welfare,  and  convenience,  the  town  coun- 
cil of  West  Greenville  had  power  to  close  two 
streets  across  which  a  railroad  was  about  to 
put  eight  or  ten  tracks,  as  a  measure  for  safety 
within  the  town  police  jwwer. 

[Ed.  "Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  8!  "^2,  1429;  Dec. 
Dig.  <S=>657(2).] 

2.  MUNICIFAI.  COBPOBATIONS  4=s>57— POWERS. 

While  a  town  has  only  the  power  given  it 
by  the  Legislature,  that  does  not  mean  that  the 
power  to  do  each  particular  act  must  be  e{)ecif- 
ically  granted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  144,  148 ;  Dec.  Dig. 
<3=»57.] 

3.  Injunction  «=993— Restraininq   Vaca- 
tion or  Streets— Powers  of  Court. 

Though  courts  are  open  to  award  damages 
for  invasion  of  private  rights,  they  are  not  jus- 
tified in  keeping  open  a  dangerous  street  while 
doubtful  rights  are  being  litigated. 

[Ed.  Note. — For  other  cases,  sec  Injunction, 
Cent  Dig.  S  164;   Dec.  Dig.  <8=993.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;   T.  J.  Mauldln,  Judge. 

Injunction  by  A.  C.  Batson  and  others 
against  the  Southern  Railway  Company,  ex- 
isting under  the  laws  of  State  of  Virginia. 
From  order  refusing  application  for  the  in- 
junction, plaintiffs  appeal.    Affirmed. 

Wm.  O.  Slrrlne,  McCuUongh,  Martin  & 
Blythe,  and  R.  O.  Stone,  all  of  Greenville, 
for  appellants.  Cothran,  Dean  &  Cothran, 
of  Greenville,  for  respondent 

FUASER,  J.  The  appellants  thus  state 
their  case: 

"This  is  an  appeal  from  an  order  of  Hon.  T. 
J.  Mauldin,  circuit  judge,  refusing  an  applica- 
tion for  an  injunction  restraining  Southern 
Railway  Company  from  closing  two  highways 
which  cross  its  tracks  near  the  city  of  Green- 
ville, Pendleton  Road,  and  Woodside  avenue. 
On  one  side  of  the  railroad  track  where  these 
highways  cross  is  the  incorporated  town  of 
West  Greenville.  The  other  side  o£  the  track 
is  unincorporated  territory,  and  therefore  under 
the  jurisdiction  of  the  county  supervisor  of 
Greenville  county. 


"On  May  12,  1916,  without  the  knowledge  of 
plaintiffB,  who  are  residents  and  taxpayers  of 
West  Greenville,  the  town  council,  at  a  meeting 
held  without  notice  or  advertisement  passed  an 
ordinance  allowing  Southern  Railway  Company 
to  construct  an  underpass  between  Pendleton 
street  or  road  and  Woodside  avenue,  and  clos- 
ing the  present  roads.  The  effect  of  this  ordi- 
nance is  to  make  a  cul-de-sac  of  each  highway 
in  question  from  the  point  of  their  intersection 
several  hundred  yards  east  of  the  railway  track 
and  on  which  the  property  of  the  plaintiffs  face. 
The  lands  owned  by  plaintiffs  are  used  and  suit- 
ed for  stores,  and,  as  stated  in  the  complaint, 
most  of  it  has  been  built  upon  already,  and  to 
take  the  traffic  and  trade  from  these  stores 
would  naturally  render  the  property 'much  less 
profitable.  Hie  extent  of  the  damage  is  set 
forth  in  the  complaint  and  will  not  be  repeated 
here. 

"Appellants  admit  the  right  of  respondent  to 
build  an  underpass  at  its  own  expense  to  serve 
the  trolley  line  and  any  other  traffic  which 
wishes  to  use  the  underpass,  but  it  disputes  re- 
spondent's power  to  close  Pendleton  Road  or 
Woodside  avenue. 

"The  circuit  judge  held  that  the  town  council 
of  West  Greenville  were  within  their  rights  in 
authorizing  the  closing  of  the  streeta  Ills  ap- 
peal is  from  his  decree." 

The  ordinance  states: 

"Whereas,  Southern  RaQway  Company  pro- 
poses to  utilize  its  present  right  of  way  through 
the  town  of  West  Greenville,  S.  C,  by  con- 
structing thereon  additional  tracks,  not  less 
than  ten  where  the  same  is  now  crossed  by 
Woodside  avenue  and  not  less  than  eight  where 
the  same  is  now  crossed  by  Pendleton  street; 
and  whereas,  the  use  of  said  streets  at  the  cross- 
ing mentioned,  after  such  construction  shall 
have  been  completed,  would  be  attended  with 
serious  danger  to  the  citizens  of  tile  said  Town 
and  others." 

There  is  no  claim  that  the  railway  is  build- 
ing beyond  its  right  of  way  or  Imposing  any 
additional  burden  upon  the  adjacent  land. 
There  is  no  attempt  to  show  that  a  serious 
danger  will  not  be  avoided  by  the  change. 
Judge  Mauldln,  held.  In  short,  that  the  town 
of  West  Greenville  had  the  right  to  close  a 
dangerous  street  under  its  police  power.     • 

West  Greenville  has  more  than  1,000  In- 
habitants, and  the  statute  that.govems  reads: 

"Police  Poioer*.— And  the  said  dty  or  town 
council  shall  have  full  power  to  make,  ordain 
and  establish  all  such  rules,  by-laws,  regula- 
tions and  ordinances,  respecting  its  roads, 
streets,  markets,  police,  health  and  order  of  said 
city  or  town  as  shall  appear  to  them  necessary 
and  proper  for  the  security,  welfare  and  con- 
venience of  the  said  city  or  town,  or  for  pre- 
serving the  health,  peace,  order  and  good  gov- 
ernment within  the  same." 

[1, 2]  It  appears  by  the  ordinance  that  tbla 
action  was  necessary  and  proper  for  the  se- 
curity and  welfare  of  the  "citizens  of  said 
town  and  others."  There  is  no  showing  to 
the  contrary.  It  may  be  the  town  conndl  did 
not  have  the  general  power  to  close  streets, 
but  to  dose  up  a  dangerous  street  they  have 
the  power.  It  la  true  the  town  has  only  such 
power  as  is  given  by  the  Legislature,  but  that 
does  not  mean  that  each  particular  act  must 
appear. 

Appellants'  citation  from  Blake  v.  Walker, 
23  S.  O.  617,  says: 
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"A  municipal  corporation  has  no  powers  ex- 
cept such  as  are  conferred  by  its  charter  in  ex- 
press terms,  or  such  as  are  necessary  to  carry 
oat  the  powers  granted." 

13]  It  Is  not  made  to  appear  that  the  dos- 
ing of  this  street  Is  not  necessary  to  the 
secnrity  of  the  travelers  In  the  town.  Of 
course.  If  private  rights  are  invaded,  the 
courts  are  open  to  award  damages.  Courts 
woald  not  be  Justified  in  keeping  oi>en  a 
dangeroas  place  while  doubtful  rights  are  be- 
ing litigated. 

This  practically  decides  all  the  questions 
that  arise  In  this  case,  and  the  order  appealed 
from  Is  affirmed. 


n06  S.  C.  297) 

STATE  V.  WALLER.    (No.  9585.) 

(Supreme  Court  of  South  Carolina.     Feb.  8, 
1917.) 

Cbiminai.  Law  €=3255— TbiaI/— SiaNiHO  or 
Testimont— Waiver  or  Objection. 
Upon  trial  for  illegal  sale  of  liquor,  defend- 
ant and  his  counsel,  who  were  present  and  knew 
that  the  testimony  was  not  signed  by  the  wit- 
nesses as  required  by  law  and  made  no  objection 
thereto,  held  to  have  waived  such  right. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  539-641;  Dec.  Dig.  <S=92o5.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenwood  County ;  Thos.  F.  McDow,  Spe- 
cial Jadge. 

Gas  Waller  was  convicted  of  Illegal  sale  of 
liquor  in  mayor's  court  of  the  City  of  Green- 
wood, and  appealed  to  the  circuit  court, 
where  conviction  was  afiOrmed,  and  he  ap- 
peals.   Affirmed. 

D.  H.  Magill,  of  Greenwood,  for  appellant. 
B.  A.  Cooper,  of  Laurens,  for  the  State. 

WATTS,  J.  The  appellant  was  tried,  con- 
victed, and  sentenced  by  the  mayor's  court 
of  the  city  of  Greenwood  in  two  cases  for 
selling  liquor.  He  appealed  to  the  drcnlt 
court,  and  after  the  cases  were  heard  the 
Hon.  Thomas  F.  McDow,  special  presiding 
Judge,  made  an  order  in  the  cases  affirm- 
ing the  Judgment  of  the  mayor's  court 
Thereupon  the  defoidant  appealed  on  the  fol- 
lowing grounds: 

(1)  Because  there  was  a  total  failure  of 
proof  to  convict  the  defendant,  the  witnesses 
being  admittedly  hired  by  the  mayor,  who 
offered  them  as  wltnes'ses  for  the  purpose  of 
securing  evidence  for  the  prosecution  of  the 
defendant  and  paying  him  therefor,  and  said 
witnesses  displaying  in  the  course  of  their 
testimony  that  they  lied  about  matters  mate- 
rial to  the  issues  involved. 

(2)  Because  It  was  error  to  find  the  defend- 
ant guilty  upon  the  testimony  tn  this  case, 
when  It  appears  from  the  statements  and  ad- 
mission of  said  witnesses  that.  If  there  was 
any  crime  ccxnmltted  by  defendant,  he  was 
Induced  and  persuaded  to  commit  it  by  said 
witnesses,  and  when  the  positive  and  uncon- 
tradicted proof  of  truthful  and  reliable  testl- 


m<Hiy  Is  that  defendant  was  not  present  at 
the  time  and  place  the  alleged  offense  was 
committed. 

(3)  Because  it  was  error  to  convict  the  de- 
fendant, when  it  is  a  fiict,  as  shown  by  the 
admitted  proof,  that  the  court  who  tried  and 
convicted  the  defendant  induced  and  encour- 
aged him  to  do  the  act  for  which  he  was 
tried  and  convicted  according  to  the  admis- 
sions of  the  prosecutors'  witnesses,  by  paying 
its  agent  to  do  what  he  did  and  to  swear  that 
he  was  guilty  of  the  offense  charged,  thereby 
becoming  partlceps  crlminis. 

(4)  Because  that  testimony  was  not  taken 
down  in  writing  and  signed  by  the  witnesses 
as  required  by  law. 

(5)  Because  the  Judgment  and  sentence  is 
without  support  in  fact  and  subverts  Justice, 
public  policy,  and  common  decency. 

II.  Because  his  honor,  Thomas  F.  McDow, 
presiding  Judge,  erred  in  holding  that  ex- 
ceptions 1,  2,  3,  and  5  are  without  merit,  and 
that  exception  4  cannot  be  sustained,  on  au- 
thority of  Lake  City  v.  GllUland,  101  S.  C. 
152,  85  S.  E.  312,  since  the  testimony  taken 
down  as  the  testimony  of  the  witness  Gar- 
ner was  signed  by  the  witness  Melton,  which 
shows  that  defendant's  attorneys  did  not 
know  that  the  testimony  was  so  signed. 

III.  Because  it  was  error  in  the  presiding 
Judge  to  affirm  the  Judgment  when  it  appears 
that  the  mayor  and  his  attorney  had  conclud- 
ed to  convict  the  defendant  regardless  of  the 
law  and  the  evidence. 

The  exceptions  are  overruled,  as  they  are 
without  merit  under  the  authorities  of  City  of 
Abbeville  v.  (loosely,  93  8.  C.  370,  76  S.  E. 
977;  Lake  City  v.  Gilllland,  101  S.  O.  162,  85 
S.  E.  812;  City  of  Spartanburg  v.  Willis  et 
aL  (City  of  Spartanburg  v.  Wilson  et  aL)  103 
S.  O.  332,  88  S.  E.  16. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HTDRIOK,  FBASBB, 
and  GAGE,  J3.,  concur. 


STATE  T.  BAYSOR  et  aL 


(106  S.  C.  287) 

(No.  9S82.) 


(Supreme  Court  of  South  Carolina.     Feb.   8, 

1917.) 

Cbdiinai.  Law  «=»940— New  Tbial— Nbwly 
DiscovsBsn    Evidence    —    Contbadictobt 
Statements  of  Witness. 
Where  defendants  were  convicted  of  larceny 
principally  on  the  testimony  of  a  small  negro 
boy,  who  claimed  to  have  seen  the  taking,  mo- 
tion for  new  trial,  based  on  affidavit  of  another 
that  the  boy,  after  the  trial,  had  stated  he  did 
not  see  and  could  not  have  seen  the  taking,  was 
properly   refused;    the  offered  testimony  being 
merely  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cient.  Dig.  ${  2324-2327;  Dec.  Dig.  (&=> 
940.] 

Appeal  from  General  Sessions  Circuit  Court 

of  Barnwell  County;    Geo.  E.  Prince,  Judge. 

Aquilla  Raysor  and  another  were  convlct- 
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ed  of  grand  larceny,  and  appeal  from  order 
denying  them  new  trial.     Affirmed. 

Jas.  E.  Davis,  of  Barnwell,  for  appellants. 
R,  L.  Ounter,  Solicitor,  oif  Aiken,  for  respond- 
ent. 

GAGE,  J.  The  appeal  Is  from  an  order  of 
the  circuit  court,  which  refused  a  new  trial 
to  the  defendants,  convicted  aforetime  of 
grand  larceny.  The  motion  for  a  new  trial 
was  based  upon  alleged  after-discovered  tes- 
timony. The  defendants  were  convicted  at 
the  fall  term  of  Barnwell,  and  the  motion  for 
a  new  trial  was  made  at  the  ensuing  spring 
term.  The  court,  after  hearing  the  affidavits, 
and  argument,  simply  refused  the  motion 
"on  the  authority  of  State  v.  Bhodes,  44  S. 
C.  328  [21  S.  E.  807,  22  S.  E.  306]." 

There  are  five  exceptions,  but  there  is  only 
one  question,  and  the  appellant  argued  only 
one  question.  That  question  is.  Was  there 
abuse  of  his  discretion  by  the  circuit  Judge? 
The  defendants .  "were  convicted  principally 
on  the  testimony  of  Eddie  Izlar,  a  small  ne- 
gro boy,  who  swore  that  he  saw  the  defend- 
ants go  to  the  buggy  of  *  *  *  Atterberry 
and  put  their  hand  In  the  buggy  and  take 
something  therefrom  that  looked  like  a 
satchel."  This  appears  from  the  affidavit  of 
the  appellant's  attorney. 

The  defendants  offered  before  the  circuit 
judge  an  affidavit  of  one  Washington,  who 
swears  that  after  the  trial,  Izlar  told  him 
that  he  (Izlar)  did  not  see  and  could  not 
have  seen  the  defendants  take  the  money. 
It  also  appears  from  the  affidavits  of  appel- 
lants' attorney  that  Izlar  was  also  charged 
at  the  outset  with  stealing  the  money;  but 
be  was  released  and  testified  for  the  state. 
This  recital  is  sufficient  of  itself  to  sustain 
the  circuit  Judge's  order. 

The  only  testimony  offered  by  the  defend- 
ants is  hearsay;  Washington  awears  Izlar 
told  him.    That  is  no  testimony  at  all. 

There  is  no  room  to  sustain  the  allegations 
of  the  fourth  exception  that  "his  honor  did 
not  pass  on  the  testimony  at  all."  The  or- 
der recites  that  the  motion  was  refused  "aft- 
er hearing  the  afildavits  and  Jas.  E.  Davis 
for  the  motion." 

The  judge  was  right  to  refuse  the  motion 
upon  the  authority  of  the  Rhodes  Case,  and 
without  the  authority  of  that  case.  True, 
the  facts  of  the  two  cases  are  not  identical ; 
but  they  are  not  unlike. 

The  appellant,  though,  relies,  for  the  re- 
lief he  asks,  upon  the  recent  case  of  State 
V.  Betbune,  89  S.  E.  153.  The  new  trial  there 
ordered  was  for  reasons  totally  different 
'rom  any  which  are  suggested  in  the  instant 
case.  In  the.Bethune  Case,  involving  the  life 
of  a  man,  the  contrary  declaration  was  made 
before  the  trial,  and  to  the  state's  assistant 
counsel.  We  hold  that  the  assistant  state's 
counsel  ought  to  have  divulged  that  state- 


ment to  the  state's  counsel.  The  chief  justice 
expressly  put  the  case  "upon  a  difterent  foot- 
ing" from  that  of  the  ordinary  witness. 

Our  Judgment  is  that  the  order  below  be 
affirmed ;  it  is  so  ordered. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ.,  concur. 


(106  S.  C.  310) 

COOK  et  al.  ▼.  KNIGHT  et  al.     (No.  9591.) 

(Supreme  CToort  of  South  Carolina.     Feb.  8, 
1917.) 

1.  Refobuatior  of  Instbuioents  <8=>36(1)  — 

COMPLAINl^-SUFFrCIENCT. 

A  complaint  fay  grantees  filed  in  1916,  pray- 
ing the  reformation  of  a  deed  on  the  ground  of 
mistake,  which  alleged  that  the  deed  was  execut- 
ed in  1872,  and  that  the  grantor  died  in  1901, 
states  a  cause  of  action,  though  not  alleging 
when  the  mistake  was  discovered  or  that  the 
agreement  for  the  conveyance  was  in  writing. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  {{  141,  143,  146; 
Dec  Dig.  <S=5>36(1).] 

2.  Eqvm  «s»158  —  Dkiknsb  —  Flxasino  — 
Laches. 

The  defense  of  laches  applicable  to  a  suit 
for  equitable  relief  need  not  be  set  up  specifical- 
ly, and  if  clearly  established  by  the  evidence, 
relief  wUl  be  denied  by  the  court  on  its  own  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {  395;    Dec  Dig.  <8=»158.]  | 

3.  Pleadino     «s>367(2)— CoHFijk.mT— Snim- 

OIENCT. 

As  the  defense  of  laches  need  not  be  formal- 
ly pleaded  and  will  be  applied  by  the  court  on 
its  own  motion,  a  complaint  seeking  the  reforma- 
tion of  a  deed  on  the  ground  of  mistake  is  not 
subject  to  a  motion  to  make  more  definite  and 
certain,  though  not  averring  when  the  mistake 
was  discovered  or  that  the  agreement  for  the 
conveyance  was  in  writing. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  64,  1174;   Dec.  Dig.  <&=>367(2).] 

4.  Equity  ®=»71(2)— Defenses— "Laches." 

The  length  of  time  which  will  justify  a  court 
of  equity  in  refusing  relief  on  the  ground  of 
laches  depends  upon  the  facta  of  the  particular 
case;  ladies  connoting  not  only  undue  lapse  of 
time,  but  also  negligence  and  opportumty  to 
have  acted  sooner. 

[Ed.  Note^ — For  other  cases,  see  Equity,  Dec 
Dig.  «S=>71(2). 

For  other  definitions,  see  Words  and  Phrases, 
E'irst  and  Second  Series,  Laches.] 

Appeal  from  Comman  Pleas  Circuit  Court 
of  Florence  County;  Frank  B.  Gary,  Judge. 

Action  by  D.  R.  Cook  and  others  against 
W.  J.  M.  Knight  and  others.  Front  an  order 
denying  their  motion  to  make  the  complaint 
more  definite  and  certain,  defendants  ai>- 
peal.     Affirmed. 

Philip  H.  Arrowsmith,  of  liake  City,  for 
appellants.  Bass  &  Willlama,  of  Lake  GLty, 
for  respondents. 

WATTS,  J.  This  Is  an  action  for  the  ref- 
ormation of  a  deed.  Tbe  complaint  alleges 
that  the  deed   was  executed   In   1872,   that 
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tbe  gmntor  died  in  1901,  and  the  suit  was 
commenced  In  1915.  There  Is  no  allegation 
as  to  the  time  when  the  nHstake  was  discov- 
ered nor  excuse  for  the  delay  of  the  plain- 
tiffs in  commencing  the  action.  The  defend- 
ants are  the  children  of  the  deceased  gran- 
tor, and  the  plaintiffs  are  the  grantee  and 
his  children.  When  the  complaint  was  serv- 
ed tlie  defendants  made  a  motion  to  make 
the  complaint  more  definite  and  certain:  (1) 
By  alleging  In  said  complaint  the  time  at 
which  the  alleged  mistake  therein  set  forth 
and  complained  of  was  discovered  by  the 
plaintiffs,  and  especially  the  plaintiff,  D.  B. 
Cook.  (2)  By  alleging  In  paragraph  1  there- 
of whether  the  alleged  agreement  therein 
mentioned  was  or  not  In  writing.  The  mo- 
tiaa  was  heard  by  his  Honor,  Judge  Frank 
B.  Gary,  who  refused  the  same,  and  this  ap- 
peal is  prosecuted  therefrom. 

[1]  When  the  case  was  argued  in  this 
court  the  respondents  took  the  position  that 
the  order  of  Judge  Gary  is  not  appealable, 
and  objected  to  the  Jurisdiction  of  this  court, 
and  asked  the  dismissal  of  the  same  with- 
out considering  the  merits.  Inasmuch  as  so 
many  appeals  are  brought  to  this  court  fron 
interlocutory  orders  that  could  wait  until 
the  case  is  tried  on  the  merits,  thereby  en- 
tailing useless  work  on  the  part  of  the 
lawyers  and  the  court,  and  delaying  the  trial 
of  the  case  on  its  merits,  and  uselessly  pro- 
longing litigation  wh«i  an  appeal  after  the 
trial  on  the  merits  could  determine  every 
contention  in  the  case  made  by  both  sides, 
we  are  tempted  to  take  this  view  and  refuse 
to  consider  the  appeal  at  tlds  stage  of  the 
case,  bat  in  view  of  the  earnestness  of  ap- 
pellants' attorney  in  thlnklpg  the  order  is 
appealable  now  we  will  determine  whether 
or  not  his  honor  was  in  error  in  making  the 
order  he  did.  The  complaint  states  a  good 
cause  of  action  for  equitable  relief.  Wag- 
ner V.  Sanders,  49  S.  0.  192,  27  S.  B.  68. 

[2-41  It  is  not  necessary  to  set  up  laches 
MB  a  defense  formally;  it  need  not  be  special- 
ly pleaded.  It  may  be  set  np  by  the  court 
wlthont  being  pleaded  by  the  defendant,  and 
wltboat  motion  of  respondent  to  sustain  the 
decree  on  that  ground,  and  so  applied.  In 
Wagner  v.  Sanders,  62  S.  C.  88,  39  S.  B.  965, 
lir.  Justice  Gary  (now  Chief  Justice)  as  the 
organ  of  the  court  says: 

"In  his  decree,  the  circuit  judge  says  that  the 
defendant  Sanders  also  pleaded  the  atatute  of 
limitations  and  laches.  It  may  be  argued  that 
the  decree  of  the  circuit  court  cannot  be  sup- 
ported on  these  grounds,  as  the  respondents'  at- 
torneys did  not  give  notice  that  they  would  ask 
that  the  decree  be  aiSrmed  on  these  additional 
grounds.  Conceding  this  to  be  correct  as  to  the 
statute  of  limitations,  and  conceding  further 
that  the  statute  of  limitations  is  inapplicable  as 
a  bar  to  an  action  seeking  equitable  relief,  the 

Flaintiff  may  nevertheless  be  estopped  by  laches, 
t  is  true  that  laches  is  not  formally  sot  up  as 
a  defense,  but  this  is  not  necessary.  In  En.  of 
H.  &  Pr.  voL  12,  p.  829.  it  is  said:  'According 
to  what  is  considered  the  better  practice,  the 
defense  of  laches  is  one  of  which  it  is  not  neces- 


sary to  take  advantage  of  by  the  pleadings.  If 
the  case  as  it  appears  at  the  hearing  is  liable  to 
such  an  objection,  the  court  may,  and  usually 
will,  remain  passive,  and  refuse  relief  or  decline 
to  entertain  the  suit.'  In  a  note  on  page  830, 
under  the  head  of  'court's  own  motion,'  we  find 
the  following:  'While  the  defense  of  laches  need 
not  be  specially  pleaded  by  the  defendant,  still, 
when  not  pleaded,  unless  it  clearly  and  satis- 
factorily appears  in  the  court  from  the  evidence 
that  there  has  been  an  unreasonable  delay  in 
prosecuting  the  suit;  the  court,  on  its  own  mo- 
tion, should  not  rest  its  decision  on  that  ground. 
Hagerman  v.  Bates  (Colo.  1897)  49  Pac.  139  [24 
Colo.  71].'  Thus  recognizing  the  power  of  the 
court  in  a  proper  case,  to  raise  such  objection. 
In  acooidance  with  this  doctrine  the  Supreme 
Court  of  its  own  motion,  in  the  case  of  Black- 
well  v.  Byan,  21  S.  C.  112,  raised  the  question 
of  laches  and  affirmed  the  judgment  of  the  cir- 
cuit court  dismissing  the  complaint.  The  prin- 
ciples as  to  laches  are  well  stated  by  his  honor, 
Acting  Associate  Justice  Benet,  in  Babb  v.  Sul- 
livan, 43  S.  C.  436,  21  S.  B.  277,  as  follows:  'It 
is  confessedly  impossible  to  adopt  a  general  rule, 
and  fix  a  definite  length  of  delay  which  shall  jus- 
tify a  court  of  equity  in  refusing  relief  on  the 
ground  of  laches.  Each  case  must  be  governed 
by  its  own  facts,  and  courts  of  equity  must  be 
trusted  to  exercise  a  salutary  discretion.  As  we 
understand  the  doctrine  of  estoppel  by  laches, 
the  facts  in  this  case  would  Justify  us  in  holding 
that  even  a  shorter  delay  uian  nine  years  and 
six  months,  inexcusable  or  unexplained,  would 
have  furnished  the  circuit  court  with  sufficient 
grounds  for  refusing  the  order  moved  for.  De- 
lay is  not  the  sole-factor  that  constitutes  laches. 
If  it  were  so,  some  period  fixed  by  statute  or  by 
the  common  law  of  the  courts  would  afford  a 
safe  and  unvarying  rule.  Laches  connotes  not 
only  undue  lapse  of  time,  but  also  negligence, 
and  opportunity  to  have  acted  sooner;  and  all 
(three  factors  rnnst  be  satisfactorily  shown 
before  the  bar  in  equity  is  complete.  Oth- 
er factors  of  lessor  importance  sometimes  de- 
mand consideration,  such  as  the  nature  of  the 
property  involved,  of  the  subject-matter  of  the 
suit,  or  the  like.  As  a  definition  of  "laches," 
however,  it  is  sufficiently  correct  to  say  that  it 
is  the  neglecting  or  the  omitting  to  do  what  in 
law  should  have  been  done,  and  this  for  an  un- 
reasonable and  unexplained  length  of  time,  and 
in  circumstances  which  afforded  opportunity  for 
diligence.  This  definition  will  be  found  ade- 
quate as  a  test  to  be  applied  to  the  vast  majority 
of  cases.  The  doctrine  embraced  in  it  is  in  ac- 
cordance with  the  principles  and  the  practice  of 
courts  of  equity,  which  have  from  the  beginning 
held  themselves  ready  to  aid  suitors  who  come 
in  good  conscience,  good  faith,  and  with  dili- 
gence; and  from  the  beginning  they  have  dis- 
countenanced stale  demands,  and  refused  relief 
from  the  effect  of  negligence  and  inexcusable 
delay.  We  have  seen,  from  the  very  nature  of 
equity  jurisdiction,  and  the  principles  that  guide 
and  control  its  exercise,  that  it  is  impracticable, 
if  not  impossible,  to  fix  a  definite  period  of  time 
as  a  bar  or  limitation  to  suits  in  equity;  that 
lapse  of  time  is  not  the  only  test  of  stalenesa; 
that  it  needs  to  be  conjoined  with  negligence  or 
inattention,  and  with  opportunity  for  diligence 
and  for  acting  sooner.  For  it  is  the  essence  of 
laches  that  the  party  charged  with  it  should 
have  had  cither  actual  knowledge,  or  such  notice 
as  would  have  put  him  on  inquiry.  It  is  mani- 
fest, therefore,  that  the  period  of  time  which 
shall  be  a  bar  in  equity  must  needs  vary  with 
the  varying  circumstances  in  the  different 
cases.' " 

The  same  principle  Is  reaffirmed  In  Poston 
V.  Ingrahaffl,  76  S.  C.  170,  56  S.  E.  780,  and 
McAuley  v.  Orr,  97  S.  0.  224,  81  &  B.  489.  . 
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The  ezceptlona  are  overruled.     Judgment 
affirmed. 

GARY,  C.  J.>  and  HTDRICK,  FRASKR. 
and  GAGE,  JJ.,  concur. 


(10<  S.  C.  281) 

STATE  T.  ROOF.    (No.  9680.) 

(Supreme  Court  of  South  °  Carolina.     Feb.  8, 
1917.) 

1.  CsnaNAi,  Law  «=3829(1)  —  Tbial  —  In- 
STRUcnoNa. 

The  refusal  of  requests  covered  hj  the  charge 
given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2011;   Dec.  Dig.  «=>829(1).] 

2.  Cbiminal  Law  €=>1144(14)— AppbaI/— PSb- 
bumphons. 

Where  only  a  part  of  the  charge  of  the  court 
was  contained  in  the  cajse,  it  will  be  presumed 
that  the  correct  law  was  charged  in  the  omit- 
ted portions,  and  error  cannot  be  predicated  on 
the  refusal  of  requests. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sg  2767,  2901,  3032;  Dec.  Dig. 
«=>1144(14).] 

S.  Homicide  €=5>142(7)  —  Assault  with  1n- 
TBRT  TO  KitL— Vabiance  Bbtw'bbn  Indiot- 

MKNT  AND   PBOOr. 

In  a  prosecution  for  assault  and  battery 
with  intent  to  kill,  proof  that  the  instrument 
with  which  the  cutting  was  xlone  was  a  razor 
does  not  constitute  a  ratal  variance  from  aver- 
ments in  the  indictment,  that  accused  used  a 
knife. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  256;    Dec.  Dig.  «=9l42(7).] 

Appeal  from  General  Sessions  Circuit  Court 
of  Richland  County ;    S.  W.  G.  Shlpp,  Judge. 

Janie  Roof  was  convicted  of  assault  and 
battery  with  Intent  to  kill,  and  appeals.  Ap- 
peal dismissed. 

A.  W.  Holman,  of  (Columbia,  for  appellant 
W.  Hampton  Cobb,  Sol.,  ot  Columbia,  for  the 
State. 

FRASER,  J.  The  appellant  was  convicted 
of  assault  and  battery  with  intent  to  kllL 
The  errors  complained  of  are  in  the  charge  to 
the  Jury.  The  Indictment  alleged  that  the 
appellant  cut  the  prosecuting  witness  with 
a  knife,  while  the  proof  showed  that  the  In- 
strument with  which  the  cutting  was  done 
was  a  razor. 

There  are  three  exceptions.  The  last  two 
raise  the  same  question. 

[1, 2]  I.  "Because  the  court  erred  in  refus- 
ing defendant's  written  request  to  charge  the 
question  of  self-defense  and  character."  The 
case  contains  only  a  portion  of  the  charge. 
A  trial  Judge  is  not  bound  to  charge  In  the 
exact  language  of  the  request  If  his  charge 
correctly  states  the  law  applicable  to  the  case 
during  the  charge,  be  may  with  entire  pro- 
priety refuse  the  diarge  in  the  exact  language 
of  the  request  Only  a  part  of  the  charge  is 
given,  and  we  must  assume  that  the  correct 
law  was  charged  in  the  omitted  portions. 
This  exception  cannot  be  sustained. 


[3]  II.  The  only  other  question  is  ruling 
that  there  was  not  a  total  failure  of  proof, 
in  that  the  indictment  charged  that  the  in' 
stmment  of  injury  was  a  knife  and  the  proof 
showed  that  it  was  a  razor.  The  case  of  the 
State  V.  Jenkins,  14  Rich.  228,  220,  94  Am. 
Dec.  132,  settles  the  question  against  the  con- 
tention of  the  appellant  In  that  case  it  is 
said: 

"If  the  mode  of  applying  the  violence  be  the 
same  in  kind  as  described,  it  is  enough,  though 
the  weapon  or  instrument  used  and  the  part  of 
the  body  hurt  be  other  than  as  averred." 

The  appeal  Is  dismissed. 

GART.  0.  J.,  and  HXDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(106  S.  C.  276) 

STATE  V.  HAMPTON.     (No.  9577.) 

(Supreme   Court  of  South  Carolina.     Feb.  8. 
1917.) 

1.  ImoXICATINO  LiQUOBS  €=»1— Salb— Nat- 
v&aIj  Rioht. 

In  view  of  the  statutory  declaration  that  all 
alcoholic  liquors  are  detrimental  and  their  use 
against  the  morals,  good  health,  and  safety  of 
the  state,  no  man  has  a  natural  right  to  sell 
intoxicating  Uquors,  and  it  is  not  error  for  the 
court  80  to  instruct  the  jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  1;    Dec.  Dig.  «=»!.] 

2.  Cbiminal  Law  ig=>778(5)— Ikstbdctionb— 
BuBDEN  or  Pboof. 

A  charge  that  where  a  man  is  chargeable 
with  the  sale  of  intoxicating  liquors,  if  the  bur- 
den of  proof  has  been  sustained  by  the  state  as 
later  charged,  he  can  justify  himself  only  by 
showing  that  he  made  the  sale  in  the  manner 
authorized  by  law,  is  not  objectionable  as  re- 
lieving the  state  of  the  burden  of  proving  the 
facts  charged. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  C«it  Dig.  Si  1848,  1849, 1960,  1967 ;  Dec. 
Dig.  «=>778(5).] 

8.  CBnoNAL  Law  «s>1166Vi(l)— AppbaI/— 
Habuless  Ersob. 

Defendant  accused  of  selling  intoxicating  liq- 
uor is  not  prejudiced  by  the  refusal  of  the  court 
to  re-read  to  the  JU17  on  tlieir  request  the  tes- 
timony of  a  witness  as  to  sales  made  by  ac- 
cused and  for  which  he  had  been  convicted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Act,  Cent  Dig.  §$  3119-3122,  3128;  Dec.  Dig. 
<S=>1166%(1)T 

4.  Criminai.  Law  ^=>1158(1)— AppeaI/— Rk- 
VIEW— Weight  o». Evidence. 

In  a  criminal  case,  the  Supreme  Court  can- 
not consider  questions  afEecting  the  weight  ot 
the  evidence,  which  is  a  matter  for  the  trial 
judge  alone. 

[E>d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  3070,  3071,  3074 ;  Dec.  Dig. 
<S=»1158(1).] 

5.  CaiinNAi.  Law  ®=>  1086(14)  —  Appeal — 
Question  Presented— Motion  fob  New 
Tbial— Striking  Evidence. 

Refusal  of  the  trial  court  to  hear  the  motion 
for  new  trial,  on  the  ground  of  error  in  not 
striking  the  testimony  of  a  witness,  does  not  re- 
quire a  reversal,  where  the  record  does  not 
show  that  a  motion  to  strike  was  made,  or  that 
the  court  refused  to  hear  the  motion  for  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  <S=>1086(14).] 
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6.  Cbihikai.  Law  «=>1091(1)— Appbait- Er- 
CEPTIONS — Statemiht— Necmsity. 
The  rule  requiring  facts  stated  in  an  excep- 
tion to  be  based  on  an  independent  statement  of 
those  facts  in  the  case  is  not  merely  technical, 
but  aboold  be  strictly  enforced  in  a  criminal 
case. 

[E)d.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  280S,  2828-2830;  Dec.  Dig. 
«=»1091(1).] 

Appeal  from  General  Sessions  Clrcalt 
Court  of  Union  County;  W.  B.  Gmber, 
Special  Judge. 

G.  H.  Hampton  was  convicted  of  unlawful- 
ly selling  Uquor,  keeping  a  place  where  liquor 
was  sold,  etc.,  and  be  appeals.    Affirmed. 

MacBeth  Young  and  T.  H.  Munro,  both  of 
Union,  for  am)eUant  A.  B.  Hill,  of  Spartan- 
bnrg,  and  John  K.  Hamblln,  of  Union,  for 
the  State. 

FBASER,  J.  The  appellant  was.  charged 
with  the  sale  of  liquor,  keying  a  place  where 
Uqnor  was  sold,  keeping  a  place  where  i>eople 
were  allowed  to  resort  for  the  purpose  of 
drinking  liquor,  storing  liquor,  and  trans- 
porting Uquor.  He  was  tried  and  convicted. 
The  verdict  was  a  general  verdict  of  guilty, 
which  included  all  the  offenses  charged.  The 
defendant  appealed. 

[1]  I.  The  first  exception  complains  of  er- 
ror In  charging  the  jury  that  "no  one  has  a 
natural  or  Inherent  right  to  sell  llqnor."  The 
appellant  claims  that  a  man  has  the  natural 
right  to  deal  with  his  own  as  be  pleases,  and 
this  includes  the  right  to  sell  intoxicating 
Uquor.  The  right  to  use  our  own  Is  limited 
so  as  to  forbid  us  to  use  our  own  In  Such 
a  way  as  to  injure  others.  Our  statutes  de- 
clare all  alcoholic  liquors  are  detrimental, 
and  their  use  against  the  morals,  good  health, 
and  safety  of  the  state.  Whatever  a  man 
may  think  of  the  sale  of  Uquor,  In  the  face 
of  this  statute  (Cr.  Oode  1912,  {  794  et  seq.), 
the  courts  cannot  hold  that  a  man  has  the 
natnral  right  to  do  that  which  the  law  de- 
clares to  be  against  the  morals,  good  health, 
and  safety  of  the  state.  A  man  may  have  the 
right  to  bum  his  house,  If  Isolated  and  un- 
insured, but  no  man  has  the  right  to  burn 
his  house  If  he  thereby  bums  the  houses  of 
his  neighbors.  This  position  cannot  be  sus- 
tained. 

[2]  II.  The  second  error  complained  of  is 
in  the  statement  In  the  charge  to  the  jury : 

"And,  where  a  man  is  charged  with  the  sale 
of  Uquor,  he  can  justify  or  excuse  himself  only. 
I  mean  to  say,  if  the  burden  of  proof  has  been 
sustained  by  the  state,  as  I  shall  presently 
charge  you,  he  can  justify  himself  or  excuse 
himself  by  showini;  that  he  made  the  sale  in  the 
manner  authorized  by  law." 

The  appellant  claims  that  this  relieved  the 
state  of  the  proof  of  the  facts  charged  and 
shut  np  the  defendant  to  a  justification. 
This  overlooks  the  statement,  "If  the  burden 
of  proof  has  been  sustained  by  the  state." 
His  honor  charged  the  jury  that  the  state 


was  bound  to  prove  the  facts  alleged.  Tbla 
position  cannot  be  sustained. 

[3]  III.  The  appeUant  complains  that  his 
honor  erred  In  refusing  to  allow  the  testi- 
mony of  the  witness  Johnson  to  be  re-read  to 
the  Jury  upon  their  request  That  testimony 
was  as  to  sales  by  the  appeUant  and  sales 
for  which  the  appellant  had  been  convicted. 
The  exclusion  could  not  have  done  the  appel- 
lant any  harm,  and  this  exception  cannot  be 
sustained. 

If  there  be  a  fourth  exception,  it  is  not  in 
the  record  and  cannot  be  considered. 

IV.  The  exception  numbered  5  complains 
that: 

"His  honor  erred  in  refusing. to  hear  a  mo- 
tion for  a  new  trial  upon  the  following  grounds 
of  fact,  stating  that  the  jury  passed  en  same." 

[4]  Grounds  "a"  and  "b"  refer  to  the 
"weight  of  the  evidence."  This  court  cannot 
consider  questions  affecting  the  "weight  of 
the  evidence."  That  Is  a  matter  for  the 
trial  judge. 

[6]  Ground  "c"  complains  that  his  honor 
did  not  strike  out  the  testimony  of  the  wit- 
ness Johnson.  The  record  does  not  show 
that  there  was  a  motion  made  to  strike  out 
the  testimony  of  this  witness,  nor  does  it 
show  that  bis  honor  refused  to  hear  the  mo- 
tion for  a  new  triaL 

[I]  The  rule  that  requires  the  facts  stated 
in  an  exoei>tion  to  be  based  upon  an  inde- 
pendent statement  of  those  facts  In  the  case 
is  not  merely  technical.  Great  latitude  is 
allowed  in  stating  exceptions.  The  latitude 
is  so  great  that  the  mle  should  be  strictly 
enforced. 

The  judgment  is  affirmed. 

GARY,  a  J.,  and  HYDRICK,  WATTS,  and 
GAGB,  JJ.,  concur. 

(106  S.  0.  326) 

AMERICAN  FUNDING  CORP.  ▼.  ED- 
WARDS.    (No.  9596.) 

(Supreme  Court  of  South  OaroUna.     Feb.  0, 
1917.) 

JuDOMENT  <S=>308—DicFBOTS— Vacation. 

Where,  in  an  action  in  the  Court  of  Com- 
mon Pleas,  the  summons  and  complaint  by  inad- 
vertence bore  the  name,  civil  and  criminal  court, 
a  default  judgment  based  on  such  summons  and 
complaint  will  not,  more  than  two  years  after 
its  rendition,  be  vacated  on  account  of  the  mis- 
take, it  appearing  that  no  injury  was  done  to 
defendant,  who  called  on  plaintiCTs  counsel 
shortly  after  entry  of  the  judgment  and  endeav- 
ored to  make  arrangement  to  pay  it  without  any 
question  as  to  its  validity,  but  the  record  wiU 
be  corrected  by  striking  out  the  name  of  the 
Civil  and  Criminal  Court  and  Inserting  the 
name  of  the  court  of  common  -  pleas. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  1600;  Dec  Dig.  «=>308.] 

Appeal  trom  Common  Pleas  Circuit  Court 
of  Charleston  County;  Edward  Mclver,  Spe- 
cial Judge. 

Action  by  the  American  Funding  Corpora- 
tion against  M.  M.  Edwards,  against  whom 
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deAinIt  Judgment  was  rendered.  From  an 
order  denying  two  motions  of  defendant,  he 
appeals.    Affirmed. 

These  motions  were  heard  together  by 
Judge  Mclver,  and  the  motion  of  plaintiff 
was  granted  and  the  motion  of  defendant 
refused  In  the  following  order: 

This  matter  comes  up  on  two  motions;  one 
by  the  plaintiff  to  amend  the  record  of  this  court 
to  correct  an  error  in  the  judgment  roll  of  the 
judgment  herein  entered  in  October  1013  by 
striking  out  of  the  summons  and  complaint  the 
name  of  the  civil  and  criminal  court  and  in- 
serting in  lieu  thereof  the  jiame  of  the  court  of 
common  pleas;  the  other  by  the  defendant  for 
an  order  abandoning,  vacating  and  aettine  aside 
the  same  judgment.  I  am  satisfied  from  the  evi- 
dence submitted  to  me  that  the  judgment  was 
duly  and  properly  rendered,  and  that  the  error 
complained  of  was  inadvertent  and  did  not  af- 
fect the  jurisdiction  of  this  court  at  the  time 
it  was  rendered.  No  Injury  is  shown  to  have 
been  done  to  the  defendant,  who  called  on  plain- 
tiff's counsel  shortly  after  the  judgment  was  en- 
tered and  endeavored  to  make  arrangements  to 
pay  the  judgment  without  making  any  ques- 
tion as  to  its  validity.  The  motion  of  the  de- 
fendant appears  to  be  a  belated  effort  after  the 
lapse  of  over  two  years  to  take  advantage  of  an 
inadvertent  error,  and  no  «n£Scient  showing  has 
been  made  which  would  Justify  the  court  In 
granting  this  motion. 

It  is  therefore  ordered  that  the  clerk  of  this 
court  correct  and  amend  the  record  of  the  judg- 
ment and  the  judgment  roll  herein  by  stnkine 
out  in  the  summons  and  complaint  the  name  oi 
the  civil  and  criminal  court  and  inserting  in 
lieu  thereof  the  name  of  the  court  of  common 
pleas,  so  that  the  same  may  conform  with  the 
facts. 

It  is  further  ordered  that  the  motion  of  the 
defendant  for  an  order  abandoning,  vacating;, 
and  setting  aside  the  order  for  judgment  by  de- 
fault and  the  subsequent  execution  thereon  be, 
and  the  same  is  hereby,  refused. 

Edwin  3.  Blank,  of  Charleston,  for  appel- 
lant Whaley,  Barnwell  &  Grimball,  of 
Charleston,  for  respondent 

WATTS,  J.  This  Is  an  appeal  from  an 
order  made  by  Hon.  Edward  Mclver,  special 
judge,  in  two  motions  heard  by  him.  For 
the  reasons  stated  by  the  circuit  Judge,  It  is 
the  Judgment  of  this  court  that  the  Judg- 
ment of  the  drcnlt  court  be  affirmed,  and 
that  upon  the  payment  by  the  defendant  of 
either  of  the  Judgments,  both  Judgments  be 
satisfied. 

GABY,  O.  J.,  and  HYDBICK,  FBASEfi, 
and  GAGE,  JJ.,  concur. 


aO«  S.  C.  360) 

GLOVEB  ▼.  HETWARD.    (No.  9604.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 
1017.) 

Appeal  ard  Ebbob  <3=>120(3)— Obdebs  Ap- 

PEALABtB— DlSCBETIOW     OT    TbIAI,     CoUBT— 

Statute. 
Under  Code  Civ.  Proa  1902,  i  368,  provid- 
ing that  if  defendant  fails  to  appear  before  the 


magistrate,  and  if  It  ts  shown  by  the  affidavits 
served  by  appellant,  or  otherwise,  tiiat  manifest 
injustice  has  been  done,  and  he  satisfactorily  ex- 
cuses his  default,  the  court  may,  in  its  dis- 
cretion, set  aside  or  suspend  a  default  judgment, 
and  order  a  new  trial,  the  revocation  of  an 
order  staying  procee<lings  on  such  judgment,  in 
the  absence  of  any  showing  of  an  abuse  of  the 
trial  court's  discretion,  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  842,  864;  Dec.  Dig.  «=» 
120(3).) 

Appeal  from  Commoa  Pleas  Ctrcnlt  Court 
of  Richland  Connty:  Mendel  U  Smith, 
Judge. 

Proceeding  by  W.  H.  Glover  against  B.  B. 
Heyward  to  foreclose  a  mechanic's  lien. 
F'lom  an  order  of  the  circuit  court  on  de- 
fendant's appeal  from  a  default  Judgment  In 
a  magistrate's  court,  dismissing  the  appeal 
and  revoking  the  order  staying  the  proceed- 
ings, defendant  appeals.   Appeal  dismissed. 

Johnstone  &  Mcliaiii,  of  Columbia,  for  ap- 
pellant Barnard  B.  Evans,  of  Columbia,  for 
respondent 

FBASBB,  J.  This  was  a  proceeding  In  a 
magistrate's  court,  to  foreclose  a  mechanic's 
Uen.  Judgment  was  given  against  appel- 
lant by  default  From  this  Judgment  appel- 
lant ai^ealed  to  the  circuit  court  The  case 
was  heard  by  his  honor.  Judge  Mendel  L, 
Smith,  who  made  the  following  order: 

"G^is  case  was  heard  by  me  on  the  return  to 
show  cause  directed  to  the  plaintifC  why  a  for- 
mer order  i;uued  by  me  should  not  be  set  aside 
and  the  case  heard  on  the  merits.  I  ordered  the 
case  docketed  by  the  clerk,  and,  after  hearing 
the  return  of  the  plaintiff,  heard  the  matter  on 
the  merits.  It  is  ordered  that  the  appeal  is 
hereby  dismissed,  and  that  the  order  staying  the 
proceediDgs,  dated  May  17,  1916,  is  hereby  re- 
voked and  of  no  effect. 

"[Signed]    Mendel  L.  Smith, 

"Presiding  Judge,  Fifth  Circuit 

"Columbia  S.  C.  May  19,  1916." 

From  this  order  this  appeal  is  taken.  The 
respondent  raises  the  point  that  the  order 
of  Judge  Smith  is  not  appealable.  The  point 
Is  well  taken,  and  Is  sustained  under  Carey 
T.  Tolbert,  79  &  C.  264,  60  S.  E.  674,  where 
It  is  said: 

"The  respondent's  attorney  raises  the  pre- 
liminary question  whether  the  order  is  appeal- 
able. Section  308  of  the  Code  provides:  'If 
the  defendant  failed  to  appear  before  the  magis- 
trate, and  it  is  shown  by  the  affidavits  served 
by  the  appellant  or  otherwise,  that  manifest 
injustice  nas  been  done,  and  he  satisfactorily 
excuses  his  default,  the  court  may,  in  its  dis- 
cretion, set  aside  or  suspend  judgment  and  or- 
der a  new  trial.'  The  order  of  his  honor  the 
circuit,  judge  in  refusing  the  defendant's  motion 
was  discretionary,  and,  as  the  appellant  has 
failed  to  satis^  this  court  that  his  dLscretion 
was  abused,  the  order  is  not  appealable. 

"It  is  the  iudgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed." 

No  abuse  of  discretion  Is  shown  here.  The 
appeal  Is  dismissed. 
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(IK  B.  C.  354) 

EHVIN  v.  ATLANTIO  COAST  LINE  R.  00. 
(No.  9003.) 

(Sapreme  Court  of  South  CaioUna.     Feb.  10^ 
1917.) 

Railroads  «=>446(3)  —  Ehxino  ot  Stock  -• 

Neoliqemck— Jttbt  Question. 
In  an  action  for  the  killing  of  plaintiffs  colt, 
a  letter  by  the  superintendent  of  the  defendant 
railroad  company,  that  investigation  disclosed 
that  the  colt  ran  into  the  train  after  the  engine 
had  passed,  is  suffidmt  showing  to  carry  the  case 
to  the  jury  on  the  presumption  of  negligence 
arising  from  the  killing,  notwithstanding  the 
negligence  was  denied. 

[E3d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  1629;   Dec  Dig.  <S=>446(S).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County ;  T.  J.  Mauldin,  Judge. 

Action  by  J.  M.  Ervln  against  the  Atlantic 
Coast  Une  Railroad  Company.  From  Judg- 
ment for  plnlntlfT,  defendant  appeals.  Af- 
firmed. 

Dargan  &  Daqtan,  of  Darlington,  for  ap- 
pellant. George  H.  Bidwarda,  of  Darlington, 
for  le^Mndent 

GAGE,  J.  Action  for  killing  of  a  sorrel 
colt,  on  tbe  track  of  the  defendant  company, 
by  a  train  of  cars.  The  plaintiff  had  a  Ter- 
dlct,  and  the  defendant  has  appealed. 

There  are  numerous  suggested  errors,  but 
the  appellant  argued  only  one  Question,  and 
stated  at  tbe  bar  that  there  was  but  one  is- 
sue Involved.  And  that  is  the  probative  ef- 
fect of  a  letter  written  by  the  general  super- 
intendent of  the  defendant  company  to  the 
plaintiff's  counsel,  and  offered  in  evidence  by 
the  plaintiff,  to  prove  that  tbe  defendant  ad- 
mitted tbe  kiUlng  of  the  colt.  In  tbe  letter 
there  was  this  sentence: 

"I  wish  to  state  our  investigation  discloses  tbe 
fact  the  colt  *  *  •  ran  into  the  train  after 
tbe  engine  had  passed." 

Tbe  appellant  concedes  tbat  the  presump- 
tion of  negligence  arises  out  of  the  killing, 
but  insists  tbat  tbe  letter  of  the  superintend- 
ent so  rebuts  the  presumption  as  to  have  re- 
quired tbe  court  to  direct  a  verdict  for  the 
defendant 

Had  the  engineer,  or  that  other  person  who 
communicated  the  alleged  fact  to  the  super- 
intendent, have  taken  the  witness  stand  and 
sworn  tbat  the  colt  ran  into  tbe  engine  after 
the  engine  had  passed,  tbe  court  must  yet 
have  submitted  the  trutb  of  the  statement  to 
a  jury  to  determine.  It  has  been  so  dis- 
tinctly held.  McLeod  v.  Railroad,  93  S.  O. 
71,  76  S.  E.  19,  705.  Tbe  case  Is  not  altered 
that  tbe  same  fact  is  presented  through  an- 
other channel,  but  it  is  rather  wehkened. 

There  is  no  room  to  disturb  tbe  Judgment 
below,  and  it  is  affirmed. 

GARY,  O.  J.,  and  HYDRICK  and  WATTS, 
33.,  concur. 

FRASER,  J.,  disqualified. 


(los  S  C.  SIS) 
RAFTELIS  V.  BANK  OF  GEORGETOWN. 
(No.  9392.) 

(Supreme  Court   of  South   Carolina.     Feb.  8, 

1917.) 
Action  «=338(1)-^oindbb  or  Causes  or  Ac- 
tios. 
A  complaint  against  a  bank  alleged  that 
plaintiff  was  a  depositor,  and  drew  two  checks 
on  his  account,  which  the  bank  refused  to  pay, 
though  plaintiff  had  funds  on  deposit  sufficient 
to  cover  the  checks,  and  that,  when  plaintiff 
demanded  the  reason,  the  bank's  cashier  stated 
that  a  third  person  claimed  to  be  entitled  to  the 
funds  deposited  by  plaintiff,  and  the  complaint 
alleged  injury  to  plaintiff's  credit,  and  a  willful 
disregard  of  his  right  to  have  his  checks  paid 
on  presentation.  Held,  that  the  complaint  did 
not  state  two  causes  of  action,  the  refusal  to 
pay  the  checks  being  a  part  and  the  result  of  the 
one  transaction,  the  resviltant  injury  to  plain- 
tiff being  the  same,  or  rather  cumulative. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {§  549,  565;    Dec.  Dig.  «=»38a).] 

Appeal  from  Common  Pleas  Circuit  Co\at 
of  Georgetown  County;  S.  W.  G.  Sblpp, 
Judge. 

Action  by  James  Raftelis  against  tbe  Bank 
of  Georgetown.  From  an  order  denying  de- 
fendant's motion  to  require  plaintiff  to  state 
hia  two  causes  of  action  separately,  defend- 
ant appeals.    Order  affirmed. 

Walter  Hazard,  of  Georgetown,  for  appel- 
lant Capers  G.  Barr,  of  Georgetown,  for 
respondent 

FRASER,  J.  The  plaintiff  alleged  that 
be  w{U3  a  depositor  in  tbe  defendant  bank  and 
drew  two  checks  on  bis  account;  that  the 
defendant  refused  to  pay  either  check,  al- 
though the  plaintiff  had  funds  on  deposit 
with  the  defendant.  In  excess  of  the  sums 
for  which  the  checks  were  drawn;  that, 
when  the  plaintiff  demanded  to  know  why  his 
checks  were  not  honored,  tbe  defendant's 
cashier  stated  that  a  third  person  claimed 
to  be  entitled  to  the  funds  in  tbe  bank  de- 
posited by  the  plaintiff,  and  A>r  tbat  rea- 
son the  checks  bad  been  refused  payment 
Tbe  complaint  alleged  injury  to  his  credit 
and  a  willful  and  wanton  disregard  of  tbe 
plaintiff's  rights  to  have  bis  checks  paid  on 
presentation.  Tbe  defendant  made  a  motion 
to  strike  out  certain  allegations  of  the  com- 
plaint and  to  require  the  plaintiff  to  state  his 
causes  of  action'  separately.  Tbe  motion  to 
require  the  plaintiff  to  state  the  two  causes 
of  action  separately  was  refused,  but  the  mo- 
tion to  strike  out  certain  allegations  was 
granted.  The  defendant  appealed  from  the  re- 
fusal of  its  motion  to  require  tbe  plaintiff  to 
state  the  two  causes  of  action  separately. 

There  are  eight  exceptions,  but  they  are  all 
based  upon  the  idea  that  the  plaintiff  had 
stated  two  causes  of  action.  Tbe  plaintiff 
haai  not  appealed.  The  plaintiff  alleged  that 
the  defendant  had  allowed  a  stranger  to  bold 
up  his  account  and  prevent  the  payment  of 
his  checks.    It  is  very  clear  then  that.  If  the 
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diecks  were  refused  payment  because  of  the 
alleged  attachment  (practically)  of  plaintiff's 
account,  then  the  refusal  to  pay  the  checks 
was  a  part  and  the  result  of  the  one  transac- 
tion and  so  alleged  In  the  complaint.  The 
resultant  Injury  to  the  plaintiff  was  the  same, 
or  rather  merely  cumulative. 
The  order  appealed  from  Is  affirmed. 

GARY,  O.  J.,  and  HTDRIOK,  WATTS,  and 
OAOB,  JJ.,  concur. 


a06  8.  C.  270) 

STATE  V.  SCOTT. 


(No.  9676.) 

Feb.  8, 


(Supreme  C!ourt  of  South  Carolina, 
1917.) 

liaboent  «=5»68(1)— susttciknot  of  evidxnce 

— Ownership  of  Pbopkbtt. 
In  a  prosecution  for  larceny  of  cotton  seed 
from  a  house,  evidence  held  sufScient  to  warrant 
submitting  to  the  jury  the  question  whether  the 
seed  found  in  defendant's  possession  was  owned 
by  prosecuting  witness,  though  the  latter  could 
not  identify  it 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {§  180,  181 ;  Dec,  Dig.  «=»68(1).] 

Appeal  from  General  Sessions  Circuit  Court 
of  Pickens  County;    Frank  B.  Gary,  Judge. 

Uus  Scott  was  convicted  of  stealing  from 
the  house  of  another  certain  cotton  seed,  and 
he  appeals.    Appeal  dismissed. 

U.  C.  Miller  and  T.  P.  Dickson,  of  Ander- 
son, for  appellant  P.  A.  Bonbam,  Sol.,  of 
Greenville,  for  the  State. 

FRASER,  J.  The  appellant  was  tried  and 
convicted  of  "privily  entering  and  stealing 
from  the  house  of  one,  T.  L.  Watklns,  certain 
cotton  seed  of  the  value  of  $25."  There  are 
three  exceptions.  The  appellant  in  his  argu- 
ment says: 

"The  first  exception  alleges  error  on  the  part 
of  the  presiding  judge  in  overruling  defendant's 
motion  for  a  directed  verdict,  and  is  corelated  to 
the  next  two,  which  are  both  predicated  upon 
the  refusal  of  the  presiding  judge  to  direct  a 
verdict  of  acquittal,  which  was  made  on  the 
ground  that  there  was  no  testimony  proving 
identity  and  ownership  of  the  cotton  seed  found 
in  the  possession  of  the  defendant,  as  the  prop- 
erty of  the  prosecutor,  T.  L.  Watkins." 

It  will  be  seen  that  if  there  Is  evidence 
from  which  the  Jury  could  find  that  the 
cotton  seed  found  in  the  possession  of  the 
defendant  were  owned  by  Mr.  Watklns,  then 
no  other  question  will  arise,  because  both  of 
the  other  exceptions  are  based  on  the  failure 
to  prove  the  ownership  as  alleged.  There 
was  evidence  enough.  The  credibility  was  for 
the  Jury.  Early  one  morning  Mr.  Watkins 
found  that  some  one  had  taken  some  cotton 
seed  from  his  seedhouse.  Not  far  from  the 
seedhouse  there  was  a  telephone  pole,  at 
which  there  appeared  tracks  of  an  unshod 
mule.  The  tracks  were  large.  Near  by 
there  were  tracks  of  a  new  rubber  tire  buggy. 
Near  this  pole  also  there  appeared  an  im- 
pression on  the  ground  as  if  a  sack  bad  been 


put  on  the  ground,  and  by  the  impression  of 
the  sack,  cotton  seed  were  lying.  Large 
tracks  of  an  unshod  mule  and  new  rubber 
tire  buggy  were  followed  to  a  house  in  the 
possession  of  the  defendant,  and  there  were 
found  sacked  cotton  seed  In  the  possession  of 
the  defendant  The  defendant  was  in  the  act 
of  loading  the  sacks  In  the  wagon  of  another 
man,  who  had  agreed  to  haul  the  seed  to  mar- 
ket. The  question  was  raised  as  to  the  owner- 
ship of  the  cotton  seed,  and  the  defendant 
claimed  the  seed.  The  owner  of  the  wagon 
declined  to  haul  seed  of  doubtful  ovmersbip. 
'X'here  was  testimony  that  tended  to  show 
that  the  defendant  then  carried  the  seed  into 
the  woods  and  covered  them  with  brush.  It 
is  true  Mr.  Watklns  said  he  could  not  swear 
that  the  seed  found  were  his  seed.  The  evi- 
dence was  circumstantial,  but  circumstantial 
evidence  will  support  a  conviction.  There 
is  other  evidence,  but  this  is  sufficient  to  sup- 
port the  verdict  The  Jury  were  warranted 
In  concluding  that  the  sacked  seed  foimd  in 
the  possession  of  the  defendant  were  owned 
by  Mr.  Watklns,  and  had  been  recently  stolen. 
When  a  motion  is  made  to  direct  a  verdict, 
the  presiding  Judge  must  say  that  there  is 
some  evidence,  and  enough  to  carry  the  case 
to  the  Jury.  There  is  nothing  in  the  charge 
to  intimate  more  tlian  was  absolutely  neces- 
sary under  tbe  drcumslxinces. 
The  appeal  is  dismissed. 

GART,   C.  J.,   and  HYDRIOE,  WATTS, 
and  GAGE,  JJ.,  concur. 


a06  S.  C.  283) 

STATE  V.  GRIFFIN.    (No.  9681.) 

(Supreme   Court  of   South  Carolina.     Feb.   8, 
1917.) 

1.  Seduction  $=346— GoBBoBORATioir  or  Pb- 

MALE— "  CORBOBORATE.  " 

In  a  prosecution  for  seduction  under  prom- 
ise to  marry,  testimony  of  mother,  In  regard  to 
statements  by  defendant  before  and  after  event 
to  the  effect,  that  he  would  marry  girl,  held  suffi- 
cient to  corroborate  testimony  of  girl  under 
statute;  "to  corroborate"  meaning  to  strength- 
en or  add  weight  or  credibility  to  a  thing. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  {|  83-86;    Dec  Dig.  <8=>46. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Corroborate.] 

2.  SBDUonoN  €=343  —  Evidence  —  Deci^ajka- 
TiOK  Afteb  Offense— Admissibiutt. 

In  a  prosecution  for  seduction  under  prom- 
ise to  marry,  statements  of  pn>mise  made  by 
defendant  to  mother  before  event  held  correlated 
with  statements  made  after  event  and  there- 
fore competent  to  corroborate  testimony  vt 
girL 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  S  77;   Dec  Dig.  ^!>43.] 

Api>eal  from  General  Sessions  Circuit 
Court  of  Richland  County;  S.  W.  G.  Shipp. 
Judge. 

Walter  Griffin  was  convicted  of  seducing 
a  girl  of  sixteen  years,  by  means  of  deception 
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and  promise  of  marriage,  and  he  api>eal8. 
Affirmed. 

The  statute  npon  which  this  action  is  based 
Is  as  follows : 

"Any  male  person  above  the  age  of,  aizteen 
years  who  shall,  by  means  of  deception  and 
promise  of  marriage,  seduce  any  unmarried  wo- 
man in  this  state,  .shall,  upon  conviction,  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be 
fined  or  imprisoned,  at  the  discretion  of  the 
conrt;  but  no  conviction  shall  be  had  under 
this  section  on  the  uncorroborated  testimony  of 
the  woman  upon  whom  the  seduction  is  charg- 
ed; and  no  conviction  shall  be  had  if  on  the 
trial  it  is  proved  tiiat  such  woman  was  at  the 
time  of  the  alleged  offense,  lewd  and  unchaste: 
Provided,  that  if  the  defendant  in  any  action 
brought  hereunder  shall  contract  marriage  with 
sach  woman,  either  before  or  after  the  convic- 
tion, further  proceedings  hereunder  shall  be 
stayed."    Cr.  Code  1912,  g  389. 

The  exceptions  were  as  follows: 

(1)  Becanse  the  circuit  judge  erred  in  refus- 
ing to  direct  a  verdict  of  not  guilty  at  the 
doae  ot  the  testimony  for  the  state  and  at  the 
dose  of  all  testimony,  when  there  was  no  tes- 
timony to  corroborate  the  prosecutrix  in  her 
statement  that  this  defendant  had  made  her  a 
promise  of  marriage  in  order  to  seduce  her ;  the 
statute  under  which  defendant  was  indicted  ex- 
pressly providing  that  no  conviction  shall  be 
had  upon  the  imcorroborated  testimony  of  the 
woman  upon  whom  the  seduction  is  charged. 

(2)  Because  the  circuit  judge  allowed  the  wit- 
ness Lydia  Johnson,  mother  of  the  prosecutrix, 
to  testify  that  defendant  told  her  that  he  was 
willing  to  marry  her  daughter;  said  statements 
being  made  by  defendant  after  the  alleged  act 
of  seduction,  and  therefore  were  incompetent 
and  irrelevant. 

Panl  Cooper,  of  Colombia,  for  appellant. 
W.  EDampton  Cobb,  of  Columbia,  for  the 
State. 


GAGE,  J.  The  defendant,  a  yonng  negro 
boy  of  19  years,  was  convicted  of  seducing 
a  negro  girl  of  16  years,  by  means  of  decep- 
tion and  promise  of  marriage.  Let  the  stat- 
ute which  creates  the  ofTense  be  reported. 

There  are  two  exceptions,  to  wit:  (1)  That 
there  was  no  testimony  to  corroborate  the 
girl's  story,  as  the  statute  requires  there 
should  be ;  and  (2)  that  the  testimony  of  the 
girl's  mother  about  the  defendant's  declara- 
tion to  her  was  incompetent  to  prove  corrob- 
oration, because  the  dedtiratlon  was  made 
after  the  alleged  seduction. '  The  exceptions 
will  be  reported. 

[1]  O^e  statute  has  constituted  the  of- 
fense out  of  two  concurring  acts;  (1)  Seduc- 
tion ;  and  (2)  deception  by  promise  to  marry. 
It  is  not  denied,  but  It  was  admitted,  by  the 
defendant,  that  be  seduced  the  girl.  The 
only  Issue  is:  Did  he  do  so  by  the  deception 
of  a  promise  to  marry  her.  There  Is  no  dis- 
pute but  that  she  so  testiaed ;  the  only  dis- 
pute is  that  her  testimony  as  to  the  promise 
is  not  corroborated  by  other  testimony.  The 
statute,  we  tliink  wisely,  provides  that  the 
woman's  testimony  must  not  be  uncoriolx)- 
rated.  That  is  to  say,  there  must  be  testi- 
mony other  than  the  woman's,  of  a  person  or 


of  drcumstanoes,  to  prove  the  deception  by 
promise  to  marry.  The  statnte,  wisely  too, 
does  not  declare  the  character  of  the  testi- 
mony,- the  amount  of  it,  or  the  weight  of  it. 

To  "corroborate"  is  defined: 

'^o  strengthen:  to  add  weight  or  credulity 
to  a  thing  by  additional  and  confining  facts  or 
evidence.'*^    Black,  p.  277. 

Webster  defines  the  word,  "To  make  more 
certain." 

The  circuit  court  thought  the  testimony, 
other  than  that  of  the  girl,  made  the  proof 
of  the  offense  more  certain;  and  we  concur 
In  that  opinion. 

[2]  The  girl  was  not  lewd  or  unchaste. 
There  was  no  habitual  Intercourse  with  her 
by  the  defendant  The  boy  paid  court  to  the 
girl  three  or  four  months.  He  accompanied 
her  to  and  from  church.  The  boy  suddenly 
left  off  his  attentions. .  The  mother  upbraided 
the  boy  when  she  made  the  discovery.  The 
boy  said,  "Give  me  time,  I  want  to  talk  to  the 
girl,"  and  he  did  go  and  talk  to  her  and  re- 
turned to  the  mother  and  said,  "Me  and  the 
girl  made  arrangement  to  marry,"  and,  "D(Hi't 
be  uneasy,  I  am  going  to  marry  your  daugh- 
ter;" and,  "I  win  come  down  there  Tues- 
day. I  am  going  to  give  you  satlsfactioa 
You  must  sympathize  with  me."  This  occur- 
red after  the  event  And  before  the  event 
the  mother  questioned  the  boy  about  his  in- 
tentions In  the  court  he  paid  the  girl.  She 
said,  "I  want  to  know,  if  you  come  here 
bearing  me  down,  let's  quit"  And  thereto 
he  answered:  "I  guarantee  if  me  and  LUlle 
agree  like  doing  now,  Llllle  will  become  a 
link  in  my  own  chain;  if  not,  I  will  leave 
her  like  I  found  her."  The  mother  testified 
"that  is  when  he  first  started  at  my  home." 

The  first  exception  Is  overruled. 

The  second  exception  is  unsound.  That 
which  the  boy  said  after  the  event  Is  cor- 
related with  what 'he  said  before  the  event; 
the  wh<de  of  it  makes  the  history  of  the  of- 
fense of  seduction  by  promise  to  marry. 

The  Judgment  below  Is  affirmed. 

GARY,  a  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  33^  coccnr. 


(106  S.  C.  431) 

GRIGGS  et  al.  ▼.  GRAVES.    (No.  9622.) 

(Supreme  Court  of  South  Carolina.    Feb.  10, 
1917.) 

Loos  AND  Loaoiita  «=»21—CoNTBAca»— Con- 
struction—Actions— Instbuction. 
In  an  action  of  claim  and  delivery  for  a 
sawmill,  where  *  the  controversy  was  as  to 
amount  due,  under  the  contract  defendant  was 
entitled  to  compensation  for  boards  manufactur- 
ed and  delivered  at  designated  points,  and  for 
the  cutting  and  backing  of  lumber  for  plain- 
tiffs, it  was  improper  to  restrict  bis  claim  for 
compensation  to  boards  manufactured. 

[Ed.   Note. — For   other   cases,   see   Logs  and 
Logging,  Cent  Dig.  {  53;    Dec.  Dig.  iS=>21.] 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  field  County;  I.  W.  Bowman, 
Judge. 

Action  by  T.  6.  Griggs  and  J.  J.  Griggs, 
partners,  trading  as  Griggs  Bros.,  against 
D.  Ia  Graves.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  re- 
manded. 

George  K.  Laney,  of  Oliesterfleld,  for  ap- 
pellant R.  T.  Caston,  of  Cheraw,  for  re- 
spondents. 

FRASER,  J.  This  is  an  actim  In  claim 
and  delivery.  The  plaintiffs  claim  to  be  the 
owners  of  a  certain  sawmill  and  appurte- 
nances, in  the  possession  of  the  defendant, 
under  the  ifoUowlng  contract: 

"^his  agreement  by  and  between  T.  O.  Griggs, 
for  Griggs  Bros.,  parties  of  the  first  part,  and 
D.  Li.  Graves,  party  of  the  second  part,  wit- 
nesseth:  That  D.  Il  Graves,  the  second  party, 
has  this  day  released  unto  Griggs  Bros,  a  cer- 
tain sawmill,  boiler  and  engine,  and  all  the  saw- 
mill fixtures  which  be  owns  or  controls  at  this 
time,  released  to  the  said  Griggs  Bros,  until  he 
shall  pay  to  the  said  Griggs  Bros,  the  sum  of 
$600.00,  with  interest  at  8  per  cent,  per  annum. 
It  is  further  agreed  by  the  parties  that  the  said 
D.  I/.  Graves  is  to  cut  lumber  for  Griggs  Bros, 
and  move  from  place  to  place,  as  Griggs  Bros, 
shall  designate,  and  shall  cut  and  hack  the 
lumber  so  cut;  Griggs  Bros,  to  furnish  the 
timber  and  to  pay  D.  L.  Graves  the  sum  of 
$5.00  per  thousand  cash  for  the  lumber  so  sawed 
at  the  time  of  sawing,  tbe  remainder  of  what- 
ever is  earned  to  be  placed  on  the  $800.00  men- 
tioned above,  and  to  be  figured  for  the  set  now 
being  sawed  at  tbe  rate  of  $9.00,  less  stumpage 
and  hauling — ^hereafter  the  price  to  be  $5.50  for 
the  sawing;  Griggs  Bros,  furnishing  the  tim- 
ber and  doing  the  delivering  of  the  lumber.  It 
is  further  understood  that  D.  Ia  Graves  shall 
have  until  January  1,  1914  to  pay  the  $600.00 
above  mentioned.  (Griggs  Bros,  further  agrees 
to  pay  D.  L.  Graves  $12.00  per  thousand  feet 
for  all  the  No.  1,  2  and  3  boards  they  malie  at 
present  location,  delivered  f.  o.  b.  cars  Ruby 
or  Mt.  Grogban,  S.  C,  as  Griggs  Bros,  may 
direct.)  And  if  he  fail  to  do  so,  it  is  a  part 
of  this  agreement  that  unless  D.  L.  Graves 
shall  pay  the  said  sum  of  $600.00  by  January 
1,  1914,  the  said  sawmill,  boiler  and  engine  and 
fixtures  shall  become  tne  property  of  Griggs 
Bros.,  and  they  witness  our  bands  and  seals 
this  January  23,  1913." 

The  execution  of  tbe  contract  was  not  de- 
nied. The  controversy  was  as  to  the  amount 
due,  and  that  to  be  determined  by  the  quan- 
tity of  lumber  delivered. 

In  charging  tbe  Jury,  his  honor,  tbe  trial 
Judge,  said: 

"I  am  also  requested,  gentlemen,  to  charge 
you,  and  I  do  charge  you,  that  the  contract  in 
this  case  provides  for  delivery  of  the  lumber  at 
Ruby,  or  Mt  Groghan,  and  defendant  can  only 
charge  plaintiSs  with  such  as  was  delivered  to 
such  points  to  tbe  plaintiffs.  .That  is  the  con- 
tract, and  it  is  in  writing,  and  there  can  be  no 
dispute  about  it  and  I  charge  you  that" 

A  careful  reading  of  the  contract  shows 
that  a  part  of  the  lumber  was  to  be  "backed" 
by  Graves;  "Griggs  Bros,  furnishing  the 
timber  and  doing  the  delivering  of  the  lun^ 
ber."    The  1,  2,  and  3  boards  were  to  be  de- 


livered by  Graves  at  Bnby  and  Mt  Grc^han. 
This  charge  eliminated  all  but  tbe  1,  2,  and 
3  Iwards,  and  was  error. 

Tbe  judgment  is  reversed,  and  the  case  re- 
manded for  a  new  trial. 

GART,   C.   J.,   and    HTDBICE,   WATTS, 
and  GAGE^  JJ.,  concur. 


(lot  s.  c.  4a) 

STONE  T.  COLUMBIA,  N.  &  U  B.  CO. 
(No.  9623.) 

(Supreme  Conrt  of  South  Carolina.    Feb.  10, 
1917.) 

1.  Appeal    and    Esbob    «=s>1029— Review— 
Habuless  Ebbob. 

In  an  action  for  death  of  a  railroad  servant 
if  it  appears  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  defoidant  the  plaintiff 
cannot  recover  in  any  event  and  no  other  erroc 
is  prejudicial  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }§  4035,  4036 ;  Dec.  Dig.  «=s 
1029.] 

2.  Mastcb  and  Servant  «=9286(1)— Acnon 
TOR  Injubies— Evidence. 

Where  a  railroad  servant  was  killed  In  ths 
yard  of  another  railroad  after  leaving  the  only 
track  which  defendant  was  using  and  going 
under  a  car  on  another  track  to  make  an  entry 
in  his  book,  there  was  no  negligence  proven 
against  defendant  and  it  was  entitled  to  a  di- 
rected verdict 

[B!d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  1001;  Dec.  Dig.  «=>286 
(I).] 

Appeal  from  Common  Pleas  Circuit  Gotirt 
of  Richland  County;  I.  W.  Bowman,  Judge. 

Action  by  Roberta  O.  Stone,  administra- 
trix of  the  estate  of  Samuel  B.  Stone,  de- 
ceased, against  the  Columbia,  Newberry  & 
Laurens  Railroad  Company.  Judgment  for 
defendant  (ind  plaintiff  appeals.     Affirmed. 

Frank  G.  Tompkins,  of  Columbia,  J.  M. 
Wise,  of  Chester,  and  W.  Hampton  Cobb,  of 
Columbia,  for  appellant  lories  &  Lylea^  of 
Columbia,  for  respondent 

FRASBR,  J.  This  Is  an  action  for  dam- 
ages for  death  by  wrongfnl  act,  and  ia 
brought  by  the  plaintiff  as  adnflnlstrsitrlz 
of  ber  husband,  Samuel  Stone.  Samuel 
Stone  was  a  car  repairer.  In  tbe  employ  of 
the  defendant  Mr.  Stone  was  working  on  a 
car  on  track  No.  4,  in  the  yard  of  tbe  At- 
lantic Coast  Line  Railroad  Company.  While 
Mr.  Stone  was  at  work  on  tbe  car  of  tbe 
defendant  on  track  No.  4,  he  was  directed 
by  a  representative  of  the  Atlantic  Coast 
line  Railroad  Company,  to  take  up  bis  blue 
flag  and  come  out  from  under  tbe  car  as 
they  were  about  to  run  a  train  in  on  No.  4. 
Mr.  Stone  obeyed  the  order,  and  went  under 
a  car  on  track  No.  6,  it  seems,  to  make  an 
entry  in  his  book.  The  Coast  Line  engine 
came  back  on  track  No.  6  Instead  of  No.  4, 
caught  Mr.  Stone  under  the  car,  and  killed 
hinr.     Tbe  plaintiff  brought  action  against 
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the  Ckiast  Line  for  the  death.  This  court 
held  In  that  case,  reported  In  96  S.  C.  228, 
80  S.  E.  433,  that  no  recovery  could  be  had 
against  the  Coast  Line,  Inasmuch  as  the  de- 
ceased did  not  comply  with  the  blue-flag 
rule,  and  as  a  matter  of  law  the  defendant 
In  that  case  was  not  responsible.  The  irfaln- 
tlff  then  brought  this  action  against  the  de- 
fendant herein,  the  Columbia,  Newberry 
and  Laurens  Railroad  Company.  The  case 
was  tried  before  Judge  I.  W.  Bowman,  who 
directed  a  veidlct  for  the  defendant,  and 
the  plaintiff  took  this  appeal  on  the  follow- 
ing exceptions: 

"L  Because  his  honor  erred  in  admitting  in 
evidence  the  record  of  the  case  of  Roberta  C. 
Stone  against  the  Atlantic  Coast  Line  Railroad, 
whereas  he  should  have  held  that  said  record 
was  irrelevant,  and  ^id  not  constitute  any  de- 
fense to  the  cause  of  action  alleged  in  the  com- 
plaint, nor  was  it  responsive  to  any  of  the 
allegations  of  the  answer. 

"11.  Because  bis  honor  erred  in  directing  a 
verdict  on  the  ground,  'Because  the  evidence 
does  not  permit  of  a  reasonable  inference  that 
there  was  any  negligence  on  the  part  of  the 
defendant  wiUiin  the  allegations  of  the  com- 
plaint having  any  proximate  causal  connection, 
with  the  injuries  and  death  of  plaintiff's  In- 
testate,' whereas  he  should  have  held  that  there 
was  testimony  from  which  the  jury  could  have 
concluded  that  the  direct  and  proximate  cause 
of  the  death  of  the  deceased  was  the  negligence 
of  the  defendant. 

"ni.  Because  hia  honor  erred  In  directing  a 
verdict  in  favor  of  the  defendant  on  the  ground, 
'Because  the  only  reasonable  inference  to  be 
drawn  from  the  evidence  is  that  the  plaintiff's 
intestate  was  guUty  of  contributory  negligence 
which  operated  as  a  proximate  cause  of  his 
own  injuries  and  death,  without  which  they 
would  not  have  occurred,'  whereas  he  should 
have  held  that  the  testimony  showed  that  there 
could  have  been  reasonable  inference  drawn 
from  the  same  other  than  that  the  intestate's 
contributory  negligence  operated  as  a  proximate 
cause  of  his  death. 

"IV.  Because  his  honor  erred  in  directing  a 
verdict  in  favor  of  the  defendant  on  the  ground 
that  the  judgment  in  the  case  of  Roberta  O. 
Stone  against  the  Coast  Line  was  a  bar  to  this 
action,  in  that  it  was  res  adjudicata,  whereas 
he  should  have  held  that  same  was  not  a  bar 
to  this  action,  and  therefore  was  not  res  ad- 
jndicata,  in  that  it  did  not  adjudicate  the  merits 
of  the  case  between  the  same  parties  or  their 
privie*" 

[1]  L  It  Is  very  manifest  that  If  the  sec- 
ond exception  cannot  be  sustained,  the  oth- 
er questions  are  academic,  and  need  not  be 
considered.  If  It  appears  that  there  is  no 
eridence  of  negligence  on  the  part  Ol  the  de- 
fendant, then  the  plalntUF  cannot  teeaver 
in  any  eroit,  and  no  other  error  la  iw^n- 
dldaL 

[2]  nie  yard  in  which  the  deceased  was 
working  belonged  to  the  Coast  line,  and 
wUle  the  defendant  had  the  right  to  use 
tracks  Na  4  and  No.  6,  It  was  using  only  No. 
4.  Track  No.  5  was  In  possession  of  and  nsed 
by  the  Coast  Line.  The  movement  of  the 
Coast  Line  train  killed  Mr.  Stone.  The 
plaintiff  was  confined  onder  the  case  as  dis- 
rtosed  to  rely  npoa  an  tmsafe  place  to  work. 


Plaintiff  undertook  to  show  that  the  tracks 
were  too  close  together  for  this  kind  of  re- 
pair work.  In  this  plaintiff  failed.  If 
plaintiff  had  shown  that  the  tracks  were  too 
close,  It  would  not  have  appeared  to  be  the 
proximate  cause  of  the  death,  because  the 
deceased  went  away  from  track  No.  4  over 
to  track  Xo.  5  and  sat  down  on  a  cross-tie 
to  make  an  entry  on  his  book.  A  difference 
of  a  few  feet  could  not  have  made  any  dif- 
ference In  Mr.  Stone's  position  or  in  the  re- 
sult. Again,  make  track  No.  4  as  danger- 
ous as  you  will,  the  Injury  was  not  received 
in  track  No.  4;  neither  was  It  Inflicted  in 
going  to  or  returning  from  track  No.  4. 
The  negligence,  if  any,  was  the  negligence  of 
the  Coast  Line  and  not  of  the  defendant 

It  appearing  that  there  was  no  negligence 
proven  against  the  defendant,  it  was  en- 
titled to  ft  directed  verdict  in  Its  favor. 
There  being  no  negligence  shown,  the  other 
questions  do  not  arise. 

Tba  judgment  is  affirmed. 

OABT,  a  J.,  and  HXDBICK  and 
WATTS,  JJ.,  concur. 

OAOB,  J.,  took  no  part. 


(106  S.  C.  SI'.') 

BABBON  et  aL  v.    SOUTHERN  SCALE  & 
FIXTURE  CO.    (No.  9800.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 
1917.) 

1.  MOBTOAGXS  «=>558(5)— FOBH  or  DKCBEK. 

Under  Code  Civ.  Proc.  1912,  {  218,  as  to 
joinder  of  causes  of  action,  a  court  may  in  one 
decree  give  judgment  for  the  amount  due  cm  a 
mortgage,  and  also  direct  a  sale  of  the  mortgag- 
ed property. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec  Dig.  «=5»559(e).] 

2.  Judgment  «=»21— Cibtairtt  or  Amount. 

A  judgment  may  not  be  given  for  an  uncer- 
tain amount. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f §  7,  8 ;  Dec.  Dig.  «S=j21.] 

3.  MoBTOAOxs   ®=»494  — Fosu  or   Dxobkx  — 

"JUDOMKNT." 

Under  Code  Civ.  Proc.  1912,  %  304,  defin- 
ing a  "judgment"  as  a  final  determination  of 
the  right  of  the  parties,  a  decree  in  mortgage 
foreclosure,  which,  after  finding  defendant  owed 
plaintiffs  a  certain  sum,  directed  its  payment  on 
or  before  a  certain  date,  and  sale  in  default  of 
payment  was  sufScient  as  a  judgment:  the 
torUier  dlrBoUog,  that  if  the  proceeds  of  sale 
were  insufficient  to  pay  sudi  amount  the  master 
should  report  the  deficiency  and  that  plaindffii 
should  have  judgment  therefor,  being  mere  sur- 
plusage. 

[Ed.  Note.^For  other  cases,  see  Mortgages, 
Cent   Dig.  fS  1441-1446;    Dec.  Dig.  «=i»494. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judgment.] 

4.  JUDOHIMT  $s>271— ENTKT  Or  JUDOUENX— 

Making  up  Judoue^nt  Roix. 
The  entry  of  judgment  in  the  book  of  "Ab- 
stracts of  Judgments"  and  the  making  up  of 
the  judgment  roll  are  but  ministerial  acts,  done 
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for  purposes  of  lien  and  notice,  and  follow  the 
judgment  as  matter  of  course. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  504-C09;    Dec.  Dig.  <8=»2n.] 

Api>eal  from  Ck>mmon  Pleas  Circnlt  Court 
of  Richland  County;  I.  W.  Bowman,  Judge. 

Action  by  Clarendon  W.  Barron  and  an- 
other against  the  Southern  Scale  &  fixture 
Company.  Judgment  for  plaintiffs.  From  an 
order  refusing  to  vacate  the  entry  of  judg- 
ment, defendant  appeals.     AflSrmed. 

Melton  &  Belser,  of  Columbia,  for  appel- 
lant Frank  G.  Tompkins  and  W.  D.  Bar- 
nett,  both  of  Columbia,  for  respondents. 

GAOE,  J.  Apx>eal  from  an  order  of  the 
circnlt  court  The  order  was  made  on  a 
motion  by  the  defendant  to  vacate  an  entry 
of  judgment  against  It  In  the  book  of  Ab- 
stracts of  Judgments.  The  motion  was  re- 
fused, and  the  defendant  has  appealed. 

The  action  arises  out  of  this  recital:  The 
defendant  executed  to  one  Twitty  a  bond 
and  mortgage,  and  the  same  were  assigned 
by  Twitty  to  the  plaintiffs.  Action  to  fore- 
close the  mortgage  was  begun,  the  master 
made  his  report,  and  the  court  made  on  Oc- 
tober 26,  1915,  a  decree  for  the  sale  of  the 
property.  On  November  9,  1915,  judgment 
for  $2,926.21  was  entered  In  the  book  of  Ab- 
stracts of  Judgments,  and  on  December  6, 
1915,  the  master  sold  the  mortgaged  prem- 
ises. On  January  29,  1916,  the  defendant 
gave  to  the  National  Loan  &  Exchange  Bank 
a  mortgage  for  $11,450  on  all  Its  property. 
The  real  contest  in  the  Instant  case  Is  be- 
twixt this  mortgage  creditor  and  the  Judg- 
ment creditors  afore  described.  The  sug- 
gestion of  the  defendant  is,  for  the  defend- 
ant nominally  makes  the  question,  that  the 
words  of  the  court's  decree  of  foreclosure 
were  not  sufficient  to  create  a  judgment.  And 
that  is  the  whole  case,  though  there  are  four 
exceptions.  The  master  reported  that  there 
was  due  and  owing  to  the  plaintiff  on  Octo- 
ber 25,  1915,  all  told  $2,897.91.  The  court 
found,  inter  alia,  "that  there  is  now  due 
plaintiffs"  the  amount  above  stated,  and  or- 
dered: 

"That  the  defendant,  Southern  Scale  &  Fix- 
ture Company,  do,  on  or  before  the  10th  day 
of  November,  1915,  pay  to  the  plaintiffs,  C.  W. 
Barron  and  Sarah  P.  Bovlston,  or  their  attor- 
neys, the  sum  of  $2,897.91,  with  interest  from 
the  25th  day  of  October,  1915,  together  with 
the  costs  and  disbursements  of  the  plaintiffs 
«nd  their  attorneys  to  be  taxed  by  the  clerk." 
And  further,  "on  default  of  payment  at  or  be- 
fore the  time  herein  indicated  "  the  mortgaged 
premises  should  be  sold.  And,  again,  "If  the 
proceeds  of  sale  be  insuiiicient  to  pay  the 
amounts  hereinbefore  authorized  to  be  paid  out 
of  the  said  proceeds,  with  interest,  costs,  dis- 
bursements, and  taxes,  as  aforesaid,  the  said 
master  do  report  the  deficiency,  and  that  the 

Slaintiffs   have  judgment  therefor   against   the 
efendant.  Southern  Scale  &  Fixture  Company." 

These  are  the  relevant  parts  of  the  de- 
cree. It  is  on  the  words  last  quoted  the  ap- 
IwUants  rely  to  show  that  no  judgment  was 


given  as  of  the  date  of  the  decree,  and  that 
there  was  therefore  no  warrant  to  enter  the 
judgment  In  the  book  of  "Abstracts  of  Judg- 
ments" on  November  9,  1915. 

Before  the  act  of  1894  (21  Stats.  816),  It 
was  held  that,  In  an  action  for  foreclosure,  a 
money  judgment  might  not  be  rendered 
against  the  mortgagor  until  a  sale  of  the 
mortgaged  premises  and  a  report  of  the  de- 
ficiency. Hull  V.  Xoung,  29  S.  C.  64,  6  S.  E. 
938;  Parr  v.  Lindler,  40  S.  C.  193,  18  S.  E. 
636;  Cook  v.  Jennings,  40  S.  a  205,  18  S. 
E.  640. 

[1]  Under  the  old  practice,  the  appellant's 
view  Is  sound.  But  the  statute  of  1894  was 
manifestly  enacted  to  establish  a  markedly 
different  rule  of  procedure.  By  It  a  court 
may  In  one  decree  give  judgment  for  the 
amount  due,  and  also  direct  a  sale  of  proper- 
ty mortgaged  to  secure  that  debt.  Code  of 
Procedure,  8  218. 

The  appellant  does  not  deny  that  the  court 
might  have  given  judgment,  but  It  Is  de- 
nied that  BO  much  was  done.  So  the  only  Is- 
sue is:  Did  the  decree  of  the  circuit  court 
use  sufficient  and  apt  words  to  create  a  Judg- 
ment? A  "Judgment"  Is  defined  to  be  the 
final  determlnatlcm  of  the  rights  of  the  par- 
ties In  the  action.  Code,  {  304.  In  the  in- 
stant case  the  court  found  that  on  a  day 
certain  the  defendant  was  due  to  the  plain- 
tiff a  sum  certain,  and  ordered  the  same  to 
be  paid  on  a  day  certain.  There  was  nothing 
else  to  find. 

Counsel  did  not  deny,  at  the  hearing,  that, 
if  the  court  had  added  the  formal  words 
"and  the  plaintiff  shall  have  judgment  there- 
for," the  matter  would  not  be  open  to  ques- 
tion. 

[2,  3]  But  when  the  debt  was  finally  fixed 
as  due,  and  on  a  fixed  day,  and  its  payment 
was  directed,  all  the  features  of  a  judgment 
were  present  See  Morgan  v.  Morgan,  45  S. 
C.  323,  23  S.  E.  64.  Id  certum  est  quod  cer- 
tum  reddl  potest  The  circumstances  relied 
on  by  the  appellant  to  Indicate  that  there 
was  no  intention  of  the  court  to  give  a  pres- 
ent judgment,  to  wit,  the  last-quoted  clause 
above  referred  to,  is  at  best  equivocal.  That 
clause  either  purported  to  give  a  present 
judgment  for  a  deficiency,  or  It  did  not  Its 
words  Indicate  the  former;  If  that  be  so, 
the  clause  was  insufficient  to  that  end.  A 
judgment  speaks  in  the  present;  a  present 
judgment  may  In  the  nature  of  the  case -not 
be  given  for  an  uncertain  amount  The  otber 
horn  of  the  dilemma  is  that  the  clause  did 
not  purport  to  give  a  present  Judgment.  If 
that  be  so,  then  there  is  no  inconsistency  be- 
twixt the  clause  and  the  particular  findings 
of  the  court  before  referred  to.  If  the  scrive- 
ner of  a  purely  formal  decree  for  foreclo- 
sure had  any  Intent,  and  If  it  was  to  follow 
the  practice  which  prevailed  before  the  act 
of  1894,  he  would  have  directed: 

"That  the  master  do  report  any  deficiency  that 
might  occur,  and,  upon  coming  in  of  the  report. 
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the  plaintiffs  should  have  leave  to   apply  for 
judgment  therefor." 

That,  howeyer,  was  not  done,  In  words  or 
in  effect  The  clause  was  at  most  then  but 
SQipiusage,  an  unwarranted  and  Irrelevant 
direction;  and  It  did  not  at  all  modify 
that  which  the  court  had  definitely  found 
aforetime,  to  wit,  that  the  defendant  owed 
the  plaintiffs  a  fixed  sum,  on  a  fixed  day, 
with  direction  to  pay  it. 

[4]  The  entry  of  the  event  In  the  book  of 
"Abstracts  of  Judgments,"  and  the  making 
np  of  the  "Judgment  roll,"  were  ministerial 
acts,  done  for  purposes  of  lien  and  notice, 
and  followed  the  Judgment  as  matter  of 
coarse. 

The  order  below  is  affirmed. 

GABY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


a06  S.  C.  SJ7) 

WHITE  et  al.  v.  ATLANTIC  COAST  LINE 
R.  CO.     (No.  9598.) 

(Sapreme  Court  of   South  CaroUna.     Feb.  8, 
1917.) 

Railboads  «=>360(1)— Irjtbiis  at  Cbossiro 

—Jury  Case. 
Ii;  an  action  against  a  railroid  for  killing 
two  horses  and  injuring  a  buggy  and  a  gun  in  a 
crossing  collision,  case  held  tor  the  jury  under 
the  evidence. 

[Ed.  Kote.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1152;   Dec.  Dig.  <S=>3aO(l).] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Berkeley  County;  R.  W.  Memminger, 
Judge. 

Action  by  J.  D.  White  and  O.  W.  White 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  api)eals.     Judgment  affirmed. 

Mordecal  &  Gadsden  &  Rutledge  and  Oo- 
tavus  Cohen,  all  of  Charleston,  for  appellant 
K.  J.  Dennis,  of  Moncks  Corner,  for  respond- 
ents. 


GAGE,  J.  Tort  for  the  negligent  injury  to 
personal  property.  Defense,  the  Injury  re- 
sulted from  the  plaintiffs'  contributory  neg- 
ligence. The  thing  hurt  was  a  buggy  and 
two  horses  attached ;  the  horses  were  killed, 
and  the  buggy  and  a  gun  were  demolished. 
The  instrumentality  was  a  rapidly  moving 
freight  train.  The  place  was  at  Galllard's 
crossing  of  the  railroad  track  by  a  dirt  high- 
way, in  a  deep  curve  of  the  track,  and  Just 
out  of  a  cut  The  verdict  was  for  the  plaln- 
Uffs  for  $600. 

There  are  three  exceptions;  but  there  is 
only  one  question,  and  that  is,  Was  there  tes- 
timony tending  to  show  such  negligence  of 
the  defendant  that  caused  the  hurt?  The 
third  exception  makes  reference  to  the  rule 
in  Danner's  Case;  but  there  is  no  pretense 
that  the  rule  was  applied  by  the  court  below, 
or  that  it  now  has  any  relevancy  to  the  case. 


The  circmnstances  of  the  accident  were 
these:  The  plaintiffs  were  driving  a  pair  of 
horses  hitched  to  a  buggy,  and  as  the  horses 
walked  upon  the  railroad  track  at  the  cross- 
ing, the  tongue  of  the  buggy  dropped  down 
and  halted  the  horses;  one  of  the  plaintiffs 
Jvunped  out  of  the  buggy  to  look  after  the  bro- 
ken part  and  Just  then  and  almost  immedi- 
ately the  train  of  cars  came  upon  the  team. 

The  plaintiffs  testified  there  was  no  signal 
of  the  train's  approach,  by  bell  or  by  whistle ; 
had  there  been  they  would  not  have  driven 
upon  the  track.  It  was  late  in  the  nighttime, 
and  the  night  was  dark,  and  the  headlight 
was  aflame.  It  is  true  the  train  crew  testi- 
fied that  the  signals  were  given ;  but  of  the 
truth  of  the  matter  the  Jury  had  to  Judge.  If 
not  given,  that  of  course  was  negligence. 

The  real  contention  of  the  defendant  was 
that  the  signals  were  not  necessary  to  pro- 
tect a  traveler  who  knew  from  other  sources 
of  the  train's  near  approach.  That  may  be 
true ;  but  the  only  testimony  tending  to  prove 
such  knowledge  was  that  of  the  plaintiffs. 
They  swore  that  Just  as  they  were  on  the 
track  they  saw  the  headlight,  maybe  a  quar- 
ter of  a  mile  away. 

The  plaintiffs  further  testified  the  Impact 
took  place  in  a  minute  after  they  were  on 
the  track ;  and  the  defendant's  vrttnesses  tes- 
tified the  train  was  running  20  or  25  miles 
an  hour.  There  was  no  testimony  that  the 
plaintiffs  had  notice  of  the  near  approach  of 
the  train  in  sufficient  time  to  have  escaped 
the  collision ;  and  notice  could  serve  no  oth- 
er end  to  defeat  their  right 

The  court  was  right, to  send  the  case  to 
the  Jury;  and  the  Judgment  is  affirmed. 

GARY,  C.  J.,  and  HYT>RICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


OM  8.  0.  428) 

CLARK  V.  DUNBAR  et  al.     (No.  9619.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 
1917.) 

Affeai,  ano  Ebbob  «=s>337(1)  —  PsxitATuar. 
Appeal,. 
In  an  action  for  partition,  where  the  first 
order  of  sale  did  not  provide  for  a  failure  of 
the  purchaser  to  comply,  or  order  a  resale,  and 
where  a  subsequent  order  of  sale  did  not  pro- 
vide for  a  resale  in  case  of  purchaser's  failur« 
to  comply  with  the  bid,  but  where  the  third  ordef 
for  a  resale  provided  for  judgment  against  the 
bidder  for  a  deficiency,  if  the  property  failed  to 
bring  as  much  as  it  did  on  the  last  sale,  the  pur- 
chaser being  the  same  at  all  the  sales,  an  appeal 
before  the  third  sale  from  the  order  as  to  a  defi- 
ciency judgment  was  premature,  as  it  could  not  b« 
then  determined  whether  appellants  would  be  in- 
jured or  not ;  the  notice  of  intention  to  appeal 
g reserving  all  appellants'  rights  for  the  fina> 
earing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1877,  1878 ;  Dec.  Dig.  <S=> 
337(1).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;   H.  F.  Rice,  Judge. 
Action    for    partition    by   Nina   A.    Clark 
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against  Jezmle  Dunbar  and  otbers.  From  an 
order  for  a  Judgment  for  a  deficiency  based 
on  the  last  sale,  defendants  appeaL  Appeal 
dismissed. 

James  H.  Hammond,  of  Columbia,  for  ap- 
pellants. John  D.  Lee,  of  Columbia,  for  re- 
spondent. 

ERASER,  J.  This  Is  an  action  for  parU- 
tlon.  A  sale  was  ordered.  Several  sales 
have  been  had,  but  the  purchaser  failed  to 
comply.  The  first  order  of  sale  did  not  pro- 
vide for  a  failure  of  the  purchaser  to  comply 
or  order  a  resale.  At  this  sale  the  bid  was 
$3,300.  A  subsequent  order  of  sale  was  tak- 
en which  did  provide  for  a  resale  In  case  of 
a  failure  of  the  purchaser  to  comply  with 
the  bid,  and  the  resale  was  to  be  made  at  the 
risk  of  the  highest  bidder.  At  this  sale 
the  highest  bid  was  $2,400.  Again  the  pur- 
chaser failed  to  comply,  and  another  order 
was  taken  for  a  resale,  In  which  there  was 
provision  for  a  Judgment  against  the  bidder 
for  a  deficiency  if  the  property  failed  to 
bring  as  much  as  It  did  on  the  last  sal& 
The  purchaser  was  the  same  at  all  the  sales. 

The  appellants  except  to  the  provision  for 
a  Judgment  for  a  deficiency  based  on  the  last 
sale,  and  claim  that  the  amount  of  deficiency 
should  be  based  on  the  first  sale.  It  is  very 
manifest  that  it  does  not  and  cannot  be 
determined  at  this  state  of  the  case  whether 
the  appellants  will  be  Injured  or  not  At 
the  next  sale  the  property  may  bring  more 
than  It  did  at  the  first  sale,  and  If  It  should 
do  so,  no  one  Is  hurt  The  appellants  have 
served  notice  of  appeal  from  the  order,  and 
If  It  shall  appear  from  the  result  of  the  sale 
to  be  had  that  unlawful  prejudice  has  been 
suffered,  It  will  be  time  enough  to  consider 
the  alleged  error.  The  notice  of  Intention 
to  appeal  preserves  all  of  appellants'  rights 
for  the  final  bearing. 

This  hearing  on  appeal  Is  premature,  and 
on  that  account  Is  dismissed. 


(106  S.  C.  419) 

BAKER  et  al.  ▼.   MBTROPOI/ITAN  MFE 
INS.  CO.     (No.  9618.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 
1917.) 

1.  IirSURANCE     <g=>646(3)— IJmt     INSUHANCE— 

Action  on  Policy— PBESUitPnoN  and  Bur- 
den OF  Proof. 
In  an  action  upon  a  life  insurance  policy, 
defended  on  the  ground  that  the  policy  by  its 
terms  -was  void  in  that  insured,  when  it  was  ex- 
ecuted and  delivered,  had  cancer,  the  burden  of 
establishing  the  defense  wns  on  the  defendant, 
end  plaintiffs'  possession  of  the  policy  was  pri- 
ma fade  evidence  of  their  right  to  recover.    . 

[Ed.   Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  §§  1565, 1653 ;   I>ec.  Dig.  «=>e46(3).] 

2.  INSOKANCE  *=»6e8(7)— LlFB  INSURANCE— 

Action— Question  fob  Jukt. 
In  such  action,  held,  on  the  evidence,  that 
whether  insured  was  in  good  health  when  the 


policy  was  executed  and  deUvered  was  for  the 

jury.     • 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Die.  |$  1737-1740,  1758-1760;   Dec.  Dig. 

8.  Trial    «S9130(1)— Issues— <}uE9iioir    fob 

JURT. 

Where  there  is  any  competent  evidence  rele- 
vant to  the  case  in  favor  of  the  plaintiff,  tiie  is- 
sues must  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gj  332,  333,  338-841;  Dec.  Dig.  <^» 
139(l).f 

4.  Insurance  «=>668(15)— Life  Insurance:— 
Action  on  Policy— Question  for  Jurt— 
Waiver. 

In  an  acti(Mi  upon  a  policy  of  life  insurance, 
defended  on  the  ground  of  its  avoidance  because 
insured  when  it  was  executed  had  cancer,  evi- 
dence held  to  make  the  insurer's  waiver  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1743,  1748,  1761,  1767,  1770; 
Dec.  Dig.  (8=9668(15).] 

5.  Insurance    «=>665(S)— Life   Insuranoe— 

EVIDEUtCE. 

An  examination  fit  the  deceased  br  a  phvsi- 
dan  chosen  b:^  the  insurer  is  some  eviaence  that 
a  disease,  which  under  the  terms  of  the  policy 
would  have  avoided  it,  did  not  exist  when  the 
poUcy  was  executed. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  lTll-1716;  Dec.  Dig.  «=»665(3).l 

6.  Insurance  €=»GC5(8)— Life  Insurancb— 
Evidence— Waiver. 

An  examination  of  the  deceased  by  a  physi- 
cian chosen  by  the  insurer  is  some  evidence  that 
the  existence  of  a  disease,  which  by  the  terms 
of  the  policy  would  have  avoided  it  was  known 
to  and  waived  by  the  insurer, 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1725;   Dec.  Dig.  «s>666(8).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;  D.  D.  McOoll,  Judge. 

Suit  by  Mrs.  Nannie  E,  Baker  and  an- 
other against  the  Metropolitan  Life  Insur- 
ance Company.  Judgment  for  plaintiffs,  mo- 
tion for  new  trial  overruled,  and  defend- 
ant excepts  and  appeals.  Exceptions  over- 
ruled, and  Judgment  afllrmed. 

W.  E.  EUlott  Jr.,  and  E.  W.  Mulllns,  both 
of  Columbia,  and  Sam  E.  McFadden,  of 
Chester,  for  appellant  Gaston  &  Hamilton, 
of  Chester,  for  respondents. 

WATTS,  J.  This  Is  a  salt  on  a  policy  of 
Insurance  on  the  life  of  Mrs.  Josle  I>11I, 
In  which  policy  Nannie  E.  Baker,  the  plain- 
tiff In  this  action.  Is  named  as  beneficiary. 
The  case  was  tried  before  his  honor,  D.  D. 
McColl,  as  special  Judge,  and  a  Jury  at  the 
November  term  of  the  court  1916,  for  Chea- 
ter county.  At  the  conclusion  of  all  the  tes- 
timony In  the  case,  defendant's  attorneys 
made  a  motion  for  a  directed  verdict  In 
favor  of  the  defendant  on  the  ground  that 
the  policy  In  express  terms  states  that  It 
Is  void  If  at  the  time  It  executed  and  de- 
livered the  policy  the  party  Insured  had 
cancer,  and  that  the  evidence  In  the  case 
leads  to  the  uncontradicted  conclusion  that 
at  the  time  of  Insumuce  and  delivery  of  the 
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policy  Insured  did  have  cancer.  This  motion 
was  orerruled  by  the  court,  and  the  case 
submitted  to  the  Jury,  who  rendered  a  ver- 
dict in  favor  of  the  plalntifF  in  the  sum  of 
$105,  with  Interest  thereon  at  the  rate  of 
7  per  cent,  per  annum  from  April  21,  1913. 
Thereupon  a  motion  for  a  new  trial  was 
made  upon  the  same  grounds  that  the  mo- 
tion for  a  directed  verdict  was  made,  and 
upon  the  further  ground  that  his  honor  com- 
mitted error  of  law  In  charging  the  Jury  and 
the  usual  claim  that  the  verdict  was  cop- 
trary  to  the  evidence.  This  motion  being 
OTemded  and  Judgment  entered,  defend- 
ant appeals,  and  by  Itp  exceptions  raises 
three  grounds  for  reversal: 

[1]  1.  That  the  circuit  judge  should  have 
directed  a  verdict  for  the  defendant  We 
Bee  no  error  In  his  honor's  submitting  the 
case  to  the  Jury.  The  burden  was  on  the 
defendant  to  estabUsh  its  contention  that  the 
insured  had  cancer  before  and  at  the  time 
the  policy  was  issued.  The  plaintiffs  had  the 
policy  which  was  the  contract  of  Insurance, 
and  that  was  prima  fade  evidence  of  their 
right  to  recover. 

[2]  There  was  ample  evidence  to  go  to  the 
Jury  for  them  to  say  at  the  time  the  policy 
was  Issued  and  delivered  whether  or  not  the 
insured  was  in  good  health. 

The  defendant's  physician,  who  In  person 
saw  the  Insured,  gave  his  opinion  that  she 
was  In  good  health,  and  he  recommended 
her  as  "first  class."  The  deceased  stated  In 
her  application,  which  was  in  writing  and 
put  In  evidence,  that  she  had  suffered  only 
from  "la  grippe"  and  had  employed  no  doc- 
tor in  two  years  prior  to  the  application  ex- 
cept Dr.  Cowherd.  The  agent  of  the  defend- 
ant who  took  the'  application  by  his  cer- 
tificate stated  that  the  applicant  appeared 
to  be  a  good  risk.  The  defendant  had  am- 
ple opportunity  to  Investigate  and  satis^ 
Itself  as  to  the  statements  made  by  Mrs. 
Dill  before  the  policy  was  issued.  If  they 
were  satisfied  and  Issued  the  policy,  they 
cannot  now  be  beard  to  say  that  the  doctor 
selected  by  them  to  represent  them  made 
a  mistake,  and  that  the  insured  was  not 
healthy  and  bad  cancer,  In  the  absence  of  a 
false  or  fraudulent  representation  made  by 
the  Insured,  and  there  is  not  the  slightest 
evidence  of  this  in  the  whole  testimony,  for 
all  three  of  the  doctors  put  up  by  the  de- 
fendant say  that  they  did  not  tell  her  that 
die  had  cancer.  There  is  a  conllict  of  evi- 
dence as  to  whether  she  had  cancer  at  all, 
whether  It  was  before  or  after  the  policy 
was  issued.  It  was  for  the  Jury  to  decide 
the  evidence  as  to  the  Issues  on  the  case. 

[3]  The  defense  interposed  was  an  affirma- 
tive defense,  and  the  burden  of  proof  is  on 
the  defendant.  Where  there  is  any  compe- 
tent evidence  relevant  to  the  case  In  favor  of 
the  plaintiff,  the  issues  must  go  to  the  Jury 
to  be  decided  by  them.    That  has  been  de- 


cided so  often  by  this  court  and  in  so  many 
cases  that  quotation  of  cases  Is  unnecessary 
as  being  useless  la6or  and  "mere  weariness 
of  flesh." 

This  exception  is  orerruled. 

[4]  The  second  exception  charges  error 
that  "the  circuit  Judge  should  not  have  mod- 
ified the  defendant's  two  requests  to  charge 
by  charging  in  connection  therewith  the  law 
of  waiver."  And  the  third  ground  is  that 
"the  circuit  Judge  in  his  general  charge 
should  not  have  charged  the  law  as  to  waiv- 
er." 

There  were  some  circumstances  In  the  case 
whereby  it  could  be  Inferred  that  the  In- 
sured thought  that  she  h(id  made  a  bind- 
ing agreement  with  the  defendant  when  the 
policy  was  Issued  and  delivered  to  her,  and 
she  relied  on  this,  and  there  was  enough 
evidence  in  the  case  as  to  waiver  for  it  to  go 
to  the  Jury.  Wallace,  the  company's  physi- 
cian, had  every  opportunity  to  satisfy  him- 
self as  to  her  state  of  health  and  physical 
condition,  and  if  he  did  not  see  fit  to  do  so 
then  it  was  his  fault.  He  was  the  repre- 
sentative of  the  company' and  could  and 
should  have  known.  They  thought  her  a 
good  enough  risk  to  receive  her  money ;  she 
was  a  good  risk  while  alive. 

[t,  8]  It  has  been  held  by  this  court: 

"An  examination  of  the  deceased  by  a  physi- 
cian chosen  hj  the  insurer  is  some  evidence  of 
one  or  two  things:  Either  that  the  disease  did 
not  exist,  or  that  its  existence  was  known  to 
and  waived  by  the  insurer."  Gamble  v.  Metro- 
politan Lite  Ins.  Co.,  95  S.  C.  106,  78  S.  E.  875. 

In  view  of  all  the  evidence  In  the  case,  we 
fail  to  see  that  the  circuit  Judge  was  In  er- 
ror.   All  exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  O.  J.,  and  HTDRICK,  FRASBR, 
and  GAGE,  jj., 'concur. 

a06  8.  C.  861) 
DAVIS  V.  ATLANTIC  COAST  LINE  R.  CO. 
(No.  8602.) 

(Supreme  Court  of  South  CanriSna.     Feb.  10, 
1917.) 

Appkal  and  Ebrob  «=>781(1)— Dismissal  of 

Appeait— Academic  Question. 
Where  a  railroad  In  a  suit  for  wages  admit- 
ted owing  the  wages,  but  alleged  that  they  were 
withheld  because  another  had  presented  plain- 
tiff's power  of  attorney  to  collect  the  wages, 
notified  the  attorney  under  that  power  to  come 
in  and  defend,  and  asked  the  court's  directions 
as  to  paying  the  wages,  and  the  attorney,  though 
not  joining  as  a  party,  testified  as  a  witness  and 
odmitted  that  he  had  returned  the  power  of  at- 
torney to  the  plaintiff  at  the  latter  s  request  to 
avoid  causing  his  discharge,  an  appeal  by  the 
railroad  from  a  judgment  for  the  plaintiff  pre- 
sented only  academic  questions,  and  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  63,  3122;  Dec.  Dig.  «=> 
781(1).] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County ;  S.  W.  G.  Shlpp,  .Tudee. 

Action  by  Tony  Davis  against  the  Atlantic 


'or  other  csaea  see  aame  topic  and  UEY-NUHBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by  VjUOQIC 


326 


81  SOUTHEASTBBN  BEPORTEB 


(S.C. 


Coast  Line  Ballroad  Company.  Judgment 
for  the  plaintiff  In  the  circuit  court  on  appeal 
from  a  magistrate's  court,  and  defendant  ap- 
peals.   Appeal  dismissed. 

McNeill  &  Oliver,  of  Florence,  for  appel- 
lant. Mitchell  &  Lynch,  of  Florence,  for  re- 
spondent 

FRASE^  J.  The  appellant  states  hla  case 
as  follows : 

"This  was  an  action  brought  by  Tony  Davis 
in  a  magistrate's  court  to  recover  from  Atlantic 
Coast  Line  Railroad  Company  certain  wages 
due  to  him  as  laborer  for  said  company.  The 
defendant  admitted  the  indebtedness,  but  set 
up  by  way  of  defense  that  the  reason  for  its 
not  paying  such  wages  to  the  plaintiff  was  that 
one  W.  G.  Roscoe  hod  demanded  payment  to  hiin 
of  the  money  by  virtue  of  a  power  of  attorney 
apparently  given  to  him  by  the  plaintiff  and 
which  authorized  him  to  demand  and  receive 
such  wages  of  the  defendant;  the  defendant  in 
the  meantime,  after  service  of  the  complaint, 
having  served  upon  the  said  Roscoe  a  notice  to 
come  in  and  defend  the  suit  or  take  the  steps 
necessary  to  establish  the  validity  of  his  power 
of  attorney,  or  that  such  judgment  as  should  be 
recovered  by  the  plain  tiff  would  be  pleaded  in 
bar  of  any  action  that  he  might  thereafter  bring 
to  recover  such  wages  of  the  defendant,  and  the 
defendant  asked  the  direction  of  the  court  as  to 
whom  such  wages  should  be  paid.  The  plaintiff 
set  up  by  way  of  reply  that  the  power  of  attor^ 
ney  in  question  conveyed  a  naked  power,  revo- 
cable at  the  will  of  the  plaintiff,  and  that  it  bad 
been  so  revoked;  that  said  power  of  attorney 
was  rendered  void  and  of  no  effect  because  two 
powers  of  attorney,  identical  in  terms  and  of  the 
same  date,  had  been  given  by  the  plaintiff  to  the 
said  Roscoe;  and,  further,  that  since  the  said 
Roscoe  had  received  a  part  of  the  plaintiff's 
wages  previously  and  had  then  surrendered  to 
the  plamtiff  one  of  said  powers  of  attorney,  this 
operated  as  a  revocation  of  both.  The  magis- 
trate found  tot  the  plaintiff,  and  upon  appeal 
to  the  circuit  court  his  honor.  Judge  S.  W.  O. 
Shipp,  sustained  the  magistrate.  Within  due 
time  notice  of  appeal  to  this  court  was  served ; 
one  ground  only  being  relied  'upon. 

"Argument. 

"By  express  terms  of  the  power  of  attorney 
given  to  W.  6.  Roscoe  by  the  plaintiff-respond- 
ent the  said  Roscoe  had  exclusive  right  to  recov- 
er and  receive  all  wages  due  from  the  defendant- 
appellant  to  the  plaintiff-respondent,  and,  fur- 
tner,  the  plaintiff-respondent  had  therein  stipu- 
lated that,  should  he  at  any  time  receive  any 
such  wages,  they  should  nevertheless  be  held 
by  him  in  trust  for  the  sole  use  and  benefit  of 
the  said  W.  G.  Roscoe  and  no  other,  and  should 
be  forthwith  delivered  to  him." 

W.  O.  Roscoe  was  present  at  the  trial,  and 
testified  as  follows: 

"This  power  of  attorney  that  is  marked  Ex- 
hibit A  was  made  to  me.  I  did  present  tliis 
power  of  attorney  to  Special  Paymaster  Jacobs 
of  defendant  company  on  the  8th  of  July,  1015, 
and  the  24th  of  July,  1915.  (Plaintiff  admits 
that  demand  was  made  by  witness.) 

"No  cross-examination. 

"Redirect:  This  power  of  attorney,  marked 
F.xhibit  B.  was  given  to  paymaster  at  Mars 
Bluff  and  he  was  instructed  to  hold  up  plaintiff's 
money  on  it.  No  money  was  paid  to  me  by  the 
Coast  Line  for  Tony  Davis  on  the  power  of  at- 
torney, marked  B.  Tony  Davis  asked  me  to 
withdraw  the  power  of  attorney  so  he  would 
not  lose  his  job.  I  did  so,  and  turned  the  pow- 
er over  to  the  plaintiff. 


"Cross-examined:  Tony  Davis  cQd  give  me,  on 
the  day  that  I  gave  him  his  power  of  attorney, 
$15.22,  which  was  all  he  drew.  (Plaintiff's  at- 
torneys hand  witness  a  paper.)  Yes;  I  did 
receive  a  letter  like  that  copy.  (Letter  intro- 
duced and  marked  Exhibit  C.)" 

The  defendant  admits  tlie  debt,  and  Ros- 
coe withdraws  the  power  of  attorney.  The 
question  is  academic. 

The  appeal  is  dismissed. 

GARY,  a  J.,  and  HTDRICK,  WATTS,  and 
OAGB,  JJ.,  concur. 

°™^°"  a06  S.  C.  866) 

TAYLOR    T.    SOUTHESRN    STATES    MFB 

INS.  CO.     (No.  9584.) 

(Supreme  Court  of  South  Candina,     Feb.  10, 

1917.) 

1-  INSURANCB    «=»06S(11)    —    DlSABILITX    — 

Question  roa  Jury. 
Under  life  policy  providing  for  part  pay- 
ment on  physical  disability  which  wholly,  con- 
tinuously and  permanently  incapacitates  insured 
from  carrying  on  any  gainful  occupation,  evi- 
dence held  to  warrant  submission  to  jury  of 
issue  of  disability. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
(3ent  Dig.  H  1745,  1763,  17&4;  Dec.  Dig.  «=> 
668(11).] 

2.   iNBTraARCK  ^=3524— DlSABIUTT— RiOHT  TO 

Payment— "ToTAixT  DiSASLEn." 
An  illiterate  tliree-horse  farmer,  accustomed 
only  to  bodily  labor,  made  by  disease  suddenly 
unfit  tar  it,  comes  within  the  meaning  of  a 
clause  providing  for  part  payment  on  physical 
disability  which  wholly,  continuously,  and  per- 
manently incapacitates  insured  from  carrying 
on  any  gainful  occupation. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1310;    Dec.  Dig.  «=»524. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Totally  Disabled.] 

Appeal  ttont  Common  Pleas  Circolt  Court 
of  Marlon  County;  Thomas  S.  Sense,  Judge. 

Action  by.  Levi  F.  Taylor  against  the 
Southern  States  life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfiSrmed. 

AqnlUa  J.  Onne,  of  Atlanta,  Ga.,  and  Jaa. 
W.  Johnson,  of  Marlon,  for  appellant  Hoyt 
McMillan,  of  MuUlns,  for  respondent 

GAGE,  J.  Action  upon  a  contract  of  In- 
surance. Verdict  fw  the  plaintiff  for  $531.- 
33.  Appeal  by  the  defendant  Tlie  insure 
ance  was  of  the  plaintiffs'  life,  and  for  $2,- 
000;  but  the  contract  evidenced  by  the  pol- 
icy had  this  clause  written  In  It,  to  wit: 

"If  the  insured  shall  furnish  to  the  company 
due  proof  that  he  has  become  physically  dis- 
abled, and  wholly,  continuously,  and  permanent- 
ly incapacitated  from  carrying  on  any  gainful 
occupation,  then  in  such  case,  immediately  on 
such  proof  as  aforesaid  being  furnished  to  the 
company,  the  policy  shall  mature  as  an  endow- 
ment to  the  extent  of  one-fourth  of  the  amount 
insured  hereunder,  which  shall  thereupon  be 
paid  in  cash  to  the  insured,  in  part  payment  of 
the  amount  insured  hereunder. ' 

The  operation  of  that  clause  on  the  testi- 
mony In  the  case  malces  this  lawsuit    Ttie 
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company  insists  that  tbe  testimony  offered 
by  the  plaintiff  does  not  tend  to  prove  that 
ho  "has  become  physically  dlsaUed,  and 
wholly,  continuously,  and  permanently  Inca- 
pacitated from  carrying  on  any  gainful  occn- 
pation."  Therefore  the  defendant  esteems 
that  it  was  entitled  to  have  the  trial  court  to 
so  direct  the  Jury.  And,  while  there  are 
three  exceptions,  the  appellant's  counsel  stat- 
ed at  the  hearing  that  the  chief  ground  of 
the  appeal  was  for  the  court's  refusal  to 
direct  a  verdict.  To  that  alone  we  shall  di- 
rect our  attention ;  for  we  are  of  the  opinion 
that  the  first  and  third  exceptions  are  so  de- 
void of  merit  as  to  need  no  discussion. 

It  was  stated  by  the  general  counsel  of 
the  company,  and  in  the  oral  argun\ent,'that 
clauses  like  that  in  issue  first  began  to  be 
written  in  1006,  and  that  there  has  been  no 
general  construction  of  the  clause  by  the 
courts  of  last  resort  The  insistence  of  the 
defendant  is  that  the  plaintiff's  own  testi- 
mony. Instead  of  proving  total  disability, 
negatives  that  conclusion.  Qo  the  case  de- 
pends upon  what  the  plaintiff  has  said  and 
the  operation  of  his  contract  thereupon.  If 
there  may  be  two  reasonable  opinions  about 
tbe  result  of  this  process  of  deduction,  then 
the  court  was  right  to  leave  the  inference  to 
the  Jury.  That  rule,  like  rules  of  law  gen- 
erally, is  plain  enough;  the  rub  comes  in 
its  application  to  the  facts. 

[1]  We  are  satisfied  that  the  court  was 
right  to  submit  the  issue  to  a  jury.  Tbe  set- 
ting of  the  case  is  this:  The  plaintiff  is  a 
man  of  60  years;  he  is  a  three-horse  farmer; 
be  never  learned  to  read  and  he  only  learned 
to  write  his  name,  and  he  cannot  do  that 
now;  he  was  suddenly  stricken  down  during 
January  while  doing  manual  labor,  was  car- 
ried to  a  hospital  at  Florence,  and  began  to 
mend  only  in  Septemfber  following;  he  has 
never  since  tbe  attack  been  able  to  do  farm- 
work;  since  the  first  attack  he  tias  been  sick 
"all  the  time  most."  On  cross-examination 
the  plaintiff  testified  that  when  his  wagon 
was  loaded  he  drove  it  out  to  Ills  farm ;  that 
he  sometimes  rode  in  a  buggy  with  a  boy 
who  delivered  milk  for  him;  that  he  looked 
after  the  feeding  of  the  cows ;  that  he  ran  a 
dairy  bosiness  with  four  cows  with  the  help 
of  a  14  year  old  boy ;  that  he  made  arrange- 
ments for  farm  purchases,  etq.  It  is  this 
testimony  upon  which  the  defense  relies  to 
negative  total  disability. 

The  policy  itself  is  evidence  that  the 
words  of  the  disability  clause  are  not  to  be 
literally  construed.  That  instrument  sug- 
gests several  Instances  of  wliat  are  deemed 
total  disablements,  to  wit: 

"Permanent  loss  of  the  sight  ot  both  eyes,  or 
the  loss  of  both  hands  at  or  above  the  vn'ist, 
or  the  loss  of  both  feet  at  or  above  tbe  ankle,  or 
the  loss  of  one  hand  at  or  above  the  wrist  and 
one  foot  at  or  above  the  ankle,  or  being  per- 
manently  totally   paralyzed,   are   some   of   the 


causes  which  will  be  admitted  by  the  company 
as  a  total  disablement  under  this  clause." 

[2]  An  illiterate  three-horse  farmer,  de- 
pendent in  large  measure  on  bis  own  strong 
arm  for  a  livelihood,  accustomed  and  trained 
only  to  bodily  labor,  made  by  disease  sud- 
denly and  generally  unfit  for  bodUy  labor, 
comes  within  the  meaning  of  the  contract; 
he  is  deemed  totally  disabled  when  he  is  no 
loDget  able  to  do  bis  accustomed  task,  and 
such  work  as  he  has  only  been  trained  to  do, 
and  upon  which  he  must  depend  for  a  liv- 
ing. The  man  of  waning  years,  of  small 
means,  of  no  education,  totally  d^iendent 
upon  the  strength  of  his  body  for  a  llreli- 
hood,  Is  bankrupt  when  the  marvelous  and 
mysterious  parts  of  his  organism  go  wrong. 
If  they  do  not  answer  the  summons  of  his 
will,  if  Indeed  It  Is  able  to  summon  tbenf,  to 
do  the  common  tasks,  he  Is  undone,  and  for 
his  purposes  totally  undone.  It  would  be 
like  squaring  the  circle  for  a  Judge  to  un- 
dertake to  say  Just  at  wliat  Juncture  a  part 
became  a  whole,  at  what  period  a  disabil- 
ity is  enlarged  from  partial  to  total. 

We  think  the  circuit  Judge  compassed 
the  whole  case  when  he  ruled  on  the  motion 
for  a  directed  verdict    He  said: 

"I  think  the  case  will  have  to  go  to  the  Jury. 
I  think  every  case  will  have  to  stand  on  its  own 
bottom  as  to  disability.  I  am  almost  prepared 
to  say  that  what  mi^ht  be  disability  to  one 
person  might  not  be  to  another.  For  example, 
leaving  out  the  special  case  mentioned  in  the 
policy,  take  a  lawyer  that  loses  both  of  his 
legs;  he  could  gtill  pursue  his  vocation;  but  if 
he  was  a  farmer  or  a  carpenter  he  could  not 
So  it  depends  entirely  on  the  individual,  I  think, 
and  that,  of  course,  would  be  a  matter  for  the 
Jury." 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

HYDRICK,  WATTS,  and  FRASER,  JX, 
concur.    Tbe  CHIEF  JUSTICE  did  not  sit 


ao$  3.  c.  m) 

STATE  V,   WINFIELD.     (No.   9ttl3.) 

(Supreme  Court  of  South  Carolina.     Feb,  10. 

1917.) 
(Tbimiral  LiAW  «=s419,   420(1)   —  Heabsat  ' 

E^rlDENCE. 

In  murder  trial,  it  was  error  to  admit  testi- 
mony that  the  witness,  awakened  by  the  shoot- 
ing, heard  men  going  by  in  the  dark,  and  a  ques- 
tion, "Did  you  get  him,"  replied  to  with  the 
words  "Yes,  but  God  damn  it  I  got  him  in  the 
back,"  and  that  one  of  the  men  said,  "What  are 
you  going  so  fast  for?"  where  the  witness  did 
not  identify  any  of  the  voices;  the  testimony 
being  plain  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  973,  975,  076,  980-983; 
Dec.  Dig.  «=s>419,  420(1).] 

Gary,  O.  J.,  dissenting. 

Appeal  from  General  Sessions  Circuit 
Court  of  Aiken  County;    H.  P.  Rice,  Judge. 

Seth  Winfield  was  convicted  of  manslaugh- 
ter, and  appeals.  Reversed,  and  new  trial 
ordered. 
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Defendant's  exceptions  were  as  follows . 

(1)  The  presiding  judge  erred  in  modifying  de- 
fendant's fifth  request  to  charge  by  instructing 
the  jury  that  if  defendant  was  shooting  at 
Norman  Wilson  in  self-defense  and  killed  Rich 
Johnson,  he  would  not  be  guilty.  Whereas,  the 
said  request  to  charge  contained  the  totally  dif- 
ferent proposition  of  law  that,  if  the  deceased. 
Rich  Johnson,  was  aiding  Norman  Wilson  as  an 
accessory  to  take  the  life  of  defendant,  he  woiUd 
have  the  same  right  to  kill  the  accessory  in 
self-defense  as  he  had  to  kill  the  principal  in 
self-defense — the  error  being  that  said  modifica- 
tion totally  destroyed  the  effect  of  said  request, 
which  contained  a  sound  proposition  of  law 
which  defendant  was  entitled  to  have  charged 
to  the  jury,  and  was  virtually  a  refusal  of  said 
request,  which  was  highly  prejudicial  to  the 
defendant's  rights. 

(2)  The  presiding  judge  erred  in  allowing  die 
witness  Grant  Sapp,  to  testify,  over  defendant's 
objection,  that  while  he  was  at  Fanny  Dobey's 
house,  about  one-half  mile  from  the  scene  of 
the  homicide,  and  about  10  minutes  after  the 
shooting,  three  or  four  persons  passed  by  the 
house,  and  he  heard  one  of  them  say:  "Did 
you  get  him?^'  and  the  other  man  answered, 
"Yes,  but  God  damn  it,  I  got  him  in  the  back." 
Also,  "They  said  what  are  you  going  so  fast 
about;  no  use  to  be  going  so  fast" — the  error 
being  that  said  testimony  was  not  a  part  of  the 
res  gestae,  nor  was  it  shown  to  be  a  statement 
or  declaration  made  by  either  of  the  defendants, 
but  was  rankest  hearsay,  not  binding  on  the 
defendants,  clearly  incompetent,  and  extremely 
harmful  and  prejudicial  to  the  rights  of  the  de- 
fendant 

J.  B.  SfJley,  of  Aiken,  tor  appellant  B. 
L.  Gnnter,  Sol.,  of  Aiken,  for  the  State. 

GAGE,  J.  The  defendant  was  convicted 
of  manslaughter,  and  the  judgment  was  sev- 
en years'  imprisonment  at  hard  labor.  He 
has  appealed. 

There  are  two  exceptions,  but  the  appel- 
lant stated  at  the  hearing  that  his  chief 
reliance  was  upon  the  second  exception,  and 
we  shall  consider  that  one  alone.  Let  the 
exceptions  be  reported. 

The  homicide  was  done  at  a  "hot  snp- 
pet'  on  a  Saturday  night,  some  two  hoars 
after  midnight,  and  out  of  doors  in  the  edge 
of  a  wood,  where  several  men  were  playing 
at  cards  by  a  light  Vood  knot  flre.  "A 
drove"  of  negroes  were  present  thereabout, 
and  "shooting  took  place  all  around."  The 
deceased.  Rich  Johnson,  had  a  pistol,  as  had 
others.  The  defendant  also  had  a  pistol,  and 
by  his  own  account  he  shot  several  times 
at  one  Norman  Wilson,  in  defense  of  him- 
self. No  witness  testified  he  saw  the  de- 
fendant shoot  Johnson;  and  the  dead  body 
was  not  discovered  until  the  following  morn- 
ing, when  it  was  found  in  an  adjoining  field 
some  70  yards  from  the  light  wood  knot  fire. 
So  far  as  the  testimony  shows,  whoever 
killed  Johnson  did  not  know  he  bad  done 
the  act  until  the  next  morning  after  the 
event.  After  the  general  shooting  the  crowd 
dispersed,  running  in  many  directions. 

The  state  ottered  a  witness  named  Sapp, 
who  testified  he  was  not  at  the  frolic;  that 
he  was  in  a  house  a  mile  or  a  half  a  mile 
distant  from  the  place  of  the  frolic;    that 


he  heard  the  Shooting;  tiiat  the  shooting 
awakened  him,  and  he  stood  in  the  window 
of  the  house;  that  some  minutes  after  the 
shooting,  he  could  not  say  how  long,  he 
"heard  some  fellow  say  to  another  one,  'Did 
you  get  him  7  and  another  one  said,  'Xes, 
but  God  damn  it,  I  got  him  in  the  back ;' " 
that  the  witness  saw  three  or  four  men  go- 
ing west ;  tliat  one  of  the  men  said,  "What 
are  you  going  so  fast  for?"  that  the  witness 
could  not  say  how  far  the  men  were  from 
his  house  when  they  spoke  the  quoted  words; 
the  witness  further  said  he  did  not  know 
what  person  spoke  the  words.  This  tes- 
timony of  Sapp's  was  objected  to  by  the 
defendant    The  court  ruled: 

"I  do  not  think  it  would  l>e  a  part  of  the  res 
gestie,  but  I  think  it  would  be  for  the  jury  to 
say  whether  one  of  these  men  made  those  re- 
marks. If  they  believe  that  a  remark  was  made, 
I  think  it  would  be  for  the  jury  to  say  wliether 
or  not  they  made  it" 

Plainly  the  court  was  right  to  exclude  the 
testimony  as  part  of  the  things  done  at  the 
transaction,  the  res  gestae.  But  the  testi- 
mony was  not  competent  in  any  view. 

The  defendant  had  testified  he  shot  in 
self-defense.  The  testimony  of  Sapp  made 
him  say  he  shot  Johnson  in  the  back.  The 
person  who  made  the  declaration  was  not 
identified,  save  by  the  pronoun  "I."  The  de- 
clarant testified  he  did  not  know  who  "P* 
was.  An  unidentified  voice,  out  of  the  dark- 
ness of  the  night  said  in  efTect  that  the 
defendant  did  the  act  That  was  plain  hear- 
say, it  was  incompetent  it  amounted  to  an 
unproven  confession  by  the  defendant  and 
it  was  hurtful  to  his  cause.  See  Hambrlght 
V.  Railroad.  102  S.  C.  169,  86  S.  E.  375. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

HYDRICK,  WATTS,  and  ERASER,  JJ, 
concur. 

GARY,  O.  J„  dissents. 

(US  S.  C.  22?) 

TDTEN  et  al.  v.  McALHANBT  «t  aL 
(No.  9597.) 

(Supreme  Court  of  South  Carolina.    Feb.  0, 

1917.) 

1.  Deeds  <3=s>196(3)— ExKonnow— Uwdot  In- 

IXUENCE— BUBDEN  OF  PEOOF. 

Where  the  condition  of  a  grantor  is  such 
that  the  borderland  between  his  weak-minded- 
ness and  his  imbecility  is  a  mere  shadow,  and 
a  conveyance  of  valuable  property  is  made  by 
such  grantor  to  a  stranger  m  blood  without  any 
consideration  whatsoever,  the  burden  is  on  such 
stranger  in  blood,  who  has  obtained  such  prop^ 
erty  by  deed,  to  remove  the  presumption  of  un- 
due influence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  649 ;  Dec.  Dig.  «=>19e(3).] 

2.  Dbeds    «=»211(4:) — ExEcunoR— BviDENOE. 

Evidence  held  to  show  that  a  deed  was  se- 
cured by  undue  influence  upon  a  grantor  of 
doubtfal  mentality,  without  consideration. 

[I3d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §1  641,  642;  Dec  Dig.  <S=>211(4).] 
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S,  Deeds  ©=»70(7)— BxKCirnoN— Fkatjd. 

Where  a  man  gets  a  valuable  tract  of  land 
for  nothing  from  a  person  whose  condition  is 
such  that  the  borderland  between  weak-minded- 
ness and  imbecility  is  a  mere  shadow,  in  the 
absence  of  a  clear  and  satisfactory  explanation, 
he  is  guilty  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  175 ;  Dec  Dig.  «=»70(7).] 
4.  Vkndor   ahd  Fubohabkb  «=5»24*— Notio* 

OF    FBAUD— EVIDBNOE. 

Evidence  held  insufficient  to  show  that  one 
defendant,  in  purchasing  from  the  other,  bad 
notice  of  fraad  by  wbidi  the  other  secured  a 
deed,  so  as  to  put  him  on  inquiry. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  »  60»-«ll ;  ,  Dec.  Dig. 
«=»244.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  Comity;   Geo.  B.  Prince,  Judge. 

Action  by  John  Tuten  and  others  against 
H.  F.  McAlhaney,  L.  R.  Bishop,  and  another. 
Judgment  for  plaintiffs  against  McAlhaney, 
and  for  Bishop,  and  McAlhaney  appealed. 
Affirmed. 

The  opinion  of  Judge  Prince  referred  to 
la  as  follows: 

This  action  came  on  to  be  heard  before  me  at 
Hampton,  S.  C,  at  the  spring,  1916,  term  of 
Murt  Certain  issues  of  fact  were,  by  consent 
of  counsel,  framed  by  the  court  and  submitted  to 
a  jury.  Testimony  on  such  issues,  oral  and  doc- 
umentary, was  taken.  The  following  are  the 
issues  wiiich  were  submitted  to  the  jury  by  the 
court  for  the  enlightenment  of  the  court  and 
the  jury's  findings  on  such  issnetf: 

"1.  Was  William  M.  Tuten,  on  August  14th, 
wholly  mentally  incapacitated  to  do  business? 
A.  No. 

"2.  If  the  said  William  M.  Tuten  was  not 
wholly  incapacitated  on  the  14th  of  August 
1014,  was  he  at  that  time  so  incapacitated  as 
to  render  him  easily  defrauded?    A.  Yes. 

"3.  Did  H.  F.  McAlhaney  procure  the  deed, 
dated  August  14,  1914,  either  by  fraud  or  fraud- 
ulent representation?     A.  No.  . 

"4.  What  wa^  the  reasonable  value  for  lands 
described  in  the  deed  at  the  date  of  the  deed? 
A.  $15  per  acre. 

"5.  How  much  did  H.  F.  McAlhaney  agree 
to  pay  for  the   said  lands,  if  anything?     A. 


Nothinc. 

"6.  How  much  did  H.  F.  McAlhaney  actually 
pay  for  the  lands,  if  anything?    A.  Nothing. 

'T'.  Did  Bishop,  at  the  time  he  took  convey- 
ance of  part  of  the  land  from  McAlhaney,  have 
notice  of  any  defect  in  McAIhaney's  title?  A. 
Na 

"S.  If  Bishop  did  not  have  actual  notice  of 
any  defect  in  McAIhaney's  title,  did  he  have 
knowledge  of  such  defects  as  would  have  put 
any  reasonable  man  on  inquiry  as  to  such  de- 
fects?   A.  Yes." 

Upon  the  rendition  of  the  verdict  of  the  jury, 
the  case  was  fully  argued  before  me  by  counsel 
for  the  plaintifFs  and  the  defendants. 

This  is  an  action  by  the  plaintiffs,  as  heirs  at 
law  of  one  William  M.  Tuten,  who  died  on  or 
about  the  14th  of  October,  1914.  The  suit  is  to 
set  aside  an  allcKed  deed  made  by  William  M. 
Tuten  to  the  defendant  H.  F.  McAlhaney,  on 
the  14th  day  of  August  1914,  covering  296 
acres  of  farm  lands  in  Hampton  county,  and  to 
set  aside  a  deed  made  by  the  defendant  H.  F. 
McAlhaney  to  the  defendant  Ia  R.  Bishop,  dated 
the  9th  day  of  November,  1014,  for  a  purported 
consideration  of  $1,100,  covering  100  acres  of 
the  said  tract  of  land. 

It  is  alleged  by  the  plaintiffs  that,  at  the  time 
of  the  making  of  the  said  deed  by  William  M. 


Tuten,  the  said  William  M.  Tuten  was  insane, 
and  that  both  before  and  after  the  said  14th 
day  of  August,  1914,  and  up  to  the  time  of  his 
death,  the  said  William  M.  Tuten  was  in  very 
feeble  health,  and  was  not  of  sound  and  dis- 
posing mind,  being  incapacitated  for  and  in- 
capalHe  of  attending  to  any  business  whatso- 
ever. It  is  charged  that  both  of  the  defendants 
McAlhaney  and  Bishop  knew  of  the  insanity 
and  incapacity  of  Tuten.  It  is  charged  that 
the  said  deed  from  William  M.  Tuten  to  Mc- 
Alhaney was  procured  by  fraud,  and  that  no 
consideration  for  said  deed  was  paid,  although 
the  said  deed  expressed  a  consideration  of  $3,- 
000.  It  is  charged  that  Bishop  knew  of  the  ex- 
istence of  this  state  of  affairs,  or  had  such 
knowledge  or  information  as  would  pnt  him 
upon  inquiry  as  to  any  alleged  defects  in  the 
title  of  McAlhaney.  It  is  further  alleged  in  the 
complaint  that  the  defendant  Ii.  R,  Bishop  and 
the  defendant  H.  F.  McAlhaney  conspired  to- 
gether, and  that  the  resultant  transactions  of 
such  conspiracy  were  the  direct  results  of  a 
fraudulent  scheme  on  the  part  of  the  said  de- 
fendants. 

The  defendant  H.  F.  McAlhaney  denies  all  of 
the  material  allegations  of  the  complaint  and 
by  way  of  a  furtiier  defense  alleges  that  he  pur- 
chased the  said  land  from  the  said  William  M. 
Tuten,  deceased,  for  a  valuable  consideration, 
which  consideration  it  is  alleged  in  the  answer 
was  fully  paid  by  the  defendant  The  defendant 
L.  R.  Bishop  denies  all  of  the  material  allega- 
tions of  the  complaint,  and  alleges  as  a  further 
defense  that  be  is  the  owner  in  fee  simple  and 
in  possession  of  100  acres  of  land  mentioned  in 
tho  complaint  and  described  as  follows:  "Bound- 
ed on. the  north  by  lands  of  John  Tuten,  or  Rock 
Spring  Public  Road,  separating  the  said  tract 
of  land  from  John  Tuten  and  others;  on  the 
east  by  lands  of  C.  H.  Cummings ;  on  the  south 
by  lands  of  T.  H.  Tuten;  and  on  the  west  by 
lands  of  H.  F.  McAlhaney;  tho  same  being  a 
portion  of  a  tract  of  two  handred  and  ninety- 
six  acres  purchased  by  H.  F.  McAlhaney  from 
William  M.  Tuten,  August  14,  1914"— and  that 
the  defendant  McAlhaney,  on  the  9th  day  of 
November,  1914,  made,  executed,  and  delivered 
to  the  defendant  L.  R.  Bishop  a  deed  of  con- 
veyance to  the  said  100  acres  of  land  above  de- 
scribed; and  the  defendant  Bishop  further  al- 
leges that  he  did  not  have  any  notice  whatso- 
ever of  any  mental  incapacity  on  the  part  of 
the  said  William  M.  Tuten. 

[II  At  the  conclusion  of  the  hearing  before 
me,  I  directed  the  parties  litigant  to  have  pre- 
pared and  transmitted  to  me  a  copy  of  all  of 
the  testimony,  both  oral  and  documentary,  for 
my  consideration.  After  careful  consideration 
and  mature  deliberation,  I  find  and  conclude 
that  while  William  M.  Tuten,  on  the  14th  day 
of  August,  1914,  was  not  an  out-and-ont  im- 
becile or  idiot,  still  be  was  extremely  weak- 
mindedr  decrepit,  and,  in  consideration  of  bis 
state  of  mind,  the  borderland  between  his  weak- 
mindedness  and  his  imbecility  or  idiocy  was  but 
a  shadow.  This  court  is  satisfied  lliat  he  was 
induced  by  a  stranger  in  blood,  who  was  a 
strong-minded  man,  to  execute  the  deed  in  ques- 
tion for  which  not  one  dollar  was  paid,  which 
transferred  from  him  the  control  and  possession 
of  valuable  farming  lands  which  were  worth,  as 
the  testimony  shows,  ^,440.  This  court  holds 
that  where  the  condition  of  a  grantor  is  such 
that  the  borderland  between  his  weak-minded- 
ness and  his  imbecility  is  a  mere  shadow,  and 
a  conveyance  of  valuable  property  is  made  by 
such  grantor  to  a  stranger  in  blood  without  any 
consideration  whatsoever,  that  the  burden  is  on 
such  stranger  in  blood  who  has  obtained  such 
property  by  deed  to  remove  the  presumption  of 
undue  Influence. 

[2]  This  court  holds  that  William  M.  Tuten 
did  an  unnatural  thing,  and  while  he  was  in  a 
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weak-minded  state.  In  this  connection  it  should 
be  noted  that  grantor's  quarrel  was  only  with 
the  conduct  of  two  out  of  hve  of  his  sons.  There 
is  absolutely  no  testimony  that  his  daughter's 
conduct  was  not  all  that  the  father  could  expect 
or  ever  wish,  yet  we  find  him  exacting  from  her 
an  agreement  to  support  him  for  life  in  con- 
sideration of  the  conveyance  to  her  of  only  50 
acres, 

[3]  Where  a  man  gets  a  valuable  tract  of 
land  for  nothing  from  a  person  whose  condition 
is  such  that  the  borderland  is  a  mere  shadow, 
in  the  absence  of  a  clear  and  satisfactory  ex- 
planation, he  is  guilty  of  fraud.  Such  being 
the  law  and  the  testimony  clearly  showing  that 
such  was  the  mental  condition  of  William  M. 
Tuten  on  the  14th  day  of  August,  1914,  and 
that  this  $4,440  tract  of  land  was  secured  by 
McAlhaney,  who  was  a  stranger  in  blood,  with- 
out any  consideration  whatsoever,  I  unhesitat- 
ingly set  aside  the  deed  from  William  M.  Tuten 
to  U.  F.  McAlhaney,  bearing  date  the  14th  of 
August,  1914,  covering  296  acres  of  land,  de- 
scribed as  follows,  to  wit :  "All  of  that  certain 
piece,  parcel  or  tract  of  land  situate,  lying  and 
being  in  Hampton  county.  South  Carolina,  con- 
taining two  hundred  and  ninety-six  acres,  more 
or  less,  and  bounded  on  the  north  by  lands  of 
R.  L.  McAlhaney,  William  Tuten  and  John 
Tuten ;  on  the  east  by  lands  of  C.  H.  Cum- 
mings;  on  the  south  by  lands  of  T.  H.  Tuten 
and  John  Tuten;  and  on  the  west  by  lands  of 
R.  H.  Sinclair"— and  I  authorize  and  direct  the 
delivery  up  nnd  cancellation  of  record  the  deed 
in  question  from  William  M.  Tuten  to  H.  F. 
McAlhaney. 

Having  disposed  of  the  deed  to  McAlhaney,  it 
now  remains  for  the  court  to  dispose  of  the  con- 
tention raised  by  the  pleadings  and  testimony  as 
to  die  defendant  L.  li.  Bishop,  and  his  claim  of 
100  acres  of  land,  which  he  states  he  purchased 
from  McAlhaney  without  knowledge  or  notice 
of  any  defects  in  the  title  of  McAlhaney,  or 
without  knowledge  or  notice  of  any  facts  suffi- 
cient to  put  him  upon  inquiry  as  to  such  de- 
fects in  the  title  of  McAlhaney.  McAlhaney 
married  the  sister  of  Bishop.  In  July  or  Au- 
gust, Bishop  states  he  was  at  McAlhaney's 
place  en  a  visit.  Bishop  claims  that  he  knew  of 
William  M.  Tuten's  physical  illness,  and  that 
after  the  death  of  the  said  William  M.  Tuten 
he,  the  defendant  Bishop,  knew  of  a  contest  be- 
tween the  Tutens  and  McAlhaney  as  to  the 
crops  growing  on  the  identical  land  in  question 
in  this  action  which  is  claimed  by  the  defend- 
ant Bishoi).  Bishop's  father  on  the  witness 
stands  testified  that  he  knew  of  a  contest  be- 
tween the  Tutens  and  McAlhaney  as  to  the  land 
in  question.  Bishop  states  that  be  paid  McAl- 
haney on  delivery  of  the  deed  the  sum  of  $420, 
and  that  the  balance  of  the  purchase  money,  to 
wit,  the  difference  between  $420  and  $1,100,  the 
alleged  agreed  price,  was  secured  to  the  said 
McAlhaney  by  a  mortgage  over  the  100  acres  so 
purchased.  "The  testimony  shows  that  the  Tu- 
tens were  in  possession  of  the  property  up  to  the 
death  of  William  M.  Tuten  and  for  some  time 
thereafter.  Before  the  transaction  between 
Bishop  and  McAlhaney  was  closed,  Bishop  visit- 
ed the  neighborhood,  and  the  land  contest  was 
the  subject  of  common  report  throughout  the 
neighborhood,  according  to  the  testimony  of 
Bishop's  father.  On  the  trial  of  the  case,  I 
ruled  that  where  fraud  was  shown  in  the  incep- 
tion of  a  transaction,  the  purchaser  from  fraud- 
ulent grantee  did  not  have  the  burden  of  proof, 
or  showing  the  transaction  to  be  bona  fide,  and 
that  the  burden  of  proof  that  the  purchaser 
from  the  fraudulent  grantee  bought  with  notice 
or  knowledge  of  the  defects  in  his  title  was  upon 
those  attacking  such  transaction  as  fraudulent 
to  show  notice  or  knowledge  sufficient  to  put  a 
reasonable  man  upon  inquiry  as  to  the  condition 
of  the  title  of  the  person  from  whom  he  bought 

[4]  This  court  does  not  think  that  the  evidence 


above  enumerated  is  sufficient  in  the  respect 
named  to  show  that  Bishop  took  with  notice  or 
knowledge  of  such  defects  in  the  title  of  Mc- 
Alhaney, and  does  not  show  notice  or  knowledge 
sufficient  to  put  him  upon  inquiry  as  to  the 
condition  of  McAlhaney's  title ;  and  in  this  re- 
spect I  do  not  agree  with  the  finding  of  the 
jury,  to  the  effect  that  Bishop  had  knowledge 
or  notice  sufficient  to  put  him  upon  inquiry  as 
to  the  condition  of  the  title  of  McAlhaney ;  and, 
therefore,  I  refuse  to  set  aside  the  said  convey- 
ance. It  appears  to  the  court  that  Bishop  has 
not  paid  the  difference  between  the  price  he 
agreed  to  pay,  to  wit,  $1,100,  and  $420,  to  Mc- 
Alhaney or  anv  one  else.  It  also  appears  that 
McAlhaney  holds  a  mortgage  over  the  said  100 
acres  of  land  for  the  balance  of  such  purchase 
price.  It  was  testified  to,  and  I  find  that  Bishop 
has  paid  tne  interest  for  one  year  on  the  said 
mortgage.  I,  therefore,  hold  that  the  balance 
of  the  purchase  price  of  the  said  land  should 
be  paid  to  the  administrator  of  the  estate  of 
William  M.  Tuten  by  the  said  Bishop,  and  it 
is  ordered  that  the  defendant  H.  F.  McAlhaney 
forthwith,  upon  the  service  of  a  Copy  of  this 
order  upon  him,  do  deliver  to  Beddin  Tuten. 
the  administrator  of  the  estate  of  William  M. 
Tuten,  or  his  successors  in  office  or  his  attor- 
ney, the  note  and  mortgage  executed  to  him  by 
the  said  defendant  Ll  R.  Bishop,  and  that  the 
title  to  the  said  note  and  mortgage  be,  and  the 
same  is  hereby,  vested  in  the  administrator  of 
the  estate  of  William  M.  Tuten. 

It  follows  from  what  I  have  hereinbeforo 
found  to  be  the  facts  and  held  to  be  the  law 
applicable  thereto  that  the  defendant  H.  F.  Mc- 
Alhaney has  wrongfully  collected  from  his  co- 
defendant  L.  R.  Bishop  the  sum  of  $420,  the 
cash  payment  on  the  land  he  sold  to  Bishop  on 
the  9th  day  of  November,  1914,  and  the  fur- 
ther sum  of  $47.60,  one  year's  interest  on  the 
purchase-money  mortgage  of  $680,  and  that  said 
defendant  should  account  to  and  pay  over  to  the 
said  Reddin  Tuten,  as  administrator  of  William 
M.  Tuten,  both  of  said  sums  of  money  with  in- 
terest on  each  of  said  sums  from  the  date  it  was 
wrongfully  received  by  the  said  McAlhaney. 
Any  party  to  this  cause  is  hereby  granted  leave 
to  apply  at  the  foot  of  this  decree  to  this  court 
for  audi  additional  order  as  may  be  necessary 
to  enforce  their  several  rights  as  herein  fixed. 
Let  the  defendant  H.  F.  McAlhaney  pay  the 
costs  of  this  proceeding.  Let  a  certified  copy 
of  this  decree  be  forthwith  personally  served 
upon  each  of  the  defendants.  And  it  is  so  or- 
dered, adjudged,  and  decreed. 

J.  W.  Vincent,  of  Hampton,  for  appellant 
R  F.  Warren,  of  Hampton,  for  respondents. 

ERASER,  J.  The  record  shows  the  fol- 
lowing: 

"This  is  an  action  brought  by  the  heirs  at 
law  of  William  M.  Tuten,  deceased,  to  set  aside 
a  deed  made  by  him  to  H.  F,  McAlhaney  on 
August  14,  1014,  on  the  grounds  of  incapacity  of 
the  grantor,  fraud  and  misrepresentation  on 
the  part  of  the  grantee,  and  want  of  considera- 
tion. The  action  sought  to  set  aside,  also,  a 
deed  made  by  H.  F.  McAlhaney  to  L.  R,  Bishop 
on  November  9,  1914,  covering  100  acres  of  the 
premises  included  in  deed  from  Tuten  to  Mc- 
Alhaney on  the  alleged  ground  that  McAlhaney 
and  Bishop  conspired  to  defraud  the  plaintiffs. 
The  case  was  tried  at  the  February  term,  com- 
mon pleas,  Hampton  county,  S.  C,  before  Judge 
George  B,  Prince  and  a  jury." 

Jndge  Prince  then  heard  the  case  on  tli? 
testimony  as  heard  by  the  Jury  and  ■  argu- 
ments of  connsel.  He  gave  judgment  in 
favor  of  the  plalnttfls,  setting  aside  the  deed 
of  Tuten  to  McAlhaney,  but  affirmed  the 
deed  from  McAlhaney  to  Bishop.  He  order- 
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ed  McAlhaney,  howerer,  to  pay  to  the  ad- 
miuletrator  of  WUliam  H.  Tuten  the  money 
paid  to  him  by  Bishop  and  to  transfer  to 
said  administrator  the  secarlty  for  the  un- 
paid portion  of  the  purchase  money.  From 
the  decree,  McAlhaney  appealed. 

There  are  seven  exceptions,  but  they  rais- 
ed questions  of  fact  The  C<mstitutlon  of 
this  state  provides  as  to  thla  court  (article 
5.14): 

"And  said  court  shall  have  appellate  Juris- 
diction only  in  cases  of  chancery,  and  in  such 
appeals  they  shall  review  the  findings  of  fact 
as  well  as  the  law,  except  in  chancery  cases 
where  the  facts  are  settled  by  a  jury  and  the 
Tcrdict  not  set  aside." 

In  this  case  the  verdict  was  not  set 
aside.  The  only  conflict  Is  as  to  the  finding 
of  fraud,  and,  as  to  that  finding,  the  decree 
appealed  from  Is  affirmed,  for  the  reasons 
stated  by  Judge  Prince. 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDBICK,  WATTS,  and 
GAGE,  3 J.,  concur. 


a«  s.  c.  soo) 
BUNCH  et  aL  v.  DUNNING.    (No.  8586.) 

(Supreme  Court  of  South  Carolina.     Feb.  8, 
1917.) 

1.  Deeds  «=5>5e(7)— Dbuvkbt. 

Where  a  sale  of  land  was  negotiated,  a  deed 
was  prepared,  signed  by  the  grantor,  and  offered 
to  the  grantee,  who  declined  to  accept  it  until 
proper  renunciation  of  dower  was  made  by  the 
puntor's  wife,  and  the  deed  was  returned  for 
that  purpose,  but,  before  the  renunciation  was 
made,  the  grantor  died,  and  some  months  later 
his  pretended  wife  renounced  dower,  and  the 
Krantee  paid  the  price,  not  to  a  legal  representa- 
tive of  the  grantor  or  nis  heira  at  law,  but  to  an 
attorney  at  law,  there  was  no  legal  delivery  of 
die  deed,  and  it  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  {  125.] 

2,  Attornkt  and  Client  <S=»76(2)— Pbinoi- 
PAL  AND  Agent  «=»43(1)— Revocation  of 
AtrreoBTTT  by  Death. 

The  authority  of  an  attorney  at  law  or  at- 
torney in  fact  ceased  and  was  revoked  by  the 
clients  or  principal's  death,  and  the  attorney 
Imd  no  power  or  authority  to  represent  him  aft- 
er Us  death. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
(Hient,  (3ent.  Dig.  f§  125,  127;  Principal  and 
Agent,  Cent.  Dig.  fl  67,  69,  70.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  B.  W.  Memminger, 
Judge. 

Action  by  Barcha  Josephine  Bunch  and 
another  against  F.  A.  Dunning.  From  a 
Judgment  for  plalntUfs,  defendant  appeals. 
Jadgment  affirmed. 

Octavus  Cohen  and  Lewis  G.  Fnltz,  both 
of  Honcks  Corner,  for  appellant  R.  Lon 
Weeks,  of  St  George,  and  E.  J.  Dennis,  of 
Uoncks  (Corner,  for  respondents. 


WATTS,  J.    This  Is  an  acUon  by  plalntUIs 
against  the  defendant  to  set  aside  a  deed 


of  conveyance  by  Josiah  Stevens,  deceased, 
to  F.  A.  Dunning.  The  complaint  alleges: 
That  the  plalntlfls,  respectively,  are  the  wid- 
ow and  daughter  of  the  deceased,  Josiah 
Stevens.  That  Josiah  Stevens  died  Intestate 
on  December  28,  1913,  leaving  the  plaintiffs 
as  his  only  surviving  heirs.  That  on  May 
23,  1913,  the  deceased  executed  a  deed  of 
c<mveyance  to  the  premises  described  in  the 
complaint  In  this  action  290  acres  for  $300 
to  Dunning,  but  the  plalntlfFs  allege  that  the 
deed  Is  Invalid  on  three  grounds:  That  the 
deed  was  without  valuable  consideration,  and 
was  not  delivered,  and  was  executed  for  the 
purpose  of  fraudulently  defeating  the  lawful 
rights  and  Interests  of  the  plaintiffs  In  the 
premises,  and  to  favor  persons  who  could  not 
take  from  the  deceased  directly,  and  that  all 
o{  these  facts  were  personally  known  to  Dun- 
ning, who  conspired  with  the  deceased  for 
the  purpose  of  defeating  the  rights  of  the 
plalntlfls,  and  especially  the  widow,  who  was 
estranged  from  her  husband,  and  the  deceas- 
ed for  years  had  lived  apart  from  her.  The 
answer  denied  the  allegations  of  the  com- 
plaint and  alleged  that  the  deed  of  convey- 
ance was  executed  for  a  valuable  considera- 
tion, and  that  he  was  the  owner  In  fee  of  the 
land  In  question. 

The  cause  was  tried  in  March,  1916,  term 
of  court  for  Berkeley  county  before  his  hon- 
or. Judge  Memminger,  and  a  Jury.  Motion 
for  a  nonsuit  and  for  a  direction  of  a  verdict 
were  made  by  the  defendant;  both  were  over- 
ruled. 

His  honor  submitted  the  following  issues 
to  the  Jury: 

(1)  "Was  the  plaintiff  Mrs.  Susan  Stevens  the 
lawful  wife  of  Joeiah  Stevens,  deceased,  and  the 
plaintiff  Mrs.  Barcha  Josephine  Bunch  the  only 
lawful  child  of  their  marriage?"  (2)  "Is  the 
deed  In  question  a  valid  deedr' 

The  Jury  answered  the  first  question  "Tes," 
and  the  second  question  "No."  Thereupon 
the  presiding  Judge  signed  an  order  confirm- 
ing the  verdict  of  the  Jury.  After  entry  of 
Judgment  defendant  appeals,  and  by  18  ex- 
ceptions alleges  error  and  seeks  reversal. 

It  Is  unnecessary  to  consider  all  of  the  excep- 
tions, but  we  will  first  consider  the  testi- 
mony as  to  whether  or  not  the  deed  In  ques- 
tion was  ever  delivered  to  the  defendant 
If  It  was  not  taken,  no  further  consideration 
of  the  case  is  necessary. 

The  Jury  found  that  the  deed  In  question 
was  Invalid,  and  the  court  concurred  In  this 
finding.  If  the  deed  In  question  was  never 
delivered,  then  It  was  not  a  valid  deed,  and 
the  defendant  acquired  no  right  title,  or  In- 
terest thereunder. 

The  defendant's  evidence  Is  that  the  deed 
was  prepared  and  turned  over  to  him,  and  he 
had  It  in  his  possession  two  months  before 
Stevens'  death,  but  he  did  not  pay  the  mon- 
ey, but  returned  the  deed  because  there  was 
no  renunciation  of  dower  by  the  wife;  that 
there  was  no  consummation  of  the  trade  and 
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no  payment  of  money,  although  be  stood 
ready  to  pay  when  the  deed  was  perfected 
and  dower  renounced ;  that  Sterens  died  on 
December  28,  1913,  and  he  paid  the  money 
on  February  5,  1914,  to  Mr.  Herndon,  a 
lawyer  in  Charleston,  and  got  the  deed  with 
a  renunciation  of  dower  on  it  not  by  the 
plaintiff  in  this  case  who  Is  found  by  the 
Jury  to  be  the  lawful  wife  of  Stevens,  but 
by  one  Nora  Harmon  or  Nora  Stevens,  who 
claimed  to  be  the  wife  of  Stevens.  We  can- 
not escape  the  conclusion  that  not  only  was 
there  sufficient  evidence  to  sustain  the  finding 
of  the  Jury,  concurred  In  by  the  trial  judge, 
that  the  deed  was  Invalid,  but  no  other  rea- 
sonable Inference  can  be  drawn  from  the  evi- 
dence that  the  deed  never  was  legally  deliver- 
ed to  the  defendant 

[1,  2]  Stevens  and  Dunning  negotiated  for 
the  sale,  a  deed  was  prepared  and  signed  by 
Stevens  and  offered  to  Dunning.  Dunning  de- 
clined to  accept  it  until  proper  renunciation 
of  dower  was  made  by  the  wife  of  Stevens, 
and  it  was  returned  for  this  purpose;  be- 
fore this  was  done  Stevens  dies,  and  some 
months  later  the  pretended  wife  of  Stevens 
renounces  dower,  and  the  money  is  paid 
6ver,  not  to  a  legal  r^resentatlve  of  Stevens 
or  his  heirs  at  law,  but  an  attorney  at  law. 
Even  if  Mr.  Herndon  was  the  attorney  of 
Stevens  as  an  attorney  at  law  or  attorney  in 
fact  his  authority  ceased  and  was  revoked 
by  Stevens'  death,  and  he  had  no  power  or 
authority  to  represent  him  after  his  death. 
Any  "authority  he  had  as  agent  or  attorney 
ceased  with  the  death  of  Stevens.  Johnson  v. 
Johnson,  27  S.  C.  316,  8  S.  E.  606,  13  Am. 
St  Rep.  636. 

Stevens  died  before  the  deed  was  delivered 
or  the  money  paid,  and  the  attorney,  Hem- 
d(Hi,  had  no  power  or  authority  after  his 
death  to  deliver  the  deed  and  collect  the 
money  set  forth  In  the  deed  as  the  consid- 
eration. Having  reached  the  conclusion  that 
the  finding  of  the  Jury  concurred  in  by  the 
trial  judge  that  the  deed  was  invalid  In  that 
It  was  never  legally  delivered  to  the  defend- 
ant, this  conclusively  determines  the  cause, 
and  it  is  unnecessary  to  consider  the  other 
exceptions  in  the  case. 

The  exceptions  are  overruled,  and  judg- 
ment affirmed. 

GARY,  C.  J.,  and  HTDBICK,  FRABBR, 
and  OAOD,  JJ.,  concur. 


(106  S.  C.  382) 

MERCHANTS'  &  PLANTERS'  BANK  t. 
BRIGMAN  et  al.    (No.  9605.) 

(Supreme  Court  of  South  Carolina.     Feb.  10. 
1917.) 

1.  Chattel     Mobtqaoes     «=>162— Ovzbdub 
MoBTOAOE— Title  and  Possession. 
Orduiarily  when  a  chattel  mortgage  is  past 
due,  and  there  is  anything  due  thereon,  the  title 


vests  in  the  mortgagee,  who  fa  entitled  to  the 
irassession  of  the  property. 

[Ed.  Note.— For  other  cases,  see  CJhattel  Mort- 
gages, Cent  Dig.  S§  286-293.] 

2.  CoRSTmmoNAL  Law  «=9300— Highways 
®=»10ti — Due  Pbocess  of  I>aw— Lieu  on 
AuTouoBiLXs  fob  Injubies  Caused  bt— At- 

TACHUENT. 

Act  1915  (27  St  at  Large,  p.  737)  |  1,  pro- 
viding that  when  a  motor  vehicle  is  operated  in 
violation  of  the  law  or  negligently  or  carelessly, 
ond  when  any  one  receives  personal  injurieo 
thereby,  or  when  any  property  is  damaged  there- 
by, such  damages  shall  be  a  lien  on  such  motor 
vehicle,  next  in  priority  to  the  lien  for  state  and 
county  taxes,  recoverable  in  any  court  of  com- 
petent jurisdiction,  with  the  right  to  attach 
such  vehicle  as  provided  by  law  for  attachment, 
does  not  violate  the  due  process  of  law  provi- 
sions of  Const  art  1,  §  5,  and  U.  S.  Const 
Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  }  940;  Highways,  Cent 
Dig.  i  ^57.] 

8.  HionwATS  <S=>166— Police  Poweb— Motob 
Veiiiole— Lien  and  Attacitment. 
Such  act  is  a  valid  exercise  of  the  Legisla- 
ture's police  power. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  457.] 

4.  Conbtttuttonai,  Law  €=970(3>— Power  or 
CouBT— Wisdom  of  Statute. 

As  long  as  the  Legislature  acts  in  relation 
to  the  police  power  vested  in  it,  it  is  not  for 
the  court  to  say  whether  the  act  is  wise  or  un< 
wise. 

(Ed.  Note.— For  other  cases,  see  Constitution- 
al lisw.  Cent  Dig.  i  131.] 

5.  Chattel  Mobtoaokb  «s»14S— Pubuo  No- 
tice. 

Act  1916  (27  St  at  Large,  p.  737)  {  1,  being 
a  public  act,  puts  the  wliole  world  on  notice 
that  the  claim  of  one  who  sustains  personal  in- 
jury or  property  damages  from  the  illegal  or 
negligent  operation  of  a  motor  vehicle,  is  sui>erior 
to  that  of  any  other  person,  except  the  state 
and  county,  and  a  mortgagee  takes  with  notice 
of  the  act. 

[Ed.  Note.— For  other  cases,  see  Obattel  Mott- 
gages.  Cent  Dig.  |  243.] 

6.  ATTA0B3CXNT  ^=322— AUTOUOBILI  — STAT- 
UTE. 

Under  audi  statute  the  machine  can  be  at- 
tached and  made  liable  to  the  lien,  where  it  is 
loaned,  and  the  party  operating  it  inflicta  the 
injury. 

[EM.  Note.— For  other  casea,  see  Attadunent, 
Cent  Dig.  §§  54-60.1 

7.  Statutes  «=»117(2)— Subjwjt  and  Titlb. 

Act  1915  (27  St  at  Large,  p.  737)  |  1,  en- 
titled "An  act  to  further  regulate  the  running 
of  motor  vehicles  in  tills  state,"  and,  by  sec- 
tion 1,  providing  that,  where  a  motor  vehicle  is 
operated  in  violation  of  the  law,  or  negligently, 
and  when  any  person  receives  personal  Injury 
•thereby,  or  any  property  is  damaged  thereby, 
the  damages  shall  be  a  lien  upon  the  vehicle, 
with  the  right  of  attachment,  relates  to  and  is 
germane  to  the  title,  and  hence  does  not  vio- 
late Const  art.  3,  {  l7,  providing  that  eadi  act 
shall  relate  to  but  one  subject  expressed  in  its 
tide. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County ;  T.  J.  Mauldln,  Judge. 

Action  of  claim  and  delivery  by  the  Mer- 
chants' &  Planters'  Bank  against  M.  W. 
Brigman  and  S.  V.  Lane,  as  sheriff  of  Dillon 
county.  Judgment  for  plaintiff,  and  defend- 
ant Lane  excepts  and  appeals.    Reversed. 
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Gibson  &  Mnller,  of  Dillon,  and  Hoyt  Mc- 
iQllan,  of  MiulUns,  for  appellant.  Joe  P.  Lane 
and  G.  G.  McLaurlo,  both  of  Dillon,  for  re- 
tfpondent. 

WATTS,  J.  This  Is  an  appeal  from  an  or- 
der and  decree  of  his  honor,  Judge  Mauldln, 
who  lieard  the  case  at  Dillon  county  court  of 
common  pleas  at  the  fall  term  of  court,  1915, 
and  filed  his  decision  February  8,  1916.  The 
brief  has  the  following  statement: 

"This  was  an  action  for  the  recovery  of  the 
possession  of  personal  property  accompanied  by 
regular  claim  and  delivery  proceedings  and 
commsDced  by  the  service  of  a  summons  snd 
complaint  on  or  about  the  28th  day  of  Novem- 
ber, 1914.  The  affidavit  and  bond  for  claim 
and  delivery  were  the  usaal  affidavit  and  bond 
for  claim  and  delivery  action,  and  the  auto- 
mobile was  duly  seized  and  taken  from  Sheiiff 
S.  V.  Lane  under  the  action.  S.  V.  Lane,  sher- 
iff of  Dillon  county,  answered  and  resisted  the 
action,  and  the  case  came  on  for  hearing  on  its 
merits  before  Judge  T.  J.  Mauldin  and  a  jury 
the  18th  day  of  October,  1915.  During  the 
progress  of  the  case  counsel  for  both  sides  agreed 
to  take  all  issues  away  from  the  jury  with  the 
exception  of  the  question  of  value  of  the  prop- 
erty involved,  and  submit  all  other  facts  and 
law  to  the  court  for  its  determination.  On  the 
question  submitted  to  the  jury,  they  found  the 
vahie  of  the  property  (one  Ford  antomobile)  to 
b«  $125.  The  Judge  reserved  bis  decision  until 
the  8th  day  of  February,  1916,  when  he  render- 
ed a  decision  in  favor  of  the  plaintiff  for  the 
recovery  of  the  property  or  the  value  thereof, 
$125." 

The  defendant  SberifF  S.  V.  Lane  gave  due 
notice  of  appeal,  and  the  case  comes  oh  for 
a  bearing  before  this  court  on  the  case  and 
exertions. 

The  legal  Issnes  raised  by  the  exceptions 
are:  First.  Whether  or  not,  plaintiffs  mort- 
gage being  past  due  and  the  legal  as  well  as 
the  equitable  title  having  vested  In  It  to  the 
property  in  question,  It  was  entitled  to  the 
possession  thereof.  Second.  Did  the  plaintiff 
poiBue  the  wrcMig  remedy?  Third.  Is  the  act 
In  qnestion  valid? 

[1]  Ordinarily  when  a  chattel  mortgage 
la  past  due  and  there  is  anything  due  thereon, 
the  title  vests  in  the  mortgagee,  and  the  owner 
and  bolder  of  the  mortgage  is  entitled  to  the 
possession  of  the  mortgaged  property.  If 
there  was  not  the  act  of  the  Legislature  in 
reference  to  automobiles  which  Is  relied  on  in 
this  case  to  controvert  this  view,  this  point 
would  be  free  from  difficulty,  as  the  numerous 
decisions  of  this  court  decide  this  question  In 
the  affirmative. 

[2-4]  This  act  Is  full  and  comprehensive, 
and  is  as  follows: 

"An  act  to  further  regulate  the  running  of  mo- 
tor vehicles  in  this  state. 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  South  Carolina:  When 
a  motor  vehicle  is  operated  in  violation  of  the 
provisions  of  law.  or  negligently  and  carelefwiv. 
and  when  any  person  recdves  personal  injury 
thereby,  or  when  a  buggy  or  wagon  op  other 
property  is  damaged  thereby,  the  damages  done 
to  sodi  person  or  property  shall  be  and  constl 
tote  a  Uen  next  in  priority  to  the  lien  for  state 


and  county  taxes  upon  such  motor  vehicle,  re- 
coverable in  any  court  of  competent  jurisdiction, 
and  the  person  sustaining  such  damages  shall 
have  a  right  to  attach  said  motor  vehicle  in  the 
manner  provided  by  law  for  attachments  in  this 
state:  Provided,  that  this  act  shall  not  be  effec- 
tive in  case  the  motor  vehicle  shall  have  been 
stolen  by  the  breaking  of  a  building  under  a 
secure  lock,  or  when  the  vehicle  is  securely 
locked." 
Act  1912  (27  St.  at  Large,  p.  737). 

The  plaintiff-respondent  contends  that  this 
act  Is  unconstitutional  and  void  In  that  It  Is 
in  violation  of  article  1,  {  B,  of  the  Constitu- 
tion of  South  Carolina;  also  in  violation  of 
section  17  of  article  3  of  the  Constitution  of 
South  Carolina,  and  in  violation  of  a  portion 
of  the  Fotirteentb  Amendment  of  the  CcnstltU' 
tlon  of  the  United  States.  We  do  not  think 
that  contention  of  the  respondent  that  the  act 
Is  unconstitutional  and  void  can  be  sustained. 

The  Legislature  has  the  Inherent  police 
power  to  pass  any  law  it  Judges  fit  for  the 
protection  and  welfare  of  its  people  In  trav- 
eling over  the  public  highways  of  the  state, 
and  it  is  a  matter  within  the  discretion  of 
the  Legislature  of  the  state  to  determine 
what  Interests  the  public  requires,  and  to 
adopt  such  measures  and  means  as  are  rea- 
sonably necessary  for  the  protection  of  such 
interests,  and  to  make  reasonably  safe  the 
traveling  pubUc. 

As  long  as  the  Legislature  acts  in  relation 
to  the  police  power  vested  in  it  as  the  law- 
making power.  It  is  not  for  the  court  to  va- 
cate their  action  upon  constitutional  grounds, 
or  to  say  whether  the  measure  Is  wise  or  un- 
wise. The  Legislature  by  passing  the  act 
Judged  the  measure  to  be  reasonable  and 
wise.  Tb.6  public  generally  has  the  right 
to  use  the  highways  of  the  state  and  travel 
over  the  same — afoot,  horseback,  In  vehicles, 
and  motor  vehicles. 

Motor  vehicles  are  a  new  and  comparative- 
ly a  modem  means  of  locomotion.  They  are 
unquestionably  dangerous,  and  can  and  do 
destroy  property,  kill  and  maim  people  as 
much  as  locomotives  and  engines  and  cars  on 
railroad  tracks.  The  only  difference  being 
that  railways  are  operated  on  tracks  owned 
by  them  where  no  one  else  has  the  right  as  a 
matter  of  right  to  travel,  and  motor  vehicles 
are  operated  on  highways  where  the  public 
generally  has  the  right  to  travel.  The  rail- 
roads are  generally  able  to  respond  In  dam- 
ages for  any  damages  willfully  and  negli- 
gently inflicted  by  them. 

As  to  the  owners  of  motor  vehicles,  such 
as  automobiles.  It  Is  a  different  proposition. 
There  Is  a  distinction  In  law  as  to  the  liabili- 
ty and  measure  of  damages  as  to  a  common 
carrier  for  hire  and  a  private  ca'rrler  for 
hire.  If  the  common  carriers  killed  and 
maimed  as  many  people  and  destroyed  as 
much  property  under  similar  circumstances 
of  negligence  and  willfulness  as  the  automo- 
bile and  other  motor  vehicles  there  would 
be    great    indignation   and   large   damages 

awarded.  ^ 
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The  Legislature  had  the  right  In  the  er- 
ercise  of  police  power  to  guard  Its  citizens 
and  the  public  generally  by  passing  a  law 
in  a  measure  that  protects  them  from  negli- 
gence, carelessness,  and  recklessness  of  per- 
sons driving  dangerous  machines,  and  the 
proviso  making  the  machine  that  inflicted 
the  injury  liable  for  the  damages  and  provid- 
ing attachment  of  the  same  Is  not  taking 
property  without  due  process  of  law,  but  is 
passed  in  the  best  Interest  of  the  public. 

The  act  of  the  Legislature  only  gives  the 
right  to  make  the  machine  liable,  and  not 
the  owner  of  the  machine,  unless  the  owner 
was  In  the  machine. 

[6]  The  mortgage  in  this  case  was  given 
on  August  8,  1914,  and  the  act  of  the  Legis- 
lature was  passed  in  1912 ;  the  plaintiff  took 
the  mortgage  with  full  knowledge  of  the  act 
in  questioa  It  was  a  public  act,  and,  being 
such,  was  notice  to  the  world.  The  act  of 
the  I«£:!slature  put  the  whole  world  on  no- 
tice that  it  intended  to  mfike  the  claim  of 
the  injured  one  against  the  machine  inflict- 
ing the  injury  superior  to  that  of  any  other 
person  who  asserts  a  lien  or  claim  to  it,  and 
that  the  claim  could  be  enforced,  not  against 
the  owner  of  the  machine,  but  against  the 
madilne  Itself.  It  does  not  make  any  dif- 
ference whether  the  owner  consented  or 
not 

[8]  If  a  machine  Is  loaned  and  a  party 
operating  It  inflicts  Injury  the  machine  can 
be  attached  and  made  liable  under  the  act. 
The  owner  parts  with  possession  at  his  peril 
that  If  injury  is  inflicted  by  the  machine  the 
machine  is  made  liable,  not  the  owner,  but 
the  machine.  There  is  an  old  saying  that 
"with  your  own  whip  and  your  friend's  horse 
there  will  be  some  fast  riding." 

The  Legislature  In  passing  the  act  in  ques- 
tion in  the  exercise  of  its  police  regulations 
as  to  bow  dangerous  instrumentalities  could 
be  operated  on  public  highways  did  not  ex- 
ceed its  power  and  go  beyond  what  it  had 
the  right  to  do.  It  bad  the  right  to  regulate 
the  running  of  a  dangerous  instrumentality, 
such  as  an  automobile  or  other  motor  vehicles 
unquestionably  are,  on  the  public  highways 
of  the  state. 

[7]  The  act  ItseU  relates  to  and  is  germane 
to  the  title,  and  is  not  in  violation  of  the 
spirit  of  the  Constitution. 

It  Is  unnecessary  to  consider  the  other  ex- 
ceptions In  the  case,  as  the  crucial  point  in 
the  case  is  the  act  of  the  Legislature  ques- 
tioned and  assailed  as  invalid  and  unconstitu- 
tional. We  hold  that  the  act  of  Legislature 
in  question  Is  valid  and  constltutionaL 

The  Judgment  of  the  circuit  court  must 
be  reversed. 

Reversed. 

GARY,  O.  J.,  and  HYDRICK,  PHASER, 
and  GAGE,  JJ.,  concur. 


(106  S.  C.  S95) 

BAGNAL  V.  SOUTHERN  EXPRESS  00. 
(No.  9614.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 
1917.) 

Appeal  and  Esbob  €=»1091(4)  —  Review  — 
PBEsnicFTioN— Appeal  fbom  Intesicediatk 

CODBT. 

In  view  of  Code  Civ.  Proc.  {  407,  relative  to 
appeals  to  circuit  court,  which  provides  that  up- 
on hearing  the  appeal  the  court  shall  give  judg- 
ment according  to  the  justice  of  the  case,  with- 
out regard  to  technical  errors  and  defects  which 
do  not  affect  the  merits,  and  that  the  court  may 
affirm  or  reverse  the  judgment  of  the  court  be- 
low in  whole  or  in  port  and  as  to  any  or  all  of 
the  parties  as  to  errors  of  law  or  fact,  in  an 
action  to  recover  the  alleged  value  of  merchan- 
dise and  for  the  penalty  for  failure  of  defendant 
express  company  to  pay  the  claim  within  the 
time  required  by  law,  where  the  testimony  was 
sufficient  to  sustain  the  judgment  of  the  magis- 
trate's court  for  the  plaintiff,  ahd  it  was  af- 
firmed on  appeal  to  the  circuit  court,  the  Su- 
preme Court  will  assume  that  the  circuit  court 
affirmed  the  judgment  on  the  merits,  where  it 
does  not  appear  that  the  affirmance  was  con- 
trolled or  affected  by  errors  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4307-4309.] 

Appeal  from  Common  Pleas  Circuit  Court, 
Sumter  County;    S.  W.  G.  Shipp,  Judge. 

Action  by  J.  M.  Bagnal  against  the  South- 
ern Express  Company.  Judgment  for  plain- 
tiff In  the  magistrate's  court,  which  was 
affirmed  on  appeal  by  the  circuit  court,  and 
defendant  appeals.    Affirmed. 

The  defendant's   exceptions  hwe   follow: 

His  honor,  the  circuit  judge,  erred,  it  is  re- 
spectfully submitted : 

(1)  In  not  reversing  the  said  magistrate  who 
charged  that  the  provisions  of  sections  2698  and 
2599  of  volume  1  of  the  Code  of  1912,  which 
he  referred  to  as  "the  warehouseman  law,"  was 
the  law  of  this  case,  without  qualification,  and 
stated  to  the  jury  immediately  after  so  charg- 
ing, "It  is  for  you  to  say  whether  or  not  the 
Southern  Express  Company  absolved  itself  of 
liabiUty."  For  this  charge  led  the  jury  to  be- 
lieve that  unless  the  defendant  made  or  attempt- 
ed to  make  a  sale  of  the  goods,  as  set  forth  in- 
the  aforesaid  sections  of  the  Code,  it  would  be 
absolutely  liable  for  the  destruction  of  the  goods, 
even  if  this  was  due  to  their  decaying  before 
they  could  be  delivered,  and  in  the  absence  of 
any  fault  or  negligence  of  its  own.  Whereas, 
sections  2598  and  2599  of  Volume  1  of  the  Code 
are  not  only  by  their  express  terms  applicable 
only  to  puDlic  warehousemen  and  also  shown 
by  their  wording  to  be  clearly  permissive  and 
not  mandatory,  but  are  clearly  repealed,  in  so 
far  as  they  could  apply  to  common  carriers — ^if 
they  were  ever  intended  to  apply  to  them — by 
No.  88  of  the  Statutes  at  Large  of  1913,  which 
makes  it  clearly  permissible  and  not  mandatory 
for  the  carrier  to  sell  uncalled  for,  perishable 
goods,  and  which  could  not  possibly  be  inter- 
rupted as  forcing  the  carrier  to  go  through  the 
form  of  attempting  to  sell  a  box  of  rotten  peach- 
es in  order  to  shield  itself  from  absolute  lia- 
bility for  their  destruction.  This  statute  was 
in  full  force  at  the  time  that  the  goods  sued  for 
in  this  action  were  received  by  the  SoutJiem 
Express  Company.  _ 

(2)  In  not  reversing  the  said  magistrate  who 
modified  the  defendant's  first  request  to  charge, 
which  charge  was  as  follows:  If  the  jury  be- 
lieves from  the  evidence  that  this  shipment 
was  transported  to  the  defendant's  warehouse, 
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in  safety,  at  Sumter,  S.  C,  and  the  defendant 
made  reasonable  efforts  to  ascertain  the  partic- 
ular residence  of  the  plaintiff  and  the  consignee 
could  not  be  found,  and  by  reason  of  such  non- 
deliTery  the  goods  perished,  being  fruit  that  was 
perishable,  then  I  charge  you  that  the  plaintiff 
Mnnot  recover  in  this  case."  North  Pcnn.  R. 
Go.  T.  Commercial  Bank  of  Chicago,  123  IT.  S. 
727.  8  Sup.  Ct.  266,  31  L.  Ed.  287 ;  7  A.  and 
E.  Ency.  of  law.  p.  545 ;  W.  H.  Baker  ▼.  W. 
U.  Tel.  Co.,  87  S.  C.  174,  69  S.  E.  151.  The 
modification  being  as  follows:  "And  they  follow- 
ed the  statute."  Whereas,  Uie  reouest  stated  a 
sound  proposition  of  law  applicable  to  the  facts 
ot  the  case,  and  it  was  clearly  error  to  limit  its 
application  b^  adding  a  charge  as  to  a  statute 
which,  as  pointed  out  in  the  first  exception, 
could  have  no  application  at  all  to  this  case 
and  certainly  no  such  effect  as  the  magistrate's 
charge  woiild  have  given  it 

(3)  In  not  reversing  the  said  magistrate,  who 
refused  to  charge  the  defendant's  sixth  request 
to  cfaarge,  which  was  as  follows:  "I  charge  you 
it  was  not  incumbent  on  the  defendant  to  go 
through  a  form  of  sale,  if  when  defendants 
agent  opened  the  box  the  contents  were  decayed 
or  worthless  if  you  believe  be  did  open  the  box 
and  found  such  condition."  Whereas,  he  should 
have  charged  same  as  all  the  evidence  in  the 
case  (without  contradictions)  showed  that  the 
fruit  was  rotten  on  the  third  day  and  the  same, 
being  wortiiless,  could  not  be  sold. 

(4)  In  affirming  the  judgment  of  the  said  mag- 
istrate merely  upon  the  ground  that  it  appeared 
m  the  testimony  that  the  "plaintiff  had  several 
times  received  shipments  through  the  defendant 
company."  Whereas,  there  was  not  a  word  of 
testimony  in  the  case  to  the  effect  that  the 
shipmente  referred  to  had  been  received  at  the 
same  address  at  which  the  plaintiff  resided  at 
the  time  the  shipment  aned  for  reached  Sumter, 
or  that  the  said  shipment  had  not  been  fully 
addressed  as  to  street  and  number.  And  with- 
out testimony  on  both  these  points  testimony 
merely  to  the  effect  that  shipments  had  been 
received  before  by  the  plaintiff  through  the  de- 
fendant was  entirely  valueless  as  a  basis  for 
the  inference  that  in  the  case  at  bar  the  defend- 
ant had  been  blameworthy  In  not  delivering  this 
shipment  before  the  miit  it  contained  had 
time  to  spoil. 

Mark  Reynolds  and  B.  D.  Hodges,  both  of 
Snmter,  for  appellant.  L.  D.  Jennings  and 
R.  D.  Bpps,  both  of  Sumter,  for  respondent 

GARY,  0.  J.  This  action  was  commenced 
in  a  magistrate's  court  to  recover  the  sum  of 
$1,  the  alleged  value  of  a  box  of  peaches, 
shipped  from  a  station  In  Clarendon  county 
to  the  plalntur  at  Sumter,  S.  C,  and  for  the 
penalty  of  $50,  for  failure  to  pay  the  claim 
within  the  time  required  by  law.  The  ad- 
dress on  the  box  did  not  contain  the  number 
of  the  street  upon  which  the  plaintiff  re- 
sided. The  same  person,  however,  who  ship- 
ped the  peaches  in  question,  had,  on  several 
previous  occasions,  shipped  boxes  of  peaches 
to  the  plaintiff  similarly  addressed,  and  they 
were  delivered  without  delay.  The  box  ar- 
rived at  Snmter  on  Saturday  morning  of  the 
4th  of  July,  but  the  4th  of  July  wag  not  ob- 
served until  Monday  the  6th.  Mrs.  Adams, 
the  daughter  of  the  plaintiff,  testified  that 
on  Tuesday  morning,  between  10  and  11 
o'clock,  She  telephoned  the  express  office  and 
asked  If  any  peaches  were  there  for  Mr. 
Bagnal,  and  was  told  by  the  man  who  an- 
swered (who  she  thinks  gave  the  name  of 


Dickinson)  that  some  had  come  Saturday 
morning,  that  a  notice  had  t>een  sent,  and 
that  they  had  been  thrown  out  Monday  morn- 
ing because  of  decay.  Mrs.  Adams  was  recall- 
ed, and  testified  that  she  called  at  the  post 
ofilce  on  Tuesday  morning  for  mall;  that 
the  plaintiff's  mall  had  been  coming  with 
hers,  and  had  been  received  by  him  at  her 
residence,  both  before  and  at  the  time  in 
question,  addressed  like  the  card  put  in  evi- 
dence; and  that,  when  she  called  on  Tues- 
day, the  card  was  not  delivered  to  her.  There 
was  no  testimony  tending  to  show  that  the 
plaintiff  received  any  notice,  prior  to  the 
time  when  bis  daughter  telephoned  to  the 
express  company. 

The  following  postal  card  was  introduced 
In  evidence: 

Post  Card   Notice. 

[Address  side:]     Unclaimed— J.  M.  Bagnal, 

Sumter  S.  0. 

[Reverse  side:]  Office  of  Southern  Express 
Company  (Incorporated), 

Sumter.  State  of  S.  0.,  7—4—1014. 

J.  M.  Bagnal:  We  have  received  to  your  ad- 
dress by  O.  O.  D.  $ —  Bxpress  charges,  $.25, 
which  please  call  and  receive,  presenting  this 
card.  After  this  notice  tlie  goods  are  held  at 
your  risk.  Southern  Express  Co.,  by  B. 

This  card  bears  a  i>ostmark  dated  July 
6th,  at  4  p.  m.,  and  stamped,  almost  directly 
over  this,  another  postmark  dated  July  7tb, 
at  6  p.  m.  It  is  agreed  that  original  be  ex- 
hibited to  the  Supreme  Court  The  reason 
the  original  was  exhibited  to  the  Supreme 
Court  was  to  enable  it  to  ascertain  whether 
the  date  thereof  had  been  changed. 

The  Jury  rendered  a  verdict  In  favor  of  the 
plaintiff  for  |1,  the  value  of  the  peaches,  and 
$50  penalty ;  and  the  defendant  appealed  to 
the  circuit  court  On  hearing  the  appeal,  his 
honor.  Judge  Shipp,  made  the  following  or- 
der: 

"I  have  read  the  entire  record  herein,  and  I 
am  satisfied  substantial  justice  has  been  done, 
and  that  judgment  of  the  magistrate  should  be 
and  is  hereby  affirmed. 

"It  appears  in  testimony  that  plaintiff  had 
several  times  received  shipments  through  the 
defendant  company.  The  company  must  deliver 
perishable  goods,  if  necessary,  on  Sunday  or  a 
legal  holiday,  if  reasonable  diligence  requires 
it" 

The  defendant  appealed  to  this  court  upon 
exceptions,  which  wiU  be  reported. 

Section  407  of  the  Code,  relative  to  appeals 
to  the  circuit  court,  provides  that: 

"Upon  hearing  the  appeal,  the  appellate  court 
shall  give  judgment  according  to  the  justice  of 
the  case,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits.  In  giving 
judgment,  the  court  may  affirm  or  reverse  the 
judgment  of  the  court  below,  in  whole  or  in  part, 
and  as  to  any  or  all  the  parties,  and  for  errors 
of  law  or  fact," 

In  the  case  of  Stanford  v.  Cudd,  93  S.  G. 
367,  76  S.  E.  986,  it  was  held  that,  where  the 
testimony  is  sufficient  to  sustain  a  Judgment 
of  the  magistrate's  court,  and  it  is  affirmed 
on  appeal  to  the  circuit  court,  this  court  will 
assume  that  the  circuit  court  affirmed  the 
Judgment  on  the  meritS)  in  the  absence  of     t.^ 
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facts  showing  tbat  the  affirmance  was  con- 
trolled or  affected  by  errors  of  law.  The 
language  of  the  court  In  that  case  was  as  fol- 
lows: 

"In  obedience  to  the  statute  (section  407  of  the 
Code),  the  circuit  court  miglit  have  concluded 
that  the  magistrate  erred  in  refusing  some  or  all 
of  the  defendant's  requests,  or  in  admitting  some 
or  all  of  the  testimony  objected  to  by  defendant ; 
but  the  court  might  have  thought,  upon  consider- 
ation of  the  case  on  the  merits,  that,  notwith- 
standing such  errors,  the  plaintiff  was  entitled  to 
judgment;  and  as  there  was  evidence  which 
would  have  warranted  such  a  conclusion,  and  as 
we  cannot  say  that  the  judgment  was  affected 
or  controlled  by  any  error  of  law,  it  must  be 
affirmed." 

The  rule  \a  thus  stated  in  Price  v.  Bail- 
way,  93  S.  a  676,  77  S.  E.  703 : 

"As  the  circuit  court  is  required  to  give  judg- 
ment, in  such  cases,  according  to  the  justice  of 
the  case,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits  (Code 
Proc.  g  407),  and  as  the  record  does  not  disclose 
the  grounds  upon  which  the  court  rendered  its 
judgment,  we  must  assume  that  it  was  rested 
upon  some  sound  and  meritorious  ground,  and 
sustain  it,  it  the  record  discloses  any  audi 
ground." 

Those  authorities  are  concluaiTe  of  this  case. 
There  is  nothing  in  the  record  showing  tbat 
bis  honor,  the  circuit  jndge,  based  bis  con- 
clusion upon  any  of  the  propositions  of  law 
which  the  appellant's  attorneys  contend  are 
erroneous;  and  the  judgment  of  the  circuit 
court  Is  shown  by  the  testimony  to  rest  up<»i 
sound  and  meritorious  grounds. 

Affirmed. 


HYDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 


as  Oa.  App.  232) 

McPHEARSON  v.  STATE.    (No.  7909.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  1,  1917.) 

(Sylldbui  hv  ihe  Court.) 

1.  HOMICIDK     €=»309(6)  —  BVIDENOK  —  StJOTT- 

CIENCT. 

The  evidence  authorised  the  charge  of  the 
court  upon  the  law  of  voluntary  manslaughter. 

[Ed.   Note. — For  other   cases,   see  Homicide, 
Cent  Dig.  i  655;    Dec  Dig.  <S=»30»(6).] 

2.  CBiiaNAi.  Law  <8=»770(1)— Hohicidb  «=» 
297— Instructions. 

It  is  not  error  for  a  trial  judge  to  Instruct 
the  jury  as  to  every  lawful  defense  raised  by 
the  testimony  in  the  case,  notwithstanding  the 
defendant  makes  a  written  request  that  the 
court  instruct  the  jury  tbat  he  relies  upon  one 
or  more  defenses  only,  and  not  upon  a  special 
defense  named.  If  the  court  had  acted  on  the 
request  of  the  defendant,  the  latter  could  not 
hi  heard  to  complain,  but,  on  the  other  hand,  it 
was  within  the  power  of  the  court,  and  emi- 
nently proper,  to  give  the  defendant  the  advan- 
tage of  every  defense  suggested  by  the  evidence. 
Under  the  testimony,  leaving  out  of  considera- 
tion the  statement  of  the  accused,  the  court 
groperly  Instructed  the  jury  in  this  case  touch- 
kg  the  right  of  a  father  "to  kill  another  on  ac- 


count of  an  injury  done  to  his  daughter,  either 
by  an  effort  to  take  her  virtue,  or  by  an  as- 
sault made  upon  her" ;  no  complaint  being  made 
as  to  accuracy  of  the  instruction  given. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1806 ;  Dec  Dig.  <S=770(1) ; 
Homicide,   Cent.   Dig.   !  Oil;    Dec  Dig.   <S=» 

3.  Criminai.  Law  <8=»829(1),  1110(1),  1144(14) 
—Trial  —  Instructions  —  Requests  —  Ap- 
peal. 
A  reversal  will  not  be  granted  because  the 
trial  judge  refused  to  give  certain  requested  in- 
structions to  the  jury,  where  the  same  matter 
was  fully  and  fairly  presented  in  the  charge 
given  (Central  of  Georgia  Railway  Co.  v.  Black- 
man,  7  Ga.  App.  766,  68  S.  E.  339;  Miion  ▼. 
State,  7  Ga.  App.  805.  68  S.  E.  315  m ;  Carter 
T.  State,  106  Ga.  373,  32  S.  E.  845,  71  Am. 
St.  Rep.  262  [4] :  Perdue  v.  State,  135  Ga.  277, 
278,  69  S.  E.  184  [5]) ;  and  where  error  is  as- 
signed upon  the  refusal  to  give  a  rexjuested  in- 
struction to  the  jury,  and  no  complaint  is  made 
that  the  request  was  not  substantially  covered 
by  the  charge  given  by  the  court,  and  the  en- 
tire charge  is  not  brought  up,  this  court  is  un- 
able to  determine  whether  the  refusal  of  the  re- 
guest  was  erroneous;  and  where  it  neither  ap- 
pears from  the  bill  of  exceptions  nor  from  the 
record  that  the  charge  of  the  court  was  ever 
reduced  to  writing  or  was  on  file  in  the  office  of 
the  clerk  of  the  court  below  (Pen.  Code  1910,  ifj' 
1056,  1057),  this  court  will  not  order  it  sent  up 
under  section  6149  (4)  of  the  Civil  Code  of  1910 
(Perdue  v.  State,  17  Ga.  App.  299.  86  S.  E. 
661).  See.  also,  Hawkins  v.  OoUier,  106  Ga.  18, 
31  S.  E.  755.  In  the  absence  of  any  assertion 
to  the  contrary,  it  will  be  presumed  that  the 
charge  of  the  court  sufBcientiy  covered  the  pre- 
cise doctrine  referred  to  in  the  requested  instruc- 
tion. Therefore  that  ground  of  the  motion  for 
a  new  trial  complaining  of  the  refusal  of  the 
court  to  give  a  certain  requested  instruction, 
relating  to  threats  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  gS  2011,  2767,  2901,  2903,  2907, 
2909,  2919,  3032 ;  Dec  Dig.  <S=>  829(1),  1110(1), 
1144(14).] 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

George  McPhearson  was  convicted  of  homi- 
cide, and  he  brings  error.    Affirmed. 

F.  W.  C!opeland,  of  Rome,  for  plalntUC  in 
error.  W.  H.  Bnnls,  Sol.  Goi.,  of  Rome,  for 
the  State. 


WADE,  C.  3.  [1-S]  It  is  not  necessary  to 
add  to  what  Is  said  in  the  headnotes,  further 
than  by  calling  attention  in  the  briefest  man- 
ner to  the  substance  of  the  evidence  which, 
in  the  opinion  of  this  court,  authorized  the 
trial  Judge  to  submit  to  the  jury  the  ques- 
tion whether  the  accused  was  guilty  of  the 
offense  of  voluntary  manslaughter,  and  which 
supports  the  verdict  returned. 

The  father  of  a  wayward  young  woman, 
who  bad  been  encouraged  by  her  more  recent 
conduct  to  hope  for  her  ultimate  reformation, 
found  that  she  was  absent  from  bis  home  at 
night,  and,  guided  by  bis  knowledge  of  her 
past,  armed  himself  with  a  gun  and  sought 
her  in  a  part  of  a  dty  apparently  mudi  fre- 
quented by  rowdy  and  disreputable  pers<His, 
where  he  was  informed  that  she  had  been 
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seen  In  a  bawdybonse  wltb  the  man  be  aft- 
erwards slew.  Be  finally  encountered  bis 
daughter  on  the  streets,  apart  from  this  man, 
and  Indnced  her  to  accompany  him  home. 
On  the  way  home  his  daughter  Informed  him 
that  the  deceased  had  insulted  and  slapped 
her,  and  had  told  her,  when  she  threatened 
to  report  his  conduct  to  her  father,  that  he 
would  provide  a  "wooden  overcoat"  for  the 
latter.  It  appears  from  other  evidence  that 
the  deceased  had  in  fact  abused  and  slapped 
the  daughter  of  the  defendant  at  the  time  she 
alleged,  and  this  infoimation  reached  the 
father  from  another  source.  After  the  ac- 
cused and  his  daughter  arrived  at  home,  the 
father  remained  on  the  front  porch,  the 
daiigbter  entered  the  house,  and  the  father 
assumed  that  she  had  retired  to  her  room, 
tboui^  In  fact  she  had  gone  to  her  mother's 
room  instead.  Some  minutes  later  the  father 
himself  entered  the  bouse,  and,  failing  to 
find  his  daughter  in  her  room,  concluded  that 
she  had  returned  to  the  scene  of  debauchery 
from  which  he  had  Just  removed  her,  and 
w&at  t>ack  to  the  same  locality  accompanied 
by  his  8(m-ln-law,  to  discover  her  and  bring 
her  borne.  When  they  reached  the  place 
where  he  had  previously  found  his  daughter, 
they  encountered  the  deceased,  and  the  de- 
ceased became  embroiled  in  a  difficulty  with 
tbe  son-in-law  and  shot  him,  and  immediately 
thereafter  the  accused  fired  upon  and  killed 
tbe  deceased.  OooUng  time  is  always  a  quea- 
tl<m  for  the  Jury,  and  whether  or  not  be- 
tween the  time  when  the  father  was  Informed 
of  tbe  presence  of  bis  daughter  with  the  de- 
ceased in  a  lewd  house  or  the  time  when  be 
was  told  by  her  that  tbe  deceased  bad  abused 
and  slapped  her  and  the  time  when  he  esi- 
oonntered  and  dew  tbe  deceased  there  waa  a 
saffldent  interval  fw  tbe  passion  to  subside 
wbidi  must  have  beoi  instantly  excited  by 
tlie  rec^pt  of  this  information  was  wholly 
for  determination  by  the  Jury ;  and  by  their 
verdict  they  declaied  that  at  tbe.  time  of  the 
kUling  the  accused  was.  In  their  opinion,  act- 
ing under  the  influence  of  irresistible  passion, 
and  not  In  self-defense  or  in  other  drcnm- 
atances  that  Justified  the  killing.  It  is  clear 
tliat  the  circumstances  narrated  were  amply 
aaffident  to  provoke  in  the  mind  and  heart 
of  tbe  average  or  normal  father  suQh  a  burn- 
ing flame  of  anger  as  might  rage  without 
abatement,  not  only  for  minutes,  but  for 
hours,  and  tbe  accused  may  well  have  been 
under  the  overmastering  tnfiuence  of  that 
passion  when  he  encountered  the  deceased  for 
tbe  first  time  after  be  had  been  apprised  of 
facts  indicating  tbe  participation  of  the  de- 
ceased In  the  debauching  of  his  daughter, 
and  an  entire  contempt  for  his  right  or  abill- 
t7  to  protect  a  member  of  bis  family  who, 
whatever  her  past,  was  the  child  of  his  loins 
—bone  of  bis  bone  and  flesh  of  bis  flesh. 
Tbe  trial  court  therefore  properly  charged 


the  law  of  voluntary  manslaughter,  and  the 
evidence  was  amply  sufficient  to  supx>ort  tbe 
verdict  returned. 
Judgment  affirmed. 

OEOROB  and  LUKE,  JJ.,  concor. 


(1*  Ga.  App.  217) 
SWATTS  V.  HARRISON.     (No.  7602.) 
(Orart  of  Appeals  of  Georgia,  Division  Na  1. 
Feb.  1,  1917.) 

(ByXlabui  ty  ihe  Court.) 

1.  TaiAL  e=»68(2>— Reopbnino  of  Gabb. 

There  was  no  error  in  allowing  the  case  re- 
opened for  tbe  introduction  of  further  testim<»y 
after  the  argument  waa  begun. 

[Ed.  Note.— For  other  oHses,  see  Trial,  Gent 
Dig.  H  161,  162;  Dec.  Dig.  «=>68(2).] 

2.  Ht78BAND  AND  WtTB  @=>25(1)— AQBNOT  OF 

Husband— LiABttrrr  or  Witb. 
On  tbe  facts  alleged  in  the  petition  for  cer- 
tiorari, the  verdict  is  not  contrary  to  tbe  evi- 
dence nor  without  evidence  to  support  it,  except 
as  to  $45  usury  included  therdn.  Indeed,  the 
evidence  clearly  disclosed  that  the  notes  were 
given  for  a  loan  of  money  in  the  sum  of  $1,500, 
and  the  draft  for  the  money  was  made  payable 
to  tbe  order  of  the  wife.  It  matters  not  that 
she  indorsed  the  draft  and  delivered  it  to  the 
husband,  which  fact  may  be  inferred  by  his  in- 
dorsement upon  the  draft.  As  was  said  by 
Bleckley,  in  the  case  of  Boland  v.  Klink,  SS  Ga. 
448:  "Generally,  when  a  wife  wants  an  agent 
to  represent  her  in  a  business  transaction,  she 
will  select  her  husband."  Tbe  ease  from  which 
this  language  is  quoted  ts,  in  large  measure, 
controlling  on  the  facts  of  this  case.  When  the 
wife  makes  a  purchase  through  her  husband,  "it 
is  the  same  as  if,  she  made  it  in  person ;  and 
when  tbe  transaction  creates  a  debt  for  property 
which  is  transferred  or  conveyed  to  her  by  the 
creditor,  and  she  gives  tbe  required  security  in 
person,  the  debt  is  hers,  not  her  husband's  and 
the  act  of  giving  security  binds  her." 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {S  148,  100.  163;  Dee.  Dig. 
«=»25a).] 

3.  CotiBTs  e=3l90(l)— Cut  Oourtb— Ravncw— 

UstTBT. 

It  does  affirmatively  appear,  from  the  facts 
alleged  in  the  petition  that  the  sum  of  $45,  in- 
cluded in  the  three  notes  sued  on,  is  usury. 
The  Judgment  refusing  sanction  to  the  writ  of 
certiorari  must  therefore  be  reversed.  It  af- 
firmatively appearing  from  the  allegations  of  fact 
set  forth  in  the  petition  for  certiorari  that  the 
verdict  complained  of  included  usury  in  a  sum 
stated,  the  Judge  of  the  superior  court  erred- 
in  refusing  to  sanction  the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  «=.190(1).] 

Error  from  Superior  €X)art,  Orady  County ; 
B.  E.  Ck>x,  Judge. 

Action  by  M.  H.  Harrison  against  Ida  G. 
Swatts,  begun  in  city  court.  There  was  a 
Judgment  for  plaintiff,  and,  her  petition  for 
certiorari  being  overruled,  defendant  brings 
error.     Reversed. 

Harrison  sued  Mrs.  Swatts,  in  the  city 
court  of  Wblgbam  for  $1,545,  principal,  and 
for  Interest  at  8  per  cent,  per  annum  from 
date,  on  her  promissory  notes  to  him.  Lia- 
bility was  denied  on  tbe  ground  that  the 
notes  vrere  given  merely  for  the  purpose  of 
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securing  a  loan  to  the  defendant's  husband, 
and  there  was  a  plea  of  usury  to  the  extent 
of  $45.  The  trial  baring  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  the  plaintiff 
for  the  full  amount  sued  for,  the  defendant 
presented  to  the  Judge  of  the  superior  court 
a  petition  for  certiorari,  which  he  refused  to 
sanction ;    and  error  Is  assigned  thereon. 

From  the  evidence  set  forth  in  the  petition 
for  certiorari  it  appears  that  the  notes  sued 
on  were  for  a  loan  made  by  the  plaintiff, 
which  was  negotiated  through  N.  F.  Jones, 
and  that  the  plaintiff  did  not  deal  with  the 
defendant  in  person ;  that  he  gave  Jones 
a  draft  payable  to  the  defendant,  for  $1,- 
500,  which  was  afterwards  indorsed  by  her. 
The  defendant  testified  that  when  she  signed 
the  notes  she  understood  that  her  husband 
was  securing  a  loan,  and  that  she  was  put- 
ting up  security  for  him ;  that  her  husband, 
with  T.  J.  Mills  and  some  one  else,  came  to 
her  home  with  the  notes  and  a  mortgage  or 
other  papers,  and  she  signed  all  the  papers 
they  wanted  her  to  sljgn,  and  they  carried 
the  papers  away  with  them;  that  she  had  no 
conversation  with  any  of  them;  that  her 
husband  was  not  acting  as  her  agent,  and 
neither  he  nor  any  one  else  had  been  au- 
thorized by  her  to  secure  a  loan  from  the 
plaintiff ;  that  she  "never  made  a  loan  from 
plaintiff";  that  no  part  of  the  money  was 
ever  paid  to  her,  and  no  accounting  for  any 
part  of  it  was  ever  made  to  her;  that  the 
Indorsement  on  the  draft,  which  was  follow- 
ed by  her  husband's  Indorsement,  appeared 
to  be  In  her  handwriting,  but  the  draft  was 
never  In  her  possession,  and  she  did  not  re- 
member having  seen  it  T.  J.  Mills  testified 
that  at  the  time  of  the  signing  of  the  notes 
he  was  representing  the  defendant's  bus- 
band,  but  supposed  the  plaintiff  was  depend- 
ing on  him  to  see  that  the  papers  were  prop- 
erly executed;  that  he  did  not  remember 
any  conversation  at  that  time,  and  did  not 
remember  whether  he  turned  the  plaintUTs 
draft  over  to  the  defendant  herself,  or  to 
her  husband.  The  plaintiff  testified  that  the 
defendant's  husband  got  N.  F.  Jones  to  come 
to  see  him  about  making  a  loan,  and  he 
(the  plalntieO  left  the  matter  with  T.  J.  Mills 
and  N.  F.  Jones,  to  represent  him  and  close 
It  up  as  soon  as  the  papers  were  signed; 
that  he  relied  on  T.  J.  Mills  to  see  that  the 
papers  were  properly  executed,  and  he  did 
not  see  the  defendant  during  the  transaction. 
Over  objection  he  was  allowed  to  testify  that 
he  "was  making  the  loan  to  Mrs.  Swatts, 
and  not  to  her  husband";  the  defendant's 
counsel  objecting  on  the  ground  that  the  wit- 
ness had  stated  that  he  did  not  see  the  de- 
fendant during  the  transaction,  and  no  agen- 
cy had  been  shown.  After  the  plaintiff's 
counsel  had  made  the  opening  argument  to 
the  Jury,  and  while  the  defendant's  counsel 
was  arguing  the  question  of  usury,  the  court. 


over  objection,  permitted  the  plaintiff  to  re- 
open the  case  and  testify  that  when  the  de- 
fendant's husband  came  to  see  him  about  the 
loan,  he  explained  that  he  had  the  money 
already  loaned  out,  and  that  if  be  called  It 
In  and  made  this  loan  to  Mrs.  Swatts,  be 
would  lose  $45  interest,  and  Mr.  Swatts  xe- 
plied,  "We  are  willing  to  pay  the  $45  to  get 
It" 

In  the  petition  for  certiorari  It  was  alleg- 
ed that  the  verdict  was  contrary  to  the  evi- 
dence ;  that  to  the  extent  of  $45  it  included 
usury ;  that  the  court  erred  in  allowing  the 
plaintiff  to  testify  that  he  was  making  the 
loan  to  the  defendant,  and  not  to  her  hus- 
band; that  the  court  erred  in  allowing  the 
plaintiff  to  reopen  the  case  and  testify  fur- 
ther; and  that  the  court  erred  In  charging 
the  Jury  that  the  question  at  issue  was 
whether  the  parties  Intended  the  contract  to 
be  an  original  undertaking  of  the  defendant, 
or  that  she  was  to  become  surety  for  her 
husband. 

8.  P.  Cain,  of  Whlgbam,  for  plaintiff  in 
error.  B.  B.  Terrell,  of  Whlgbam,  for  de- 
fendant in  error. 

GEOBGB,  3.    Judgment  reversed. 

WADB,  0.  J.,  and  LUKE,  J.,  concur. 

(IS  Oa.  App.  229) 

GBANT  V.  STATE.    (No.  7884.) 

(Court  of  Appeals  of  Geor^a,  Division  Na  1. 

Feb.  1,  1917.) 

(Byllalut  h»  the  Oourt.) 

CBDaNAI.    I4A.W   €=3l038(4)— TbIAI/— IirffTBTTC- 
IIONS. 

Failure  to  charge.  In  the  trial  of  a  criminal 
case,  a  principle  of  law  applicable  to  one  of 
several  defenses,  based  entirely  upon  the  state- 
ment of  the  defendant  and  a  codefendant,  tried 
jointly,  no  request,  in  writing  or  otherwise,  hav- 
me  been  maae  for  such  charge,  is  not  arror. 
Walker  v.  State,  122  6a.  747,  751,  50  S.  E. 
994  Oast  paragraph) ;  Gray  v.  State,  6  6a. 
App.  428,  85  S.  E.  191  (3) :  Boblnson  v.  State, 
114  Ga.  56,  89  S.  E.  862  (4). 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2646;  Dec.  Dig.  <3=3l038(4).] 

Error  from  City  Court  of  Dnblln;  J.  B. 
Hicks,  Judge. 

Dan  Grant  was  convicted  of  the  onlawfol 
sale  of  intoxicants,  and  he  brings  error.  Af- 
firmed. 

Fred  Kea,  of  Dublin,  for  plaintiff  in  error. 
S.  P.  New,  Sol.,  of  Dublin,  for  the  State. 

6EOR6E,  J.  Dan  6rant  and  others  were 
Jolntiy  tried  for  the  offense  of  selling  whla- 
ky.  One  of  the  defenses  relied  upon  by 
6rant  in  his  statement  at  the  trial  was  that 
he  had  acted  merely  as  agent  of  the  buyer 
in  procuring  the  whisky.  Several  excep- 
tions to  the  admission  of  testimony  were 
taken,  but  in  the  brief  filed  by  counsel  for 
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plaintiff  In  error  he  Insists  a  new  trial  should 
be  granted  him  for  the  sole  reason  that 
the  court  did  not  give  In  charge  the  law  ap- 
plicable to  the  particular  contention  stated 
above.  No  request  for  such  a  charge  was 
made,  and  the  court  did  charge  the  jury 
that  they  might  believe  this  defendant's 
statement  In  preference  to  the  sworn  testi- 
mony. 
Judgment  affirmed. 

WADE,  0.  J.,  and  LTTKB,  J^  concur. 


(IS  Qa.  App.  171) 

TOOMET  BBOS.  v.  CITIZENS'  &  SOUTH- 
ERN BANK.    (No.  8301.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  1, 1917.) 

fByUalut  by  Editorial  8taf.) 
BAjnca  AND  Bankiro  «=>74— AssiQNiaNTB— 

iNBOtVKNCT. 

Where  plaintiff  bank  lent  a  sum  of  money 
receiving  as  collateral  security  notes,  including 
a  note  made  by  defendant  from  the  borrowing 
bank,  which  on  the  following  day  was  closedas 
insolvent,  plaintiff  bank,  having  no  intimation 
of  the  insolvency,  might  enforce  collection  of  the 
note  despite  Civ.  (3ode  1910,  f  2360,  prohibit- 
mg  conveyances  and  assignments  by  a  bank  in 
contemplation  of  insolvency  or  after  insolven- 
cy, except  for  the  benefit  of  creditors  and  stock- 
boldets;  the  section  having  no  application 
against  an  innocent  assignee  for  value  without 
knowledge  of  the  insolvency  of  the  assignor 
bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  $  156;  Dec.  Dig.  ®=»74.] 

Error  from  Superior  Court,  Blchmond 
County;    H.  0.  Hammond,  Judge. 

Action  by  the  Citizens'  &  Southern  Bank 
against  Topmey  Bros.  There  was  a  Judg- 
ment for  pialntur,  and  defendants -brin;  er- 
ror.   Affirmed. 

Salem  Dutcher,  of  Augusta,  for  plaintiffs 
in  error.  Alexander  &  Lee  and  Wright  & 
Wright,  all  of  Aqgnsta,  for  defendant  In 
error. 

JENKINS,  J.  1.  On  December  2,  1913, 
a  bank  borrowed  a  sum  of  money  from  the 
plaintiff  bank,  payable  SO  days  after  date, 
aud  gave  lo  the  lending  bank  as  collateral 
security,  customers'  notes,  in  which  was  In- 
liaded  a  note  made  by  the  defendant  in  this 
case.  The  borrowing  bank  was  closed  as  In- 
solvent on  the  following  13th  day  of  De- 
cember. In  the  facts  and  circumstances  in 
the  record  there  Is  nothing  that  would  im- 
pute to  the  lending  bank  knowledge  that 
such  a  transaction  was  had  pending  or  in 
contemplation  of  Insolvency.  The  positive 
testimony  of  the  acting  official  of  the  lend- 
ing bank  shows  that  it  had  no  Intimation 
of  such  condition.  The  provisions  of  Civil 
C!ode,  {  2360,  which  prohibits  all  conveyances 
and  arguments  by  a  bank  in  contemplation 
ot  insolvency  or  after  insolvency,  except  for 
the  benefit  of  all   creditors  and   stockhold- 


ers, Is  intended  to  prevent  preferences  for 
an  antecedent  debt,  and  has  no  application 
against  an  innocent  assignee  for  value  with- 
out knowledge  of  such  condition  of  the  bank. 
Booth  V.  Atlanta  Clearing  House,  132  Ga. 
100,  6S  S.  B.  907;  Hlghtower  v.  Mustian, 
8  Ga.  606 ;  Clarke  v.  Ingram,  107  Ga.  676,  33 
S.  E.  802. 
Judgment  affirmed. 

BROTLES,  P.  J,  and  BLOODWORTH,  J., 
concur. 

(19  Ga.  App.  m) 
INNE8  V.  STATE.     (No.  7762.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  2,  1917.) 

(Syllaiui  ly  ihe  Court.) 

1.  Cbiminal    Law    «=878(2)— Corviotion— 
Indictuent. 

A  general  verdict  of  guilty  upon  an  indict- 
ment containing  several  counts,  charging  kin- 
dred but  distinct  oEenses  under  different  sec- 
tions of  the  Code,  cannot  be  upheld,  unless  it  ap- 
pears from  the  evidence  that  the  accused  is 
guilty  on  all  the  counts  in,  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2099 ;    Dec.  Dig.  <3=>878(2).] 

2.  iNDrcniENT  and  Intobmation  «=9l29(l) — 
JoiNDXB  oT  Counts— KiNDBED  Offenses. 

Where  the  accused  fraudulently  converts  to 
his  own  use  property  intrusted  to  him,  he  is  in- 
dictable tmder  the  first  clause  of  section  189 
of  the  Penal  Code  of  1910.  Where  he  other- 
wise than  by  a  conversion  to  his  own  use  dis- 
poses of  the  property  intrusted  to  him,  without 
the  consent  of  the  owner  or  bailor,  to  his  in- 
jury, and  without  paying  to  the  owner  or  bailor 
on  demand  the  full  market  value  or  price  there- 
of, he  is  indictable  under  the  second  clause  of 
that  section.  Section  192  of  the  Penal  Code 
defines  a  distinct  offense,  and  the  offenses  defin- 
ed in  sections  189  and  192  are  kindred  offenses, 
and  may  be  charged  in  separate  counts  of  the 
same  indictment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  414;  Dec.  Dig. 
<8=»129(1).] 

3.  JuBiSDionoN— Venue  Establibhmicnt. 

The  venue  of  the  alleged  crime  was  estab- 
lished under  the  law,  and  the  trial  court  had 
jurisdiction. 

4.  Chabgb— Exceptions— SuTFictENCT. 

The  exceptions  to  the  admission  of  evidence 
and  to  the  i^arge  of  the  court  are  without 
merit 

5.  Embezzlement  <8=»35—Pbohecution— Evi- 
dence—Demand. 

The  fourth  count  in  the  indictment  as  prop- 
erly construed  by  the  trial  court,  is  based  upon 
the  first  clause  of  section  189  of  the  Penal  Code 
of  1910.  Under  this  clause  it  was  unnecessary 
to  allege  and  prove  a  demand  for  payment.  No 
demand  having  been  shown,  although  alleged, 
and  the  court  having  construed  the  fourth  count 
in  this  indictment  to  charge  only  the  offense  de- 
fined in  the  first  clause  of  the  section,  the  gen- 
eral verdict  of  guilty  is  not  contrary  to  law. 
The  motion  for  a  new  trial  was  properly  de- 
nied. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  ff  55-59 ;  Dec.  Dig.  «=>35.] 

Luke,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Ooun- 
ty;  B.  H.  Hill,  Judge. 


^s^For  othsr  casai  m«  cams  topic  and  KEY-NUMBER  In  all  Key-Numbersd  Slgeits  and  Indi 
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Victor  B.  Innes  was  convicted  of  the  of- 
fense of  larceny  after  trust,  and  he  brings 
error.    Affirmed. 

Victor  B.  Innes  was  tried  and  convicted 
on  an  Indictment  charging,  In  four  separate 
counts,  the  offense  of  larceny  after  trust. 
The  first  count  charged,  In  substance,  that 
be  and  bis  wife  were  Intrusted  by  Lois 
Nelms  Dennis  with  $3,745.20,  for  the  purpose 
of  applying  this  sum  of  money  for  the  use 
and  benefit  of  the  owner,  and  that,  after  be- 
ing so  Intrusted,  the  defendants  did  unlaw- 
fully and  fraudulently  convert  the  money  to 
their  own  use.  The  second  count  Is  but  a 
repetition  of  tbe  first,  with  the  added  allega- 
tion that  tbe  snm  of  money  Intrusted  to  tbe 
defendants  was  made  up  of  several  amounts 
and  delivered  over  to  them  on  separate  dates. 
Tbe  third  count  charged  that  the  defendants, 
after  bavtng  been  Intrusted  by  tbe  same 
bailor  with  the  Identical  suni  of  money  nam- 
ed In  tbe  first  and  second  counts,  for  the  pur- 
pose of  Investing  It  In  certain  lands -and  real 
estate  In  Montana  and  In  Sonora  connty.  In 
Mexico,  In  the  name  of  the  bailor,  did  wrong- 
fully and  fraudulently  convert  said  money  to 
their  own  use.  Tbe  fourth  count  charges 
the  same  trust,  for  tbe  same  purpose,  and  by 
tbe  same  bailor,  and  concludes  In  this  lan- 
guage: 

"Did  wrongfully  and  fraudulently,  dispose  of 
said  $3,745.20  otherwise  than  by  applying  it  to 
the  use  and  for  the  purpose  for  which  it  was 
intrusted  by  said  bailor,  without  her  consent  and 
to  her  injury,  and  witnout  said  bailees,  to  wit, 
Victor  B.  Innes  and  Ida  May  Innes,  having  paid 
to  said  bailor  tbe  full  value  and  market  price 
thereof,  and  without  having  paid  to  Mrs.  I411ie 
L.  Nelms,  administratrix  on  the  estate  of  Lois 
Nelms  Dennis,  on  demand,  the  full  value  and 
market  price  thereof,"  etc. 

There  was  a  general  verdict  of  guilty,  and, 
upon  the  overruling  of  tbe  defendants'  mo- 
tiaa  for  a  new  trial,  exceptions  were  taken. 

Jno.  S.  Candler,  G.  Lb  Pettlgrew,  and  Jas. 
E.  Hlnes,  all  of  AUanta,  for  plalntur  In  er- 
ror. Bb.  T.  Williams,  Sol.  Gen.,  Hugh  M. 
Dorsey,  B.  A.  Stephens,  and  B.  B.  Arnold, 
all  of  Atlanta,  for  tbe  State. 

0E0R6B,  J.  (after  stating  tbe  facts  as 
above).  [1]  It  Is  well  settled  that  an  indict- 
ment may.  In  several  counts,  charge  a  viola- 
tion of  one  statute  In  dUferent  ways.  In  which 
event  a  general  verdict  of  guilty  Is  good,  U 
tbe  evidence  sustains  either  count.  On  the 
other  band,  an  Indictment  may  charge,  In 
dlfTerent  counts,  tbe  commission  of  distinct 
offenses  of  similar  nature ;  In  which  event  a 
general  verdict  of  guilty  Is  not  good,  unless 
the  evidence  sustains  each  count. 

[2,  S]  Undoubtedly,  section  102  of  tbe  Penal 
Code  defines  a  distinct  offense,  and  none  of 
tbe  class  of  cases  contemplated  by  this  section 
were  Intended  to  be  embraced  also  In  section 
189.  Tbe  latter  section  (section  189)  defines 
two  separate  and  distinct  offenses.  Tbe  of- 
fenses defined  In  sections  189  and  192  are 
Undred  offenses,  according  to  onr  Code,  and 


may  be  properly  diarged  In  separate  counts 
of  the  same  Indictment  The  venue  of  the 
offense  in  the  case  at  bar  was  properly  shown 
to  be  In  Fulton  county,  and  the  evidence  war- 
ranted the  verdict  finding  the  defendant  guil- 
ty as  charged.  Walker  v.  State,  117  Ga.  260, 
43  S.  B.  701;  Martin  v.  State,  123  Ga.  478. 
51  S.  B.  334;  Dunn  v.  State,  82  Ga.  27,  8  S. 
E.  806,  3  L.  R.  A.  199;  Mangham  v.  State,  11 
Ga.  App.  427,  75  S.  E.  512 ;  Carter  v.  State, 
143  Ga.  639,  85  S.  E.  884  (2). 

In  the  Indictment  in  tbe  case  at  bar,  tbe 
fourth  count,  as  construed  by  the  trial  Jndge, 
was  not  based  on  the  second  clause  of  section 
189  of  the  Penal  Code,  nor  Is  that  count.  In 
Its  language,  necessarily  based  on  tbe  clause 
of  section  189  referred  to  In  this  opinion  as 
tbe  second  clause  thereof.  No  demurrer  was 
filed,  and  we  are  not  concerned  Mth  tbe  In- 
tention of  the  pleader  in  this  case,  for  rea- 
sons hereinafter  stated;  nor  do  we  wish  to  be 
understood  as  saying  that  the  fourth  count  In 
the  Indictment  cannot  properly  be  considered 
as  based  upon  the  second  clause  of  Penal 
Code,  {  189.  We  think  the  pleader  undoubt- 
edly meant  to  charge.  In  tbe  fourth  count, 
a  violation  of  the  second  clause  of  this  sec- 
tion; and  we  are  equally  sure  that  this  count 
might  have  been  so  construed,  at  least.  In  the 
absence  of  any  demurrer.  The  charge  in 
the  fourth  count  is  not  Inconsistent  with  tbe 
charges  contained  In  the  first,  second,  and 
third  counte  of  tbe  Indictment,  to  tbe  effect 
that  tbe  defendant  committed  tbe  offense  of 
larceny  after  trust  delegated  by  directly  con- 
verting the  money  to  bis  own  usa  The  con- 
version charged  in  the  fourth  count  Is  con- 
sistent with  the  charge  of  direct  conversion 
by  tbe  defendant;  and,  although  not  Incon- 
sistent with  some  other  wrongful  and  fraud- 
ulent application  of  tbe  money  Ibtrusted  to 
blm,  tbe  trial  court  construed  tbe  Indictment 
to  diarge  one  offense,  and  that  a  direct  con- 
version by  the  defendant  to  bis  own  use; 
and  the  construction  given  tbe  Indictment  by 
the  trial  judge,  in  the  trial  of  tbe  case  and  In 
his  charge  to  tbe  jury,  Is  controlling  upon  the 
court,  and  fixes  the  law  of  the  case  until  cor- 
rected as  provided  by  law. 

Let  us  examine  section  188.  This  section 
provides  for  tbe  punishment  of  any  factor, 
commission  merchant,  etc,  or  any  other  bai- 
lee with  whom  any  money  or  any  other  thing 
of  value  may  be  Intrusted  or  deposited,  who 
shall  fraudulently  convert  the  same  or  any 
part  thereof  to  his  own  use,  or  otherwise  dis- 
pose of  the  same  or  any  part  thereof  without 
the  consent  of  tbe  owner  or  bailor,  to  bla 
injury,  and  without  paying  tbe  owner  or 
bailor  on  demand  the  value  or  market  price 
of  same.  The  meaning  of  the  section  is  to  be 
found  in  the  opinions  of  the  Supreme  Court 
of  this  state  construing  tbe  same.  In  Cody's 
Case,  100  Ga.  105,  28  S.  B.  106,  Justice  LttUe 
said: 

That  this  section  "provides  for  two  distinct 
offenses:  (1)  If  any  of  the  bailees  named,  with 
whom  any  money  or  other  valuable  thing  shall 
be   intrusted   or   deposited,  shall    fraudulently 
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convert  tlie  aamt  or  any  part  tliereof  to  his  own 
use,  the  statute  is  hroken.  (2)  If  any  of  such 
bailees  with  whom  the  property  shall  be  in- 
trusted or  deposited  shall  dispose  of  the  same  to 
the  injury  of  the  bailor  (otherwise  than  to  fraud- 
ulently convert  it  to  his  own  use)  without  the 
consent  of  the  bailor,  and  without  paying  to  the 
owner  or  bailor,  on  demand,  the  fuU  value  or 
market  price,  he  has  committed  an  offense 
against  which  the  statute  provides," 

In  order  to  sustain  a  conviction  under  the 
second  clause  of  this  section,  It  Is  necessary 
both  to  aver  and  to  prove  a  demand  of  the 
bailee  and  a  refusal  by  him  to  pay.  It  Is 
apparent  that  the  statute  Is  broken  when  the 
bailee  converts  the  money  to  his  own  use  or 
when  he  otherwise  disposes  of  It  To  dispose 
of  it  otherwise  Is  by  Justice  Little  declared 
to  be  a  disposition  of  It  fraudulently  made 
otherwise  than  by  converting  it  to  the  bailee's 
own  use.  I«t  us  consider  the  fourth  count 
of  the  Indictment  In  this  case,  in  connection 
with  the  Code  section  referred  to,  as  con- 
strued by  the  Supreme  Court  The  defend- 
ant, Innes,  is  charged  with  liaving  received 
a  certain  sum  of  money,  for  a  certain  spe- 
dfie  purpose,  from  the  bailor,  Lois  Nelma 
Dennis,  and  it  is  charged  that  after  having 
so  received  it  he  "did  wrongfully  and  fraud- 
ulently dlispose  of  said  money  otherwise  than 
by  applying  it  to  the  use  and  for  the  purpose 
for  which  it  was  intrusted  by  said  bailor, 
without  her  consent,"  eta  On  doise  exami- 
nation it  is  apparent  that  this  count  in  the 
hidlctment  does  not  charge  that  the  bailee, 
Innes,  did,  otherwise  than  by  converting  the 
money  to  his  own  use,  dispose  of  it  In  or- 
der to  bring  this  count  under  the  second 
danse  of  section  189  tills  allegation  Is  al>- 
solutely  necessary.  The  charge  in  the  in- 
dictment is  that  he  did  dispose  of  the  mon- 
ey otherwise  than  by  applying  it  to  the  use 
and  for  the  purpose  for  which  it  was  in- 
trusted by  the  said  bailor  (Lois  Nelms  Den- 
nis). He  did  not,  according  to  tills  charge, 
dispose  of  the  money  otherwise  than  by  ap- 
plying it  to  his  own  use.  The  peculiar  word- 
ing of  the  fourth  cotint  in  this  Indictment  is 
perfectly  consistent  with  the  charge  that  In- 
nes directly  converted  to  his  own  use  the 
money  with  which  he  was  Intrusted;  and 
while  It  may  not  be  Inconsistent  with  a 
charge  that  he  did,  otherwise  than  by  con- 
verting it  directly  to  his  own  use,  dispose  of 
it,  this  IndlctrAent  does  not  require  that  con- 
struction. Under  tills  count  in  the  Indictment 
the  state  might  liave  proved  that  Innes  di- 
rectly converted  the  money  to  his  own  use; 
and  tills  proof  would  not  be  at  variance  with 
the  allegation  that  he  did  wrongfully  and 
fraudulently  dispose  of  the  money  "other- 
wise than  by  applying  it  to  the  use  and  for 
the  purpose  for  which  it  was  intrusted  by 
said  bailor"  (Lois  Nelms  Dennis).  It  Is  true, 
as  we  think,  that  the  state  might  have  proved 
that  Innes  disposed  of  this  money  by  Invest- 
ing it  in  bank  stock,  or  by  depositing  it  in 
a  bank,  contrary  to  tlie  trust;  but  the  atate 


did  not  ofTer  such  proof,  and  the  trial  Judge 
construed  the  indictment  as  a  whole  to  charge 
the  offense  of  larceny  after  trust  delegated 
by  converting  it  to  the  defendant's  own  use. 
and  confined  the  state  to  proof  of  direct  con- 
version by  the  defendant  of  the  money  in- 
trusted to  him.  This,  in  our  opinion,  is  the 
conclusion  of  the  whole  matter. 

[4,  S]  Let  us  examine  the  charge  of  the 
court: 

"Now  this  indictment  is  in  fo^r  counts.  E<ach 
count  charges  the  offense  of  larceny  after  trust. 
As  a  matter  of  fact,  in  tlie  opinion  of  the  court, 
there  is  very  little  substantial  difference  in  the 
counts,  and  all  the  counts  charge  simply  the 
crime  of  larceny  after  trust" 

Further  on  the  court  said: 

"Now  this  indictment  charges  in  general 
terms  that  this  defendant  was  intrusted  by  Mrs. 
Lois  Nelms  Dennis  with  a  certain  amount  of 
money,  $3,4(X)  or  $3,500— the  amount  is  not 
material — for  a  certain  purpose,  the  purpose 
stated  in  the  indictment,  and  that  the  money 
was  to  be  applied  by  Innes  to  the  use  and  ben- 
efit of  Mrs.  Dennis,  who  was  the  owner  of  the 
property— the  money— and  the  party  who  in- 
trusted it  to  him.  And  the  Indictment  further 
charges  that,  after  having  been  so  intrusted 
with  this  money  for  the  purpose  aforesaid,  he 
converted  it  to  his  own  use  fraudulently ;  that 
is,  he  appropriated  it  to  his  own  use  with  in- 
tent to  steal  it" 

Further  on  in  the  chaise  the  Judge  used 
the  following  language: 

"While  the  indictment  sets  forth  the  offense 
in  different  counts,  it  merely  charges  substan- 
tially one  offense  against  this  defendant  and 
the  other  defendant  And  if  you  believe  beyond 
a  reasonable  doubt,  from  this  evidence,  that  all 
the  counts  are  violated,  not  only  the  general 
count  but  the  specific  count  (one  of  the  counts 
being  specific,  giving  the  amounts  and  dates  her 
money  is  alleged  to  have  been  obtained,  and 
the  fourtii  count  alleging  demand  and  refusal  to 
pay),  you  could  find  a  general  verdict  of  guilty. 
I  charge  you  that  demand  in  this  case  is  un- 
necessary jinder  the  law  and  evidence  applicable 
thereto.''^ 

Looking  to  the  whole  charge,  nowhere  Is 
the  Jury  Informed  that  the  defendant  could 
be  conylct^  upon  proof  of  any  disposition 
other  than  a  direct  conversion  by  him  to 
his  own  use  of  the  moneys  intrusted  to  him. 
It  is  true  that  the  Judge  did  not  expressly 
take  away  from  the  Jury  the  fourth  count 
in  the  indictment  but  he  construed  the  fourth 
count  in  the  Indictment  to  faU  under  the 
first  clause  of  section  189,  and  if  his  con- 
struction was  permissible  (and  of  that  the 
writer  has  no  moral  doubt),  then  the  added 
allegations  of  demand  and  refusal  to  pay 
were  by  the  court  properly  treated  as  mere 
surplusage,  as  was  done  in  Keys'  Case,  112 
6a.  3%  a).  394,  37  S.  B.  762,  81  Am.  St  Rep. 
63.  The  general  verdict  of  guilty  on  an  In- 
dictment containing  more  than  one  count  is 
good  where  the  effect  of  the  ruling  of  the 
trial  Judge  is  to  limit  the  Jury  to  a  consid- 
eratl<m  of  certain  counts  in  the  indictment, 
supported  by  the  evidence.  Let  us  examine 
one  case.  In  Waver  v.  State,  108  Oa.  775, 
33  S.  B.  423  (1)  It  was  said: 
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"When  on  the  trial  o(  an  indictment  contain- 
ing three  counts  the  conrt  instructed  the  jury 
in  these  words:  'You  will  not  allow  the  charges 
in  the  first  and  second  counts  of  that  indict- 
ment to  disturb  your  deliberations;  with  those 
two  counts  you  have  no  concern;  you  will  look 
to  the  third  count  in  the  bill,  and,  applying  the 
law  as  already  given  you  in  charge  to  the  facts, 
make  your  verdict,'  and  there  was  a  general  ver- 
dict of  guilty,  such  verdict  was  properly  treated 
as  having  been  Uised  on  the  third  count  in  the 
indictment." 

It  Is  true,  in  the  case  at  bar,  that  the  trial 
judge  did  not  expressly  eliminate  the  fonrth 
count,  nor  was  It  necessary  for  him  to  elimi- 
nate the  same.  This  charge,  that  Innes  dis- 
posed of  the  money  Intrusted  to  him  by  Lois 
Nelms  Dennis  by  applying  it  otherwise  than 
to  the  purposes  Intended  by  her,  and  for 
which  she  intrusted  it  to  him,  is  clearly  sus- 
ceptible of  the  construction  placed  upon  it 
by  the  trial  court,  to  wit,  that  Innes  con- 
verted the  money  to  his  own  use,  with  intent 
to  steal  the  same.  Indeed,  the  trial  court 
should  have  so  construed  this  indictment,  be- 
cause it  would  have  been  manifestly  unfair 
to  the  accused  to  allow  the  state  to  prove  a 
ccmverslon,  other  than  a  direct  use  of  the 
money  by  the  defendant  himself,  under  the 
Indefinite,  redundant  statement  In  the  Indict- 
ment. When,  therefore,  the  court  Instructed 
the  Jury  that  "demand  in  this  case  is  un- 
necessary under  the  law  and  evidence  appli- 
cable thereto,"  he  as  effectively  took  away 
from  the  jury  any  right  to  consider  a  con- 
version of  the  money,  or  any  part  thereof,  in- 
trusted to  Innes  by  the  bailor,  Lois  Nelms 
Dennis,  by  applying  it  to  any  other  than  bis 
own  use,  as  if  he  had  expressly  stated  to 
the  Jury  that  they  should  not  consider  any 
other  charge  against  the  defendant  than 
that  of  direct  conversion  of  the  bailor's  mon- 
ey by  him  to  his  own  use,  with  the  Intent  to 
steal  the  same. 

Indeed,  the  court  did  expressly  Instruct  the 
jury  that  they  would  be  authorized  to  con- 
vict the  defendant  only  in  the  event  they  be- 
Ueved  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  did  convert 
the  money  intrusted  to  him  to  bis  own  use. 
It  Is  to  be  noted  that  the  judge  shaped  the 
case  against  Innes  as  based  upon  the  first 
clause  of  section  180  and  section  182,  in  his 
construction  of  the  indictment,  a  construc- 
tion not  only  permissible,  but  entirely  con- 
sistent with  the  rights  of  the  defendant; 
and  that  also,  In  his  sentence,  he  regarded 
the  offenses  charged  in  the  indictment  as  one, 
and  Imposed  upon  the  defendant  only  the 
penalty  provided  under  the  first  clause  of 
section  189.  There  is, no  necessity  for  a  re- 
trial of  this  case.  The  facts  in  the  record 
abundantly  support  the  verdict,  and  both  the 
language  in  the  fourth  count  of  this  indict- 
ment and  the  construction  placed  thereon  by 
the  trial  court,  which  must  be  taken  as  the 
law  of  this  case  so  far  as  the  state  is  con- 
cerned, placed  the  case  under  the  first  clause 
of  section  189  of  the  Penal  Code. 

Judgment  affirmed. 


WADE,  a  J.,  concurs.  LUKE,  J.,  dis- 
sents. 

LUKE,  J.  (dissenting).  I  cannot  agree  to 
the  judgment  of  affirmance  In  this  case.  It 
is  admitted  In  the  majority  opinion  that  the 
defendant  is  not  charged  with  the  same  of- 
fense In  different  ways  under  one  section  of 
the  Penal  Code,  but  is  charged  with  kin- 
dred crimes  under  different  sections  of  the 
Penal  Code,  to  wit,  section  189  and  section 
192.  There  are  four  counts  In  the  indict- 
ment   The  fourth  count  diarges  as  follows: 

"For  that  the  said  Victor  El  Innes  and  Ida 
May  Innes,  in  the  county  aforesaid,  on  the  29th 
day  of  May,  1914,  with  force  and  arms,  having 
been  then  and  there  intrusted  by  Lois  Nehns 
Dennis  with  the  sum  of  $3,745.20  in  money, 
of  the  value  of  $3,745.20,  and  the  property  of 
said  Lois  Nelms  Dennis,  for  the  purpose  of  in- 
vesting said  sum  of  money  in  lands  and  real 
estate  in  Montana  and  within  a  radius  of  46 
miles  of  Lewiston  in  Montana,  and  in  certain 
lands  and  real  estate  in  Sonora  county  in  Mex- 
ico, and  after  having  been  so  intrusted  by  said 
bailor,  Lois  Nelms  Dennis,  for  the  purpose 
herein  set  forth,  did  wrongfully  and  fraudulent- 
ly dispose  of  said  $3,745.20  otherwise  than 
by  applying  It  to^the  use  and  for  the  purposes 
for  which  it  was  intended  by  said  bailor,  with- 
out her  consent  and  to  her  injury,  and  without 
said  bailees,  to  wit,  Victor  B.  Innes  and  Ida 
May  Innes,  having  paid  to  said  bailor  the  full 
value  .  and  market  price  thereof,  and  without 
having  paid  to  Mrs.  Lillie  L,  Nelms,  adminis- 
tratrix on  the  estate  of  said  Lois  Nelms  Den- 
nis, on  demand  made,  the  full  value  and  market 
price  thereof,  contrary  to  the  laws  of  said  state, 
the  good  order,  peace,  and  dignity  thereof." 

The  trial  court  construed  the  fourth  count 
to  be  under  the  first  clause  of  section  189  of 
the  Penal  Code,  and  in  the  opinion  of  the 
majority  of  this  court  it  is  held  that: 

"The  construction  given  the  indictment  by 
the  trial  court,  in  the  trial  of  the  case  and  in 
his  charge  to  the  jury,  is  controlling  upon  the 
court,  and  fixes  the  law  of  the  case  until  cor- 
rected as  provided  by  law." 

I  cannot  assent  to  this  proposition.  If  the 
trial  court  erroneously  construed  this  count 
in  the  indictment,  this  court  Is  not  bound  by 
it.  The  writer  grants  that  the  trial  court 
could  have  eliminated  the  count  by  expressly 
doing  so  in  the  charge  to  the  Jury,  but,  the 
defendant  having  been  put  in  jeopardy  upon 
this  indictment,  he  was  entitled  to  a  verdict 
of  not  guilty  upon  any  count  that  the  state 
failed  to  make  good  by  proof.  Different 
counts  In  an  indictment  under,  kindred  stat- 
utes stand  as  If  they  were  two  Indictments; 
and  the  right  to  Impose  sentence,  where  the 
verdict  is  general  in  such  a  case,  is  the  right 
to  sentence  as  for  two  separate  and  distinct 
offenses.  Can  there  be  any  doubt  that  the 
fourth  count  was  drawn  under  the  second 
clause  of  section  189  of  the  Penal  Code?  To 
read  that  section  of  the  Code  and  read  the 
indictment  is  to  answer  the  question.  Does 
section  189  make  two  kinds  of  acts  criminal? 
If  so,  the  state  failed  to  show  the  one  al- 
leged in  the  fourth  count.  Is  the  defendant 
entitled  to  a  verdict  of  not  guilty  on  that 
count,  or  shall  a  verdict  of  guilty  under  that" 
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connt  stand,  simply  because  tbe  trial  court 
construed  the  fourth  cOunt  to  hare  been 
drawn  under  the  first  clause  of  section  189? 
In  McCoy  v.  State,  15  Ga.  208,  Judge  Ben- 
nlng,  for  the  court,  in  construing,  the  language 
of  this  secUon,  said: 

"These  words  make  two  kinds  of  acts  crim- 
inal: First,  that  in  which  the  party  fraudu- 
lently converts  the  article  to  his  own  use.  Sec- 
ond, that  in  which  he  otherwise  disposes  of 
the  article,  but  to  the  injury  of  the  owner,  and 
without  his  consent,  and  without  paying  him 
the  fnll  value  or  market  price  of  the  article. 
In  the  first  kind,  the  crime  is  complete,  as  soon 
as  the  party  fraudulently  converts  the  article 
to  his  own  use.  Nothing  more  need  happen. 
It  is  not  necessary  that  he  should  also  fail  to 
pay  the  owner  the  full  value  or  market  price 
of  the  article.  In  the  second  class,  in  which 
the  article  is  disposed  of  otherwise  than  to  tbe 
use  of  the  party  himself^  the  crime  Is  not  made 
complete  by  the  mere  disposing  of  the  article. 
1\>  make  it  complete,  three  other  things  must 
also  exist:  An  injn^  to  the  owner,  the  non- 
consent  of  the  owner,  a  failure  to  pay  the  own- 
er the  full  value  or  market  price  of  the  thing 
disposed  of." 

In  tbe  case  of  Alderman  ▼.  State,  57  Ga. 
367,  it  was  held  that: 

"An  indictment  for  larceny  after  trust,  under 
sections  4422  or  4224  [now  section  189]  of 
the  Code,  which  charges  that  defendant  did 
fraudulently  convert  the  goods  intrusted  to  him 
to  his  own  use,  need  not  charge  that  the  same 
was  done  without  the  consent  of  the  owner  or 
bailor,  and  to  his  injury,  and  without  paying 
bim  on  demand  the  fuU  value  thereof;  these 
clauses  of  the  sections,  or  either  of  them,  ap- 
ply to  other  disposition  of  the  goods  than  to 
the  bailee's  fraudulent  conversion  to  his  own 
use,  and  need  only  be  charged  and  proven  in 
such  cases." 

Justice  HaU  In  Soule  t.  State,  71  6a.  27O, 
said: 

"In  the  case  of  McCoy  v.  State,  16  Ga.  205, 
208,  which  seems  to  have  been  well  considered, 
Benning,  J.,  speaking  of  this  statute,  and  ap- 
plying it  to  the  case  then  before  the  court, 
and  which  in  its  main  features  is  much  like 
tbe  present,  said :  'These  words  make  two  kinds 
of  acts  criminal:  First,  that  in  which  the  par- 
ty fraudulently  converts  the  article  to  his  own 
use.  Second,  that  in  which  he  otherwise  dis- 
poses of  the  article,  but  to  the  injury  of  the 
owner  and  without  his  consent,  and  without 
paying  him  the  full  value  or  market  price  of 
the  article.  In  the  first  kind,  tbe  crime  is  com- 
plete as  soon  as  the  party  fraudulently  converts 
tbe  article  to  his  own  use.  Nothing  more  need 
happen.  It  is  not  necessary  that  be  should  also 
refuse  to  pay  the  owner  the  fnll  value  or  mar- 
ket price  of  the  article.  In  the  second  class, 
•  •  •  to  make  the  crime  complete,  three 
other  things  must  also  exist:  An  injury  to 
the  owner,  the  nonconsent  of  the  owner,  a  fail- 
ure to  pay  the  owner  the  fuU  value  or  market 
price  of  the  thing  disposed  of,'  and  as  we 
think,  upon  demand  for  the  same. ' 

The  indictment  in  the  case  of  Cpdy  7. 
State,  100  Ga.  106,  28  S.  E.  106,  charged  as 
follows: 

"For  that  the  said  Pearce  Cody,  on  the  21st 
day  of  September  in  the  year  1896,  in  the  coun- 
ty aforesaid,  did  then  and  there  unlawfully, 
after  having  been  intrusted  by  Bob  Cherry,  the 
owner  thereof,  with  ninety  dollars  in  paper 
money  of  the  value  of  ninety  dollars,  and  two 
dollars  in  silver  money  of  the  value  of  two 
dollars,  for  the  purpose  of  holding  and  keeping 
said  money  for  said  Bob  Cherry,  he,  the  said 


Pearce  Cody,  did  fraudulently  convert  said 
money  to  his  own  use  and  did  othervrise  dispose 
of  said  money  without  the  consent  of  said  Bob 
Cherry,  the  owner  thereof,  and  to  the  injury  of 
him,  the  said  Bob  Cherry,  and  without  paying 
the  said  Bob  Cherry  the  said  money  or  the  full 
market  value  thereof,  on  demand,  which  demand 
was  made." 

To  this  indictment  the  defendant,  Cody,  de- 
murred, and  the  Supreme  Court,  in  passing 
ui)on  tbe  question  raised,  said: 

"The  first  ground  of  demurrer  raises  the  ques- 
tion, whether  one  who  is  charged  with  having 
been  intrusted  with  money  by  the  owner  to  hold 
and  keep  for  him,  and  who  fraudulently  con- 
verts the  same  to  his  own  use,  is  guilty  of  any 
violation  of  the  laws  of  the  state.  It  is  true 
that  tbe  bill  goes  further  and  charges  that  tbe 
bailee  did  otherwise  dispose  of  tbe  money  with- 
out the  consent  of  the  bailor  and  to  his  injury 
and  without  paying  to  the  bailor  on  demand 
said  money,  or  its  full  market  value;  but  we 
regard  the  latter  part  of  the  charge  as  surplus- 
age and  as  adding  no  strength  to  the  preceding 
charge  contained  in  the  bill  of  indictment.  Sec- 
tion 101  of  the  Penal  Code  [now  section  189] 
provides  for  the  punishment  of  any  factor,  com- 
mission merchant,  warehouse  keeper,  wharfinger, 
wagoner,  stage  driver,  or  common  carrier  on 
land  or  water,  or  any  other  bailee  with  whom 
any  money  or  any  other  thing  of  value  may  be 
intrusted  or  deposited,  who  shall  fraudulently 
convert  the  same  or  any  part  thereof  to  his  own 
use,  or  shall  otherwise  dispose  of  the  same  or 
any  part  thereof  without  the  consent  of  the 
owner  or  bailor,  to  bis  injury,  and  without  pay- 
ing tbe  owner  or  bailor,  on  demand,  the  value 
or  market  price  of  same.  It  is  manifest  from  a 
careful  reading  of  the  section  above  referred  to 
that  it  provides  for  two  distinct  offenses:  (1) 
If  any  of  the  bailees  named,  with  whom  any 
money  or  any  other  valuable  thing  shall  be  in- 
trusted or  deposited,  shall  fraudulently  convert 
the  same  or  any  part  thereof  to  his  own  use, 
the  statute  is  broken.  (2)  If  any  of  such  bailees 
with  whom  the  property  shall  be  Intrusted  or 
deposited  shall  dispose  of  the  same  to  the  injury 
of  the  bailor  (otherwise  than  to  fraudulently 
convert  it  to  his  own  use)  without  the  consent 
of  the  bailor,  and  without  paying  to  the  owner 
or  bailor,  on  demand,  the  full  value  or  market 
price,  he  has  committed  an  offense  against  which 
the  statute  provides.  Each  of  these  acts  is 
made  a  distinct  offense,  punishable  as  provided 
in  the  section.  McCoy  v.  State,  15  Oa.  205; 
Soule  V.  State,  71  Oa.  270." 

While  tbe  learned  trial  Judge  was  a  mem- 
ber of  this  court,  the  court,  in  tbe  case  of 
Raiden  t.  State,  1  Ga.  App.  632,  67  S.  E.  989, 
said: 

"The  Penal  Code,  %  191  [now  section  189], 
makes  two  kinds  of  acts  criminal:  (1)  That  in 
which  the  party  fraudulently  converta  to  his 
own  use  the  money  or  article  intrusted;  (2) 
that  in  which  he  otherwise  disposes  of  the  same 
without  the  consent  of  the  owner  or  bailor,  and 
to  his  injury,  and  without  paying  to  such  own- 
er or  bailor  on  demand  the  full  value  or  market 
price  thereof.  In  the  first  kind  the  crime  is 
complete  as  soon  as  the  party  fraudulently  con- 
verts the  articles  to  his  own  use.  McCoy  v. 
State,  15  Ga.  211.  In  the  second  kind  the  crime 
is  complete  (the  other  clementa  being  present) 
when  demand  is  made  and  the  full  market  value 
or  price  is  not  thereupon  paid.  Venue  for  the 
criminal  prosecution  lies  only  in  the  county 
where  the  crime  becomes  completed  in  one  of  the 
methods  above  stated." 

I  do  not  think  that  Sanders  v.  State,  86 
Ga.  717,  12  S.  El  1058,  nor  Keys  t.  State,  112^ 
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Ga.  392,  37  S.  E.  762,  81  Am.  St  Eep.  «B,  la 
authority  to  the  contrary.  In  the  Sanders 
Case  the  indictment  charged  the  defendant 
with  fraudulently  converting  to  his  own  use 
certain  property  or  otherwise  disposing  of 
the  same.  The  Indictment  in  that  case  was 
bad  because  he  was  not  charged  positively 
with  any  offense.  In  the  Keys  Case  the  in- 
dictment was  framed  under  section  102  (then 
section  194),  and  charged  the  defendant  with 
having  been  intrusted  with  money  for  the 
use  and  benefit  of  a  named  person,  and  with 
fraudulently  having  converted  the  same  to 
bis  own  use  to  the  injury  of  and  without  the 
consent  of  the  baUor.  The  court  held  that 
the  allegation,  "without  the  consent  of  the 
owner,"  was  surplusage.  There  is  only  one 
count  in  the  Sanders  Case,  and  only  one 
count  in  the  Cody  Case,  and  only  one  count 
in  the  Keys  Case.  "Fraudulent  conversion 
was  alleged  in  each  of  those  cases.  Now  in 
the  Innes  Case  we  find, not  one  count,  but 
four  counts,  based  on  kindred  statutes.  We 
find  in  effect  four  separate  indictments.  The 
crime  charged  in  one  of  the  counts,  or  one 
of  the  indictments,  admittedly  is  not  proved, 
yet  a  verdict  of  guilty  is  allowed  to  stand, 
upon  the  ground  that  the  fourth  count  in 
tills  indictment  is  mere  surplusage.  It  is  my 
opinion  that  tbs  charge  of  the  trial  court 
that  "demand  in  this  case  is  unnecessary 
under  the  law  and  evidence  applicable  there- 
to," not  only  did  not  serve  to  eliminate  the 
fourth  count  in  this  indictment,  but  was  er- 
roneous for  three  reasons:  (1)  Because,  be- 
fore a  conviction  could  be  had  on  the  fourth 
count,  proof  of  demand  was  necessary.  (2) 
Because,  under  the  majority  opinion  in  this 
case,  it  would  amount  to  an  expression  of  an 
opinion  that  fraudulent  conversion  had  been 
shown;  especially  as  the  court  had  just 
charged  the  jury  that  they  could  convict  on 
either  or  all  the  counts  in  the  indictment. 
(3)  Because  the  court  had  already  charged 
the  jury: 

"If  yon  find  this  defendant  guilty  on  either  one 
of  these  counts,  you  would  express  in  your  ver- 
dict the  count  upon  which  you  find  a  verdict  of 
iniilty.  For  instance,  if  you  find  him  guilty  on 
the  first  count,  gay,  'We,  the  jury,  find  the  de- 
fendant guilty  on  the  first  count;'  and  so  with 
the  other  counts,  if  you  should  find  him  guilty 
on  any  one  of  the  other  counts  and  not  guilty  on 
others.  But  I  charge  you  that  while  the  indict- 
ment sets  forth  the  offense  in  different  counts, 
it  merely  charges  substantially  one  offense 
against  this  defendant  and  the  other  defendant. 
And  if  you  believe  beyond  a  reasonable  doubt, 
from  this  evidence,  that  all  the  counts  were  vio- 
lated, not  only  the  general  count  but  the  specific 
count  (one  of  the  counts  being  specific,  giving 
the  amounts  and  dates  when  the  money  is  alleged 
to  have  been  obtained,  and  the  fourth  count  al- 
leging demand  and  refusal  to  pay),  you  could 
find  a  general  verdict  of  guilty. 

An  instruction  that  a  verdict  of  guilty 
could  be  found  on  the  fourth  count  without 
proof  of  demand,  under  the  facts  of  this 
I>articular  case,  in  effect  said  to  the  jury: 
Fraudulent    conversion   to   the   defendant's 


own  use  has  been  proved ;  therefore  demand 
is  unnecessary.  Did  the  charge  of  the  court 
eliminate  the  fourth  count?  I  cannot  agree 
that  it  did. 

2.  There  are  exceptions  to  the  charge  of 
the  court  which  are  not  without  merit. 

8.  In  the  opinion  of  the  writer  the  bail- 
ment as  alleged  In  the  four  counts  of  the 
indictment  is  not  proved;  neither  is  the 
fraudulenit  convenslon  shown  as  alleged;, 
and  neither  is  the  venue  proven. 

In  my  judgment  the  general  verdict  of 
guilty  under  the  evidence  is  not  authorized. 
"Judex  damnatur  cum  nocens  absolvitur;" 
but  the  guilty  must  t>e  convicted  according 
to  law. 


(1»  Oa.  App.  247) 
COLUBIBIAN  NAT.  LIFE  INS.  CO.  v.  MUIi- 
KEY.    iNo.  6264.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  1,  1917.) 

(Syllabus  hy  t%e  Court.) 

1.  CouBTS  i3=»488(l)  —  Appei-i^tii:  Jubisdio- 
TioN— I/Oss — Writ  of  Erkob— Dismissal, 

There  is  no  merit  in  the  motion  of  the  d*> 
fendant  in  error  to  dismiss  the  writ  of  error. 

(a)  The  constitutional  question  raised,  or  at- 
tempted to  be  raised,  in  the  motion  to..dismisf 
the  writ  of  error,  was  virtually  decided  by  tha 
Supreme  Court  when  this  case  was  before  it  on 
a  certification  by  this  court  of  a  question  of  law 
therein,  and  when  the  motion  of  the  defendant 
in  error  for  that  court  to  refuse  to  answer  such 
(lueation  was  denied ;  the  Supreme  Court  rul- 
ing that  the  Court  of  Appeals  had  jurisdiction  of 
the  case  at  the  time  the  certification  of  the  ques- 
tion was  ordered.  This  being  true,  it  is  obvi- 
ous that  this  court  did  not  lose  jurisdiction  of 
the  case  merely  because  the  clerk  of  this  court 
did  not  transmit  to  the  Supreme  Court  a  cer- 
tified copy  of  the  question,  together  with  the  rec- 
ord in  the  case,  until  after  the  expiration  of 
the  second  term  after  the  writ  was  brought; 
such  action  by  the  clerk  being  merely  ministe- 
rial in  its  nature.  The  question  was  legally  cer- 
tified to  the  Supreme  Court  when  this  court 
passed  the  order  certifying  it. 

lEd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dip.  H  1316,  1317,  1319,  1320;  i)ec.  Dig.  «ft=» 
4SS(1).] 

2.  INSUEAKCE  ®=»C15  —  Action  —  DiTKHSica— 
Retubn  of  Pbemiuu— Statute. 

Where  suit  is  brought  on  an  insurance  pol- 
icy which  contains  a  stipulation  to  the  effect 
that  the  policy  will  be  void  if  procured  by  fraud 
on  the  part  of  the  insured,  a  defense  by  the 
insurer  that  the  policy  is  avoided  on  account 
of  wiUful  and  material  misrepresentations,  made 
by  the  insured  in  his  application  for  the  policy, 
is  not  nn  attempt  to  rescind  the  contract,  but 
an  attempt  to  have  it  declared  void  ab  initio. 
In  such  a  case  it  is  not  necessary  for  the  insurer, 
before  pleading  that  the  policy  was  voided  by 
such  misrepresentations,  to  return  the  premiums 
paid  or  the  notes  given  therefor.  The  provisions 
of  section  4305  of  the  Civil  Code  are  not  ap- 
plicable to  such  an  action,  but  the  law  govern- 
ing it  is  found  in  secUons  2479,  2480,  2481. 
In  other  words,  the  insurer  has  a  right  to  re- 
tain the  premiums  already  received  on  the  pol- 
icy, 'and  to  avoid  the  policy  because  of  the 
fraud  practiced  upon  it  by  the  insured,  and  to 
plead  such  fraud  as  a  defense  to  the  suit.  (Co- 
lumbian National  Life  Insurance  Co.  v.  Mulkey 
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(dedded  by   the   Sqpreme   Conrt   October  21, 
1916)  146  Qa.  267,  91  S.  E.  106. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  I>ig.  H  1630,  1532-1534 ;  Dec.  Dig.  «=> 
615.] 

3.  INSCRANCE     «=3640(1)— PUBADinOB— SlBTK- 

ING  Out. 
Under  the  mUnz  of  this  court  when  this 
case  was  formrly  before  ns  (Columbian  Nation- 
al Iiife  Insurance  Co.  v.  Mulkey,  13  Go.  App. 
508,  79  S.  E.  482),  it  was  not  error  for  the 
trial  court  to'strike  paragraphs  3,  5,  6,  and  7 
of  the  original  answer,  or  to  strike  the  whole 
of  the  amendment  allowed  and  filed  November 
1,  l9l3,  or  to  strike  the  whole  of  the  amend- 
ment allowed  and  filed  December  15,  1914. 
This  court  in  its  previous  decision  of  the  case, 
however,  did  not  pass  on  the  question  ruled  up- 
on in  the  preceding  paragraph  of  this  decision; 
and,  under  the  decision  of  the  Supreme  Court  in 
this  case  (146  Ga.  267,  01  S.  E.  108,  supra), 
the  trial  judge  erred  in  striking  the  paragraphs 
of  the  original  answer,  with  the  exception  of 
those  just  mentioned,  and  in  striking  the  amend- 
ment allowed  and  Sled  December  3,  1914,  and 
In  refusing  to  allow  the  defendant  to  sustain 
by  proof  the  allegations  therein  made. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1617;   Dec.  Dig.  <S=»640(1).] 

4.  Afpeai.  and  Erkok  iS='843(1)  —  Assioir- 

IfKNTS  OF  EBBOR— OONBIDERATIOKT. 

The  error  in  striking  the  above-mentioned 
pleas  of  the  defendant  rendered  the  further  pro- 
ceedings in  the  case  nugatory,  and  It  is  unnec- 
essary to  discuss  the  other  assignments  of  er- 
xor. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{  3331-8385,  33^-3341; 
Dec.  Dig.  «=»84S(l).l 

Error  from  City  Court  of  Atlanta;  H.  M. 
Keid,  Judge. 

Action  by  Janle  Mulkey  against  the  Colum- 
bian National  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

See,  also,  13  Ga.  App.  508,  79  S.  E.  482, 146 
«a.  267,  01  S.  D.  106. 

Colquitt  &  Conyers,  of  Atlanta,  for  plaintiff 
In  error.  Horton  Bros,  and  Anderson  & 
Uoontree,  all  of  Atlanta,  for  defendant  In  er- 
ror. 

BBOYIiBS,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cnr. 

(19  a*.  App.  367) 

DUHAWAY  V.  STOCKS  et  aL    (No.  8245.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  1,  1917.) 

(Syttaitu  hy  the  Court.) 

1.  OoBPOBATiONS  «=380(12)— Stock  Saueb— Ac- 
tions—Recovkby. 
An  action  for  deceit  was  brought  against  a 
corporation  and  its  directors,  wherein  the  plain- 
tiff elected  to  rescind  his  purchase  of  certain 
atock  of  the  corporation,  and  asked  for  judg- 
ment against  the  defendants  for  the  face  value 
thereof,  alleging  in  his  petition  that,  in  consid- 
eration of  the  conveyance  by  him  of  certain 
land,  he  became  the  purchaser,  through  a  named 
Individaal,  of  certain  stock  in  the  corporation, 
and  that  the  defendants  had  made  certain  false 


and  fraudulent  representations  regarding  the 
condition  of  said  company,  by  means  of  circu- 
lars issued  and  circulated  prior  to  his  purchase 
of  such  stock.  It  is  not  proved  that  the  repre- 
sentations when  made  were  untrue,  nor  that  the 
defendants  had  knowledge  of  or  had  signed  or 
authorized  them ;  and  the  answer  of  the  de- 
fendants offered  to  rescind  the  contract  of  pur- 
chase, 80  that  the  stock  shown  to  be  worthless 
would  be  canceled  and  the  land  reconveyed  to 
the  plaintiff.  Held,  that  no  error  was  commit- 
ted by  the  trial  judge  in  granting  a  nonsuit  as 
to  the  defendant  officials  of  the  corporation,  nor 
in  directing  a  verdict  and  entering  a  decree 
thereon  requiring  cancellation  of  the  said  stock 
and  a  reconveyance  of  the  land  to  the  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  g  264;  Dec.  Dig.  <e=»80(12).] 

2.  Appeal  and  Erbob  4=91078(1)— Waivbb 
OF  Grounds  of  Review  on  Appeai>— Bbiefs. 
The  brief  of  the  plaintiff  in  error  states  that 
the  case  at  bar  is  simply  one  of  deceit,  brought 
against  Stocks  and  others,  on  account  of  the 
sending  forth  of  circulars  containing  false  in- 
formation;   and  as  the  contention  set  forth  in 
the  petition  as  to  the  illegal  issuance  and  sale 
of  the  stock  is  not  ar^ed  in  the   brief,  this 
ground  of  his  complaint  is  treated  as  abandoned. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4256;    Dec.  Dig.  «=3l078 

Error  from  Superior  Court,  Pulton  Coun- 
ty; Gea  Jj.  Bell,  Judge. 

Action  by  B.  I*  Dunaway  against  T.  F. 
Stocks  and  others.  There  was  a  judgment 
for  tne  Individual  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Gober  &  Jackson  and  W.  I.  Heyward,  all 
of  Atlanta,  for  plaintiff  In  error.  Dillon  & 
Bnrress  and  P.  C.  McDuffle,  all  of  Atlanta, 
for  defendants  In  error. 


JENKINS,  J.   Judgment  affirmed. 

BKOYLES,  P.  J.,  and  BLOODWORTH, 
J,  concur. 

(1*  0*.  App.  270) 
PARKER  V.  ROBERTS.     (No.  8277.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  1, 1917.) 

(Byllahiu  &y  the  Court.) 

1.  Vendor   and   Pubcoaseb   <3=>176— Reme- 
Dres  OF  PUECHASEE— Deficiency. 

Where  land  is  bargained  by  the  tract,  a  de- 
ficiency in  the  acreage  sold  cannot  be  appor- 
tioned unless  the  purchaser  can  show  that  ac- 
tual fraud  was  perpetrated  by  the  vendor.  Ken- 
dall V.  Wells,  126  Ga.  343,  55  S.  E.  41;  Goette 
V.  Sutton,  128  Ga.  179,  57  S.  B.  308 :  King  v. 
Cowart,  136  Ga.  7.39,  72  S.  E.  37;  Montgom- 
ery V.  Robertson,  134  Ga.  66,  67  S.  E.  431. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  333-340;  Dec.  Dig. 
®=»176.] 

2.  VENDOB      AND      PUBOHASEB      ®=>17e— REM- 
EDIES OF  PcBCHABEE— Deficiency. 

Where,  in  a  suit  on  a  note  for  the  purchase 
money  of  land  so  conveyed,  the  maker  of  the 
note  undertakes  to  have  an  alleged  deficiency 
in  acreage  apportioned  in  the  amount  of  the 
recovery,  but  does  not  allege  and  prove  actual 
fraud  on  the  part  of  the  vendor,  the  plaintiff  is 
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entitled  to  a  }adg:meDt  in  the  whole  amonnt  of 
the  note  sued  on,  and  the  fact  that  the  jury  may 
have  rendered  a  verdict  allowing  a  portion  of 
the  shortage  as  shown  by  his  evidence  does  not 
give  the  defendant  the  right  to  complain.  Pull- 
man Ck).  V.  Schaffner,  126  Ga.  610,  55  S.  E.  933, 
9  D.  R.  A.  (N.  S.)  407(4). 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ft  333-340;  Dec.  Dig. 
«&=»176.] 

Error  from  Superior  Court,  Campbell  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  between  Oscar  Parker  and  W.  T. 
Koberts.  There  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    AfBrmed. 

J.  ~J.  Barge,  of  Atlanta,  for  plaintiff  In  er- 
ror. J.  r.  Goligbtly,  of  Atlanta,  for  defend- 
ant In  error. 

JENKINS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(19  Qa.  App.  269) 

DICKBHSON  T.   DICKBRSON.     (No.  8274.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

B'eb.  1, 1917.) 

(ByUabut  Ip  the  Court.) 

1.  CORTBACTS    ^=»68— CONSIDEBATION  —  COU- 
PB0UI8E. 

It  is  well  settled  that  the  law  favors  com- 
promises, when  made  in  good  faith,  whereby 
disputed  claims  are  settled,  and  especialljr  is 
this  true  when  related  to  family  controversies; 
and  a  promise,  when  thus  made,  in  extinguish- 
ment of  a  doubtful  claim,  furnishes  sufficient 
consideration  to  support  a  valid  contract.  While 
it  is  not  necessary  that  the  contention  which 
forms  the  basis  of  such  a  compromise  shall  be 
meritorious  in  order  to  support  the  promise, 
yet  it  is  essential,  in  order  to  furnish  a  con- 
sideration therefor,  that  the  contention  be  made 
in  good  faith  and  be  honestly  believed  in. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  328-330 ;   Dec.  Dig.  iS=>68.] 

2.  Contracts  «=»6&—Considebation— Suffi- 
ciency. 

The  contention  of  a  former  husband  that 
his  deceased  wife  was  indebted  to.  him_  for  serv- 
ices rendered  will  not  support  a  promise  on  the 
part  of  his  son  to  pay  a  stated  sum  of  money  in 
order  to  prevent  action  against  the  decedent's 
estate,  where  it  appears  from  plaintiff's  own 
testimony  that  the  deceased  wife  had  only  a  life 
estate  in  certain  realty,  and  owned  no  other 
property  whatever.  Bass  v.  Base,  73  Ga.  134 
(c);  Belt  V.  I.«zenby,  126  Ga.  767,  56  S.  B.  81. 
[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  328-330 ;   Dec.  Dig.  <S=>68.] 

3.  Compromise  and  Settlement  ^=>24— Jubt 
Question— Good  Faith. 

While  ordinarily  the  question  of  good  faith 
in  such  a  transaction  is  a  question  for  the  jury, 
the  trial  judge  in  this  case  did  not  err  in  grant- 
ing a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  {  95 ;  Dec.  Dig.  «=> 
24.] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  between  W.  P.  A.  Dickerson  and 
M.   H.   Dickerson.     There  was   a  Judgment 


for  the  latter,  and  the  former  brings  error. 
Affirmed. 

A.  M.  Brand,  of  Atlanta,  for  plaintiCT  in 
error.  Alonzo  Field,  of  Atlanta,  for  de- 
fendant In  error. 

JXNKINS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(19  Qa.  App.  208) 
THIRD  NAT.  BANK  OP  PITZGERALD  v. 

BAKER  et  aL    (No.  7459.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Peb.  1,  1917.) 

(Syllabut  hy  the  Court.) 

1.  Evidence  <S=>269(1),  317(2)  —  Declaka- 
TioNs— Reason  fob  Sionino  Nom— Heab- 

&AY. 

On  the  trial  of  an  action  on  a  promissory 
note,  where  the  defendants  pleaded  that  the 
note  was  based  upon  an  illegal  consideration  and 
was  void,  because  given  for  the  purpose  of  sup- 
pressing a  criminal  prosecution  against  one  of 
them,  testimony  as  to  statements  made  by  him 
to  the  other  defendants  (his  mother  and  his 
brother-in-law),  that  he  had  violated  the  law  and 
that  he  was  going  to  be  prosecuted  for  the  crime 
unless  they  executed  a  note  with  him,  was 
admissible  for  the  purpose  of  explaining  their 
conduct  in  signing  the  note,  but  not  as  proof 
that  a  criminal  prosecution  was  threatened^ 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1063,  1175,  1192;  Dec.  Dig.  ^=> 
269(1),  317(2).] 

2.  Bills  and  Notes  <S=>537(3)  — Considera- 
tion—Supprfssion  of  Crtuinal  Prosecu- 
tion— Question  for  Jurt. 

Whether  the  consideration  of  the  note  was 
the  suppression  of  a  threatened  prosecution  was 
purel;^  a  question  of  fact  for  the  jury,  under  ap- 
propriate instructions  from  the  court. 

[Ed.  Note.— For  other  cases,  sec  Bills  and 
Notes,  Cent.  Dig.  §§  1866-1870;  Dec.  Dig.  <©=» 
637(3).] 

3.  Bills  and  Notes  «=3104—Subett— Con- 
si  deratio  n— Vali  ditt. 

Proof  that  the  maker  of  a  note  was  a  cashier 
in  a  national  bank  and  had  violated  section 
6209  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St.  1913,  {  9772),  that 
prosecution  was  threatened  for  such  violation, 
and  that  he,  his  mother,  and  his  brother-in-law 
signed  the  note  for  the  purpose  of  suppressing 
and  settling  the  threatened  criminal  prosecation, 
voids  the  contract. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  g§  242-347;  Dec.  Dig.  «=s» 
104.] 

4.  Contracts  «=»3o3(5)  —  Trial  <8=»295(5)  — 
Misleading  Instructions  —  Instructiow 
for  Defendant. 

The  court  charged  the  jury:  "In  passing  on 
this  case,  the  court  instructs  you  that  the  sup- 
pression of  a  criminal  offense  does  not  mean 
an  imaginary  violation  of  the  law,  but  it  docs 
mean  such  facts  as  constitute  at  least  a  prima 
facie  violation  of  the  law  or  a  technical  viola- 
tion of  the  law.  It  is  contended  that  C.  £2. 
Baker  did  violate  section  5209  of  the  Revised 
Statutes,  and  it  becomes  part  of  your  duty,  in 
the  trial  of  this  case,  to  look  into  that  question. 
If  Mr.  Baker  did  not  violate  any  criminal  law, 
did  not  amount  to  prima  facie  violation  of  a 
criminal  law,  then  there  could  be  no  criminal 
prosecution.    There  would  have  to  be  a  violation 
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of  some  law  before  there  would  be  a  suppression 
of  a  criminal  prosecution;  and,  if  no  violation 
of  a  criminal  law,  there  could  not  be  a  suppres- 
Bion  of  a  criminal  prosecution  as  to  those  par- 
ticular facts  and  items.  It  is  contended  that 
there  was  a  violation  of  the  criminal  act  as 
provided  under  section  5209  of  the  federal  stat- 
utes." Held  that,  considering  the  whole  charge 
of  the  court,  this  particular  excerpt  frcxn  the 
charge  was  not  subject  to  the  criticism  that  it 
was  misleading  or  that  it  in  effect  instructed 
the  jury  that  they  should  find  for  the  defendant 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  j  1833 ;  Dec.  Dig.  <3=>353(5) ;  Trial, 
Cent  Dig.  S  708;    Dec.  Dig.  <8=295(5).] 

Error  from  City  Court  of  Valdosta;  J.  O. 
Cranford,  Judge. 

Suit  by  the  Third  National  Bank  of  PltB- 
serald  against  C.  £!.  Baker,  as  principal,  and 
Mrs.  D.  V.  Baker  and  T.  H.  McKey,  as  se- 
curity. Verdict  for  defendants,  plaintiffs 
motion  for  new  trial,  overruled,  and  It  brings 
error.    Affirmed. 

Holllns  N.  Randolph,  of  Atlanta,  Denmark 
A  OrlfiOn,  of  Valdosta,  and  Wall  &  Grantham, 
of  Fitzgerald,  for  plaintiff  In  error.  B.  K. 
Wilcox,  of  Valdosta,  and  Haygood  &  Cntts, 
of  Fitzgerald,  for  defendants  In  error. 

IiUKB,  J.  The  plaintiff  Instituted  snlt  up- 
on a  promissory  note  against  C.  E.  Baker, 
as  principal,  and  Mrs.  D.  V.  Baker  and  T.  H. 
HScKey,  as  security.  Tbe  defendants  ad- 
mitted the  execution  of  the  note,  but  denied 
Indebtedness,  and  pleaded,  In  substance,  that 
said  note  was  void ;  that  the  plaintiff  was 
a  national  banking  association  under  tbe  laws 
of  tbe  United  States;  that  wblle  C.  E.  Bak- 
er was  cashier  of  said  bank,  and  for  some 
time  prior  to  tbe  termination  of  bis  connec- 
tion with  the  bank  one  J.  A.  Zom  was  a  cus- 
tomer of  said  bank  and  had  borrowed  from 
it  considerable  simis  of  money  for  use  in  bis 
business  of  manufacturing  cross-ties;  that 
said  Zom  had  negotiated  for  certain  leases 
oC  cross-tie  timber  to  be  made,  and  the  same 
were  In  some  Instances  taken  In  tbe  name  of 
C  E.  Baker,  and  said  Baker  had  In  Instances 
individually  guaranteed  accounts  made  by 
said  Zom  and  which  were  paid  by  said  Zom 
through  said  bank;  that  said  Baker,  as  cash- 
ier of  said  bank,  had  taken  In  bebaU  of  said 
bank  certain  commercial  paper  of  one  E.  0. 
Zom,  a  brother  of  J.  A.  Zom,  and  Indorsed 
by  said  J.  A.  Zom,  and  tbe  aggregate  amount 
of  the  indebtedness  on  which  the  said  J.  A. 
Zom's  name  appeared  as  maker  and  as  In- 
dorser  was  in  excess  of  the  10  per  cent,  lim- 
it allowed  by  the  national  banking  act  to  be 
made  to  any  one  borrower,  and  tbe  loan  thus 
made  was  really  for  tbe  benefit  of  said  J. 
A.  Zom;  that  prior  to  the  making  of  the 
note  of  E.  C.  Zom  the  same  indebtedness  had 
been  carried  in  the  name  of  "Abba  Cross-Tie 
Ccxnpany,"  the  said  Abba  Cross-Tie  Company 
being  the  said  J.  A.  Zom,  and,  upon  objection 
having  been  made  to  the  transaction,  the  Abba 
Cross-Tie  Company  paper  was  canceled  and 
new  paper  made  in  the  name  of  E.  C.  Zom; 


that  said  Baker  and  said  J.  A.  Zom  had  made 
an  agreement  whereby  said  Baker  was  to 
have  a  share  of  the  profits  of  the  cross-tie 
business  in  consideration  of  the  financing  of 
said  business  through  said  bank ;  that  upon 
severing  bis  connection  with  said  bank  the 
officials  of  said  bank  demanded  of  sold  Baker 
that  he  indorse  the  notes  held  by  said  bank 
at  the  time  against  J.  A.  Zom  and  against  E. 
C.  Zorn,  making  the  assertion  that  the  in- 
debtedness was  the  indebtedness  of  said 
Baker,  and,  under  pressure  thus  brought. 
Baker  did  indorse  the  said  papers;  that, 
upon  the  said  J.  A.  Zorn  paper  not  being 
paid,  the  officials  of  said  bank  made  de- 
mands upon  Baker  for  tbe  payment  of  the 
same,  and,  upon  It  still  being  unpaid,  cou- 
pled their  demands  with  intimations  that 
Baker  would  be  in  serious  trouble  with  the 
government  unless  it  was  settled,  and,  to  add 
greater  force  to  their  threats,  procured  a 
national  bank  examiner  to  take  the  matter 
up  with  Baker;  that  said  bank  examiner, 
acting  under  procurement  of  said  bank  of- 
ficials, informed  said  Baker  that  be  had  come 
to  get  said  matter  settled,  and  that  unless 
it  was  settled  it  would  be  necessary  for 
him  to  report  the  matter  to  the  department, 
and  that  tills  would  result  in  serious  trouble 
for  Baker ;  that  numerous  threats  were  con- 
tinually being  made,  and  tbe  seriousness  of 
the  same  caused  Baker  to  mention  the  mat- 
ter to  his  mother,  the  defendant  Mrs.  D.  V. 
Baker,  and  to  his  brother-in-law,  defendant 
T.  Hk  McKey,  and  thereupon  negotiations  re- 
stated between  A.  B.  Cook,  acting  for  tbe 
plaintlfr,  and  the  said  McKey,  In  which 
threats  were  made  known  to  said  McKey  and 
renewed  to  him  and  through  him  and  said 
0.  B.  Baker  to  his  mother  Mrs.  D.  V.  Baker ; 
that  the  defendants  were  thus  Informed  that, 
imless  the  alleged  indebtedness  of  said  Baker 
(the  Zorn  indebtedness)  was  satisfactorily 
settled  by  good  paper  or  money,  the  entire 
matter,  which  had  already  been  called  to  the 
attention  of  the  national  banking  dei>artment 
or  Comptroller  of  the  Currency,  would  be  re- 
ferred to  the  department  of  Justice,  and  that 
the  bank  would  prosecute  the  said  Baker  for 
violating  tbe  national  banking  law  while  he 
was  cashier  of  said  bank;  that  the  prosecu- 
tion referred  to  was  an  alleged  violation  of 
section  5209  of  the  Revised  Statutes  of  the 
United  States,  in  making  a  misapplication  of 
the  funds  of  said  bank  by  obtaining  the 
same  under  papers  made  in  the  name  of  J.  A. 
Zom,  and  in  maldng  false  entries  as  to  the 
same,  in  that  tbe  details  of  said  loan  were 
not  made  known  and  entered  on  tbe  books  of 
the  bank,  and  in  lending  an  amount  in  ex- 
cess of  10  per  cent,  of  the  capital  stock  of 
said  bank  to  one  person,  and  being  interest- 
ed In  such  loans,  and  in  not  Including  the 
same  In  reports  made  to  the  Comptroller  of 
the  Currency;  that,  acting  under  the  Influ- 
ence of  these  threats  of  criminal  prosecution, 
and  after  being  assured  that  If  the  note  sued 
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on  was  given  the  entire  matter  of  threats 
and  criminal  prosecution  would  be  dropped, 
and  solely  for  the  purpose  of  avoiding  the 
prosecution  of  said  Baker  In  the  TJnlted 
States  court  on  the  charge  aforesaid,  the  de- 
fendants executed  the  note  sued  upon;  that 
said  note  was  given  for  the  purpose  and  con- 
sideration of  suppressing  a  criminal  prose- 
cntlon,  and  was  thus  based  upon  an  illegal 
consideration  and  void.  The  defendant  G.  B. 
Baker  pleaded,  also,  that  he  bad  been  legally 
adjudicated  a  bankrupt,  and  was  legally 
granted  a  discharge  In  bankruptcy  in  ac- 
cordance with  the  bankruptcy  laws  of  the 
United  States ;  and  that  the  demand  or  cause 
of  action  sued  upon  is  one  from  which  he 
was  thus  discharged. 

The  trial  of  the  cause  resulted  In  a  verdict 
in  favor  of  defendants.  The  plaintiff  duly 
filed  its  motion  for  new  trial,  and,  upon  the 
overruling  of  the  motion,  brought  the  case 
to  this  court,  assigning  error  upon  the  re- 
fosal  of  the  court  to  grant  a  new  trial. 

[1]  1.  Grounds  1  to  27,  inclusive,  of  the 
amendment  to  the  motion  for  a  new  trial,  as- 
sign error  upon  the  rulings  of  the  trial  court 
In  admitting  certain  evidence  of  Mrs.  Baker, 
one  of  the  securities  on  the  note  sued  on, 
over  objection  that  her  statements  were  hear- 
say evidence,  self-serving  declarations,  not 
in  the  presence  of  the  payee,  and  communica- 
tion between  two  defendants,  and  not  au- 
thorized by  the  payee  of  the  note;  the  court 
permitting  her  to  testify  to  commnnlcations 
and  statements  made  to  her  by  her  son,  G.  B. 
Baker,  and  her  son-in-law,  T.  H.  McKey,  to 
the  ^ect  that  the  bank  officials  were  going  to 
prosecute  C.  B.  Baker  for  a  crime  commit- 
ted whUe  he  was  cashier  of  the  plaintiff 
bank,  and  that  the  said  criminal  prosecution 
and  crime  could  and  would  be  settled  if  she 
and  T.  H.  McKey  would  sign  as  secnrity  the 
note  sued  on.  Ground  28  of  the  motion  for  a 
new  trial  assigns  error  because  the  court 
refused  to  rule  out  all  of  the  evidence  in- 
troduced by  the  defendants  of  any  threats 
against  C.  E.  Baker  which  were  communi- 
cated to  McKey  or  Mrs.  Baker  by  him,  or  by 
any  other  persons  except  representatives  of 
the  bank ;  the  specific  objections  being,  that 
communications  by  O.  B.  Baker  to  Mrs.  Bak- 
er and  McKey  were  hearsay,  and  that  com- 
munications between  the  defendants  them- 
selves, which  were  unauthorized  by  the  bank 
and  unknown  to  the  bank,  were  self-serving 
in  so  far  as  they  attempted  to  show  any 
threats  against  Baker,  or  any  agreement  not 
to  prosecute  Iilm  if  the  note  sued  on  was 
executed. 

The  general  rule  of  evidence  is  that  hear- 
say evidence  has  no  probative  value  and  is 
inadmissible,  but  this  rule  is  subject  to  ex- 
ception. It  is  admitted  under  our  statute 
in  specified  cases,  from  necessity  (Civil  Code 
of  1910,  S  6762).  By  section  6763  of  the  Civil 
Code  it  is  provided  that: 


"when,  in  a  legal  investigation,  information, 
conversations,  letters  and  replies,  and  similar 
evidence  are  facts  to  explain  conduct  and  ascer- 
tain motives,  they  are  admitted  in  evidence,  not 
as  hearsay,  but  as  original  evidence." 

[S]  There  is  a  marked  difference  between 
the  admissibility  of  evidence  and  the  legal 
effect  of  such  evidence  when  admitted.  Mrs. 
Baker  is  a  party  to  the  case,  and  her  tes- 
timony cannot  be  treated  as  self-serving  dec- 
larations, in  so  far  as  it  related  to  state- 
ments explaining  her  conduct  and  motives 
for  signing  the  contract  Such  evidence  by 
her,  in  our  opinion,  is  to  be  treated  as  origi- 
nal evidence.  If  the  note  sued  on  was  in 
fact  given  to  settle  or  suppress  a  criminal 
prosecution,  such  a  note  would  be  void  even 
in  the  hands  of  an  innocent  person  wlthoat 
notlc&  Jones  v.  Dannenberg  Co.,  112  Ga. 
426,  S7  S.  B.  729,  62  I«  E.  A.  271 ;  Small  ▼. 
Williams,  87  Ga.  681,  682,  18  S.  E.  689.  If 
therefore  Mrs.  Baker  was  induced  to  sign 
the  note  under  the  circumstances  set  up  in 
her  answer,  and  if  by  reason  thereof  the  note 
was  void,  it  would  in  our  Judgment  be  per- 
missible, under  the  law,  for  her  to  testify 
to  the  conversation  had  by  her  with  her  co- 
obligor,  for  the  purpose  alone  of  ascertaining 
her  motives  and  explaining  her  conduct  in 
the  premises.  We  think  that  such  conversa- 
tions and  statements  inducing  or  leading  np 
to  the  giving  of  the  note  by  her  would  con- 
stitute a  part  of  the  res  gestae  of  the  trans- 
action. We  do  not  wish  to  be  understood  as 
holding  that  statements  made  to  her  by  ber 
co-obligor,  inducing  her  to  sign  the  note, 
which  were  unauthorized  or  unknown  of  by 
the  payee,  would  in  themselves  be  sufficient 
to  prove  the  truth  of  such  statements,  for 
the  purpose  of  binding  the  payee  in  the  note 
In  any  manner  whatsoever;  but  we  simply 
hold  that  her  evidence  was  admissible  sole- 
ly to  explain  the  facts  and  circumstances 
surrounding  the  signing  of  the  note  by  her. 
In  the  case  of  Small  v.  WUllams,  supra,  it 
was  held: 

"Pertinent  declarations  made  by  a  jperson 
whilst  on  his  way  to  procure  the  execution  of 
a  mortgage  to  secure  an  antecedent  debt  or  lia- 
bility, the  expedition  having  resulted  in  its  pro- 
curement, are  admissible  in  evidence  against  the 
mortgagee  on  the  questicm  whether  the  mort- 
gage was  procured  by  fraud  or  duress.  They 
are  a  part  of  the  res  gestae  of  the  transaction, 
and  consequently  are  admissible  in  evidence  ir- 
respective of  the  relation  of  agency  between  the 
mortgagee  and  the  person  who  procured  for  him 
the  execution  of  the  mortgage." 

In  the  case  of  Snyder  v.  WlUey,  33  Mich. 
483,  the  court  held: 

"Where  the  defense  is  made  to  a  suit  upon 
a  promissory  note  that  it  was  given  in  com- 
promise of  a  criminal  complaint  against  the 
maker's  son-in-law  and  was  procured  through 
the  entreaticD  of  the  daughter,  whose  fears  had 
heen  ^la^ ed  upon  by  the  plaintiff  for  that  pur- 
pose, it  IS  competent  to  ahow  what  she  stated 
to  her  father  to  induce  him  to  give  the  note"— 
this  being  part  of  the  transaction. 

"Thus,  where  the  question  is  whether  tho 
party  acted  prudently,  wisely,  or  in  good  faith, 
the  information  on  which  she  acted,  whether 
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true  or  false,  is  original  and  material  erldenee," 
■ays  Oreenleaf  on  Evidence,  {  101. 

Hearsay  evidence  is  admissible  to  explain 
conduct  Stamps  v.  Newton  Goun^,  8  Ga. 
An>.  229.  68  S.  B.  047  (»). 

[4]  2.  Grounds  29  to  82,  Inclusive,  assign 
error  upon  the  charge  of  ttie  court  The  re- 
maining assignments  of  error  are  upon  the 
ground  that  the  Judge  failed  to  charge  cer- 
tain principles  of  law  which  the  movant  con- 
tends were  applicable  and  should  have  been 
<diarged  without  request.  We  do  not  think 
that  the  charge  of  the  court  was  misleading, 
and  we  do  think  that  the  charge  of  the 
court,  when  considered  In  Its  entirety,  was 
full  and  fair  upon  the  Issues  In  the  case. 

[2]  8.  The  remaining  question  for  this 
court  to  determine  Is  whether  the  evidence 
was  BufBdent  to  sustain  the  plea  of  the  de- 
fendant. The  evidence  clearly  shows  that 
C.  E.  Baker  was  gnUty  of  concealing  the 
transactions  he  bad  with  Zom,  covering 
them  up  by  entries  upon  the  books ;  that  the 
reports  to  the  banking  department  did  not 
show  really  what  the  transactions  were; 
that  In  fact  Baker  was  drawing  a  salary  or 
profit  from  the  business  owned  by  Zorn  In 
the  cross-tie  business;  that  the  bank  did 
not  know  that  Baker  was  financing  the  cross- 
tie  business  with  the  funds  of  the  bank,  be- 
cause he  blmself  was  being  paid  something 
for  his  services. 

"The  fact  that  entries  in  a  report  made  by  a 
national  bank  to  Uie  comptroller  accurately 
Btat;  the  facts  as  shown  by  the  books  does  not 
prevent  them  from  being  false,  where  the  books 
themselves  do  not  correctly  show  the  actual 
transactions  or  condition  of  the  bank."  Morse 
V.  U.  S..  174  Fed.  538,  98  a  0.  A.  321,  20  Ann. 
Cas.  938. 

The  testimony  shows  that  Baker  was 
charged  by  the  officials  of  the  bank  with  a 
violation  of  the  banking  laws,  and  was  ad- 
vised by  the  officers  and  by  the  bank  exam- 
iner of  the  seriousness  of  the  charges  and 
the  seriousness  of  the  results,  and  was  ad- 
vised that  settlement  must  be' had;  In  fact, 
the  evidence  showed  that  the  statement  was 
made  to  Baker  by  an  officer  of  the  bank 
(Cooke)  that  the  president  (Davis)  had  said 
that: 

"Unless  (Baker)  arranged  that  matter,  the 
bank  woald  spend  $1,000  or  put  Mm  in  jail." 

Cooke  testified  that  he  told  Baker  that  the 
president  of  the  bank  had  said: 

"I  don't  mind  losing  Sl.OOO  if  he  has  violated 
the  law  [referring  to  Baker].  I  would  like  to 
spend  a  thousand  dollars  putting  Mm  in  jaiLt' 

The  facts  show  that  the  bank  was  trying 
to  force  Baker  to  take  care  of  the  Zom  debt 
and  other  Indebtedness  to  the  bank.  Cooke, 
an  official  of  the  bank,  wrote  to  McKey,  one 
of  the  securities,  on  December  7,  1911',  as  fol- 
lows: 

"My  Dear  Mr.  McKey:  Some  time  last  spring 
I  wrote  you  a  personal  letter  relative  to  Mr. 
Baker's  affairs.  At  that  time  no  definite  ai^ 
raogemcnts  bad  been  made  by  him,  and,  not  an- 
tidpnting  any  trouble,  I  assumed  you  did  not 
iriui   to  act  upon  suggestioui  maM.     I  trust 


you  win  regard  this  as  a  confidential  communi- 
cation, inasmuch  as  Mr.  Baker  was  employed  by 
this  bank  on  my  representation,  based  somewhat 
on  your  letter  to  me  at  the  time,  which  no  doubt 
justified  my  relations  with  him.  But  his  indif- 
ference to  claims  hdd  by  this  bank  against  him, 
as  principal  and  indorser,  makes  it  a  very  dif- 
ficult matter  for  me  to  keep  the  board  from  re- 
porting him  to  the  government,  in  which  event 
I  can  be  of  no  service  to  him,  as  the  matter  will 
be  entirely  out  of  my  hands,  and  I  have  held 
the  matter  over  pending  some  adjustment  of  his 
affairs.  He  certainly  docs  not  realize  the  im- 
portance of  preventing  the  institution  of  pro- 
ceedings of  this  kind,  or  he  would  have  made 
some  disposition  of  the  matter  before  now. 
However,  I  do  not  care  to  assume  that  his  peo- 
ple were  ignorant  of  the  facts  in  the  case,  with- 
out, giving  them  an  opportunity  of  preventing, 
before  it  was  too  late,  what  might  prove  a  rath- 
er serious  matter." 

Cooke,  on  April  24,  1911,  wrote  to  O.  B. 
Baker  and  Inclosed  the  f(Mowlnj;  letter  from 
the  bank  examiner: 

"Please  inform  me  as  to  whether  or  not  Mr. 
G.  B.  Baker  has  made  any  further  payment  on 
his  indebtedness  to  your  bank.  I  would  regret 
very  much  to  be  obliged  to  make  a  complaint 
concerning  the  lending  to  himself  of  so  much 
of  the  funds  of  the  bank  without  the  knowledge 
or  consent  of  the  board.  If  I  am  obliged  to 
do  this  it  will  of  course  give  him  a  great  deal 
of  serious  trouble.  Please  let  me  hear  from 
you  at  your  earliest  convenience,  and  greatly 
oblige,  xonrs  truly,  J.  K.  McDonald,  Exam- 
iner." 

After  further  interviews,  Haygood  &  Outts, 
representing  C.  £.  Baker,  on  December  16, 
1911,  addressed  to  Third  National  Bank  and 
Elklns  &  Wall,  attorneys  for  the  bank,  the 
following  letter: 

"Referring  to  your  last  suggestion  and  inquiry 
by  your  Mr.  Wall,  to  the  members  of  our  firm 
as  to  the  adjustment  of  the  differences  between 
the  Third  National  Bank  and  Mr.  C.  E.  Baker, 
we  beg  leave  to  say  that  the  .note  which  was 
oSered  to  the  bank  and  which  was  In  the  cus- 
tody of  the  directors,  subject  to  their  acceptance 
of  it,  and  which  the  bank  declined  to  accept  and 
returned  to  Mr.  Baker,  was  by  him  returned  to 
the  security,  in  order  that  it  might  be  cancelled. 
Mr.  Baker  did  not  deem  it  proper  to  keep  tiie 
note,  and,  tor  the  satisfaction  of  the  security, 
thought  it  best  to  return  it  Such  a  note  can 
be  obtained,  however,  by  Mr.  Baker  within 
forty-eight  honrs,  but  he  dislikes  to  again  ask 
for  security  to  sign  the  note  with  him,  unless 
there  is  some  assurance  that  it  would  be  ac- 
cepted. Both  Mr.  Baker  and  the  security  not 
only  desire  to  know  tkit  it  would  be  accepted, 
but  also  that  its  acceptance  would  mean  an  en- 
tire settlement  of  all  issues  pending  between  the 
bank  and  Mr.  Baker,  and  thus  result  in  the  sat- 
isfaction of  the  executions  obtained  against  him, 
and  the  dismissal  of  the  pending  cases  growing 
out  of  the  same ;  and  also  that  there  will  be  no 
further  effort  made  <.o  embarrass  Mr.  Baker  by 
the  presentation  of  any  kind  of  charges  against 
him,  which  has  been  heretofore  referred  to  in 
the  correspondence  between  the  parties  as  in- 
volving the  submission  of  the  matters  to  the 
department  of  justice.  While  Mr.  Baker  indig- 
nantly disclaims  any  suggestion  of  a  violation 
of  the  national  banking  laws,  and  would  have 
nothing  whatever  to  fear  if  such  threats  were 
curried  out,  yet  naturally  he,  and  the  security 
would  want  to  know  that  these  suggestions,  as 
well  as  all  issues  and  differences,  would  be  final- 
ly ended  and  settled.  We  would  be  glad  to  have 
your  prompt  reply  to  this  letter,  as  Mr.  Baker 
expects  Etill  to  be  able  to  obtain  the  security 
required,  and  upon  receiving  your  favorable  aU' 
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swer  to-day,  will  be  able  to  obtain  the  note  by 
Monday." 

On  December  19,  1911,  the  note  sued  on 
was  delivered  to  the  bank. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  overmllng  the  mo- 
tion for  new  trial. 

Judgment  affirmed. 

WADE,  a  J.,  and  GEOBOE,  J.,  concur. 


(79  W.  Va.  476)  

COUNTY  COURT  OF  WYOMING  COUNTY 

V.  WHITE  et  al.     (No.  3312.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  30,  1917.) 

(Syllalut  hy  the  Court.) 

1.  Teijeokaphs  and  Telephones  <S=>14— Bk- 
MOVAL  OF  Poles— Notice— Statute. 

It  is  the  daty  of  a  teleplione  company,  occu- 
pying a  public  highway  under  a  franchise  from 
the  county  court,  to  remove  and  reset  its  poles 
and  lines  at  its  own  expense,  when  notified  to 
do  80,  if  they  are  so  situated  as  to  interfere 
materially  with  the  work,  lawfully  prosecuted, 
of  permanently  improving  such  highway.  The 
franchise  of  such  telephone  company  is  sub- 
ordinate to  the  rights  of  the  traveling  public  in 
the  highway. 

[E5d.  Note.-r-ror  other  cases,  see  Telegraphs 
and  Telephones,  C!ent.  Dig.  S  8.] 

2.  Teleobafhs  and  Telephones  «=»14— Re- 
moval OF  Poles— Mandamus. 

Although  the  county  court  is  authorized  by 
statute  to  remove  and  reset  such  telephone 
poles,  and  to  charge  the  expense  thereof  to  the 
owner,  it  is  not  obliged  to  do  so,  and  may  de- 
mand a  writ  of  mandamus  to  compel  their  re- 
moval by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  8.] 

3.  Telegraphs  and  Telephones  ®=s>14— 
Poles— Obstbuction— Statute. 

Telephone  poles  standing  on  the  right  of 
way  in  such  proximity  to  the  traveled  road  as 
to  materially  interfere  with  the  work  of  per- 
manently improving  it  constitute  an  obstruction 
to  the  use  of  the  public  road  by  the  traveling 
public,  within  the  meaning  of  section  66a  (77), 
c.  43,  Barnes"  Code  (Code  1913,  f  1844). 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  g  8.] 

4.  Judgment  ®='585(3)— Bar— Removal  of 
Telbobaph  Poles  —  Mandamus  —  Penoino 
Injunction. 

The  pendency  of  a  suit  brought  by  such  tel- 
ephone company  simply  to  enjoin  the  county 
court  and  its  contractors,  engaged  in  making 
permanent  highway  improvement,  from  will- 
fully and  wantonly  destroying  its  poles  and 
wires,  and  the  granting  of  a  temporary  injunc- 
tion order  restraining  such  willful  trespass,  is 
no  impediment  to  the  right  of  the  county  court 
to  apply  for  a  writ  of  mandamus  to  compel  such 
telephone  company  to  remove  its  poles  and  lines. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §1  1062-1064,  1067,  1073,  1094.] 

Mandamus  by  County  Court  of  Wyoming 
County  against  Guy  White  and  others.  Per- 
emptory writ  ordered. 

M.  F.  Matbeny,  of  Charleston,  B.  D.  Bailey, 
of  Balleysville,  and  J.  Albert  Toler  and  B. 
W.  Worrell,  both  of  Plnevllle,  for  petitioner. 

5.  D.    Stokes,    of   Williamson,    and    B.    E. 
Hughes,  of  Charleston,  for  respondents. 


WILLIAMS,  J.  Upon  direct  appUcation  to 
this  court  by  the  county  court  of  Wyoming 
county  for  a  mandamus  to  compel  Guy  White 
and  UlvfiTt  O.  Sanders,  partners,  doing  busi- 
ness in  the  name  of  the  Wyoming  Telephone 
Company,  to  remove  certain  telephone  poles 
which  had  been  erected  on  thp  right  of  way 
along  certain  public  roads  of  the  county, 
under  a  franchise  granted  by  the  said  county 
court,  but  which  now  interfere  with  the  work 
now  In  progress  of  permanently  improving 
said  roads,  an  alternative  writ  was  issued,  to 
which  respondents  demurred,  and  also  made 
return.  From  the  pleadings,  exhibits,  and 
affidavits  the  following  facts  appear: 

Under  a  franchise  granted  to  it  by  the 
county  court  of  Wyoming  county  In  the  year 
1905  the  Wyoming  Telephone  tc  Development 
Company  erected  its  telephone  lines  along 
certain  public  roads  in  the  county.  The  lines 
and  franchise  have  since  passed  to  respond- 
ents, who  are  now  operating  the  lines  as 
partners,  under  the  name  of  the  Wyoming 
Telephone  Company. 

In  August,  1915,  the  voters  of  that  county 
voted  a  bond  Issue  of  $550,000  for  the  pur- 
pose of  permanently  Improving  certain  pub- 
lic roads  of  the  county  along  some  of  .which 
the  telephone  lines  had  been  erected.  The 
bonds  .were  Issued  and  sold,  and  In  April, 
1916,  the  county  court  contracted  with  Hen- 
ning  &  Hagerdon,  a  corjtoratlon,  for  the  work 
of  {permanently  Improving  the  road  leading 
from  Mullens  to  Plnevllle,  and  at  the  same 
time  with  Winston  &  Co.,  a  corporation,*  for 
the  Improvement  of  the  road  between  Plne- 
vllle and  Oceana,  with  John  P.  and  O.  P. 
Keeley,  partners  doing  business  as  Keeley 
Bros.,  for  the  Improvement  of  the  road  from 
Oceana  to  Balleysville,  and  with  T.  Towles 
&  Co.,  a  corporation,  for  the  permanent  im- 
provement of  the  road  from  Balleysville  to 
the  McDowell  county  line.  The  several  con- 
tractors gave  bond  and  began  work  of  con- 
struction. The  roads  were  narrow  and  led 
through  a  virgin  forest  along  the  narrow 
mountain  streams  and  by  overhanging  cliffs, 
and,  In  order  to  carry  on  the  work  and  com- 
plete it  according  to  specifications,  It  becomes 
necessary  to  remove  a  great  many  telephone 
poles  that  stood  so  near  to  the  edge  of  the 
roadbed  as  to  be  In  the  way  of  blasting  rock 
and  shoveling  earth  necessary  to  be  removed 
in  order  to  make  the  road  of  spedfled  width. 
Pursuant  to  orders  of  the  county  court,  the 
road  engineer  notified  respondents  to  remove 
certain  designated  poles  standing  along  the 
road  between  Plnevllle  and  Mullens  and  be- 
tween Plnevllle  and  Oceana,  and  that.  If  they 
did  not  remove  and  reset  them,  they  would 
be  reset  at  the  instance  of  the  road  engi- 
neer, and  the  expense  thereof  charged  to 
respondents,  as  provided  in  section  56a(79), 
c.  43,  Code  (sec.  1846).  The  notice  was  not 
heeded,  and  the  engineer  did  remove  and 
reset  a  number  of  the  poles.    But  many  of 
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them  yet  remain  aa  originally  set  and  ma- 
terially iAerfere  with  the  construction  work. 

Previous  to  the  filing  of  relator's  petition 
In  this  court,  White  and  Sanders  had  filed 
their  bill  In  the  circuit  court  of  Wyoming 
county  against  the  county  conrt,  which  suit 
was  later  remored  to  the  circuit  court  of 
Mercer  county,  and  procured  a  temporary  In- 
junction restraining  the  county  court,  the 
road  engineer,  and  the  contractors  "from 
willfully  and  deliberately  destroying"  plaln- 
tifls'  poles  and  wires,  and  from  molesting  or 
damaging  said  property  "any  further  than 
was  necessary  on  account  of  said  improve- 
ment," and  commanding  them  to  "remove 
and  reset  said  poles."  Although  the  return 
purports  to  exhibit  a  copy  of  the  injunction 
order,  It  is  not  found  among  the  papers. 
However,  it  is  admitted  the  injunction  is 
temporary  only.  It  appears  to  he  reasonably 
certain  that  the  poles  which  the  defendants 
In  the  injunction  suit  .were  commanded  to 
reset  were  the  ones  alleged  to  have  been  will- 
fully cut  down  by  the  contractors,  and  not 
the  poles  then  standing.  That  suit  has  not 
been  disposed  of,  and  is  now  pending  on  mo- 
tion to  dissolve  the  Injunction.  Pending  that 
motion  the  county  court  has  applied  to  this 
court  for  a  writ  of  mandamus  to  compel  re- 
spondents to  remove  their  poles  and  wires 
at  aU  places  where  they  interfere  with  the 
work  of  permanent  road  improvement  now 
under  contract  as  aforesaid,  and  especially 
to  remove  temporarily  the  poles  designated 
by  marks  and  numbers  and  so  described  in 
the  written  notices  previously  served  on  re- 
spondents, until  such  time  as  may  be  nec- 
essary for  the  contractors  to  complete  their 
work.  The  alternative  writ  avers  that,  when 
the  .work  was  begun,  it  became  apparent  that 
all  of  the  poles  and  lines  of  wire  along  al- 
most the  entire  length  of  the  roads  to  be 
permanently  Improved  would  have  to  be  re- 
moved temporarily  until  the  right  of  way 
could  be  cleared  of  timber  and  the  blasting 
and  excavating  necessary  to  be  done  was 
completed. 

Respondents  seek  to  Justify  their  refusal 
to  remove  their  poles  and  lines  on  the  ground 
that  they  do  not  interfere  with  public  travel 
on  the  highway,  and  that,  even  if  they  do 
interfere  with  the  work  of  permanently  im- 
proving the  highway,  it  is  nevertheless  the 
duty  either  of  the  county  court  or  the 
ccmtractors  to  remove  and  reset  the  poles 
and  restrlng  the  wire  In  a  careful  manner. 
From  the  affidavit  of  Blake  Taylor,  the  civil 
engineer  employed  by  the  county  court  to 
superintend  the  work  of  road  construction, 
it  appears  that  the  roads  now  under  contract 
are  the  leading  thoroughfares  of  the  coimty ; 
that  they  follow  the  creeks,  gorges,  and  de- 
files through  a  mountainous  country,  and  for 
many  miles  are  overhung  with  virgin  forests 
and  cliffs;  that  in  the  .work  of  construction 
it  is  necessary  to  feU  a  great  deal  of  timber 
along  the  right  of  way  on  the  steep  moun- 


tain sides,  and  to  remove  large  quantities  of 
stone  and  earth ;  that  it  Is  physically  impos- 
sible to  do  so  without  injury  to  or  destruc- 
tion of  respondents'  telephone  lines  in  their 
present  location;  and  that  it  Is  necessary 
the  same  should  be  temporarily  removed 
from  the  right  of  way  in  many  places  during 
the  entire  time  of  construction.  He  further 
says  that,  acting  under  the  authority  of  the 
county  court,  he  made  an  oral  agreement  with 
nivert  O.  Sanders,  one  of  the  respondents, 
that  respondents  should  go  upon  the  ground 
as  the  work  progressed  and  take  care  of 
their  lines ;  that,  although  he  frequently  re- 
quested them  to  do  so,  they  refused  to  meet 
affiant  upon  the  ground  for  that  puri)ose; 
and  that,  after  their  refusal  to  comply  with 
said  oral  agreement,  affiant,  on  the  16th  day 
of  June,  1016,  gave  respondents  written  notice 
to  remove  certain  poles.  He  also  says  the 
line  is  old  and  dilapidated,  and  that  many  of 
the  poles  are  so  rotten  and  worm-eaten  that 
to  remove  them  and  restrlng  the  wires  would 
require  many  new  poles,  and  the  constant 
attention  and  supervision  of  experienced 
linesmen  to  relocate  the  line  to  meet  the 
changing  conditions  resulting  from  the  con- 
tinuing work  of  road  construction.  This  evi- 
dence is  not  contradicted. 

[1]  One  question  presented  is:'  Upon  whom 
rests  the  legal  duty  to  remove  the  telephone 
poles  and  wire?  Relator  is  a  municipal  cor- 
poration, a  governmental  agency,  Intrusted 
.with  the  duty  of  locating,  building,  and  main- 
taining the  public  highways  of  the  county. 
Respondents,  owners  of  the  telephone  lines, 
are  engaged  in  the  public  service,  and  are 
occupying  a  portion  of  the  public  right  of 
way  with  their  lines,  by  virtue  of  a  fran- 
chise granted,  pursuant  to  legislative  author- 
ity, by  the  county  court  to  their  predecessors 
in  title;  The  right  of  the  pubUc  in  the  high- 
way for  the  purpose  of  travel  in  the  ordinary 
modes  is  a  primary  and  fundamental  right, 
and  is  not  limited  to  that  portion  only  of  the 
right  of  way  heretofore  traveled.  Respond- 
ents have  a  permissive  and  subordinate  right 
only,  which  exists  only  so  Icmg  as  it  does  not 
Interfere  with  the  primary  and  superior 
rights  of  the  traveling  public  Such  primary 
right  to  occupy  any  and  all  parts  of  the  right 
of  way  for  the  purpose  of  a  roadway  neces- 
sarily implies  the  right  to  widen  and  im- 
prove the  traveled  iMrtion  of  the  road,  when- 
ever it  becomes  necessary  for  the  better  ac- 
commodation of  the  public  l^ls  principle 
was  not  controverted  in  the  argument.  But 
it  was  contended  that  the  poles  did  not  inter- 
fere .with  travel  in  the  roadway,  and  that, 
being  in  the  way  only  of  the  work  of  improv- 
ing the  highway,  it  was  therefore  the  duty 
either  of  the  county  court  or  of  their  con- 
tractors to  remove  them  in  a  careful  man- 
ner, at  their  own  expense.  This  is  certainly 
not  the  law.  Section  56a(77),  c  43,  Barnes' 
Code  (Code  1913,  {  1844)  reads  as  follows : 
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"It  shall  be  the  duty  of  all  telephone,  tele- 
graph, electric  railway  or  other  electrical  com- 
panies, to  remove  and  reset,  telephone,  telegraph, 
trolley  and  other  poles  and  the  wires  connected 
therewith,  when  the  same  constitute  obstnic- 
tions  to  the  use  ol  the  public  road  by  the  trav- 
eling public." 

This  statute  Imposes  the  duty  upon  a  tele- 
phone company  to  remove  Its  poles  and  wires 
when  they  constitute  obstruetiona  to  the  use 
of  the  public  road  either  for  travel  or  for  the 
purpose  of  repair.  The  widening  and  perma- 
nently improving  the  road  now  being  done  Is 
for  the  benefit  of  the  traveling  public,  and 
the  interference  by  the  poles  and  wires  with 
this  work,  while  not  within  the  letter  of  the 
statute.  Is  clearly  within  Its  spirit  and  In- 
tendment, and  the  duty  to  remove  the  poles 
Is  as  Imperative  upon  respondents  as  If  they 
stood  In  the  old  roadbed  and  did  actually 
hinder  travel  thereon.  It  Is  clearly  such  an 
Interference  as  is  contemplated  by'  the  stat- 
ute. Interference  with  the  work  of  Improv- 
ing a  highway  for  better  traveling  Is  neces- 
sarily an  Incidental  Interference  with  public 
travel.  It  is  not  shown  that  the  contractors 
were  under  any  contractual  obligation  to  re- 
move the  poles,  and  the  law  certainly  Imposes 
no  such  duty  &8  an  Incident  to  their  under- 
taking. 

[2]  It  la  further  Insisted  that,  Inasmuch  as 
section  66a  (79),  same  chapter,  authorizes  the 
county  road  engineer  to  remove  and  reset 
poles,  In  the  event  the  owner  refuses  to  com- 
ply with  notice,  prevlouslj)  given,  to  do  so 
himself,  and  to  charge  the  expense  thereof  to 
such  owner,  such  is  the  exclusive  remedy  In 
such  case.  We  do  not  concur  in  this  propo- 
sition. Recognizing  the  supreme  Importance 
to  the  public  of  keeping  the  highways  free 
from  obstructions,  the  Legislature  saw  fit  to 
Invest  the  county  court  with  the  authority 
given  by  the  statute  referred  to,  as  a  more 
speedy  remedy,  than  any  by  proceedings  in 
court,  but  such  was  clearly  not  intended  to 
be  an  exclusive  remedy,  and  It  does  not  deny 
tlie  remedy  by  mandamus  to  compel  the  own- 
er of  the  lines  to  remove  the  obstructions. 
The  county  court  Is  not  bound  to  expend  the 
public  revenues  In  such  case  and  take  the  risk 
of  the  owners'  lnsolveucj\  when  It  seeks  to  re- 
cover the  money  thus  expended.  It  may 
elect  Its  remedy. 

[3]  Respondents  further  urge  that  places 
where  the  poles  might  be  reset  with  safety 
were  not  designated,  and  therefore  they  were 


excused  from  not  obeying  the  written  notice 
to  reset  them.  A  complete  answer  to  this 
contention  is,  they  never  went  upon  the 
ground,  or  otherwise  sought  to  ascertain 
where  tlie  poles  might  be  safely  relocated 
during  the  progress  of  the  construction  work. 
Furthermore,  the  contour  of  the  ground  along 
the  highway  and  the  nature  of  the  improve- 
ments are  such  as  may  make  it.  wholly  im- 
practicable to  relocate  the  line  so  that  It 
may  not  be  in  the  way  of  felling  timber  and 
blasting  rock  in  many  places  along  the  high- 
way. It  may  therefore  be  necessary  for  re- 
spondents to  remove  their  lines  off  the  right 
of  way  entirely  in  places,  at  least  tempora- 
rily, and  until  the  permanent  road  improve- 
ment Is  completed.  Respondents'  duty  in  this 
respect  is  to  be  determined  by  the  necessity 
of  the  case.  Thay  must  care  for  their  own 
line.  This  does  not  mean  that  the  county 
court  or  the  contractors  have  any  rig^t  to 
willfully  or  wantonly  destroy  or  injure  re- 
spondents' property.  They  must  use  reason- 
able care  not  to  injure  the  property  any 
more  than  Is  reasonably  necessary  in  the  ex- 
ecution of  work. 

[4]  It  Is  further  insisted  that  the  county 
court  Is  estopped  to  demand  a  writ  of  man- 
damus on  account  of  the  pendency  of  the  in- 
junction suit  in  the  circuit  court  of  Mercer 
county.  It  does  not  appear  from  the  plead- 
ings and  exhibits  in  this  case  that  an  Injunc- 
tion was  applied  for  for  any  other  purpose 
than  to  restrain  the  defendants  in  that  suit 
from  wantonly  and^  willfully^  cutting  down 
and  destroying  respondents'  poles  and  wires, 
nor  Is  it  claimed  that  the  injunction  granted 
goes  any  further  than  to  inhibit  the  commis- 
sion of  such  willful  trespass.  So  far  as  it 
now  appes-i^,  the  question  presented  on  this 
application — 1.  e.,  whether  it  is  the  duty  of 
the  county  court  or  the  duty  of  the  owners 
of  the  telephone  line  to  remove  and  reset  the 
poles — Is  not  involved  In  that  suit  That 
case  apparently  rests  upon  a  motion^  to  dis- 
solve a  temporary  Injunction  restraining  the 
commission  of  a  wanton  trespass  only,  and 
Is  therefore  no  impediment  to  this  proceeding. 

We  are  of  opinion  that  relator  has  a  clear 
legal  right  to  demand  the  removal  by  f«- 
spondents  of  their  poles  and  wires  tempo- 
rarily from  the  right  of  way  wherever  they 
are  so  located  as  to  Interfere  with  the  neces- 
sary work  of  permanent  highway  improve- 
ment now  in  progress,  and  our  conclusion  is 
to  award  the  writ 
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an  N.  c.  i» 

MIDGETITE  ct  al.  V.  BASNIGHT.    (No.  23.) 

(Sapreme  Court  of  North  Candina.     Feb.  21, 
1»1T.) 

1.  Appeai.  and  Errob  «s>e270)  —  Bxtixw  — 
Motion  fob  Nonsuit. 

In  considering  reftisal  of  defendant's  motion 
for  nonsuit,  the  appellate  court  must  accept 
plaintiff's  evidence  as  true  and  consider  it  In 
the  light  most  favorable  to  plalntiSs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4024.] 

2.  Bii,i.8  AND  Notes  <S=»523— Indobsemkrt— 

E  VI  DEN  CIt— SUFnCIBNOT. 

In  view  of  Revisal  1905,  {  2179,  providing 
that,  in  order  to  a  valid  indorsement,  the  name 
must  be  written  on  the  instrument  itself  or 
upon  some  paper  attached  thereto,  and  section 
2168,  providing  that  an  indorsement  may  be 
made  by  an  agent  duly  authorized,  in  an  action 
to  recover  the  amonnt  of  a  draft,  plaintiff's  evi- 
dence on  defendant's  motion  for  nonsuit  held  to 
justify  the  inference  that  the  indorsement  of 
defendant's  name  on  the  draft  was  made  by  a 
third  person  at  defendaut's  request. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Kot«j,  Cent.  Dig.  |S  1822-1825.] 

Appeal  from  Superior  Court,  Dare  County; 
Wbedbee,  Judge. 

Action  by  E.  tl.  Ifidgette  and  others 
agalnat  W.  H.  Basnlght  Defendant's  mo- 
tion for  a  nonsuit  was  denied,  and  be  ex- 
cepts and  appeals.    Affirmed. 

The  action  was  to  recover  $75,  the  amount 
of  a  draft  which  plaintiff  firm  had  advanced 
on  an  instrument  In  terms  as  follows: 

"Manteo,  Sept.  fl,  1914. 
"At  sight  pay  to  order  of  W.  H.  Basnight 
seventy-nve  dollars,  value  received,  and  charge 
same  to  account  of  W.  C.  Weir. 

"[Signed]    W.  C.  Weir. 
"To  J.  L.  Treadway,  Chatham,  Va." 

On  back  draft,  as  presented  by  plaintiff 
at  the  trial,  appeared  the  following  indorse- 
ments: 

"W.  H.  Basnij^t  Midgette  &  Daniels.  Blrst 
National  Bank,  Durham  N.  C.  Bank  of  Manteo 
N.  C,  and  same  duly  protested  for  nonpayment 
by  a  notary  public  at  Chatham,  Va.,  and  attest- 
ed by  his  notarial  seal." 

Verdict  and  Judgment  for  plalntUts. 

W.  A.  Worth,  of  Elizabeth  City,  and  S. 
L.  Dosber,  of  Manteo,  for  appellant.  B.  O. 
Orlsp,  of  Manteo,  for  appellees. 

HOKE,  J.  The  facts  in  evidence  in  sup- 
port of  plaintiffs  claim  tend  to  show  that 
In  September,  1914,  one  C.  W.  Weir,  drawer 
of  this  instrument,  was  in  and  around  Man- 
teo engaged  in  inspecting  timber;  that  about 
the  time  of  his  first  coming  Basnight  had 
Introduced  him  to  M.  Ia  Daniels,  a  member 
of  plaintiff  firm,  stating  he  was  all  right 
and  to  let  lilm  have  any  goods  they  might 
wish  to  purchase  and  advanced  for  them  on 
that  occasion  to  be  used  in  buying  goods 
two  checks  and  $5  In  money,  making  an  in- 
debtedness to  himself  of  $27.60;  that  a  week 
or  so  later  Weir  came  to  plaintiffs'  store 
with  the  draft  In  question  for  $75,  purport- 
ing to  be  indorsed  by  W.  H.  Basnight,  de- 
fendant, and  having  also  a  note  purporting 


to  be  signed  by  Basnight,  asking  plaintiffs 
to  cash  the  draft  and  retain  for  bim  the 
$27.60,  which  was  done,  And  a  day  or  so 
after  this  $27.60  was  paid  to  W.  H.  Basnight 
by  M.  H.  Daniels  for  the  firm.  It  farther 
appeared  that  at  the  time  tbe  draft  was 
drawn  C.  W.  Weir,  being  at  tbe  borne  of  de- 
fendant, told  tbe  latter  that  plaintiffs  were 
going  to  cash  a  draft  for  him  for  $75,  and 
asked  defendant  to  write  a  note  requesting 
that  plaintiffs  retain  out  of  the  amount  the 
$27.60  due  from  Weir  to  defendant;  that 
defendant,  not  having  his  glasses,  told  Weir 
to  write  tbe  note,  which  be  then  did.  In  de- 
fendant's presence,  and  later  defendant  re- 
ceived tbe  $27.60  from  plaintiffs,  as  stated. 

[1]  Accepting  this  testimony  as  true  and 
considering  tbe  same  in  tbe  light  most  favor- 
able to  plaintiffs,  tbe  established  rule  on 
a  motion  to  nonsuit,  we  think  that  the  Judg- 
ment of  tbe  lower  court  In  denial  of  such 
motion  is  clearly  correct. 

[2]  True,  our  statute  on  negotiable  Instru- 
ments provides  that.  In  order  to  a  valid  in- 
dorsement, the  name  must  be  written  on 
tbe  instrument  Itself  or  upon  some  paper 
attached  thereto  (Revisal,  c.  54^}  2179;  Dan- 
iel on  Neg.  Instruments  [Calvert]  i  689A), 
and  our  decisions  on  the  subject  are  to  tbe 
effect  that  such  indorsement  does  not  prove 
itself,  but  tbe  fact  must  be  established  by 
"proper  testimony"  (Mayers  v.  McBimmon, 
140  N.  C.  640,  83  S.  B.  447,  111  Am.  St.  Rep. 
879;  Tyson  v.  Joyner,  139  N.  C.  69,  61  S. 
E.  803).  But  tbe  statute  also  provides  (sec- 
tion 2168),  and  both  provisions  are  in  ex- 
pression and  affirmance  of  the  better-consid- 
ered decisions  on  tbe  subject,  that  an  in- 
dorsement may  be  made  by  an  agent  duly 
authorized  thereto.  Revisal,  c.  54,  {  2168. 
And  from  the  facts  in  evidence,  as  hereto- 
fore stated,  we  think  It  a  clearly  permissible 
inference  that  the  indorsement  in  question 
was  made  by  authority  of  defendant,  and 
that  the  motion  for  nonsuit  was  therefore 
properly  overruled.  True,  defendant  denies 
that  he  indorsed  tbe  draft  or  authorized 
any  one  to  do  so  for  him,  and  be  denies  also 
that  he  wrote  the  note  requesting  payment, 
or  that  be  authorized  the  same,  but  this 
is  evidence  coming  from  defendant  and 
tending  to  support  bis  position,  and  may  not 
be  considered  on  the  exceptions  as  presented. 

We  find  no  error  in  the  trial. 

Tbe  Judgment  for  plaintiffs  is  therefore 
affirmed. 

Affirmed. 

an  N.  C.  698) 

PICKBRELL  &  CRAIG  CO.  v.  WILSON 
WHOLESALE  CO.     (No.  67.) 


(Supreme  Court  of  North  Carolina. 
1917.) 


Feb.  21, 


Appbal  and  Bbbob  «=s>1096(l)  —  Soopk  — 
Revebsai. 
Where  on  remand,  the  trial  court  followed 
the  principle  stated  on  the  appeal,  and  no  party 
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was  prejudiced,  but  a  fair  opportunity  was 
given  to  present  the  case  on  both  sides,  the  court 
will  decline  to  revefse  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Cent.  Di«.  {§  1177,  4353,  4357.] 

Appeal  from  Superior  Court,  Wilson  Ck>uii- 
ty;  Allen,  Judge. 

Action  by  the  Pickerell  &  Craig  Company 
against  the  Wilson  Wholesale  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   No  error. 

F.  S.  Hassell,  of  Wilson,  for  appellant  F. 
D.  Swindell,  of  Wilson,  for  appellee. 

PER  CURIAM.  This  case  was  before  us 
at  a  former  term  (169  N.  C.  381,  86  S.  E. 
187).  At  the  last  trial,  when  the  Judgment 
from  which  this  appeal  is  taken  was  ren- 
dered, the  court  seems  to  have  followed  the 
principles  stated  In  the  first  appeal,  and  we 
see  no  substantial  error  in  the  case.  The 
exceptions  are  taken  mostly  to  questions  of 
evidence,  but  neither  party  appears  to  have 
been  really  prejudiced  by  that  which  was  ad- 
mitted, or  by  any  of  the  rulings.  Young  v. 
Brooks  Manufacturing  Co.,  151  N.  O.  272,  65 
S.  E.  1005.  Affair  opportunity  was  given  to 
present  the  case  on  both  sides,  and  we  must 
decline  to  disturb  the  Judgment 

No  error. 

073  N.  C.  28) 

SUMNER  V.  ASHEVILLE  TELEPHONE  ft 
TEIEGRAPH  CO.  et  al.    (No.  537.) 

(Supreme  Court  of  North  Carolina.     Feb. 
21,  1917.) 

1.  Master  and  Sbevant  €=»190(20)— Fom- 
VAN   AS   ViCB  PbiwcipaI/— Responsibiutt 

OP    ElfPLOTEB    FOR    NKOLIGENCE. 

The  foreman  of  a  telephone  and  telegraph 
company  directing  the  work  of  attaching  a  cable 
to  a  messenger  wire  along  the  company's  poles 
was  a  vice  principal,  rendering  the  company  re- 
sponsible for  his  negligent  default  in  failing 
properly  to  warn  an  employ^  of  the  defects  in 
the  transformer  on  the  adjacent  poles  of  a  pow- 
er company,  and  of  the  dangers  incident  to  ex- 
isting conditions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  (  471.] 

2.  Electricity  ®=»15(1)— Personal  Injuries 
—Liability  of  Power  Company— Trespass 
ON  Pole. 

Where  the  employ^  of  a  telephone  company 
went  on  the  pole  of  a  power  company  in  the  ab- 
sence of  any  contract  or  agreement  giving  ei- 
ther the  employe  or  the  telephone  company  the 
right  to  be  upon  the  power  company's  poles, 
both  the  telephone  company  and  its  employ^ 
were  trespassers,  and  the  power  company  was 
not  liable  to  the  employ^  for  an  electric  shock 
received  by  him  through  defect  in  a  transformer, 
since  the  established  principal  in  the  law  of 
negligence,  that  there  is  no  liability  to  trespass- 
ers, except  for  injuries  willfully  or  wantonly 
inflicted,  is  applicable  to  electric  companies  and 
dectric  appliances. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  g  8.] 

Appeal   from    Superior  Court,    Buncombe 
County;  Harding,  Judge. 
Action  by  L.  H.  Sumner  against  the  Ashe- 


viUe  Telephone  &  Telegraph  Company  and 
the  Hendersonvllle  Power  &  Light  Company. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed  as  to  defendant  Telephone 
Company;  reversed  as  to  defendant  Power 
Company. 

Civil  action  to  recover  damages  for  alleg- 
ed negligence  resulting  in  serious  physical 
injuries,  tried  before  his  honor,  W.  F.  Hard- 
ing, Judge,  and  a  Jury,  at  June  term,  1916, 
of  the  superior  court  of  Buncombe  county. 

There  was  evidence  on  the  part  of  plaintiff 
tending  to  show  that  in  August,  1915,  the  de- 
fendant the  telephone  and  telegraph  compa- 
ny was  putting  up  a  line  of  poles  and  wires 
on  eighth  avenue  in  Hendersonviile,  N.  C, 
and  that  plaintiff,  an  employe  of  said  com- 
pany, was  engaged  In  attaching  the  cable  to 
the  messenger  wire  along  said  defendant's 
poles  and  in  close  proximity  to,  and  at  plac- 
es touching,  the  poles  of  its  codefendant,  the 
power  company,  which  also  had  its  line  along 
said  street;  that,  In  doing  bis  work,  plain- 
tiff was  using  safety  belt  and  strap,  the  seat 
being  about  20  feet  from  the  ground  and  18 
inches  below  the  messenger  wire,  and,  as 
plaintiff  would  attach  or  clip  the  cable  to  the 
messenger  wire,  he  would  push  his  seat  along 
this  wire  as  his  work  progressed;  that  the 
wires  of  the  telephone  company  were  not 
charged  with  electricity  at  the  time  and, 
when  they  were,  did  not,  under  ordinary 
conditions,  carry  sufficient  current  to  cause 
serious  injury,  but  the  wires  of  the  power 
company,  which  were  at  points  very  near  the 
telephone  company's  wire,  usually  carried  a 
current  of  high  voltage  and  importing  seri- 
ous menace  when  not  properly  Insulated: 
that,  on  the  day  in  question,  while  plaintiff 
was  performing  his  work,  he  came  to  a 
"span"  (the  distance  between  two  poles) 
where  the  wire  of  the  power  company  bad 
sagged  so  as  to  be  threateningly  near  the 
telephone  company's  messenger  wire,  and  be 
called  the  attention  of  his  foreman  or  boss 
to  this  condition,  and  was  directed  by  hiui 
to  leave  that  span  and  go  to  another  ahead, 
where  there  appeared  to  plaintiff  to  be  no 
danger  existent  or  threatened;  that,  in  the 
endeavor  to  carry  out  the  order,  be  passed 
around  and  necessarily  touched  a  pole  of  the 
power  company  which  was  wet  and  had  be- 
come charged  with  electricity  of  dangerous 
voltage  by  reason  of  a  defective  or  leaky 
transformer  attached  to  a  cross-arm  on  the 
pole;  that,  in  the  effort  to  pass  around  this 
pole  and  go  on  with  his  work,  he  received  an 
electric  shock,  rendering  him  for  a 'time  un- 
conscious and  causing  serious  and  painful 
injuries;  that  the  foreman  or  boss  who  gave 
the  plaintiff  the  order  to  go  to  another  span 
was  aware  of  the  defect  of  the  transformer 
and  of  the  threatening  conditions  incident  to 
it,  but  did  not  communicate  such  knowledge 
to  plaintiff  or  in  any  way  warn  him  of  the 
danger,  and  plaintiff  did  not  know,  or  have 
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opportunity  to  know,  that  an  Injury  was 
Ukely. 

There  was  denial  of  liability  on  the  part 
of  both  defendants,  with  evidence  in  support 
of  their  positions,  and  there  were  facts  in 
evidence  tending  to  show  that  the  boss  fully 
communicated  to  plaintiff  all  he  knew  of  the 
transformer  and  the  dangers  Incident  to  Its 
condition,  and  that  plaintiff  acted  through- 
out in  full  assumption  of  any  and  all  risks 
incident  to  the  work  and  to  his  manner  of 
doing  it. 

On  issues  submitted,  the  jury  rendered  the 
following  verdict: 

"(1)  Was  the  plaintiff  injured  by  the  negli- 

Sence  of  the  defendant  the  Ashevllle  Telephone 
E  Telegraph  Company,  as  alleged  in  the  com- 
plaint?    Answer:  Yes. 

"(2)  Was  the  plaintiff  injured  by  the  negli- 
Itence  of  the  defendant  the  Hendersonville  Light 
&  Power  Company?    Answer:  Yes. 

"(3)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury,  as  alleged  in  the  an- 
swer of  the  defendants?    Answer  :  No. 

"(4)  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:  $2,000." 

Judgment  on  the  verdict,  and  defendants 
excepted  and  appealed. 

B.  J.  Clay,  of  Atlanta,  Ga.,  and  A.  Hall 
Johnston,  of  Ashevllle,  for  appellant  Ashe- 
viUe  Telephone  &  Telegraph  Co.  Merrimon, 
Adams  &  Adams,  of  Ashevllle,  for  appellant 
Hendersonville  Power  &  Light  Co.  Jones  & 
WUUams,  of  Ashevllle,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
We  have  carefully  considered  the  record  and 
exceptions  and  find  no  error  therein  which 
gives  the  telegraph  and  telephone  company 
any  Just  ground  of  complaint.  The  positions 
insisted  on  by  the  defendant  were  substan- 
tially recognized  and  approved  by  the  court 
either'  in  the  general  charge  or  in  response 
to  prayers  for  Instructions  presented  by  de- 
fendant, except  the  motion  that  the  case  be 
nonsuited  and  the  prayer  that  the  judge 
charge  the  jury  that,  on  the  evidence,  if  be- 
Ueved,  no  liability  should  attach.  But  these 
exceptions  could  not  be  sustained  in  view  of 
evidence  on  the  part  of  plaintiff  tending  to 
show  that  the  plaintiff's  foreman  or  boss 
knew  of  the  defect  in  the  transformer  and 
gave  ibe  plaintiff  the  order  to  proceed  with 
his  work  without  telling  him  of  conditions  or 
in  any  way  informing  him  of  the  danger  inci- 
dent to  the  work  under  conditions  as  they 
actually  prevailed. 

[1]  Under  our  authorities  and  on  the  facts 
in  evidence  as  they  have  been  accepted  by 
the  Jury,  this  foreman  or  boss  stood  towards 
the  plaintlCf  in  the  position  of  vice  principal, 
rendering  the  company  responsible  for  his 
negligent  <lefault  In  failing  to  properly  warn 
the  plaintiff  of  the  defects  in  the  transformer 
on  the  poles  of  the  power  company  and  of  the 
dangers  incident  to  existent  conditions.  Beal 
V.  fiber  Co.,  154  N.  C.  147-155,  69  S.  B.  834 ; 
Cbesson  v.  Walker  &  Myers,  146  N.  C.  511,  60 


S.  B.  422 ;  Turner  v.  Lumber  Co.,  119  N.  C, 
387,  26  S.  B.  23.  And  there  is  nothing,  ei- 
ther in  the  conduct  of  plaintiff  or  in  his  con- 
tract of  employment,  that,  as  a  matter  of 
law,  operates  to  protect  said  defendant  from 
such  liability.  Mobile  Eaectric  Co.  v.  Sanges, 
169  Ala.  341,  53  South.  176,  Ann.  Oas.  1912B, 
461;  Speight  v.  Rocky  Mountain  Telephone 
Co.,  36  Utah,  483,  107  Pac.  742;  Co-Operant 
Telephone  Co.  v.  St  Clair,  168  Fed.  645,  94 
C.  C.  A.  109;  Kaab  v.  Hudson  River  Tele- 
phone Co.,  139  App.  Dlv.  286,  123  N.  Y.  Supp. 
1037. 

[2]  In  reference  to  the  other  defendant, 
the  light  and  power  company,  we  do  not  see 
that  any  recovery  can  be  sustained.  There 
is  nothing  to  show  that  there  was  any  con- 
tract or  agreement  which  gave  either  the 
plaintiff  or  his  employes  the  right  to  be  upon 
the  power  company's  poles.  On  the  facts  in 
evidence  and  as  to  that  company,  they  were 
both  trespassers,  and,  on  authority,  there 
has  been  no  breach  of  duty  towards  plaintiff 
which  gives  him  any  right  to  relief.  Heskell, 
Adm'x  V.  Auburn  Light,  etc,  Co.,  209  N.  Y. 
86,  102  N.  E.  640,  L  R.  A.  1915B,  1127;  Sias 
V.  Lowell,  etc.,  Co.,  179  Mass.  343,  60  N.  B. 
974;  Railway  Co.  t.  Andrews,  89  Ga.  653,  16 
S.  B.  203 ;  9  R.  a  L.  tit  Electricity,  p.  1207 : 
Curtis  on  Electricity,  §  462. 

In  this  last  citation,  it  Is  said: 

"The  well-established  principle  in  the  law  of 
negligence,  that  there  is  no  liability  to  trespass- 
ers except  for  injuries  willfully  or  wantonly  in- 
flicted, 18  applicable  to  electric  companies  and 
electric  appliances.  Though  an  electric  com- 
pany may  have  been  guilty  of  some  neglect,  in 
the  case  of  its  appointees,  it  is  not  liable  for 
injury  to  one  who  is  a  trespasser  as  against  the 
company  unless  the  injury  is  willfully  mflicted." 

And  our  decisions  are  In  approval  of  the 
general  principle.  Vassor  v.  Railroad,  142  N, 
C.  68,  54  S.  B.  849,  7  L.  R.  A.  (N.  S.)  950,  9 
Ann.  Cas.  535. 

We  are  of  opinion  therefore  that  on  the 
record,  the  judgment  against  the  telephone 
and  telegraph  company  be  affirmed,  and  as 
against  the  power  company  the  judgment  is 
reversed,  and  motion  for  nonsuit  be  allowed. 

Affirmed  as  to  telephone  and  telegraph 
company;  reversed  as  to  power  company. 

^"^'"^  078  N.  C.  20) 

MANN  v.  MANN  et  al.     (No.  24.) 

(Supreme  CSourt  of  North  Carolina.     Feb.  21, 
1917.) 

EXECUTOBS     AND     ADUINISTRATOBS     €=>196— 
FUKTHEB  .ilXOWANCB  TO  WIDOW— STATUTE. 

Tlie  assignment  of  $300  to  widow  under 
Revisal  1905,  {  3098,  providing  allowance  for 
year's  provision  immediately  upon  husband's 
death,  does  not  bar  subsequent  aUowauce  on 
petition  under  section  3108  et  seq.,  where  es- 
tate exceeds  $2,0(X),  section  3103  merely  pre- 
cluding further  allowance  when  estate  is  insol- 
vent or  less  than  $2,000,  the  first  allowance  be- 
ing intended  for  widow's  immediate  needs,  as  at 
that  time  extent  of  the  estate  is  not  determined. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  725.] 
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Appeal  from  Superior  CSonrt,  Hyde  Coan- 
ty;,  Whedbee,  Judge. 

Special  proceeding  by  Julia  Mann  against 
T.  A.  Mann  and  others,  executors,  for  an  in- 
creased allowance  for  year's  provision  un- 
der section  3104,  Revlsal.  Judgment  for 
plaintlfC,  and  defendants  appeal.    AfSrmed. 

Manning  &  Kitcbln,  of  Raleigh,  and  S.  S. 
Mann,  of  Swan  Qiuirter,  for  appellants. 
Spencer  &  Spencer,  of  Swan  Quarter,  and 
Harding  &  Pierce,  of  GreenviUe,  for  appel- 
lee.' 

BROWN,  J.  It  appears  from  the  find- 
ings of  fact  that  plalnttB,  widow  of  J.  A. 
Mann,  was  assigned  a  year's  provision  of 
$300  on  September  12,  1916,  by  his  execu- 
tors, in  accordance  with  section  3098  of  Be- 
vlsaL  It  is  contended  that  such  assignment 
is  a  bar  to  any  subsequent  petition  for  an 
increased  allowance  under  section  8103  et 
seq.  This  contention  cannot  be  sustained. 
The  statute,  taken  as  a  whole,  plainly  in- 
dicates that  the  year's  provision  of  $300  is 
intended  for  the  Immediate  and  pressing 
needs  of  the  widow.  It  may  or  may  not 
be  all  that  she  can  receive,  depending  en- 
tirely upon  the  value  of  the  estate.  If  the 
estate  shall  turn  out  to  be  Insolvent  or  does 
not  exceed  $2,000,  the  allowance  for  the  sup- 
port of  the  widow  shall  not  in  any  case  ex- 
ceed the  amounts  named  In  section  3092, 
and,  in  the  language  of  the  statute  (sec- 
tion 3103)  "the  allowance  made  to  her 
as  above  prescribed  shall  preclude  her  from 
any  further  allowance." 

In  her  petition  for  such  "further  allow- 
ance" the  widow  is  required  to  state  the  val- 
ue of  any  allowance  already  assigned  to  her 
as  well  as  the  value  of  articles  consumed  by 
her.  The  very  language  of  the  statute  plain- 
ly Indicates  that  the  widow  may  have  a  fur- 
ther allowance  in  addition  to  the  first  if 
the  estate  exceeds  $2,000. 

The  reason  the  widow  is  not  estopped  by 
the  assignment  of  $300  (which  is  generally 
made  by  the  personal  representative  Im- 
mediately after  the  death  of  her  husband 
for  her  immediate  needs)  is  because  neither 
She  or  the  personal  representative  Is  suppos- 
ed at  that  time  to  know  the  value  of  the 
personal  estate,  and  It  would  be  unjust  to 
hold  the  widow  bound  by  an  allotment  of 
$300  when,  as  in  this  case,  the  estate  turns 
out  to  be  worth  more  than  the  $2,0(X)  pre- 
scribed by  the  statute. 

Affirmed. 

ara  N.  C.  26)  ■==- 

BHODES  V.  ANGE.    (No.  68.) 

(Supreme  Court  of  North  Carolina.     Feb.  21, 
1917.) 

1.  BOUWDABIES  «=»51— "Pbockssionino  Pko- 
CEEDINOS" — NaTUBE  OF. 

The  primary  and  leading  purpose  of  a  pro- 
cessioning proceeding  is  to  settle  boundaries  be- 
tween adjoining  proprietors  of  land,  and  while 
this  is  the  main  object,  the  title  of  the  land 


may  be  necessarily  involved  in  the  establishment 
of  the  true  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S  252.] 

2.  BouNDABiES  9=951  — Pbocessionino  Pbo- 
CEEDiNGS— Title. 

The  question  of  title  in  a  processioning  pro- 
ceeding may  be  raised  by  the  pleadings  or  the 
facts  of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  252.] 

3.  Advsbsi  PossKSEdON  «=39&— Tmjc. 

Adverse  possession  cannot  omifer  title  be- 
yond its  limits. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f|  633-53&] 

4.  AnvKBSE  Possession  9=>116(1)  —  Pbockb- 

SIONINO   PBOCEEDINOS— iNSTBUCnONS. 

In  processioning  proceeding,  where  the  true 
line  wns  in  controversy,  and  defendant  based 
his  claim  on  adverse  possessicHi,  a  charge  that 
the  jury  could  consider  the  posaessioQ  of  the  re- 
spective parties  in  determining  the  location  of 
the  trne  line,  and  that  if  defendant  had  been  in 
possession  of  the  land  in  question  for  20  years 
or  longer  prior  to  the  beginning  of  the  action, 
verdict  should  be  for  him,  was  correct,  giving 
him  benefit  of  the  issue  of  title  if  raised  by  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  66.] 

5.  bottrdabies    «=37(1)  —  evidencb — 

Weight. 
In  a  processioning  proceeding,  neither  the 
testimony   of   a   surveyor   as   to   the  true   liqe 
nor  the  conduct  of  the  parties  with  reference 
thereto  is  conclusive. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §{  184-180.  102,  194.] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Allen,  Judge. 

Action  by  Edgar  Rhodes  against  Joe  Ange 
and  another.  From  a  verdict  for  plaintiff, 
the  named' defendant  appeals^    Affirmed. 

8.  J.  Everett,  of  Greenville,  for  appelLint 
A.  R.  Dunning,  of  Williamston,  for  appellee. 

WAIiKDR,  J.  [1]  The  nature  of  a  proces- 
sioning proceeding  has  frequently  been  con- 
sidered and  decided  by  this  court  Its  pri- 
mary and  leading  purpose  is  to  settle  bound- 
aries as  between  adjoining  proprietors  of 
land,  but  while  this  is  the  main  object,  the 
title  to  land  may  necessarily  become  the  sub- 
ject of  inquiry,  in  order  to  ascertain  the  ul- 
timate fact  as  to  the  true  location  of  the 
boundary.  In  such  proceedings,  unless  per- 
haps both  parties  claim  under  a  paper  title 
it  will  be  difficult,  if  not  impossible,  to  con- 
fine the  investigation  required  to  the  mere 
location  of  the  dividing  line.  When  both  par- 
ties claim  by  right  of  possession,  or  one  by  a 
paper  title  and  the  other  by  adverse  posses- 
sion, It  will  become  necessary  In  the  large 
majority,  if  not  all,  of  the  cases  to  ascertain 
the  nature  and  extent  of  the  possession,  and 
even  in  the  case  of  a  claim  under  a  paper  ti- 
tle, the  true  location  of  comers  and  of  bound- 
aries, as  preliminary  to  the  location  of  the  di- 
viding line  which  is  in  dispute.  So  that  It 
may,  speaking  generally,  be  safely  said  that 
the  title  to  the  land  is  not  involved  in  such  a 
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proceeding,  bvt  that  means  that  It  la  not  di- 
rectly Involved,  for  In  many  cases,  as  we 
have  already  shown,  It  may  become  Inciden- 
tally one  of  the  questions  or  Issues  In  the 
case,  which  must  be  decided  before  the  main 
Issae  as  to  the  location  of  the  dividing  line 
can  be  determined.  The  case  of  partition 
proceedings  Is  a  similar  one  and  Illustrates 
the  ptdnt,  as  shown  In  Woody  v.  Fountain, 
143  N.  G.  69,  S5  S.  E.  425.  Tbere  the  ques- 
tion of  title  Is  not  necessarily  Involved,  but  It 
may  become  necessary  upon  a  plea  of  sole 
aeisln  to  determine,  first,  bow  the  parties 
stand  with  reference  to  the  title  before  de- 
ciding whether  they  are  tenants  In  common 
and  entitled  to  partition.  It  Is  a  preliminary 
qnestlon  which  must  be  settled  before  the  re- 
lief prayed  can  be  granted.  A  partition  pro- 
ceeding will  very  often  run  Into  an  action  of 
ejectment,  and  the  same  may  be  said  of  a 
processioning  proceeding.  In  the  latter  case 
the  ownership  of  the  land  on  either  side  of 
ttie  alleged  disputed  line,  which  Is  a  pre- 
requisite to  the  light  of  having  the  land  pro- 
cessioned, cannot  always  be  determined  by 
mere  occupancy,  but  often  will  require  an  fn- 
vestigation  of  the  title,  as  in  other  cases 
where  the  Issue  Is  not  primarily  Involved. 
The  faUnre  to  note  this  distinction,  between 
a  proceeding  where  the  location  of  a  line  Is 
solely  Involved  and  one  where  the  title  may 
Incidentally  arise,  has  caused  the  question  In 
this  appeal  to  be  presented  and  the  court  to 
be  misunderstood. 

[2]  We  have  held  In  numerous  decisions 
that  the  question  of  title  may  be  raised  by 
the  pleadings  or  by  the  facts  of  the  particu- 
lar case.  Parker  v.  Taylor,  133  N.  C.  103,  45 
8.  E.  473;  HIU  V.  Dalton,  136  N.  C.  339,  48 
S.  B.  784;  Id.,  140  N.  O.  9,  62  S.  K  273; 
Smith  V.  Johnson,  137  K.  O.  43,  49  S.  B.  62; 
fitanaland  v.  Babon,  140  N.  C.  202,  62  S.  E. 
417;  DavlB  v.  Wall,  142  N.  C.  450,  55  S.  E. 
850;  Woody  v.  Fountain,  143  N.  C.  66,  56  S. 
a  425;  Green  v.  Williams,  144  N.  C.  60,  56 
S.  B.  649;  Brown  v.  Hutchinson,  155  N.  C. 
206,  71  8.  E.  302.  It  was  said  In  Green  v. 
WUUaffls,  supra: 

"Cor  proceesioning  act  is  similar  in  some  re- 
spects to  the  'writ  of  perambulation'  at  common 
law,  which  is  saed  by  consent  of  both  parties 
when  they  are  in  doubt  as  to  tlie  bounds  of  their 
respective  estates,  and  is  directed  to  the  sher- 
iff, who  is  commanded  to  make  the  'perambula- 
tico'  with  a  jury,  and  to  set  the  bounds  and 
limits  between  diem  in  certainty.  Fitz.  Nat.. 
Brev.  133.  There  it  was  done  by  consent  of 
th«  parties,  and  when  there  was  no  dispute  as 
to  the  title,  and  none  as  to  the  riebt  to  occupy 
the  adjoining  tenements,  while  with  us,  either 
of  the  adjoining  proprietors,  where  a  dispute  as 
to  the  true  dividing  boundai?  has  arisen,  is  en- 
titled to  have  the  land  processioned,  without 
the  other's  consent,  and  even  when  the  question 
of  title  may  become  Incidentally  involved,  and 
then  an  controverted  matters,  where  there  has 
been  an  appeal,  are  settled  by  the  jury  under 
the  guidance  of  the  cotu-t." 

[3,4]  In  this  case  the  Judge  Instructed  the 
}ary  that  they  could  consider  the  possession 


of  the  respective  parties,  with  respect  to  the 
disputed  line,  as  evidence  to  determine  where 
the  true  line  Is  located,  but  that  mere  pos- 
session did  not  of  Itself  fix  the  line.  It  being 
only  an  evidential  circumstance  upon  the 
question  as  to  where  it  Is.  But  he  also  told 
them  that  "if  the  defendant,  and  those  under 
whom  he  claims,  had  been  In  possession  of 
the  land  in  question  up  to  the  lane  for  20 
years,  or  longer,  prior  to  the  bringing  of  this 
action,"  they  would  answer  the  issue  accord- 
ing to  the  defendant's  contention,  that  Is, 
"beginning  at  the  stake  In  the  road  and  run- 
ning along  the  lane  a  straight  line  by  the 
poplar  to  the  swamp."  This  Instruction  was 
given  at  defendant's  request  The  addition 
to  It  was  correct,  as  adverse  possession  can- 
not confer  title  borond  its  limits.  When  the 
charge  Is  read  as  a  whole,  as  It  should  be.  It 
Is  dearly  seen  that  the  defendant  got  the  full 
benefit  of  his  adverse  possession  in  locating 
the  line  as  he  contended  it  should  be.  The 
only  issue  submitted  (without  objection)  was: 
"What  Is  the  true  dividing  line  between  the 
lands  of  the  plalntUT  and  those  of  the  de- 
fendant?'  The  question  In  controversy  was 
whether  the  line  ran  from  A  to  B  or  from  A 
to  O.  But,  notwithstanding  the  form  of  the 
issue,  the  court  allowed  the  jury  to  consider 
the  defendant's  possession,  and  his  title  ac- 
cruing therefrom,  in  locating  the  true  line. 
If  It  be  conceded  that  the  pleadings  put  the 
title  In  Issue,  they  did  not  do  so  directly,  and 
even  If  they  did,  the  defendant  has  been  giv- 
en the  full  benefit  of  his  possession.  The  ju- 
ry evidently  found  that  the  defendant  had  no 
such  possession  as  established  the  line  at 
A  O. 

[6]  The  Jndge  was  also  correct  in  stating 
that  the  testimony  of  the  surveyor  as  to  the 
true  line  did  not  necessarily  establish  It,  but 
was  only  evidence  of  it,  and  the  some  is  true 
as  to  the  conduct  of  the  parties  with  refer- 
ence to  the  lane. 

There  Is  no  error  that  we  can  find  In  the 
case  which  warrants  a  new  trial. 

No  error. 


(173  N.  C.  696) 

GODFREY  V.  OOBPORATION  OF  EUZA- 
BETH  CITY.     (Na  15.) 

(Snprone  Court  of  North  Carolina.     Feb.  21, 
1917.) 

MUKICIFAL  COBPOKATIONS  <3=97S4  —  NEGLI- 
GENCE IN  Maintaining  Dkairwat. 
A  city's  act  in  maintaining  in  an  unfre- 
quented section  then  being  developed  a  drain- 
way  15  or  IS  inches  deep  running  across  a  street 
and  covered  by  a  bridge  a  greater  part  of  the 
distance  cannot  alone  be  held  to  establish  neg- 
ligence. 

[Ed.   Note. — For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  §§  1636,  1637.] 

Api)eal  from  Superior  Court,  Pasquotank 
County;  Wliedbee,  Judge- 
Action  by  Mary  Godfrey  against  the  Corpo- 
ration of  Elizabeth  City.    From  a  judgment 
of  nonsuit,  plaintiff  appeals.    Affirmed. 
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The  action  is  to  recover  damages  for  physi- 
cal Injury  caused  by  the  alleged  negligence  of 
the  defendant  in  failure  to  keep  one  of  Its 
streets  in  proper  repair  and  sufficiently 
Ugbted. 

W.  L.  Colioon  and  Ward  &  Thompson,  all  of 
Elizabeth  City,  for  appellant  Thos  J.  Mark- 
bam,  of  Elizabeth  City,  for  appellee. 

PER  CURIAM.  We  have  carefully  exam- 
ined the  evidence  and  are  of  opinion  that, 
giving  it  the  most  favorable  construction  for 
the  plaintiff,  there  is  no  evidence  of  negli- 
gence unless  we  hold  that  maintaining  a 
dralnway  16  or  18  inches  deep,  in  an  unfre- 
quented section  of  the  city,  which  was  then 
being  developed,  without  further  description 
as  to  how  it  is  constructed,  which  runs  across 
the  street  and  is  covered  by  a  bridge  a  great- 
er part  of  the  distance,  itself  establishes  neg- 
ligence, which  we  cannot  da 

Affirmed. 

(173  N.  C.  9) 

JARVIS  T.  SWAIN.    (No.  20.) 

(Supreme  Court  of  North  Carolina.     Feb.  21, 
1»17.) 

BOTTNDAKIES    ®=»0— CaLI,&— BEaiRRIITO    COB- 

NE&— Reversino  Call. 
AiVhere  the  beginning  comer  in  a  description 
cannot  be  located,  but  the  second  corner  can, 
the  banning  comer  may  be  establisbed  from 
the  second  comer  by  reversing  the  first  call, 
though  if  the  beginning  corner  is  established 
the  lines  must  be  run  from  it. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  47-«7.] 

Appeal  from  Superior  Court  Beanfort 
County;   Wbedbee,  Judge. 

Action  by  Lucy  S.  Jarrls  against  J.  D. 
Swuin.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  is  an  action  to  try  the  title  to  a  smaU 
piece  of  land  claimed  under  a  common 
source.  The  plaintiff  claims  under  a  deed 
calling  for  defendant's  line.  The  defendant 
claims'  under  one  Latham.  The  description 
in  the  deed  to  Latham  is  as  follows: 

Beginning  at  a  stake  ninety-five  (95)  feet 
west  of  H.  Ryan's  line,  and  running  south 
twenty  (20)  west  about  two  hundred  thirty 
(230)  feet  to  Pantego  creek;  thence  east  twenty 
(20)  south  with  said  creek  seventy-five  (75)  feet 
to  a  stake;  thence  north  twenty  (20)  east 
about  two  hundred  thirty  (230)  feet  (or  so  far 
that  a  line  running  west  20  north  75  feet  will 
strike  the  beginning) ;  tbence  west  twenty  (20) 
north  seventy-five  (75)  feet  to  the  beginning, 
containing  seventeen  thousand  two  hundred  fifty 
(17,250)  square  feet,  more  or  less. 

The  court  charged  the  Jury  that  the  bur- 
den rested  on  the  plaintiff  to  locate  the  line 
of  that  deed. 

His  honor,  after  reading  the  Latham  deed, 
further  charged  the  Jury,  among  other  things, 
as  follows: 

"(Now  the  plaintiff  in  this  action  contends 
that  that  stake  was  an  imaginary  point,  that  it 
is  impossible  to  locate  it,  that  it  is  no  fixed  ob- 


ject that  anybody,  that  there  isn't  any  object 
which  you  could  possibly  locate,  and  therefore 
you  ought  to  go  to  the  next  call  to  ascertain 
where  it  is,  which  is  thence  south  20  west  about 
230  feet  to  Pantego  creek.  The  plaintiff  con- 
tends that  you  should  go  down  to  Pantego  creek, 
and  I  charge  you  as  a  matter  of  law  that  the 
point  called  for  as  Pantego  creek  is  where 
Pantego  creek  was  on  the  Ist  day  of  January, 
1899;  that  is,  the  date  of  the  deed.  He  says, 
if  yon  will  go  to  where  Pantego  creek  was  in 
1899,  it  would  be  about  4  feet  south  of  that 
stump,  and  that  reversing  that  call  and  running 
it  would  put  you  about  the  line  X,  and  that 
running  back  to  the  Ryan  line  it  would  be  about 
95  feet,  and  be  says  that  ought  to  satis^  vou; 
that  they  have  shown  you  evidence  that  uiere 
was  a  stump  situated  there  about  4  feet  from 
the  edge  of  the  water,  that  they  have  shown  by 
the  plaintiff's  son  that  he  sat  on  that  stump 
and  caught  crabs,  and  that  there  has  been  ero- 
sions, and  that  tiiat  stump  was  a  natural  ob- 
ject and  that  you  ought  to  go  back  there  and 
reverse  that  call,  and  that  would  show  you 
where  that  line  was,  and  that  you  ought  to  find 
it  at  the  point  X  and  not  at  the  post,  and  run- 
ning that  distance  the  plaintiff  says  it  will  give 
you  230,  feet  or  approximately  230  feet  and 
that  ^ou  ought  to  find  that  to  be  the  place,  and 
that  It  will  also  run  200  feet  in  the  deed  calling 
from  A  back  to  B,  and  that  you  ought  therefore 
to  'locate  that  line,  and  that  the  Latham  line 
is  the  point  X-B.)"  To  that  part  of  the  charge 
in  parenthesis  the  defendant  excepted. 

"The  defendant  on  the  other  hand,  contends 
that  you  ought  not  to  so  find.  First,  tlie  defend- 
ant contends  that  you  ought  to  find  that  at  the 
time  this  land  was  sold  that  a  stake  was  ac- 
tually stuck  there,  and  that  he  ran  his  entire 
line,  and  that  within  a  short  time  thereafter  be 
actually  studc  this  post  one  inch  inside  of  the 
line  both  ways,  upon  which  he  afterwards  placed 
a  fence,  and  that  the  true  line  as  actually  mark- 
ed out  and  called  for  in  that  deed  was  from 
the  post  to  the  point  X,  and  that  yon  ou^ht  to 
find  from  that  evidence  that  the  true  location  of 
that  line  in  1899  and  at  the  date  of  the  deed  of 
1905  or  the  deed  to  Jones,  which  was  further 
back  than  that,  was  at  the  point  the  post  P-Y. 
The  defendant  further  says  that  even  if  you 
should  take  the  river  shore  and  go  back  and 
mark  from  that,  that  the  river  shore  was  not  at 
that  time  down  at  the  stump,  but  at  the  post, 
and  that  soon  after  he  got  the  land  he  built  the 
breakwater,  and  that  the  true  line  was  at  the 
point  marked  post  and  that,  if  you  start  at  the 
point  marked  post  and  run  from  that  230  feet 
Dack,  you  will  go  back  to  the  post  up  there 
which  he  claims  is  on  the  line  Y,  to  the  post  He 
contends  that  you  ought  to  find  that  he  would  not 
have  built  a  breakwater  there  soon  afterwards 
except  within  close  proximity  to  the  shore  to  keep 
his  land  from  washing  away,  and  that  you  ought 
to  find  that  the  true  location  of  the  shore  was 
not  down  at  the  stump  in  1899,  and  that  you 
ought  to  find  that  the  true  shore  line  was  at  the 
pomt  marked  post  just  south  of  the  old  bulkhead. 
(How  do  you  find,  you  cannot  say  how  it  waa  by 
answering  that  no,  because  the  burden  is  on  the 
plaintiff,  the  burden  is  to  find  the  actual  line  as 
It  was  run  and  marked  just  at  that  time,  don't 
make  any  difference  who  it  helps  or  who  it 
hurts,  the  burden  being  upon  the  plaintiff,  if  he 
has  satisfied  you  where  it  was  answer  it.) '  To 
that  part  of  the  charge  In  parenthesis  the  de- 
fendant excepted. 

"Wherever  you  begin  or  wherever  yon  dont 
begin,  your  work  is  to  try  to  locate  the  line 
exactly  as  it  was  in  that  deed  as  made;  that 
is,  what  you  find  the  line  to  be  in  the  deed 
when  made.  If  that  fence  was  on  the  line  that 
was  in  actual  contemplation  of  the  parties  and 
recognized  a-s  such  at  the  time  the  deed  waa 
made,  that  is  the  line."  
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There  vras  a  verdict  and  Judgment  In  fa- 
vor of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

Small,  MacLean,  Bragaw  ft  Rodman,  of 
Washington,  N.  CL,  for  appellant.  John  G. 
Tooly,  of  Belhaven,  and  Harry  McMullan,  of 
Washington,  N.  C,  for  appellee. 

AliLEN,  J.  The  determination  of  the  con- 
troversy between  the  plaintiff  and  the  de- 
fendant depends  on  the  location  of  the  Lat- 
ham deed,  and  this  has  been  found  by  the 
jury  in  accordance  with  the  contention  of 
the  plaintiff  under  Instructions  free  from  er- 
ror. 

The  principal  exception  relied  on  Is  upon 
the  ground  that  his  honor  charged  the  Jury 
that  the  proper  way  to  locate  the  Latham 
deed  was  to  begin  at  Pantego  creek  and  re- 
verse the  call,  but  an  examination  of  the  rec- 
ord falls  to  disclose  that  he  so  charged.  He 
did  state,  as  one  of  the  contentions  of  the 
plaintiff,  that  as  the  beginning  of  the  deed 
was  a  stake  it  could  be  located  by  measur- 
ing from  the  creek,  and  he  followed  this  with 
a  full  statement  of  the  contentions  of  the 
defendant.  If,  however,  he  had  told  the 
jury  that  they  could  begin  at  the  creek  as 
it  was  when  the  deed  was  made  and  reverse 
the  line  to  aid  them  In  locating  the  begin- 
ning corner,  it  would  not  have  been  errone- 
ous. 

The  rule  Is,  in  running  the  calls  of  a  deed, 
to  begin  at  the  beginning  corner  If  it  Is 
known  or  established,  and  to  follow  the  calls 
in  their  regular  order,  and  It  is  said  In  Har- 
ry V.  Graham,  18  N.  O.  76,  27  Am.  Dec.  226, 
and  approved  in  Gunter  v.  Mfg.  Co.,  166  N. 
a  166,  81  S.  E.  1070,  that  there  Is  no  case 
in  our  reports  where  the  court  has  given  its 
sanction  to  the  correctness  of  a  burrey  made 
by  reversing  the  lines  from  a  known  begin- 
ning comer ;  but  it  Is  equally  well  establish- 
ed that,  if  the  beginning  corner  is  uncertain 
and  the  second  corner  is  known  or  establish- 
ed, the  first  line  may  be  reversed  In  order  to 
find  tbe  beginning,  and.  the  same  rule  pre- 
vails as  to  the  other  comers  and  lines.  Dob- 
son  T.  Finley,  63  N.  C.  495;  Norwood  v. 
Crawford,  114  N.  C.  513,  19  S.  B.  349 ;  Clark 
V.  Moore,  126  N.  C.  1,  35  S.  E.  125;  Hanstein 
V.  Perrall,  149  N.  C.  240,  62  S.  E.  1070. 

In  Dobson  v.  Finley,  which  has  been  fte- 
qnently  dted  and  approved,  the  beginning 
was  at  two  pines  on  the  south  side  of  a  hill, 
and  the  second  comer  was  a  pine,  Thomas 
Tonng's  comer.  The  two  pines  at  the  be- 
ginning had  disappeared,  and  the  beginning 
corner  could  not  be  found,  but  the  pine  at 
Young's  comer  was  found  and  established, 
and  the  Judge  of  the  superior  court  permit- 
ted the  Jury  to  reverse  the  first  line  to  find 
the  beginning  comer.  This  rule  was  ap- 
proved by  the  Supreme  Court,  the  court  say- 
ing: 


"Supposing  the  pine  to  be  established  as  the 
second  comer,  could  the  first,  a  beginning  corner, 
be  located  by  reversing  the  course  and  measur- 
ing the  distance  called  for,  from  the  pine  back; 
that  is,  on  the  reversed  course?  His  honor 
ruled  that  the  beginning  corner  could  be  fixed  in 
this  way.  We  agree  with  him.  If  the  second 
comer  is  fixed,  it  is  clear,  to  mathematical  cer- 
tainty, that  by  reversing  the  course  and  meas- 
uring the  distance  ^ou  reach  the  first  comer ;  so 
there  is  no  question  about  overruling  either 
course  or  distance  by  measuring  the  lincj  and  the 
object  is  to  find  the  corner  by  observmg  both 
course  and  distance." 

This  authority  is  dl]:ectly  In  point,'  except 
that  the  facts  In  this  record  are  more  favor- 
able to  the  contention  of  the  plaintiff  than 
la  the  Finley  Case,  because  here  the  begin- 
ning comer  is  at  a  stake,  an  imaginary 
point,  while  In  the  Finley  Case  it  was  at  two 
pines. 

There  Is  no  error. 

No  error. 

(ITS  N.  c.  14) 

SEIP  et  al.  V.  WRIGHT.    (Na  22.) 

(Supreme  Court  of  North  Carolina.     Feb.  21, 
1917.) 

1.  iKJTJNonow  «=9l63(3)  —  PBELntmABT  In- 
junction—Continuance  tmTii,  Hearing. 

Where  pteliminary  injunction  has  been 
granted,  and  there  is  a  controverted  question  of 
fact,  and  it  will  not  harm  the  defendant  to  con- 
tinue the  injunction,  and  may  cause  great  in- 
jury to  the  plaintiff  to  dissolve  it,  the  court  gen- 
erally will  continue  the  writ  until  the  hearing, 
at  which  controverted  facta  are  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  f|  359,  360,  367.] 

2.  Execution  *=»76— Issuance— Time. 

Where  the  parties  agreed  that  judgment 
might  be  made  up  and  signed  for  the  term  which 
closed  September  8th,  and  the  jtulsmeut  was  in 
fact  signed  and  recorded  on  September  29th 
and  30th,  respectively,  computation  of  time  for 
performance  began  from  the  last  date,  and  not 
from  the  close  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {§  164-170.] 

Appeal  from  Superior  Court,  Currituck 
County;    Whedbee,  Judge. 

Action  by  John  Selp  and  others  against  J. 
O.  Wright.  Decree  for  complainants,  and  de« 
fendant  appeahs.    AflSrmed. 

The  former  Judgment  directed  that  J.  O. 
Wright,  plaintiff  therein,  recover  from  the 
Provident  Land  Company,  one  of  the  defend- 
ants therein,  75  shares  of  the  original  Issue 
of  $150,000  of  Its  capital  stock  of  the  par 
value  of  $100  per  share,  and  that  defendant 
deliver  the  stock  to  the  plaintiff,  and  in  the 
event  that  the  defendant  failed  to  deliver  the 
stock  "within  60  days  after  final  Judgment  in 
said  case,  the  plaintiff  should  recover  of  the 
said  defendant  and  Its  codefendants  in  that 
case  the  sum  of  $7,500,  the  value  of  the  stock 
as  assessed  by  the  Jury.  Costs  were  also  ad- 
Judged  against  the  defendants.  By  consent 
of  the  parties,  "the  Judgment  was  signed  out 
of  the  county  and  out  of  term,  but  .was  to  be 
recorded  and  filed  as  of  September  term, 
1916."    The  court  adjourned  for  the  term  on 
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September  8,  1916,  and  the  Judgment  was 
signed  on  September  28, 1916,  and  sent  to  the 
derk  of  the  court  of  Currituck  county,  and 
was  filed  by  him  In  the  papers  in  the  case  on 
September  30,  1916.  It  further  appears  that 
on  November  10,  1916,  defendants  In  that  ac- 
tion tendered  to  the  plaintiffs  therein  certifi- 
cate of  stock  No.  55  in  the  Provident  Land 
Company  for  75  shares,  valued  at  $7,500, 
which  tender  was  rejected  by  the  plaintiff, 
1.  O.  Wright,  upon  the  ground  that  the  tender 
was  not  made  in  time;  that  la,  within  60 
days  after  Judgment  This  action  was  then 
brought  by  the  defendants  in  that  suit  to  re- 
strain the  plaintiff  (defendant  herein)  from 
proceeding  under  an  execution  which  the 
clerk  had  Issued,  at  his  request,  upon  the 
judgment  in  the  former  case.  The  court  held 
that  as  the  stock  was  tendereu  by  the  plain- 
tiffs herein,  the  time  of  the  tender  was  Imma- 
terial, and  continued  the  restraining  order  to 
the  hearing.    Defendant  appealed. 

Ehringhaus  &  Small,  of  Elizabeth  City, 
and  Thos.  Ruffin,  for  appellant  Aydlett  & 
Simpson,  of  Elizabeth  City,  for  appellees. 

WAI/KER,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  contended  In  this 
court  at  the  hearing  that  the  certificate  of 
stock  tendered  by  the  plaintiffs  in  this  suit 
under  the  judgment  in  the  other  case  was 
not  for  shares  of  the  original  issue  of  $150,- 
000,  described  in  the  agreement  of  the  par- 
ties to  the  judgment  If  this  position  Is 
open  to  the  defendants,  In  the  present  state 
of  the  pleadings,  proofs,  findings,  and  judg- 
'  ment  of  the  court,  we  would  hold  against 
blm,  in  the  absence  of  further  proof  showing 
that  it  .was  not  a  part  of  that  Issue  of  stock, 
for  we  think  that  the  proof,  as  It  now  stands, 
tends  to  show  that  the. stock  is  of  that  char- 
acter. But  if  there  is  any  doubt  of  it,  the 
most  that  we  can  say  for  the  defendant  Is 
that  It  is  a  controverted  question  and  one 
for  tlie  jury  to  decide,  upon  the  evidence,  at 
the  final  hearing;  the  nsual  rule  being  that 
In  such  a  case  the  injunction,  if  It  is  the 
main  relief  demanded,  will  be  continued  to 
the  hearing,  when  the  truth  of  the  matter 
can  be  ascertained  and  justice  more  certain- 
ly and  fully  administered.  Where  it  will  not 
harm  the  defendant  to  continue  the  injunc- 
tion, and  may  cause  great  injury  to  the  plain- 
tiff if  it  is  dissolved,  the  court  generally  will 
restrain  the  party  until  the  hearing.  IfcCor- 
kle  V.  Brem,  76  N.  C.  407,  where  serious  ques- 
tions are  raised;  Harrington  v.  Rawls,  131 
N.  C.  40,  42  S.  E.  461 ;  or  where  reasonably 
necessary  to  protect  plaintiff's  rights,  Helllg 
r.  Stokes,  63  N.  &  612.  The  court  said,  by 
Justice  Hoke,  in  Tise  t.  Whitaker,  144  N.  a 
608,  67S.  E.210: 

"It  is  the  rule  with   as  that  in  actions  of 
this  character,  the  main  purpose  of  which  is  to' 
obtain  a  permanent  injunction,  if  the  evidence ' 
raises  serious  question   as  to  the  eilstence  of 
facts  which  make  for  plaintiff's  right,'  and  suffi- 
tivxt  to  establish  it,     *     *     •     a  preliminary 


restraining  order  wil  be  continued  to  the  hear- 
ing." Hyatt  V.  De  Hart,  140  N.  C.  270,  52  8. 
B.  781;  Harrinrton  v.  Rawls,  131  N.  C.  39, 
42  S.  B.  461 ;  Whittaker  v.  Hill,  96  N.  C.  2,  1 
S.  B.  639;  Marshall  v.  Commissioners,  89  N.  C 
103. 

If  the  plaintiff  has  shown  probable  cause 
or  it  can  reasonably  be  seen  that  he  will  be 
able  to  make  out  his  case  at  the  final  hear- 
ing, the  lnjnnctl<«  will  be  continued,  is  an- 
other way  of  stating  the  rule.  Cobb  v.  Clegg, 
137  N.  C.  163,  49  S.  E.  80;  Moore  v.  Fowle, 
139  N.  C.  61,  51  S.  E.  796;  Bynumf  v.  Wicker, 
141  N.  0.  95,  53  S.  E.  478,  115  Am.  St  Rep. 
675;  Craycroff  v.  Morehead,  67  N.  0.  422; 
Brwln  7.  Morris,  137  N.  C.  48,  49  S.  E.  53. 
The  judge  held  either  that  the  question  was 
not  raised  before  him  as  to  the  character  of 
tlie  stock  tendered  by  the  plaintiff  In  this  ac- 
tion, or  that  it  was  a  part  of  the  original 
Issue  of  stock.  If  he  did  so  decide,  we  would 
not  be  disposed  to  change  his  ruling  upon  this 
record,  although  we  have  the  power  to  do  so, 
or  to  find  the  facts  originally  In  cases  like 
this  one.  On  a  similar  question  in  Hyatt  v. 
De  Hart,  140  N.  C.  270,  62  S.  E.  781,  the  Chief 
Justice  said: 

"Ordinarily,  the  findings  of  fact  by  the  judge 
below  are  conclusive  on  appeaL  While  this  is 
not  true  as  to  injunction  cases,  in  which  we  look 
into  and  review  the  evidence  on  appeal,  still 
there  is  the  presumption  always  that  the  judg- 
ment and  proceedings  below  are  correct  and 
the  burden  is  upon  the  appellant  to  assign  and 
show  error;  and  looking  into  the  affidavits  in 
this  case  we  cannot  say  there  was  error  below. 
The  general  rule  is  that  when  the  injunctive  re- 
lief sought  is  not  merely  ancillary  to  the  princi- 
pal relief  demanded  in  the  action,  but  is  itself 
the  main  relief,  the  court  will  not  dissolve  the 
injunction,  but  will  continue  it  to  the  hearing" — 
citing  Marshall  v.  CommisaionerB,  89  N.  C.  103. 

What  we  have  said  here  will  not  prevent 
the  defendant  from  having  this  question 
passed  upon  at  the  final  hearing.  If  there  la 
any  dispute  about  the  fact 

[2]  As  to  the  other  matter,  we  are  of  the 
opinion  that  the  time  within  which  the  de- 
livery or  tender  of  the  stock  was  required  to 
be  made  should  be  counted,  at  the  earliest, 
from  the  signing  of  the  judgment  That  was 
plainly  the  intention  of  the  parties.  The  pro- 
vision is  that  the  stock  should  be  issued  to 
the  defendant  in  this  action  "within  60  days 
after  final  judgment,"  and  if  not  done,  he 
should  recover  the  $7,500.  There  was  no  final 
judgment  until  the  judge  signed  It  under  the 
agreement  of  the  parties,  although  it  was  to 
be  filed  and  recorded  as  of  September  term. 
This  is  usually  inserted  in  such  judgments, 
but  it  was  not  intended  thereby  to  shorten 
the  tinYe  wltliln  which  the  tender  could  be 
made.  The  time  elapsing  between  September 
8  and  September  29,  1916,  cannot  be  counted 
against  the  plaintiffs  herein,  because  there 
was  no  judgment  during  that  time,  but  mere- 
ly an  agreement  that  a  judgment  should  be 
entered  after  the  court  had  adjourned,  the 
terms  of  which  were  not  even  fixed.  If  the 
judge  had  signed  the  judgment  on  the  sixtieth 
day  after  the  adjournment  there  would  have 
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.been,  nnder  d^endant's  contention,  no  time 
left  for  the  tender,  and  It  cannot  be  supposed 
tbat  it  was  the  purpose  to  destroy  the  plain- 
tiff's right  of  tender  by  the  mere  fiction  of 
having  the  Judgment  filed  and  recorded  as  of 
the  term.  Besides,  the  provldon  for  the  de- 
livery of  the  stock  was  inserted  in  the  ]udg- 
meot  signed  on  September  29,  1016,  and  it 
would  not  be  a  reasonable  view  tbat  it  was 
Intended  to  deduct  23  days  already  past  from 
the  60  days  then  allowed  In  the  judgment  It 
was  easy  to  say  that  the  tender  should  be 
made  within  60  days  after  the  adjournment 
of  court,  if  that  was  the  agreement,  and  the 
other  expression  was  used  to  indicate  that 
tbe  ronning  time  should  start  from  the  actual 
date  of  signing  the  Judgment  instead  of  the 
fictitious  date  by  relation  to  the  September 
term  of  court  Thla  is  the  fair  and  equitable 
view,  we  think,  and  is  the  natural  and  rea- 
sonaUe  consitructlon  of  the  stipulation  in  the 
Judgment  The  object  in  having  the  Judg- 
ment filed  and  recorded  as  of  the  term  was  to 
give  it  the  form  of  regularity,  rather  than 
to  curtail  the  stipulated  time  for  tendering 
the  stock.  "The  rendition  of  a  Judgment  Is 
the  Judicial  act  of  the  court  in  pronouncing 
the  sentence  of  the  law  upon  the  facts  in  con- 
tra rersy  as  ascertained  by  the  pleadings  and 
verdict,  the  entry  (ft  it  being  a  ministerial 
act  which  consists  in  spreading  it  upon  the 
record."  23  Cyc.  835.  The  distinction  be- 
tween the  rendition  of  a  final  Judgment  and 
the  recording  of  It  is  clearly  stated  and  ap- 
plied in  Dhe  T.  Railroad  Co.,  4  S.  D.  605,  57 
N.  W.  484.  489,  and  In  Blatchford  v.  New- 
berry, 100  lU.  489.  The  clause  in  the  Judg- 
ment under  consideration  as  to  the  time  of 
delivering  the  stock  refers  to  the  date  when 
the  Judgment  was  actually  rendered,  and  not 
to  the  date  of  recording  it  It  is  difficult  to 
conclude  that  the  parties  intended  otherwise, 
and  that  time  expired,  before  the  Judgment 
was  given,  should  be  counted. 

The  result  is  that  there  was  no  error  in  the 
decision  of  the  court 

Affirmed. 

(173  N.  C.  23) 

EOBERSON-BUFFIN  CO.  ▼.  SPAIN  et  aL 
(No.  67.) 

(Snpreme  Court  of  North  Carolina.    Feb. 
21,  1917.). 

I  Pbdcipai.  awd  SuBErr  «=»e5— Liabiutt. 
Under  Revisal  1905.  {  2342,  both  the  prin- 
apal  and  the  surety,  if  the  fact  of  suretyship 
aoeg  not  appear  on  the  face  of  the  note,  are  pri- 
marily liable  on  the  note. 
_  [Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  105.] 

2.  Bills  and  Notxs  «=>491  —  BirBDKf  or 
I*Boor. 
Where  one  whose  name  appeared  on  a  note 
umitted  execution  and  nonpayment  the  bur- 
den is  npon  him  to  prove  any  matter  in  release. 
.  (Ed.  Note. — For  other  cases,  see  Bills  and 
Votes,  Cent.  Dig.  j|{  1W3-1648.] 


8.  Principal  and  Stjbbtt  4=3l06— Releabx 

or   SUBBTT. 

The  mere  fact  that  one  suing  on  a  note 
stated  that  he  would  take  it  up  and  carry  it 
without  fixing  a  definite  time  did  not  prevent 
him  from  bringing  action  at  any  time,  and  did 
not  release  a  surety  who  did  not  resort  to  the 
remedies  afforded  by  Revisal  1905,  U  2271, 
2846. 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Snrety,  Cent  Dig.  U  211,  212.] 

Appeal  from  Superior  Court  Edgecombe 
County;    Wbedbee,  Judge. 

Two  actions  by  the  Boberson-Buffin  Com- 
pany against  3.  J.  Spain  and  3.  E.  Bullnck. 
Judgment  for  plaintiff,  and  Bulluck  appeals. 
No  error. 

O.  M.  T.  Fountain  &  Son,  at  Tarboro,  for 
appellant  W.  O.  Howard,  (tf  Tarborok  fbr 
appellee. 

CLABE,  C.  J.  [1]  There  were  two  civil  ac- 
tions on  notes  respectively  for  f 275  and  f 240, 
begun  in  the  recorder's  court  and  tried  on 
appeal  in  the  superior  court,  where  by  con- 
sent the  actions  were  consolidated.  These 
notes  were  signed  by  the  defendants  J.  J. 
Spain  and  J.  E.  Bulluck  and  were  executed 
to  Winslow  Bros,  for  certain  mules  bought 
of  them.  The  defendant  Bulluck  signed  these 
notes  aa  surety  for  Spain,  but  the  suretyship 
does  not  appear  on  the  face  of  the  note.  The 
defendant  Bulluck  contended  tbat  said  notes 
were  assigned  by  the  payees  to  the  plaintiff 
in  pursuance  of  a  contract  between  It  and  the 
defendant  Spain  that  the  notes  would  be 
held  by  the  plaintiff  until  the  succeeding  fall, 
such  agreement  being  without  the  knowledge 
or  consent  of  the  defendant  Bulluck.  Both 
Spain  and  Bulluck  are  primarily  Uable  on 
said  notes  under  our  Negotiable  Instrument 
Law.  Bev.  I  2342 ;  Bouse  v.  Wooten,  140  N. 
C.  657,  53  S.  E.  430,  111  Am.  St  Rep.  876,  6 
Ann.  Gas.  280. 

[2]  The  defendant  Bulluck  having  admitted 
the  execution  and  nonpayment  of  the  notes, 
the  court  correctly  held  that  the  burden  was 
upon  him  to  prove  any  matter  In  release. 
The  action  was  brought  within  ttiree  years, 
and  the  statute  of  limitation  is  not  pleaded. 

[3]  There  is  no  evidence  of  any  act  on  the 
part  of  the  plaintiff  company  which  would 
release  the  defendant  Bulluck  from  the  notes. 
The  defendant  Spain  testified  that  the  only 
agreement  of  the  plaintiff  was  to  "take  up 
and  carry  the  note  till  the  fall."  There  was 
no  evidence  of  any  binding  agreement  not  to 
sue  on  the  note  for  apy  definite  period,  nor 
that  Bulluck  was  misled  by  the  plaintiff  and 
was  prevented  from  asserting  his  rights  by 
a  quia  timet  notice  under  Rev.  {  2846.  There 
was  an  expression  of  an  intention  not  to  force 
collection  tlU  the  fall.  There  was  no  itty- 
ment  of  interest  in  advance  for  a  stated  time 
which  would  have  been  an  implied  promise. 
Revell  T.  Thrash,  132  N.  C.  803,  44  S.  E.  506. 
There  was  no  express  promise  to  release  Bul- 
luck, and  no  agreement  of  extension  for  a 
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"fixed  and  deflntte"  period.  The  additional 
secnrity  taken  by  Che  plaintiff  inured  to  the 
benefit  of  BuUuck  and  could  not  be  to  his 
detriment.  On  the  face  of  the  notes,  the  de- 
fendant BuUuck  was  primarily  liable,  and  an 
extension  of  time  to  Spain  would  not  release 
him,  In  the  absence  of  proof  that  he  was 
surety.  Even  if  Bulluck  was  only  secondarily 
liable  to  the  knowledge  of  the  plaintiff,  he 
could  be  discharged  only  in  one  of  the  ways 
provided  in  Eev.  S  2270—4.  e.,  by  the  dis- 
charge of  the  instrument;  by  the  cancella- 
tion of  his  signature  by  the  holder;  by  the 
discharge  of  the  principal  by  the  valid  tender 
of  payment  by  the  principal ;  by  a  release  of 
the  principal,  without  reserving  the  right  of 
recourse  against  the  surety ;  or  by  an  agree- 
ment binding  upon  the  holder  to  extend  the 
time  of  payment,  or  to  postpone  the  holder's 
right  for  enforcement,  without  the  assent  of 
the  surety  and  not  reserving  the  right  of  re- 
course against  him.  The  claim  of  Bulluck  is 
under  the  last  provision,  and  is  not  sustained 
by  proof,  and  the  court  properly  instructed 
the  Jury  if  they  believed  the  evidence  to  an- 
swer the  issue  in  favor  of  the  plaintiff. 

The  mere  fact  that  the  plaintiff  stated  that 
he  would  "take  up  and  carry  the  notes"  .with- 
out any  agreement  to  do  so  for  a  definite  and 
fixed  period  did  not  prevent  the  plaintiff  from 
bringing  an  actl<Hi,  nor  debar  the  defendant 
Bulluck  from  giving  a  quia  timet  notice  un- 
der Bev.  S  2846,  which  was  his  remedy  un- 
less he  chose  to  pay  the  note  himself  and 
sue  the  principal.  Eev.  S  2271.  The  inten- 
tion thus  expressed  to  "carry  the  note"  was 
no  part  of  the  assignment  by  Wlnslow  to 
plaintiff,  but  the  statement  of  a  benign  pur- 
pose on  the  part  of  the  assignee  towards 
Spain  for  no  "fixed  and  definite"  period.  The 
witness  testified  that  Ruffln  for  plaintiff  said : 
"He  would  let  me  off  until  next  fall,  he  reck- 
oned.   No  distinct  time  was  mentioned." 

No  error. 

07»  N.  C.  746) 

STATE  V.  OULLEDGB.    (No.  401.) 

(Supreme  C!onrt  of  North  Clarolina.     Feb.  21, 
1917.)  • 

1.  Indictmknt  and  Infobuation  «=»11(K13) 
~-iian0uaok  of  statute — e^hbezzxembnt — 
sufticiknot. 
In  a  prosecution  of  a  bank  president  for  em- 
bezzlement, it  was  not  necessary  to  aver  or  prove 
that  the  property  charjred  to  have  been  embez- 
zled had  been  committed  to  the  custody  of  the 
defoidant  by  the  bank,  nor  to  charge  any  breach 
of  trust  or  confidence  except  that  which  grew 
out  of  the  relation  of  the  bank  and  its  servant 
or  agent,  and  a  bill  of  indictment  drawn  almoRt 
in  the  exact  language  of  the  statnte  was  suffi- 
cient ;  It  is  generally  sufiicient  in  an  indictment 
for  embezzlement  to  charge  that  defendant  was 
prosecutor's  agent :  that  he  received  the  proper- 
ty of  his  principal  by  the  terms  of  his  employ- 
ment ;  that  he  received  it  in  the  course  thereof ; 
and  u»at  he  intentionally  and  wrongfully  con- 
verted it  to  his  own  use,  knowing  that  it  was 
not  his  own. 

[Ed.   Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  Sji  201-204.1 


2.  CBnniTAi.  Law  «=»798%  —  Vebdicjt  on 
Items  of  Bn-i,  of  Fabticulabs  —  Instbtjo- 

TION. 

In  a  prosecution  of  a  bank  president  for 
embezzlement,  where  a  bill  of  particulars  was 
furnished  at  defendant's  request  and  for  his 
information  as  to  the  items  of  money  and  prop- 
erty relied  upon  by  the  state,  and  to  prove  the 
embezzlement  of  which  the  state  proposed  to 
offer  evidence,  the  court  properly  refused  to 
instruct  the  jury  to  render  a  verdict  of  guilty  or 
not  guilty  on  each  separate  item  of  the  bill  of 
particulars,  in  order  that  the  jury  might  pass  on 
them  separately,  and  properly  refused  to  have 
the  jury  state  specifically  the  items  in  the  Mil 
of  particulars  on  which  their  verdict  was  based, 
since  a  bill  of  particulars  is  not  part  of  an  in- 
dictment, cannot  be  substituted  therefor,  and 
cannot  supply  a  defect  in  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {i  1801,  1938.] 

3.  Indiotuent  and  Infobkation  ^=>121(1) — 
Bill  of  Pabtioui.abs  —  Discbetiow  of 
Tbial  Coubt. 

The  granting  of  a  hill  of  particulars  is  with- 
in the  discretion  of  the  trial  court. 

[EkI.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  316.] 

4.  Embezzlement  $=>44(1)  —  C!onviotion  — 
Suppobt  by  Evidence. 

In  a  prosecution  of  a  bank  president  for  em- 
bezzlement, it  was  sufficient  to  justify  conviction 
if  the  evidence  proved  beyond  reasonable  doubt 
that  defendant  embezzled  any  mon^  belonging 
to  his  bank  as  set  forth  in  the  bill  of  particu- 
lars. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {{  67,  70.] 

6.  Embezzlement    €=»44(1)  — Ouzlt— Suffi- 

CIENC7  or  Evidence. 
In  a  prosecution  of  a  bank  president   for 
embezzlement,  evidence  held  sufficient  to  sustain 
verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Euibeszle- 
ment.  Cent  Dig.  {{  67,  70.] 

Appeal  from  Superior  (Jourt,  Ri<±mond 
Ciounty;   Gllne,  Judge. 

John  W.  Gulledge  was  convicted  of  em- 
bezzlement, and  he  appeals.    No  error. 

H.  H.  McLendon,  of  Wadesboro,  and  At- 
torney General  Manning  and  Assistant  At- 
torney General  B.  H.  Sykes,  for  the  State. 
Vann  &  Pratt,  of  Monroe,  for  appelant 

BBOWN,  J.  The  defendant  is  Indicted  for 
embezzling  $6,600  and  other  large  sums  of 
money,  the  property  of  the  Southern  Sav- 
ings Bank  of  Wadesboro,  of  which  he  was 
president  The  bill  charges  that  by  virtue 
of  bis  position,  and  while  holding  it,  the  de- 
fendant knowingly,  willfully,  fraudulently, 
and  feloniously,  and  with  intent  to  cheat 
and  defraud,  misapplied  and  appropriated  to 
his  own  use  the  said  sums  of  money.  The  de- 
fendant was  convicted  by  the  Jury,  and  mov- 
ed In  arrest  of  judgment  upon  the  ground 
that  the  bUl  of  indictment  does  not  sufficient- 
ly charge  the  offense,  in  that  it  does  not 
charge  that  the  money  came  into  the  posses- 
sion of  the  defendant  by  virtue  of  his 
fiduciary  relationship  to  the  bank. 

[1]  The  motion  was  properly  overruled. 
The  bill  is  drawn  in  almost  the  exact  lan- 
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goage  of  the  statute,  and  is  practically  the 
same  bill  as  was  passed  on  by  this  conrt  In 
State  V.  Wilson,  101  N.  0.  730,  7  S.  B.  872, 
and  sustained. 

We  tblnk  the  bill  does  sufficiently  aver 
tbat  the  defendant  was  the  president  of  the 
bank,  and  that  by  virtue  of  his  position  r»- 
celred  and  feloniously  appropriated  the 
bank's  money.  It  Is  not  necessary  to  aver 
or  prove  that  the  property  charged  to  have 
beeo  embezzled  had  been  committed  to  the 
custody  of  the  defendant  by  the  bank,  nor  to 
cbarge  any  breach  of  trust  or  confidence  ex- 
cept that  which  grew  out  of  the  relation  of 
the  bank  and  its  servant  or  agent.  State  v. 
Wilson,  supra. 

In  an  indictment  for  embezzlement  it  is 
generally  sufficient  to  <diarge  four  aver- 
ments: First,  tbat  the  defendant  was  the 
agent  of  the  prosecutor;  second,  that  he  re- 
ceived the  property  of  his  principal  by  the 
terms  of  his  employment;  third,  tbat  he  re- 
ceived it  in  the  course  of  his  employment; 
and,  fourth,  that  he  intentionally  and  wrong- 
fally  converted  it  to  his  own  use,  knowing 
that  It  was  not  his  own.  State  v.  Blackley, 
138  K.  0.  620,  50  S.  B.  310.  These  elements 
of  the  ott&aae  of  embezzlement  have  all  been 
charged  in  the  bill,  as  well  as  supported  by 
the  evidence. 

[2]  The  defendant  exeats  to  the  refusal  of 
the  court  to  instruct  the  Jury  to  render  a 
verdict  of  guilty  or  not  guilty  on  each  s^a- 
rate  Item  of  the  bill  of  particulars  in  order 
that  the  jury  might  pass  on  them  separately, 
and  to  his  honor's  refusal  to  have  the  jury 
state  specifically  the  items  in  the  bill  of  par- 
ticulars upon  wUch  tbeir  verdict  was  based. 

The  ruling  of  the  court  was  proper.  A  bill 
of  particulars  is  not  a  part  of  an  Indictment 
In  this  case  It  was  furnished  at  the  request 
of  the  defendant  and  for  his  information  as 
to  the  Items  of  money  and  property  relied 
tqx>n  by  the  state,  and  to  prove  the  em- 
bezzlem^it  of  wbidi  the  state  proposed  to  of- 
fer evidence.  A  bill  of  particulars  cannot  be 
substituted  for  a  bill  of  Indictment,  nor  can 
It  supply  a  defect  In  the  Indictment.  State  v. 
Van  Pelt,  136  N.  O.  633,  49  S.  B.  177,  68  L. 
R.  A.  760,  1  Ann.'Clas.  495. 

"The  object  of  a  bill  of  particulars  is  to  en- 
able the  defendant  to  properly  prepare  his  de- 
fense in  cases  where  the  bill  of  indictment 
•••i8*»»so  indefinite  •  •  • 
that  it  does  not  afford  defendant  a  fair  oppor- 
tunity to  procure  his  witnesses  or  prepare  his 
defense."  State  v.  Railroad,  149  N.  C.  508,  62 
S.  E.  1088. 

[3]  The  granting  of  a  bill  of  particulars  Is 
within  the  discretion  of  the  trial  Judge. 
State  V.  Hinton,  158  N.  O.  626,  74  S.  B.  104; 
State  V.  Dewey,  139  N.  C.  556,  61  S.  B.  937. 

[4]  It  was  sufficient  to  justify  a  conviction 
if  the  evidence  proved  beyond  reasonable 
doubt  that  the  defendant  embezzled  any 
money  belonging  to  the  bank,  as  set  forth  In 
the  bill  of  particulars. 

[i]  The  motion  to  nonsuit  the  state  upon 


the  ground  that  there  was  no  sufficient  evi- 
dence offered  to  sustain  the  allegations  of 
the  bill  was  properly  denied.  The  evidence 
tended  to  prove  that  the  defendant  was  the 
president  of  the  Southern  Savings  Bank,  and 
that,  as  such  president,  he  received  sums  of 
money  and  evidences  of  debt  belonging  to  the 
bank ;  that  he  failed  to  account  for  the  same, 
and  appropriated  the  money  to  his  own  use. 

There  is  evidence  tending  to  prove  that 
the  defendant  received  and  appropriated  over 
$14,000  in  nine  different  items,  set  out  in 
the  bill  of  particulars,  and  submitted  by  the 
court  to  the  jury,  and  that  it  was  the  prop- 
erty of  the  savings  bank.  There  Is  most 
abundant  evidence  that  the  defendant  knew 
that  he  was  appropriating  the  funds  of  the 
Institution  of  which  he  was  the  president, 
and  that  he  used  this  money  for  his  own 
benefit  '  The  fiicts  and  drcumstanoes  fully 
Justify  the  court  In  sutmiitting  the  question 
of  Intent  to  the  Jury.  He  was  given  the  full 
benefit  of  the  opinion  of  this  court  in  State  v. 
McDonald,  133  N.  C.  688,  45  S.  B.  682,  when 
his  honor  instructed  the  jury  that  they  must 
find  that  the  defendant  Intentionally  and 
fraudulently  converted  this  money  to  his 
own  use. 

A  careful  reading  of  the  evidence  most 
convince  any  Impartial  mind  that  Its  proba- 
tive force  is  amply  sufficient  to  Justify  the 
court  In  submitting  the  question  of  the  de- 
fendant's guilt  to  the  jury,  as  well  as  to 
Justify  the  verdict  of  guilty  which  was  ren- 
dered. 

We  have  examined  the  exertions  to  the 
evidence  and  the  charge  of  the  court,  and  we 
find  no  error.  The  case  seems  to  have  been 
carefully  tried  and  submitted  to  the  jury  in  a 
very  clear  and  comprehensive  charge,  which 
Is  not  only  free  from  error,  but  very  fair  and 
just  to  the  defendant 

No  error. 

RICKS  V.  ATLANTIC  COAST  LINE  R.  CO. 
(No.  16.) 

(Supreme  Court  of  North  Carolina.    Feb.  21, 
1917.) 

1.  Neglioencb     <=>1S6(14)— Qxtkstioit     fob 

JUBT. 

In'  an  action  against  a  railroad  for  death  of 
a  horse  from  lockjaw,  caused  by  running  a  nail 
into  its  foot  on  the  railroad's  premises,  question 
of  the  road's  negligence  held  for  the  jury  under 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {  303.] 

2.  Dahaoes    ^=»188(3)— PRozncATii   Caubb— 
SxTTFiciENCT  or  Evidence. 

In  such  action,  evidence  held  to  show  that 
the  horse  died  from  the  effects  of  the  nail  in  its 
foot 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  511.] 

Appeal  from  Superior  Court,  Beaufort 
CJounty ;  Whedl)ee,  Judge. 

Action  by  J.  F.  Ricks  against  the  Atlantic 
Coast  Line  Railroad  Company.    From  a  judg- 
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ment  for  plaintiff,  ^efoidant  appeals.   No  er- 
ror. 

Tbls  Is  a  dvil  action,  tried  upon  these  is- 
sues: 

(1)  Was  plaintiff's  horse  killed  by  the  negli- 
gence of  the  defendant,  as  alleged  in  the  com- 
plaint?  Answer :    Tes. 

(2)  Was  plaintiff  guilt;  of  contributory  negli- 
gence, as  alleged  in  the  answer?    Answer:   No. 

(3)  What  damages,  if  any,  is  plaintiff  entitled 
to  recover  of  defendant?    Answer:   $300. 

From  the  Judgment  rendered,  the  defend- 
ant appealed. 

Small,  MacLean,  Bragaw.  te  Bodman,  of 
Washington,  N.  C,  for  appellant.  Stewart  & 
Bryan,  of  Washington,  N.  C,  for  appellee. 

PER  CURIAM.  The  defendant  moved  for 
a  judgment  of  nonsuit:  First,  upon  the 
ground  that  there  Is  no  sufficient  evidence  of 
negligence ;  second,  that  the  negligence  was 
not  the  proximate  cause  of  the  injury. 

The  evidence  tends  to  prove  that  the  plaln- 
tur  drove  his  double  team,  consisting  of  a 
horse  and  a  mule,  upon  the  premises  of  the 
defendant  company  up  to  a  car  for  the  pur- 
pose of  unloading  fertilizer.  His  horse  stuck 
a  nail  in  its  foot,  from  which  lockjaw  en- 
sued, causing  its  death.  The  nail  was  stick- 
ing up  through  a  piece  of  plank  under  water 
and  could  not  be  seen  by  the  plaintlfT. 

[1  ]  The  mere  fact  that  a  horse  stuck  a  nail 
in  its  foot  upon  the  premises  of  the  defend- 
ant would  not  be  sufficient  evidence  to  hold 
the  defendant  guilty  of  negligence  taken  by 
itself,  but  the  evidence  in  this  case  tends  to 
prove  that  there  was  mud  and  water  over  the 
yard,  and  trash,  and  "that  the  general  condi- 
tion of  the  yard  was  bad."  We  think  this 
evidence  entitled  the  plaintiff  to  go  to  the 
Jury,  and  that  the  question  of  negligence  was 
submitted  in  a  proper  charge  by  the  court 

[I]  We  fail  to  see  any  force  in  the  con- 
tention that  the  evidence  does  not  indicate 
necessarily  that  the  horse  died  from  the 
effects  of  the  nail  in  Its  foot  The  testimony 
proves  that  the  horse  had  lockjaw  immedi- 
ately; that  this  lockjaw  was  caused  by  get- 
ting a  nail  in  its  foot;  that  the  animal  was 
treated  for  lockjaw  and  lived  about  nine 
days  and  died. 

We  are  of  opinion  that  there  was  no  error. 

No  error. 

Ora  N.  0.  784)  """"^ 

STATE!  V.  BUBNETTa     (No.  1) 

(Supreme  Court  of  North  Carolina.     Feb.  21, 
1917.) 

1.  CKDiniAi,  Law  «s»1001~-ST7SFKNsioir  ov 
jTTDOiacNT— CoRBBirr  or  DErcNDANT. 
When  defendant,  on  being  convicted  in  the 
criminal  court  of  the  county  of  Pasquotank  of 
unlawfully  importing  spirituous  liquor  and  of 
having  in  his  possession  for  sale  more  than  one 
gallon  of  such  liquor,  consented  to  waive  his 
right  of  appeal,  and  also  consented  to.  suspen- 
sion of  the  judt^nents  on  the  terms  and  condi- 
tions  that  he  should  report  every  three  months 
for  a  year  and  show  that  he  had  not  violated  the 
law,  he  was  bound  by  his  consent  thus  given. 


and  the  proceedings  were  regular  and  valid,  and 
according  to  established  precedents. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  iS  2554-2559.] 

2.  Habeas  Cobpus  <S=»105— Coliatzsai.  At- 
tack OF  Pboceicdinos. 
Where  defendant,  convicted  of  violating  the 
law  relative  to  the  importation  of  intoxicants, 
etc.,  consented  to  suspension  of  sentence  on  cer- 
tain conditions,  to  attack  collaterally  by  writ 
of  habeas  corpus  the  proceedings  whereby  he 
was  sentenced  for  violation  of  the  terms  of  the 
suspension,  defendant  must  show  that  the  pro- 
ceedings were  absolutely  void  and  of  no  effect, 
since  a  writ  of  habeas  corpus  cannot  be  made  to 
perform  the  functions  of  a  writ  of  error.    . 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {§  93,  94.] 

8.  Habeas  Cokpus  ^=>llS(i2i  —  PsEStnip- 

TioNS— OFnciAL  Acts. 
If  the  proceedings  of  a  county  court  in  seiz- 
ing and  sentencing  a  defendant  for  violation  of 
the  terms  on  which  his  sentence  was  suspended 
do  not  appear  plainly  on  their  face  to  be  void, 
the  Supreme  Court,  on  appeal  in  habeas  corpus 
proceedings,  should  presume  that  they  are  valid 
until  the  contrary  is  shown,  since,  where  acts 
are  of  an  official  nature,  or  require  the  concur- 
rence of  official  persons,  a  presumption  arises 
in  favor  Of  th«r  due  execution. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  114.] 

4.  CBntiNAi,  Law  ®=>986  —  Suspbrsion  ov 
Sentence— Brfosceiont  fob  Violation  of 
Terms— STATtJTB. 

Under  Pub.  Laws  1907,  e.  180,  creating  and 
establishing  the  criminal  court  of  the  county  of 
Pasquotank,  presided  over  by  a  trial  justice,  the 
justice  of  sudi  court  could  sent«ice  a  defendant 
for  violation  of  the  terms  of  his  suspended  sen- 
tence only  in  open  court,  while  the  court  was 
regularly  sitting  for  the  transaction  of  its  busi- 
ness, and  he  could  not  do  so  privately  in  his 
law  ofiRce. 

[Ed.    Note. — For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {{  2510,  2517,  2520.] 

5.  Habeas  Cokpus  ®=3ll0— Right  to  Abbo- 

I.X7TE    DiSCHASOB— ViOLATIOn    OF    TEBMB  OF 

Sdspension  OF  Sentence. 
Though  the  proceedings  of  a  county  court  in 
sentencing  a  defendant  for  violation  of  the  terms 
of  suspension  of  his  sentence  were  not  valid,  the 
fact  does  not  necessarily  entitle  defendant  to 
absolute  discharge  on  habeas  corpus  proceedings, 
as  the  court  may  hold  him  to  bail  that  he  may 
answer  the  allegation  that  he  has  vi<dated  his 
parole  or  the  conditions  of  his  release. 

[Ed.  Note.— Fot  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  99.] 

6k  Habkas  Cobfus  «=>113@)— Affbai.  isou 

JunaxENT  OB  Okobb. 
An  appeal  does  not  lie  from  a  judgment  or 
order  in  a  habeas  corpus  proceeding  brought  by 
defendant  in  custody  to  inquire  into  the  legali- 
ty of  his  having  been  sentenced  for  violation  of 
tiie  terms  of  a  suspended  sentence, 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
lus,  Cent  Dig.  I  104;  Appeal  and  Error,  Cent. 

■g.  i  150.] 

7.  Habeas  Corpus   «=>113(12)— Review   of 

Evidence  in  Cbiuinai.  Case. 
The  Supreme  Court  cannot  review  the  evi- 
dence or  other  matters  in  a  criminal  case  in 
habeas  corpus  proceedings,  but  only  the  juris- 
diction of  the  court  and  the  validity  of  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 

Bus,  Cent.  Dig.  8  114;   Appeal  and  Error,  Cent 
>ig.  i  3400.] 
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Appeal  from  Superior  Court,  Pasquotank 
County ;   Bond,  Judge. 

Bd  Burnette  was  convicted  of  Importing 
Intoxicants,  etc.,  and  from  an  order  refusing 
to  discbarge  him  in  babeas  corpus  proceed- 
ings, he  appeals.  Case  remanded,  with  di- 
rections to  proceed  In  the  original  case  as  In- 
dicated. 

The  defendant  was  charged  before  tbe 
criminal  court  of  Pasquotank  county  with 
Importing  Into  the  state  from  another  state 
more  than  one  quart  of  Intoxicating  liquor, 
and  also  with  having  In  his  possession  a 
quantity  of  such  liquor  In  excess  of  one  gal- 
lon for  the  purpose  of  sale,  contrary  to  the 
statute.  The  case  was  heard  by  tbe  court, 
and  the  defendant  was  conylcted.  He  was 
sentenced  to  work  on  the  public  roads  In  the 
first  case  for  one  month  and  In  tbe  second 
case  for  three  months.  He  appealed,  and 
afterwards  abandoned  his  appeal,  with  the 
understanding  that  he  should  pay  a  fine  of 
$200  In  the  first  case,  which  he  did,  and  that 
Judgment  would  be  suspended  in  .the  other 
case,  and  he  be  required  to  appear  on  the 
1st  of  April,  1916,  and  every  three  months 
thereafter  for  one  year,  and  show  that  he 
had  not  violated  the  law  regulating  the  im- 
portation and  use  of  Intoxicating  liquors. 
Judgment  was  suspended  accordingly.  The 
following  facts  were  found  by  the  Judge  and 
stated  in  the  case:  The  defendant,  when 
three  months  were  out,  started  to  see  the 
trial  Justice  and  to  show  that  he  had  had  no 
dealings  with  liquor,  when  he  was  met  by  tbe 
said  trial  justice  and  told  that  "it  was  all 
right  and  he  could  go."  The  defendant  un- 
derstood from  this  that  he  was  released  from 
further  attending  court.  On  the  1st  day  of 
August,  1916,  while  the  defendant  was  at  his 
work  on  the  streets  of  Elizabeth  City,  be  was 
taken  into  custody  by  one  of  the  policemen  of 
EUzabeth  City  and  carried  into  the  private 
law  office  of  the  trial  Justice,  who  is  a  prac- 
ticing attorney  in  Elizabeth  City,  and  after 
hearing  certain  statements  of  policeman  was 
sentenced  to  the  common  jail  of  Pasquotank 
county,  and  in  a  few  minutes  was  taken  to 
the  public  roads  and  there  worked  with  con- 
victs. Mo  testimony  was  produced  of  any 
selling  or  having  for  sale  any  liquor  since  the 
judgment  was  suspended.  There  was  no 
hearing  In  court,  except  as  above  stated,  and 
tbe  defendant  bad  no  counsel  to  take  any 
steim  for  his  defense.  The  act  creating  the 
criminal  court  (chapter  180,  Public  Laws 
1907)  directs  that  the  court  shall  be  held  at 
the  courthouse  or  at  the  town  ball.  Said 
act  is  made  part  of  these  findings  for  refer- 
ence. Olke  defendant  bad  been  living  in 
Elizabeth  City  from  the  time  of  bis  convic- 
tion to  tbe  time  of  his  arrest,  draylng  on  the 
streets  and  passing  by  the  policemen  of 
EUzabeth  City  and  the  trial  justice  every 
day.  He  bad  not  dealt  with  liquor  from 
December  18,  1915,  to  August  1,  1016,  so  far 
as  any  evidence  appeared.     Nothing  more 


than  enough  to  create  some  suspicion  on  the 
part  of  policemen. 

The  Judge  refused  to  discharge  the  defend- 
ant, and  the  latter  appealed,  and  was  re- 
leased from  custody  on  a  ball  bond  of  $76 
conditioned  to  abide  the  result  of  the  appeaL 

Aydlett  &  Simpson  and  C.  W.  Brown,  all 
of  ElUzabeth  City,  for  appellant.  The  Attor- 
ney General  and  Assistant  Attorney  Oeneral 
Sykes,  for  the  State. 

WALKER,  J.  (after  sUtlng  the  facts  as 
above).  [1]  Tbe  Legislature,  by  Public  Laws 
1907,  a  180,  created  and  established  the  crim- 
inal court  of  the  county  of  Pasquotank,  pre- 
sided over  by  a  trial  justice,  and  gave  It  ju- 
risdiction of  criminal  cases  therein  specified ; 
the  ofTenses  Charged  against  the  defendant 
being  of  the  prescribed  class.  When  the  de- 
fendant, upon  his  conviction  in  that  court  of 
unlawfully  Importing  spirituous  liquor  into 
this  state,  and  of  having  in  his  possession 
for  sale  more  than  one  gallon  of  such  liquor, 
consented  to  waive  liis  right  of  appeal,  and 
also  consented  to  a  suspension  of  the  judg- 
ments, upon  the  terms  and  conditions  stated 
therein,  he  was  botmd  by  his  consent  thus 
given,  and  the  proceedings  up  to  this  stage 
of  the  case  were  regular  and  valid  and  ac- 
cording to  established  precedents.  State  v. 
Crook,  115  N.  a  at  page  760,  20  S.  B.  613, 
29  L.  R.  A.  260;  State  v.  Everitt,  164  N.  C. 
399,  79  S.  a  274,  47  L.  B.  A.  (N.  S.)  848 ; 
State  V.  Hilton,  161  N.  C.  687,  66  S.  E.  1011 ; 
State  V.  Tripp,  168  N.  a  150,  83  S.  E.  680. 
The  matter  Is  so  fully  considered  in  those 
cases  that  we  deem  it  ns^ess  to  attempt  any 
further  discussion  of  It  Defendant  did  not 
question  the  power  of  the  court  to  suspend 
the  judgments  in  the  criminal  prosecutions 
upon  the  terms  imposed,  but  when  he  was 
brought  before  the  justice  of  the  criminal 
court  for  the  purpose  of  enforcing  the  sus- 
pended judgments  he  sued  out  a  writ  of  ha- 
beas corpus  and  attacked  the  validity  of  the 
sentence  ui)on  the  ground  that  there  was  in 
law  no  real  investigation  of  the  question  as 
to  whether  the  defendant  had  violated  tbe 
terms  of  the  suspension. 

[2]  If  those  proceedings  were  merely  ir- 
regular or  erroneous,  they  cannot  be  assailed 
collaterally  by  the  writ  of  habeas  corpus, 
and  in  order  to  do  so  defendant  must  show 
that  they  are  absolutely  void  and  of  no  effect 
in  law.  Bx  parte  McCown,  139  N.  0.  95, 
61  S.  E.  967,  2  L;  R.  A.  (N.  S.)  603.  It  was 
tbere  said: 

"We  cannot  decide  whether  there  was  any 
merely  erroneous  ruling  of  the  court  or  any  ir- 
regularities in'  respect  to  judgment  and  proce- 
dure, as  the  writ  of  habeas  corpus  can  never  be 
made  to  perform  the  office  of  a  writ  of  error  or 
of  an  appeal.  We  are  confined  in  our  investiga- 
tion to  the  question  of  jurisdiction  or  power  of 
the  judge  to  proceed  as  he  did,  and  cannot  other- 
wise pass  upon  the  merits  of  the  controversy. 
There  must  have  been  a  want  of  jurisdiction  over 
the  person  or  the  cause  or  some  other  matter 
rendering  the  proceedings  void,  as  this  is  the  ; 
only  ground  of  collateral  attack.    Tbej^j^3>V  IC 
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this  respect  has  been  definitely  settled,  we  be- 
Ueve,  by  all  the  courts." 

See,  also,  Ex  parte  Terry,  128  C.  S.  289, 
9  Sup.  Ot.  77,  32  L.  Ed.  40S ;  Ex  parte  Savin, 
131  U.  S.  267.  9  Sup.  Ct  699,  33  L.  Ed.  150 ; 
Rapalje  on  Contempts,  $  155. 

The  court  held  in  Ex  parte  Reed,  100  U.  S. 
13,  25  I/.  Ed.  538,  that  a  writ  of  habeas 
corpus  cannot  be  made  to  perform  the  func- 
tions of  a  writ  of  error,  and  "to  warrant  the 
discharge  of  the  petitioner,  the  sentence  un- 
der which  he  is  held  must  be,  not  merely  er- 
TToneous  •  •  *  but  absolutely  void."  In 
this  case,  therefore,  the  range  of  our  inquiry 
is  narrowed  to  the  question  of  Jurisdiction 
and  the  legal  validity  of  the  sentence  in  oth- 
er respects. 

[3]  If  the  proceedings  were  either  Irregu- 
lar or  erroneous,  the  remedy  is  not  by  habeas 
corpus,  and  if  they  do  not  appear  plainly  on 
their  face  to  be  void,  we  should  presume  that 
they  are  valid,  until  the  contrary  is  shown, 
as  the  principle  is  that: 

"Where  acts  are  of  an  official  nature,  or  re- 
quire the  concurrence  of  official  persons,  a  pre- 
sumption arises  in  favor  of  their  due  execution. 
In  tnese  cases  the  ordinary  rule  is,  'Omnia  pre- 
sumenter,'  etc.,  everything  is  presumed  to  be 
rightly  and  duly  performed  until  the  contrary 
is  diown."    Broom's  Legal  Maxims,  900. 

But  while  this  Is  the  general  rule,  we  must 
inquire  as  to  the  Jurisdiction  of  the  court  to 
proceed  in  the  cause,  and  in  doing  so  here 
we  may  properly  start  from  the  suspension 
of  the  Judgment  as  there  is  nothing  in  con- 
troversy back  of  It 

[4]  A  careful  perusal  of  the  statute  creat- 
ing the  criminal  court  of  Pasquotank  county 
leads  us  to  the  conclusion  that  the  Legisla- 
ture never  Intended  that  Important  proceed- 
ings, such  as  the  one  under  review  in  this 
case,  should  be  conducted  by  the  trial  Justice 
(who  is  merely  its  presiding  officer),  except  in 
open  court,  while  the  court  is  regularly  sitting 
for  the  transaction  of  its  business,  and  the 
order  for  the  appearance  of  the  defendant  at 
stated  Intervals,  under  the  suspended  Judg- 
ments, and  his  showing  that  he  had  obeyed 
the  law  as  to  the  possession  and  transpor- 
tation of  liquor  was  intended  to  require  his 
appearance  In  open  court,  and  it  was  further 
the  purpose  that  the  investigation  should  be 
publicly  conducted  there,  and  the  proceeding 
before  the  trial  Justice  acting  privately  in  Ills 
office,  was  not  warranted  by  the  law  and  was 
of  no  effect.  It  was  not  without  some  reluct- 
ance that  the  practice  of  suspending  Judg- 
ments upon  certain  conditions  was  sanction- 
ed, and  it  was  only  done  because  of  its  be- 
ing beneficial  to  the  prisoner,  and  further 
because  his  rights  may  be  properly  safe- 
guarded. The  proceedings  to  enforce  the  sus- 
pended Judgments  should  therefore  be  had  in 
open  court,  where  he  wiU  have  fair  and  rea- 
sonable opportunity,  with  the  aid  of  counsel, 
if  he  desires  it,  to  show  that  he  has  not  vio- 
lated the  terms  of  the  suspension,  and  where 
his  other  rights  may  be  preserved  by  a  pub- 
lic hearing.    The  trial  Justice  does  not  sit  as 


a  committing  magistrate  to  bind  the  prisoner 
over  to  court,  but  as  the  presiding  officer  of 
the  court  regularly  organized  as  provided  by 
the  statute.  He  is  but  an  Integra,!  part  of 
the  court,  and  In  his  individual  person  does 
not  embody  its  corporate  authority.  The 
court  must  act  as  a  court,  and  not  merely 
the  individual  who  is  appointed  by  law  to 
preside  over  It  The  defendant  was  entitled 
to  a  public  hearing  in  the  court,  and  this  he 
has  not  liad.  There  was  Intimation  substan- 
tially to  this  effect  in  State  v.  Tripp,  168  N. 
C.  at  pp.  152,  153,  83  S.  E.  631,  where  it  was 
said: 

"The  power  of  a  court  having  JurisdictiMi  to 
suspend  judgment  on  conviction  in  a  criminal 
case  for  determinate  periods  and  for  a  reason- 
able length  of  time  has  been  recognized  and  up- 
held in  several  decisions  of  our  court,  as  in 
State  V.  Everitt,  164  N.  O.  399  [79  S.  E.  274. 
47  L.  R.  A.  (N.  S.)  848],  State  v.  Hilton,  151 
N.  C.  687  [66  S.  E.  lOU],  State  v.  Crook, 
116  N.  0.  p.  760  [20  S.  Bw  618,  29  L.  R. 
A.  260],  etc.,  and  we  see  no  good  reason  why 
it  should  not  be  intrusted  to  the  sound  dis- 
cretion of  these  municipal  courts.  It  may  be 
well  to  note  that,  while  it  has  been  sanction- 
ed in  this  state  to  a  somewhat  greater  extent 
than  it  existed  at  common  law,  there  has  been 
decided  intimation  given  in  some  of  the  cases 
that  the  practice  should  not  be  hastily  enlarged, 
as  it  may  be  susceptible  of  great  abuse  to  the 
injury  of  the  citizen.  Thus  in  Hilton's  Case  the 
court  said:  'In  this  state,  as  shown  in  Crook's 
Case,  supra,  the  power  to  suspend  judgment  and 
later  impose  sentence  has  been  somewhat  extend- 
ed in  its  scope,  so  as  to  allow  a  suspension  ot 
judgment  on  payment  of  costs,  or  other  reason- 
able condition,  or  continuing  the  prayer  for 
judgment  from  term  to  term  to  afford  defendant 
opportunity  to  pay  the  cost  or  make  some  com- 
pensation to  the  party  injured,  to  be  considered 
in-  the  final  sentence,  or  requiring  him  to  ap- 
pear from  term  to  term,  and  for  a  reasonable 
period  of  time,  and  offer  testimony  to  show  good 
faith  in  some  promise  of  reformation  or  con- 
tinued obedience  to  the  law.  These  latter  in- 
stances of  this  method  of  procedure  seem  to  be 
innovations  upon  the  exercise  of  the  power  to 
suspend  judgment  as  it  existed  at  common  law; 
and  while  they  are  well  established  with  vm  by 
usage,  the  practice  should  not  be  readily  or 
hastily  enlarged  or  extended  to  occasions  which 
might  result  in  unusual  punishment  or  unusual 
methods  of  administering  the  criminal  law." 

[S]  While  the  proceedings  are  not  valid, 
this  does  not  necessarily  entitle  the  petition- 
er to  an  absolute  discharge,  as  the  court  may 
hold  him  to  bail  in  order  that  he  may  an- 
swer, in  a  proper  way,  the  allegation  that  he 
has  violated  his  parole  or  the  conditions  of 
his  release.  It  does  not  appear  that  he  re- 
ported to  the  court  at  each  of  the  times  ap- 
pointed for  his  appearance,  and  showed  that 
he  had  complied  with  the  conditions  of  the 
suspension  of  Judgment  We  therefore  direct 
that  he  give  bond  in  the  sum  of  $100  for  his 
appearEince  l>efore  the  criminal  court  of  Pas- 
quotank county  at  a  time  to  be  fixed  by  that 
court  for  the  investigation  of  the  matter, 
when  he  may  have  the  benefit  of  counsel,  if 
desired,  and  a  reasonable  opportunity  to  be 
heard  In  his  defense,  and  so  that  then  add 
there  the  case  may  further  proceed  agreeably 
to  the  forms  and  requirements  of  the  law. 
If  the  defendant p,d<^M)tyfprg^  ball  as 
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herein  required,  the  criminal  cdurt  may  Issue 
a  warrant  or  capias  to  bring  him  before  the 
court  for  the  purjwse  of  the  Investigation, 
giving  him  reasonable  opportunity  to  be 
beard  by  counsel  If  desired  and  otherwise  re- 
specting his  constitutional  rights. 

[I]  An  appeal  does  not  lie  from  a  Judgment 
or  order  In  a  habeas  corpus  proceeding  like 
this  one,  but  the  Attorney  General  very  prop- 
erly agreed  to  waive  this  Irregularity  and  to 
treat  the  appeal  as  if  it  were  a  formal  re- 
turn to  a  writ  of  certiorari,  which  had  regu- 
larly been  Issued  from  this  court,  upon  ap- 
plication therefor  by  the  petitioner.  And  we 
have  so  dealt  with  It.  This  course  was  tak- 
en and  approved  by  ua  In  Ex  parte  McCown, 
139  N.  C.  93,  51  S.  B.  957,  2  U  E.  A.  (N.  S.) 
G03.  See,  also,  In  re  Holley,  154  K.  C.  163, 
69  S.  E.  872 ;  State  v.  Dunn.  159  N.  a  470, 
74  S.  E.  1014. 

[7]  As  held  in  the  case  last  dted,  we  can- 
not review  the  evidence  or  other  matters  In  a 
criminal  case  In  habeas  corpus  proceedings, 
but  only  the  Jurisdiction  of  the  court  and  the 
validity  of  the  Judgment  which  Is  attacked, 
and  we  have  not  attempted  to  do  so. 

There  was  error  in  the  ruling  of  the  Judge, 
and  the  case  wHl  be  remanded,  with  dlrec- 
tlons  to  proceed  in  the  original  case  as  here- 
in indicated.  The  state  will  recover  costs  In 
this  court  to  be  taxed  by  the  clerk  against 
defendant  and  his  sureties. 

Modified. 


(IT!  N.  C.  8) 

RAWLS  et  al.  v,  ATLANTIC  COAST  LINE 
R.  CO.    (No.  19.) 

(Supreme  Court  of  North  Carolina.     Feb.  21, 
1917.) 

1.  Oasbiebs  ^stOS— Cabbiaqe  of  Fbeiqsf— 
Damages— NoTiCB  of  Dklivebt. 

A  carrier  which  notified  a  consignee  both 
by  card  and  in  person  that  the  maclilnery  nec- 
essary for  the  operation  of  bis  sawmill  had  ar- 
rived and  would  be  delivered  shortly,  but  which 
never  delivered  the  machinery,  is  liable  for  the 
damages  occasioned  aotil  the  time  it  notified 
consignee  the  machinery  could  not  be  found,  or 
at  least  for  a  reasonable  time  for  the  consignee 
to  condode  that  it  was  not  to  be  found,  since 
the  giving  of  the  notice  was  gross  negligence 
and  the  consignee  could  not  be  expected  to  or- 
der other  machinery  when  he  was  led  to  believe 
that  the  first  would  soon  be  delivered. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent  IHg.  SI  396-426.] 

2.  Cabbiebs  ®=394(4)— Cabbiaob  of  Fbkioht 
— ^Damaobs — Elements. 

An  action  to  recover  the  loss  occasioned  by 
the  diminished  output  of  plaintiffs'  sawmill,  and 
the  ex^nse  of  hiring  an  extra  man  because  of 
a  carrier's  failure  to  deliver  machinery  after 
giving  notice  of  its  arrival,  is  an  action  for  di- 
rect tangible  damages;  not  for  loss  of  profits. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  §g  38S-395,  456.] 

3.  Judgment  ^=3235— Cabbiaoe  or  Fbeioht 
—CoPi.AiNTirF&— Right  to  Recoteb. 

The  fact  that  an  owner  had  sold  his  saw- 
mill on  the  day  he  received  notice  from  the  car- 
rier that  certain  necessary  machinery  had  ar- 
rived does  not  prevent  recovery,  in  an  action 
by  the  former  owner  and  the  purchaser,  of  the 


damages  occasioned  by  the  failure  to  deliver  the 
machinery,  though  the  contract  of  shipment 
was  made  by  the  original  owner  and  the  dam- 
age was  sustained  by  the  purchaser,  since  the 
latter  can  claim  as  assignee  of  the  former  and 
the  carrier  would  be  protected  by  any  recovery 
against  subsequent  action  by  either  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  fi  414,  429.] 

Appeal  from  Superior  Court,  Beaufort 
County;    Wbedbee,  Judge. 

Action  by  O.  B.  Rawls  and  another  against 
the  Atlanttc  Coast  Line  Railroad  Company. 
From  a  Judgment  for  plaintiffs  for  part  of 
the  amount  claimed,  they  appeaL    Reversed. 

Ward  &  Grimes,  of  Washington,  N.  O.,  for 
appellants.  Small,  MacLean,  Bragaw  te 
Rodman,  of  Washington,  N.  C,  for  appellee. 

CLARK,  C.  J.  In  September,  1914,  the 
plaintiff  Rawls  who  was  engaged  in  the  saw- 
mill business  ordered  some  repairs  for  his 
plant  from  Salem,  N.  C.,  which  was  prompt- 
ly shipped.  He  testified  that  before  the 
break  in  the  machinery  which  this  order  was 
to  repair  he  was  cutting  7,000  to  8,000  feet 
of  lumber  per  day,  but  after  the  break  he 
could  only  get  3,000  feet  per  day,  and  was  be- 
sides at  the  expense  of  an  extra  man  to  work 
on  the  carriage,  at  the  cost  of  $1.50  per  day. 
The  bill  of  lading  reached  the  bank  of  Wash- 
ington with  draft  attached,  and  he  paid  the 
same  and  was  notifled  by  the  defendant  by 
postal  card  that  the  shipment  had  arrived. 
On  that  day  or  the  next  he  sold  out  his  mill 
to  the  other  plaintiff  Clark,  to  whom  he  turn- 
ed pver  the  bill  of  lading,  and  the  latter  sent 
down  to  get  the  shipment  which  the  defend- 
ant had  notified  them  was  there.  Not  getting 
it.  In  a  few  days  he  went  down  himself  to  see 
the  agent  and  "told  him  what  the  stuff  was, 
and  why  he  needed  it,  and  that  he  could  not 
operate  the  sawmUl  without  it."  The  agent 
said  that  it  was  around  there  somewheres, 
and  he  would  look  it  up.  After  waiting 
some  30  or  40  days  longer,  during  which 
time  he  tried  to  operate  the  mUl  without  it, 
but  at  considerable  loss,  both  the  plaintiffs, 
Clark  and  Rawls,  went  to  the  agent,  who 
then  said  that  "he  could  not  find  the  damn 
stuff,  and  the  plaintiff  would  have  to  sue  the 
damn  railroad."  Clark  then  at  once  wired 
for  another  shipment. 

This  action  is  brought  to  recover  for  the 
loss  occasioned  by  the  negligence  of  the  rail- 
road company  in  notifying  the  plaintiffs  both 
by  card  and  especially  In  person  that  the 
shipment  was  there,  and  for  such  loss  up 
to  the  time  when  on  notification  the  shipment 
could  not  be  found  the  plaintiff  Clark  order- 
ed other  repairs  to  replace  that  which  had 
been  lost 

[1]  It  was  gross  negligence  in  the  defend- 
ant to  notify  the  plaintiffs,  where  personal 
application  was  made,  with  notice  of  the  na- 
ture of  the  shipment  and  Its  necessity,  that 
the  shipment  was  there  and  could  be  found. 
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and  the  defendant  Is  liable  for  the  direct  loss 
resulting  from  such  misstatement  up  to  the 
time  It  finally  notified  the  plointifts  that  the 
machinery  could  not  be  found.  Or  at  least 
for  a  reasonable  time  after  he  had  been 
notified  that  the  machinery  was  there  and 
until  be  should  have  come  to  the  conclusion 
that  the  information  was  incorrect.  The 
plalntifts  could  not  be  expected  to  order  new 
machinery  after  the  notification  that  it  was 
there  until  notified  that  it  was  not  or  at 
least  until  there  had  been  reasonable  time  to 
Justify  them  in  ordering  new  machinery  by 
reason  of  the  nonarrival. 

The  plaintiff  Clark  testified  that  when  he 
called  for  the  shipment  he  told  the  defend- 
ant's r^resentative  "what  the  staff  was, 
and  what  I  want  with  it,  and  said  I  could  not 
operate  without  It  -  •  •-  •  I  said  ther^ 
has  got  to  be  something  done  about  it;  that 
I  bare  nm  without  that  machinery  as  long  as 
I  can."  He  testified  that  the  agent  promised 
then  and  afterwards  to  make  diligent  search 
and  Immediate  delivery,  and  that  by  reason 
of  that  express  promise  and  only  on  that  ac- 
count he  continued  to  operate  the  mill  in 
its  defective  condition  until  finally  he  was 
driven  to  wire  for  a  new  shipment  by  ex- 
press. 

[2]  It  was  in  evidence  for  the  plaintiffs 
that  by  reason  of  the  defective  condition  of 
the  machinery,  owing  to  the  lack  of  these 
repairs,  the  dally  output  of  the  mlU  was 
greatly  reduced,  and  that  they  were  at  the 
expense  of  an  extra  man. 

This  action  Is  brought  to  recover  the  cost 
of  the  shipment,  which  the  court  allowed, 
and  the  damages  for  the  diminished  output 
and  extra  labor,  and  sach  other  tangible, 
calcniable,  and  reasonably  certain  damages 
as  resulted  directly  from  the  representation, 
relied  on  by  Clark,  that  the  shipment  had 
been  received  and  wonld  be  delivered,  np  to 
the  receipt  of  the  substituted  sh^iment 
This  last  item  the  court  instructed  the  Jnry 
to  disallow. 

The  plaintiffs  are  not  seeking  to  recover 
the  profits  which  the  mill  wonld  have  made, 
but  the  direct,  tangible  damages  under  the 
ruling  in  Fnmltnre  Co.  v.  Express  Co.,  148 
N.  C.  87,  62  8.  B.  14B,  30  K  B.  A.  (N.  S.) 
483  and  notes,  128  Am.  St.  Rep.  588,  Lumber 
Co.  V.  Railroad,  151  N.  O.  28,  65  S.  E.  460, 
and  Peannt  Co.  v.  Railroad,  155  N.  C.  148, 
71  8.  B.  71.  The  precise  measure  of  damages 
Is  not  before  us  because  the  court  below  in- 
structed the  Jury  to  allow  no  damages  ex- 
cept the  value  4^  the  shipment  with  interest 
thereon  and  the  freight  they  bad  paid.  In 
this  there  was  error. 

[3]  The  defendant's  brl^  states  that  the 
court  so  mled  because  the  plaintiff  Rawls 
could  not  recover  because  he  had  sold  out  the 
mill  to  Clark  before  the  shipment  arrived, 


and  that  Clark  could  not  recover  for  the  rea- 
son that  he  had  not  made  the  contract  with 
the  railroad  company. 

When,  as  Cervantes  tells  us,  the  illustrious 
Sancho  Panza  was  governor  of  Barataria, 
the  following  question  was  submitted  to  him 
for  Judgment:  There  was  a  bridge  as  to 
which  the  lord  of  the  river  had  made  a 
regulation  that  whoever  wonld  pass  over  the 
bridge  should  "upon  his  oath  declare  his  pur- 
pose in  crossing  it  If  he  swore  truth  he 
could  pass  on,  but  if  he  swore  false  he  should 
be  Instantly  hanged.  One  day  a  certain 
traveler  declared  on  his  oath  that  be  bad 
come  to  be  hanged  on  the  gallows.  The 
predicament  was  thus  presented  that  if  he 
swore  the  truth,  he  could  not  be  hanged,  yet 
if  he  was  not  hanged  he  had  not  sworn  the 
truth."  It  Is  not  necessary  to  give  the  wise 
decision  then  made.  The  defendant  evident- 
ly thinks  that  the  plaintiffs  are  in  the  same 
dilemma;  that  the  plaintiff  Rawls  cannot 
recover  because  he  did  not  own  the  mill 
when  the  damage  was  done ;  and  'that  the 
plaintiff  Clark  cannot  recover  because  he  did 
not  make  the  contract  of  shipment 

But  such  predicament  does  not  exist  here. 
The  defendant  falsely  represented  to  Clark 
that  the  machinery  was  there  and  thereby  de- 
layed him  who,  as  it  knew,  was  then  the 
assignee  of  the  bill  of  lading  and  also  the 
owner  of  the  mill,  from  ordering  a  new  ship- 
ment whereby  Clark  was  injured  In  the 
operation  of  the  mill. 

Clark  also  testified: 

"I  knew  this  Btnff  had  been  ordered ;  knew  it 
would  be  according  to  our  bargain.  I  bought 
the  mill  with  the  understanding  that  the  stuff 
ordered  was  to  be  a  part  of  it" 

The  plaintiff  Clark  was  entitled  to  recover, 
as  he  did,  the  value  of  the  shipment  as  as- 
signee of  the  blU  of  lading  and  the  freight 
he  had  paid  thereon,  and  he  was  also  en- 
titled to  recover  for  the  negligence  and 
misrepresentation  of  the  defendant's  agent 
in  representing  that  the  shipment  was  there, 
and  that  it  would  be  looked  up  and  delivered 
him,  and  the  defendant  was  liable  to  him  for 
the  tangible  direct  loss  sustained  by  Clark 
who,  relying  upon  said  representation,  was 
Induced  to  delay  ordering  another  shipment 
of  these  needed  repairs.  The  defendant  by 
Its  negligence  and  misstatement  caused  dam- 
age and  loss  in  the  operation  of  the  mill,  U 
the  Jury  believe  the  evidence.  This  loss  was 
sustained  either  by  Rawls  or  Clark,  and  it  is 
Immaterial,  so  far  as  the  defendant  is  con- 
cerned, which,  for  both  are  parties  plaintiff, 
and  the  Judgment  will  be  a  protection  against 
any  further  action,  for  the  damage  it  has 
caused. 

The  court  seems  to  have  misconceived  the 
ground  of  the  plaintiff's  action  and  in  his 
instruction  to  the  Jury  there  was  error. 
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SWINDELL  ▼.  TOWN  OF  BELHAVEN  ef  al. 
(No.  17.) 

(Snpreme  Oonrt  of  North  Carolina.    Feb.  21, 
.     1917.) 

1.  MuRioiPAL  Corporations  *=>27&— Public 
Debt  —  Submission  to  Pofitijjb  Vot»— 
"Nkcessary  Expenses." 

Const,  art  7,  {  7,  provides  that  no  municipal 
eorporation.  diall  contract  any  debt,  except  tor 
'Necessary  expenses,"  unless  by  majority  vote 
of  electors.  Fab.  Laws  1911,  c.  86,  i  1,  subds. 
"a"  and  "b,"  aathorizes  establishment  of  wa- 
terworks, etc.,  but  provides  that  the  debt  con- 
tracted therefor  shall  be  approved  by  popular 
Tote.  Pub.  Laws  1915,  c.  131,  {  1,  provides 
that,  for  the  purpose  of  securing  money  for 
any  purpose  involving  a  necessary  expense,  the 
council  or  other  governing  body  is  authorized 
to  issue  bonds,  etc.,  while  secaon  2  provides 
that  to  secure  money  for  any  other  municipal 
purpose  bonds  may  be  issued  if  approved  by 
majori^  of  voters.  Held  that,  under  the  pro- 
visions of  the  Constitution  and  statutes,  the 
defendant  town,  tiiere  being  no  restrictions  in 
its  charter,  had  power  to  issue  bonds  for  the 
establisAiment  of  a  system  of  electric  lights,  wa- 
terworks, and  sewage,  without  submitting  the 
matter  to  vote  of  electors;  such  expenditure 
being  included  within  the  term  "necessary  ex- 
penses," and  the  Tjhws  of  1911  being  repealed 
by  the  Laws  of  1915. 

rEJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  739. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessary  Expenses.] 

2.  STATUTCa   «=>212  —  CONSTBUCTION— WOBDS 

—  Previous  Intkbpbktation  by  OotnriB  — 

Bffvct. 
It  will  be  presumed  that  words  of  a  coosti- 
tntional  provision,  which  have  been  given  a  well- 
defined  meaning  by  the  Supreme  Court  in  many 
unanimous  decudons,  have  the  same  meaning  in 
a  I^slative  enactment 

[Ed.  °  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  289.] 

&  STATuns  «=»226-CoNsiBUO!noK— Ripuo- 

manct. 
Where  two  statutes  applicable  to  the  same 
subject  are  utterly  inconsistent,  the  latter  en- 
actment must  prevail  to  the  extent  of  the  in- 
consistency. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  302,  308.] 

Appeal  from  Superior  Ooort,  Beaufort 
County;  Whedbee,  Judge. 

Action  for  injunction  by  George  L.  Swin- 
dell against  the  Town  of  Beltaaven  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

Tliis  action  is  brought  to  enjoin  the  de- 
foidant  town  and  its  commlssloneiB  from  Is- 
suing 160,000  in  bonds  for  the  establishment 
of  a  system  of  electric  lights,  waterworks, 
and  sewerage.  The  defendant  town  has  a 
population  of  3,500  persons,  and,  according  to 
the  findings  of  the  board  of  commissioners,  it 
has  no  sufficient  light  system,  so  that  It  is 
frequently  left  In  total  darkness ;  it  has  no 
water  supply  system  in  consequence  of  which 
its  citizens  suffer  great  loss  and  inconven- 
ience; and  the  health  of  its  citizens  is  seri- 
ously menaced  for  want  of  a  sewerage  sys- 
tem.   It  is  found  that  such  things  are  a  nec- 


essary expense  without  which  the  municipal- 
ity is  seriously  embarrassed  in  its  health  and 
comfort,  as  well  as  greatly  retarded  in  its 
development. 

Upon  the  final  hearing  of  the  restraining, 
order,  Whedbee,  Judge,  on  November  23, 
1916,  rendered  the  following  judgment: 

"It  is  found  as  a  fact  by  the  court  that  the 
systems  of  electric  lights,  waterworks,  and 
sewerage  proposed  to  be  installed  in  the  town 
of  Belhaven  by  the  defendants,  in  the  manner 
set  out  in  the  resolutions  of  the  board  of  alder- 
men of  the  town  of  Belhaven,  are  necessary  ex- 
penses for  the  said  town.  It  is  found  as  a 
fact  that  the  bonds,  in  the  snm  of  $60,000  pro- 
posed to  be  issued  by  the  defendant  town,  are  to 
be  issued  for  the  purpose  of  providing  the  nec- 
essary and  proper  funds  for  the  acquiring  and 
installing  the  said  systems  of  electric  lights, 
waterworks,  and  sewerage.  It  is  found  as  a 
fact  that  the  present  assessed  value  of  real  and 
personal  property  in  the  said  town  of  Belhaven 
is  as  alleged  in  the  complaint  and  admitted  in 
the  answer,  and  that  the  present  taxes  imposed 
by  the  said  town  are  as  alleged  in  the  comiriaint 
and  admitted  in  the  answer.  It  is  found  as  a 
fact  that  the  present  bonded  indebtedness  of  said 
town  is  $15,000.  (It  is  found  as  a  fact  that  said 
town  has  no  floating  Indebtedness  that  will  not 
be  paid  oS  by  taxes  now  due  said  town.  It  is 
found  as  a  fact  that  the  present  population  of 
said  town  is  about  8,500.)  It  is  found  as  a 
fact  that  the  Issuance  of  the  said  $60,000  of 
bonds  of  the  said  town  have  been  duly  and  reg- 
ularly authorized  by  the  board  of  aldermen  of 
said  town,  and  that  the  said  bonds,  when  is- 
sued in  accordance  with  the  resolutions  of  the 
defendant  town,  or  board  of  aldcrmpn  thereof, 
will  constitute  valid  and  binding  obligations  of 
the  said  town." 

Thereupon  his  honor  dissolved  the  restrain- 
ing order  and  dismissed  the  action.  Plain- 
tiff appealed. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellant.  John  G. 
Tooly,  of  Belhaven,  and  Harry  McMullan,  of 
Washington,  N.  C,  for  appellees. 

BROWN,  J.  [1]  It  is  contended  that  there 
is  no  constitutional  or  statutory  authority  for 
the  issue  of  the  bonda  We  think  there  is 
both.  It  is  well  settled  that  under  article  7, 
i  7,  of  the  Constitution,  counties,  cities,  and 
towns  and  other  municipal  corporations  are 
given  authority  to  contract  debts  for  the  nec- 
essary ezijenses  thereof  without  the  sanction 
of  a  majority  of  the  qualified  voters.  That 
section  indirectly,  but  explicitly,  permits  the 
exercise  by  mimiclpal  corporations  of  the 
power  of  making  provision  for  necessary  ex- 
penses, free  from  the  restraints  imposed  In 
other  cases.  Conner  and  Cheshire  on  Const. 
816 ;  Gardner  v.  New  Berne,  98  N.  C.  228,  3 
S.  E.  500;  Jones  v.  New  Berne,  152  N.  C.  64, 
67  S.  E.  173.  It  is  not  necessary  to  submit 
the  question  to  the  qualified  voters.  Smath- 
ers  y.  Com'rs,  125  N.  C.  487,  34  S.  E.  664; 
Evans  ▼.  Com'rs,  89  N.  C.  154;  McKethan  v. 
Com'rs,  92  N.  C.  243;  Swlnson  v.  Mt  Olive, 
147  N.  0.  611,  61  S.  B.  569.  But  the  section 
does  not  confer  unlimited  power  upon  munici- 
palities to  contract  debts  ad  libitum  inde- 
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pendent  of  the  control  of  the  General  As- 
sembly. Wharton  t.  Greensboro,  146  N.  O. 
366,  69  S.  E.  1043;  Burgln  t.  Smith,  161  N. 
C.  561,  66  S.  B.  607. 

Not  only  Is  there  constitutional  authority 
for  the  contemplated  Issue  of  bonds,  but 
there  Is  direct  legislative  sanction.  Chapter 
131,  $  1,  of  the  Public  Laws  of  North  Carolina 
of  1016,  provides: 

'That  for  the  purpose  of  securing  money  for 
any  purpose  or  purposes  involving  a  necessary 
expense,  including  the  funding  or  refunding  of 
obligations  theretofore  issued  for  any  such  pur- 
pose, the  board  of  commissioners,  council  or 
other  governing  body  of  any  city  or  town  is  here- 
by authorized  to  issue  bonds  of  such  municittali- 
to  such  an  amount  as  said  board  of  commission- 
ers, council  or  other  governing  body  shall  by 
resolution  direct,  said  bonds  to  be  of  such  form 
and  tenor  and  denomination,  and  to  bear  inter- 
est at  such  rate  not  exceeding  six  per  centum 
per  annum,  and  the  principal  thereof  to  be  pay- 
able at  such  time  or  times  not  exceeding  tlurty 
years  from  the  date  thereof,  and  such  interest 
and  principal  to  be  payable  at  such  place  or 
places  within  or  without  this  state  as  said  board 
of  commissioners,  council  or  other  governing 
body  shall  by  resolution  direct." 

There  Is  no  requirement  that  a  debt  to 
be  contracted  for  necessary  exx)enses  be  ap- 
proved by  a  majority  of  the  qualified  voters. 
That  no  such  restriction  was  intended  Is 
made  perfectly  manifest  by  section  2  of  the 
statute,  wherein  It  Is  provided  that,  "la 
order  to  secure  money  for  any  other  munic- 
ipal purpose  or  purposes  including  the  fund- 
ing or  refunding  of  obligations  •  •'  *  Is- 
sued •  •  •  for  any  other  municipal 
purpose,"  bonds  may  be  Issued,  provided  the 
Issuance  be  approved  by  the  majority  of  the 
qualified  voters. 

In  the  charter  of  Belhaven  there  are  no 
restrictions  upon  the  power  to  contract  debts 
for  necessary  municipal  expenses  and  no 
requirement  that  the  proposition  be  ap- 
proved by  the  qualified  voters.  Therefore  the 
principle  that  where  there  is  a  statute  of 
general  application  throughout  the  state,  and 
another  special  to  a  given  locality,  passed  on 
the  same  subject,  and  the  two  are  necessarily 
inconsistent,  the  special  statute  will  prevail, 
has  no  application  here.  Bramham  v.  City  of 
Durham,  171  N.  C.  196,  88  S.  E.  347. 

But  it  is  contended  that  the  words  "necea- 
sary  expense"  In  the  act  of  1916  refer  only 
to  the  carrent  annual  expenses  of  conducting 
the  municipal  goverment  and  do  not  embrace 
such  expenditures  as  those  made  for  electric 
lights,  waterworks,  and  sewerage;  these  be- 
ing mere  luxuries.  They  might  have  been 
so  regarded  many  years  ago  In  their  indpi- 
ency,  but  the  luxuries  of  one  generation  have 
become  the  necessities  of  another.  What 
would  have  sufficed  for  our  ancestors  would 
not  begin  to  meet  the  needs  of  the  twentieth 
century.  These  things  naturally  follow  In 
the  wake  of  an  advancing  civilization. 

[2]  This  contention  of  the  plaintiff  is  con- 
clusively answered  by  the  fact  that  the 
words  "necessary  expense"  used  in  the  stat- 
ute of  1916  are  identical  with  those  in  the 


Constitution,  art  7,  {  7,  and  are  used  in  the 
same  connection  and  In  similar  purport. 
These  words  have  been  construed  and  ap- 
plied by  this  court  In  a  great  many  unan- 
imous decisions,  and  the  meaning  given  to 
them  was  well  known  to  the  General  As- 
sembly. It  must  be,  therefore,  conclusively 
presumed  that  the  words  were  used  as  Inter- 
preted and  applied  by  this  court 

The  decisions  are  too  numerous  to  cite, 
but  may  be  found  In  the  valuable  work  of 
Connor  and  Cheshire  on  the  Constitution,  p. 
318.  The  substance  of  all  of  them  Is  to  the 
effect  that  necessary  expenses  do  not  mean 
expenses  incurred  for  purposes  absolutely 
necessary  to  the  existence  of  the  municipal- 
ity, and  that  answers  the  plaintifTs  conten- 
tion as  to  the  meaning  of  the  statute.  With- 
out extended  dtatlon,  it  is  prefer  to  note 
that  the  very  things  provided  for  in  the 
resolution  of  the  board  of  commissioners 
have  all  been  declared  legitimate  necessary 
expenses  of  cities  and  towns.  Waterworks 
and  electric  lights:  Fawcett  v.  Mt  Airy,  134 
N.  0.  125,  45  S.  B.  1029,  63  L.  E.  A.  870,  101 
Am.  St  R^.  825,  overruling  Edgerton  v. 
Water  Co.,  126  N.  C.  93,  35  S.  B.  243,  48  I* 
B.  A.  444;  Mayo  v.  Washington,  122  N.  C.  5, 
29  S.  E.  343,  40  L.  R.  A.  163 ;  Charlotte  v. 
Shepard,  120  N.  C.  412,  27  S.  E.  109;  Tnrlft 
V.  Elizabeth  City,  122  N.  C.  31,  30  S.  B.  349, 
44  L.  R.  A.  427;  Davis  v.  Frwnont  135  N.  C. 
538,  47  S.  E.  671;  Bain  v.  Goldsboro,  164 
N.  C.  103,  80  S.  E.  256.  Waterworks  plant 
and  sewerage  system:  Greensboro  v.  Scott 
138  N.  C.  181,  50  S.  B.  589;  Bradshaw  v. 
High  Point  151  N.  C.  617,  66  8.  R  601; 
Underwood  v.  Asheboro,  152  N.  O.  641;  68  S. 
E.  147.  These  decisions  have  been  cited  and 
approved  so  frequently  that  they  have  be- 
come a  part  of  the  warp  and  woof  of  our 
Jurisprudence. 

It  Is  further  contended  that  the  act  of  1911 
authorizes  the  establishment  by  munlcli>all- 
ties  of  waterworks  and  sewerage,  electric 
lights,  and  gas  plants,  but  requires  timt  the 
debt  contracted  therefor  be  approved  by 
popular  vote  (Pub.  Laws  1011,  c.  86,  {  1, 
subds.  "a"  and  "b")  and  that  this  statute 
is  not  repealed  or  modified  by  the  act  of  1915. 
It  is  true  there  is  such  statute,  but  the  con- 
tention that  it  is  not  modified  by  the  act  of 
1915  Is  untenable. 

It  Is  true  that  the  act  of  1915  declares: 

"This  act  shall  be  in  addition  to  any  and  all 
other  statutes  authorizing  or  permitting  the 
issuance  of  bonds,  and  shaU  not  he  construed 
to  repeal  or  supersede  any  of  such  statutes." 

It  is  evident  that  the  statutes  referred  to 
in  the  section  are  those  "special  statutes"  ap- 
plicable to  particular  cities  and  towns,  refer- 
red to  In  Bramham  v.  Durham,  supra,  where- 
In  it  is  held  that  such  special  statutes  ap- 
plicable to  a  given  locality  are  not  repealed 
by  a  statute  of  general  application  through- 
out the  state  solely  because  the  two  are  in- 
consistent 

If  it  was  not  intended  that  the  act  of  1016 
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shonld  supersede  that  of  1911,  then  there  was 
no  uae  In  enacting  it,  for  both  acts  cover 
exactly  the  same  ground.  It  is  evident  that 
for  some  good  reason  the  Legislature  of  1915 
saw  fit  to  eliminate  these  important  munici- 
pal necessities,  as  defined  by  this  court,  from 
the  effect  of  the  act  ot  1911.  That  act  makes 
no  distinction  between  debts  contracted  for 
necessary  expenses  and  those  contracted  for 
other  purposes.  The  act  of  1915  makes  that 
distinction  very  plainly.  Section  1  provides 
that  bonds  may  be  issued  for  necessary  ex- 
penses without  approval  by  a  majority  of  the 
qnallfled  voters,  and  fixes  rate  of  interest  and 
the  maturity  of  the  bonds.  Section  2  pro- 
vides for  issuing  bonds  fof  "any  other  mu- 
nicipal purpose"  and  requires  the  proposition 
to  be  submitted  for  approval  to  the  qualified 
votera. 

The  contention  that  the  "necessary  ex- 
pense" In  the  act  of  1915  r^eis  only  to  the 
corrent  annual  expense  of  running  the  mu- 
nicipal government  is  refuted  by  the  fact  that 
the  act  provides  for  issuing  30-year  bonds 
for  the  necessary  expenses,  and  no  municipal 
authorities  would  issue  30-year  bonds  to  tide 
over  a  mere  temporary  stringency  which  is 
generally  relieved  when  the  taxes  are  paid 
Into  the  treasury.  Long-term  bonds  are  is- 
sued for  permanent  and  substantial  acquisi- 
tions, and  not  to  supply  mere  temporary 
wants.  That  the  two  statutes  are  utterly  In- 
consistent in  their  leading  features  and 
cannot  stand  togeth»  is  manifest  from  a  cur- 
sory reading.  The  act  of  1915  draws  a  dis- 
tinction (between  bonds  fot  necessary  ex- 
penses and  those  for  other  purposes,  while 
that  of  1911  does  not  The  act  of  1916  pro- 
vides for  bonds  the  maturity  of  which  must 
not  exceed  30  years,  while  the  limit  in  the 
act  of  1911  is  SO  years.  The  act  of  1915  pro- 
vides for  public  advertisement  and  competi- 
tive bidding  and  that  the  bonded  debt  shall 
not  exceed  10  per  cent  of  assessed  valuation 
of  real  and  personal  property.  The  act  of 
1911  contains  neither  of  these  valuable  safe- 
guards. 

There  are  other  differences  whidi  It  is  un- 
necessary to  point  out 

[3]  The  two  statutes,  being  utterly  incon- 
sistent, cannot  stand  together.  That  being 
80,  the  last  enactment  must  prevail  to  the 
extent  that  they  are  repugnant  This  is 
true  of  acts  passed  at  same  session  of  the 
CSeneral  Assembly.  Bramham  t.  Durham, 
supra.  But  conceding  that  the  two  statutes 
may  stand  together,  then  the  commissioners 
of  Belhaven  could  proceed  under  either  stat- 
ute and  the  bonds  would  be  valid.  The  de- 
cision we  have  arrived  at  In  our  opinion,  is 
not  only  supported  by  reason  and  overwhelm- 
ing authority,  but  tends  to  maintain  the  cred- 
it of  the  municipalities  of  the  state.  We  have 
no  doubt  that  many  of  them  have  issued 
bonds  for  necessary  expenses  under  the  au- 
thority of  the  act  of  1916,  without  submitting 


the  matter  to  a  vote.  The  authorities  that 
Issued  the  bonds,  as  well  as  the  purchasers 
who  bought  them,  had  a  right  to  conclude 
that  the  words  •  "necessary  expenses"  meant 
what  we  have  so  often  said  they  did  in  In- 
numerable decisions  of  this  court  They  had 
a  right  to  rely  on  these  decisions,  and  to 
overrule  them  now  would  Inflict  a  deadly 
blow  to  the  credit  of  all  municipal  govern- 
ments in  this  state. 
The  judgment  Is  affirmed. 


a7S  N.  C.  T48> 

STATE   V.   McGLAMMERT.     (No.   497.) 

(Supreme  Court  of  North  Carolina.     Feb.  21, 
1917.) 

1.  Adultkbt  «=»13— Fobnioatioit  «=»8— Evi- 
dence. 

In  a  prosecution  for  fornication  and  adul- 
tery, evidence  of  illicit  conduct  prior  to  the  two 
years  in  question  was  competent  in  corrobora- 
tion. 

[E<d.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  K  28-^;  Fornication,  Cent  Dig. 
S  6.] 

2.  ADin:.TEBT  ^=»15  —  FOBNICATION  4s>10  — 

JuBT  Case. 
In  a  prosecution  for  fornication  and  adul- 
tery, case  held  for  the  jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
C!ent.  Dig.  ${  34-36;  Fornication,  Cent  Dig.  U 
8,  9.] 

3.  CaiuimAX.  Law  «=»1036(1)— AppeaLt-Res- 

EBVATION    OF    GBOUNDS    OF    REVIEW— PaII-- 

UBE  TO  Request  Liuitation  of  Testimony. 
Under  rule  27  of  the  Supreme  Court  (81  S. 
EL  xi),  providing  that  it  is  not  ground  of  ex- 
ception that  evidence  competent  for  some  pur- 
poses but  not  for  all,  is  admitted  generally,  un- 
less the  appellant  asks  at  the  time  of  admission 
that  its  purpose  shall  be  restricted,  on  appeal 
in  a  prosecution  for  fornication  and  adultery 
defendant's  exception  was  not  well  taken  that 
the  jud^  did  not  instruct  the  jury  to  consider 
the  testimony  of  illicit  conduct  prior  to  the  two- 
year  period  in  question  as  corroborative  only, 
and  not  substantive;  defendant  not  having  re- 
quested the  limitation. 

[Ed.  Note. — For  other  cases,  see  Griminal 
Law,  Cent  Dig.  |S  2668,  2670.] 

Ai^al  from  Superior  Court  Wilkes  Coun- 
ty;  Lane,  Judge. 

CJoon  McGlammery  was  convicted  of  crime, 
and  he  appeals.    No  error. 

H.  O.  Cavlnesa,  of  Wilkesboro,  for  appel- 
lant The  Attorney  General  and  R.  H.  Sykes, 
Asst  Atty.  Gen.,  for  the  State. 


CLARK,  C.  J.  [1]  This  was  an  Indictment 
for  fornication  and  adultery.  The  evidence 
of  illicit  conduct  prior  to  the  two  years  was 
competent  In  corroboration.  State  v.  Dukes, 
119  N.  C.  782,  25  S.  B.  786.  The  chief  ques- 
tion presented  is  as  to  the  sufilclency  of  the 
evidence  of  illicit  acts  within  two  years  prior 
to  the  finding  of  the  bill.    Revisal,  S  3147. 

[2]  The  evidence  In  such  cases  is  rarely 
direct  and  we  think  there  was  sufficient  to 
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Jnstlf^  the  submission  of  the  case  to  the 
Jury.  It  was  in  evidence  that  the  defendant 
is  a  negro,  and  the  codefendant  Is  a  white 
woman,  Creola  BuUla ;  that  she  lived  half  a 
mile  from  McGlammery's  mother's  house, 
and  that  she  had  had  three  children,  who 
were  all  black ;  the  defendant  within  a  year 
past  had  pictures  of  the  children  made  by 
witness  and  paid  for  them  and  gave  them  to 
these  children;  that  he  bad  also  pali|  for 
taking  other  pictures  of  them.  Another  wit- 
ness testified  that  he  passed  Creola's  house 
one  night,  and  heard  some  one  talking;  that 
be  knew  C!oon  McGlammery's  voice,  and 
thought  that  it  was  him,  but  will  not  swear 
positively  that  it  was ;  that  he  heard  Creola's 
little  boy  say,  "Mamma,  did  he  come  home 
drunk?"  This  was  within  the  two  years. 
The  taking  of  the  pictures  above  detailed  was 
about  a  year  before  the  trial. 

It  was  further  in  evidence  that  the  last 
child  of  Creola  died  about  a  month  before 
the  trial,  and  was  bom  March,  1916,  and 
that  all  her  children  were  black.  Another 
witness  testified  that  he  had  seen  Creola  at 
the  home  of  Coon  McGlammery's  mother,  and 
that  he  had  seen  them  there  together  In  con- 
versa  tirai.    Another  witness  testified: 

That  "all  of  Creola's  children  were  dark- 
skinned;  that  the  last  one  was  born  about 
March,  1916;  that  she  had  no  way  that  the 
witness  knew  of  of  making  a  living;  Uiat  he  had 
seen  both  defendants  at  Coon's  mother's  house 
on  Sunday;  that  Coon  was  the  only  colored 
man  in  that  section  or  that  was  seen  there." 

There  was  testimony  in  denial  of  the 
charge,  bat  the  Jury  have  found  upon  the 
above  that  the  defendants  were  both  guilty. 
The  defendant  Coon  appealed  from  the  Judg- 
ment Tills  being  the  only  colored  man  in 
that  section,  and  the  iwrties  being  seen  to- 
gether, taken  with  corroborative  testimony  of 
conduct  prior  to  the  two  years,  was  sofildent 
to  submit  the  case  to  the  Jury,  in  view  of 
the  color  of  the  children  and  the  fact  that 
under  the  laws  of  this  state  there  could  have 
been  no  legal  marriage  between  the  parties. 

[3]  The  exception  of  the  defendant  that 
the  Judge  did  not  instruct  the  Jury  to  consid- 
er the  testimony  prior  to  the  two  years  as 
corroborative  only,  and  not  substantive,  would 
have  been  good  prior  to  the  amendment  of 
rule  27  of  this  court  a64  N.  O.  648,  81  S.  £3. 
zl)  that  it  la  "not  ground  of  exception  that 
evidence  competent  for  some  purposes,  but 
not  for  all,  is  admitted  generally  unless  the 
appellant  asks,  at  the  time  of  admission  that 
itct  purpose  shall  be  restricted."  This  role 
was  adopted  in  March,  1904,  and  has  been  sus- 
tained by  uniform  decisions  of  this  court 
since  that  time.  Westfeldt  v.  Adams,  135 
N.  C  600,  47  S.  B.  816 ;  Hill  v.  Bean,  150  N. 
C.  437,  64  8.  B.  212 ;  Tise  v.  ThomasviUe,  151 
N.  C.  283,  65  S.  B.  1007.  Besides  the  Judge 
did  state  that  It  was  not  substantiTe  evi- 
dence. 

No  error. 


(N.O. 

ara  N.  c.  739; 
STATE  V.  CLARK.    (No.  49.) 

(Supreme  Court  of-  North  Carolina.     Feb.  12, 
1917.) 

1,  Cbiminal  Law  «=» 741(1)  —  VEBnicr — Sur- 
nciENCT  or  Evidence. 

Evidence  which  merely  shows  it  to  be  possi- 
ble that  the  fact  In  issue  was  as  alleged,  or 
which  raises  only  a  conjecture  that  such  was 
the  case,  is  an  insufficient  foundation  for  verdict 
of  guilty,  and  should  not  be  left  to  the  jury. 

[Ed.  Note. — For  othor  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1705,  1713,  1727,  1728.] 

2.  Abson  ^^iO — Question  fob  JnsT. 

In  a  prosecution  for  arson,  case  held  for  the 
July  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Kg.  i  76.] 

Appeal  from  Superior  Court,  Edgecombe 
County;    Allen,  Judge. 

Wesley  Clark  was  convicted  oif  arson,  and 
be  appeals.    No  error. 

As  the  mrlsoner  moved  to  nonsuit  the  state, 
under  the  statute,  upon  the  ground  that 
there  was  no  evidence  of  his  guilt,  it  will  be 
necessary  to  set  forth  a  part  of  the  testimo- 
ny as  given  by  the. state's  witnesses,  which  Is 
as  follows: 

Nancy  Buckner  testified: 

"I  am  60  years  of  age.  Have  lived  in  Tar- 
boro  most  of  my  life.  Am  a  widow,  my  husband 
having  been  dead  many  years.  On  August  21, 
1015,  I  owned  a  lot  and  dwelling  house  thereon, 
situated  on  corner  of  Water  and  Trade  streets 
of  the  town  of  Tarboro.  It  was  a  one-story, 
three-room  frame  house,  with  ell  and  kitchen 
behind,  and  back  and  front  porch,  with  fence 
around  that  portion  on  Water  street,  and  porch 
of  said  house  was  right  on  Water  street,  the  sill 
of  which  rested  on  ground.  The  lots  along  here 
droppt'il  to  the  low  grounds  of  the  river,  and 
the  back  part' of  the  bouse  was  on  posts  or  pil- 
lars high  enough  for  me  to  walk  under  the 
same;  my  house  fronted  on  Water  street  and 
was  on  the  south  side  of  the  same.  I  kept 
firewood  beneath  the  back  part  of  the  same,  I 
rented  two  front  rooms  to  Florence  Peyton  and 
her  grandmother,  Lidia  Olus,  and  they,  with 
Florence's  child,  slept  there  at  nights,  but  work- 
ed out  during  the  day.  There  had  been  no  fire 
in  the  bouse  that  day  except  in  the  kitchen.  I 
knew  prisoner,  Wesley  Clark.  He  and  his  wife 
were  uving  at  that  time  on  Albemarle  avenue 
of  the  town,  above  the  cotton  yard,  which  is 
next  street  west  from  Trade.  East  of  my  house 
on  side  of  Water  street  was  an  open  space  about 
80  feet  to  next  house.  Florence  Peyton  slept 
in  room  next  to  cotton  yard.  On  Saturday 
morning,  August  21,  1915,  I  saw  Wedey  Oark 
in  Florence's  room.  I  ordered  him  out  and  told 
him  not  to  come  back  there  any  more,  and  he 
said  that  I  had  nothing  to  do  with  his  being  in 
Florence's  room  and  Lidia's  room,  their  part  of 
the  house.  He  got  mad  and  was  quarreling, 
and  said  if  he  got  mad  something  would  be 
done;  that  he  would  belch,  and  everybody 
would  know  it  Told  him  not  to  belch  in  there 
or  he  might  turn  the  honse  over.  Appeared  like 
he  was  mighty  mad;  said  if  he  got  mad  every 
one  would  know  it;  that  he  would  go  to  the 
electric  chair  for  me.  I  told  him  that  I  would 
have  him  put  out  and  he  said  he  would  slay 
any  one  who  would  try  to  put  him  out.  I  told. 
him  to  get  out ;  I  was  tired  of  hearing  him  run 
his  mouth.  He  left  This  was  about  9  o'clock 
a.  m.  Saturday,  August  21,  1915.  I  saw 
Wesley  again  that  night  about  8  o'clock.  He 
came  up  Trade  street  from  river,  but  did  not 
come  nearer  than  street  and  did  not  speak.     I 
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have  not  seen  him  ^ce  until  case  was  tried 
to-daj.  He  had  been  at  my  house  before,  and 
I  had  ordered  him  away,  but  he  did  not  liaten 
to  me.     That  night  my  house  was  burned  up 

1'ust  before  day;  think  between  3  and  4  a.  m. 
was  in  bed,  and  Florence  waked  me  np ;  ran 
outside,  and  fire  was  on  outside  of  building 
next  to  cotton  yard ;  fire  was  blazing  up  out- 
side, and  was  over  in  a  few  minutes.  I  did  not 
go  back  to  see  if  fire  was  on  inside ;  there  was 
so  much  smoke.  Alarm  given  and  fire  company 
came.  The  house  was  practically  destroyed  by 
flames.  Had  no  insurance ;  my  policy  had  laps- 
ed. I  was  at  house  next  morning:  about  10 
o'clock,  when  Mr.  McCabe  and  Bob  Cosby  came 
there.  They  found  a  frying  pan  on  sill  of  the 
house'  next  to  cotton  yard  and  a  round  box  like 
you  buy  toilet  powder  in.  We  did  not  know 
what  was  in  box.  The  frying  pan  was  not  mine; 
did  not  smell  it;  no  children  about  it;  don't 
know  how  long  prisoner  has  been  here ;  do 
not  know  what  he  does ;  known  him  right  along. 
I  don't  know  what  he  said  would  happen.  Flor- 
ence Peyton  and  her  grandmother  had  been  liv- 
ing with  me  two  years  or  longer.  Florence 
was  single  woman;  had  one  child.  No  children 
bom  to  her  in  my  house.  Had  had  quarrels 
with  prisoner  before  this,  hut  he  kept  on  com* 
ing  to  my  house.  Wesley  brought  me  a  water- 
melon that  Saturday  morning." 

Bert  Shaw  testified: 

"I  am  a  single  woman  and  do  washing.  Game 
home  early  on  morning  of  Aimist  21,  1916,  I 
think  about  3  a.  m.  I  saw  Wesley  Clark  on 
the  railroad  in  front  of  my  house.  The  railroad 
ran  along  Albemarle  avenue,  a  street  of  Tar- 
horo.  Electric  light  there,  and  saw  him  dis- 
tinctly. He  went  and  sat  down  on  steps  of 
WiQiam  Ann  Avis.  Came  home  at  3  a.  m.  that 
morning  from  picnic.  I  was  in  buggy  with  two 
men ;  did  not  know  them  ;  I  was  tired,  undress- 
ed, and  went  to  bed  and  to  sleep.  My  mother 
woke  me  at  the  sound  of  the  alarm  of  fire. 
Don't  know  exactly  what  hour ;  did  not  get  np 
or  go  to  fire.  William  Ann  Avis  and  the  pris- 
oner and  his  wife  Uved  in  the  same  house,  dou- 
ble boose  with  four  rooms  on  Albemarle  avenue. 
The  railroad  runs  down  the  avenue.  Cotton 
yard  on  railroad  and  in  front  of  the  house  in 
which  prisoner  lived." 

WUllam  Ann  Avis  testified: 

"On  August  21,  1915,  I  was  living  in  four- 
room  house  on  Albemarle  avenue.  I  occupied 
two  rooms  of  the  bouse,  and  Wesley  Clark  and 
his  wife  occupied  the  other  two.  There  was  a 
lathed  and  plastered  partition  between  us.  I 
could  bear  them  talk  from  my  rooms,  and  they 
eonld  hear  me.  I  remember  I  was  sick  on  the 
night  that  Nancy  Buckner's  house  was  burned 
and  was  up  most  of  the  night.  About  3  a.  m. 
I  heard  Wesley  Clark  leave  his  house,  and  about 
five  minutes  thereafter  the  fire  alarm  bell  was 
rung.  I  called  Wesley's  wife,  and  when  she 
came  out  she  was  fastening  her  dress.  We  went 
to  the  fire  to  Nanc^  Buckner's  house.  Wesley 
was  not  there.  I  did  not  see  him,  and  have  not 
seen  him  since.  I  have  one  bastard  child  now 
grown  and  married.  I  have  no  iU  or  bad  feel- 
ing against  Wesley  Clark.  The  cotton  yard 
was  south  of  my  house.  Cotton  yard  was  onen, 
and  ground  path  ran  across  same  to  Water 
street.  I  heard  the  fire  alarm  bell  5  minutes 
after  Wesley  went  out  of  room.  I  have  been 
sentenced  to  the  county  home  for  60  days  for 
cutting  my  husband  and  served  my  time." 

Florence  Peyton  testified: 

"I  am  21  years  old.  Work  at  washing  and 
ironing.  Was  bom  in  New  York.  Uved  a 
while  at  Chapel  HilL  Have  been  here  soma 
time.  I  have  had  rooms  with  my  grandmother, 
Lidia  Olus,  for  two  years  or  more  at  Nancy 
Buckner's  bouse.  Worked  out  and  slept  there. 
I  had  no  fire  in  or  about  my  room  August  21st. 
There  may  have  been  a  can  of  kerosene  in  my 


room.  About  9  a.  m.  that  day  I  was  asleep  in 
my  room  and  Wesley  Clark  woke  me  up.  I 
asked  him  what  he  was  doing  in  my  room  and  I 
in  my  nightclothes.  He  said:  'Can't  I  talk  to 
you?  I  have  treated  you  too  much  like  a  lady 
to  talk  about  me  to  my  back  to  man  at  the 
spring.'  I  told  him  I  had  not  talked  about  him 
to  any  man  anywhere.  He  quarreled  some.  He 
pulled  out  his  knife  and  drew  it  across  my 
throat.  I  told  him  to  cut  my  throat,  and  he 
said  he  did  have  a  great  mind  to  do  it.  He  then 
went  out  of  my  room,  and  Nancy  Buckner 
asked  him  what  he  was  doing  in  there.  He 
replied  that  it  was  none  of  her  business,  that 
he  was  tired  of  fooling  with  Tarboro  negroes, 
and  that  he  was  going  to  belch,  and  everybody 
in  Tarboro  would  know  it.  He  said  that  he 
would  go  to  the  electric  chair  for  Nancy.  Nan- 
cy told  him  to  get  out,  and  he  told  her  she 
could  not  put  him  out.  She  said  she  would  send 
up  town  and  have  him  put  out.  'He  said  he 
would  cut  any  one  sent  in  cracks.  He  said  he 
'is  all  right.  I  have  treated  you  too  nice,  and 
bad  luck  will  follow  your  tracks.'  He  told  me, 
'You  treat  me  wrong,  and  I  would  soon  fall 
in  hell.'  Wesley  left  after  that,  and  I  have 
not  seen  him  since  until  the  trial.  Wesley  was 
never  in  my  room  before. '  There  was  nothing 
improper  between  us.  He  had  never  given  me 
any  money.  I  was  never  afraid  of  his  cutting 
my  throat.  He  has  visited  at  Nancy's  before. 
The  New  Year  before  she  bad  him  to  come 
through  the  hall,  and  said  it  would  nve  her 
good  luck.  I  had  no  insurance.  When  I  waked 
up  that  night  my  room  was  full  of  smoke ;  saw 
flames  in  wall.  I  aroused  Nancy,  went  out, 
and  fire  was  outside  of  house.  My  room  was 
on  the  corner  next  to  the  cotton  yard.  The 
house  was  burned  in  a  few  minutes.  There  was 
so  much  smoke  that  I  could  not  get  back  in  the 
house  to  save  anything.  The  fire  occurred  just 
before  day ;  believe  between  3  and  4  a.  m. 
Fire  company  came  after  the  alarm." 

Udia  Olus  testified: 

"I  am  the  grandmother  of  Elorence  Peyton, 
and  at  the  time  of  the  fire  had  rooms  with  her 
at  Nancy  Buckner's ;  was  cooking  for  Mr. 
Savage.  About  10  o'clock  Saturday  morning, 
August  21,  1915,  Wesley  Clark  came  by  where 
I  was  working  and  said:  'Old  Buck  is  mad 
with  me;  told  me  to  get  out  of  her  house.'  He 
said'  she  was  a  mean  negro.  I  told  him  not  to 
pay  BDj  attention  to  that.  He  did  not  seem 
mad.  I  had  lived  at  Nancy  Buckner's  two  years 
or  more,  and  Wesley  Clark  frequently  visited 
the  house.  I  worked  out  as  a  oook  and  stayed 
at  Nancy's  at  night." 

Paul  McCabe  testified: 

"I  am  a  member  of  Tarboro  Fire  Company 
and  make  reports  to  Raleigh.  I  was  at  fire  at 
Nancy  Buckner's  Sunday  morning,  August  22, 
1916.  I  was  back  there  at  10  a.  m.  with  Bob 
Cosby  and  L.  E.  Founton.  I  found  frying  pan 
on  sill  next  to  Trade  street,  and  also  some  burnt 
cotton  under  the  house.  The  pan  was  about 
ten  inches  in  diameter  and  two  inches  deep  and 
woold  hold  two  quarts.  I  smelled  oil  on  the 
same  and  on  partly  burnt  bunches  of  cotton. 
The  cotton  appeared  to  be  in  balls  or  as  if 
same  had  been  compressed  slightly.  There  was 
a  train  that  passed  Tarboro  for  Norfolk,  V{i.,  at 
4  a.  m.  at  this  time.  The  cotton  yard  was  about 
a  half  block  away  on  north  side  of  Water 
street,  northwest  from  Nancy's  house.  Behind 
Nancy's  house  and  along  Water  street  the  land 
sloped  sharply  to  river  low  grounds,  and  they 
are  overflowed  at  high  water.  Wind  might 
blow  cotton  from  cotton  yard  to  back  lots. 
E4re  would  bum  up  kerosene  oil,  but  what  I 
meant  to  say  was  that  I  smelt  the  odor  of  burnt 
oU." 

Tbere  was  otber  testimony  to  tbe  efllect 
tbat  cotton  could  not  be  blown  to  {dace 
where  Are  started. 
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Bob  Cosby  testified: 

"I  was  present  on  Sunday  a.  m.  after  fire  at 
Nancy  Buckncr's  house  witn  Paul  McCabe  and 
Ii.  E.  Founton.  Saw  the  frying  pan  as  de- 
scribed by  Mr.  McCabe,  and  saw  where  it  was. 
It  was  where  McCabe  said  it  was.  It  had  the 
appearance  of  being  a  new  one  and  had  never 
been  used  before;  smelt  of  burnt  oil.  There 
was  a  train  that  passed  Tarboro  going  to  Nor- 
folk via  Hobgood  about  4  o'clock  in  the  morn- 
ing." 

P.  F.  Pulley  testified: 

"I  am  chief  of  police  of  Tarboro,  and,  at  re- 
quest of  Sheriff  Hyatt,  I  went  last  March  to 
Norfolk  for  Wesley  Clark.  I  knew  him,  and  I 
found  him  in  jail.  I  spoke  to  him.  At  first  he  did 
not  speak,  but  later  did.  The  only  thing  be  said 
to  me  coming  from  Norfolk  to  Tarboro  on  the  rail- 
road cars  was  that,  as  the  train  was  near  or 
approaching  Hobgood,  Wesley  looked  out  of  the 
window  and  remarked  that  right  along  here_  is 
where  I  was  at  sunrise  on  the  Sunday  morning 
that  I  am  charged  with  burning  Nancy  Buck- 
ner's  house." 

There  was  testimony  that  the  prisoner  had 
worked  for  Harry  Anthony,  in  Halifax  coun- 
ty, and  that  be  .walked  to  Anthony's  home 
from  Tarboro  the  morning  on  which  the  fire 
occurred,  arriving  there  about  10  o'clock  a. 
m.  and  a  day  before  be  was  exi>ected.  He 
worked  for  Anthony  for  several  months  and 
was  engaged  In  ditching.  He,  gave  as  his  rea- 
son for  coming  a  day  ahead  that  "be  wanted 
to  be  on  the  Job  In  time";  that  he  had 
money  and  could  have  come  by  train,  but 
he  preferred  to  walk.  He  arrived  on  Sun- 
day. 

The  prisoner  moved  for  a  nonsuit,  th^  mo- 
tion was  denied,  and  he  excepted.  There 
were  other  rulings  to  which  he  took  excep- 
tions, but  they  will  be  noticed  hereafter.  He 
was  convicted  by  the  Jury  and  appealed  from 
the  sentence  of  the  court 

Jas.  M.  Norfleet,  of  Tarboro,  for  appellant. 
The  Attorney  General  and  B.  H.  Sykes,  Aast 
Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  will  be  necessary  to  consider  only 
one  question,  as  the  others  are  in  our  opin- 
ion, without  any  substantial  merit  The 
prisoner,  at  the  proper  time,  moved  for  a 
Judgment  of  nonsuit  upon  the  evidence,  which 
the  court  refused  to  grant,  and  properly  so, 
as  there  .were  facts  and  circumstances  which 
tended  to  show  bis  guilt  The  crime  of  ar- 
son is  one  usually  committed  with  great  se- 
crecgf,  and  not  Infrequently  under  the  cover 
and  concealment  of  night  The  state  there- 
fore. In  most  of  the  cases.  Is  compelled  to 
rely  on  circumstantial  evidence  for  a  convic- 
tion. 

The  undisputed  facts  In  this  case  tend  very 
strongly,  though  not  unerringly,  to  implicate 
the  prisoner  as  the  guilty  party.  He  had 
made  threats  against  the  owner  of  the  house, 
Nancy  Buckner,  the  day  before  the  burning, 
which  clearly  implied  that  he  would  take 
the  earliest  opportunity  to  avenge  what  she 
had  said  and  done  to  him.  It  is  true  that 
the  threats  were  general  in  their  character 


and  did  not  Indicate  that  his  purpose  was 
to  bum  ber  house,  but  they  were  at  least 
sufficient  to  show  that  he  had  a  motive  for 
the  act  That  the  burning  was  the  act  of  an 
Incendiary  appears  from  the  manner  in  which 
it  was  done.  The  cotton  .was,  no  doubt  taken 
from  the  adjoining  yard,  where  cotton  was  to 
be  found,  and  saturated  with  oil  or  kerosene, 
which  would  soon  start  a  fire,  and  this  fact 
accounts  for  the  short  interval  of  time  after 
the  prisoner  left  his  bouse  and  the  fire  alarm. 
The  facts  that  be  arose  before  day,  at  8 
o'clock  in  the  morning,  when  there  was  no 
good  reason  for  his  doing  so,  and  was  seen 
by  Bert  Shaw  on  the  railroad  near  the  house 
at  that  early  hour,  under  suspicions  circum- 
stances, and  that  he  was  not  at  the  fire,  but 
Immediately  after  it  was  started  he  left  afoot 
for  another  ooun^,  without  apparenUy  tell- 
ing his  wife  or  any  one  else  where  he  was 
going,  and  that  he  stayed  away  and  out  of 
reach  of  the  officers  for  many  months,  and 
was  finally  foimd  in  jail  at  Norfolk,  where 
he  was  captured — these  and  other  circum- 
stances, while  they  may  not  produce  abso- 
lute certainty  of  his  guilt  are  yet  sufficient 
for  the  consideration  of  the  jury.  We  said 
in  State  v.  Brldgers,  172  N.  C.  — ,  89  S.  B. 
804,  at  the  last  term,  In  a  similar  case: 

"It  does  not  appear  that  any  other  person  had 
any  motive  to  commit  the  crime,  or  the  oppor- 
tunity, but,  on  the  contrary,  the  combination 
of  motive,  threat,  time,  place,  and  circumstance, 
as  detailed  by  the  witnesses,  all  tend  to  establish 
the  guilt  of  the  prisoner" — citing  Brown  v. 
State,  141  Ga.  5,  80  S.  E.  320. 

See,  also.  State  v.  King,  162  N.  C.  680,  77 
S.  B.  301 ;  State  ▼.  Barrett  151  N.  C.  665, 
65  S.  E.  894;  State  v.  Thompson,  97  N.  C. 
496,  1  S.  E.  921 ;  State  v.  Gallor,  71  N.  a  88. 
17  Am.  Rep.  3. 

The  facts  in  this  case  are  not  substantially 
weaker  than  those  in  State  y.  King,  supra, 
and  State  v.  Goings,  101  N.  C.  706,  7  S.  K 
900,  where  convictions  were  sustained.  Here 
we  have  the  presence  of  the  prisoner  at  a 
place  very  near  the  bouse  that  was  burned, 
at  an  unusual  hour;  the  occurrence  of  the 
fire  almost  immediately  after  he  was  seen ; 
his  sudden  departure  from  bis  home  when 
the  alarm  of  flre  was  given ;  tils  absence  for 
many  months ;  and  finally  the  motive  to  com- 
mit the  incendiary  act 

[1, 2]  We  are  mindful  of  the  rule  that  evi- 
dence which  merely  shows  it  possible  for  the 
fact  In  issue  to  be  as  alleged,  or  which  raises 
only  a  conjecture  that  it  is  so,  is  an  Insuffi- 
cient foundation  for  a  verdict  of  guilty,  and 
should  not  be  left  to  the  Jury  (Byrd  v.  Ex- 
press Co.,  139  N.  C.  276,  61  S.  B.  851;  State 
V.  Vinson,  63  N.  C.  335),  but  this  evidence 
Is  of  stronger  probative  force  than  conjecture 
and  furnishes  a  much  more  substantial  basis 
for  a  conviction.  It  was  for  the  Jury  to  pass 
upon  Its  weight,  and  they  could  reasonably 
infer  the  prisoner's  guilt  therefrom.  State 
v.  Lytle,  117  N.  C.  803,  23  S.  E.  476;  State 
T.  Carmon,  145  N.  C.  481,  69  S.  E.  657;  State 
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T.  Adams,  138  N.  C.  688,  50  S.  B.  765;  State 
r.  Walker,  149  N.  O.  527,  63  S.  B.  76 ;  State 
T.  McGlammery,  91  S.  E.  371,  at  this  term. 
These  cases,  and  those  already  cited,  fully 
sustain  the  ruling  of  the  court.  The  evidence 
In  this  case  is  really  stronger  against  the 
prisoner  than  it  was  In  some  of  the  cases  we 
rely  on  where  convictions  were  sustained. 

The  prisoner's  explanation  of  his  sudden 
departure  from  Tarboro  for  Halifax  county 
at  3  o'clock  in  the  morning  was  not  a  very 
credible  one.  He  could  have  left  much  later 
in  the  day  and  reached  the  home  of  the  wit- 
ness Harry  Anthony  early  In  the  afternoon 
of  Sunday,  the  day  before  Anthony  says  he 
was  expected  by  him.  After  making  his 
threats.  It  was  a  singular  coincidence  that 
the  prisoner  should  have  left  Tarboro  at  the 
very  moment  when  the  flre  broke  out.  But 
It  Is  not  this  fact,  nor  the  motive  or  threats 
or  any  other  single  circumstance,  taken  sin- 
gly or  by  Itself,  that  tends  to  prove  his  guilt, 
but  all  of  the  facts,  considered  as  a  whole, 
and  in  relation  to  each  other,  which  warrant- 
ed the  Jury  in  deciding  the  issue  against  him. 
There  was  no  reversible  error  in  the  other 
ruUngs. 

No  error. 

073  N.  c.  a) 

GAULOP  &  FISHER  v,  NORFOLK  SOUTH- 
ERN R.  CO.  et  al.    (No.  25.) 

(Supreme  Court  of  North  Carolina.     Feb.  21, 
1917.) 

1.  Oabsikbs  9=»187— Gonnectino  Oabbibbs— 
Delat  in  Delivebt— QuKsnoN  fob  Jubt. 

In  action  for  damage  to  shipment  of  pota- 
toes, where  defendant  railroad  negligently  delay- 
ed fDmishing  cars  after  accepting  the  goods 
from  a  connecting  carrier,  k«2d,  that  there  was 
eridence  to  support  allegations  and  motion  to 
nonsuit  was  properly  overmled. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  851,  852.] 

2.  Cabbiebs  «=9l73  —  Goons  —  Delay — Con- 

NECTINO    CABBIBB    —    AuTHOBITT    TO    MAKE 

Thbouoh  Bill  of  Ladinq. 
Where  defendant  steamship  company  iasned 
a  through  bill  of  lading,  and  defendant  railway 
company,  the  final  cairier,  accepted  goods,  the 
latter,  when  sued  for  delay  in  furnishing  cars, 
cannot  object  that  the  initial  carrier  did  not 
have  authority  to  issue  a  through  bill  of  lading. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §i  760-763,  781-784,] 

3.  Cabbiebs  9=>176— Iitjitbt  to  Goods— Lia- 

BiLiTT  OF  Last  Cabbieb. 
Where  defendant  railway  company's  delay 
in  furnishing  cars  for  transportation  of  potatoes 
shipped  on  through  bill  of  lading  of  initial  car- 
rier caused  damage,  it  was  liable  therefor; 
the  Oarmack  Amendment  (Act  June  29,  1906,  c. 
3591,  S  7,  par.  11,  34  Stat.  593  [U.  S.  Comp. 
St.  1913,  g  8592])  providing  that,  while  initial 
carrier  shall  be  liable^  this  diall  not  defeat  other 
rights  of  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  766-774.] 

4.  Cabbiebs  ^=>198— Action  fob  Injubt  to 
Goods— Defense — Illegal  Rates. 

In  action  for  damages  to  shipment  of  pota- 
toes  caused   by   defendant   railway    company's 


delay  in  furnishing  cars,  it  is  no  defense  that 
the  freight  rate  was  illegally  discriminatiTe. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  901.] 

Appeal  from  Superior  Court,  Pasquotank 
County;    Whedbee,  Judge. 

Action  by  Gallop  &  Fisher  against  the  Nor- 
folk Southern  Railroad  Company  and  anoth- 
er. Judgment  for  iflaintiffB,  and  defendants 
appeal.    No  error. 

William  B.  Rodman,  of  Noifollc,  Va.,  and 
J.  Kenyon  Wilson,  of  Elizabeth  City,  for 
appellant  Norfolk  Southern  R.  Co.  Ehring- 
bans  &  Small,  of  Elizabeth  City,  for  appel- 
lant North  River  Line.  Aydlett  &  Simpson, 
of  Elizabeth  City,  for  aitpellees. 

CLARK,  C  3.  The  plaintlfTs  residing  at 
Jarvisburg  Currituck  county,  N.  C,  shipped 
their  produce  by  the  North  River  Line  and 
the  Norfolk  Southern  Railroad  to  Northern 
markets.  The  North  River  Line  operates  its 
steamers  from  Jarvisburg  and  other  near- 
by points  to  Elizabeth  City,  where  it  has  a 
traffic  arrangement  with  the  Norfolk  South- 
em  to  carry  the  freight  brought  by  said  line 
to  Northern  markets,  sharing  in  the  freight. 

In  June,  1915,  the  North  River  Line,  in 
accordance  with  this  standing  arrangement, 
which  began  in  1911,  delivered  at  Elizabeth 
City  several'  hundred  barrels  of  Irish  pota- 
toes, which  require  prompt  shipment  as  the 
railroad  company  well  knew.  On  this  occa- 
sion there  was  a  failure  to  furnish  the  cars 
on  application  so  that  the  wharves  of  the 
defendant  railroad  company  became  congest- 
ed, and  the  potatoes  were  left  for  several 
days  exi>osed  to  the  sun  and  weather,  caus- 
ing the  plaintiffs  serious  damage  which  the 
jury  have  found  was  caused  by  the  negli- 
gent delay  of  the  defendant  in  not  furnish- 
ing cars  and  not  shipping  the  potatoes  within 
a  reasonable  time  after  they  were  placed  on 
the  wharves  of  railroad  company  and  noti- 
fied that  the  potatoes  should  be  shipped. 

[1]  There  was  evidence  to  support  the 
above  facts,  and  the  court  properly  refused 
a  motion  to  nonsuit  It  appears  that  300 
barrels  were  received  there  in  the  early 
morning  of  June  8tb,  none  of  which  left 
Elizabeth  City  until  June  10th;  that  300  bar- 
rels were  received  on  the  0th  and  the  remain- 
der on  the  morning  of  the  10th,  and  that  the 
defendant  railroad  could  have  shipped  these 
in  time  and  avoided  the  damag;e  to  plaintUFs' 
potatoes,  if  it  had  had  the  cars. 

[2]  The  defendant  contends  that  though  the 
North  River  Line  gave  a  through  bill  of  lad- 
ing for  these  potatoes  it  had  no  authority  to 
do  so  at  that  time.  This  defense  cannot 
avail,  both  because  the  defendant  did  ac- 
cept and  ship  these  potatoes  on  such  through 
bills  of  lading,  and,  further,  treating  the 
shipments  as  delivered  on  their  wharves  at 
Elizabeth  City  as  local  shipments  from  that 
point,  the  liability  of  the  defendant  railroad 
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for  the  delay  Is  the  same.  Tbe  only  differ- 
ence would  be  as  to  the  rate  In  such  case,  or 
the  division  of  It  between  the  North  River 
Ldne  and  the  railroad  company,  as  to  which 
no  point  Is  made,  and  which  In  no  wise  af- 
fects the  liability  of  the  railroad  company 
for  the  damage  caused  by  its  negligent  delay 
in  shipping.  We  have  examined  with  care 
all  tbe  exceptions,  and  do  not  find  that  they 
require  any  discussion.  The  only  serious 
question  was  one  of  fact,  whether  there  was 
negligent  delay  on  the  part  of  the  defendant 
in  shipping  these  potatoes  after  they  were 
placed  on  their  wharves  In  Elizabeth  City 
and  the  amount  of  the  damage  thereby  sua- 
talned  by  the  plaintiffs. 
[3,4]  The  Carmack  Amendment  provides: 
"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
portation from  a  point  ii)  one  state  to  a  point 
in  another  state  shall  Insue  a  receipt  or  bill  of 
lading  therefor  and  it  shall  be  liable  to  the  law- 
ful holder  for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any  common 
carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or  over 
whose  line  or  liiies  such  property  may  pass." 

The  same  act  further  provides  that  the 
holder  of  such  receipt  or  blU  of  lading  shall 
not  be  deprived  of  any  remedy  or  right  of 
action  which  he  had  under  tbe  existing  laws. 
This  question  is  fully  discussed  in  Railroad 
T.  Riverside  Mills,  219  U.  S.  186,  31  Sup.  Ct 
164,  65  L.  Ed.  167,  81  L.  R.  A.  (N.  S.)  28,  and 
does  not  require  repetition.  The  defendant 
Is  liable  to  this  action  though  not  tbe  initial 
carrier. 

The  point  the  defendant  attempts  to  raise 
in  this  case  is  decided  in  KIssenger  v.  Fitz- 
gerald, 152  N.  C.  248,  67  S.  E.  588,  which 
holds  that: 

"If  a  rate  of  freight  on  an  interstate  ship- 
ment is  forbidden  by  the  United  States  statutes, 
this  does  not  render  tbe  contract  of  carriage 
void,  but  the  forbidden  rate  may  be  set  aside." 

Tbe  defendant's  contention  that  if  there 
was  an  illegal  discrimination  in  the  rate  It 
would  defeat  the  shipper  from  recovering 
damages  for  the  negligence  of  the  carrier 
cannot  be  sustained  either  on  reason  or  prec- 
edent 

No  error. 


(loe  s.  c.  401) 

DE  LEON  et  al.  v.  DE  LEON  et  al. 
(No.  9615.) 

(Supreme  Conrt  of  Rnnth  Carolina.     Feb.  10, 
1917.) 

1  Wills  «=»630(3)  —  Cohotbuction  —  Vest- 
ed Remaindebs. 
Testatrix's  will  provided  that  her  estate  be 
equally  divided  between  her  children  L.  C.  and 
I.  D.  M.,  wife  of  F.  P.  M.,  the  share  of  I. 
D.  M.  being  left  to  H.  H.  D.  and  L.  C.  in  trust 
for  her  and  her  heirs  forever,  to  be  in  no  way 
liable  for  the  debts  of  her  present  or  any  fu- 
ture husband,  further  providing  that  should  she 
die  without  issue,  her  portion  should  revert  to 
It.  C,  if  alive,  but,  if  ne  died  before  her,  her 
portion  to  revert  to  testatrix's  single  sisters, 
"the  interest  to  be  divided  between  them  until 


they  all  marry,  then  the  principal  to  be  equally 
divided  l>etween  my  sisters,"  except  S500  to 
F.  P.  M.  and  $1(X)  to  each  of  testatrix^s  three 
godsons.  Eeld,  that  it  was  testatrix's  intention 
that  the  legacies  or  remainders  bequeathed  to 
the  single  suiters  should  become  vested  immedi- 
ately upon  testatrix's  death,  and  that  the  words 
"my  sisters"  had  reference  to  the  single  sisters, 
and  should  be  construed  in  the  sense  of  "my 
said  sisters,"  such  construction  giving  force 
and  effect  to  all  provisions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1469.] 

2.  Wills  <8=>706— Corstbcctior  ok  Appkal 
— Pabties  Entitled  to  Benefit. 

Parties  to  an  action  to  construe  a  will,  who 
did  not  appeal  from  the  judgment,  are  not  en- 
titled to  any  benefit  from  the  Supreme  Court's 
construction  of  the  will  on  appeal;  they  having 
been  content  to  accept  the  shares  accorded  them 
under  the  will  as  construed  by  the  circuit  courC 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  1683.] 

3.  Wills  «s>706  —  Action  to  Conotbux  — 
Eabmless  Ebbob— Too  Fatobablb  Decree. 

Appellants,  in  suit  to  construe  a  will,  are 
not  entitled  to  modification  or  reversal  of  the 
decree  ■  of  the  circuit  court,  wbidi  wss  more 
favorable  to  them  than  the  law  allowed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cient. 
Dig.  {  1683.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  S.  W.  G.  Shipp,  Judge. 

Suit  by  Edwin  W.  De  Leon  and  others 
against  Perry  M.  De  Leon  and  others.  From 
the  judgment,  defendants  appeaL  Judgment 
affirmed. 

H.  A.  Alexander,  of  Atlanta,  Oa.,  for  appel- 
lants. L  C.  Strauss,  of  Sumter,  for  respond- 
ents. 

GARY,  O.  3.  This  appeal  involves  the  con- 
struction of  a  will.  Miriam  L.  Cohen  died 
in  1869,  leaving  of  force  her  last  wUl  and 
testament,  the  second  clause  of  wlilch  is  as 
follows: 

"I  desire  my  estate  equally  divided  between  my 
children,  Ludlow  Cohen  and  Isabel  D.  Moses, 
wife  of  F.  P.  Moses,  the  share  of  Isabel  D.  Moses 
I  leave  to  H.  H.  De  Leon  and  Ludlow  Cohen,  in 
trust  for  her  and  her  heirs  forever,  and  to  be  in 
no  way  liable,  for  the  debts  of  her  present,  or 
any  future  husband,  and  should  she  die  without 
issue,  then  her  portion  to  revert  to  Ludlow  Cohen, 
should  he  be  alive,  but  in  case  he  dies  before  bia 
sister,  then  her  portion  to  revert  to  my  single 
sisters,  the  interest  to  be  divided  between  them 
until  they  all  marry,  then  the  principal  to  b« 
equally  divided  between  my  sisters,  except  the 
sum  of  five  hundred  dollars  I  leave  to  F.  P. 
Moses,  also  one  hundred  dollars  to  each  of  my 
godsons  De  Leon  Moses,  Lawrence  Seixas  and 
Harmon  De  Leon,  Jr." 

The  property  in  question  is  i>ei8onalty. 
Ludlow  Cohen  died  In  1870,  and  prior  to  the 
death  of  his  sister  Isabel  D.  Moses,  who  died 
shortly  thereafter,  leaving  no  issue.  At  the 
time  of  her  death  and  the  death  of  the  testa- 
trix, there  were  four  unmarried  and  two 
married  sisters  of  the  testatrix.  None  of  the 
sisters  who  were  unmarried  at  tliat  time  ever 
married.  All  questions  of  law  and  fact  were 
referred  to  the  master,  who  decided  that  the 
words  "my  sisters"  meant  "all  my  sisters," 
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and  that  it  was  the  intentt<xi  of  the  testatrix 
to  glTB  the  property  to  the  married  as  well  as 
the  unmarried  sisters,  but  that  the  unmarried 
sisters  alone  were  entitled  to  the  income  dur- 
ing spinsterhood.  The  appellants'  attorney 
contends  that  the  single  sisters  took  life  es- 
tates; that  their  right  to  take  In  remainder 
was  dependent  upon  the  condition  that  they 
married ;  that  Inasmuch  as  the  period  of  di- 
vision "among  my  sisters"  Vas  fixed  at  the 
termination  of  the  particular  estate,  at  which 
time  there  could  not  possibly  be  in  existence 
any  single  sister,  the  words,  "among  my  sis- 
ters," necessarily  meant  "among  my  married 
sisters."  He  concedes  that  the  rights  of  the 
appellants  are  dependent  upon  the  question 
whether  the  limitation  to  the  single  sisters 
was  a  vested  or  a  contingent  remainder. 
And  that  is  the  issue  which  we  will  proceed 
to  determine. 

In  a  note  to  Feame  on  Rem.  652,  the  rule 
Is  thus  stated: 

"Where  a  testator  bequeathes  a  legacy  to  a 
person,  at  a  future  time,  and  either  gives  him 
the  intermediate  interest,  or  directs  it  to  be  ai>- 
plied  for  his  boiefit,  the  court  there  considers 
the  disposition  <^  the  interest  to  be  an  indica- 
tion of  the  testator's  intention  that  the  legatee 
should  in  all  events,  have  the  principal,  and  on 
this  ground  holds  such  legacies  to  be  vested.  In 
the  late  case  of  Hanson  v.  Graham,  6  Ves.  Jr., 
239,  this  doctrine  and  the  cases  on  it  are  fully 
discussed." 

Turning  to  the  case  of  Hanson  v.  Graham, 
supra,  we  find  that  the  court  quotes  with  ap- 
proval the  following  language  of  Lord  Mans- 
field, In  1  Burr.  228: 

"Where  an  absdnte  property  is  given,  and  a 
particular  interest  in  the  meantime,  as  until 
the  devisee  shall  come  of  age,  etc.,  and  when 
he  shall  come  of  age,  etc.,  then  to  him,  eta, 
the  rale  is  that  that  shall  not  operate  as  a  con- 
dition precedent,  but  is  a  description  of  die  time, 
when  the  remainderman  is  to  take  in  poeses- 
sion." 

In  a  note  to  the  case  In  25  English  Ruling 
Oases,  609,  the  annotator  thus  succinctly  and 
correctly  states  the  other  principles,  aonounc-. 
ed  in  Hanson  v.  Graham,  supra: 

"A  gift  to  a  person  *when'  he  attains  a  cer- 
tain ag«  is  prima  fade  contingent,  but  may  be 
eontrolled  by  context  to  convey  the  intention 
to  postpone  payment,  and  not  the  vesting.  So 
that,  where  the  testator  gave  to  each  of  bis  three 
grandchildren  I^acies  of  a  certain  sum  of  con- 
sols, 'when  they  should,  respectively,  attain  their 
ages  of  21  years,  or  days  of  marriage  (with 
consent),  which  should  first  happen,'  and  direct- 
ed the  interest  of  the  sums  of  consols  to  be  laid 
out  at  discretion  of  the  executors,  for  the  bene- 
fit of  his  said  grandchildren,  till  they  should 
attain  their  respective  ages,  etc.,  it  was  decided 
by  Sir  William  Grant,  M.  R.,  that  the  intention 
was  to  postpone  the  payment  merely,  and  that, 
although  one  of  the  grandchildren  died  at  the 
age  of  9  years,  her  legacy  had  vested  and  went 
to  her  persmial  representative." 

In  Booth  V.  Booth,  4  Vesey,  Jr.,  399,  the 
testator,  after  bequeathing  certain  spedflc 
legacies,  gave  the  residue  of  his  estate  to 
trustees,  "upon  trust  to  pay  the  dividends 
and  prodnce  thereof,  as  the  same  should, 
from  time  to  time,  become  due,  equally  be- 
tween bis  great  nieces  Phcebe  Booth  and  Ann 
Booth,  until  their  respective  marriages,  and 


from  and  immediately  after  fhdr  respective 
marriages  to  assign  and  transfer  their  re- 
spective moieties  or  shares  thereof  unto  them 
respectively."  Phcebe  died  without  having 
married.  The  question  was  whether  she  had 
the  power  to  dispose  of  the  property  by  will, 
which  had  been  given  to  her  by  the  testator. 
It  was  held  that  the  estate  given  to  Phoebe 
vested  immediately,  and  passed  under  her 
wllL 

In  distinguishing  that  case  from  Batsford 
V.  Kebbell,  S  Vesey,  Jr.,  363,  the  Master  of 
the  Rolls  used  this  language: 

"I  think  it  is  equivalent  to  saying,  in  trust 
for  them,  to  pay  and  dispose  of  the  dividends 
and  interest  to  them  till  their  respective  mar- 
riages, and  then  to  assign  and  transfer  the  prin- 
cipal; for  it  is  not  merely  a  gift  of  tne  intei^ 
est  until  marriage,  stopping  there  and  after 
the  marriage,  a  gift  of  the  prindpal;  but  it  is 
impossible  not  to  see  that  these  words  are  equiv- 
alent to  a  ^ft  of  the  principal  The  testator 
considered  it  as  given.  He  speaks  of  it  as 
their  shares  of  the  residue.  The  day  of  their 
marriage  is  the  time  at  which,  they  are  to  be 
put  in  actual  possession  of  their  shares.  I  can- 
not construe  this  otherwise  than  an  absolute 
gift  of  the  residue,  qualified  only  thus,  that  un- 
til their  marriage  until  when  I  suppose  he 
thought  they  would  not  want  it,  they  would 
not  have  the  actual  possession." 

In  the  case  of  Boone  v.  Sinkler,  1  Bay,  868, 
1  Am.  Dea  622,  there  was  a  bequest  at  a  sum 
of  money  to  the  testator's  niece,  to  be  paid 
to  her  one  year  after  her  marriage,  and  iu 
the  meantime  to  remain  in  the  executor's 
bands,  he  paying  interest  on  the  same.  It 
was  held  that  the  legacy  was  vested. 

In  the  case  of  Madde  v.  Alston,  2  Desaus. 
3^,  the  testator  devised  and  bequeathed  his 
residuary  estate,  both  real  and  personal,  to 
his  daughter  forever,  when  she  should  attain 
the  age  of  21  years  or  day  of  marriage, 
whichever  should  first  happen.  The  ooart 
said: 

"The  words  he  has  used  in  the  will  and  oodi- 
dl  are  so  strong  as  to  show  that  the  time  the 
devise  was  to  vest  was  annexed  to  the  substance 
of  the  gift  as  to  leave  no  room  in  the  mind  to 
doubt  of  his  intention.  The  words  'when'  and 
'if  are  not  to  be  got  over.  The  daughter  was 
to  have  the  estate  'when' .  she  arrived  at  the 
age  of  21,  or  was  married.  But  'if  she  dies 
before  the  above-mentioned  periods,  then  the 
estate  ia  devised  over." 

It  will  be  observed  that  In  the  meantime 
the  income  was  not  given  to  bis  daughter. 
Furthermore  the  vesting  of  the  estate  in  the 
daughter  was  dependent  upon  the  contingen- 
cy of  her  attaining  the  age  of  21  years  or 
marriage;  and  therefore  the  time  when  the- 
estate  was  to  become  vested  was  annexed  to 
the  substance  of  the  gift,  and  not  to  its  sub- 
sequent possossion. 

The  appellants'  attorney  relies  strongly  on 
the  case  of  Cole  v.  Creyon,  1  Hill,  Bq.  311, 
26  Am.  Dec.  208,  In  support  of  the  proposi- 
tion that  the  interests  of  the  single  sisters 
were  not  vested  but  contingent.  In  that  case 
the  testator  had  a  wife,  but  no  children.  He 
devised  and  bequeathed  his  entire  estate  to 
his  wife  for  life,  and  at  her  death  to  his 
nephews'  and  neices,  as  follows: 
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"All  the  balance  of  said  estate,  real  and  per- 
sonal, it  is  my  wUl  and  desire,  that  it  be  equally 
divided  between  Henry  and  Elizabeth  Cole's 
children,  and  Alexander  Creyon,  •  •  •  to 
be  retained  in  the  hands  of  my  executors,  *  *  * 
until  the  age  o(  twenty-one  years,  or  days  of 
marriage,  which  shall  first  happen ;  then  to 
be  made  over  to  them  lawfully. 

Chancellor  Hariter,  who  delivered  the  opin- 
ion of  the  court,  said: 

"In  the  present  case,  I  think  it  cannot  be 
doubted  that  the  remainder  to  the  defendant 
Creyon  was  vested  in  interest  immediately  on 
the  death  of  the  testator.  Feame  defines  the 
fourth  class  of  contingent  remainders  to  be 
'where  the  person  to  whom  the  remainder  is 
limited  is  not  yet  ascertained,  or  not  yet  in 
being.'  Certainly  Alexander  Creyon,  named  in 
the  wUl,  was  a  person  ascertained  and  in  being, 
and  might  have  disposed  of  his  remainder,  or, 
if  be  had  died  during  the  continuance  of  the 
life  estate,  must  have  transmitted  hia  interest 
to  his  representatives.  But  who  the  children 
of  Elizabeth  Cole  should  be  at  the  death  of  tes- 
tator's widow  was  uncertain  and  nnaacertain- 
ed.  It  might  have  happened  that  all  the  chil- 
dren Uving  at  the  time  of  the  testator's  death 
had  died  and  others  had  been  bom  before  the 
termination  of  the  life  estate.  *  •  •  I  think 
it,  however,  the  more  natural  import  of  the 
words,  when  the  bequest  ia  to  children  at  the 
death  of  the  tenant  for  life,  that  those  who  then 
answer  the  description  of  children  should  be 
meant  •  •  •  According  to  the  construction 
we  have  made,  one  moiety  is  given  to  the  de- 
fendant severally.  To  this  he  will  be  entitled 
when  he  attains  the  age  of  21.  The  other 
moiety  is  given  to  the  complainants  as  a  class. 
l%is  they  will  be  entitled  to  distribute  among 
the  children  then  in  esse,  when  the  eldest  shall 
attain  the  age  of  21." 

It  will  be  noted  tliat  in  the  meantime  the 
income  was  not  given  to  the  nephew  and 
nieces,  yet  the  court  held  that  the  remainder 
to  Alexander  Creyon  was  vested  in  interest 
immediately  on  the  death  of  the  testator,  by 
reason  of  the  fact  that  he  was  at  that  time 
a  person  ascertained  and  in  being,  and  that, 
although  his  interest  was  vested  at  once,  the 
right  to  the  possession  thereof  was  postj)on- 
ed  until  he  was  21  years  of  age.  The  re- 
mainders to  the  children  of  Elizabeth  Cole 
were  held  to  be  contingent,  not  because  of 
uncertainty  in  the  event,  upon  which  they 
were  to  be  entitled  to  their  shares,  but  be- 
cause, "who  the  diildren  of  Elizabeth  Cole 
should  be,  at  the  death  of  testator's  widow, 
was  uncertain  and  unascertained."  There 
is  no  such  difficulty  in  the  present  case,  and 
the  same  principle  that  required  the  court 
to  construe  the  remainder  to  Alexander 
Creyon  as  vested  is  applicable  to  this  case. 
The  case  of  Cole  v.  Creyon,  supra,  instead 
of  sustaining  the  arg\unent  of  the  appel- 
lants' attorney,  Is  in  harmony  with  the  oth- 
er authorities  we  have  hereinbefore  dis- 
cussed. 

[1]  Our  conclusions  are  that  it  was  the  in- 
tention of  the  testatrix  that  the  legacies  be- 
queathed to  the  single  sisters  should  become 
vested  immediately  upon  her  death;  that  the 
words  "my  sisters"  have  reference  to  the 
single  sisters,  and  are  to  be  construed  in  the 
sense  of  "my  said  sisters";  that  the  forego- 


ing construction  gives  force  and  effect  to  all 
the  provisions  of  the  will,  whereas  any  oth- 
er Interpretation  would  be  inconsistent  with 
the  intention  of  the  testator. 

[2, 3]  The  parties  to  the  action  who  did 
not  appeal  are  not,  however,  entitled  to  any 
benefit  from  the  foregoing  construction  of 
the  wiU,  for  the  reason  that  they  were  con- 
tent to  accept  the  shares  accorded  them  un- 
der the  will  as  construed  by  the  circuit  court, 
and  took  no  steps  to  reverse  or  modify  the 
decree  of  that  court  Nor  are  the  appellants 
entitled  to  a  modification  or  reversal  of  the 
decree  for  the  reason  that  it  was  not  preju- 
dicial to  their  rights,  as  it  was  more  favor- 
able to  them  than  the  law  allowed.  Shell 
V.  Young,  32  S.  G.  462,  11  S.  E.  299. 

Judgment  affirmed. 

WATTS,  ERASER,  and  GAGE,  JJ.,  concur. 

HYDRICK,  J.,  did  not  hear  the  argumfflit 
or  participate  in  the  decision  of  this  case. 
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READ  V.  ATLANTIC  COAST  LINE  R.  CO. 
etal.    (No.  9627.) 

(Supreme  Court  of  South  Carolina.     Feb.  17, 
1917.) 

Carbiebs  ®=»381(4)  —  Cabbiaoe  of  Passen- 
gers— EfjECTioN  or  Passenger— Tender  of 
Fare — OPPoRTUNrrr  to  Purchase  Ticket. 
Evidence  that  the  ticket  office  was  closed  at 
a  time  35  minutes  before  the  train  actually  de- 
parted, without  evidence  that  it  remained  clos- 
ed from  that  time  until  the  departure  of  the 
train,  is  not  sufficient  to  warrant  a  finding  that 
the  plaintiff,  in  an  action  for  his  ejection  from 
the  train,  had  no  reasonable  opportunity  to  pur- 
chase a  ticket  before  boarding  the  train. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  R.  W.  Memminger, 
Judge. 

Action  by  Frank  Read  against  the  Atlantic 
CJoast  Line  Railroad  CompEiny  and  another. 
Judgment  for  the  plaintiff  against  the  named 
defendant,  and  that  defendant  appeals. 
Judgment  reversed. 

The  complaint  in  the  case  was  as  follows: 
The    plaintiff   above   named,    complaining   of 
the  defendants  above  named,  alleges: 

(1)  That  the  Atlantic  Coast  Line  Railroad 
Company  is  now,  and  was  at  the  times  hereinaft- 
er mentioned,  a  corporation  duly  organized  and 
chartered  by  and  under  the  laws  of  the  states  of 
South  Carolina,  North  Carolina,  and  Virginia, 
and,  as  such,  owns  and  operates  lines  of  rail- 
roads in  the  state  of  South  Carolina,  having 
agents  and  officers  therein,  in  the  transaction  of 
business. 

(2)  That  W.  W.  Bloufit  is  now,  and  was  at 
the  times  hereinafter  mentioned,  a  citizen  of  the 
state  of  South  Carolina,  and  resides  at  Charles- 
ton in  said  state. 

(3)  That  Frank  Read,  the  plaintiff  above 
named,  is  now,  and  was  at  the  times  hereinafter 
mentioned,  a  citizen  of  the  state  of  South  Caro- 
lina, residing  in  the  county  of  Berkeley. 

(4)  That  heretofore,  on  the  lOth  day  of  April, 
1914,  the  plaintiff  above  named  presented  him- 
self at  the  ticket  office  of  the  defendant  above 
named  for  the  purpose  of  purchasing  a  ticket 


AsaFor  other  eases  see  same  topic  and  KBt-NUMBBR  In  all  Key-Numbered  Dlgnta  and  Induw 

Digitized  by  VjUUVIC 


S.G) 


RBAD  V.  ATIiANTIC  COAST  LINE  K.  CO. 


379 


food  for  transportation  on  train  No.  79,  from 
[oncks  Comer  to  Otranto.  That  Otranto  is 
a.  station  on  the  line  of  said  road,  between 
Moncks  Corner  and  Charleston,  S.  C.  That  the 
plaintiff  was  unable  to  secure  a  ticket  when  he 
applied  for  the  same,  and  that  he  left  the  depot 
and  returned  in  a  abort  while,  and  that  the 
train  was  then  approaching  the  station  at 
Moncks  Comer,  and  that  he  called  the  attention 
of  W.  W.  Blount,  conductor  on  said  train,  to  the 
fact  that  he  had  been  unable  to  purchase  a 
ticket  and  asked  for  a  few  momenta  in  which  to 
do  so.  That  he  thereupon  undertook  to  purchase 
from  the  agent  of  the  defendant  company  at 
Moncks  Comer  a  ticket  to  Otranto,  and,  while 
he  was  in  the  act  of  purchasing  said  ticket,  the 
said  conductor  gave  signal  for  the  train  on 
which  he  desired  to  take  passage  to  depart,  and 
he,  while  the  said  train  was  in  motion,  found 
it  necessary  to  enter  the  coach  for  colored  pas- 
sengers and  pass  through  said  coach  into  the 
proper  coach. 

(5)  That,  as  the  said  train  pulled  away  from 
Moncks  Comer,  the  plaintiff  above  named  was 
approached  by  the  conductor  of  said  train,  W. 
W.  Blount,  who  demanded  his  fare,  and  that 
the  plaintiff  handed  to  the  conductor  40  cents 
in  lawful  money,  the  same  being  the  fare  from 
Moncks  Comer  to  Otranto,  and  a  ticket  from 
Otranto  to  Charleston,  which  said  ticket  was 
accepted  and  punched  by  the  said  conductor. 

And  the  plaintiff  further  alleges:  That  the 
said  conductor,  after  having  accepted  the  amount 
hereinabove  named  and  the  ticket  hereinbefore 
referred  to,  demanded  the  sum  of  15  cents,  and 
the  plaintiff  declined  and  refused  to  pay  such 
further  fare;  the  amount  which  he  had  already 
paid  being  the  fare  from  Moncks  Corner  to 
Otranto,  and  the  ticket  so  presented  and  accept- 
ed from  Otranto  to  Charleston  being  the  neces- 
sary fare  from  Otranto  to  Charleston.  That  the 
plaintiff  informed  the  conductor  that  he  had 
attempted  to  purchase  a  ticket  at  Moncks  Cor- 
ner, bat  was  unable  to  do  so,  as  the  office  was 
closed,  and  that  he  presented  himself  at  the 
ticket  office  a  reasonable  time  before  the  ar- 
rival of  the  train  for  such  purpose. 

(8)  That  the  conductor  was  rude  to  plaintiff, 
speke  to  him  in  an  angry,  discourteous,  and 
abusive  manner,  and  raised  his  hand  as  if  to 
strike  plaintiff,  and  informed  plaintiff  and  shout- 
ed at  plaintiff  that,  unless  be  paid  the  additional 
15  cents  he  would  eject  and  expel  him  from  the 
train  and,  without  giving  to  plaintiff  an  oppor- 
tunity to  explain  or  discuss  the  situation,  took 
hold  of  plaintiff  in  a  rough,  rude,  and  vindictive 
manner,  tearing  the  clothing  of  the  plaintiff, 
and  Jerked  him  around  forcibly  and  violently, 
bruised  and  otherwise  ill  treated  plaintiff,  held 
him  np  to  public  scorn,  ridicule,  and  criticism ; 
the  coach  in  which  plaintiff  was  riding  being  oc- 
copied  by  many  passengers,  both  male  and  fe- 
male. 

(7)  That  while  plaintiff  wag  being  thns  drag- 
ged around  in  said  passenger  coach  of  the  de- 
fendant company,  by  the  said  conductor,  a  friend 
and  relative  of  plaintiff,  in  order  to  save  plain- 
tiff from  further  punishment,  offered  to  pay  to 
the  said  conductor  such  sum  as  was  demanded 
for  the  transportation  of  plaintiff  to  his  desti- 
nation, and  the  said  conductor  thereupon  de- 
manded payment  of  the  further  sum  of  75 
cents  (which  said  sum  was  in  addition  to  the 
amount  already  paid),  which  said  sum  of  75 
cents  was  paid  by  said  friend  and  relative  (Joe 
Goldberg)  and  accepted  by  the  said  conductor; 
the  said  sum  of  75  cents  being  the  fare  from 
Moncks  Corner  to  Charleston. 

(8)  That  by  reason  of  the  negligent,  vicious, 
wanton,  willful,  and  reckless  acts  or  the  de- 
fendants above  named,  in  ill  treating,  assaulting, 
bruising,  and  humiliating  plaintiff  on  train  on 
which  he  was  a  passenger,  he  has  been  damaged 
in  the  sum  of  125,000. 

Wherefore    the    plaintiff   demands    judgment 


against  the  defendants  In  the  gam  of  $25,000  and 
costs  of  this  action. 

The  answer  of  the  Atlantic  (3oast  Line 
Railroad  Company  was  as  follows: 

The  defendant  Atbintic  Coast  Line  Railroad 
(Company,  answering  the  complaint  herein,  says: 

First.  It  denies  each  and  every  allegation  con- 
tained in  the  said  complaint  not  hereinafter  spe- 
cifically admitted  or  denied. 

Second.  Answering  the  first  paragraph  of  said 
complaint,  the  defendant  says  that  it  is  a  corpo- 
ration organized  and  chartered  by  and  under  the 
laws  of  the  state  of  Virginia. 

Third.  It  admits  the  allegations  contained  in 
the  second  and  third  paragraphs. 

Fourth.  Answering  the  fourth  paragraph,  the 
defendant  admits  that  Moncks  Comer  and 
Otranto  are  stations  on  defendant's  line  of  rail- 
road; but,  on  information  and  belief,  denies  the 
remaining  allegations  of  said  paragraph. 

Fifth.  Answering  the  allegations  contained  in 
the  fifth  paragraph,  the  defendant  says  that  the 
plaintiff,  at  the  time  mentioned  in  said  para- 
graph, boarded  defendant's  train  without  a  ticket 
and  tendered  to  defendant's  conductor,  W.  W. 
Blount,  a  sum  of  money  which  was  10  cents  less 
than  the  legal  cash  fare  from  Moncks  (Corner  to 
Otranto,  offering  the  same  for  his  transporta- 
tion between  said  points.  And  defendant  further 
admits  that  demand  was  made  by  the  said  con- 
ductor upon  the  plaintiff  for  the  said  sum  of  10 
cents,  which  demand  was  refused  by  the  plain- 
tiff. And,  upon  information  and  belief,  the  de- 
fendant denies  the  remaining  allegations  of  said 
paragraph  five. 

Sixth.  Answering  the  allegations  contained  in 
the  sixth,  seventh,  and  eighth  paragraphs  of  the 
complaint,  the  defendant  denies  the  same. 

And  having  fully  answered  said  complaint,  de- 
fendant prays  that  the  same  may  be  dismissed, 
with  costs. 

Mordecal  &  Qadsden  &  Rntledge  and 
Octavus  Coben,  all  of  Charleston,  for  appel- 
lant B.  J.  Dennis,  of  Moncks  (Tomer,  and 
W.  Tnrner  Logan,  of  (Jbarleston,  for  re- 
spondent. 

GARY,  a  X  This  Is  an  action  for  actual 
and  punitive  damages,  alleged  to  have  been 
sustained  by  the  plaintiff,  through  tbe 
wrongful  acts  of  tbe  defendants,  in  attempt- 
ing to  eject  him,  with  force  and  violence, 
from  tbe  train  upon  whlcb  be  was  riding  as 
a  passenger,  after  he  bad  tendered  to  the 
conductor  tbe  amount  of  fare  allowed  by 
law.  Tbe  defendants,  In  Justification  of  their 
acts,  pleaded  that  the  amount  of  fare  ten- 
dered was  insufficient,  and  that  only  such 
force  was  used  as  was  necessary  to  eject 
tbe  plaintiff  from  tbe  train.  Tbe  facts  will 
mote  fully  appear,  by  reference  to  the  com- 
plaint and  answer,  which  wlU  be  reported, 
except  the  formal  parts  thereof.  The  de- 
fendants made  a  motion  for  a  nonsuit,  also 
for  tbe  direction  of  a  verdict;  but  both  mo- 
tions were  refused.  Tbe  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff,  against 
tbe  Atlantic  Coast  Line  Railroad  Company, 
for  .$5,000;  and  it  made  a  motion  for  a 
new  trial,  whereupon  the  court  ordered  that 
a  new  trial  be  granted,  unless  tbe  plaintiff 
would  remit  upon  tbe  record  $2,500  of  the 
verdict,  which  remission  was  accordingly 
made. 

Tbe  first  question  that  will  be  considered 
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Is  whether  there  was  any  testimony  tending 
to  show  that  the  plaintiff  was  denied  a  rea- 
sonable time,  within  which  to  purchase  a 
ticket,  by  reason  of  the  fact  that  the  ticket 
office  was  closed. 

The  regular  time  for  opening  the  ticket  of- 
fice was  12:05  o'clock;  the  train  was  sched- 
uled to  arrive  at  12:33  o'clock ;  on  the  day  in 
qnestlon,  the  train  was  delayed  and  failed  to 
arrive  nntll  12:53  o'clock.  The  plaintiff  tes- 
tified that  he  went  to  the  ticket  office  to  buy 
a  ticket,  about  36  minutes  before  the  train 
actually  arrived,  and  that  the  ticket  office 
was  then  closed;  that  the  bulletin  showed 
the  train  was  20  minutes  late,  and  he  then 
had  knowledge  of  such  fact;  that  he  return- 
ed to  his  store,  which  was  near  by,  and  did 
not  go  again  to  the  station  until  the  train 
was  approaching:  and  that  it  was  too  late 
to  buy  a  ticket.  The  plaintiff  did  not  Intro- 
duce any  testimony  whatever  to  show  that 
the  ticket  office  remained  closed  during  any 
part  of  the  time  after  he  returned  to  his 
store  and  before  the  arrival  of  the  train. 

It  Is  true  there  was  testimony  tending  to 
show  that  the  plaintiff  went  to  the  ticket 
office  about  35  minutes  before  the  train  ac- 
tually arrived,  and  that  the  office  was  then 
closed;  but  this  did  not  tend  to  show  that 
It  remained  closed  thereafter  until  the 
train  arrived ;  '  and  the  only  reasonable  In- 
ference from  the  testimony  Is  that  the  fail- 
ure of  the  plaintiff  to  buy  a  ticket  was  not 
the  direct  and  proximate  result  of  a  wrong- 
ful act  on  the  part  of  the  railroad  company, 
but  because  he  did  not  use  due  diligence. 

The  motion  for  nonsuit  should  have  been 
granted,  and  the  Judgment  Is,  accordingly, 
reversed. 

HTDRICK,  WATTS,  FRASEB,  and 
GAGE,  JJ.,  concur. 

aO«  S.  C.  368)  ^==" 

MOSELET  V.  CAROLINA,  0.  ft  O.  KT.  OF 

SOUTH  CAROLINA  et  al.     (No.  9607.) 

(Supreme  Court  of  South  Carolina.    Feb. 

10,  1017.) 

1.  Tbial  €=193(1)— Instbuotions—Invabiok 
OF  JTrKT's  Pbovince. 

It  was  not  error  for  the  court  to  tell  the 
jury  that  his  action  in  OTerruling  motion  for 
nonsuit  was  a  matter  of  law,  and  not  a  mat- 
ter from  which  the  jury  should  draw  inferences, 
where  he  did  not  rurtber  intimate  what  their 
verdict  should  be. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  436.] 

2.  Tbial  «=92S4(4)— Instbuotions— Intasior 
OP  Jubt's  Pbovinoe. 

It  was  not  error  for  the  court  to  charRe  the 
jury  the  various  conditions  of  their  findings 
whereby  the  plaintiff  would  be  precluded  from 
recovery. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  547.] 

3.  Trial  ®=>191(8)  —  Instbuctions— Chabob 
on   Facts. 

In  an  action  by  a  pedestrian  injured  at  a 
railway  station  by  a  moving:  train,  tne  instruc- 


tion that  the  statutes  require  railway  companies 
to  ring  the  bell  or  blow  the  whistle  continuous- 
ly for  a  distance  of  500  yards  before  passing 
over  any  public  crossing,  and,  .if  it  fails  to  do 
so,  the  jury  could  consider  such  failure  on  the 
issue  of  reckless  operation  and  of  punitive  dam- 
ages, was  not  objectionable  as  a  charge- on  facts. 
p}d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  430.] 

4.  Tbiai.    <S=>251(8)— Inbtbuctions— Rkspon- 

SIVENESS   to    ISSTTES. 

But  refusal  of  such  instruction  was  not 
prejudicial,  where  the  plaintiff  failed  to  allege 
negligent  or  reckless  operation,  since  it  was  then 
not  responsive  to  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  693.] 

5.  Railboads  «=>282(13)— Injubt  to  Person 

ON   TBAOK — iNSTBUCTIONS. 

Where  an  injured  pedestrian  in  leaving  a 
station  walked  diagonally  across  and  between 
and  along  tracks  in  the  trainyard  where  trains 
were  constantly  passing  and  was  injured,  the 
court  sufficiently  instructed  on  the  railroad's 
duty  to  warn  of  approaching  trains  when  it  said 
that  it  was  the  duty  of  those  in  charge  of  the 
train  to  give  notice  at  all  points  of  known  or 
reasonably  apprehended  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  921.] 

6.  Railboads  iS=»400(8)— Injubt  to  Pebson 
ON  Tback— DuTT  to  Wabn  or  Appboacii- 
iNG  Tbainb— Question  fob  Jubt. 

It  is  a  question  for  the  jury  what  duties, 
if  any,  a  railroad  owed  a  pedestrian  who  cross- 
ed tracks  diagonally  and  wallted  along  and  be- 
tween the  rails,  and  whether  it  gave  such  no- 
tice as  was  reasonable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1875.] 

7.  RAiLROAns  <S=>274(6)— Injury  on  Track- 
Negligence. 

A  railroad  may  assume  that  at  a  passenger 
station  with  five  tracks  on  which  trains  con- 
tinuously moved  in  both  directions  receiving  and 
discharging  passengers  a  pedestrian  would  take 
reasonable  precaution  against  the  approach  of 
a  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  872.] 

8.  Appeal  anu  Ebbob  ^s>1068(4)— Harmless 
ErroBt— Inbtbuotion»— ErFECT  OF  Verdict. 

Where  the  jury  in  an  action  by  a  pedestrian 
for  injuries  when  struck  by  a  train  found  no 
damages  for  plaintiff,  a  charge  on  the  measure 
of  damages  could  not  In  any  view  be  preju- 
dicial to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4228;  Trial,  Cent  Dig. 
S6o8.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;    T.  S.  Sease,  Judge. 

Action  by  Lillle  V.  Moseley  against  the 
Carolina,  Cllnchfleld  &  Ohio  Railway  of 
South  Carolina  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.    AfBrmed. 

The  sixth  request  to  charge  was  as  fol- 
lows : 

(6)  The  statnte  law  of  South  Carolina  re- 
quires railway  companies  to  ring  the  bell  or 
blow  the  whistle  continuously  for  a  distance  of 
500  yards  of  trains  before  passing  over  any 
public  crossing,  and,  if  a  railroad  fails  to  give 
these  signals,  the  jury  would  be  warranted  in 
considering  the  omission  of  the  railroad  to  so 
^ive  these  signals  in  determining  and  consider- 
ing the  question  of  reckless  operation  of  the 
train  so  failing  to  give  the  signals,  and  in  de- 
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tennining  the  question  of  punitive  damatres. 
Mack  ▼.  Bailway,  52  S.  O.  326,  29  S.  E.  905, 
40  L.  R.  A.  679,  68  Am.  St.  Kep.  913 :  Mason 
T.  Railway,  58  S.  C.  70.  36  S.  B.  440,  53  L. 
R.  A.  913,  79  Am.  St  Rep.  826;  Goodwin  v. 
Railway,  82  S.  0.  321,  64  S.  E.  242.  I  refuse 
to  charge  yon  6.    It  is  a  charge  on  the  facta. 

The  fifth  and  sixth  exceptions  referred  to 
are: 

(5)  In  refusing  plaintiFs  eighth  request  to 
charge,  which  was  as  foHows: 

"I  charge  yon,  gentlemen,  that  mental  suffer- 
ing and  injury  to  a  person's  nervous  system  re- 
siUting  directly  and  proximately  from  a  physical 
injury,  no  matter  how  alight  the  injury  may  be, 
are  snch  elements  of  damage  as  should  be  prop- 
erly considered  by  the  jury  in  determining  dam- 
ages. Mack  V.  Railway,  52  S.  C.  334  [29  S. 
E.  905,  40  L.  R.  A.  679,  68  Am.  St.  Rep.  0131." 

"1  charge  yon  further  that  yoa  have  a  right 
to  consider  in  estimating  damages  an  attack  of 
sudden  fright  or  an  exposure  to  imminent  peril 
in  determining  damage  to  the  nervous  system. 
It  has  been  held  by  the  Supreme  Court  of  your 
state  in  Mack  v.  Railway  that  a  sudden  attack 
of  fright  or  an  exposure  to  imminent  peril  might 
render  one  who  was  physically  strong  and  vig- 
orous weak  and  timid.  It  is  for  you  to  apply 
the  facts  in  this  case  as  you  view  them.  Mack 
V.  Railway,  52  S.  C.  335,  29  S.  E.  906,  40  L. 
R.  A.  679,  68  Am.  St  Rep.  913.  I  refuse  to 
charge  8,  both  sections.  It  is  charging  on  the 
farta." 

(6)  That  his  honor  erred  in  failing  to  charge 
the  propositions  of  law  contained  in  plaintiff's 
fifth,  sixth,  and  eighth  requests,  in  his  own 
language,  or  to  modify  the  said  requests  and 
charge  them. 

('Wynn  &  Hannon,  of  Spartanburg,  for 
appellant  Sanders  &  De  Pass  and  Jesse  W. 
Boyd,  all  of  Spartanburg,  and  F.  Barron 
Grler,  of  Greenwood,  for  respondents. 

WATTS,  J.  This  action  for  the  recovery 
of  damages  both  actual  and  punitive  for  al- 
leged personal  Injuries  snstalned  by  the  plain- 
till  was  tried  before  Judge  Sease  and  a  jury 
at  the  Spring  term  of  court,  1916,  for  Spartan- 
burg county,  and  resulted  In  a  verdict  in 
f^vor  of  the  defendants.  After  entry  of  judg- 
ment plaintiff  appeals,  and  by  six  exceptions 
alleges  error  on  the  part  of  the  circuit  court 
In  a  general  way  the  exceptions  present  the 
following  propositions: 

II]  1.  Was  it  error  for  the  court  to  tell 
the  Jary  that  the  action  of  the  court  in  oTer- 
ruling  the  motion  for  nonsuit  was  a  matter 
of  law,  and  not  a  matter  from  which  the 
jury  should  draw  Inferences?  This  exception 
Is  overruled  as  being  without  merit  The 
judge  did  not  In  any  manner  invade  the  prov- 
ince of  the  Jury,  and  did  not  In  any  man- 
ner infringe  on  their  province,  and  in  no  man- 
ner nsed  any  language  that  made  him  a  par- 
ticipant in  the  decision  of  the  facts  upon 
which  the  issue  depended.  He  cautioned 
the  jnry  as  he  Iiad  a  right  to  do,  hut  he  left 
the  whole  matter  to  them  to  determine  upon 
the  issues  in  the  case  and  find  what  the  facts 
were  and  in  no  manner  intimated  his  opinion 
on  the  facts  to  the  jnry  whose  exclusive  prov- 
Ince  It  was  to  decide  them. 

[2]  2.  Was  it  error  for  the  court  to  charge 
the  jury  the  various  conditions  of  their  flnd- 
Ines  whereby  the  plaintiff  would  be  precluded 


from  recovery?  We  see  no  prejudicial  error. 
The  judge  charged  the  legal  propositions  cor- 
rectly in  his  own  language  and  covered  the 
law  applicable  to  the  case  folly  along  this 
line  in  his  own  language,  as  he  had  the  right 
to  do,  and  the  plaintiff  conld  not  have  been 
prejudiced  as  complained  of  by  this  sound 
doctrine  announced  by  the  judge,  and  this 
exception  is  overruled. 

[3, 4]  3.  'Was  it  error  for  the  court  to  refuse 
to  diarge  that  the  jury  should  consider,  in 
determining  whether  they  would  award  puni- 
tive damages,  the  facts,  if  established  as 
facts  in  the  case,  that  the  dty  speed  ordi- 
nance was  being  violated  and  the  statutory 
signals  were  not  given?  (Third  and  fourth 
exceptions.)  The  judge  did  charge  that  a  vio- 
lation of  the  city  ordinance  was  negligence 
per  se.  He  was  in  error  in  refusing  the 
plaintiffs  sixth  request  He  refused  it  on 
the  ground  that  it  was  a  charge  on  the  facts. 
It  was  not  a  charge  on  the  facts,  but  em- 
bodied a  sound  proposition  of  law  as  laid 
down  by  this  court,  bnt,  while  it  was  a  sound 
proposition  of  law,  it  was  not  prejudicial 
in  this  case.  It  was  not  responsive  to  the 
allegations  of  the  complaint  There  was  no 
allegation  on  the  part  of  the  plaintiff  of  the 
negligent  and  reckless  operation  of  the  train. 
There  was  no  allegation  of  failure  to  prop-- 
erly  operate  the  train.  The  undisputed  facts 
in  the  case  show  that  the  plaintiff  was  not 
struck  at  a  public  highway  or  traveled  place 
within  the  statutes,  but  in  the  yards  of  the 
passenger  station  and  sheds  at  Spartanburg, 
S.  C.  She  had  gone  to  the  station  to  meet 
her  sister,  who  was  to  arrive  on  the  train 
from  Greenville.  The  train  arrived  and  left. 
Her  sister  did  not  come.  She  left  the  station 
and  walked  towards  Magnolia  street  under' 
the  shed  (a  perfectly  safe  place).  She  con- 
tinued walking  under  the  shed  until  the  C!oI- 
umbla  train  passed  Magnolia  street.  She 
then  turned  and  started  diagonally  across 
three  tracks  towards  the  far  comer  of  the 
intersection  of  the  third  track  with  the 
crossing.  She  crossed  the  two  first  tracks, 
and  she  saw  two  trucks,  one  stationary  and 
one  in  motion,  coming  towards  her.  She  then 
got  on  the  third  track  and  walked  on  it  In  the 
middle  of  it  She  took  a  few  steps  and  saw 
the  Carolina,  Clinchfield  &  Ohio  Railway 
train  backing  in,  a  short  distance  from  her. 
She  turned  towards  the  Union  Station  to  get 
off  of  the  track,  and  wtille  in  the  act  of 
getting  off  was  struck  and  knocked  off  by  the 
rear  coach  of  the  backing  train  and  knocked 
down.  The  evidence  shows  that  the  train 
that  struck  her  was  moving  at  the  rate  of 
from  4  to  6  miles  an  hour  until  It  got  with- 
in 8  or  10  feet  of  her,  when  the  emergency 
brakes  were  applied,  and  it  stopped  within 
10  or  12  feet  after  striking  her. 

[S]  Under  the  facts  in  the  case,  when  the 
judge  charged  the  plaintiff's  second  request, 
which  was,  "It  Is  the  duty  of  those  In  charge 
of  a  train  to  give  notice  at  all  points  of  , 
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known  or  reasonably  apprehended  danger," 
then  he  covered  the  law  applicable  to  the 
facts  of  the  case. 

[6]  The  defendant  was  In  the  due  course  of 
the  operations  of  its  trains  as  the  necessities 
of  Its  business  required,  moving  the  engines 
and  cars  In  the  yard  of  the  passenger  Union 
Station  for  the  purpose  of  receiving  and  dis- 
charging passengers,  and  It  was  for  the  jury 
to  determine  what  duties.  If  any,  linder  the 
circumstances.  It  owed  the  plalntUC,  and 
whether  or  not  It  gave  such  notice  at  the 
point  of  Injury  as  was  reasonable. 

[7]  The  defendant  had  the  right  to  assume 
that  at  a  passenger  station  with  five  tracks, 
trains  coming  in  both  ways  continuously  re- 
ceiving and  discharging  passengers,  a  person 
would  take  reasonable  precaution  against  the 
approach ;  yet  the  plaintiff  gets,  not  between, 
but  on,  the  track,  knowing  there  was  a  con- 
tinuous recurring  movement  of  cars,  without 
taking  a  reasonable  precaution  to  guard  her- 
self against  their  approach.  If  she  had  re- 
mained at  walking  under  the  shed  she  would 
have  been  safe.  Had  she  have  crossed  the 
tracKS  straight  Instead  of  diagonally,  had  she 
walked  between  the  tracks  instead  of  in  the 
middle  of  the  tracks,  she  would  have  escaped 
injury.  The  train  was  backing  so  slowly 
that  any  ordinary  care  on  the  part  of  the 
plalntUC  would  have  enabled  her  to  know 
the  train  was  coming  and  to  have  stepped 
to  place  of  safety. 

Under  the  charge  of  his  honor  It  was 
properly  left  to  the  Jury  to  say  under  all  of 
the  circumstances  of  the  case  If  any  signal 
should  be  given  at  the  place  of  the  injury, 
to  wit.  In  the  yards  of  the  passenger  depot 
of  the  defendants. 

-  [8]  As  to  the  fifth  and  sixth  requests  which 
complain  of  error  as  to  the  measure  of  dam- 
ages the  Jury  found  no  damages,  and  the 
charge  of  the  Judge  as  to  the  measure  of 
damages  could  not  in  any  view  of  the  case 
be  prejudicial  to  the  plalntUf. 

A  careful  examination  of  the  whole  record 
satisfies  US  that  the  verdict  in  the  case  Is 
such  that  any  fair-minded  Jury  would  find, 
and  we  do  not  see  that  any  such  error  has 
been  committed  as  was  prejudicial  to  the 
plaintiff  so  as  to  warrant  a  reversal  and 
grant  a  new  trial. 

All  exceptions  overruled. 

Judgment  affirmed. 

GARY,  C.J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur,     n 
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STATE  V.  WILEY.    (No.  9628.) 

(Supreme  Court  of  South  Carolina.     Feb.  17, 
1917.) 

1.  Cbiminal  Law  <8=»1172(1)   —  Apfkai,  — 

Habmless  Ebbob— Instructions. 

Where  counsel  for  accused  admitted  that  he 

failed  to  detect  the  errors  in  the  court's  charge 

when  it  was  read,  but  only  discovered  them  aft- 


er carefully  examining  the  written  charge  fur- 
nished by  the  stenographer,  the  errors  were 
harmless. 

[£)d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3128,  3154.] 

2.  CBiiaNAL  Law  «=»941(2)— Nkw  Trial— 
Newlt  Disco vebed  Evidence  —  "Cduuia- 
TivE  Evidence." 

Newly  discovered  evidence,  in  a  prosecution 
for  murder,  which  would  corroborate  defend- 
ant's testimony,  that  deceased  was  armed  and 
that  he  called  defendant  to  the  place  of  the  diffi- 
culty instead  of  d^endant  following  him,  is  not 
"cumulative,"  where  defendant's  testimony  alone 
contradicted  that  offered  by  the  state  on  those 
issues,  aupimenting  or  giving  force  to  the  evi- 
dence or  mcreasing  it  by  successive  additions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2329. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cumulative  Evidence.] 

3.  Cbiminal  Law  «=»9aO(3)  —  New  Tbiai  — 
Newlt  Discovebed  Evidence— Diligekcb. 

Lack  of  diligence  by  accused  in  securing  the 
testimony  at  the  former  trial  of  witnesses  pres- 
ent in  court  at  that  time  is  not  shown,  where 
he  did  not  know  that  the  witnesses  were  present 
at  the  difficulty,  or  had  any  personal  knowledge 
of  it,  where  the  witnesses  were  white  men  and 
the  defendant  colored. 

[Ed.  Note. — For  other  cases,  see  (Criminal 
Law,  Cent  Dig.  f  2319.] 

4.  Cbiminai,  Law  «=»938(1)— New  TbiaI/— 
Newlt  Discovebed  Evidence  —  Hatebiax- 

ITT. 

In  a  prosecution  for  murder,  where  defend- 
ant's testimony  alone  contradicted  evidence  by 
the  state  that  deceased  was  unarmed  and  that 
defendant  followed  him  to  the  scene  of  the  diffi- 
culty, newly  discovered  evidence  of  other  wit- 
nesses corroborating  defendant's  testimony  is 
material  and  would  probably  change  the  result 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  2306,  2312,  2313,  2315, 
2317.] 

Appeal  from  General  Sessions  drcalt 
Court  of  Union  County ;  H.  F.  Rice,  Judge. 

George  Wiley  was  convicted  of  manslaugh- 
ter, and  he  appeals  from  the  Judgment  of 
conviction  and  from  refusal  of  bis  motion 
for  new  trial.  Order  denying  new  trial  re- 
versed, and  new  trial  granted. 

Macbeth  Young,  of  Union,  for  appellant. 
A.  E.  Hill,  Sol.,  of  Spartanburg,  and  John  K. 
Hambiln,  of  Union,  for  the  State. 

WATTS,  J.  The  defendant,  CSeorge  WUey, 
was  tried  for  murder  at  the  February  term 
of  court,  1915i  before  Judge  Smith  and  a  Ju- 
ry, and  found  guilty  of  manslaughter  and 
sentenced  to  serve  a  sentence  of  eight  years 
at  hard  labor.  Later  a  motion  for  a  new 
trial  was  made  before  Judge  Rice  on  the 
grounds  of  after-discovered  evidence.  This 
motion  was  refused  and  appeal  taken  to  this 
court,  the  first  being  on  exceptions  made 
from  the  charge  of  Judge  Smith,  and  the  oth- 
er from  the  order  of  Judge  Rice  refusing  the 
motion  for  a  new  trial  on  after-discovered 
evidence. 

As  to  the  exceptions  to  the  first  appeal: 
They  are  three  in  number.  At  the  hearing 
before   this   court,   the   first  exception   waa 
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abandoned.  The  other  exceptions  must  be 
oTemiled  as  being  without  merit  and  tech- 
nical. 

[1]  The  appellant's  counsel  frankly  admit- 
ted at  the  bearing  on  appeal  that  he  paid 
particular  attention  to  the  trial  judge's 
(diarge  at  the  hearing  in  the  circuit  court  and 
failed  at  that  time  to  detect  any  error  in  It 
and  only  concluded  later,  after  carefully  ex- 
amining the  charge  when  funished  by  the 
stenographer  with  it,  that  there  was  error, 
and  thereupon  filed  the  exceptions  relied  on 
In  here.  This  convinces  us  that  there  was  no 
such  error  as  was  prejudicial  to  the  defend- 
ant. If  the  distinguished  counsel  of  appel- 
lant fblled  to  detect  any  error,  then  the  jury 
could  not  have  been  misled  by  the  judge's 
charge  to  such  an  extent  as  to  have  prejudic- 
ed the  defendant,  and,  while  the  charge  was 
not  strictly  in  accord  with  the  principles 
laid  down,  it  was  harmless  and  in  no  wise 
prejudicial  in  the  case,  and  these  exceptions 
are  overruled. 

As  to  the  exceptions  to  Judge  Rice's  order 
refusing  the  motion  for  a  new  trial,  Judge 
Rice's  order  finds  as  to  the  evidence  present- 
ed: (1)  That  the  evidence  Is  material.  (2) 
That  It  could  not  with  reasonable  diligence 
have  been  obtained  in  time  to  present  at 
the  trial  Is  doubtful,  and  that  it  was  fa- 
tally defective  in  the  third  and  fourth  par- 
ticulars which  were:  (3)  It  must  not  be 
merely  cumulative.  (4)  Must  be  such  that,  if 
it  had  been  presented  at  the  trial,  it  would 
in  all  probability  have  changed  the  result, 
and  secured  the  acquittal  of  the  defendant. 

[2]  We  think  his  honor  was  in  error  in 
finding  that  the  evidence  offered  was  merely 
cumulative.  It  was  more  than  merely  cumn- 
lative;  it  gives  more  testimony  from  disin- 
terested witnesses  and  throws  light  on  and 
elucidates  the  points  at  Issue.  "Cumulative 
evidence"  is  "augmenting  or  giving  force" 
to  the  evidence  or  "increasing  it  by  succes- 
sive additions."  The  proposed  new  evidence 
was  to  contradict  the  state's  evidence  that 
the  deceased  was  uaarmed,  and  that  defend- 
ant followed  him,  having  previous  to  that 
time  made  threats  against  htm,  and  to  show 
that  the  deceased  was  armed,  and  that  the 
defendant  did  not  follow  him,  but  was  called 
by  the  deceased  before  defendant  went  where 
deceased  was;  that  defendant  made  no 
threats.  All  the  new  evidence  was  In  dero- 
gation of  the  state's  testimony,  and,  under  all 
facts  and  circumstances  developed  in  the 
case,  due  diligence  was  exercised  by  the  de- 
fendant and  his  counsel;  the  evidence  was 
material,  in  that  It  corroborated  the  evidence 
of  the  defendant,  who  was  the  only  witness 
In  his  behalf,  who  testified  on  the  part  of  the 
defense  as  to  the  actual  facts  at  the  occur- 
rence when  the  deceased  was  killed. 

[3]  The  new  evidence  offered  could  not 
have  been  ascertained  by  the  defendant  or 
bis  counsel.     The  defendant  did  not  know 


that  the  witnesses,  who  now  come  forward, 
were  present  at  the  scene  of  the  dlfl3culty 
and  eyewitnesses  thereto  within  sight  and 
bearing,  and  had  no  reason  to  believe,  even 
when  they  were  in  court,  that  they  were 
there  other  than  as  character  witnesses.  Da- 
vis and  Mobley  were  white  men,  the  defend- 
ant a  humble  colored  man;  and  It  would 
have  been  in  poor  taste  for  defendant  or  his 
counsel  to  have  sought  them  out  and  Inquired 
of  them  what  they  were  there  to  testify  to. 
They  say  they  were  on  the  premises  where 
the  homicide  occurred  and  did  what  they 
could  to  suppress  and  conceal  that  fact.  The 
defendant  did  not  know  they  were  there  and 
had  no  reason  to  think  or  suspect  that  they 
were  cognizant  of  any  facts  that  took  place 
that  night,  and  no  doubt,  when  they  Inform- 
ed his  counsel  of  what  tiiey  knew,  it  was  a 
great  surprise  both  to  the  defendant  and  his 
counsel. 

[4]  We  think  the  evidence  offered  was 
newly  discovered  material  and  would  proba- 
bly have  changed  the  result  of  the  trial,  and 
not  merely  "cumulative,"  and  we  think  his 
honor  was  in  error  In  refusing  the  motion 
because  the  alleged  newly  discovered  evi- 
dence was  merely  cumulative.  The  evidence 
offered  as  newly  discovered  Is  so  directly  ap- 
plicable to  the  points  at  issue  in  the  case,  in 
that  it  gives  more  testimony  and  throws 
light  and  elucidates  just  how  the  killing 
took  place,  the  condition  of  the  parties,  who 
was  armed  and  who  was  not,  who  brought  on 
the  difficulty,  and  the  mental  attitude  of  the 
parties  to  each  other,  and  whether  or  not 
there  was  a  frame-up  on  the  part  of  the 
state's  witnesses  to  convict  the  defendant, 
that  in  our  opinion  it  would  amount  to  e  de- 
nial of  justice  not  to  grant  a  new  trial  and 
allow  the  case  to  be  retried  in  order  that 
both  the  state  and  defendant  get  the  benefit 
of  the  newly  discovered  evidence  and  arrive 
at  a  verdict  with  all  the  facts  before  them. 

We  think  his  honor's  finding  that  the  par- 
ticulars mentioned  In  the  third  and  fourth 
paragraphs  are  fatally  defective  should  be 
reversed,  and  a  new  trial  ordered. 

New  trial  granted. 

GARY,  0.  J.,  and  HYDRIOK,  FRASER, 
and  GAGC  JJ.,  concur. 
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STATE  V.  GRIOE.     (No.  0578.) 

(Supreme  Court  of  South   CaroUna.     Feb.  8, 
1917.) 

Cbiminal  I.AW  <S=>77o(3)—I>EFENSit— Alibi— 

Instkuction. 
In  a  prosecution  for  sale  of  liquor,  in  which 
the  accused  set  up  an  alibi,  instructions  that, 
"The  sole  question  for  your  determination  is 
whether  or  not  tlie  accused  sold  one-half  pint  of 
whisky  to  •  •  'as  alleged  in  this  bill  of 
indictment,"  and  "take  along  with  you  the  sole 
issue  in  the  case,  give  the  defendant  the  benefit 
of  every  reasonable  doubt,"  and  that  if  defend- 
ant was  not  at  the  place  where  he  is  alleged 
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to  have  gold  the  inrhiiky,  he  coald  not  have  com- 
mitted the  crime,  gave  full  effect  to  the  defend- 
ant's alibi,  since  the  alibi  was  merely  the 
means  of  disproving  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1834.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Blchland  County;  Mendel  L.  Smitb^ 
Judge. 

J.  N.  Grlce  was  convicted  of  selling  liquor, 
and  he  appeals.    Affirmed. 

A.  W.  Holman,  of  Columbia,  for  appellant 
W.  Hampton  Cobb,  Sol.,  of  Columbia,  for  tbe 
State. 

FRASER,  J.  The  appellant  was  indicted 
for  selling  liquor.  He  pleaded  not  guilty  and 
set  up  an  alibi.    His  honor  said  to  the  jury: 

"So  go  to  your  room;  talie  along  with  you 
the  sole  issue  in  the  case;  give  the  defendant 
the  benefit  of  every  reasonable  doubt" 

The  appellant  contends  that  tills  prevented 
the  Jury  from  considering  the  alibi.  This  is 
the  only  question  raised  in  this  case.  At 
another  place  in  the  charge,  Judge  Smith 
said: 

"The  sole  question  for  your  determination  is 
whether  or  nbt  the  accused  sold  one-half  pint 
of  whisky  to  one  J.  F.  Hinton,  aa  alleged  in 
this  bill  of  indictment" 

That  was  an  accurate  statement  The  alibi 
was  merely  a  means  of  disproving  the  charge. 
He  told  the  jury  that  if  the  defendant  was 
not  at  the  place  where  he  is  alleged  to  have 
sold  the  whisky,  he  could  not  have  committed 
the  crime.    Full  effect  was  given  to  the  alibL 

The  exception  is  overruled,  and  the  judg- 
ment is  affirmed. 

(79  W.  Vb.  B«8) 

ALKIRB  T.  ALKIRB  ORCHARD  CO. 

(No.  3152.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  e,  1917.) 

(Syllalnu  ly  the  CourtJ 

1.  Masteb  and  Servant  «=>8(3)  —  Euplot- 

ICBNT   CONTBACT— TEBMINATION. 

A  contract  for  worli  and  labor  which  pro- 
vides for  a  monthly  salary  to  be  paid  by  one 
party  to  the  other  and  docs  not  specify  any  term 
of  employment  may  be  terminated  at  the  end 
of  any  month  by  either  of  the  parties  thereto. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  10,  17.] 

2.  FBAtJDS,  Statute  ot  €=353— Eiiflothent 
CoNTBAor— Tebm. 

A  contract  of  employment  for  one  year,  the 
term  of  such  employment  to  begin  at  a  date  in 
the  future,  is  such  a  contract  as  cannot  be  per- 
formed within  a  year,  and  to  be  binding  under 
the  provisions  of  section  1  of  chapter  08  of  tlie 
Code  of  1013  (sec.  4171)  must  be  evidenced  by 
a  writing  signed  by  the  party  to  be  charged 
tliereby,   or  his   agent 

[Eid.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  }{  60,  80,  02.] 

3.  Fbauds,   Statute  of  <S=»152(l)-^0sncE8 
OF  THE  Peace— Pleading. 

In  an  action  brouglit  t>efore  a  Justice  of 
the  peace  the  statute  of  frauds  need  not  be  spe- 
cially [beaded,  but  may  be  proven  in  defense  of 


snch  suit  under  an  answer  denying  the  plain- 
tiff's right  to  recover. 

[Jgd.  Note.— For  other  cases,  see  FVauds.  Stat- 
ute of.  Cent  Dig.  K  363,  364,  371,  372.] 

4.  WoEK  AND  Labob  <S=>28(1)  —  Action  «>k 
Compensation— BuBDEN  of  Pboof. 
In  order  to  a  recovery  for  work  and  labor 
performed  upon  a  quantum  meruit  the  party 
seeking  such  recovery  must  show  that  eudi 
work  and  labor  was  performed  under  such  cii^ 
cumstances  as  will  imply  a  contract  to  pay  for 
the  same,  and  must  further  show  the  extent 
and  amount  of  such  work  and  labor  performed 
by  him,  and  the  reasonable  value  thereof. 

[Ed.  Note.— For  other  cases,  see  Work  and 
liSbor,  Cent  Dig.  {  65.] 

Error  to  Circuit  Court,  Mineral  County. 

Action  by  O.  J.  Alkire  against  the  Alklre 
Orchard  Company.  Judgment  for  defendant, 
and  plaintiflF  brings  error.    Affirmed. 

W.  H.  Orifflth,  of  Keyser,  for  plaintltr  in 
error.  Taylor  Morrison,  of  Keyser,  for  de- 
fendant in  error. 

RITZ,  J.  In  the  year  1007  the  defendant, 
Alklre  Orchard  Company,  was  formed.  The 
plaintiff  was  active  in  the  organization  of 
this  company.  He  was  interested  in  it  as  a 
stockholder,  and  at  its  oi-ganization  he  was 
made  Its  manager  at  a  salary  of  $50  a  month. 
He  continued  to  be  its  manager  under  an  ap- 
pointment from  the  board  of  directors  from 
the  time  of  its  organization  until  the  fall  of 
1012.  His  salary  as  manager  had  been  in- 
creased from  time  to  time,  but  in  the  fall  of 
1912  he  conceived  the  Idea  that  he  was  not 
being  paid  sufficient  compensation  for  bis 
services.  The  defendant  company's  board  of 
directors  would  not  agree  with  him  at  that 
time  as  to  the  amount  of  salary  he  should 
receive,  and  he  left  the  service  of  the  com- 
pany. However,  in  March,  1913,  the  board 
of  directors  of  the  defendant  company  passed 
a  resolution  In  the  following  words: 

"On  motion  of  Mr.  J.  H.  Markwood,  R.  A. 
Welch  was  instructed  to  prepare  a  contract 
with  Mr.  C.  J.  Alkire,  which  was  as  follows: 
This  agreement  entered  into  this  the  6th  day 
of  March,  1913,  between  the  Alklre  Orchard  Co., 
a  corporation  of  the  first  part  and  C  J.  Alkire 
of  the  second  part,  witnesseth  that  the  said  par- 
ty of  the  first  part  agrees  to  employ  the  said 
C.  J.  Alkire  as  manager  of  its  orchards  near 
Keyser  at  a  salary  of  one  hundred  dollars  per 
month,  said  salary  to  begin  when  said  C.  J. 
Alkire  commences  work.  'The  said  C. 'J.  Alkire 
is  to  be  nnder  the  direction  and  control  of  the 
directors  of  said  company  and  to  perform  only 
Budi  labor  and  expend  such  money  as  the  said 
directors  may  instruct  The  said  party  of  the 
first  part  is  to  furnish  feed  for  one  horse  for  the 
said  manager.  In  consideration  of  the  above  tho 
said  C.  J.  Alkire  agrees  to  give  ids  entire  time 
to  the  management  of  the  orchards  of  tlie  party 
of  the  first  part  and  to  perform  such  labor  and 
expend  only  such  money  as  said  directors  may 
instruct  him  to  expend  and  perform.  In  wit- 
ness whereof  the  said  party  of  the  first  part  has 
caused  this  instrument  to  be  signed  liy  its  presi- 
dent and  attested  by  its  secretary  and  its  cor- 
porate seal  to  be  affixed  and  the  said  C.  J.  Al- 
kire has  signed  and  sealed  the  same.  On  motioa 
it  was  ordered  that  the  secretary  be  instructed 
to  employ  a  manager  for  the  upper  orchard  and 
one    for    the    lower    orchard    providing    OL     J. 
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AJkire  do«8  not  accept  the  offer  made  to  him 
this  day  by  the  company." 

It  will  be  observed  that  this  resolution  em- 
bodies  a  proposed  contract  to  be  entered  In- 
to between  the  plaintiff  and  the  defendant, 
by  whicdt  the  defendant  again  proposed  to 
onploy  the  plaintiff  as  its  manager,  at  a 
salary  of  $100  per  month.  This  contract  was 
never  formally  executed  by  the  parties,  but 
immediately  upon  the  passage  of  this  order 
by  the  board  of  directors  of  the  company  the 
plaintiff  accepted  the  employment  in  accord- 
ance with  the  terms  of  this  resolution  and 
the  proposed  contract  embodied  In  It,  and 
entered  upon  such  employment.  During  the 
remainder  of  the  year  1913  he  was  regularly 
paid  $100  for  each  month  of  said  year.  The 
board  of  directors  of  said  company  on  the 
20th  of  January,  1914,  passed  a  resolution  as 
follows: 

"On  motion  C.  J.  Alkire  wna  made  manager 
of  the  company  at  the  same  salary  as  last  year." 

Under  this  resolution  the  plaintiff  contin- 
ued In  the  service  of  the  company,  and  was 
paid  his  salary  regularly  each  month  until 
December,  1914,  when  the  board  of  directors, 
at  a  meeting  at  which  the  plaintiff  was  pres- 
ent, passed  the  following  resolution: 

"Oh  motion  it  was  ordered  that  from  this 
date  all  work  on  the  orchard  be  discontinued 
and  that  only  Roy  Simmons  be  employed  to  look 
after  the  orchard." 

Defendant  contends  that  under  the  resolu- 
tion adopted  by  the  board  of  directors  In 
December,  1914,  plaintiffs  employment  with 
it  ceased  at  that  time.  Plaintiff  contends, 
however,  that  under  the  contract,  as  shown 
by  the  minutes  passed  .by  the  board  of  di- 
rectors in  March,  1913,  he  was  employed  for 
one  year  from  the  1st  day  of  March,  1913,  to 
the  Ist  day  of  March,  1914,  and  that  the  res- 
olution passed  on  the  20th  day  of  January, 
1914,  had  the  effect  of  employing  him  for  an- 
other year  from  the  explratlan  of  his  first 
employment  Plaintiff  admits  that  his  only 
contract  of  employment  with  the  defendant 
company  for  the  year  beginning  March,  1913, 
is  that  embraced  in  the  minute  above  quoted, 
and  that  he  went  to  work  under  the  arrange- 
ment therein  stated  without  any  other  con- 
tract or  agreement  with  the  defendant  com- 
pany. The  defendant  refused  to  pay  the 
Iflalntlff  any  salary  for  the  months  of  Janu- 
ary and  February,  1915,  which  he  claims  was 
covered  by  his  contract  of  employment  He 
brought  his  suit  to  recover  salary  for  these 
two  months  at  the  rate  of  $100  per  month. 
Upon  a  trial  of  the  case  In  the  court  below 
the  defendant  demurred  to  the  evidence,  and 
the  court  rendered  judgment  for  the  defend- 
ant upon  such  demurrer,  and  from  this  judg- 
ment this  writ  of  error  is  prosecuted. 

[1]  Can  the  plaintiff  claim  a  contract  for 
one  year  under  the  arrangement  set  out  In 
the  minntes  of  the  board  of  directors  above 
referred  to?  It  will  be  observed  that  the 
prc^Kwal  made  by  the  defendant  company  to 
the  plaintiff  under  whldi  he  accepted  em- 
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ployment  in  March,  1913,  does  not  provide 
for  the  continuance  of  such  employment  for 
any  particular  time,  but  simply  provides  for 
his  employment  as  manager  at  a  salary  of 
$100  per  month.  He  does  not  contend  that 
at  this  time  there  was  any  understanding 
other  than  that  expressed  in  the  minutes  of 
the  board  of  directors  above  set  out.  From 
this  it  is  quite  clear  that  his  employment  was 
simply  a  monthly  employment,  and  could  be 
terminated  at  the  end  of  any  month,  either 
by  himself  or  by  the  defendant.  Elliott  on 
Contracts,  {  176;  Tubbs  v.  Cummings  Oo., 
200  Mass.  555,  86  N.  B.  921;  Mchols  v.  Coola- 
han,  10  Mete.  (Mass.)  449;  Moss  v.  Decatur 
Iiand  Improvement  &  Furnace  Co.,  93  Ala. 
269,  9  South.  188,  80  Am.  St  Rep.  55;  Crone- 
mlllar  v.  Duluth-Superior  Milling  Co.,  134 
\\na.  248,  114  N.  W.  432. 

[2]  He  says,  however,  that  in  January, 
1914,  when  the  resolution  above  quoted  was 
passed,  retaining  him  as  manager  at  the 
same  salary  as  last  year,  there  was  an  agree- 
ment with  the  board  of  directors  that  the  em- 
ployment under  this  resolution  would  com- 
mence on  the  1st  of  March,  1914,  and  continue 
until  the  1st  of  March,  1915.  On  the  demur- 
rer to  the  evidence  we  must  take  this  state- 
ment as  true,  notwithstanding  It  is  con- 
troverted. The  defendant  however,  says 
that  even  if  he  did  have  such  verbal  con-, 
tract  with  the  directors  of  the  company, 
the  same  cannot  be  enforced  because  of  that 
provision  of  the  statute  of  frauds  which  re- 
quires that  any  contract  not  to  be  performed 
within  a  year  shall  be  in  writing.  Code,  c. 
98  (sea  4171).  The  plaintUTs  proof  in  re- 
gard to  his  verbal  contract  of  employmoit  is 
that  it  was  made  on  the  20th  day  of  January 
with  the  directors  of  the  company  at  a  meet- 
ing held  on  that  day;  that  it  provided  for  Ills 
employment  as  general  manager  of  the  com- 
pany at  a  salary  of  $100  per  month,  beginning 
on  the  1st  of  March,  1914,  and  ending  March 
1,  1915.  Is  this  agreement  such  an  one  as 
is  required  to  be  in  writing  by  the  provisions 
of  section  1  of  chapter  98  of  the  Code?  It 
vrill  be  seen  that  while  this  contract  was  for 
a  year's  employment  still  it  was  not  to  be 
performed  within  one  year  from  the  day  it 
was  made,  because  of  the  ffeict  that  the  em- 
ployment thereunder  would  not  b^in  untU 
some  time  after  the  making  of  the  contract, 
thus  extending  the  period  of  its  completion 
beyond  the  period  of  one  year  from  its  mak- 
ing. 

In  Lee  v.  Hill,  67  Va.  497,  12  S.  B.  1052,  24 
Am.  St  Rep.  666,  a  parol  contract  for  pei- 
sonal  services,  made  in  August  for  the  term 
of  one  year,  to  begin  on  the  1st  day  of  the 
ensuing  October,  is  held  to  be  a  contract  not 
capable  of  being  fully  performed  within  a 
year,  and  hence  not  enforceable  because  not 
in  writing. 

In  the  case  of  Parkersburg  MIU  Oo.  v.  Ohio 
River  Railroad  Co.,  50  W.  Va.  94,  40  S.  B. 
328,  a  contract,  providing  for  the  carriage 
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by  the  defendant  company  of  certain  freights 
for  one  year  at  a  certain  rate,  was  In  ques- 
tion. It  appeared  that  the  contract  was  made 
on  the  10th  of  December,  1899,  and  provided 
for  the  carriage  of  all  freights  of  the  plain- 
tiff of  a  certain  class  for  the  year  beginning 
January  1,  1900,  at  a  certain  rate.  The  de- 
fendant refused  to  perform  the  contract,  and 
charged  a  higher  rate  than  that  agreed  upon. 
Upon  a  suit  brought  by  the  defendant  to  re- 
cover the  excess  charged  the  court  held  that 
the  contract,  having  been  made  on  the  10th 
of  December,  and  the  performance  thereof 
not  to  be  cohipleted  until  the  31st  of  Decon- 
ber  of  the  following  year,  was  not  such  a  con- 
tract as  could  be  performed  within  one  year. 
The  law  Is  thus  stated  In  the  syllabus: 

"A  verbal  agreement  of  which  there  Is  no 
note  or  memorandum  in  writing  eigned  by  the 
agent  or  party  to  be  charged  thereby  and. which 
is  not  to  be  fully  performed  within  one  year 
from  and  including  the  date  of  its  making,  comes 
within  the  inhibitions  of  the  statute  of  frauds, 
and  cannot  be  enforced  by  actions  at  law." 

See,  also,  Klmmlns  v.  Oldham,  27  W.  Va. 
258 :  MlUer  v.  Wlsener,  46  W.  Va.  59,  30  S. 
B.  237;  Reckley  v.  Zenn,  74  W.  Va.  44,  81 
S.  K  565;  McClanahan  y.  Coal  &  Mining 
Co.,  74  W.  Va.  543, -82  S.  B.  752;  20  Cyc  206; 
29  Am.  &  Eng.  Buc  of  Law,  943. 

The  plalntUF,  however,  says  that,  even 
though  the  verbal  contract  relied  upon  by 
him  is  such  as  is  required  to  be  in  writing 
under  the  provisions  of  the  statute  of  frauds, 
the  defendant,  in  order  to  take  advantage  of 
this  statute,  must  specially  plead  it  This 
contention  is  answered  by  the  case  of  McClan- 
ahan V.  Coal  &  Mining  Co.,  supra.  In  that 
case  it  was  held  that  the  statute  of  frauds 
need  not  be  specially  pleaded,  but  may  be  re- 
lied np<m  under  the  general  issue  of  non 
assumpsit  This  being  an  action  originating 
before  a  justice,  certainly  no  greater  par- 
ticularity In  pleading  is  required  than  Is  re- 
quired in  actions  of  assumpsit  begun  in  the 
circuit  court. 

[3]  Plaintiff  contends  that  the  statute  of 
frauds  relied  upon  by  the  defendant  has  no 
application  to  his  contract,  because  of  the 
minute  made  by  the  board  of  directors  on 
the  20tb  of  January  showing  his  employment 
Even  if  a  minute  of  the  board  of  directors 
of  a  corporation  is  such  a  memorandum  in 
writing  as  will  relieve  against  the  statute  of 
frauds  (and  upon  tibls  question  we  express 
no  opinion),  still  the  minute  relied  upon  by 
the  plaintiff  for  the  purpose  cannot  have  that 
effect.  It  is  not  a  memorandum  of  any  such 
contract  as  he  sets  up,  but  is  a  memorandum 
of  a  contract  similar  to  the  contract  had  with 
l^laintifl  in  the  previous  year,  which,  as  we 
have  before  seen,  was  a  contract  of  employ- 
ment by  the  month. 

[4]  Plaintiff  further  contends  that,  even 
though  his  employment  bad  been  terminated 
by  the  board  of  directors,  and  he  was  not 
employed  under  a  contract  during  the  months 


of  January  and  February,  1915,  he  should  be 
allowed  to  recover  for  services  which  he 
actually  performed  for  the  company  during 
those  months.  He  sajrs  that  he  did  some  work , 
for  the  company  during  those  months  In  the 
way  of  moving  some  dead  trees  and  straight- 
ening up  around  the  orchard  of  the  defend- 
ant The  extent  of  this  work  performed  by 
him  does  not  appear,  nor  is  there  any  evi- 
dence whatever  as  to  its  value,  nor  can  it  be 
said  that  he  did  this  work  with  the  tacit  ap- 
proval of  the  board  of  directors  of  the  de- 
fendant company,  or  under  such  circumstanc- 
es as  would  imply  a  promise  to  pay  for  it  in 
the  face  of  the  resolution  adopted  by  that 
board  In  December,  1914.  Before  the  plain- 
tiff can  recover  on  the  quantum  meruit,  it  is 
necessary  for  him  to  show  that  he  performed 
the  services  for  the  defendant  under  sudi 
circumstances  as  will  raise  the  implication 
of  a  promise  to  pay  for  them.  Be  would 
have  to  show  the  extent  of  the  services  he 
performed  and  the  value  thereof.  He  has 
shown  none  of  these  things,  and  there  is  no 
evidence  upon  which  a  finding  could  be  based 
for  the  value  of  any  services  performed  by 
him  during  the  mouths  of  January  and  Feb- 
ruary. His  contention  that  he  should  be  al- 
lowed to  recover  on  the  quantum  meruit,  if 
he  falls  to  recover  on  Ids  contract,  is  there- 
fore without  merit 

The  Judgment  of  the  circuit  court  of  Miner- 
al county  is  clearly  right,  and  the  same  is 
affirmed. 

(79  W.  Va.  G6g) 
MARLOW  T.  RINGER  et  aL    (No.  3232.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  6,  1017.) 

(Syllahua  by  the  Court.) 

1.  OONBTTTtJnONAI,     liAW     €=3890.),     296(1)— 

Fraudulent  Convbtances  e=>3— Statutes 

€=»S2— Due  Process — Class  Leoislatiok— 

Freedom  of  Contract. 
Section  3a,  c.  T4,  Code  1913  (sec.  S.<«2). 
known  as  the  Bulk  Sales  Law,  is  not  invalid  aa 
class  legislation,  an  illegal  deprivation  of  prop- 
erty rights  without  due  process  of  law,  or  an 
unlawful  restraint  upon  the  freodom  or  liberty 
of  contract.  It  is  a  valid  regulation  in  the  ex- 
ercise of  the  police  power  of  the  state  to  pre- 
vent and  relieve  from  fraud  against  creditors. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Die.  S§  157,  825-829;  Fraudulent 
Conve.vanees,  Cent.  Dig.  {  5;  Statutes.  Cent 
Dig.  S  01.] 

2.  l^AUDULENT     C!ONVETANCE8     <S=>47— BULK 

SAa,ES— What  Constitutes— "Sale  of  Mer- 
chandise IN  Bulk." 
The  transfer  by  a  retail  grocery  merchant 
of  a  half  interest  m  his  business  and  stock  of 
goods  to  another,  in  consideration  of  his  placing 
m  the  store  a  quantity  of  goods  equal  in  value 
to  the  stock  then  owned  by  the  merchant,  with 
a  view  to  the  formation  of  a  copartnership  to 
continue  the  business  at  the  same  location,  con- 
stitutes a  "sale  of  merchandise  in  bulk,"  within 
the  purview  of  the  Bulk  Sales  Law,  "other- 
wise than  in  the  ordinary  course  of  trade  and 
in  the  regular  and  usual  prosecution  of  the  sell- 
er's business,"  and  is  void  in  toto  as  against 
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his  creditors,  except  apon  compliance  with  the 
conditions  of  that  act. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  J  84.] 

3.  Confusion  or  Goods  ^=>12— Bui.k  Sales 

— ^Remedies  of  CmsDrroB. 
Where  sach  Void  transfer  has  occurred,  and 
the  stock  owned  at  the  date  thereof  by  the 
seller  has  become  indistinznishably  commingled 
with  goods  subsequently  placed  in  the  store  by 
him  and  the  purchaser  to  replenish  the  stock 
for  current  sales,  a  creditor  of  the  vendor, 
whose  claim  antedated  the  sale  agreement  and 
is  in  port  secured  by  a  valid  deed  of  trust  on 
the  fixtures  and  in  part  reduced  to  judgment 
against  the  debtor,  may  enforce  the  trust  lien 
by  a  sale  of  the  fixtures  thereunder,  and  the 
judgment  by  a  sale  of  the  commingled  assets 
inder   an  execution  levied  thereon. 

[Ed.  Note. — For  other  cases,  see  Confusion  of 
Goods,  Centi  Dig.  !S  5-14.] 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  D.  B.  Marlow  against  J.  T.  Ringer 
and  others.  From  decree  for  defendants, 
plalntur  appeals.    Affirmed. 

Thomas  Coleman,  of  Parkersburg,  for  ap- 
pellant. George  H.  Harris  and  Marshall  & 
Porrer,  all  of  Parkersburg,  for  appellees. 

LYNCH,  P.  On  this  appeal  from  a  decree 
sustaining  the  constitutional  validity  of  the 
bulk  sales  statute  of  this  state,  and  declaring 
void  as  against  the  creditors  of  J.  T.  Ringer 
the  purchase  by  D.  B.  MJarlow  of  an  interest 
in  a  stock  of  groceries.  It  is  necessary  to  de- 
termine whether  that  statute  Is  within  the 
legislative  competency  as  not  beyond  the  re- 
strictions or  limitations  of  any  provision  of 
the  federal  or  state  Constitution,  and,  if  not 
repugnant  to  ^ther,  whether  upon  the  facts 
presented  the  transaction  between  plaintiff 
and  Ringer  violates  the  provisions  of  the  act. 

For  some  time  prior  to  September,  1913, 
Ringer  was  engaged  in  the  retail  sale  of 
groceries  in  the  dty  of  Parkersburg.  In  that 
month  he  and  Marlow  agreed  to  unite  in  the 
formation  of  a  partnership  to  continue  the 
business  at  the  same  location,  Marlow  to  pur- 
dutse  and  place  in  the  store  a  quantity  of 
goods  equal  in  value  to  the  stock  owned  by 
Ringer,  each  of  them  to  participate  equally 
in  the  results  of  the  Joint  enterprise. 

Without  the  actual  knowledge  of  Marlow, 
the  merchandise  and  fixtures  of  Ringer  thai 
were  incmnbered  with  the  lien  of  a  deed  of 
tmst,  duly  recorded,  executed  by  him  to  secure 
to  his  codefendant  Wenmouth  the  payment 
of  a  $450  note  due  at  six  months.  Nor  was 
he  then  aware  that  Ringer  was  also  indebted 
to  Wenmouth  in  two  other  notes  antedating 
the  tmst  deed,  but  not  secured  by  any  lien  on 
the  property.  In  the  year  1915,  the  notes 
being '  past  due  and  unpaid,  Wenmonth  at- 
tempted to  enforce  them  by  a  sale  under  the 
tmst,  aiid  by  the  levy  of  an  execution  issued 
npon  a  judgment  obtained  by  him  on  the  two 
unsecnred  notes.  To  enjoin  such  sales  and 
commit  the  property  to  the  custody  of  a  re- 
ceiver, and  for  other  relief,  Marlow  brought 


this  suit;  and  from  a  decree  applying  to 
the  Wenmouth  Indebtedness  the  $275  realized 
from  a  sale  of  the  merchandise  and  fixtures 
by  the  receiver  appointed,  he  has  appealed. 
[1]  In  what  respect  the  bulk  sales  statute, 
section  3a,  c.  74,  Code  (sec.  3832),  offends 
against  constitutional  requirements  is  not 
pointed  out  with  any  degree  of  definlteness. 
In  general  terms  It  is  contended  that  the  stat- 
ute is  an  illegal  deprivation  of  a  right  of  prop- 
erty without  due  process  of  law,  or  an  unlaw- 
ful restraint  upon  the  liberty  of  contract,  or 
a  special  law  in  violation  of  section  39,  art.  6, 
state  Constitution.  This  is  the  language  of 
the  act: 

"The  sale  in  bulk  of  any  part  or  the  whole  of 
a  stock  of  merchandise  otlierwise  than  in  the 
ordinary  course  of  trade  and  in  the  regular  and 
usual  prosecution  of  the  seller's  business,  shall 
be  fraudulent  and  void  as  against  the  creditors 
of  the  seller,  unless  the  seller  and  purchaser 
at  least  five  days  l>efore  the  sale,  make  a  writ- 
ten statement  showing  the  nature  and  character 
of  the  sale  and  property  to  be  sold  and  the 
price  to  be  paid  therefor,  and  unless  the  pur- 
chaser demands  and  receives  from  the  seller  a 
written  list  of  names  and  addresses  of  creditors 
of  the  seller,  with  the  amount  of  indebtedness 
due  or  owing  to  each  and  certified  by  the  seller 
under  oath,  to  be,  to  the  best  of  his  Icnowledge 
and  belief,  a  full,  accurate  and  complete  list  of 
his  creditors  and  of  his  indebtedness;  and  un- 
less the  purchaser  shall  at  least  five  days  be- 
fore taking  possession  of  such  merchandise  or 
paying  therefor,  notify  personally  or  by  regis- 
tered mail,  every  creditor  whose  name  and  ad- 
dress is  stated  in  said  list,  of  the  proposed  sale 
and  of  the  price,  terms  and  conditions  thereof. 
Sellers  and  purchasers  under  this  act  shall  in- 
clude corporations,  associations,  copartnerships 
and  individuals,  but  nothing  contained  in  this 
act  shall  apply  to  sales  by  executors,  adminis- 
trators, receivers,  assignees  under  a  voluntary 
assignment  for  the  benefit  of  creditors,  trustees 
in  bankruptcy  or  by  any  public  officers  under  ju- 
dicial process." 

The  necessity  for  legislation  of  this  charac- 
ter seems  to  be  vindicated  fully  by  the  per- 
sistent efforts  of  state  Legislatures  to  enact 
laws  restricting  sales  of  merchandise  in  bulk 
when  not  in  the  ordinary  course  of  trade,  ex- 
cept upon  compliance  with  certain  conditions 
prescrilied  by  the  various  enactments.  The 
earlier  attempts  to  meet  the  real  or  precon- 
ceived urgency  that  impelled  resort  to  relief 
against  transactions  of  this  character  failed 
to  secure  judicial  approval.  Frequently  they 
were  condemned  as  enactments  beyond  con- 
stitutional authorization  or  limitation  express 
or  lihplied.  The  avoidances,  however,  were 
met  finally  and  snccessfuUy  by  re-enactments 
deemed  essential  to  avoid  the  judgment  of 
organic  condemnation  pronounced  and  en- 
foroed  by  the  courts,  or  by  eliminating  provi- 
sions previously  held  invalid.  '  So  that  gen- 
erally these  statutes  now  are  upheld  as  en- 
tirely  free  from  constitutional  interdiction,  al< 
though  the  statutes  of  Ohio  and  some  other 
states  have  not  yet  obtahied  the  sanction  of 
their  appellate  courts. 

Unlike  the  act  now  considered,  the  acts  of 
some  of  the  states  declare  bulk  sales  of  mer- 
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cliandlse  only  presumptively  fraudulent,  as 
among  others  do  the  statutes  of  Idaho,  Okla- 
homa, and  Oregon,  while  ours  and  others  con- 
demn such  transactions  aa  fraudulent  and 
void  as  against  the  creditors  of  the  seller  ex- 
cept -when  the  parties  to  the  negotiations  ob- 
serve and  conform  to  the  publicity  require- 
ments, as  do  the  statutes  of  Indiana,  Maine, 
Montana,  Texas,  Michigan,  Tennessee,  Con- 
necticut, and  other  states.  See  collation  of 
cases  in  Boise  Association  of  Credit  Men  v. 
Bills,  26  Idaho,  438,  144  Pac.  6,  I/.  B.  A. 
1915E,  917,  note;  Johnson  v.  Beloosky,  263 
m.  863,  105  N.  E.  287,  37  Ann.  Cas.  414,  note. 
But  whelher  they  declare  fraudulent  and 
void,  or  presumptively  fraudulent,  sales  of 
merchandise  In  bulk  not  made  in  due  course, 
unless  such  provisions  are  observed,  the 
courts  generally  have  recently  held  the  acts 
not  objectionable  on  constitutional  grounds. 
Many  statutes  expressed  virtually  In  the 
same  language  as  ours,  notably  those  of  Ten- 
nessee, Michigan,  and  Connecticut,  have  been 
upheld,  as  shown  in  the  cases  cited. 

Tile  principle  underlying  the  later  decisions 
Is  that  a  statute  regulating  sales  of  merchan- 
'  dlse  in  bulk,  and  declaring  them  actually  or 
presumptively  fraudulent  as  to  creditors  if 
not  made  as  therein  authorized,  Is  not  subject 
to  the  ban  of  legislative  Incompetency  as  an 
Improper  exercise  of  the  police  power  inher- 
ent In  all  governments,  and  not  class  legisla- 
tion. With  these  decisions  we  are  In  com- 
plete accord,  because  they  are  sustained  by 
sound  and  logical  reasoning  and  supported 
by  the  decided  weight  of  authority.  Our 
statute  does  not  In  any  wise  contravene  any 
constitutional  provision  having  operative 
force  and  effect  in  this  state.  It  is  not  in  con- 
flict with  any  provision  of  the  Fourteenth 
Amendment  of  the  federal  Constitution,  deny- 
ing the  right  of  the  Individual  states  to  make 
or  mforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  or  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  or  deny  to  any  person  within  their  ju- 
risdiction the  equal  protection  of  the  laws. 
In  Grocery  Ca  v.  Kldd,  151  Mich.  478,  115 
N.  W.  409,  Kldd  Dater  &  Price  Co.  v.  Mus- 
selman  Grocer  Co.,  217  U.  S.  461,  30  Sup. 
Ct  606,  54  I*  Ed.  839,  Young  v.  Lemleux,  79 
Conn.  434,  66  Atl.  436,  600,  20  L.  B.  A.  (N.  S.) 
160.  129  Am.  St  Bep.  193,  8  Ann.  Cas.  452, 
and  Lemleux  v.  Young,  211  U.  S.  489,  29  Sup. 
Ct  174,  53  L.  Ed.  295,  statutes  upon  the  same 
subject  and  embodying  the  same  language 
as  ours  were  held  valid  by  the  appellate 
courts  of  those  states,  and  the  decisions  af- 
firmed by  Oie  Supreme  Court  of  the  United 
States. 

Nor  is  the  act  amenable  to  the  criticism 
that  it  is  class  legislation  because  its  opera- 
tion is  limited  to  persons  trading  in  merchan- 
dise only.  If  not  objectionable  on  other 
grounds,  a  law  Is  general,  within  the  meaning 
of  the  constitutional  requirement,  when  it 
applies  alike  and  oniformly  to  all  persons 


engaged  in  the  same  line  of  business.  If  it 
does  so  apply,  it  is  public  and  general,  not 
special  or  local,  In-  character  and  effect;  and 
of  its  necessity,  pn^rlety  and  policy  the  ILiCg- 
islature  only  must  judge.  Cooley,  Const.  Llm. 
554.  As  its  application  reaches  and  governs 
alike  transactions  in  merchandise  generally, 
it  cannot  reasonably  be  said  to  be  class  legis- 
lation. If  it  is  general  and  uniform  In  its 
operation  and  effect  upon  all  persons  engag- 
ed In  the  same  business,  and  serves  a  whole- 
some and  salutary  public  purpose^  and  does 
not  impose  unreasonable  restrictions  upon 
the  rights  of  the  owners  of  the  property  em- 
ployed to  contract  with  referenoe  to  It  or 
upon  their  use  and  enjoyment  of  it,  a  stat- 
ute cannot  be  said  to  be  repugnant  to  the 
Constitution ;  and  to  us  it  seems  obvious  our 
bulk  sales  statute  does  not  offend  against 
any  of  these  essentials  of  a  valid  law.  It 
is  general  and  uniform  in  its  operation,  in 
that  it  relates  to  the  same  character  of  busi- 
ness transactions;  It  serves  a  salutary  pur- 
iwse,  in  that  it  is  Intended  to  prevent  or  re- 
lieve from  fraud;  and  it  does  not  impose 
undue  restraint  upon  the  freedom  or  liberty 
of  contract,  or  the  use  and  enjoyment  of  prop- 
erty or  property  rights  by  the  owner.  Car- 
riage Co.  V.  Sweet  (Tex.)  179  S.  W.  257,  L.  H. 
A.  1916B,  970.  The  object  to  be  attatoed  was 
to  prevent  bulk  sales  of  merchandise,  because 
of  the  facility  with  which  the  disposal  of 
such  stock  may  secretly  be  effected  by  an 
Insolvent  owner  to  hinder,  delay,  or  defrand 
his  creditors.  The  generality  of  the  litigation 
contesting  the  validity  of  these  acts  demon- 
strates their  advisability  and  efficiency  to 
serve  their  purpose.  They  obviously  are  not 
in  excess  of  legislative  competency. 

[2]  The  next  proposition  urged  by  appel- 
lant is  .that,  conceding  its  validity,  the  act 
does  not  Inveigh  against  the  transaction 
between  him  and  Binger.  This  proposition 
leads  to  the  Inquiry  whether  payment  in 
goods  of  the  same  quality  and  character, 
equal  in  value  to  those  in  the  store,  consti- 
tutes a  sale  in  bulk  of  a  part  of  a  stock  of 
merchandise  within  the  meaning  of  the  stat- 
ute. Evidently,  the  transaction  was  not 
entered  Into  in  the  ordinary  course  of  trade 
or  in  the  regular  and  usual  prosecution  of 
Ringer's  business;  and  it  is  not  disputed 
that  both  parties  wholly  failed  to  comply 
with  the  conditions  imposed  by  the  statute 
to  exonerate  the  transaction  from  its  inter- 
diction. Had  these  requirements'  been  com- 
plied with,  no  charge  of  invalidity  could 
successfully  have  been  sustained.  The  pur- 
chase, if  consummated  without  objection, 
would  perhaps  have  been  legal  even  as  against 
Ringer's  creditors,  in  the  absence  of  liens  of 
which  the  purchaser  had  actual  or  construc- 
tive notice.  But  we  disavow  any  Intentloii 
to  adjudicate  that  question,  as  it  does  not 
now  arise.  The  obvious  effect  of  the  trans- 
action was  to  transfer  to  Marlow  a  one-half 
interest  in  the  stock  as  it  was  at  that  time, 
and  to  Ringer  a  ltte,sh^^^^wf|:Pur- 
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chased  by  M«rlow.  This  realligninent  of  In- 
terest, of  course,  did  not  work  any  impairment 
or  diminution  in  tlie  value  of  the  property 
that  could  be  subjected  to  the  payment  of 
Ringer's  liabilities;  Indeed,  apart  from  the 
statute.  It  may  be  said  the  purchase  improv- 
ed the  condition  of  the  concern  to  liquidate 
the  liabilities  of  the  partners,  whether  Joint 
or  several,  and  certainly  to  liquidate  the 
liabilities  of  Ringer.  But,  whatever  may  be 
the  alteration  in  the  status  of  the  Joint  or 
IndlvidTial  liabilities  of  the  partners,  the 
statute  expressly  condemns  as  fraudulent 
and  void  as  to  creditors  of  the  seller,  except 
npoB  the  conditions  prescribed,  the  sale  in 
bulk  of  any  part  of  a  stock  of  merchandise 
otherwise  than  in  the  ordinary  course  of 
trade  and  in  the  regular  and  usual  prosecu- 
tion of  the  seUer'a  business.  An  interpreta- 
tion in  the  eflTectnation  of  a  release  of  the 
plalntlCF  from  the  embarrassment  into  which 
bis  ill-advised  zeal  has  led  him,  however 
honest  he  may  have  been,  would  do  violence 
to  the  plain  language  of  the  statute. 

[3]  That  the  plalntift  occupies  the  position 
of  a  mere  trustee  of  the  creditors  of  Ringer 
in  respect  to  a  moiety  of  the  goods  and  fix- 
tures in  the  store  at  the  foundation  of  the 
copartnership  is  another  contention  not  in 
accord  with  the  plain  provisions  of  the  stat- 
nte.  As  the  authorities  cited  say,  and  the 
act  itself  declares^  the  transaction  was  in 
its  inception  fraudulent  and  void.  It  is  void 
in  toto,  not  merely  voidable.  It  is  without 
le^al  effect  as  against  Ringer's  creditors. 
However  unfortunate  may  be  the  conse- 
quences, the  conclusion  seems  Inevitable  that 
to  the  extent  the  transaction  prejudiced  the 
rights  of  creditors  it  is  a  nullity,  although 
valid  as  between  the  Immediate  parties.  The 
merchandise,  however  acquired,  in  the  store 
on  the  date  of  the  attempted  foreclosure  and 
the  actual  levy  of  the  execution  was  the  prop- 
erty of  Ringer  In  virtue  of  the  statute,  and 
the  proceeds  thereof  were  applicable  to  the 
eztlngnlshment  of  the  liens  thereon,  as  ad- 
judged by  the  decree.  The  partnership  never 
became  effective  as.  to  Wenmouth,  and  to  it 
no  title  to  the  property  passed  and  none  could 
vest  In  it,  but  the  title  remained  in  Ringer 
as  It  bad  theretofore  reposed  in  him.  The 
CBses  dted  in  support  of  the  contention  of 
trusteeship  show  the  fact  therein  to  be  that 
after  the  purchase  and  before  the  Institu- 
tion of  any  proceeding  to  declare  the  trans- 
action fraudulent  under  the  statute  the  ven- 
dee resold  the  merchandise,  and  as  to  the 
proceeds  of  the  resale  he  became  such  trustee. 
Bnt,  conceding  that  relation  to  have  resulted, 
the  property  was  held  subject  to  sale  to  satis- 
fy the  liens  created  by  the  trust  and  levy, 
for  althongb  an  effort  was  made  to  dis- 
tlogoish  between  the  groceries  in  the  store  at 
the  time  of  the  original  transaction,  and 
those  subsequently  purchased  and  placed 
therein  by  Harlow,  that  attempt  was  ad- 


Judged  abortive  by  the  decree  of  the  circuit 
court,  nnd  not  erroneously  in  view  of  the 
conflict  of  testimony  as  regards  that  inquiry. 
Besides,  there  was  such  commingling  of  the 
merchandise  as  to  render  the  whole  of  It 
chargeable  with  the  liabilities  preferred 
against  it.  Mahoney  v.  Sams,  128  Tenn.  207, 
159  S.  W.  1094 ;  Daly  v.  Sumpter  Drug  Co., 
127  Tenn.  412,  155  S.  W.  167,  Ann.  Cas. 
1914B,  1101,  note;  Mercantile  Co.  v.  Moon, 
49  Mont.  307,  141  Paa  665;  20  Cyc.  628. 

The  conclusion  also  follows  that  Marlow  is 
not  entitled  to  be  substituted  to  the  rights  of 
the  Dana  Company,  whose  bill  for  goods 
purchased  from  them  and  placed  in  the  store 
after  the  formation  of  the  partnership  he 
paid  out  of  his  individual  funds  during  the 
pendency  of  this  suit  Neither  that  company 
nor  the  plaintiff  acquired  a  lien  on  the  prop- 
erty or  any  part  of  it  by  the  levy  of  an  exe- 
cntton  or  other  legal  process. 

Nop  does  the  proof  render  clear  the  basis 
for  the  contention  that  by  his  silence  Wen- 
mouth  acquiesced  lu  Ringer's  denial,  when 
asked  by  Marlow,  that  be  was  Indebted  for 
the  stock  of  goods  then  in  the  store,  and, 
by  failure  to  assert  his  lien  and  indebtedness, 
is  estopped  to  enforce  them  against  the  Joint 
assets  of  the  concern.  Although  Marlow 
does  with  assurance  testify  as  to  the  verity  of 
this  conversation,  he  does  not  sufficiently 
overcome  the  testimony  to  the  contrary  to 
permit  the  application  of  the  doctrine  of  es- 
toppel, which  the  decree  virtually  denied, 
conceding  Its  legal  adaption  to  the  facts  If 
proved.  On  the  party  relying  upon  an  estop- 
pel devolves  the  burden  of  >  proof,  and  to 
avail  he  must  by  clear,  precise,  and  un- 
equivocal evidence  establish  the  facts  and 
circumstances  upon  which  Is  based  the  prin- 
ciple he  would  apply.  Hast  v.  Railroad  Co., 
52  W.  Va.  396.  44  S.  B.  155;  Water  Co.  v. 
Browning,  63  W.  Va.  436.'  44  S.  B.  267.  See, 
also,  Daly  v.  Sumpter  Drug  Co.,  supra. 

The  allowance  to  the  attorney  for  the  re- 
ceiver, of  which  complaint  Is  made,  and  the 
disallowance  to  plaintiff's  attorney  of  all 
but  $25  of  the  $75  requested  by  him  for  his 
services,  are  not  so  Inequitable  as  to  warrant 
a  reversal  of  the  decree  for  these  causes 
only,  or  for  the  costs  awarded  by  It. 

We  therefore  affirm  the  decree,  and  award 
the  usual  costs  against  the  appellant 


(W  W.  Va.  541) 
JONES  V.  BLANKENSHIP  et  al.    (No.  2992.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  6,  1917.) 

(BvUalut  ly  the  Court.) 

1.  MOBTOAGES    ®=>151(6)— VENDOB    AND    PUB- 

CHASER   <S=>210,    260(2)— Vendor's    Liew— 

Vau  Dmr— PaiOBrrr. 
A   vendor's   lien,   expressly   retained   in   his 
deed  to  indemnify  the  grantor  against  any  loss 
he  may  sustain  by  reason  of  the  failure  of  ti- 
tle to  land,  conveyed  to  him  by  his  grantee. 
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valid,  and  has  priority  oyer  subsequent  judg- 
ment and  trust-deed  liens. 

[Ed.  Note.— For  other  cases,   see  Mortgages, 
Cent.  Dig.  §§  318,  332-336;    Vendor  and  Pur- 
chaser. Cent.  Dig.  §§  650,  667-669.] 
2.  Judicial   Sales  <s=>6a— Vendok'b  Ijbn— 

Enfobcement— Fund. 
Where  it  appears  a  suit  is  pending  to  de- 
termine the  title  to  the  land,  against  the  loss 
of  which  such  lienor  is  indemnified  the  court 
cannot  properly  disburse  the  fund  arising  from 
a  sale  of  the  land  affected  by  such  lieiL  until 
the  termination  of  the  suit  and  ascertainment 
of  the  lienor's  loss,  if  any. 

[Ed.  Note.— For  other  cases,  see  Jndidal  Sales, 
Cent  Dig.  {$  123-125.] 
8.  Equity   (8=»204  —   Process   to    Sufpobt 

Judgment. 
It  is  error  to  decree  affirmative  relief  upon 
the  petition  or  answer  of  a  defendant,  against  a 
codefendant,  without  his  appearance  thereto,  or 
service  of  process  issued  thereon  upon  him. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §  467.] 

Appeal  from  Circuit  Court,  Logan  County. 

Suit  In  chancery  by  H.  C.  Jones  against 
James  Blankenshlp,  Jr.,  and  others,  to  en- 
force Judgment  lien  against  the  lands  of  the 
defendant  James  Blankenshlp,  Jr.  Decree 
for  defendant  United  States  Coal  &  Oil  Com- 
pany, and  plaintiff  appeals.  Reversed  and 
remanded. 

Chafln  &  Bland,  of  Logan,  for  appellant 
B.  A.  Devol,  of  Frankfort,  Ind.,  Auxler,  Bar- 
man &  Francis,  of  PlkevUle,  Ky.,  for  appellee. 

WILLIAMS,  J.  H.  C.  Jones  brought  this 
suit  In  chancery  to  enforce  Judgment  liens 
against  the  lands  of  the  defendant  James 
Blankenshlp,  Jr.  Defendant  falllug  to  appear 
in  obedience  to  process  duly  served,  the  bill 
was  taken  for  confessed,  and  the  cause  re- 
ferred to  a  commissioner  to  ascertain  and  re- 
port wbat  lands  he  owned,  the  liens  thereon, 
with  their  priorities,  and  by  whom  held, 
whether  his  land  would  rent  for  enough  In 
five  years  to  pay  off  the  liens,  and  any  other 
matters  pertinent  to  the  suit  The  commis- 
sioner reported  that  defendant  owned  the 
surface  of  two  tracts  of  land  on  Trace  fork 
of  Island  creek  In  Logan  county,  one  contain- 
ing 188^  acres  and  the  other  4  acres,  a 
number  of  Judgment  and  trust  deed  liens  on 
the  same,  and  by  whom  owned,  and  that  the 
land  was  not  of  sufficient  rental  value  to  pay 
them  In  five  years.  He  also  reported  that 
the  United  States  Coal  &  0"ll  Company,  a 
corporation,  by  virtue  of  a  written  option  ex- 
ecuted by  defendant  and  his  wife  on  the  13th 
of  October,  1913,  duly  acknowledged  and 
recorded  on  the  17th  of  October,  1913,  giving 
it  the  right,  on  or  before  the  13th  of  De- 
cember, 1913,  to  purchase  the  aforesaid  land 
at  the  price  of  |25  per  acre,  payable  when  a 
deed  therefor  should  be  delivered,  had  made 
a  binding  contract  for  the  purchase  of  said 
land,  by  virtue  of  notice,  duly  given,  of  Its 
election  to  take  the  land,  and  that  said  con- 
tract was  prior  to  all  other  liens,  except  one 


Judgment  In  favor  of  J.  B.  Blankenshlp  for 
$292.69. 

The  land  had  been  conveyed  to  defendant 
by  plaintiff,  by  deed  dated  the  19th  of  Feb- 
ruary, 1913 ;  the  consideration,  mentioned  In 
the  deed,  being  $2,600  cash.  On  the  same 
day  defendant  conveyed  to  plaintiff  a  tract 
of  108  acres  of  land,  the  consideration  there- 
for not  being  made  to  appear  in  the  record. 
In  the  first-named  deed  plaintiff  made  the 
following  reservation: 

"The  grantor  hereby  reserves  a  vendor's  lien 
on  the  property  hereby  conveyed  to  secure  him 
against  any  loas  that  may  be  sustained  on  ac- 
count of  the  loss  of  title  or  failure  of  title  to 
the  land  conveyed  by  Julia  A.  Blankenshlp  and 
James  Blankenshlp  to  H.  C.  Jones,  Bx'r,  etc., 
by  deed  dated  the  19th  day  of  Febnian%  1913, 
and  not  yet  of  record,  said  land  being  103  acres, 
situate  on  Copperas  Mine  fork." 

And  the  commissioner  reported  that  a  suit 
was  then  pending,  which  involved  the  title 
to  the  103-acre  tract,  but  that  there  was  no 
evidence  of  the  amount  secured  by  said  ven- 
dor's lien,  and  therefore  he  held  it  was  not 
such  a  lien  as  affected  the  rights  of  the  other 
lienors.  Jones  excepted  to  the  report,  and 
the  court  overruled  his  exception,  and  de- 
creed the  contract  of  purchase  by  the  United 
States  Coal  &  Oil  Company  was  prior  to  all 
the  other  liens,  except  the  J.  B.  Blankenshlp 
Judgment,  and  decreed  that,  unless  it  should 
pay  off  that  prior  Judgment,  and  the  bal- 
ance due  on  Its  contract  of  purchase  to  the 
general  receiver  of  the  court,  within  a  aped- 
Bed  time,  the  land  should  be  sold,  and  ap- 
pointed a  special  commissioner  to  execute 
the  decree. 

Plaintiff  has  appealed  and  assigns  two  er- 
rors: First,  the  refusal  of  the  court  to  decree 
his  vendor's  lien  to  be  a  Uen  superior  to  all 
others  reported ;  and,  second,  granting  relief 
to  the  United  States  Coal  &  Oil  Company  on 
its  petition  without  defendant's  appearance 
thereto,  or  service  of  process  thereon  upon 
him. 

[1]  Respecting  the  first  assignment,  the  fail- 
ure of  plaintiff's  lien  to  show  the  amount  for 
which  it  was  retained,  or  that  any  amount 
would  ever  certainly  become  due,  was  not 
sufficient  reason  for  rejecting  it  The  first 
point  of  the  syllabus  in  Knott  ▼.  Manufac- 
turing Co.,  30  W.  Va.  790,  5  S.  E.  266,  defines 
an  equitable  lien  as  follows: 

"Every  express  executory  agreement  in  writ- 
ing, whereby  the  contracting  party  sufficiently 
indicates  an  intention  to  make  some  particular 
property,  real  or  personal,  or  fund  therein  iden- 
tified, a  security  for  a  debt  or  other  obligation, 
or  wliereby  the  party  promises  to  convey,  assign, 
or  transfer  the  property  as  security,  creates 
an  equitable  lien  upon  the  property  so  indicated, 
which  is  enforceable  against  the  property." 

That  definition  is  repeated  In  language  al- 
most Identical,  in  point  4  of  the  syllabus  in 
Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah  Valley 
R.  R.  Co.,  33  W.  Va.  761,  11  S.  B.  58.  The 
lien  was  not  retained  to  secure  the  payment 
of  a  certain  sum  of  money,  or  to  secure  an 
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indefinite  snm,  certainly  to  become  dpe,  but 
only  to  Indemnify  plaintiff  against  a  possi- 
ble loss,  for  which  bis  grantee  would  be  lia- 
ble to  blm.  The  amount  of  such  loss,  or 
whether  there  would  certainly  be  any  loss  at 
all,  was  not  then  ascertainable.  A  suit  was 
then  pending  In  which  that  matter  would  be 
determined.  Mortgages  and  trust  deeds  giv- 
en to  protect  persons  against  such  contingen- 
cies are  almost  invariably  sustained  by  the 
courts.  Why,  therefore,  may  not  a  grantor, 
In  order  to  avoid  the  circuitous  method  of 
taking  from  his  grantee  a  mortgage  or  deed 
of  trust  to  indemnify  himself,  retain  a  Uen, 
for  the  same  purpose,  in  his  deed  of  convey- 
ance? There  certainly  is  no  good  reason  for 
distinguishing  between  the  two  methods  of 
creating  such  lien,  so  far  as  It  concerns  its 
validity.  A  lien  retained  to  indemnify  the 
grantor  against  judgments,  is  held  to  be 
valid.  Morehead  v.  Homer,  80  W.  Va.  548, 
4  S.  H  448.  The  maxim,  "Id  certnm  est 
quod  certum  reddl  potest,"  applies  to  such 
cases.  The  pendency  of  the  suit,  involving 
the  title  to  the  103  acres,  sufficiently  shows 
the  materiality  of  plaintiff's  lien;  and  the 
result  of  that  suit  will  determine  the  con- 
ttngency,  and  render  the  amount  of  plaintiff's 
lien  ascertainable,  provided  he  suffers  any 
loss  thereby.  If  he  should  lose  all,  or  only 
some  part,  of  the  land,  the  amount  of  his 
Hen  could  be  ascertained  according  to  the 
price  he  had  agreed  to  pay  defendant  for  the 
land.  A  lien  retained  to  secure  the  faithful 
performance  of  a  contract  for  maintenance 
and  support  of  the  grantor,  or  even  of  a  third 
person,  is  held  to  be  valid.  Johnson's  Adm'r 
V.  Billaps,  23  W.  Va.  685.  It  has  also  been 
held,  even  where  no  Uen  Is  expressly  retain- 
ed, if  it  appears  from  the  conveyance  itself 
the  maintenance  and  support  was  to  be  fur- 
nistied  on  the  land  conveyed,  an  equitable 
charge  or  lien  on  the  land  was  thereby  cre- 
ated. McClure  v.  Cook,  39  W.  Va.  579,  20  S, 
E.  612.  The  amount  of  plaintiff's  lien  is  Just 
as  certain  of  ascertainment  as  were  the  Hens 
for  support,  in  the  cases  cited. 

[21  Plaintiff  does  not  object  to  the  sale  of 
the  land,  but  complains  only  of  the  rejection 
of  his  Uen.  He  is  entitled  to  a  lien,  for  his 
indemnity,  upon  the  proceeds  of  sale  in  pref- 
erence to  aU  other  Hens  reported,  and  to 
have  the  fund  set  apart  and  held  for  his  pro- 
tection, until  the  contingency  is  determined 
by  the  pending  suit  to  test  bis  title  to  the 
103  acres  of  land.  Until  then  the  court  can- 
not apply  any  part  of  the  proceeds  to  the 
other  and  subsequent  Uens,  but  may  direct 
that  it  be  loaned  out  at  interest,  untU  plain- 
tiff's loss,  if  any,  is  determined.  It  should 
then  be  applied,  first  to  the  satisfaction  of 
plaintiff's  Uen,  and  next  to  the  discharge  of 
the  other  Uens  decreed,  in  the  order  of  their 
priorities. 

[3]  Bespectlng  the  second  assignment,  it  Is 
unnecessary  to  determine  whether  the  failure 


of  the  United  States  Coal  &  Oil  Company  to 
have  process  Issued  on  its  petition  and  serv- 
ed on  the  defendant  James  Blankenship,  Jr., 
Is  such  an  error  as  would  entitle  plaintiff, 
who  is  the  only  appellant,  to  a  reversal.  It 
is  certainly  error  affecting  said  Blankenship, 
because  the  decree  gives  a  codefendant  af- 
firmative reUef  against  him  on  its  petition, 
although  he  did  not  appear  and  was  not  sum- 
moned to  answer  said  petition.  It  is  error  to 
grant  afllrmatlve  relief  to  one  codefendant 
against  another,  upon  the  prayer  of  his  an- 
swer  or  petition,  without  giving  such  other 
an  opportunity  to  be  heard  in  respect  there- 
to. Dudley  v.  Buckley,  68  W.  Va.  630,  70  S. 
a  376 ;  Woods  v.  Douglas,  46  W.  Va.  657,  33 
S.  B.  771 ;  Goff  v.  Price,  42  W.  Va.  385,  26  S. 
E.  287.  Although  this  error  may  not  'affect 
appellant  adversely,  still  it  should  be  correct- 
ed for  the  protection  of  said  Blankenship 
and  the  purchaser  of  the  land  under  the 
court's  decree,  whether  such  purchaser  be  the 
petitioner  or  a  stranger. 

In  so  far  as  the  decree  denies  relief  to  ap- 
pellant and  enforces  the  contract  of  sale  to 
the  United  States  Coal  &  Oil  Company,  with- 
out notice  to  defendant  Blankenship,  and  di- 
rects the  proceeds  to  be  applied  to  the  pay- 
ment of  other  ascertained  liens,  before  the 
amount  of  plaintiff's  Uen  has  been  determin- 
ed and  provided  for.  It  will  be  reversed,  and 
in  all  other  respects  It  will  be  affirmed;  with 
costs  to  appeUant  against  the  United  States 
Coal  &  OU  Company,  and  the  cause  remand- 
ed for  further  proceedings. 

(79  W.  Va.  S32> 

JONES  T.  ISLAND  CREEK  COAL  00. 

(No.  8176.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  6, 1917.) 

(Svll<i1>tu  &y  the  Court.) 

1.  Easements    <g=»3(l)  —  Gbant— "Eabembnt 
Appubtenawt." 

If  an  easement  granted  be  in  its  nature  an 
appropriate  and  useful  adjunct  of  the  dom- 
inant estate  conveyed,  having  in  view  the  inten- 
tion of  the  grantee  as  to  the  use  of  such  estate, 
and  there  is  nothing  to  show  that  the  parties 
Intended  it  as  a  mere  personal  right,  it  will  be 
held  to  be  an  easement  appurtenant  to  the  dom- 
inant estate. 

[Ed.  Note.— For  other  cases,  see  E^asements, 
Cent.  Dig.  §§  8,  9,  11,  12. 

For. other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Easement  Appurte- 
nant.] 

2.  Mines  and  Minebals  <S=355(6)— Right  of 
Way — CoNSTEUCTioN. 

Where  a  deed  conveys  the  minerals  in  a 
tract  of  land  with  the  privilege  of  using  the 
surface  for  rights  of  way  for  tramroads,  or 
other  means  of  transportation  necessary  for  the 
removal  of  such  minerals,  and  the  minerals  from 
any  other  lands,  it  wlU  be  held  that  the  parties 
intended  that  the  minerals  so  conveyed  should 
be  mined  or  produced  in  connection  with  the 
minerals  from  other  lands  to  be  acquired  by  the 
grantee,  and  the  easement  created  by  the  grant 
of  the  rights  of  way  wiU  be  held  to  be  appurte- 
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oant  to  the  grant  of  the  minerals  contained  in  i 
the  land,  it  being  reasonably  necessary  that  the 
said  minerals  should  be  mined  in  connection 
with  the  minerals  from  other  lands.  The  grant 
of  such  an  easement  will  confer  upon  the  gran- 
tee the  right  to  construct  a  tramroad  across  the 
surface  of  the  land  containing  the  minerals 
granted,  for  the  purpose  of  nauling  timber 
across  the  same  to  be  manufactured  into  lum- 
ber, to  be  used  for  the  purpose  of  mining-  the 
minerals  granted,  as  well  as  the  minerals  being 
produced  by  the  grantee  from  other  lands  in 
connection  with  the  minerals  so  granted. 

[Bid.  Note. — For  other  cases,  see  Mines  and 
MinenOs,  Cent  Dig.  §§  156,  163,  164.] 

3.  Mikes     and     Minebaxs     55(6)— Subfacb 
Rights— Timber. 

The  principal  business  of  such  grantor  be- 
ing the  mining  of  coal,  in  case  there  is  more 
timber  upon  the  land  being  operated  _  by  him 
than  b  necessary  for  such  coal  mining  pur- 
poses, such  grantee  will  not  be  prohibited  from 
hauling  all  of  such  timber  across  the  land  over 
which  he  has  such  easement  upon  such  tram- 
roads,  and  may  sell  the  excess  above  that  ac- 
tually needed  for  mining  purposes;  this  being 
merely  incidental  to  the  main  business  of  pro- 
ducing the  minerals  from  such  lands. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §§  156,  163,  164.] 

4.  CoNTBACTs  iS=>156— Qenebal  Words— Con- 

BTBUCTION. 

Where  general  words  are  used  In  a  contract 
after  specific  terms,  the  general  words  will  be 
limited  in  their  meaning  or  restricted  to  things 
of  like  kind  and  nature  with  those  specified. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  73T.] 

Appeal  from  Circuit  Court,  Logan  County. 

BUI  for  Injunction  by  Arthur  S.  Jones 
against  the  Island  Creek  Coal  Company.  De- 
cree for  complainant,  and  defendant  appeals. 
Decree  reversed,  injunction  dissolved,  and 
bill  dismissed. 

B.  A.  Devol,  of  Frankfort,  Ind.,  and  Au- 
xier,  Harman  &  Francis,  of  Plkeville,  Ky.,  for 
appellant.  GhEifln  &  Bland,  of  Logan,  for  ap- 
pellee. 

RITZ,  J.  On  the  llth  day  of  April,  1802, 
Ransom  Curry,  being  the  owner  of  a  tract  of 
70%  acres  of  land  situate  In  Logan  county, 
W.  Va.,  conveyed  the  mineral  under  the  same 
by  deed  of  tbat  date  to  C  B.  Busklrk.  In  ad- 
dition to  the  conveyance  of  the  mineral  con- 
tained in  the  lease  there  are  certain  other 
stipulations  granting,  or  purporting  to  grant, 
to  the  said  Busklrk  certain  rights  in  connec- 
tion with  the  said  real  estate.  Subsequeatly 
Ourry  conveyed  7  acres  of  the  surface  of  this 
70%-acre  tract  to  another  party,  and  the 
plalntifiT,  Arthnr  B.  Jones,  has  become  the 
owner  of  this  7  acres  of  surface  so  conveyed 
out  of  the  70% -acre  tract  by  the  said  Curry. 
The  deed  from  Cnriy  to  Busklrk  contains  the 
following  provision: 

"Together  with  the  full  and  complete  rights 
and  privileges  of  every  kind  for  mining,  manu- 
facturing, and  transporting  such  coal,  gases,  salt 
water,  oil,  and  minerals  on,  through,  and  over 
the  said  premises,  and  in  particular  the  right  of 
exploring  for  and  extracting  the  said  minerals, 
and  also  with  full  rights  of  way  to,  from,  and 
over  said  premises  by  the  construction  and  use 


of  roads,  tramways,  railroads,  or  otherwise,  for 
the  purpose  of  exploring,  extracting,  storing, 
handling,  manufacturing,  refining,  shipping,  or 
transporting  all  said  materials,  whether  con- 
tained on  the  said  premises  or  elsewhere,  and 
for  any  other  purpose  whatsoever,  and  with  the 
full  right  to  take  and  use  all  water,  stone,  and 
timber  except  walnut,  poplar,  and  oak  over  12 
inches  in  diameter  found  on  said  premises  re- 
quired for  any  purposes:  Provided,  however, 
that  the  said  parties  of  the  first  part  shall  have 
the  right  to  take  for  themselves  such  coal  as 
they  may  need  for  the  domestic  use  of  their 
own  fanuly  so  long  as  they  shall  remain  on  the 
said  premises;  or  in  case  said  coal  cannot  be 
takoi  without  inconvenience  to  the  mining  op- 
erations of  the  party  of  the  second  part,  then 
the  same  shall  be  delivered  by  and  received 
from  said  part7  of  the  second  part  free  of 
charge." 

The  Island  Creek  Coal  Company  is  now  the 
owner  of  the  rights  conveyed  to  Busklrk  by 
the  said  deed  of  April  li,  1892.  In  addition 
to  the  minerals  contained  in  this  tract  of  70% 
acres  of  land,  the  defendant,  Island  Creek 
Coal  Company,  is  the  owner  of  the  minerals 
underlying  other  lands  adjacent  to  this  70% 
acres,  as  well  as  the  surface  of  some  of  snch 
other  lands,  together  with  the  timber  thereon. 
It  appears  from  the  record  that  the  defend- 
ant has  erected  a  sawmill  upon  its  lands  sit- 
uate on  the  creek  below  plalntllTs  land  and 
near  thereto,  and  that  in  order  to  get  its 
timber  from  its  lands,  lying  above  the  land  of 
the  plaintiff,  to  its  mill,  It  is  necessary  to 
cross  over  this  land  of  plaintiff.  For  this 
purpose  the  defendant  began  the  construction 
of  a  tramroad  across  Jones'  land,  claiming 
that  it  had  the  right  to  so  construct  said 
tramroad  and  haul  such  timber  over  said  land 
to  its  mill  to  be  manufactured  into  lumber 
under  and  by  virtue  of  the  provisions  of  the 
deed  from  Curry  to  Busklrk  above  recited. 
The  plaintiff  thereupon  filed  his  bill  praying 
that  an  injunction  be  awarded  him  enjoining 
and  Inhibiting  the  defendant  from  construct- 
ing the  said  tramroad  over  the  said  7  acres 
of  land,  and  the  circuit  court  granted  said 
injunction  and  enjoined  the  defendant  from 
constructing  the  tramroad  over  the  said  land 
for  the  purpose  aforesaid,  and  from  using  the 
surface  of  the  said  land  for  any  purpose  oth- 
er than  for  the  purpose  of  removing  the  coal 
or  other  minerals  from  the  70%-acTe  tract 
The  defendant  shows  that  the  timber  which 
It  desires  to  cut  and  haul  over  this  land  is  to 
be  used  by  it  for  Its  mining  operations,  so  far 
as  the  same  is  required  therefor,  and  that  the 
remainder  will  be  sold  in  the  open  market; 
that  it  will  require  from  one-third  to  one- 
half  of  all  of  said  timber  for  the  conduct  of 
the  mining  operations. 

[2]  The  defendant  contends  tbat  under  the 
grant  above  recited  in  the  deed  from  Curry  to 
Busklrk  it  has  the  right  to  construct  a  tram- 
road,  or  tramroads,  over  this  70%  acres  of 
land  for  any  purpose  whatsoever,  and  that 
the  circuit  court  of  Logan  county  therefors 
erred  in  enjoining  it  from  constructing  the 
tramroad  then  imder  process  of  construction. 
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For  a  dedslan  of  this  question  it  is  necessary 
to  construe  the  language  contained  in  the 
deed  from  Curry  to  Buskirk  redted  aboye.  It 
-will  be  noted  that  the  deed  in  express  terms 
grants  to  Buskirk.  the  right  to  have  full  rights 
of  way  to,  from,  and  over  said  premises  by 
the  construction  and  use  of  roads,  tramways, 
railroads,  or  otherwise  for  the  purpose  of  ex- 
ploring, extracting,  handling,  manufacturing, 
refining,  shipping,  or  transporting  all  said 
minerals,  whether  contained  on  the  said  prem- 
ises or  elsewhere,  and  for  any  other  purpose 
whatsoever.  The  circuit  court  of  Logan  coun- 
ty construed  this  deed  to  be  a  grant  to  Bus- 
kirk of  the  minerals  on  the  land,  and  the 
right  to  nse  the  surface  of  the  land  in  so  far 
as  it  was  necessary  to  remove  the  particular 
minerals  underlying  this  land.  We  think  this 
construction  is  too  narrow.  By  the  very  lan- 
guage of  the  grant  rights  of  way  are  given, 
not  only  for  the  removal  of  minerals  upon 
this  land,  but  such  minerals  whether  con- 
tained on  this  particular  tract  of  land,  or 
elsewhere.  When  we  take  into  consideration 
the  fact  that  the  whole  tract  of  land  contains 
only  70%  acres,  it  is  quite  clear  that  the  in- 
tention of  the  jwrties  was,  at  the  time  this 
deed  was  made,  to  operate  the  same  and  pro- 
duce the  coal  therefrom  in  connection  with 
adjoining  tracts  of  land.  They  knew  that 
tlie  coal  could  not  be  produced  from  a  70V4- 
acre  tract  profitably,  and  for  this  reason  the 
grant  of  the  right  to  the  use  of  the  surface 
was  made  so  that  the  party  operating  and 
producing  the  coal  might  use  it  as  would  be- 
come necessary  in  the  production  of  the  coal 
from  such  lands  as  he  might  acquire  for  the 
purpose  of  operation  in  connection  with  the 
tract  of  70V4  acres  of  land.  To  place  the 
constmction  upon  this  deed  that  was  placed 
upon  it  by  the  circuit  court  would  give  no 
meaning  whatever  to  the  language  used 
therein,  "whether  contained  on  the  said  prem- 
ises or  elsewhere."  We  are  not  to  assume 
that  tbe  parties  did  not  Intend  these  words 
to  Iiave  some  meaning,  nor  should  we  assume 
that  they  Intend  them  to  have  any  other 
meaning  than  that  ordinarily  given  to  such 
language;  and,  giving  these  words  their  or- 
dinary signification  and  meaning,  we  come  to 
the  condnsion  tliat  Curry  Intended  to  grant 
to  Buskirk  not  only  the  minerals  in  this  tract 
of  70%  acres  of  land,  together  with  the  right 
to  nse  the  surface  for  extracting  these  miner- 
als, but  the  further  right  to  use  the  surface 
of  this  land  in  so  far  as  it  might  be  necessary 
in  mining  operations  on  other  tracts  of  land 
mined  and  operated  in  connection  with  the 
70% -acre  tract 

In  Griffin  v.  Coal  Co.,  59  W.  Va.  480,  S3  S. 
B.  24.  2  L.  B.  A.  (N.  S.)  1115,  this  court  held: 

"Deeds  conveying  coal  with  rights  of  removal 
should  b«  construed  in  the  same  way  as  other 
written  instruments,  and  the  Intention  of  the 
parties  as  manifest  by  the  language  used  in  the 
deed  itsdf  riionld  govern." 

This  is  such  a  familiar  rule  of  construction 
that  we  need  not  cite  authority  to  sni^ort  it 


Of  course,  if  the  language  used  by  the 
grantor  in  the  deed  puriwrts  to  convey  some- 
thing in  violation  of  some  established  legal 
rule,  or  that  is  not  the  subject  of  such  a 
grant,  then  the  grant  would  not  be  effective ; 
and  it  is  contended  in  this  case  that  the 
grant  cannot  be  effective  as  creating  an 
easement  appurtenant  to  any  greater  extent 
than  it  may  l>e  necessary  to  exercise  it  in  the 
removal  of  the  minerals  from  the  70%-acre 
tract,  and  that,  in  so  far  as  it  granted  any 
rights  or  attempted  to  grant  any  rights  to 
Buskirk  in  excess  of  this,  it  was  an  easement 
in  gross,  and  that  such  rights  were  not  as- 
signable by  Buskirk,  and  could  not  be  exer- 
cised by  the  defendant  These  rights  to  con- 
struct tramroads  or  other  means  of  transpor- 
tation over  the  70%  acres  of  land  cannot  be 
construed  to  be  in  any  sense  an  easement  in 
gross.  They  are  granted  in  connection  with 
the  granting  of  the  minerals  in  the  land, 
and  they  are  appurtenant  to  the  minerals 
granted.  As  has  been  before  observed,  it  was 
considered  necessary  by  the  parties,  in  order 
to  the  enjoyment  by  Buskirk  of  the  minerals 
granted,  to  convey  to  him  rights  of  way  for 
tramroads  or  other  means  of  transportation 
necessary  in  the  removal  of  these  minerals 
as  well  as  any  such  minerals  from  any  other 
lands.  Unless  the  minerals  in  this  land 
could  be  produced  in  connection  with  the 
minerals  in  adjoining  tracts,  then  the  grant 
of  the  minerals  In  this  land  to  Buskirk 
would  be  of  little  value,  and  unless  Buskirk 
had  tbe  right  to  use  the  surface  of  this  land 
in  connection  with  the  mining  operations 
upon  other  lands  which  he  might  acquire  to 
be  operated  in  connection  with  this  land, 
then  he  would  be  unable  to  carry  on  bis  min- 
ing operations  in  a  practicable  way.  It  is 
apparent  from  the  situation  presented  here 
that  the  parties  contemplated  when  they 
made  this  deed  that  the  grant  should  be  an 
easement  appurtenant  to  the  minerals  grant- 
ed in  this  land,  to  be  used  in  the  production 
of  these  minerals  In  conjunction  with  those 
from  other  lands,  and  tills  because  the  min- 
erals in  this  land  could  only  be  profitably 
produced  in  connection  with  like  minerals 
from  other  lands.  Such  was  the  holding  of 
the  District  Court  of  the  United  States  for 
the  Northern  District  of  Alabama  in  the  case 
of  In  re  Oak  Leaf  Coal  Co.,  225  Fed.  126. 

[1]  In  the  case  of  Smith  v.  Oarbe,  86  Neb. 
91,  124  N.  W.  921,  136  Am.  St  R^.  674,  20 
Ann.  Cas.  1209,  the  court  held: 

"Whether  an  easement  in  a  given  case  is 
appurtenant  or  in  gross  is  to  be  determined 
mainly  by  the  nature  of  the  right  and  the  inten- 
tion of  the  parties  creating  it.  If  it  be  in  its 
nature  an  appropriate  and  useful  adjunct  of 
the  land  conveyed,  having  in  view  the  intention 
of  the  grantee  as  to  its  use,  and  there  being 
nothing  to  show  that  the  parties  intended  it  to 
be  a  mere  personal  right,  it  will  be  held  to  be 
an  easement  appurtenant  to  the  land,  and  not 
an  easement  in  gross." 

Applying  this  doctrine  to  the  case  at  bar, 
we  find  that,  if  the  use  granted  is  in  its  na- 
ture an  appropriate  and  useful  adjunct  ^.'iC 
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the  estate  conveyed,  to  wit,  the  coal  in  the 
land,  and  there  is  nothing  in  the  instrument 
showing  that  it  was  intended  as  a  mere  per- 
sonal right,  then  It  will  be  held  as  an  ease- 
ment appurtenant  to  the  estate  conveyed. 
As  before  noted,  the  right  to  use  the  surface 
of  this  land  for  the  purpose  of  producing 
coal  from  other  lands  operated  in  connection 
with  the  coal  on  this  7014  acres  Is  a  very 
useful  and  necessary  adjunct  There  Is  noth- 
ing In  the  deed  to  show  that  the  parties  in- 
tended that  this  right  should  be  personal  to 
Busklrk.  This  being  true,  we  must  conclude 
that  the  right  to  construct  tramroads  or  oth- 
er means  of  transportation  across  the  sur- 
face of  this  land  for  the  purpose  of  mining 
and  producing  the  minerals  from  other  tracts 
of  land  is  an  easement  appurtenant  to  the 
minerals  In  the  70V4-acre  tract  of  land 
granted  to  Busklrk  by  Curry.  In  GoodwUUe 
Co.  V.  Commonwealth  Electric  Co.,  241  111. 
42,  89  N.  B.  272,  the  court  said: 

"Where  the  dominant  and  servient  estates  are 
clearly  defined  in  on  easement  contract  and  the 
easement  is  beneficial  to  the  dominant  estate  the 
easement  is  appurtenant,  and  not  in  gross,  and 
it  is  not  necessary  that  the  dominant  and 
servient  estates  be  contiguous  or  that  the  right 
of  way  granted  shall  terminate  on  the  dominant 
estate." 

See,  also,  Sanzay  t.  Hunger,  42  Ind.  44; 
White  V.  Railroad  Co.,  156  Mass.  181,  30  N. 
E.  612;  Winston  v.  Johnson,  42  Minn.  398, 
45  N.  W.  958;  Lldgerding  v.  ZAgaego,  77 
Minn-  421,  80  N.  W.  360,  77  Am.  St.  Rep. 
677;  Reise  v.  Enos,  76  Wis.  634,  45  N.  W. 
414.  8  L.  R.  A.  617;  BalUnger  v.  Kinney, 
87  Neb.  342,  127  N.  W.  239;  Russell  t.  Heu- 
blein,  66  Conn.  486,  34  AU.  486;  StovaU  t. 
Granite  Co.,  116  Oa.  376,  42  S.  E.  723.  From 
these  dec^ions  it  clearly  appears  that  the 
grant  of  an  easement  wlU  not  be  construed 
to  be  in  gross  If  It  can  be  fairly  construed 
to  be  appurtenant  to  the  estate  of  the 
grantee. 

In  14  C^  p.  1201,  it  Is  stated: 
"Elasements  by  express  grant  or  reservation 
must  be  limited  to  the  matters  contained  in  the 
deed.  Nothing  passes  by  implication  as  incident 
to  the  grant  except  what  is  reasonably  neces- 
sary  to  its  fair  enjoyment  The  extent  of  the 
rights  acquired  must  therefore  depend  upon  the 
construction  placed  upon  the  terms  of  the  grant, 
and  in  construing  such  instruments  the  court 
will  look  to  the  circumstances  attending  the 
transaction,  the  situation  of  the  parties,  and  the 
state  of  the  thing  granted  to  ascertain  the  in- 
tention of  the  parties.  In  cases  of  doubt  the 
grant  must  be  taken  most  strongly  against  the 
grantor." 

It  will  be  noted  from  this  quotation  that 
nothing  passes  by  Implication  as  Incident  to 
the  grant  except  what  is  reasonably  neces- 
sary to  Its  fair  enjoyment  In  this  case  the 
situation  of  this  land  is  such  that  it  is  rea- 
sonably necessary  to  the  fair  enjoyment  of 
the  grant  of  the  minerals  that  the  grantee 
of  them  shall  have  the  right  to  remove  min- 
erals from  other  lands  over  the  surface  of 
this  land,  and  if  it  can  be  said  that  such  is 
the  case  then  the  grant  of  rights  of  way 
over  the  70%-acre  tract  of  land  for  the  pur- 


pose of  removing  coal  from  other  tracts,  as 
well  as  from  this  tract,  will  be  held  to  be  an 
easement  appurtenant  to  the  ownership  of 
the  minerals  in  this  tract  of  land  and  to  be 
enjoyed  by  the  owner  of  these  minerals. 

The  defendant  contends  that  it  is  entitled 
to  build  a  tramroad  over  the  70^  acres  of 
land  for  any  purpose  whatsoever.  We  can- 
not give  assent  to  this  contention.  While  it 
may  be  said  that  this  Is  the  language  of  the 
grant,  we  conclude  that  the  particular  enu- 
meration of  the  purposes  for  which  rights  of 
way  were  granted  to  Busklrk  by  Curry  were 
not  varied  or  enlarged  by  the  subsequent 
general  clause  "and  for  any  other  purpose 
whatever,"  but  must  be  confined  to  such  pur- 
poses as  are  reasonably  necessary  to  the 
production  of  the  coal  from  such  lands  as 
may  be  owned  and  Intended  to  be  operated 
by  the  defendant  In  conjunctl<Hi  with  the 
tract  of  70^  acres. 

[4]  The  rule  of  construction  In  cases  like 
this  is  laid  down  in  Elliott  on  Contracts, 
i  1632,  to  be: 

"The  doctrine  of  ejusdem  generis  is  applied  in 
cases  where  there  la  a  doubt  as  to  the  intention 
of  the  parties,  and  as  a  rule  for  the  construction 
of  contracts  is  stated  to  be  that,  when  general 
words  are  nsed  in  a  contract  after  specific 
terms,  the  general  words  will  t>e  limited  in  their 
meaning  or  restricted  to  things  of  like  kind  and 
nature  (ejusdem  generis)  with  those  specified." 

See,  also,  13  Cyc.  631,  where  the  rule  is 
stated  to  be : 

"And  a  particular  description  which  is  dear 
and  explicit  and  is  a  complete  identification  of 
the  property  intended  to  be  conveyed  will  not  be 
varied  or  enlarged  by  a  more  general  and  less 
definite  description;  as  in  such  a  case  the  for- 
mer will  be  considered  as  expressing  the  intent 
of  the  parties  rather  than  the  latter." 

See,  also,  Darnell  r.  WUmoth,  68  Wl  Va. 
704,  72  S.  B.  1023. 

Applying  these  conclusions  to  the  case  In 
hand,  we  find  tbiat  the  defendant  has  the 
right  to  construct  such  a  tramroad  over  the 
land  of  the  plaintiff  as  may  be  reasonably 
necessary  for  its  use  in  procuring  timber 
from  other  lands  to  be  sawed  into  lumber 
for  use  in  Its  mining  operations  upon  the 
T0V4-acre  tract  of  land,  or  upon  its  other 
lands  operated  or  Intended  to  be  operated  in 
conjunction  therewith. 

[3]  It  is  shown,  however,  that  the  defend- 
ant does  not  contemplate  using  all  of  the 
lumber  manufactured  from  the  tlmtier  on  its 
lands  in  its  mining  operations,  but  that  its 
purpose  is  to  sell  so  much  thereof  as  remains 
after  it  has  met  the  demand  of  such  mining 
operations.  It  is  clear  from  the  record  that 
the  chief  business  and  purpose  Of  the  de- 
fendant is  to  produce  coal  from  its  lands 
lying  around  this  70%-acre  tract,  and  that  it 
proposes  to  sell  part  of  such  lumber  only  be- 
cause it  does  not  need  aU  of  it  in  such  min- 
ing operations.  The  sale  of  this  surplus  lum- 
ber in  the  market  is  simply  an  incident  ot 
the  mining  operations,  and  is  done  to  pre- 
vent the  waste  of  any  part  of  the  company's 
property.    Would ^t.,^^j.j^ie,^^tlxat 
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this  defendant  nrast  lose  part  of  the  timber 
upon  Its  lands  because  all  of  It  cannot  be 
used  for  mining  purposes,  or  else  that  it 
must  waive  Its  right  of  way  over  this  70%- 
acre  tract?  We  are  of  opinion  that  the  sale 
of  the  surplus  lumber  Is  a  mere  Incident 
to  its  operations  as  a  mining  concern,  and 
the  fact  that  all  of  the  lumber  which  it  is 
proposed  to  manufacture  from  timber,  to  be 
hauled  over  this  tramroad,  will,  not  be  used 
in  actual  mining  operations, '  should  not  bar 
the  defendant  from  buUdlng  the  tramroad 
and  transporting  thereover  the  timber  owned 
by  it. 

It  follows  from  what  has  been  said  that 
the  decree  of  the  circuit  court  of  Logan 
county  complained  of  will  be  reversed,  the 
injunction  dissolved,  and  plaintiffs  bill  dis- 
missed. 

(7»  W.  Va.  B49) 

GILKISON  T.  GORE  et  al.    (No.  3157.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  e,  1917.) 

(Bvllaiut  hv  the  Court.) 

1.  CtTKTEST  ®=»9(2)— Extent— EQurrr  of  Re- 

DKKPTION. 

Where  husband  and  wife  purchase  land 
jointly  and  it  is  conveyed  to  them  jointly,  the 
grantor  reserving  in  the  deed  a  lien  for  the 
unpaid  purchase  money,  represented  by  their 
joint  note,  and  about  tiie  same  time  both  join 
in  a  deed  of  trust  conveying  the  property  to  a 
trustee  to  secure  another  snm  represented  by 
their  joint  note,  borrowed  to  make  the  cash  pay- 
ment on  the-  property,  and  the  wife  dies  leaving 
said  lien  debts  and  other  joint  and  individual 
debts  onpaid,  the  husband  is  entitled  to  curtesy 
only  in  the  equity  of  redemption  and  not  in  the 
whole  estate  in  said  land, 

[Kd.  Note. — For  other  eases,  see  Curtesy,  Cent. 
Dig.  S  23.] 

2.  Curtesy  «=»12(7)  —  Husband's  Payment 
OF  Debts— Sale  of  Land. 

If  after  decree  of  sale  in  a  suit  by  the  wife's 
administrator  against  her  heirs  and  others  to 
subject  her  interest  in  said  land  to  pay  her 
debts  the  husband  pays  off  and  discharges  such 
lien  debts  and  all  other  debts  of  the  decedent, 
and  then,  claiming  by  subrogation  to  the  rights 
of  their  creditors,  brings  a  new  suit  against  her 
administrator  and  heir,  seeking  to  subject  to 
sale  to  pay  her  share  of  said  debts  her  moiety 
in  said  lands,  he  is  not  oititled  to  have  her  in- 
terest in  said  land  sold  subject  to  his  curtesy. 
Standing  in  the  shoes  of  the  lien  creditors,  if 
he  would  enforce  his  rights  under  the  hens,  the 
whole  interest  of  the  wife  should  be  sold  free  of 
his  curtesy  and  he  be  reimbursed  out  of  the 
purchase  money  for  the  wife's  share  of  said  Uen 
debte,  and  his  curtesy  interest  in  the  residue 
be  ascertained  and  paid  to  him,  and  the  resi- 
due, so  far  as  necessary,  applied  on  account  of 
her  share  of  the  unsecured  debts,  and  the  bal- 
ance paid  to  the  heir. 

[Ed.  Note.— For  other  cases,  see  Curtesy,  Cent. 
Dig.  S  57.] 

3.  Curtesy  ®=j12(7)— Subjection  to  Debts. 

In  this  State  the  curtesy  of  the  husband  in 
his  wife's  land  is  not  subject  to  her  general  debts, 
but  to  the  Uen  debts  thereon  only,  existing 
thereon  when  his  curtesy  becomes  consummate 
by  her  death, 

[Ed  Note. — For  other  cases,  see  Curtesy,  Cent. 
XAg.  S  57.] 


4.  Contribution  ®=»6— Payment  of  Wife's 

Debts— Decree  . 
A  husband,  after  decree  of  sale  of  his 
wife's  interest  in  their  joint  lands  to  pay  her 
debts,  and  subsequent  payment  thereof  by  him,  is 
not  estopped  by  such  decree  from  thereafter 
suing  her  estate  for  contribution  and  to  subject 
her  interest  in  the  joint  lands  to  pay  her  share 
of  the  debts  so  discharged  by  him,  the  decree 
dismissing  the  first  cause  reserving  to  him  the 
right  to  seek  contribution  from  her  heirs  by 
suit  for  subrogation  to  the  rights  of  creditors 
against  her  estate  or  by  any  other  suit  he  might 
deem  proper. 

[Ed.  Note.— For  other  cases,  see  Contribution, 
Cent  Dig.  SS  1()-12.] 

Appeal  from  Orcuit  Court,  Logan  County. 

Suit  by  L.  W.  Gllklson  against  Eli  Gore 
and  others.  Decree  for  defendant  Eli  Gore, 
and  plaintlEC  appeals.  Decree  reversed,  and 
cause  remanded. 

Chafin  ds  Bland,  of  Logan,  and  Campbell, 
Brown  &  Davis,  of  BTuntlngton,  for  appellant 
Greene  &  Hogsett,  of  Logan,  for  appellee. 

MILLER,  J.  [1]  When  the  facts  are  as  as- 
snmed  in  the  flret  point  of  the  syllabus,  the 
concrete  ca^  presented,  the  husband  on  the 
death  of  the  wife  is  entitied  to  curtesy  not  in 
the  whole  estate,  but  in  the  wife's  equity  of 
redemption  only,  and  if  he  redeems  the  land, 
as  he  may,  by  paying  the  lien  debts,  he  stands 
In  the  shoes  of  the  lien  creditors,  but  with' 
no  greater  rights.  Under  section  15,  chapter 
65,  Barnes  Code  1916,  "If  a  married  woman 
die  seized  of  an  estate  of  inh^tance  in  lands, 
her  husband  shall  be  tenant  by  the  curtesy  in 
the  same."  And  by  the  last  provision  of  said 
section  it  is  not  necessary,  as  at  common  law, 
that  they  have  "issue  bom  alive  during  the 
coverture."  And  it  has  been  decided  that  un- 
der this  statute  a  husband  has  no  curtesy 
initiate  on  the  birth  of  issue  or  at  any  time 
in  his  wife's  lands  during  coverture.  Such 
estate  only  comes  into  being  on  her  death,  and 
attaches  only  to  the  estate,  legal  or  equitable, 
of  which  she  may  so  die  seized.  Guernsey  v. 
Lazear,  51  W.  Va.  328,  41  S.  E.  405 ;  Hud- 
kins  V,  Crlm,  64  W.  Va.  225,  61  S.  E.  166; 
CampbeU  v.  McBee,  92  Va.  68.  22  S.  E.  807 ; 
Banta  v.  Smith,  41  Ind.  App.  364,  83  N.  E. 
1017;  Hoy  v.  Vamer,  100  Va.  600,  42  S.  B. 
690. 

[2,  3]  What  a  wife  dies  seized  of,  where  the 
facts  are  as  assumed,  and  as  in  the  case  at 
bar,  is  an  estate  in  the  equity  of  redemption. 
This  Is  the  only  estate  she  leaves,  and  It  is 
the  estate  of  inheritance  which  descends  to 
fifer  heirs,  subject  to  the  estate  by  the  curtesy 
of  the  husband,  given  by  the  statute.  Hoy 
T.  Vamer,  supra,  100  Va.  609,  42  S.  B.  690. 

In  this  case  the  fact  that  the  husband  and 
wife  were  liable  jointly,  and  stood  in  the 
relation  of  principal  and  surety  for  their  re- 
spective shares  of  the  lien  debts,  gave  the 
husband  no  greater  rights  as  tenant  by  the 
curtesy.  The  liens  created  and  existing  at 
her  death  made  them  superior  to  his  curtesy. 


4s>For  otlier  case*  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes   JVJ  [C 
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then  become  coiununmate,  and  left  her  at 
her  death  seized  only  of  the  equity  of  redemp- 
tion, and  the  fact  that  he  was  her  surety  for 
her  share  of  the  debts,  and  paid  those  debts, 
as  stated,  gave  him  no  greater  rights  as  ten- 
ant by  the  curtesy,  against  the  heir  to  whom 
the  equity  of  redemption  descended  on  the 
death  of  the  wife. 

In  the  case  at  bar  there  were  general  debts 
also  for  which  husband  and  wife  were  Joint- 
ly liable,  contracted  mainly  In  Improving  the 
Joint  property,  but  secured  by  no  liens.  The 
effect  of  the  decree  appealed  from  Is  to 
charge  the  deceased's  moiety  also  with  the 
payment  of  her  share  of  those  debts  as  prior 
and  superior  to  the  plaintiff's  curtesy;  for 
the  decree  Is  that  the  half  interest  of  the  de- 
cedent be  sold  to  pay  the  one  half  of  all  the 
debts  including  the  general  debts  paid  by  the 
plaintiff,  free  of  his  curtesy,  plaintiff  and  de- 
fendant Gore  to  share  in  the  surplus  proceeds 
on  the  basis  of  a  life  estate  therein  In  the 
former  and  the  remainder  in  the  latter.  Is 
this  a  correct  interpretation  of  onr  law  on 
the  subject?  As  to  the  lien  d^ts  we  have 
already  held  that  the  decree  is  right.  But 
as  to  the  general  and  unsecured  debts  we 
think  the  court  below  was  In  error.  Counsel 
for  the  appellee  defends  the  decree  npon  cer- 
tain provisions  of  our  Ck)de,  sections  1,  2,  and 
°3,  chapter  66,  prescribing  the  property  rights 
of  a  married  woman,  owned  by  her  and  ac- 
quired from  any  person  other  than  her  hus- 
band, before  and  after  marriage,  and  her 
right  of  disposition  thereof ;  section  3,  diap- 
ter  86,  making  real  estate  of  any  person  dy- 
ing Intestate,  etc,  assets  for  the  payment  of 
his  debts ;  and  section  16,  chapter  65,  Barnes 
Code,  1916,  giving  curtesy  to  the  husband  In 
lands  of  which  his  wife  may  die  seized  of  an 
estate  of  Inheritance,  whether  they  had  Issue 
bom  aUve  as  at  common  law  or  not.  We  are 
also  cited  in  support  of  this  contention  to 
MUler  V.  Hanna,  89  Neb.  224,  131  N.  W.  228, 
Ann.  Cas.  1912C,  673,  with  note  page  577,  and 
8  B.  O.  L.  410,  sections  23  and  24.  The  Ne- 
braska case  Involved  the  constmctlon  of  a 
statute  which  gave  to  the  husband  an  estate 
by  the  curtesy  In  his  wife's  lands  subject  to 
her  debts,  and  the  cases  cited  in  the  opinion, 
and  in  the  note  supporting  the  prlncii)al  c&ae. 
Involved  the  same  or  similar  Btatute&  Our 
statute  does  not  in  spedflc  terms  subject  tlie 
curtesy  of  the  husband  to  the  payment  of  her 
debts.  True,  a  wife  may  by  her  contracts, 
under  the  statute,  subject  her  property  to  the 
payment  of  her  debts,  and  the  same,  and  the 
rents,  issues  and  profits  thereof  during  her 
life  time,  may  be  sold  by  decree  for  the  pay- 
ment thereof ;  and  by  deeds  or  contracts,  her 
husband  Joining  therein,  she  may  encuml>er 
her  real  estate,  and  render  such  liens  at  the 
time  of  her  death  sui)erlor  to  his  curtesy. 
Bat  we  can  find  no  warrant  In  any  statnte 
for  subjecting  his  curtesy,  consummate  on 
her  death,  to  her  general  debts.    We  think  the 


effect  of  our  statnte,  section  15,  of  said  chap- 
ter 65,  was  to  abolish  tenancy  by  tbe  curtesy 
initiate,  but  as  to  tenancy  by  the  curtesy  con- 
summate, the  husband  takes  such  estate  on 
the  death  of  the  wife  free  from  all,  except 
specific  liens  then  existing  thereon.  It  Is 
only  In  those  states  like  Nebraska,  where  the 
statute  speciacally  renders  the  curtesy  of  the 
husband  subject  to  the  wife's  debts,  that  the 
contrary  rule  has  been  established.  8  R.  0. 
L.  410,  and  note.  Miller  v.  Hanna,  supra,  and 
note. 

[4]  It  is  further  urged  In  support  of  the  de- 
cree that  the  plaintiff  Is  concluded  by  a  for- 
mer decree  in  the  suit  of  decedent's  adminis- 
trator against  him  and  Gore,  adjudging  de- 
cedent's land  to  be  sold  unless  the  debts,  lien 
and  general,  should  be  paid  as  therein  pro- 
vided, but  which  debts  were  substantially 
paid  off  by  him  and  released,  and  the  cause 
dismissed  on  that  showing  by  a  decree  which 
reserved  to  Gilkeson  the  right  "to  seek  con- 
tribution from  tbe  heirs  of  said  Brooke  Gil- 
keson, deceased,  by  suit  for  subrogation  to 
tbe  rights  of  said  creditors  against  the  estate 
of  siald  Brooke  Gilkeson,  or  by  other  action 
or  suit  he  may  deem  proper."  It  is  argued 
that  because  tiie  reservation  was  not  also  to 
seek  contribution  by  right  of  subrogation 
against  the  estate  of  said  decedent,  he  Is 
cut  off  from  that  relief  as  prayed  for  In  his 
amended  bill  by  the  principle  of  res  adjudica- 
ta.  We  do  not  think  this  point  has  any  merit. 
The  reservation  was  comprehensive  enough  to 
warrant  relief  against  the  wife's  estate,  even 
U  it  amounted  to  an  adjudication. 

We  are,  therefore,  of  opinion  to  reverse  the 
decriee  and  to  remand  the  cause  with  direc- 
tion to  enter  and  execute  a  decree  in  ac- 
cordance with  the  principles  herein  enun- 
ciated and  by  further  proceedings  according 
to  rules  and  principles  governing  courts  of 
equity. 

(7»  W.  Va.  449) 
W00rK>0CK  V.  BARBICK  et  aL    (Na  8136.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28, 1917.    Rehearing  Dmied 

reb,  27,  1917.) 

(BvUalHU  hv  (A«  Court.) 

1.  JuDois  «=»46— DiSQUAi-inoATioir. 

A  judge  of  a  court  in  this  state  is  not  dis- 
qualified to  preside  in  a  cause  pending  In  his 
court,  either  by  section  9,  chapter  112,  Code 
1913  (sec.  4556),  as  amended  0^  chapter  71, 
Acts  1915,  or  by  the  terms  or  spirit  of  section 
11  of  said  chapter  (sec.  4558),  because  one  or 
more  of  the  parties  to  such  caiue  is  counsel  for 
such  jud^e  m  another  cause  pending  in  his 
court,  or  in  some  otlier  court 

[Ed.  Note.— For  other  cases,  see  Judges,  C!ent. 
Dig.  §  2J8.1 

2.  Appbai.  and  Ekbor  i8=»1043(5)— Hasuixss 

EBBOB— DlSBOl-trTlON    OF    iNJimOTION. 

The  continuance  of  a  motion  to  dissolve  an 
injunction,  on  the  motion  of  the  party  enjoin- 
ed, the  injunction  remaining  in  force,  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and 
will  not  amount  to  reversible  error  unless  plain- 
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I7  prejudicial  to  tiie  interests  of  some  party  af- 
fected thereby. 

[E>d.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  t  4119.] 

8.  C0UBT8  <&=>18  —  Jtjrisdiction  —  Situs  of 

ReaLi  Pbopbrty— Conveyances. 
The  conrta  of  one  state  may  by  decree  com- 
pel persons  subject  to  its  jurisdiction  to  make 
Iiersonal  conveyances  of  land  in  another  state, 
and  to  do  any  other  act  which  without  refer- 
ence to  the  decree  would  affect  the  land  ac- 
cording to  the  lex  rei  sitffi.  In  such  cases  the 
conreyance  and  not  the  decree  passes  the  title. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  50-68.] 

4.   ABATKirENT    AND   REVIVAL    <S=38(2)    —   AM- 

OTHBB  Action  Pendiro— Issues. 
The  pendency  of  a  suit  for  partition  in  the 
courts  of  the  state  where  land  is  situated,  and 
a  decree  of  partition  therein,  reversed  on  ap- 
peal by  an  appellate  court,  and  remanded  for 
further  proceedings,  will  not  estop  or  preclude 
the  grantor  in  one  of  the  deeds  involved  in  said 
partition  suit  from  maintaining  a  suit  in  the 
courts  of  another  state  where  the  deed  was  made 
and  where  the  jiartice  thereto  reside,  to  obtain 
a  decree  requirmg  a  reconveyance  of  the  land 
to  him  upon  the  ground  of  fraud  and  deceit 
practiced  by  the  grantee  in  obtaining  such  deed, 
unless  this  question  was  fully  presented  by 
pleadings  and  proof,  and  actually  adjudicated 
in  snch  i>artiti(»  suit. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {  50.] 

&  Attosret  and  Ouknt  «s»143— Gompenba- 

TIOS. 

Where  after  his  employment  an  attorney 
at  law  procures  from  his  cUent  a  deed  or  con- 
tract for  land  or  personal  property,  the  sub- 
ject of  his  employment,  or  for  greater  interests 
therein  than  his  original  contract  called  for, 
whether  fraudulently  or  otherwise,  he  may  be 
OMupdled  at  the  election  of  his  client  to  recon- 
▼ey  the  real  estate,  or  surrender  for  cancella- 
tion the  contract  for  the  personal  property. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CQent.  Gent  Dig.  {{  828-^1.] 

Appeal  from  Circuit  Court,  Wetzel  County. 

Salt  by  William  B.  Woodcock  against 
Cbarles  W.  Barrick  and  another.  From  de- 
cree for  defendants,  plaintiff  appeals.  Re- 
rened,  decree  entered  for  plaintiff,  and  cause 
renianded. 

Thayer  IL  Mclntire,  of  New  Martinsville, 
toT  appellant.  B.  H.  Yost,  of  New  Martlna- 
Tllle,  for  appellees. 

• 

MILLER,  J.  The  object  of  the  bill  was, 
first,  to  have  cancelled  and  set  aside  as 
clouds  on  plaintiff's  title  a  contract  of  June' 
24,  ldl3,  between  plaintiff  and  defendant 
Banick,  procured  by  Barrick,  and  supposed 
to  contain  the  terms  of  his  employment  by 
plaintiff,  as  an  attorney  at  law,  to  represent 
him  in  certain  litigation  begun  or  threatened, 
and  In  respect  to  his  interests  In  the  estate 
of  his  uncle,  the  late  Edwin  M.  Stewart,  a 
one  half  interest  In  which  contract  was,  on 
June  28,  1913,  assigned  by  Barrick  to  defend- 
ant Tost ;  and  also  to  obtain  a  decree  requiring 
said  Barrick  and  Tost  to  reconvey  to  plaintiff 
all  bis  right,  title  and  Interest  in  and  to  all 
the  property  mentioned  and  described  In 
■even  several  paper  writings  purporting  to 


have  been  made  and  executed  by  plaintiff  to 
them,  all  dated  June  30,  1913,  as  follows: 
First,  a  deed  purporting  to  convey  to  defend- 
ants Jointly,  "in  consideration  of  the  sum  of 
one  dollar  and  other  good  and  valuable  con- 
siderations, paid  and  settled,"  the  receipt 
whereof  is  thereby  acknowledged,  all  his 
(plalntlfTs)  "right,  title.  Interest  and  claim 
In  and  to  all  the  real  estate,  oil,  gas  and 
other  minerals  of  which  Edwin  M.  Stewart 
died  seized  and  possessed,  situate  in  Jackson 
Township,  Monroe  County,  Ohio";  also  "all 
the  oil  and  gas  royalty,  or  oil  royalty,  or  gas 
royalty,  that  has  been  produced  from  the 
lands  aforesaid,  fronr  the  date  of  the  death 
of  the  said  Edwin  M.  Stewart,  to  wit:  from 
the  2d  day  of  April,  1912,  up  to  this  date, 
together  with  full  power  and  authority  to  the 
said  parties  of  the  second  part,  the  said 
Charles  W.  Barrick  and  E.  H.  Yost  to  sign, 
execute,  acknowledge  and  deliver  In  my  name 
any  receipt,  order  or  division  order  or  other 
paper  necessary  to  be  signed  in  order  for  the 
said  Charles  W.  Barrick  and  E.  H.  Yost  to 
receive  and  receipt  for  all  of  said  oil  royalty 
and  gas  royalty  that  I  may  be  entitled  to  as 
one  of  the  heirs  of  the  said  Edwin  M.  Stew- 
art, deceased." 

Said  deed  also  contains  this  provision : 

"But  this  conveyance  is  made  upon  the  express 
agreement  that  tiie  said  parties  of  the  second 
part  are  to  settle  and  account  to  me  for  one 
half  of  all  the  proceeds  of  my  Interest  in  the 
estate  aforesaid." 

Second,  six  other  papers,  all  of  them,  ex- 
cept the  first,  which  recites  no  consideration, 
purporting  to  be  "for  value  received,"  and 
without  reservation  or  exception,  purporting 
to  assign  to  defendants  respectively  all  plain- 
tiff's right,  title.  Interest  and  claim,  (1)  to  a 
certain  sum  of  $401.72,  in  the  hands  of  W. 
H.  Boyd  and  T.  3.  Moffett,  under  an  agree- 
ment of  October  ;i7,  1012;  (2)  certain  bonds 
and  stock  owned  by  the  said  Edwin'  M.  Stew- 
art at  his  death;  (3)  three  shares  of  the  cap- 
ital stock  >of  the  Dollar  Savings  &  Tmst  Com- 
pany, of  Wheeling,  West  Virginia,  standing 
in  the  name  of  said  Stewart  at  his  death; 
(4)  ten  shares  of  the  capital  stock  of  the 
National  Exchange  Bank  of  Wheeling,  West 
Virginia;  (5)  thirty  shares  of  sixty  seven 
shares  of  the  common  stock  of  the  Columbus 
Street  Railway  Company,  also  owned  by  said 
decedent ;  (6)  one  first  mortgage  six  per  cent, 
gold  bond.  No.  S3,  of  the  Mound  Coal  Com- 
pany, of  Wheeling,  West  Virginia;  and  all 
of  said  several  assignments  purporting  also 
to  constitute  said  defendants  plalntlfTs  true  - 
and  lawful  attorney  for  him  and  in  his  name, 
place,  and  stead,  to  make  transfers  of  said 
stock,  bonds,  etc.,  and  with  power  of  sabeti- 
tutlon,  etc. 

The  interests  of  the  plaintiff  in  said  real 
and  personal  property,  as  alleged,  was  an 
undivided  fourteen  one  thousand  and  eight-; 
ieths  (i-^/ioso),  and 'the  grounds  alleged  for 
the  relief  prayed  for  are  substantially:  First, 
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that  at  the  time  said  several  contracts,  deeds, 
and  assignments  purport  to  have  been  made 
and  executed  the  relationship  of  attorney  and 
client  had  already  been  established  between 
plaintiff  and  defendants,  and  that  the  proper- 
ties purporting  to  be  conveyed  or  assigned 
constituted  the  subject  matter  of  their  said 
employment,  and  that  plaintiff  has  the  right, 
at  his  election,  to  rescind  or  nnllify  said 
deeds  and  contracts,  which  for  the  reasons 
alleged  he  has  elected  to  do:  Second,  that 
plaintiff's  original  contract,  first  with  defend- 
ant Barrick,  and  afterwards  with  Tost  also, 
after  assignment  by  Barrlck  to  him  of  a  half 
interest  therein,  was  that  for  their  services 
for  representing  his  Interests  in  said  proper- 
ties and  in  recovering  the  same,  they  were  to 
be  paid  by  plaintiff  one  half  of  the  net  pro- 
ceeds realized  by  him  from  the  property  so 
recovered ;  that  at  the  time  of  said  purported 
conveyances  no  services  had  been  rendered  by 
said  defendants,  and  notwithstanding  the 
recitals  in  said  papers  no  consideration  was 
ever  paid  plaintiff  by  defendants  therefor: 
Third,  that  at  the  time  plaintiff  signed  aald 
first  contract  with  defendant  Barrlck,  of 
June  24, 1913,  after  his  employment,  as  afore- 
said, Barrlck,  as  a  means  of  procuring  the 
same,  falsely  represented  that  it  was  intended 
simply  to  secure  him  his  fees  as  agreed  for 
services  to  be  rendered,  and  that  plaintiff' re- 
lied on  the  reading  and  interpretation  thereof 
by  said  Barrlck,  and  trusted  in  him,  and  did 
not  read  the  same  himself ;  that  subsequently, 
and  but  a  few  days  later,  namely,  on  June 
30, 1913,  when  plaintiff  was  procured  by  said 
Barrlck  to  sign  and  acknowledge  an  absolute 
deed  to  Barrlck  and  Tost,  of  that  date,  for 
all  of  said  real  estate  and  royalty  interests, 
and  with  the  provision  for  an  accounting  only 
by  the  grantees  to  him  for  a  half  interest  in 
the  proceeds  of  said  property,  and  the  mak- 
ing of  said  several  assignments  of  the  same 
date  purporting  to  sell  and  transfer  to  them 
his  Interest  in  said  personal  property,  Bar- 
rlck falsely  represented  to  bim  that  they, 
with  a  number  of  other  papers,  were  simply 
notices  to  the  corporations  or  other  persons 
affected  of  his  (plaintiff's)  interest  in  said 
stocks  and  bonds,  and  of  defendants'  right  to 
represent  bim  in  reference  thereto,  and  that 
he  so  read  some  of  them  to  plaintiff,  who 
trusted  him,  and  did  not  read  them  himself, 
and  that  plaintiff  was  not  advised  to  the  con- 
trary nor  of  the  claims  made  by  defendant 
under  said  deed  and  assignments  until  short- 
ly before  the  beginning  of  this  suit ;  and  that 
respecting  the  interest  of  plaintiff  in  the 
estate  of  his  mother  Mary  Woodcock  and  of 
his  father  George  B.  Woodcock,  referred  to 
in  said  agreement  of  June  24,  1913,  plaintiff 
then  had  no  Interest  therein  and  made  no 
claim  thereto,  and  did  not  agree  to  assign  or 
transfer  to  defendants  any  such  Interest 
therein:  and  Fourth,  that  defendants,  claim- 
ing under  said  alleged  contract,  deed,  and 
assignments,  first  Iqtervened  by  a  so  called 
cross-petition  In  a  certain  suit  In  partition. 


in  Monroe  County,  Ohio,  brought  by  John  L. 
Woodcock  against  plaintiff,  themselves,  and 
others,  to  partition  said  real  estate,  and  oil 
and  gas  interests,  setting  up  In  accordance 
with  the  allegation  of  the  plaintiffs'  petition 
therein,  that  plaintiff  and  themselves  were 
owners  in  fee  simple  of  interests  in  said 
land  and  oil  and  gas  interests,  in  the  propor- 
tion of  seven  one  thousand  and  eightletbs 
(^/io«o)  to  plaintiff,  and  seven  twenty  one 
hundred  and  sixtieths  (^/jno)  respectively 
to  each  of  themselves,  and  that  the  decree  or 
order  of  partition,  pronounced  by  said  court, 
on  January  31,  1916,  on  the  pleadings  there- 
in, so  ascertained  and  adjudged  their  respec- 
tive interests  in  said  property;  but  that  de- 
fendants on  their  own  behalf  had  appealed 
from  said  decree,  claiming  in  their  own  right, 
the  entire  interest  of  plaintiff  in  said  real 
estate,  and  that  on  the  19th  day  of  January, 
1916,  defendants  as  plaintiffs  had  filed  a  new 
and  Independent  petition  In  the  Court  of  Com- 
mon Pleas,  of  said  Monroe  County,  Ohio, 
omitting  plaintiff  as  a  party  plaintiff  or  de- 
fendant thereto,  alleging  themselves  to  be 
each  seized  and  possessed  of  seven  one  thou- 
sand and  eightieths  Interest  in  said  property, 
and  entitled  to  partition  in  that  proportion, 
or  the  entire  interest  of  plaintiff  In  said  real 
estate,  and  sought  partition  theseof  on  that 
basis,  notwithstanding  the  facts  alleged  in 
the  cross-petition  in  said  former  suit,  and 
the  decree  therein;  and  it  now  appears,  not 
from  the  record  of  said  first  suit,  but  from 
the  admissions  and  claims  of  counsel  for  de- 
fendants herein,  that  the  Circuit  Court  for 
said  Monroe  County,  upon  the  appeal  by  said 
Barrlck  and  Tost,  reversed  the  decree  of 
the  Court  of  Common  Pleas,  and  held,  accord- 
ing to  the  opinion  of  Pollock,  Judge,  who 
pronounced  the  opinion  of  the  court,  that 
defendants  Barrlck  and  Tost  were  seized  and 
possessed  of  all  the  rights  which  plaintiff  had 
in  the  property  described  In  the  petition,  and 
subject  only  to  the  provision  for  an  account- 
ing of  the  proceeds  thereof  contained  in  the 
said  deed  of  June  30, 1913,  this  notwithstand- 
ing the  record  of  the  proceedings  in  the  case 
presented  here  by  defendants  with  their  so 
called  plea  in  equity  does  not  show  any 
pleadings  or  issue  by  plaintiff  or  defendants 
involving  the  rights  of  the  parties  under  said 
pretended  deed,  but  only  the  rights  of  the 
parties  as  alleged  in  the  petition  and  the 
cross-petition  filed  by  Barrlck.  and  Tost  on 
behalf  of  themselves  and  plaintiff  herein. 

The  present  bill  also  alleges  that  defend- 
ants have  intervened  in  a  certain  attachment 
proceeding  In  Wetzel  County,  West  Virginia, 
Involving  plaintiff's  rights  to  certain  property 
and  money  therein,  and  by  virtue  of  some  or 
all  of  said  contracts  or  deed  and  asslgnmttnts, 
are  claiming  against  plaintiff's  creditors  all 
of  said  property  and  money,  in  their  own 
right. 

Upon  the  prayer  of  said  bill  in  addition  to 
the  other  prayers  thereof  plaintiff  obtained 
an  injunction  restraining  and  iidUbitins  ^e- 
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fendants  from  prosecnting  the  said  action  In 
Monroe  County,  Ohio,  and  from  prosecuting 
tbelr  claim  to  the  money  paid  Into  court  in 
the  salt  pending  In  the  Circuit  Court  of  Wet- 
zel County,  and  also  from  In  any  other  way 
conveying  or  encumbering  said  real  estate 
and  personal  property  until  the  further  order 
of  the  court. 

The  bill  farther  alleges  In  substance  that 
said  supposed  contract,  deed,  and  assignments 
were  without  consideration,  and  were  so 
fraudulently  and  deceitfully  procured,  and 
that  no  consideration  whatever  was  ever  paid 
by  dther  Barrlck  or  Xost  therefor,  and  were 
80  procured  not  for  the  purpose  of  faithfully 
representing  plaintiff,  but  for  the  fraudulent 
purpose  of  wrongfully  defrauding  and  cheat- 
ing him  out  of  his  property,  and  that  their 
acts  and  conduct  In  reference  to  the  proper- 
ty, and  In  pretending  to  prosecute  and  de- 
fend said  suits  had  been  acts  of  misrepresen- 
tation, and  that  the  entire  consideration  for 
all  of  said  contracts,  deed,  and  assignments 
had  failed. 

Upon  a  petition  filed  by  plaintiff  In  March, 
1916,  a  rule  In  contempt  was  awarded  against 
defendants  for  alleged  violation  of  the  said 
order  of  Injunction,  which  rule  was  answer- 
ed by  defendants,  denying  violation  thereof, 
but  admitting  the  perfecting  of  their  appeal 
from  the  said  decree  of  partition,  and  It 
would  now  seem  from  briefs  of  counsel,  that 
pending  said  Injunction  they  also  actually 
obtained  a  hearing  on  and  reversal  In  their 
favor  of  said  decree  of  partition,  although 
this  fact  does  not  otherwise  appear  from  the 
record. 

Defendants,  though  summoned,  filed  no  .an- 
swer to  the  bill,  and  none  of  the  allegations 
thereof  have  been  pat  In  Issue  by  the  plead- 
ings. They  have  contented  themselves  with 
the  filing  of  their  plea  to  the  Jurisdiction,  and 
of  former  adjudication  by  the  judgment  or 
decree  of  the  Court  of  Common  Pleas,  of 
Monroe  County,  Ohio,  in  said  partition  suit, 
and  thereby  have  challenged  the  Jurisdiction 
of  the  Circuit  Court  of  Wetzel  County,  West 
Virginia,  and  vouched  the  record  of  said  suit 
and  the  Judgment  or  decree  of  partition  pro- 
nounced therein  on  January  31,  1916,  in  sup- 
port of  the  said  plea,  but  not  the  supposed  de- 
cree of  reversal  by  said  circuit  court;  and 
as  to  said  personal  property  they  aver  that 
the  same  is  in  custodla  legis  in  the  Circuit 
Court  of  Wetzel  County,  and  is  subject  also 
to  the  Jurisdiction  of  the  probate  court  of 
said  Monroe  County,  Ohio,  In  the  settlement 
ot  the  accounts  of  William  F.  Stewart,  trus- 
tee 

Plaintiff  did  not  stand  alone  on  the  allega- 
tions of  his  bill,  taken  for  true  on  default  of 
defendants  to  answer  the  same,  but  took  evi- 
dence supporting  the  allegations  thereof  re- 
lating to  the  manner  of  obtaining  said  con- 
tract, deed,  and  other  papers,  and  of  the  false 
representation  of  Barrlck  as  to  the  character 
and  effect  of  said  papers,  which  together  with 
the  facts  and  drcimistances  alleged  or  ad- 


mitted, with  reference  to  the  p^roceedlngs  In 
other  courts,  satisfy  us  beyond  doubt  that 
plaintiff  Is  entitled  In  part  to  the  relief  pray- 
ed for,  unless  the  plea  of  the  pendency  of  the 
suits  In  Ohio,  or  the  former  adjudication 
therein  should  prevail. 

The  court  below,  however,  does  not  appear 
to  have  disposed  of  the  case  on  the  issue  pre- 
feented  by  the  plea ;  for  as  the  decree  recites, 
the  court  "on  its  own  motion"  dismissed  the 
bill  of  complaint  for  want  of  equity  therein, 
and  wholly  dissolved  the  injunction. 

[1]  Preliminary  to  the  main  questions,  the 
first  point  of  error  Is,  that  the  court  erred  in 
overruling  plaintiff's  motion  for  a  change  of 
venue.  This  motion  was  based  upon  the  fact 
that  the  defendant  Tost  was  attorney  of  rec- 
ord for  the  Judge  of  the  court  in  two  suits, 
one  then  pending  in  said  court,  in  which  one 
Long  was  plaintiff  and  the  Jadge  and  anoth- 
er were  defendants;  the  other  the  bankrupt- 
cy proceeding  of  the  Judge  then  pending  in 
the  District  Court  of  the  United  States  for 
the  Northern  District  of  West  Virginia,  and 
that  by  reason  thereof  he  was  disqualified  to 
preside  In  the  trial  of  this  cause.  It  Is  not 
claimed  that  section  9  of  chapter  112,  Code 
1913  (sec.  4556),  as  amended  by  chapter  71, 
Acts  of  1915,  relating  to  the  subject  disquali- 
fied the  Judge  to  preside  In  the  cause,  but 
that  this  statute  is  not  exclusive  of  other 
grounds  such  as  those  relied  on  in  this  case, 
and  it  Is  contended  that  by  analogy,  section 
11,  of  said  chapter  (sec.  4558),  relating  to 
special  judges,  is  applicable,  namely,  that: 

"No  special  judge  shall  be  eligible  to  serve  in 
any  case  in_  which  he  has  been  or  may  be  select- 
ed to  act  if  at  the  time  of  such  election,  or 
afterwards,  the  relation  of  client  and  attorney 
shall  exist  between  him  and  any  party  to  the 
cause  wherein  he  has  been  or  may  be  selected, 
whether  such  relationship  shall  be  in  a  cause 
pending  in  the  same,  or  any  other  court  of  this 
State.'*^ 

We  do  not  see  that  this  statute  relating  to 
special  Judges  is  applicable  in  terms  or  in 
spirit  to  the  question  presented  here.  The 
relationship  of  attorney  and  client,  urged  In 
this  case,  does  not  disqualify  the  judge  from 
presiding  In  a  case  where  his  attorney  may 
be  a  party.  If  it  Is  possible  to  assume  that 
because  of  such  relationship  a  judge  would 
be  so  unduly  Influenced  and  biased  In  favor 
of  an  attorney  employed  by  him,  such  fact 
ought  to  address  Itself  to  the  consideration 
of  the  Judge  hin^self,  and  if  conscious  of  such 
influence  and  prejudice  he  would  thereby 
be  enabled  to  certify  on  the  record  that  he 
was  BO  situated  in  reference  to  the  case  that 
in  his  Judgment  rendered  it  Improper  for  him 
to  preside  therein,  and  excuse  himself  from 
presiding.    So  we  overrule  the  point 

[2]  Two  other  preliminary  points  of  error 
are  made:.  First,  that  the  court  adjourned 
the  hearing  of  the  defendants'  motion  to  dis- 
solve the  injunction.  As  this  ruling  of  the 
court  did  not  prejudice  the  plaintiff,  the  in- 
junction remaining  In  force,  and  as  such  mo- 
tions are  conceded  to  be  addressed  to  the 
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sonnd  discretion  of  the  court,  we  also  over- 
rule this  point.  The  other  point  of  error  is 
ttiat  the  court  erred  In  dismissing  the  rule 
for  contempt.  As  this  proceeding  has  readi- 
ed the  law  side  of  the  court,  and  is  quasi 
criminal,  we  do  not  think  the  act  of  the  court 
therein  is  a  proper  question  for  considera- 
tion on  this  appeal.  And  that  point  Is  like- 
wise overruled. 

[3]  Now  as  to  the  fourth  point  of  error,  the 
one  presenting  the  main  questions  involved, 
namely,  that  the  court  erred  in  dismissing 
plaintiff's  biU  and  awarding  costs  against 
him.  The  first  question  Is,  does  the  pendency 
of  the  partition  suits  In  Ohio,  or  the  decree, 
of  partition  therein,  reversed  on  appeal  by 
the  circuit  court,  preclude  or  estop  plaintiff 
from  prosecuting  this  suit?  Plaintiff  and 
defendants  are  and  were  at  the  time  of  said 
contracts  citizens  and  residents  of  Wetzel 
County,  West  Virginia,  where  the  contracts 
purport  to  have  been  executed.  It  is  con- 
ceded, however,  that  In  so  far  as  said  con- 
tracts or  deeds  relate  to  the  real  estate  lo- 
cated In  Ohio,  the  courts  of  this  state  would 
have  no  Jurisdiction  to  set  aside,  vacate,  or 
annul  them,  or  remove  them  as  clouds  upon 
the  title  to  the  land  located  in  that  state,  and 
that  the  object  of  the  bill  for  that  purpose 
cannot  be  attained;  that  to  obtain  such  re- 
lief resort  must  be  had  to  the  courts  of  the 
state  where  the  land  is  situated. 

But  respecting  the  other  form  of  relief 
sought,  it  is  contended  that  as  the  parties  to 
the  deed  and  contract  reside  in  this  state, 
where  they  were  made,  and  as  to  both  forms 
of  relief,  so  far  as  they  relate  to  the  per- 
sonal estate,  the  circuit  court  had  complete 
Jnrlsdlctlon,  upon  the  grounds  alleged,  to 
require  defendants  to  reconvey  all  said  real 
estate  or  other  property  to  the  plaintiff,  or 
to  cancel  the  contract  or  require  the  defend- 
ants to  reconvey  all  the  personal  property. 

It  is  well  settled,  not  only  by  the  decisions 
of  this  court,  but  by  the  bluest  courts  of 
other  jurisdictions,  that  the  courts  of  one 
state  may  compel  persons  subject  to  its  Ju- 
risdiction to  make  personal  conveyances  of 
land  in  another  state,  and  to  do  any  other 
act,'  which  without  reference  to  the  decree 
would  affect  the  land,  according  to  Its  lex 
rei  sitte,  and  that  in  such  cases  that  it  is 
the  conveyance  made  in  performance  there- 
of and  not  the  decree  whidi  passes  the  title. 
Wilson  V.  Braden,  48  W.  Va.  196,  86  S.  B. 
368;  Polndexter  v.  Burwell,  ffi  Va.  607; 
Ouerrant  v.  Fowler,  1  Hen.  &  M.  6 ;  Ten- 
nant's  Belrs  v.  Fretts,  67  W.  Va.  669,  68 
S.  E.  387,  29  L.  R.  A.  (N.  S.)  625,  140  Am. 
St  Rep.  979.  And  this  court  held  in  State 
T.  Fredlock,  62  W.  Va.  232,  48  S.  B.  153,  &4 
Am.  St.  Rep.  932,  point  2  of  the  syUabus, 
that: 

"A  court  having  jurisdiction  in  personam  may 
require  the  defendant  to  do,  or  retrain  from  do- 
ing, beyond  its  territorial  jurisdiction,  anything 
which  it  bas  power  to  require  kim  to  do  or 
omit  within  the  limits  of  its  territory." 


So  we  think  there  can  be  no  question  as 
to  the  Jurisdiction  of  the  court  in  the  prem- 
ises. 

[4]  The  next  question  is  does  the  pendency 
of  the  partition  suits  in  Ohio,  or  the  decree 
of  the  Common  Pleas  Court  therein,  admit* 
ted  to  have  been  reversed  by  the  circuit  court, 
and  the  cause  remanded  for  further  proceed- 
ings, estop  or  preclude  plaintiff  from  main- 
taining this  suit?  It  is  not  pretended  nor 
doeiB  the  record  in  the  Ohio  court  show,  that 
the  issues  presented  by  the  bill  in  this  cause 
were  pleaded  or  adjudicated  by  the  decrees 
or  orders  pronounced  in  those  suits.  But  it 
is  contended  that  the  court  there  had  juris- 
diction to  settle  and  determine  all  questions 
of  title  as  between  the  plaintiff  therein  and 
his  co-defendants,  and  that  as  the  plaintiff 
here  was  represented  in  those  suits  by  de- 
fendants and  by  Lynch  &  Lynch,  attorneys, 
whom  they  associated  with  them,  in  a  so 
called  cross-petition,  and  which  petition  al- 
leged that  the  cross-petitioners  were  seized 
and  possessed  of  Interests  in  said  real  es- 
tate. In  the  proportions  decreed  by  the  de- 
cree of  partition  appealed  from  by  them,  and 
did  not  set  up  by  any  cross-pleading  and 
ask  to  have  adjudicated  the  rights  which  he 
seeks  to  have  vindicated  In  this  cause,  the 
questions  here  presented  are  res  adjndlcata, 
and  that  his  bill  was  properly  dismissed. 

Unless  the  decrees  of  partition  of  the  Ohio 
court,  reversed  by  the  appellate  court,  nec- 
essarily Involved  and  adjudicated  the  rights 
of  the  plaintiff,  it  is  not  a  question  whether 
the  Ohio  court  could  have  adjudicated  these 
rights  upon  proper  pleadings,  for  we  know 
from  the  record  pleaded  that  no  pleadings 
by  the  plaintiff  here,  or  on  his  behalf,  spe- 
dflcally  put  in  issue  the  facta  alleged  and 
relied  on  In  the  bill  tn  this  cause,  and  un- 
less the  law  of  the  land  required  plaintiff  to 
Intervene  in  the  Ohio  court,  and  that  court 
vrith  jurisdiction  of  the  partition  siiit  with- 
drew to  itself  the  right  to  settle  and  deter- 
mine all  rights  of  title  between  plaintiff  and 
co-defendants,  and  all  rights,  or  rights  of 
action,  pertaining  thereto,  then  plaintiff  can- 
not be  estopped  by  the  decree  or  order  of 
the  Ohio  court  from  maintaining  this  suit, 
for  the  limited  purposes  indicated.  Ifore- 
over,  the  record  in  the  Ohio  court  shows  that 
the  so  called  cross-petition  filed  on  behalf  of 
the  plaintiff  and  defendants  in  this  cause  waa 
dismissed  for  want  of  security  for  costs,  and 
the  appeal  from  that  decree  prosecuted  by 
defendants  here  was  hostile  and  antagonistic 
to  the  rights  of  plaintiff  as  adjudged  by  the 
decree  appealed  from.  Plaintiff  here  alleges, 
and  it  is  not  denied,  that  he  had  no  notice 
of  the  pendency  of  the  said  suit  in  the  Otilo 
court,  until  about  the  time  of  the  entry  of 
said  decree,  and  that  he  promptly  thereafter 
brought  this  suit 

The  question  then  recurs,  are  the  Judg- 
ments or  decrees  of  partition  in  the  Ohio 
court  an  adjudication  of  the  rights  of  the 
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plaintiff  her«?  We  do  not  think  so.  As- 
smnlng  that  all  the  deeds  and  contracts  re- 
lating to  the  real  estate  were  properly  plead- 
ed, and  were  before  that  court,  nothing  could 
have  been  adjudicated  by  this  decree  ex- 
cei>t  that  partltioners  upon  the  face  of  the 
deeds  were  entitled  to  Interests  as  conveyed 
and  In  the  proportions  decreed.  Tme  every- 
thing must  be  regarded  as  settled  by  the 
final  decrees  in  these  cases,  which  were  or 
oonld  have  been  presented  under  the  plead- 
ings, but  nothing  more.  To  bar  further  ac- 
tion the  demand  must  have  been  the  same 
and  the  cause  of  the  demand  the  same.  State 
V.  McEldowney,  64  W.  Va.  895,  47  S.  E.  660; 
Blem  V.  Ray,  49  W.  Va.  128,  88  S.  E.  630; 
Dent  V.  Hckens,  60  W.  Va.  Sffl,  40  a  B.  672. 
A  point  made  on  behalf  of  the  plaintiff 
here  Is  that  because  of  the  want  of  Juris- 
diction of  the  person  of  defendants  by  the 
Ohio  court,  defendants  being  residents  of 
West  Vlrgliila,  personal  service  upon  them 
in  Ohio  could  not  have  been  had,  and  the 
court  there  could  not  have  acquired  Juris- 
diction to  settle  the  question  here  presented. 
But  it  has  been  decided  by  this  court,  and 
it  is  well  settled  elsewhere,  that: 

"Equity  may,  upon  service  of  process  on  a 
non  resident  by  publication,  remove  cloud  from 
title  to  land  within  Its  iarisdiction  by  a  de- 
cree, binding  only  in  rem.  Tennant  v,  Fretts, 
supra. 

Counsel  for  defendants  refer  to  sections 
12026  and  12028  of  the  General  Ck>de  of  Ohio, 
and  in  connection  therewith  dte  some  deci- 
sions of  the  courts  of  that  state,  including 
Roberts  v.  Remy,  66  Ohio  St.  249,  46  N.  E. 
1066,  to  support  their  contention  that  'the 
Ohio  court  would  have  Jurisdiction  to  settle 
conflicting  claims  of  title  between  the  plain- 
tiff and  co-defendants  in  the  petition.  The 
statntes  referred  to  simply  give  right  of 
partition  and  are  not  unlike  the  provisions  of 
onr  own  code  in  relation  thereto.  But  the 
question  we  have  is  not  one  of  power  or  au- 
thority, but  whether  the  Ohio  court  had  ez- 
clnslve  Jurisdiction,  and  we  do  not  think  that 
dther  the  statutes  or  the  decisions  dted 
support  the  proposition  of  exclusive  Juris- 
diction contended  for.  As  already  indicat- 
ed, the, controversy  here  is  not  limited  to  the 
real  estate  in  Ohio;  it  involves  certain  per- 
sonal estate  also,  supposed  to  be  covered  by 
the  contracts  or  assignments  under  which 
defjendants  are  not  only  asserting  title  to 
the  personal  estate  In  the  courts  of  Ohio,  but 
In  tUs  state  also,  and  according  to  the  de- 
cisions dted  the  circuit  court  of  Wetzel  Coun- 
ty lias  Jurisdiction  to  compel  reconveyance 
of  the  land  and  surrender  or  cancellation  of 
the  contracts  fraudulently  obtained  for  the 
personal  estate.  When  sudi  relief  has  been 
given  and  the  reconveyances  made,  plaintiff 
will  have  the  right  to  Interpose  sudi  deed 
or.  deeds  of  conveyance  against  any  claim 
or  claims  of  title  by  defendants  under  their 
deeds  or  contracts,  notwithstanding  the  de- 
cree of  partition  in  the  Ohio  court 
91  S.E.— 26 


[6]  Hie  final  qnestion  (hen  is,  was  the  bill 
properly  dismissed  for  want  of  equity?  We 
are  of  opinion  that  it  was  not.  The  two 
grounds  of  equity  were,  the  right  of  rescis- 
sion based  on  the  relationship  of  attorney 
and  client  existing  at  the  time  said  deed  and 
contracts  were  so  procured.  The  bill  alleges 
and  it  Is  not  d^iIed  that  this  relationship 
was  established  before  the  defendant  Bar- 
rick  procured  said  contract,  deed,  and  assign- 
ments, and  besides,  the  evidence  of  the  plain- 
tiff supports  this  contention.  It  Is  argued 
that  the  contract  of  June  24,  1913,  simply 
carries  into  effect  the  previous  contract  of 
employment,  but  as  alleged  In  the  blU,  and 
i[0t  denied,  that  contract  was  not  that  plain- 
tiff wonld  convey  an^  transfer  to  Barrick  or 
his  co-defendant  Yost  a  one  half  interest,  or 
the  whole  Interest,  in  plaintiffs  property,  but 
that  for  services  which  they  agreed  to  render, 
plaintiff  would  pay  them  one  half  of  the  pro- 
ceeds arising  out  of  the  property  recovered. 
The  contract  of  June  24,  1913,  and  the  sub- 
sequent deed  and  assignments  procured  on 
June  30,  1913,  were  quite  different  In  effect 
from  the  original  contract  of  employment. 
They  purported  to  grant  and  convey  larger 
Interests  than  defendants  were  entitled  to 
under  tliat  contract.  They  divested  plaintiff 
entirely  of  all  right  of  title  to  the  property, 
and  subjected  him  to  the  will  of  defendants 
and  the  danger  of  their  insolvency.  Whether 
defendants  performed  any  service  under  the 
contract  entitling  them  to  any  of  the  property 
so  acquired  may  be  doubted.  The  bill  alleges 
that  they  did  not  and  the  allegation  is  not 
denied ;  and  so  far  as  we  can  see  from  what 
was  done  by  defendants  In  the  Ohio  court.  It 
was  rather  more  antagonistic  to  the  Interest 
of  the  plaintiff  than  a  faithful  representation 
of  those  interests.  True,  they  filed  a  so 
called  cross-petition,  but  It  strikes  us  that 
petition  Is  misnamed,  and  beddes  they  al- 
lowed it  to  be  dismissed  for  want  of  secu- 
rity for  costs.  There  appears  to  have  been  no 
controversy  between  the  plaintiff  In  the  parti- 
tion suit  and  the  defendants  or  plaintiffs  in 
the  cross-petition;  both  represented  the  in- 
terests of  the  parties  thereto  to  be  the  same, 
and  the  decree  of  partition,  reversed  on  ai>- 
peal,  so  adjudged.  Defendants  may  posdbly 
be  entitled  to  some  compensation  for  their 
services  In  the  suit  of  Q.  O.  Woodcock  against 
William  R.  Woodcodc,  in  whlcB  the  plaintiff 
therein  recovered  judgment  against  defend- 
ant for  $362.00,  and  costs.  But  we  do  not 
decide  that  question ;  nor  do  we  think  It  suf- 
fident  to  defeat  plaintiff's  rights  to  relief. 
According  to  the  decisions  of  this  court  and 
because  of  the  relationship  of  attorney  and 
client,  plaintiff  is  entitled,  regardless  of  any 
rights  of  the  defendants,  to  avoid  the  con- 
tract, deed,  and  assignments,  to  compel  recon- 
veyance of  the  real  estate  to  him,  and  the 
surrender  and  cancellation  of  said  assign- 
ments of  personal  property.  Keenan  v.  Scott, 
64  W.  Va.  137,  61  S.  E.  806. 

And  we  are  furthermore  otopInijppi^|tip 
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opon  the  grounds  of  fraud  and  deceit  practic- 
ed In  the  procurement  of  said  contract,  deed, 
and  assignments,  by  the  defendant  Barrick, 
plaintiff  Is  entitled  to  like  relief. 

Our  conclusion,  therefore,  Is  to  reverse  the 
decree,  and  jenter  such  decree  here  as  we 
think  the  circuit  court  should  have  entered, 
perpetuating  the  Injunction,  and  requiring 
the  defendants  and  each  of  them  to  make, 
execute,  and  deliver  to  the  plaintiff,  a  deed 
reconveylng  to  him  all  the  right,  title,  and 
estate  In  and  to  the  lands,  and  In  the  oil 
and  gas  royalties  and  rights  mentioned  and 
described  in  his  contract  with  Barrlck,  dated 
June  24,  1913,  and  in  the  subsequent  deed  of 
June  30, 1913,  properly  acknowledged  for  rec- 
ord, and  that  the  said  several  assignments  of 
personal  property  as  described  herein  be  and 
the  same  are  hereby  set  aside,  cancelled,  and 
annulled,  and  that  they  be  surrendered  by 
defendants  to  plaintiff,  and  that  this  cause  be 
remanded  to  the  circuit  court  with  directions 
to  execute  this  decree  by  proper  proceedings 
to  be  had  herein,  and  farther  proceeded  with 
in  said  court  according  to  the  principles  here- 
in enunciated  and  further  according  to  the 
rules  and  principles  governing  courts  of 
equity;  and  that  plaintiff  also  recover  bis 
costs  in  this  court  and  in  the  circuit  court 
In  this  behalf  expended. 

as  W.  Va.  88) 

WATTS  BROS  &  CO.  v.  FRITH  et  aL 
(No.  3016.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  24,  1916.     Rehearing  Denied  Jan. 

10,  1917.) 

(Byllabut  by  the  Court.) 

1.  Tettsts  <S=977— Resulting  Tbubts— Cbea- 

TIOH. 

As  a  general  rule  payment  of  the  purchase 
money  or  some  part  thereof,  or  assumption  of 
some  obligation  therefor,  at  or  before  the  sale 
and  conveyance  of  the  land  to  the  grantee,  is  a 
pre-requisite  to  the  establishment  of  a  result- 
ing trust,  and  the  subsequent  payment  or  the 
assumption  thereof  will  not,  by  relation,  attach 
such  trust  to  the  original  purchase. 

[Ed.  Note.— For  other  cases,  see  TruBt&  Cent. 
Dig.  S  109.] 

2.  Trusts   <8s989(5)— EsTABLismiENT— Sufti- 

CIENCY    OT  BVIDENCK. 

To  establish  such  resulting  trust  such  prior 
payment  or  assumption  of  payment  of  the  pur^ 
chase  money  must  be  shown  with  certainty  and 
exactness. 

[EM.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  {  137.] 

Appeal  from  Circuit  (Tourt,  Mercer  C!ounty. 

Bill  In  equity  by  Watts  Bros,  js  Co.  against 
W.  O.  Frith  and  others.  From  a  decree  for 
plaintiff,  defendant  Anna  O.  Frith  appeals. 
Affirmed. 

Ross  &  Eahle,  of  Bluefleld,  and  Hartley 
Sanders,  of  Princeton,  for  appellant.  Mc- 
Nutt,  EUett  &  McNutt,  of  Princeton,  for  ap- 
pellee. 


MILLER,  J.  The  decree  appealed  from. 
In  accordance  with  the  allegations  and  prayer 
of  the  bUl,  adjudges  that  the  deed  of  Oc- 
tober 10,  1913,  from  the  defendants  W.  O. 
Frith  and  Anna  O.  Frith,  his  wife,  to  the 
defendant  T.  J.  Efflnger,  trustee,  conveying 
certain  real  and  personal  property  in  trust  to 
be  re-conveyed  by  said  trustee  to  the  said 
Anna  O.  Frith,  and  the  deed  from  said  Eflln- 
ger,  trustee,  to  the  said  Anna  O.  Frith,  of 
the  same  date,  conveying  the  same  property 
to  her,  In  accordance  with  the  deed  to  him, 
were  each  made  to  hinder,  delay  and  de- 
fraud the  creditors  of  said  W.  O.  Frith,  and 
especially  the  plaintiff,  Watts  Brothers  & 
Company,  In  respect  to  their  Judgment,  and 
that  the  same  should  be  and  they  were  there- 
by set  aside  and  held  for  naught 

The  answers  of  defendants,  while  admit- 
ting th6  purchase  by  and  conveyance  of  said 
land  to  the  said  W.  O.  Frith,  and  the  a.p- 
parent  ownership  by  him  of  all  said  personal 
property,  alleges  ownership  thereof  by  Mrs. 
Frith,  by  way  of  a  resulting  trust.  It  being 
alleged  that  her  money  paid  for  all  of  said 
property,  and  that  the  title  was  taken  by  ber 
husband  in  trust  for  her.  and  that  be  has  not 
and  never  bad  any  Interest  therein  which 
was  liable  to  be  charged  with  his  debts. 

We  have  carefully  examined  all  the  evi- 
dence adduced  on  the  Issues  thus  presented, 
and  we  cannot  say  that  the  decree  Is  not 
supported  by  the  proof.  In  the  first  place  the 
recitals  In  the  deed  from  Frith  and  wife  to 
Efflnger,  trustee,  which  estops  them,  do  not 
support  their  theory  of  a  resulting  trost  In 
favor  of  Mrs.  Frith,  bat  quite  the  contrary. 
The  tract  of  ninety-three  and  one-third  acres, 
known  as  the  Stafford  farm,  was  conveyed 
to  W.  O.  Frith,  September  26,  1910,  the  lot 
on  Main  Street,  Princeton,  In  April,  1911,  and 
the  lot  In  the  Bee  Addition  to  the  same  city. 
In  June,  1911,  the  first,  three  years,  and  the 
second  and  third  lots  over  two  years  before 
the  conveyance  of  the  property  to  Mrs. 
Frith.  The  personal  property  conveyed  to 
her  consisted  of  a  printing  plant  and  all  ac- 
counts payable  due  to  the  Princeton  Prog- 
ress Printing  Company,  the  name  under 
which  the  business  was  conducted  by  said 
W.  O.  Frith.  In  fact  the  deed  shows  a  pur- 
pose and  intention  on  the  part  of  Frith  to 
convey  to  his  wife  every  vestige  of  property 
standing  in  his  name,  and  put  It  beyond  the 
reach  of  these  attacking  creditors.  A  sig- 
nificant recital  in  this  deed.  Is,  not  that  said 
real  estate  was  purchased  entirely  with  the 
money  of  Mrs.  £^ith,  but  that  the  same  was 
purchased  "largely  with  money  belonging  to 
the  said  Anna  O.  Frith," .  and  that  "said 
property  is  therefore,  to  a  targe  extent,  and 
to  the  extent  of  a  certain  unatoertained  wn- 
dMdeA  interest  therein  her  sole  and  separate 
property,  and  should  be  deeded  and  held 
by  her  to  the  extent  of  her  said  undlvidM 
interest  therein."    Another  pertinent  recital. 
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nnder  a  whereas,  is,  that  "said  W.  O.  Frith 
is  deslroTis  of  paying  by  means  of  conveying 
JH»  property  in  fee  to  the  said  Anna  O.  EYith 
certain  debts  and  obligations  due  from  him- 
self to  the  said  Aima  O.  Frith  above  referred 
to,  wliich  consists  of  loans  made  by  her  and 
endorsements  made  by  her,  which  in  addi- 
tion to  being  mentioned  above,  are  herein- 
after set  out."  The  deed  then  proceeds  to 
recite  many  debts  as  owing  by  said  W.  O. 
Filth,  among  them  a  three  thousand  dollar 
note,  on  which  Mrs.  Frith  is  endorser,  and 
which  la  secured  by  a  deed  of  trust  on  her 
property ;  a  note  of  twelve  hundred  dollars, 
on  which  she  is  also  endorser;  a  note  for 
sixteen  hundred  dollars,  endorsed  by  Frank 
Wall,  and  which  is  shown  to  be  the  last  de- 
ferred payment  on  the  Stafford  fiirm,  togeth- 
er with  many  other  debts,  which  need  not  be 
specifically  referred  to. 

Besides  these  admissions  in  the  deed  there 
is  the  positive  evidence  of  two  witnesses  that 
prior  to  the  making  of  these  deeds  W.  O. 
Frith  declared  to  them  that  plaintiff's  debt 
was  not  Just  and  that  sooner  than  pay  it  he 
would  convey  his  property  away,  and  beyond 
their  reach,  or  would  spend  a  large  amount 
to  defeat  them  from  recovery  thereof. 
Checks  and  notes  were  admittedly  issued  by 
W.  O.  Frith  in  payment  of  the  property,  not 
one  of  which  la  produced,  and  we  have  no 
evidence  in  the  record  of  the  particulars  re- 
specting the  sources  of  the  payments  made 
by  W.  O.  Frith. 

[1]  What  conclusion  should  be  drawn  from 
these  facts?  Plainly  that  Mrs.  Frith  paid  no 
part  of  the  purchase  money  at  or  before  the 
sale  and  conveyance  of  the  property  to  her 
hnsband;  she  was  no  party  to  the  contract; 
nor  did  She  within  that  time  assume  any 
obligation  for  the  purchase  money.  This  as 
a  general  rule  is  sufficient  to  deny  her  the 
benefit  of  a  resulting  trust,  for  a  subsequent 
payment  wUl  not,  by  relation,  attach  a  trust 
to  the  original  purchase.  Murry  v.  Sell,  23 
W.  Va.  475 ;  Shaffer  v.  Fetty,  30  W,  Va.  248, 
4  S.  E.  278;  Harris  v.  EUiott,  45  W.  Va. 
246,  32  S.  E.  176;  Currence  v.  Ward,  43  W. 
Va.  367,  27  S.  E.  329 ;  Moore  v.  Mustoe,  47 
W.  Va.  649,  36  S.  E.  871,  81  Am.  St  Rep.  812, 
and  the  many  other  cases  cited  in  13  Va.  & 
W.  Va.  Bnc.  Dig.  279. 

[2]  Another  fact  mnst  be  drawn  from  the 
evidence,  namely,  that  the  money  afterwards 
advanced  hy  Mrs.  EMth  was,  if  any,  by,  way 
of  a  loan  to  her  husband  to  pay  the  pui^ 
chase  money.  Exactly  how  much  money  was 
so  advanced  is  not  shown.  The  deed  contra- 
dicts the  theory  that  she  paid  it  all.  We 
liave  decided  that  no  resulting  trost  can  be 
raised  in  favor  of  a  wife  from  payment  by 
her  of  a  part  of  the  purchase  money  on  land 
bongbt  by  her  husband  in  his  own  name,  un- 
less It  be  shown  with  certainty  and  exact- 
ness, what  part  was  paid  by  her.  Pickens  v. 
Wood,   67  W.  Va.  480,  60  S.  Bi  818.     The 


deed  of  Frith  and  wife  to  Efflnger,  trustee, 
calls  her  payments  "borrowed  money,"  and 
describes  her  Interest  as  an  "unascertained 
undivided  interest,"  and  his  desire  of  re-pay- 
ing her  by  conveyance  of  the  property  In  fee, 
and  there  is  absolutely  no  evidence  of  the  ex- 
act amount  of  money  paid.  To  establish  a 
resulting  trust  the<  evidence  must  be  clear 
and  unequivocal.  Cassady  v.  Cassady,  74  W. 
Va.  63,  81  S.  E.  829. 

The  evidence  we  think  clearly  establishes 
an  intent  to  hinder,  delay  and  defraud  plain- 
tiffs in  the  collection  of  their  debt,  and  our 
conclusion  Is  to  afilrm  the  decree. 

(79  W.  Va.  471) 

APPALACHIAN  MARBLE  COMPANY  T. 

MASON,IC   TEMPLE   ASS'N  et  aL 

(No.  3230.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  30,  1917.) 

(Svllalut  ly  the  Court.) 

1.  EviDKNCB   €=334,   35— Judicial   Notiob— 

Laws  or  Fokeion  Statv— Laws  of  United 

States. 

Judicial  notice  will  be  taken  of  the  laws  of 

a  foreign  state,  or  of  the  United  States,  b^  the 

courts  of  this  state,  by  virtue  of  the  provisioni 

of  section  4,  c.  13,  Barnes'  Code  (Code  1913,  { 


[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  35,  49,  50,  51;  Appeal  and  EJr- 
ror,  Cent  Dig.  §  2959.] 

2.  Affidavits   ®=>15 — Evidencb   iB— "11   Ap- 

THBNTICATION    OF    LlEW    STATEMENT  —  AU- 
THORITY  TO   NoTABT    Public   of   Akotheb 
State— Judicial  Notice. 
The  certificate  of  the  clerk  of  a  court  of 
record  of  the  state  of  Tennessee,  appended  to 
an  affidavit  which  verifies  a  mechanic  s  lien,  to 
the  effect  that  the  officer  taking  said  affidavit 
and  administering  said  oath  was  at  said  time 
a  notary  public,  oaly  commissioned  and  qualified 
as  such,  and  ttiat  his  signature  thereto  is  gen- 
uine, is  a  sufficient  authentication  of  such  affi- 
davit;  it  being  judicially  known  that  a  notary 
public  in  the  state  of  Tennessee  is  authorized 
to  administer  an  oath. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  §§  ei-«4;  Evidence,  Cent.  Dig.  { 
66 ;  Appeal  and  Error,  Cent  Dig.  {  2959.] 

3.  Mechanics'  Liens  ^=>158— Fzlino  Amend- 

IfENT. 

As  a  general  rule  a  mechanic's  lien  filed 
under  the  laws  of  this  state  cannot  be  amended 
after  the  time  limit  for  filing  such  a  mechanic's 
lien  has  expired. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §{  276-278.] 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  in  equity  by  the  Appalachian  Marble 
Company  against  tbe  Masonic  Temple  As* 
BOciation  and  another.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Decree  reversed, 
and  cause  remanded. 

Abijah  Hays  and  Smith  D.  Turner,  both  of 
Parkersburg,  for  appellant  L.  N.  Tavenner, 
of  Parkersburg,  for  appellees. 

RITZ,  J.  Appalachian  Marble  (Company 
brought  Its  suit  in  equity  in  the  circuit  court 
of   Wood   county   against   Masonic   Templa 
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Association  and  the  Prescott  Constmctloii 
Oompany,  having  for  Its  purpose  tlie  en< 
foircement  of  a  mechanic's  lien  which  had 
theretofore  been  filed  by  the  plaintiff  against 
the  real  estate  of  the  defendant  Masonic 
Temple  Association. 

The  defendant  Prescott  Construction  Com- 
pany, under  a  contract  with  the  defendant 
Masonic  Temple  Association,  constructed  for 
It  on  its  real  estate  situate  In  the  city  of 
Parket'Sburg  a  building.  In  the  construc- 
tion of  this  building  the  plaintiff  furnished 
certain  material  and  did  certain  work  as  a 
subcontractor  of  the  defendant  Prescott  Con- 
struction Company.  After  It  ceased  to  work 
and  furnish  such  material,  and  within  the 
time  required  by  law,  It  gave  notice  to  the 
owner  of  the  property  that  it  claimed  a 
mechanic's  lien,  and  within  the  time  pro- 
vided by  law  it  filed  such  lien  in  the  office 
of  the  clerk  of  the  county  court  of  Wood 
county.  It  then  instituted  this  suit  for  the 
purpose  of  enforcing  said  lien  against  the 
real  estate  of  the  defendant  Masonic  Temple 
Association.  The  defendant  Prescott  Con- 
struction Company  demurred  to  the  bill,  and 
the  demurrer  was  sustained,  and  the  bill 
dismissed. 

[2]  The  affidavit  to  the  mechanic's  Hen 
was  made  by  an  officer  of  the  plaintiff  com- 
pany in  Knox  county,  Tenn.,  and  there  is 
appended  thereto  a  certificate  of  the  clerk 
of  the  county  court  of  said  Knox  county,  the 
same  being  a  court  of  record,  certifying  that 
the  party  whose  name  Is  signed  to  the  Jurat 
was  at  the  time  he  signed  the  same  a 
notary  public  duly  appointed  and  qualified 
as  such,  and  that  his  signature  to  the  said 
Jurat  Is  genuine.  The  point  is  made  that 
this  certificate  is  not  a  compliance  with  the 
provisions  of  section  81  of  chapter  130, 
Barnes'  Code  (Code  1013,  {  4887).  This  sec- 
tion provides  that  such  an  affidavit  as  this 
shall  be  deemed  duly  authenticated  if  it  be 
subscribed  by  the  officer  taking  it,  and  there 
be  annexed  to  it  a  certificate  of  the  clerk 
or  other  officer  of  a  court  of  record  of  the 
state  in  which  the  same  is  taken,  under  the 
official  seal  of  such  court,  verifying  the  gen- 
uineness of  the  signature  of  the  officer  be- 
fore whom  the  oath  or  affidavit  was  taken, 
and  his  authority  to  administer  an  oath. 
It  will  be  observed  that  the  certificate  of 
the  clerk  of  the  county  court  of  Knox  coun- 
ty appended  to  the  affidavit  in  this  case  does 
not  in  express  words  say  that  the  party  who 
took  the  affidavit  was  at  the  time  author- 
ized to  administer  an  oath,  but  simply  says 
that  he  was  a  notary  public  duly  commis- 
sioned and  qualified  as  such,  and  that  hla 
signature  Is  genuine.  It  is  Insisted,  how- 
ever, that  because  of  the  provisions  of  sec- 
tion 4  of  chapter  13,  Barnes'  Code  (Code 
1913,  S  333),  that  Judicial  notice  will  be  taken 
of  the  laws  of  Tennesee,  and  that  when  this 
is  done  it  will  be  observed  that  a  notary  pub- 
lic was  at  said  time  authorized  to  admin- 
ister an  oath,  and  that  the  certificate  la 


therefore  in  effect  that  required  by  the  stat- 
ute. 

[1]  Section  4  of  chapter  13,  Barnes'  Code, 
pro^des  that,  whenever  it  becomes  material 
to  ascertain  what  the  law  of  another  state 
or  country  or  of  the  United  States  la,  or  was 
at  any  time,  the  court,  or  Judge,  or  magis- 
trate shall  take  Judicial  notice  thereof,  and 
may  consult  any  printed  book  purporting  to 
contain  the  same.  The  certificate  required 
to  be  made  by  the  clerk  of  a  court  of  rec- 
ord and  to  be  appended  to  the  Jurat  sub- 
scribed by  the  officer  taking  the  oath,  as 
will  be  seen  from  the  statute  above  quoted, 
requires  two  things  to  appear  therefrom: 
First,  that  the  signature  of  the  officer  sub- 
scribing the  Jurat  Is  genuine;  second,  that 
he  was  at  the  time  of  making  the  same  au- 
thorized to  Pdmlnlster  an  oath.  In  this  case 
there  is  no  question  about  the  certificate 
being  sufficient  as  to  the  first  requirement 
Its  sufficiency  as  to  the  second  requirement 
depends  upon  the  construction  to  be  given 
to  this  statute;  If  we  are  to  say  that  noth- 
ing short  of  a  literal  declaration  by  the  of- 
ficer making  the  certificate  that  the  officer 
taking  the  oath  was  authorized  to  adminis- 
ter oaths  Is  required,  then  it  Is  not  sufllcient. 
If,  however,  a  certificate  the  legal  effect  of 
which  is  that  the  officer  taking  the  oath 
was  authorized  at  said  time  to  take  the  same 
is  sufficient,  then  this  certificate  meets  the 
requirements  of  the  act  The  authority  of 
an  officer  to  administer  an  oath  depends  up- 
on the  ascertainment  of  certain  facts,  the 
principal  of  which  are  his  due  appointment 
and  qualification.  If  his  due  appointment 
and  qualm  i:ation  to  a  certain  office  Is  shown, 
then  it  follows  as  a  matter  of  law  that  he 
has  or  that  he  has  not  the  authority  to  ad- 
minister an  oath,  depending  upon  whether 
the  law  does  or  does  not  confer  such  au- 
thority, and  a  certificate  going  further  than 
certifying  the  ftict  of  his  due  appointment 
and  qualification  would  be  simply  a  declara- 
tion of  the  law  based  upon  the  ascertained 
fact  of  his  due  appointment  and  qualifica- 
tion. 

It  will  be  seen  from  section  4  of  chapter 
13  that  the  courts  of  this  state  wQl  take 
Judicial  notice  of  the  law  of  foreign  states. 
When  we  do  this  we  find  that,  if  the  state- 
ment of  fact  contained  In  this  certificate 
is  true,  it  is  a  compliance  with  the  require- 
ments of  the  statute,  because  a  notary  pub- 
lic under  the  laws  of  Tennessee  was  at  the 
time  of  taking  the  certificate  authorized  to 
administer  an  oath. 

[3]  The  court  below  held  this  certificate 
Insufficient,  and  the  plaintiff  asked  leave 
to  amend  Its  lien  by  supplying  a  ne^  cer- 
tificate, but  this  leave  was  denied  It  by  the 
circuit  court  and  this  is  complained  of  as 
error.  We  do  not  think  the  circuit  court 
erred  In  this  regard.  A  mechanic's  lien 
so  imperfect  as  to  render  it  Ineffective  to 
secure  to  the  party  taking  it  the  benefits  of 
such  lien  cannot  be  amended  after  the  ex- 
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piratlon  of  the  time  within  which  notice 
most  be  given  to  the  owner  of  the  property 
and  the  mechanic's  lien  filed  so  as  to  make 
It  comply  with  the  requirements  of  the  law. 
A  party  asserting  a  mechanic's  lien  must 
within  the  time  required  by  law  have  placed 
npon  the  records  such  a  complete  statement 
as  1b  effective  to  give  him  the  benefit  of  a 
Uen  ugalnst  the  real  estate  of  the  owner  for 
the  amount  due  him  for  work  and  labor  per- 
formed, or  material  furnished,  and  an  in- 
complete or  insufficient  mechanic's  lien  filed 
within  the  time  provided  for  the  filing  of 
such  liens  cannot  be  supplemented  after  such 
time  has  expired  by  the  filing  of  addition- 
al statements  or  additional  affidavits  so  as 
to  make  it  have  an  effect  which  it  would 
not  otherwise  have  had.  Bqisot  on  Me- 
chanics' Liens,  {  46s  i  Rockel  on  Mechanics' 
Liens,  §  123. 

It  follows  from  what  has  been  said  that 
the  decree  of  the  circuit  court  of  Wood  coun- 
ty most  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  overrule  the  demur- 
rer, and  further  to  be  appropriately "  pro- 
ceeded with,  with  costs  in  this  court  to  the 
appellant  against  the  appellee  the  Prescott 
Constmction  Company. 

a«  Ga.  4S1)  ==>=" 

POUND  V.  SMITH  et  aL     (No.  235.) 
(Supreme  Court  of   Oeorgia.     Feb.  14,  1917.) 

(Byllahu*  by  the  Court.) 

1.  Tbobts  «=»17,  18(8)  —  Express  Tbttst— 
Creatiow— WBrriNG. 

Under  the  facts  of  this  case  it  was  error  to 
allow  an  amendment  by  the  plaintiffB,  praying 
that  the  title  to  land  be  decreed  in  them,  with 
remainder  over  to  the  survivor,  based  upon  an 
allied  parol  agreement  to  that  effect. 

n*^.  Note.— For  other  cases,  see  Trusts,  Oent 
IM«.  {  18.] 

2.  Sracino  Pkbfobkancx  «=>114(1)— Pucao- 
Dco — SurnciENOY. 

The  allegations  and  prayers  were  not  suf- 
ficiently definite  to  raise  the  question  of  spe- 
cific performance. 

[E!d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  85S,  366,  367,  370.] 

8.  TB09TS  «=»371(1)  —  Implied  Texjst  — En- 

rOBCEMERT. 

The  petition,  pruned  by  demurrer,  is  suffi- 
cient in  its  allegations  to  constitute  a  suit  to 
enforce  an  implied  trust,  and  for  this  relief  the 
prayers  are  t^oad  enough. 

[Ed.  Note.— For  other  cases,  see  Trusts,  dent 
Dig.  iS  688,  590.} 

4.  JnnauzNT  «s>248— Basis  ih  Puadinos— 

Betebsal. 
Tie  verdict  and  the  decree  based  thereon 
awarded  to  the  plaintiffs  the  entire  interest  in  a 
lot  of  land.  Under  the  pleadings  and  the  evi- 
dence they  were  entitled  to  only  a  two-thirds 
interest.  For  this  reason  tiie  judgment  of  the 
trial  court  must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  434.] 

B.  APPEAt  AND  Ebkob  «=»302(3)— Monow  pob 
New  TBrii>-Gi»DND8— Evidence. 
A  ground  of  a  motion  for  a  new  trial,  as- 
signing error  upon  the  admission  of  evidence. 


will  not  be  considered,  unless  the  evidence  is 
sufiiciently  set  forth  for  the  question  of  its 
admissibility  to  be  determined  without  refer- 
ence to  other  parts  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  1747.] 

6.  Nonsuit— Kbfusai,. 

The  refusal  of  the  court  to  grant  a  nonsuit 
was  not  error. 

7.  lUPUED  Tbust. 

It  was  not  error  for  the  court  to  charge  the 
law  in  regard  to  implied  trusts. 

Error  from  Superior  Court,  Hancock  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  the  Misses  Treasie  and  Acqull- 
lian  Smith  against  J.  M.  Pound,  as  adminis- 
trator of  the  estate  of  John  T.  Smith,  de- 
ceased. From  order  that  grounds  of  demur- 
rer be  sustained  as  to  all  parts  of  petition 
and  prayer  for  reformation  of  deeds,  and 
overruled  as  to  dismissing  petition  and  as  to 
other  matters  therein  contained,  defendant 
brings  error.    Reversed. 

Misses  Treasie  and  AcquUlian  Smith  filed 
their  petition  against  J.  M.  Pound,  as  ad- 
ministrator of  the  estate  of  their  brother, 
John  T.  Smith,  In  which  they  prayed  for 
reformation,  specific  performance,  injunction, 
and  general  relief.  The  defendant  filed  his 
answer,  and  also  a  demurrer.  The  demui^ 
rer  was  sustained  as  to  certain  grounds,  but 
aa  to  others  It  was  overruled.  The  court  al- 
lowed the  plaintiffs  to  amend  their  petition. 
Upon  the  trial  a  verdict  was  returned,  award- 
ing to  the  plaintiffs  one  of  the  two  tracts  of 
land  In  controyersy.  A  motion  for  a  new 
trial  was  overruled,  and  the  defendant  ex- 
cepted to  this,  as  well  as  to  the  other  ml- 
ings  adverse  to  him. 

The  material  allegations  of  the  petition 
are  as  follows:  J.  M.  Pound,  as  administra- 
tor of  the  estate  of  John  T.  Smith,  deceased, 
under  an  order  of  the  court  of  ordinary,  is 
proceeding  to  sell  at  public  ontcry  two  de- 
scribed tracts  of  land.  This  land  Is  the 
property  of  the  plaintiffB.  l^ey  together 
with  their  brother,  John  T.  Smith,  contract- 
ed with  E.  F.  Pound,  now  deceased,  to  pur- 
chase one  of  the  tracts  of  land  described, 
and  later  contracted  with  him  to  purchase 
the  other  tract.  At  the  time  of  the  pur- 
chase the  plaintiffs  and  their  brother  were 
residing  on  one  of  the  tracts,  and  it  was 
agreed  that  they  would  purchase  both  tracts, 
and  that  the  same  should  be  held  and  own- 
ed "in  common  by  them  during  their  lives, 
and  that  the  survivors  should  take  the  fee 
to  the  entire  property."  After  the  purchase 
as  agreed  upon,  the  plaintiffs  and  their  broth- 
er resided  and  farmed  npon  the  lands,  each 
working  thereon  for  their  common  boiefit, 
and  from  the  proceeds  of  the  pr(^)erty  and 
the  results  of  their  Joint  labor  it  was  paid 
for.  The  sisters,  being  illiterate  and  inex- 
perienced in  business  affairs,  each  year  turn- 
ed over  the  crops  as  they  were  gathered  to 
their  brother,  to  market.  With  the  instruc- 
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tlon  and  Trnderstaiidlng  that  the  money  aris- 
ing therefrom  should  be  paid  on  the  purchase 
price  of  the  lands  which  they  had  bought 
The  sisters  labored  in  the  field,  side  by  side 
with  their  brother,  and  performed  all  the 
domestilc  duties.  Tliey  practiced  "the  most 
rigid  economy,  never  reserving  one  penny  of 
compensation,  except  their  meager  purchase 
of  wearing  apparel,  In  order  that  every  cent 
from  said  crop  and  other  proceeds  from 
said  land  should  be  applied  to  the  purchase 
money  of  snid  land."  One  of  the  sisters, 
Treasle  Smith,  paid  in  actual  cash,  at  the 
time  of  the  first  purchase,  "$350  on  the  pui^ 
chase  price  of  the  land,  and  at  subsequent 
times  her  earnings  as  a  midwife  were  con- 
tributed to  the  payment  of  the  land.  Until 
after  his  death  the  plaintiffs  did  not  know 
that  the  titles  to  the  land  were  made  to  their 
brother  Individually,  as  he  had  concealed 
this  fact  from  them  during  his  life,  though 
they  had  intrusted  him  to  make  the  pay- 
ments upon  the  land,  and  to  have  the  deeds 
executed  to  the  three  Jointly,  In  accordance 
with  their  agreement 

If  the  title  be  permitted  to  stand  as  it  is, 
and  the  land  be  administered  as  the  estate 
of  their  brother,  the  plaintiffs  will  be  de- 
frauded of  their  right  and  title  thereto.  The 
vendor  of  the  land  is  dead,  and  his  estate 
has  been  administered,  and  the  administra- 
tor discharged.  Should  the  land  be  sold  by 
the  administrator  of  their  brother's  estate, 
the  plaintiffs  will  suffer  Irreparable  loss. 
The  prayers  are  as  follows: 

"(a)  That  the  said  two  deeds  hereto  attached 
be  reformed  in  conformity  with  the  agreemenf 
between  these  petitioners  and  their  said  broth- 
er, Jno.  T.  Smith,  expressing  the  grantees  there- 
in as  pedtiooers  and  the  said  Jno.  T.  Smith 
jointly,  for  their  natural  lives,  with  remainder 
over  to  the  survivors. 

"(b)  That  the  title  to  the  said  land  be  decreed 
to  tiie  petitioners  for  their  natural  life,  with  the 
remainder  over  to  the  survivors. 

"(c)  That  the  said  J.  M.  Pound,  administrator 
of  the  estate  of  said  Jno.  T.  Smith,  be  perpetu- 
ally restrained  and  enjoined  from  administering 
said  land  as  the  propertpr  of  estate  of  said  Jno. 
T.  Smith,  or  from  any  wise  interfering  therewith 
in  his  capacity  as  administrator  aforesaid. 

"(d)  For  such  other  and  farther  relief  as  pe- 
titioners in  equity  are  entitled  to." 

In  his  answer  the  defendant  contended 
that  the  brother,  John  T.  Smith,  was  the 
sole  owner  of  the  land,  which  he  had  paid 
for  from  his  own  resources ;  that  there  was 
no  concealmebt  of  his  ownership;  but  that 
the  deeds  to  botb  tracts  of  land  were  prop- 
erly recorded  In  the  clerk's  office,  and  there- 
fore were  notice  to  all  who  might  want  to 
know  of  their  contents. 

The  grounds  of  demurrer  to  the  petition 
were  the  following: 

"(1)  There  is  no  cause  of  action  alleged. 

"(2)  There  is  no  cause  of  action  alleged  by 
which  a  court  of  law  or  equity  would  be  author- 
ized to  reform  a  deed  or  deeds.  - 

"(3)  That  petitioners  have  no  legal  or  equita- 
ble right  to  have  the  title  to  land  described  in 
Setition  to  be  decreed  to  them  for  tbeir  natural 
ves,  with  remainder  over  to  survivors.    They 


have  no  such  right  of  a  specific  performance 
against  this  defendant 

"(4)  If  petitioners  have  any  cause  of  action 
at  all,  it  would  be  a  suit  for  damages  for  fraud 
and  decrit.  Defendant  further  demurs  and 
moves  to  dismiss  paragraph  3  of  petition,  be- 
cause, if  petitioners  intend  to  claim  the  proper- 
ty described  in  the  foregoing  paragraph,  the 
claim  should  have  been  filed  with  the  ordinary 
of  Hancock  county,  as  the  law  provides  for 
claims  in  such  cases. 

"(5)  The  petition  does  not  allege  or  set  forth  a 
mutual  mistake  by  the  parties  to  the  deeds  which 
petitioners  pray  to  have  reformed. 

"(6)  The  petition  does  not  allege  any  mistake 
by  either  K.  F.  Pound  or  John  T.  Smith,  the 
parties  named  in  the  deeds. 

"(7)  The  petition  alleges  concealment,  deceit, 
and  fraud  on  the  part  of  Jc^n  T.  Smith,  and 
no  mistake  on  the  part  of  E).  F.  Pound. 

"(S)  Defendant  specially  demurs  and  moves  to 
dismiss  petition,  because  petitioners  have  no  le- 
gal or  equitable  right  to  have  the  contracts  re- 
formed, which  were  made  and  entered  into  by 
other  parties;  and  petitioners,  not  being  par- 
ties to  the  contract  have  no  legal  or  equitable 
right  to  reform  a  contract  making  them  parties 
thereto. 

"(9)  Defendant  specially  demurs  and  moves 
to  dismiss  paragraphs  (a)  and  (b)  in  prayer,  be- 
cause no  contract  is  alleged  to  have  been  made 
with  E.  F.  Pound  as  grantor  on  one  part,  and 
petitioners  and  John  T.  Smith  jointly  as  gran- 
tees on  the  other  part  for  their  natural  lives, 
with  remainder  over  to  survivors." 

The  court  ordered  that  the  grounds  of  de- 
murrer be  sustained  as  to  all  portions  of 
the  petition  and  prayer  for  reforming  the 
deeds,  and  that  they  be  overruled  as  to  dis- 
missing the  petition,  and  as  to  other  matters 
therein  contained. 

The  amendment  to  the  petition,  as  allow- 
ed, was  as  follows: 

"Strike  section  (a)  of  the  prayer  of  the  peti- 
tion, and  substitute  in  lieu  thereof  the  following : 
•That  this  court  decree  the  title  conveyed  by 
E.  F.  Pound  and  J.  M.  Pound,  executor  of  the 
estate  of  E.  F.  Pound,  to  Jno.  T.  Smith  to  con- 
form to  the  contract  existing  between  the  said 
Jno.  T.  Smith  and  plaintiffs,  and  that  said  land 
was  held  by  the  said  Jno.  T.  Smith  in  trust  for 
himself  and  the  plaintiffs  for  the  term  of  their 
natural  lives,  with  remainder  over  to  their  sur- 
vivor, and  that  said  land  is  not  subject  to  be 
administered  as  the  estate  or  any  part  of  the 
estate  of  the  said  Jno.  T.  Smith.'  " 

R.  L.  Merritt,  of  Sparta,  and  Evans  & 
Evans,  of  SandersvlUe,  for  plaintiff  in  error. 
Burwell  &  Fleming  and  3.  W.  Lewis,  all  of 
Sparta,  for  defendants  In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  All  that  portion  of  the  plaintiffs' 
petition  and  the  prayers'  thereof  which 
sought  to  reform  the  deeds  from  Ponnd  to 
John  T.  Smith  was  stricken  on  demnrrer, 
and  properly  so,  because  it  was  hot  alleged 
that  the  agreement  between  the  plaintiffs 
and  their  brother  was  concurred  In  by  Pound, 
the  vendor  from  whom  they  purchased  the 
land.     Civil  Code  1910,  S  4579. 

[1]  1.  It  cannot  be  determined  definitely 
from  the  language  of  the  Judgment  on  the 
demurrer  whether  the  allegations  and  the 
prayer  with  reference  to  decreeing  title  to 
the  land  In  the  plaintiffs  for  their  natural 
lives,  with  remainder  over  to  the  survivor, 
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were  stricken  or  not  The  court,  after  ruling 
on  the  demurrer,  allowed  the  plaintiffs  to 
amend  their  petition  by  substituting  for  the 
prayer  for  reformation  of  the  deeds  a  prayer 
In  the  words  quoted  at  the  close  of  the  state- 
ment of  facts.  The  defendant  objected  to  the 
allowance  of  this  amendment,  and  to  the 
overruling  of  this  objectloa  he  excepted. 
This  ruling  was  error.  The  prayer  sought 
the  reformation  of  an  alleged  parol  contract 
by  decreeing  a  remainder  over  to  survivors. 
To  do  this  would  be  to  reform  a  parol  con- 
tract Into  an  express  trust.  All  express 
trusts  must  be  created  or  declared  In  writing. 
CItU  Code  1910,  $  3733. 

[2]  2.  No  question  Is  properly  made  by 
the  petition  as  to  the  right  of  the  plaintiffs 
to  have  specific  performance  of  their  con- 
tract, as  against  their  brother's  administra- 
tor.   The  rule  Is  that: 

"The  plaintiff  in  an  equitable  petition  must 
not  only  allege  facts  which  will  show  that  he  is 
entitled  to  relief,  but  by  his  prayers  must  indi- 
cate the  nature  of  that  relief." 

There  was  no  prayer  for  specific  perform- 
ance. "The  plaintiff  In  an  equitable  petition 
will  never  be  granted  any  relief  unless  there 
Is  a  prayer  asking  for  the  specific  relief 
sought,  or  unless  there  Is  a  prayer  for  gen- 
eral relief  and  the  nature  of  the  case  Is  such 
that  under  the  prayer  for  general  relief  some 
character  of  relief  may  be  granted  which  Is 
consistent  with  the  case  made  by  the  peti- 
tion and  with  the  specific  prayers  therein." 
Copeland  v.  Cheney,  116  Ga.  685,  687,  43  S. 
EX  59,  60.  The  prayer  for  general  relief  In 
this  case  Is  not  sufficiently  specific  to  em- 
brace a  prayer  for  specific  performance,  and 
for  that  reason  we  will  not  consider  the  con- 
tentions of  the  plaintiffs  for  this  relief. 

[8]  3.  The  petition,  thus  pruned  by  demur- 
rer, is  sufficient  In  its  allegations  to  consti- 
tute a  suit  to  enforce  an  implied  trust,  and 
for  this  relief  the  prayers  are  broad  enough. 

[4]  4.  According  to  the  allegations  of  the 
petition,  the  two  sisters  and  their  brother 
agreed  to  purchase  the  two  tracts  of  land  In 
controversy.  It  was  a  part  of  their  agree- 
ment that  the  title  should  be  taken  In  the 
three  Jointly,  with  the  right  of  survivorship. 
The  contract  was  In  paroL  The  sisters  paid 
their  share  of  the  purchase  money.  The 
brother,  disregarding  the  agreement,  took  the 
title  In  himself  alone.  Under  these  circum- 
stances the  law  Implied  a  trust  In  favor  of 
the  sisters  to  the  extent  of  their  Interest. 
Civil  Code  1910,  {  3739(1).  The  law.  In  thus 
implying  a  trust,  simply  makes  the  grantee 
In  the  deed  the  trustee  for  the  benefit  of 
those  whose  money  was  used  In  the  purchase 
of  the  land.  The  legal  title  was  In  the  broth- 
er. The  beneficial  Interest  was  In  the  three 
purchasers.  Accordingly,  the  plaintiffs  would 
be  entitled,  on  proof  that  they  had  paid 
their  share  of  the  purchase  money,  to  a  de- 
cree that  the  administrator  of  their  deceased 
brother  be  declared  to  hold  the  land  in  trust 


for  their  benefit  to  the  extent  of  their  in- 
terest, to  wit,  two-thirds. 

The  Jury  returned  a  verdict,  awarding  w 
the  plaintiffs  the  whole  of  one  of  the  tracts 
of  land,  whereupon  the  court  decreed  the 
whole  interest  in  this  tract  to  the  plaintiffs 
for  and  during  "their  natural  lives,  with  re- 
mainder to  the  survivor  of  the  two  dn  fee." 
This  verdict  Is  not  In  harmony  with  the 
pleadings  and  facts  of  the  case.  For  this 
reason  the  Judgment  of  the  court  must  be 
reversed.  The  plaintiffs  are  not  entitled  to 
the  whole  interest,  nor  could  a  reversionary 
interest  be  decreed. 

The  motion  for  a  new  trial  contains  many 
assignments  of  error,  but  it  is  not  nec- 
essary to  pass  upon  them  In  detail.  The 
charges  of  the  court  complained  of  were 
subject  to  one  of  the  criticisms  made,  which 
was  that  the  plaintiffs  In  any  event  would 
only  be  entitled  to  a  two-thirds  Inter- 
est, whereas,  the  court  Instructed  the  Ju- 
ry, if  they  found  for  the  plaintiffs,  that 
they  might  award  them  the  whole  interest 
On  another  trial  the  Instructions  of  the  court 
wHl,  of  course,  be  In  accord  with  the  rulings 
above  made  In  this  particular. 

[SI  5.  The  assignments  of  error  In  regard  to 
the  admission  of  evidence  were  not  sufficiently 
full  and  specific  for  this  court  without  looking 
to  the  brief  of  evidence,  to  say  that  the  trial 
court  erred  for  any  of  the  reasons  assigned. 
Georgia  Northern  Ry.  Co.  v.  Hutchins,  119 
Ga.  504,  46  S.  E.  659;  Baxter  v.  Camp,  126 
Ga.  354,  54  S.  E.  1036. 

[8,  7]  6, 7.  The  refusal  of  the  court  to  grant 
a  nonsuit  was  not  error.  Nor  was  it  error, 
to  charge  the  law  in  regard  to  Implied  trusts. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(US  Qa.  439) 
DEAL  V.  GEORGE  et  aL 
(No.  237.) 
(Supreme  Court  of  Georgia.     Feb.  14,  1917.) 

(SvUabut  hv  the  Court.) 

1.  Tbial    ®=»2S2(.">)— Action— iNBTBUonoN. 

The  facta  of  this  case  showed  prescriptive 
title  in  the  plaintiff.  The  defendants  failed  to 
show  that  any  of  the  land  in  dispute  was  cover- 
ed by  the  deeds  introduced  by  them.  The  de- 
fendants failed  to  show  possession  by  any  of 
the  grantors  of  the  land  in  dispute.  Such  be- 
ing the  case,  it  was  error  to  instruct  the  jury  in 
regard  to  the  law  applicable  to  disputed  land 
lines  between  coterminous  owners. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  600.] 

2.  Advebsb    Pobsbsbion  «=3ll3— Evidbnck— 
Deeds. 

Certain  deeds  were  admitted  over  objection. 
On  another  trial  these  deeds,  or  either  of  them, 
should  be  admitted  when  shown  to  cover  any 
part  of  the  land  in  controversy,  or  they  should 
be  rejected  if  such  materiality  is  not  shown. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §S  669,  671-681.] 

Error  from  Superior  Court  Early  (bounty; 
W.  C.  Worrill,  Judge. 
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Proceedings  between  C.  M.  Deal  and  J.  D. 
George  and  others.  Judgments  for 'George 
and  others,  and  Deal  brings  error.  Judg- 
ments reversed. 

Glessner  &  Collins,  of  Blakely,  for  plain- 
tiff In  error.  Walter  G.  Park,  of  Blakely,  for 
defendants  in  error. 

GILBERT,  J.  Judgments  reversed.  All 
the  Justices  concur. 

(146  Oa.  «»)  === 

HOLMES  et  aL  ▼.  BROWN.     (Na  229.) 
(Supreme  Court  of  Georgia.    Feb.  13,  1917.) 

(Byllahui  hy  the  Court.) 

1.  Tkade     Unions     «=34  —   Membebb    — 
RionTS  of. 

The  rights  of  a  member  of  an  unincorporat- 
ed society  are  defined  by  the  constitution  and 
the  rules  of  the  association,  and  arise  out  of 
private  contract.  If  a  member  has  been  suspend- 
ed by  virtue  of  a  sentence  imposed  by  a  trial 
held  in  violation  of  the  constitution  and  by-laws 
of  the  association,  and  the  suspended  member  is 
thereby  denied  the  right  to  participate  in  cer- 
tain benefits  payable  out  of  a  fund  raised  by 
dues  and  assessments,  equity  will  enjoin  the 
enforcement  of  such  illegal  sentence  and  the  in- 
terference by  officers  of  the  association  with 
his  rights  as  a  member  until  he  is  given  a 
hearing  in  accordance  with  the  constitution  of 
the  association, 

[Ed.  Note. — For  other  cases,  see  Trade  Unions, 
Cent  Dig.  i  8.] 

2.  INJT7N0TI0N  «=»158— Scope  or  Obdkb. 

The  order  of  the  court  in  the  case  at  bar 
is  not  to  be  construed  as  a  final  determination 
of  the  suspended  member's  status,  but  as  a 
temporary  injunction  against  the  enforcement 
of  the  suspension  until  his  status  is  fixed  by  a 
final  trial. 

[Ed.  Note.— For  other  cases,  see  Injunction, ' 
Cent.  Dig.  i  341.] 

Error  from  Superior  Court,  Pulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  A.  Brown  against  Martin  Holmes, 
president  of  the  Bricklayers',  Masons',  and 
Plasterers'  International  Union  of  America, 
and  others.  Plaintiff  was  granted  an  inter- 
locutory injunction,  and  defendants  bring  er- 
ror.   AfBrmed. 

The  Bricklayers',  Masons',  and  Plasterers' 
International  Union  of  America,  a  voluntary 
association,  has  a  local  union,  known  as 
Lodge  No.  6,  in  the  city  of  Atlanta.  The 
plaintiff  was  a  member  of  the  local  union, 
and  was  suspended  for  nonpaymeat  of  a  fine 
which  he  alleges  was  imposed  upon  him  by 
the  local  lodge  without  notice  and  in  viola- 
tion of  the  constitution  and  by-laws  of  the 
union.  He  filed  a  petition  against  the  local 
union  and  Its  officers  for  an  injunction  against 
the  defendants'  refusing  to  treat  him  as 
a  member  and  refusing  to  accord  to  him 
the  rights,  privileges,  and  benefits  incident 
to  membership.  On  an  Interlocutory  hearing 
the  court  passed  the  following  order: 

"Pending  a  trial  of  said  cause,  and  upon  pay- 
ment of.  all  such  dues  and  assessments,  not  in- 
cluding the   fine,   the  defendants  are  enjoined 


and  restrained  from  interfering  with  the  plain- 
tiff in  the  enjoyment  of  all  his  rights  and  in- 
terests as  a  member  of  the  Bricklayers',  Ma- 
sons', and  Plasterers'  International  Union  of 
America,  Subordinate  Union  No.  6,  of  Georgia, 
until  such  time  as  the  original  charges  upon 
which  the  plaintiff  was  suspended  are  tried  by 
said  subordinate  imion  in  accordance  with  its 
by-laws  and  rules,  and  the  plaintiff  found  guilty; 
this  order  not  to  be  construed  as  preventing 
said  union  from  trying  the  said  Brown  upon 
said  charges." 

The  defendants  excepted  to  this  Interlocu- 
tory Judgment. 

T.  J.  Ripley,  W.  M.  Bailey,  and  Bryan, 
Jordan  &  Middlebrooks,  all  of  Atlanta,  for 
plaintiffs  in  error.  Wm.  M.  Smith  and  John 
S.  Highsmith,  both  of  Atlanta,  for  defend- 
ant in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1  ]  The  judge  was  authorized  to  find, 
from  the  evidence  submitted  at  the  hearing, 
that  the  plaintiff  became  a  member  of  the 
union  about  14  years  prior  to  the  trial.  He 
preferred  certain  charges  against  another 
member,  but  was  unable  to  sustain'  them  be- 
cause those  members  who  furnished  the  in- 
formation were  Intimidated  from  testlQ'lng 
by  persons  outside  of  the  union.  Upon  his 
failure  to  sustain  the  charges  brought  by  him 
the  plaintiff  in  turn  was  accused  of  mali- 
ciously preferring  an  unfounded  charge 
against  a  member,  and  was  tried  and  fined 
$50  at  a  meeting  at  which  he  was  not  pres- 
ent, and  without  any  written  charge  against 
hint.  About  a  month  after  his  trial  and  sen- 
tence, as  soon  as  he  discovered  it,  the  plaintiff 
wrote  to  the  Judiciary  board  of  the  asso- 
ciation, complaining  of  the  sentence,  and  re- 
ceived a  reply  that  under  the  constitution  of 
the  union  it  would  be  necessary  for  him  to 
pay  such  fine  Imitosed  by  the  local  union 
before  an  appeal  could  be  entered,  and  that 
the  30-day  limit  provided  for  appeals  would 
not  be  enforced  against  him.  He  was  unable 
to  pay  the  fine,  and  made  several  unsuccess- 
ful attempts  to  be  heard  by  the  local  union. 
He  repeatedly  offered  and  tendered  dues  to 
the  union  by  going  to  the  door  of  the  local 
union  and  demanding  admission  and  stating 
that  he  was  present  and  desired  to  pay  dues, 
and  upon  every  occasion  admission  and  the 
pri\-llege  to  pay  dues  was  denied  him.  He 
had  paid  dues  after  his  alleged  suspension  on 
one  occasion,  which  were  accepted  by  the 
union.  The  constitution  and  by-laws  of  the 
international  union  provide  that  no  member 
shall  be  tried  except  upon  a  written  charge 
stating  the  specific  offense  against  the  accus- 
ed member,  and  that  the  trial  shall  be  had 
on  a  stated  day ;  If  the  member  refuse  to 
be  present,  he  shall  be  notified  of  the  time 
when  the  trial  shall  occur.  Upon  conviction 
and  sentence  the  same  operates  as  a  suspen- 
sion of  all  benefits  and  privileges  until  com- 
pliance with  the  terms  of  the  sentence,  with 
a  right  of  appeal  to  the  Judiciar}'  buard  on 
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payment  ot  tbe  fine.  l%e  oraistlttitlon  and 
by-laws  farther  provide  for  a  beneficiary  and 
mortuary  fond  maintained  on  a  mntual  plan, 
for  tbe  benefit  of  members  wbo  have  been 
connected  .with  the  onion  for  a  period  longer 
than  6  months ;  for  a  pension  system  provid- 
ing for  a  benefit  to  members  who  hare  reach- 
ed tbe  age  of  60  years,  and  who  have  been 
in  continuous  good  standing  for  a  period  of 
20  years;  and  for  a  disability  benefit  to 
members  of  10  years'  standing. 

Although  tbe  petition  does  not  in  terms 
pray  for  a  reinstatement  of  the  suspended 
member,  it  must  be  conceded  that  such  is  the 
essence  of  the  prayer  for  an  injunction 
against  the  defendants'  interference  with  his 
rights  and  benefits  as  a  member.  The  local 
union  had  suspended  him  from  membership, 
and  he  could  only  become  entitled  to  the 
rights  of  a  member  by  a  restoration  to  mem- 
bership. He  could  not  be  restored  by  a  man- 
damns  proceeding,  since  that  remedy  is  ap- 
propriate when  addressed  to  officers  of  a  cor- 
poration, being  predicated  on  the  proposition 
that,  since  corporaticms  derive  their  existence 
from  tbe  state,  it  Is  an  efficient  means  by 
which  the  courts  may  compel  corporations  to 
obey  the  laws  and  constltatlons  of  tbelr  or- 
ganizationa  and  enforce  the  rights  of  their 
membeiB.  State  v.  Medical  Society,  38  Ga. 
008,  95  Am.  Dea  408;  Savannah  Cotton  Ex- 
change V.  State,  54  Ga.  668.  In  the  case  of 
unincorporated  societies,  the  constitution  and 
by-laws  of  the  association  form  a  contract 
between  the  members,  and  tbe  rights  of  a 
member  arise  out  of  private  contract  A  mem- 
ber of  a  voluntary  association  should  avail 
blmseif  of  his  remedies  within  the  organiza- 
tion according  to  his  contract,  as  against  any 
attempt  to  exclude  him  from  tbe  organization. 
Wben  these  remedies  are  exhausted,  a  mem- 
ber who  has  been  disfranchised,  suspended, 
or  exi>elled  in  violation  of  the  constitution 
and  by-laws  may  appeal  to  a  court  of  equity 
for  tbe  protection  of  his  property  rights  ind- 
dent  to  membership ;  and  the  courts  general- 
ly bold  that.  If  it  is  necessary  to  the  protec- 
tion of  sncb  rights,  a  court  of  equity  has  Ju- 
risdiction to  compel  his  reinstatement.  Me- 
aisco  V.  OluUano,  180  Mass.  862,  76  N.  B. 
907;  Wrightlngton  on  Unincorporated  Asso- 
datioiis.  I  66. 

[2]  Tbe  plaintiff  presented  evidence  of  an 
invasion  of  a  property  right  by  ezdudlng  him 
from  participation  In  tbe  benefits  of  the  as- 
sociation and  from  the  fund  raised  by  dues 
and  assessments.  He  was  wrongfully  sus- 
pended if  his  trial  occurred  .without  notice 
and  In  his  absence  and  without  a  written 
charge  being  made  against  him.  Under  these 
drcumstances  the  plaintiff  would  be  entitled 
to  equitable  relief,  unless  in  the  grant  of  such 
reUef  a  mandatory  injunction  Is  essential. 
Our  statute  declares: 

"An  injunction  can  only  restrain;  it  cannot 
compel  a  party  to  perform  an  act.    It  may  re- 


strain antQ  performaneeL**    dvQ  Code  1810,  i 
6498. 

The  barrier  against  the  plaintiff  obtaining 
his  rights  incident  to  membership  is  the  local 
nnion's  enforcement  of  an  illegal  sentence,  if 
the  plalntifTs  version  of  the  matter  be  the 
truth  of  the  case.  He  has  tendered  and  of- 
fered to  pay  all  back  dues,  but  tbe  officers  of 
the  local  imion  are  constrained  to  reject  his 
tenders  because  of  the  sentence  which  they 
pronounced  against  him.  If  they  are  re- 
strained from  enforcing  this  sentence  by  or- 
der of  court,  and  restrained  from  denying  bis 
rights  as  a  member  after  be  has  tendered  all 
of  bis  dues,  tbe  plaintiff  wlU  be  entitled  as  a 
member  to  a  member's  rights.  Tbe  court 
found  as  a  conclusion  of  fact  that  the  evi- 
dence authorized  an  inference  that  the  plain- 
tiff had  been  illegally  tried  and  sentenced, 
and  that  he  had  tendered  all  of  his  dues  in 
arrears ;  in  other  words,  his  status  was  that 
of  a  lawful  member  of  the  union.  In  tbe 
court's  order  the  plaintiff  was  required  to 
pay  these  dues  to  the  local  union,  and  upon 
compliance  with  this  condition  by  him  the 
union  was  temporarily  enjoined  from  inter- 
ference with  Ills  rights  as  a  member.  Tbe 
order  does  not  finally  adjudicate  the  plain- 
tiff's status  as  a  member,  and  should  not  be 
construed  as  so  doing. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

"""™"  a«  Oa.  896) 

SPRADLIN  et  al.  v.  KRAMER. 
(Supreme  Court  of  Georgia.    Feb.  13,  1917.) 

(Syllabu*  by  the  Court.) 

1.  buxs  and  notkb  9s»541  —  judomsnt  — 
Lien— Evidence. 

While  it  is  the  better  practice,  it  la  not  es- 
sential, in  suits  upon  notes  secured  by  deed,  to 
specify  or  declare  a  lien  on  the  face  of  the 
pleadings  or  the  judgment  therein,  in  order  to 
sell  the  land  under  ezecutiim  by  filing  a  deed 
reconveying  the  land,  and  to  subject  It  to  the 
special  contract  lien.  The  proof  of  the  special 
lien  "may  be  made  aliunde  the  face  of  the  judg- 
ment or  the  pleadings  on  the  note  sued." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1828.] 

2.  Bankbuftct  9s>196  —  jQDaifKNT  —  LiXN 
— TiMB. 

Where  a  general  judgment  in  such  suit  is 
obtained,  and  within  four  months  next  after  the 
rendition  thereof,  but  more  than  four  months 
after  the  date  and  record  of  the  security  deed, 
the  debtor  is  adjudged  a  banlsrupt  the  judg- 
ment is  not  on  account  of  {  67(f)  of  the  Bank- 
ruptcy Act  (July  I,  1898,  c.  541,  30  Stet.  664 
[U.  S.  Comp.  St  1913,  §  9651]),  invalid  and  in- 
effective for  the  purpose  of  bringing  the  proper- 
ty to  sale  to  pay  the  d«bt  and  to  subject  the 
property  in  accordance  with  the  special  lien. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  306-316.] 

Error  from  Superior  Court,  Heard  County ; 
R.  W.  Freeman,  Judge. 

Action  by  Mrs.  Ruth  Kramer  against  J.  L. 
Vaughan.  Judgment  for  plaintiff  with  execu- 
tion and  levy,  and  from  the  overruling  of 
their  motion  to  dismiss  the  levy,  J.  W.  Sptad- 
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Un,  Sr.,  and  another  except  and  bring  error. 
Affirmed. 

Mrs.  Buth  Kramer  obtained  a  Judgment  In 
personam  In  the  city  court  of  CarroUton  upon 
a  promissory  note  against  J.  Ia  Yaughan. 
An  execution  Issued  and  was  levied  upon  cer- 
tain designated  lands.  A  claim  was  filed  by 
J.  W.  Spradlln,  Sr.,  and  J.  W.  Spradlln,  Jr.; 
and  they  made  a  motion  to  dismiss  the  levy. 
By  consent  of  counsel  for  both  parties  the 
question  of  law  made  by  the  dalm  was  passed 
upon  In  vacation.  Hie  court  overruled  the 
motion  to  dismiss  the  levy,  and  the  claimants 
excepted.  The  following  Is,  in  substance, 
the  agreed  statement  of  facts:  Mrs.  Kramer 
held  a  promissory  note  against  J.  L.  Yaughan, 
together  with  a  deed  to  the  land  In  controver- 
sy, to  secure  the  note.  She  obtained  a  general 
Judgment  upon  this  note  against  Yaughan 
(who  at  the  time  was  insolvent),  no  reference 
being  made  in  the  Judgment  to  the  security 
deed,  and  no  special  lien  being  set  up.  Within 
four  months  after  the  date  of  this  Judgment 
Yaughan  was  adjudicated  a  bankrupt'  After 
this  adjudication  a  deed  was  made  by  Mrs. 
Kramer  reconveylng  the  lands  in  dispute  to 
Yaughan  for  the  purpose  of  levy  and  sale, 
which  deed  was  duly  recorded.  The  note  and 
claim  of  Mrs.  Kramer  was  not  proved  In 
bankruptcy,  nor  was  the  property  In  question 
administered  by  the  trustee  as  a  part  of  the 
estate  of  the  bankrupt.  Prior  to  the  Judg- 
ment in  favor  of  Mrs.  Kramer  Yaughan  had 
parted  with  his  title  and  possession  of  the 
land  in  ccwtroversy  by  selling  it  to  the  claim- 
ants in  this  case,  who  purchased  bona  fide  and 
for  value.  The  note  sued  upon  by  Mrs.  Kram- 
er was  given  in  renewal  of  one  originally 
made  in  favor  of  her  deceased  husband.  In 
his  will  her  husband  bequeathed  to  Ills  wife, 
among  other  things — 

"all  notes,  acoounts,  and  judgments  that  might 
be  owing  me  at  the  time  of  my  death,  together 
with  all  lands,  wherever  situated,  or  which  I 
may  die  seised  and  possessed,  which  said  lands 
have  been  sold  by  me  and  bond  for  title  given  to 
the  purchaser,  and  the  purchase  money  or  any 
part  thereof  due  me  at  the  time  of  my  death, 
my"  purpose  being  to  convey  such  purchase-mon- 
ey notes  to  my  said  wife,  together  with  the  se- 
curity I  may  hold  therefor,  and  give  her  full 
power  and  authority  to  execute  to  the  purchaser 
deeds  in  accordance  with  such  bonds  as  I  may 
have  given;  in  case  of  payment  to  her,  or  in 
case  she  elects  to  sue,  pive  her  full  authority  to 
either  bring  suit  for  the  land  or  to  sue  upon 
the  purchase-money  notes  and  execute  to  the 
purchaser,  and  have  same  recorded  in  the  office 
of  the  clerk  of  the  superior  court  where  the  land 
may  lie,  a  deed  for  the  purpose  of  levy  and 
sale,  as  per  the  requirements  of  the  law  in  such 
cases  made  and  provided."' 

Smith  &  Smith,  of  Garrollton,  and  Hall  & 
Jones,  of  Newnan,  for  plaintiffs  in  error.  S. 
Holdemess  and  G.  E.  Roop,  both  of  CarroU- 
ton, for  defendant  in  error.' 

GILBERT,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  petition  contained  no 
prayer  for  enforcement  of  the  special  lien  em- 


braced In  the  contract  The  Judgment  against 
Yaughan  was  generaL  He  was  adjudicated 
a  bankrupt  within  four  months  from  the  ren- 
dition of  the  Judgment  on  the  notes.  A  deed 
of  reconveyance  was  duly  executed,  delivered, 
and  recorded  as  provided  by  the  Civil  Code. 
Did  the  bankruptcy  render  the  Judgment 
against  Yaughan  void?  To  answer  this  ques- 
tion is  to  decide  this  case.  The  Judgment 
of  the  trial  court  on  the  motion  to  dismiss 
the  levy  answered  the  question  in  the  nega- 
tive, and  In  this  view  we  concur.  Indeed,  the 
question  is  not  an  open  one  in  this  state.  It 
is  true  that  bankruptcy  discharges  a  lien  of  a 
Judgment  as  against  other  property ;  but  the 
Judgment  is  effective  for  the  purpose  of  bring- 
ing the  property  to  sale  to  pay  the  debt  and 
to  subject  the  property  In  accordance  with 
the  special  lien. 

In  Napier  v.  Saulsbury,  63  Oa.  477,  It  was 
said: 

"A  judgment  intended  to  have  a  special  lien 
on  specific  property,  such  as  a  lien  upon  land  for 
purchase  money,  ought  to  describe  the  property." 

Failure  to  describe  the  property  in  the 
Judgment  or  to  refer  to  the  same  tAther  in 
the  Judgment  or  in  the  pleadings  will  not 
have  the  effect  of  depriving  the  creditor  of  his 
special  lien  as  agreed  upon  in  the  contract, 
since  such  lien  is  not  derived  from  the  Judg- 
ment nor  does  the  Judgment  add  anything  to 
Its  force  and  effect. 

"The  effect  of  [section]  67f  of  the  National 
Bankruptcy  Act  is  not  to  avoid  the  levies  and 
liens  therem  referred  to  against  all  the  world, 
but  only  as  against  the  trustee  in  bankruptcy 
and  those  claiming  under  him,  in  order  that 
the  property  may  pass  to  and  be  distributed 
among  the  creditors  of  the  bankrupt"  McKen- 
ney  v.  Cheney,  118  Ga.  387,  45  S.  E.  433. 

In  analogous  cases  it  has  been  uniformly 
held  that  a  court  of  bankruptcy  acquires  no 
Jurisdiction  of  exempt  property.  Smith  v. 
Zachry,  121  Ga.  467,  49  S.  E.  286 ;  Id.,  128  Ga. 
200,  57  S.  E.  513 ;  EJvans  v.  Rounsavillc,  115 
Ga.  684,  42  S.  E.  1(X>.  A  security  deed  passes 
tiUe.  avll  Code  1910,  {  3306;  Groves  v.  WU- 
llams,  69  Ga.  614. 

'When  Yaughan  was  adjudicated  a  bank- 
rupt he  had  no  legal  title  to  the  land,  and 
therefore  the  bankruptcy  court  acquired  no 
Jurisdiction  of  this  property  or  of  the  lien 
thereon,  (jases  cited  by  the  plaintlfT  in  error 
as  holding  to  the  contrary,  upon  examination, 
will  be  found  not  to  conflict  with  the  ruling 
herein  made.  They  apply  to  liens  acquired 
"by  legal  proceedings."  The  lien  in  this  case 
was  not  thus  acquired,  but  was  obtained  by 
virtue  of  the  contract  many  months  prior  to 
the  proceedings  In  bankruptcy.  The  authori- 
ties cited  apply  to  such  liens  as  attachments, 
laborer's  Hens,  and  the  like,  which  take  effect 
from  the  date  of  the  levy  or  filing. 

"The  liens  rendered  void  by  section  67t  are 
those  obtained  by  legal  proceedings  within  tour 
months.  The  section  does  not,  however,  defeat 
rights  in  the  exempt  property  acquired  by_  con- 
tract or  by  waiver  of  the  exemption."  Chicago, 
etc.,  R.  Co.  V.  Hall,  229  U.  S.  511,  516,  83  SuPl 
Ct  885,  887  (57  U  Ed.  1306). 
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It  follows  from  the  foregoing  that  all  that 
Is  absolutely  essential  to  the  establishment 
of  a  special  lien  in  favor  of  the  holder  of  the 
note  the  payment  of  which  Is  secured  by  a 
deed  Is  that  there  shall  be  an  execution  Issued 
upon  a  Judgment  rendered  on  the  note,  a  deed 
from  the  original  creditor  to  the  defendant 
In  fl.  fa.  made,  ffled,  and  recorded,  and  a  levy 
upon  the  property  therein  described.  Mar- 
shall V.  Charland.  109  Ga.  306.  309,  34  S.  B. 
671.  See  Coleman  v.  Slade,  76  Ga.  61,  71; 
McAlpln  V.  Bailey,  76  Ga.  667;  Bennett  v. 
McConnell,  88  Ga.  177,  14  S.  E.  208 ;  Maddox 
v.  Arthur,  122  Ga.  671,  675,  50  S.  B.  668;  Gil- 
lespie'v.  Hunt,  145  Ga.  490,  493,  89  S.  B.  619; 
Harvard  v.  Davis,  145  Ga.  580,  89  S.  B.  740. 

Hie  case  of  Austin  v.  Georgia  Loan  &  Trust 
Co.,  115  Ga.  1,  41  S.  B.  264,  cited  by  counsel 
for  the  plaintiff  in  error,  was  considered  by 
this  court  In  the  case  of  Maddox  v.  Arthur, 
supra,  and  It  was  there  held  that  the  rulings 
in  the  two  cases  did  not  conflict. 

[2]  2.  The  ruling  in  the  second  headnote 
requires  no  elaboration. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

ATKINSON,  J.,  concurs  In  the  Judgment 


a46  Oa.  436) 

GILES  et  aL  v.  COOK.     (No.  236.) 
(Supreme  Court  of  Georgia.     Feb.  14,  1917.) 

(SyVUbua  by  the  Court.) 

1.  Injunction  <s=>121  —  Pujadins  —  Amend- 
ment—Pbatek  roB  Pboobsb. 

The  petition  was  addressed  to  the  superior 
court  of  one  county,  and  the  prayer  for  process 
was  to  answer  at  the  superior  court  of  another 
county.  The  clerk  attached  process,  directing 
appearance  at  the  superior  court  to  which  the 
petition  was  addressed.  In  a  second  original 
petition  the  name  of  one  of  the  defendants  was 
not  set  ont.  These  irregularities  were  cured  by 
amendment  at  the  interlocutory  hearing  for  in- 
jnnction,  which  was  before  the  appearance  term 
of  the  case ;  and  no  exception  was  taken  to  the 
allowance  of  the  amendment.  The  rule  nisi  for 
a  hearing  of  the  interlocutory  injunction  direct- 
ed service  of  the  petition  on  the  defendants, 
which  was  effected.  Held,  that  it  was  not  erro- 
neous, under  these  circumstances,  to  hear  and 
determine  the  application  for  interlocutory  in- 
junctioQ. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Di«.  S8  253-261.] 

2.  JuDOMENT  ®=5>443(1)  —  Setting  Abide  — 
Bquitt- Fraud. 

A  court  of  equity  may  set  aside  a  judg- 
ment procured  by  fraud.  Where,  after  a  dis- 
tress warrant  has  been  levied,  the  landlord  and 
tenant  agree  on  a  settlement  whereby  the  prop- 
erty levied  on  is  to  be  delivered  to  tie  landlord 
and  accepted  by  him  in  extinguishment  of  the 
tenant's  indebtedness,  and  the  settlement  is  car- 
ried out  according  to  its  terms,  and  where  the 
tenant  in  disregard  of  the  accord  and  satis- 
faction and  without  notice,  files  a  counter  aflS- 
davit  averring  a  right  to  recoup  a  large  sum 
against  the  landlord,  and  the  issue  formed  by 
the  counter  affidavit  is  heard  without  notice  to 
the  landlord,  resulting  in  a  judgment  against  the 


landlord,  such  judgment  may  be  vacated  by  the 

landlord  as  having  been  obtained  by  frand. 
[Ed.   Note.— For   other  Cases,   see  Judgment 

Cent  Dig.  §S  785,  836.] 

3.  Execution  €=171(3)  —  Injunction  Pen- 
dente Lite— DiscHETioN  of  Cooet. 
Under  the  conflicting  evidence  the  judge  did 

not  abuse  his  discretion  in  granting  a  pendente 

lite  injunction  to  restrain  the  enforcement  of 

such  a  judgment  by  execution. 
[Ed.  Note.— For  other  cases,  see  Execution, 

Cent  Dig.  §§  500,  501,  504,  505.] 

Error  from  Superior  Court  Taylor  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Proceeding  by  E.  W.  Cook  against  George 
Giles  and  others  to  cancel  Judgment  and  to 
enjoin  execution  thereon.  Injunction  pen- 
dente lite  granted,  and  defendants  except 
and  bring  error.   Affirmed. 

H.  W.  Cook  ffied  a  petition  addressed  to 
the  superior  court  of  Taylor  county  against 
George  Giles,  alleged  to  be  a  resident  of  Tay- 
lor county,  and  J.  J.  Bull  &  Son,  alleged  to  be 
residents  of  Macon  county,  praying  for  can- 
cellation, on  account  of  fraud,  of  a  Judgment 
obtained  in  the  city  court  of  Oglethorpe  by 
George  Giles  against  the  plaintiff.  Cook,  and 
for  injunction  against  the  progress  of  an  ex- 
ecution based  on  the  Judgment  The  follow- 
ing was  alleged:  Giles  was  a  tenant  of  the 
plaintiff,  who  foreclosed  a  distress  warrant 
against  him.  The  warrant  was  levied,  and 
the  plaintiff  undertook  to  assist  the  sheriff 
in  the  gathering  of  the  crop.  Pending  this 
arrangement  a  settlement  was  made  between 
the  plaintiff  and  the  tenant  by  the  terms  of 
which  the  tenant  agreed  to  turn  over  to  the 
plaintiff  all  the  property  under  levy,  in  set- 
tlement of  the  tenant's  indebtedness,  which 
agreement  was  executed  by  the  plaintiff  tak- 
ing possession  of  the  property.  Several 
months  thereafter  the  tenant  disregarded  the 
settlement  and  Intenwsed  a  counter  affidavit, 
in  which  he  averred  a  right  to  recoup  against 
the  plaintiff  a  large  sum  of  money.  The  dis- 
tress warrant  and  counter  affidavit  were  duly 
returned  for  trial  to  the  city  court  of  Ogle- 
thorpe. The  plaintiff  was  not  liable  to  the 
tenant  on  the  alleged  recoupment,  and  had 
no  notice  that  his  tenant  after  the  settlement 
with  him,  had  filed  a  counter  affidavit  and 
that  the  distress  warrant  and  counter  affida- 
vit had  been  returned  to  the  city  court  of 
Oglethorpe  for  trial,  nor  was  he  aware  of  the 
pendency  of  the  suit  and  the  resultant  Judg- 
ment until  about  two  weeks  prior  to  the  fil- 
ing of  this  petition.  Giles  has  transferred 
the  Judgment  to  his  codefendants,  who  rep- 
resented him  in  obtaining  it  and  who  had 
knowledge  of  the  facts  under  which  it  was 
rendered.  The  petition  concluded  with  a 
prayer  for.  process  against  the  defendants, 
directing  them  to  appear  at  the  next  term  of 
the  superior  court  of  Macon  cotmty.  The 
petition  was  duly  verified  and  presented  to 
the  trial  Judge,  who  granted  a  rule  nisi,  call- 
ing on  the  defendant  to  show  cause  why  an 
injunction  pendente  lite  should  not  be  grant- 
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ed.  Process  was  attached  to  the  petition  by 
the  Clerk,  dlrectliig  all  the  defendants  to 
appear  at  the  next  term  of  the  superior  court 
of  Taylor  county.  At  the  Interlocutory  hear- 
ing the  defendants  mored  to  dismiss  the  case 
for  Irregularities  In  the  process  and  In  the 
service,  and  also  filed  their  demurrers  and 
answers.  The  court,  after  hearing  evidence, 
granted  a  temporary  injunction,  and  the  de- 
fendants excepted. 

J.  M.  Moore,  of  Montezuma,  and  J.  J.  Bnll 
&  Son,  of  Oglethorpe,  for  plaintiffs  In  error. 
Jule  Felton,  of  Montezuma,  for  defendant  In 
error. 

EVANS,  P.  J.  [1]  1.  It  Is  apparent  that 
In  the  prayer  for  process  the  petitioners  In- 
advertently substituted  Macon  for  Taylor 
county.  The  petition  was  addressed  to  the 
superior  court  of  Taylor  county.  It  was  a 
suit  In  that  county.  The  Judgment  excepted 
to  was  rendered  at  an  Interlocutory  bearing 
anterior  to  the  appearance  term.  The  court 
allowed  an  amendment,  substituting,  the  word 
"Taylor"  for  "Macon"  In  the  prayer  for  pro- 
cess, and  also  allowed  the  second  original  to 
be  amended  by  striking  the  words  "et  aL," 
and  putting  In  the  name  of  one  of  the  trans- 
ferees of  the  execution;  and  no  exception  Is 
taken  to  these  orders.  The  defendants  were 
not  before  the  court  at  chambers  by  virtue 
of  the  process,  but  by  virtue  of  the  order  of 
the  Judge  which  directed  a  copy  of  the  peti- 
tion and  order  to  be  served  on  them.  The 
Irregularity  of  the  process  was  really  not  be- 
fore the  court  on  the  Interlocutory  hearing. 
The  defendants  were  actually  served  with 
the  petition  and  order,  and  resisted  the 
grant  of  an  Interlocutory  injunction  on  Its 
merits,  and  the  Irregularities  In  the  matter 
of  service  and  process  did  not  deprive  the 
conrt  of  Jurisdiction  to  pass-  on  the  grant  or 
refusal  of  a  pendente  lite  Injunction. 

[2]  2.  The  Jnrisdiction  of  courts  of  equity 
to  vacate  Judgments  obtained  by  fraud  is  too 
well  recognized,  to  require  discussion.  Civil 
Code  1910,  i  S965.  Judgments  which  may  be 
vacated  in  equity  on  the  ground  of  fraud  are 
not  confined  to  Judgments  rendered .  by  the 
superior  court  It  has  been  held  that  a  Judg- 
ment of  the  Supreme  Court  may  be  set  aside 
in  equity,  for  fraud,  In  a  proper  case.  Wade 
V.  Watson,  133  Qa.  608,  66  S.  E.  922.  When 
the  plaintiff  and  his  tenant  made  an  accord 
and  satisfaction,  there  was  no  case  in  court 
The  plaintia  had  a  right  to  rely  upon  the 
tenant's  acquiescence  in  the  settlement  until 
he  had  some  contrary  notice.  It  would  be  a 
fraud  on  the  part  of  the  tenant  to  afterwards 
file  a  counter  affidavit  converting  the  land- 
lord's process,  which  bad  become  extinguish- 
ed as  process  because  of  the  settlement  into 
mesne  process  so  as  to  form  an  Issue  to  be 
tried  by  the  court,  without  giving  him  some 
notice  of  that  fftct  If  this  was  true,  as  al- 
leged by  the  landlord,  he  presented  a  case 


for  equitable  Interference  with  the  Judgment 
and  its  enforcement  by  an  execution  based 
upon  it  at  the  instance  of  an  assignee  witb 
notice. 

[3]  8.  There  was  a  sharp  conflict  of  evi- 
dence on  many  of  the  issues  of  fact  presented 
by  tbe  plaintiff's  petition.  There  was  evi- 
dence to  support  the  allegations  of  the  plain- 
tiff's complaint  and  the  trial  Judge  did  not 
abuse  his  discretion  In  preserving  tbe  status 
untU  these  issues  of  fact  could  be  determined 
by  a  Jury. 

Judgment  affirmed.  All  tbe  Justices  con- 
car,  except  OIIiBERT,  J.,  disqualified. 


aM  Oft.  440) 

JAMBS  et  ai  V.  MELTON  et  al. 

MELTON  et  aL  v.  JAMBS  et  aL 

(No.  238.) 

(Supreme  Court  of  Georgia.    Feb.  14, 1917.) 

(8yHabu»  hv  fh«  Court.) 

1.  Motion  fob  New  Tuai/— Disvissai.. 

The  motion  to  dismiss  tbe  motion  for  new 
trial  was  properly  overruled. 

2.  New  Trial  «=97— GaoTntns. 

The  excerpts  from  the  charge  to  the  Jury 
upon  whldi  error  was  assigned  stated  correct 
prmciples  of  law  applicable  to  the  case  as  made 
by  the  pleadings  and  evidence.  The  evidence 
was  sufficient  to  support  the  verdict,  and  there 
was  no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  Other  cases,  see  New  Trial, 
Cent.  Dig.  |  la] 

Error  from  Superior  Court,  Early  County; 
W.  C.  WorrlU,  Judge. 

Action  between  D.  W.  James  and  others 
and  W.  M.  Melton  and  others.  Judgment 
for  defendants,  and  both  parties  except  and 
bring  error.  Judgment  affirmed  on  both  bills 
of  exceptions. 

Teomans  &  Wilkinson,  of  Dawson,  and  Lit- 
tle, Powell,  Smith  &  Goldstein,  of  Atlanta, 
for  plaintiffs  in  error.  C.  L.  Glessner  and 
W.  G.  Park,  boQi  of  Blakely,  for  defendants 
in  error. 

HILL,  J.  Judgment  affirmed  on  both  bills 
of  exceptions.    All  the  Justices  concur. 

'^"'°°°°"  (1»  Oa.  400) 

WBIGHT  et  aL  v.  H.  B.  EHBLICH  &  CO. 
(No.  228.) 
(Supreme  Court  of  Georgia.    Feb,  13,  1917.) 

(Si/llabai  hv  the  Court.) 
1.  Bankbuptcy  €=:>142,  211 — CsEDrroBs'  Smr 

— RlOHT   OF  TbUSTKE — ACTION. 

^yhe^e  one  conveys  his  properly  to  another 
under  circumstances  whicli  render  the  convey- 
ance void,  and  shortly  thereafter  is  adjudicated 
a  bankrupt,  the  right  to  have  the  property  re- 
ferred to  brought  to  sale  as  a  part  of  the  assets 
of  the  bankrupt's  estate  is  in  the  trustee  in 
bankruptcy ;  and  individuBl  creditors  cannot 
maintain  a  suit  to  have  the  void  conveyance  can- 
celed and  the  property  brought  to  sale  to  satisfy 
their  demands,  without  showing  that  they  have 
moved  in  the  bankruptcy  conrt  to  have  the  trus- 
tee proceed  against  the  property  or  that  be  has 
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i«fnsed  to  take  steps  to  subject  the  property  and 
administer  the  same  as  a  part  o^  Uie  bank- 
rapt'a  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  {{  222,  321,  323.] 

2.  Bawkruptct  ®=3211 — Caubk  of  Aotioit — 

Jurisdiction  of  Statb  Court. 
Applying   this  ruling  to  the  facts   of  tills 
case.  It  was  error  to  refuse  to  dismiss  the  plain- 
tifb*  petition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  gi  321,  323.] 

Errot  from  Superior  Court,  Decatur  Cotin- 
ts;  E.  Bi.  Cox,  Judge. 

Action  by  H.  B.  E3irUch  &  Company 
against  C.  C.  Wright  and  another.  Motion 
to  dismiss  i)etltlon  OTermled,  and  defendants 
except  and  bring  error.    Judgment  reversed. 

H.  B.  £2hrllcb  &  Co.  brought  their  action 
against  C.  C.  Wright  and  Mrs.  Susan  Wright 
The  material  portions  of  the  petition  are  as 
follows:  C.  C  Wright  is  indebted  to  peti- 
tioners in  the  sum  of  $785.20,  besides  inter- 
est. In  the  year  1910,  C.  C.  Wright  was  the 
owner  of  a  certain  described  tract  of  land, 
and  on  July  1st  of  that  year  he  did  execute 
to  Mrs.  Susan  Wright,  his  mother,  a  warran- 
ty deed  to  this  land,  and  this  was  subsequent 
to  the  creation  of  the  debt  to  petitioners. 
While  said  deed  purports  to  have  been  made 
in  consideration  of  the  sum  of  $2,000,  in  fact 
there  was  no  consideration  for  it  other  than 
natural  love  and  affection.  At  the  date  of 
the  execution  of  the  deed,  Wright  was  in- 
solrent  and  is  now  insolvent;  this  fact  was 
known  to  the  grantee,  and  the  deed  was  in 
pursuance  of  a  conspiracy  between  C.  O. 
Wright  and  his  mother,  for  the  purpose  of 
hindering  and  delaying  and  defrauding  the 
creditors  of  C.  C.  Wright  On  November  28, 
1910,  C.  C.  Wright  filed  a  voluntary  petition  in 
bankmptcy.  On  Decemher  1, 1910,  he  was  du- 
ly adjudicated  a  bankrupt  He  did  not  put 
the  land  referred  to  in  \be  schedule  of  his  as- 
sets. His  personal  property  scheduled  was 
of  the  value  of  $450,  which  he  claimed  under 
an  exemption.  The  Indebtedness  scheduled 
by  the  bankrupt  was  about  $5,000.  He  has 
never  procured  a. discharge  from  the  bank- 
mptcy court,  and  the  statute  of  limitations 
is  now  a  bar  to  his  right  to  a  discharge.  Pe- 
titioners have  never  proved  their  claim  in 
the  bankmptcy  court,  nor  parildpated  in  the 
bankruptcy  proceedings  in  any  way.  In  Sep- 
tember, 1914,  petitioners  sued  out  an  attach- 
ment returnable  to  the  November  term,  1914, 
of  the  superior  court,  for  the  purpose  of  col- 
lecting their  debt  against  Wright,  which  at- 
tachment was  levied  on  the  land  described. 
0.  C  Wright  was  in  possession  of  the.  planta- 
tion referred  to  on  the  day  of  the  execution 
of  the  deed  to  his  mother,  and  has  since  con- 
tinued in  possession  and  control  of  said 
premises,  renting  the  land  to  tenants  and 
collecting  the  rents  exduslTely  for  his  own 
use.  Petitioners  pray  that  the  deed  from  C. 
0.  Wright  to  Mrs.  Susan  Wright  be  delivered 
up  and  canceled  aa  null  and  void,  that  the 


defendants  be  enjoined  from  dispos^g  of  the 
property,  for  the  appointment  of  a  receiver, 
for  Judgment  against  th4  land  levied  on  un- 
der the  attachment,  that  the  land  be  sold  to 
satisfy  petitioners'  demand,  and  for  general 
relief. 

When  the  case  was  called  for  a  hearing, 
the  defendants  moved  orally  to  dismiss  the 
petition,  "upon  the  ground  that  the  same 
failed  to  set  out  any  cause  of  action,  and 
upon  the  further  ground  that  the  declaration 
showed  on  its  face  that  the  plaintiffs  had  no 
right  in  law  to  proceed  in  this  cause  of  ac- 
tion against  the  defendants  for  the  relief 
sought  in  the  petition."  The  court  overmled 
this  motion,  and  defendants  excepted. 

R.  O.  Harisfleld  and  T.  S.  Hawes,  both  of 
Balnbridge,  for  plaintiffs  in  error.  Harrell 
&  Wilson  and  Will  H.  Krause,  all  of  Baln- 
bridge, for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1,2]  We  are  of  the  opinion  that  the  court 
erred  in  overruling  the  motion  to  dismiss  the 
petition.  The  contentions  of  the  plaintiffs  in 
error,  as  made  by  them  in  their  motion  to 
dismiss,  are  sound.  They  contend  (and  the 
defendants  In  error  do  not  take  issue  with 
them  upon  this  contention)  that  the  deed 
from  C.  C.  Wright  to  his  mother,  under  the 
facts  alleged,  was  void  or  voidable;  if  the 
deed  was  void,  title  to  the  land  vested  in 
the  trustee  in  bankruptcy;  If  voidable,  the 
right  to  have  It  declared  void  was  In  the 
trustee  in  tuinkruptcy:  and  the  trustee  alone 
had  the  right  in  the  first  Instance  to  proceed 
against  the  property.  Treating  the  deed 
of  C.  C.  Wright  to  his  mother  as  void,  as 
It  must  be  held  to  be  under  the  allega- 
tions of  the  petition,  title  to  the  property 
of  the  bankmpt  was  vested,  as  we  have 
just  said,  in  the  trustee  in  bankruptcy. 
Collier  on  Bankruptcy  (10th  Ed.)  992 ;  Beas- 
ley  V.  Smith,  144  Ga.  377,  87  S.  E.  293.  And 
the  right  to  move  to  have  the  deed  declared 
void,  and  to  convert  the  property  into  the  as- 
sets of  the  bankrupt's  estate,  is  ttie  right  and 
duty  of  the  trustee  in  bankmptcy.  If  the 
trustee  In  bankruptcy,  after  knowledge  of 
the  facts  showing  that  the  property  in  ques- 
tion is  a  part  of  the  assets  of  the  bankmpt 
to  be  administered,  should  take  no  steps  to 
set  aside  the  deed,  or  should  refuse  to  pro- 
ceed to  set  aside  the  deed  and  to  take  pos- 
session of  the  property,  thus  leaving  the 
bankrupt  in  the  possession  and  enjoyment  of 
the  same,  these  creditors,  petitioners,  might 
take  steps  in  the  bankruptcy  court  to  have 
the  trustee  proceed  to  subject  the  property, 
or  they  might,  upon  showing  that  lie  failed 
to  proceed,  themselves  move  to  bring  the 
property  to  sale ;  but  until  it  Is  shown  that 
the  trastee  in  bankmptcy  fails  or  refuses  to 
move  In  the  premises,  creditors  cannot,  by 
direct  proceedings  against  the  debtor  and  his 
property,  subject  the  property  to  their  indl- 


^ssforotbarcaudMaamatoplouidKSY-NUUBSIltnaUKer-NumbaredDlseitkandlndazaa  p, 

JiQitized  by  vjVJVJVlC 


414 


91  SOUTHB'ASTERN  BBPORTEB 


(Oa. 


Tldual  claims.  It  waa  therefore  error  for  the 
court  to  overrule  the  motion  to  dismiss, 
thereby  adjudging  that  the  creditors,  the 
defendants  In  error,  had  the  right  to  main- 
tain their  action. 

Judgment  reversed.    All  the  Justices  con- 
car. 


cue  Oa.  373) 

ROGERS  V.   SMITH  et  aL 

HAMILTON  V.  ROGBRS. 

(No.  204.) 

(Supreme  Ck>art  of  Georgia.     Jan.  11,  1917.) 

(ByUabiM  by  the  Covrt.) 

1.  BxKormoN  €=3271— Bona  Fide  Pubchas- 
EB— Rights. 

A  bona  fide  purchaser  of  real  estate,  without 
notice,  at  a  sheriff's  sale  based  upon  a  judg- 
ment of  the  superior  court,  where  the  execution 
and  sale  are  regular  and  in  compliance  with 
law,  secures  as  good  title  as  the  defendant  in 
fi.  fa.  had,  and  his  title  is  not  affected  by  secret 
equities. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  K  769-780,  782.] 

2.  Advbbsb  PosaicssioN  €=»74  —  EJxEotrnoN 
«s»276(2)— Sale— Trru:— Prkscbiption. 

Where  land  is  sold  under  an  execution  bas- 
ed  upon  a  void  judgment,  no  title  passes.  But 
the  purchaser  at  such  sale  holding  the  sheriff's 
deed  has  color  of  title;  and  if  in  good  faith  he 
enters  into  possession  and  holds  the  land  ad- 
versely for  seven  years,  he  nas  a  good  title  by 
prescription. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  IS  44.V447:  Execution,  Gent. 
Dig.  K  16,  14S,  345,  792,  793.] 

EJrror  from  Superior  Court,  lUIton  County; 
II.  h.  Patterson,  Judge. 

Suit  by  Mrs.  Julia  A.  Rogers  against  Tru- 
man Smith  and  Mrs.  J.  W.  H.  Hamilton,  ad- 
ministratrix, now  Mrs.  Frank  S.  Talbert. 
Judgment  directing  verdict  for  defendant 
Hamilton  and  for  plalntlfF,  and  plaintiff 
brings  error,  and  from  the  overruling  of  a 
motion  for  a  new  trial,  defendant  Hamilton 
brings  cross-error.  Affirmed  In  part,  and  re- 
versed in  part. 

Mrs.  Julia  A.  Rogers  filed  suit  against 
Mrs.  J.  W.  H.  Hamilton,  administratrix,  now 
Mrs.  Franic  S.  Talbert,  for  the  recovery  of  lot 
of  land  No.  478  and  a  fractional  part  of  lot 
No.  51,  each  of  said  lots  containing  40  acres, 
more  or  less.  The  plaintiff  based  her  claim 
to  lot  478  on  a  deed  from  her  husband,  A.  L. 
Rogers,  dated  February  21,  1889,  and  record- 
ed March  S,  1904,  and  upon  a  deed  from  A. 
L.  Rogers,  dated  July  3,  1901,  and  recorded 
March  3,  1904.  She  based  her  claim  to  frac- 
tional lot  51  on  the  last-named  deed. 

A.  Ik  Rogers  executed  deeds  to  both  of 
these  lots,  to  secure  notes  for  money  borrow- 
ed. The  notes  secured  by  deed  to  lot  478  were 
sued  on  to  Judgment  In  the  superior  court  of 
BilUton  county.  A  reconveyance  by  quit- 
claim was  duly  filed,  the  execution  Issuing 
from  the  Judgment  was  levied,  and  after 
proper  advertisement  the  lot  was  sold  to  J. 
W.  H.  Hamilton,  the  deceased  husband  of  the 


defendant  The  notes  secured  by  deed  to 
the  fractional  lot  51  were  sued  to  judgment 
in  the  Justice's  court.  The  amount  sued  for 
on  these  notes  exceeded  the  Jurisdiction  of 
the  court.  A  reconveyance  was  made  by  quit- 
claim to  A.  L.  Rogers  for  the  purpose  of  hav- 
ing the  levy  made.  Subsequently  the  levy 
was  made,  and  after  being  duly  advertised 
this  lot  was  sold  to  J.  W.  H.  Hamilton.  Ham- 
ilton paid  the  amount  for  which  the  land  was 
sold,  and  received  the  sheriff's  deed.  The 
deed  to  lot  No.  478  was  recorded  on  February 
4, 1903,  and  that  as  to  lot  No.  51  was  recorded 
on  April  9, 1903. 

The  court  directed  a  verdict  for  the  defend- 
ant as  to  lot  478,  and  the  Jury  returned  a 
verdict  for  the  plaintiff  as  to  the  fractional 
lot  61.  The  plaintiff  excepted  to  the  direction 
of  a  verdict  by  the  court  as  to  lot  478.  The 
defendant  made  a  motion  for  a  new  trial  as 
to  fractional  lot  51,  which  was  overruled,  and 
she  excepted. 

Geo.  F.  Gober,  of  Atlanta,  O.  B.  Walker, 
of  Alpharetta,  and  W.  I.  Heyward,  of  Atlanta, 
for  plaintiff  in  error.  G.  A.  Johns,  of  Winder, 
for  defendants  In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  Hamilton,  the  purchaser  of  the  two 
pieces  of  land  at  the  two  sales,  was  not 
the  vendee  in  either  of  the  security  deeds. 
He  was  a  stranger,  not  connected  with  the 
grantee  in  the  transactions  in  any  way,  so 
far  as  the  record  discloses.  He  paid  the 
purchase-money  in  accordance  with  the  agrree- 
ment  at  the  public  sale,  and  went  Into  pos- 
session without  fraud,  and  without  notice  of 
any  Irregularity  or  Illegality  in  the  proceed- 
ings by  virtue  of  which  the  sheriff  sold  or 
undertook  to  sell.  Mrs.  Hamilton,  now  Mrs. 
Talbert,  defended,  cfalmlng  lot  61  by  virtue 
of  prescription  undef  a  void  sheriff's  deed 
as  color  of  title  based  upon  possession  for 
more  than  seven  years;  and  lot  478  under  a 
valid  sheriff's  deed,  and  by  prescription. 

[1]  1.  As  to  lot  No.  478,  the  Utle  of  Mrs. 
Hamilton,  now  Mrs.  Talbert,  was  ample  with- 
out the  aid  of  prescription;  and  therefore 
the  court  did  not  err  In  directing  a  verdict 
for  her  as  to  that  lot  The  judgment  of  the 
superior  court  the  ezecutl(»i  issued  thereon, 
and  the  sale  of  the  lot  by  virtue  thereof  were 
regular  and  in  compliance  with  law.  The  pur- 
chaser received  a  valid  deed  to  the  land,  with- 
out notice  of  any  secret  equity  of  Mrs.  Rogers, 
who  had  knowledge  of  the  sale  prior  thereto, 
but  allowed  the  same  to  proceed  without  dis- 
closing her  equity,  and  only  filing  her  deed 
for  record  more  than  a  year  after  the  sale  of 
the  lot  by  the  sheriff  and  the  record  of  the 
sheriffs  deed. 

[2]  2.  The  judgment  of  the  Justice's  court 
was  void.  The  principal  sum  sued  for  exceed- 
ed the  jurisdlcUon  of  the  court.  The  execu- 
tion Issued  on  said  judgment  and  the  sale 
thereunder  were  void,  and  no  title  passed  by 
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vlrtae  thereof.  Hamilton  t.  Rogers,  126  Ga. 
27,  64  S.  E.  826.  The  purchaser  at  such  a 
void  sale  has  two  remedies.  He  lAay  be  sub- 
rogated to  the  rights  of  the  rendee  In  the 
security  deed,  or  he  may  rely  upon  prescrip- 
tion; and  If  he  has  In  good  faith  been  In 
possession  of  the  land  under  such  color  of 
title  for  seven  years  or  more,  he  has  a  good 
title  by  prescription.  Powell  on  Actions  for 
Land,  623,  i  392;  Beverly  v.  Burke,  9  6a. 
440,  54  Am.  Dec.  351;  Glttens  v.  Lowry,  16 
Ga.  336 ;  Burkhalter  v.  Edwards,  16  Ga.  593, 
60  Am.  Dec.  744;  Hester  v.  Ooats,  22  Ga. 
66;  MlUen  v.  Stlnes,  81  Oa.  655,  8  S.  E.  315 ; 
Street  ▼.  Collier,  118  Ga.  470,  45  S.  Ei  294; 
McLendon  v.  Shumate,  128  Ga.  531,  67  S.  B. 
886;  Floyd  v.  RIcketson,  129  Ga.  668,  69  S. 
B.  909 ;  Harris  v.  Black,  143  Ga.  501,  85  S.  E. 
742;  Winn  v.  Bridges,  144  Ga.  497,  87  S.  E. 
665. 

It  Is  contended  by  counsel  for  Mrs.  Rogers 
that  "every  question  In  this  case  was  de- 
termined upon  these  identical  fi.  fas.,  and  be- 
tween the  same  parties  as  to  another  piece 
of  land,"  In  the  case  of  Hamilton  v.  Rogers, 
126  6a.  27,  54  S.  E.  926.  The  question  of 
prescription  was  not  Involved  In  that  case; 
and,  considering  only  the  Issues  there  made, 
the  court  ruled  that  the  purchaser  was  sub- 
rogated to  the'  rights  of  the  holder  of  the 
security  deed. 

3.  The  pleadings  and  evidence  raised  the 
question  of  prescription  as  to  lot  No.  61; 
and  since  we  have  held  that  the  purchaser  at 
such  a  void  sale  could  prescribe  on  the  void 
deed  obtained  from  the  sheriff,  it  follows 
that  It  was  erroneous  for  the  court  to  refuse 
to  submit  that  Issue  to  the  jury,  and  for  this 
reason  it  was  error  for  the  court  to  over- 
rule the  motion  for  a  new  trial. 

The  Judgment  directing  a  verdict  In  favor 
of  the  defendant  as  to  lot  478  Is  afElrmed, 
the  Judgment  refusing  a  new  trial  as  to  lot 
51  Is  reversed.    All  the  Jnstlces  concur. 

(l«  Ga:  382)  === 

W1LKIN8    V.    WILKINS.    (No.   224.) 
(Supreme  Court  of  Georgia.    Jan.  11,  1917.) 

(Syllabui  by  the  Covrt.) 

1.  DivoBcs  ®=3245(1)—Decbee— Revision. 

After  the  termination  of  a  suit  for  permanent 
alimony  and  the  rendition  of  a  final  decree  there- 
in, not  excepted  to,  the  decree  allowing  alimony 
paases  beyond  the  discretionary  control  of  the 
trial  Judge,  and  be  has  then  no  authority  either 
to  abrogate  it  or  to  modify  its  terms,  unless  the 
power  to  do  so  is  reserved  in  the  decree.  The 
power  to  revise  and  review  allowances  of  ali- 
mony, which  is  vested  in  the  judges  of  the  su- 
perior courts  by  Civ.  Code  1910,  §  2978,  applies 
exclusively  to  the  revision  and  review  of  allow- 
ances of  temporary  alimony.  Coffee  v.  Coffee, 
101  Ga.  787,  28  S.  E.  977. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ii  692,  695.] 

2.  DivoBCE  ®=>260(2)— Failubb  to  Pat  Au- 
MONT— Contempt. 

Failure  to  pay  permanent  alimony  as  pro- 
vided  in   a   final  decree  granting  such  alimony 


may  be  punished  as  for  a  contempt  of  court. 
Briesnick  v.  Briesnick,  100  Ga.  57,  28  8.  E.  154 ; 
Van  Dyke  v.  Van  Dyke,  125  Ga.  491,  54  S.  E. 
637. 

3.  DivoBoK     «=»269(9)—Ai.iM0NT— Modifica- 
tion OF  Decbee— Contempt. 

In  this  case,  the  respondent  did  not  make 
any  attack  on  the  validity  of  the  decree,  but, 
without  denying  any  of  the  allegations  of  the 
petition,  sought  to  purge  the  contempt  by  show- 
ing: (1)  That  his  attorney  who  had  liled  his 
plea  failed  to  notify  him  when  the  case  was  as- 
signed for  trial,  and  that  without  notice  to  him 
the  case  was  tried  in  his  absence,  and  he  did 
not  learn  of  the  decree  until  after  the  court  bad 
adjourned;  (2)  that  if  he  had  known  of  the 
trial  he  could  have  proved  the  adultetyof  his 
wife,  and  that  the  wife  had  been  guilty  of  adul- 
tery aftw  the  decree ;  (3)  that  he  is  pecuniarily 
unable  to  pay  the  amount  of  alimony  specified 
in  the  decree.  Certain  affidavits  were  attached 
to  the  respondent's  answer  in  regard  to  his  earn- 
ings, and  also  in  regard  to  the  adultery  of  the 
woman  after  the  decree.  Held,  that  it  was  not 
made  to  appear  that  the  decree  reserved  any 
right  in  the  trial  judge  to  abrogate  or  modify 
any  of  its  terms,  and  unless  reversed  or  set  aside 
it  is  conclusive  between  the  parties  as  to  the 
right  of  the  plaintiff  to  alimony. 

(a)  The  respondent  could  not  go  behind  the 
Judgment  and  set  up  adultery  of  the  woman  to 
defeat  alimony. 

(b)  The  case  differs  from  Jennison  v.  Jennison, 
136  Ga.  202,  71  S.  E.  244,  Ann.  Cas.  1912C, 
441,  which  bad  reference  to  punishment  for  con- 
tempt for  failure  to  pay  temporary  alimony  in 
which  it  did  not  appear  that  the  respondent 
knew  of  the  adulterous  character  of  his  wife  be- 
fore the  order  was  granted. 

(c)  The  evidence  relating  to  the  ability  of  the 
respondent  to  comply  with  the  terms  of  th^  de- 
cree specifying  sums  to  be  paid  weekly  to  the 
plaintiff  did  not  require  a  finding  that  the  re- 
spondent was  unable  to  pay  the  amount 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  760.] 

4.  Contempt  Pbocebdinos. 

Applying  the  foregoing  principles,  there  was 
no  error  in  adjudging  the  respondent  in  con- 
tempt. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Suit  by  Hattle  Wilklna  against  Joseph  Wll- 
kins.  Decree  for  plaintiff  awarding  perma- 
nent alimony,  and,  from  proceedings  ad- 
judging him  in  contempt  for  failure  to  pay 
such  alimony,  defendant  brings  error.  Af- 
firmed. 

Twiggs  ft  Gazan,  of  Savannah,  for  plain- 
tiff In  error. 

ATKINSON,  J.    Judgment  affirmed. 


046  Oa.  410 
OORNELISEN  v.  CITY  OP  ATLANTA. 

(No.  231.) 
(Supreme  Court  of  Georgia.    Feb.  18,  1917.) 

(Syllabiu  iy  the  Court.) 

1.  MUNICIPAI,     COBPORATIONS     €=»733(1)     — 
GOVEBNMENTAL    FUNCTIONS— PaBK — LlABn> 

ITT— Statute. 
Where  a  city  maintains  a  park  primarily 
for  the  use  of  the  public,  intended  as  a  place 
of  resort  for  pleasure  and  promotion  of  health 
of  the  public  at  large,  its  operation  is  in  virtue 
of  the  governmental  powers  of  the  municipal- 
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it7,  and  no  municipal  liability  would  attach  to 
the  nonperformance  or  improper  performance  of 
the  duties  of  the  officers,  agents,  or  servants  of 
the  city  in  respect  to  keeping  the  park  safe  for 
use  by  memi>er8  of  the  general  public.  It  would 
not  aifect  the  public  character  of  the  duties 
of  the  officers,  agents,  or  servants  of  the  city 
that  a  purely  incidental  profit  might  result  to 
the  city  from  its  operation  or  management  of 
the  park. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1547.] 

2.   MUHICIFAI.    CORFOBATIONS    <S=>S51— 'MAIR- 
TEHAWCK     OF    PABK— RkVEHUS— LlABIUTT— 

Statute. 
But  if  the  city,  having  charter  authority, 
maintain  tlie  park  primarily  as  a  source  of  reve- 
nue, the  duty  of  maintaining  it  in  a  safe  condi- 
tioH  for  the  use  for  which  it  is  intended  would 
be  ministerial,  and  municipal  liability  would 
attach  for  breach  of  such  duty. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1S08.] 

Certified  Questions  from  Court  of  Appeals. 

Action  by  Martin  Comellsen  against  City 
of  Atlanta.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Questions  certified  by 
Court  of  Appeals.    Questions  answered. 

Geo.  H.  Olllon  and  Dean  E.  Ryman,  both 
of  Atlanta,  for  plaintiff  in  error.  J.  L. 
Mayson  and  W.  D.  Ellis,  Jr.,  both  of  Atlanta, 
for  defendant  In  error. 

ATKINSON,  J.  The  Court  of  Appeals 
has  requested  instruction  upon  certain  ques- 
tions of  law,  the  nature  of  which  Is  sulli- 
dently  disclosed  in  the  headnotes,  they  being 
intended  as  answers  to  the  questions,  and 
from  the  following  discussion: 

[1]  In  Civil  Code,  f  897,  it  is  declared 
that: 

"Municipal  corporations  are  not  liable  for 
failure  to  perform,  or  for  errors  in  performing, 
their  legislative  or  judicial  powers.  For  neglect 
to  perform,  or  for  improper  or  unskillful  per- 
formance of,  their  ministerial  duties,  they  are 
liable." 

This  section  is  a  codification  of  principles 
of  the  common  law  (Collins  v.  Mayor,  etc., 
of  Macon,  69  Ga.  542;  Rivers  v.  City  Council 
of  Augusta,  65  Ga.  376.  3S  Am.  Rep.  787 ;  2 
Thomp.  Neg.  731),  and,  being  in  the  Code  of 
1895,  which  was  adopted  by  the  Legislature, 
has  tbe  effect  of  a  statute  (Central  of  Ga. 
Ry.  Co.  T.  State,  104  Ga.  831,  31  S.  B.  G31, 
42  L.  R.  A.  518);  but  the  language  is  some- 
what confused.  It  would  seem  at  first  im- 
pression, from  reading  the  first  sentence  of 
tbe  section  alone,  that  it  was  intended  that 
there  should  be  implied  llnbillty  for  breach 
of  every  duty  that  did  not  Involve  exercise 
of  "legislative  or  Judicial  powers" ;  but,  if 
BO,  why  go  forward,  and  in  the  second  sen- 
tence declare  expressly  that  there  should  be 
liability  for  breach  of  "ministerial  duties," 
and  why,  in  preceding  sections  893  and  896, 
should  it  have  been  declared  that  no  liability 
should  attach  for  torts  of  policemen  or  oth- 
er officers,  or,  in  the  absence  of  statute  re- 
quiring a  municipality  to  perform  an  act, 
there  should  be  no  liability  for  exercising 


th^r  discretion  in  failing  to  perform  it?  No 
such  construction  should  be  placed  on  tl>e 
first  sentence  of  section  897.  Tbe  whole  seo- 
tlon  should  be  construed  together  in  connec- 
tion with  its  cognate  sections,  and  as  Intend- 
ing to  declare  that  municipal  llablUty  should 
attach  only  for  neglect  to  perform,  or  for 
improper  or  unskillful  performance  of,  "min- 
isterial duties." 

This  constmction  would  leave  Intact  the 
common-law  doctrine,  frequently  applied  in 
this  state  before  and  since  adoption  of  tbe 
Code,  of  nonliability  tdi  conduct  of  officers, 
agents,  and  servants  of  municipal  corpora- 
tions in  respect  to  -  duties  devolving  upon 
them  in  virtue  of  the  sovereign  or  govern- 
mental functions  of  the  municipality.  Tills 
doctrine  has  been  applied  In  Love  t.  City  of 
Atlanta,  95  Ga.  129,  22  S.  E.  29,  51  Am.  St. 
Rep.  64,  a  case  based  on  negligence  of  the 
driver  of  a  garbage  cart  in  the  employment 
of  the  board  of  health;  Watson  v.  City  of 
Atlanta,  136  Ga.  370,  71  S.  E.  664,  a  case 
based  on  negligence  of  tbe  driver  of  an  am- 
bulance for  a  city  hospital;  Rogers  y.  C^ty 
of  Atlanta,  143  Ga.  153,  84  S.  E.  655,  a  case 
based  on  negligence  of  a  fireman  in  cutting 
a  hole  in  a  fioor  while  engaged  in  extin- 
guishing a  fire,  and  into  which  the  platntifl 
stepped ;  Mayor,  etc.,  of  Savannah  v.  Jordan, 
142  Ga.  409,  83  S.  E.  109,  L.  R.  A.  19150, 
741,  Ann.  Cas.  19160.  240,  a  case  based  on 
negligence  of  an  inspector  of  tbe  sanitary 
department  in  furnishing  tbe  driver  of  a 
garbage  cart  of  tbe  city  with  a  defective  ve- 
hicle, the  axle  of  which  broke  and  injured 
the  driver.  In  those  instances  the  duty  was 
purely  of  a  public  nature,  intended  for  the 
benefit  of  the  public  at  large,  without  any 
pretense  of  private  gain  to  the  municipality; 
and,  because  it  was  such,  no  liability  would 
attach,  as  a  general  rulew  An  exception  to 
the  general  rule  exists  in  the  case  of  streets 
and  sidewalks,  which  in  the  recent  case  of 
Ackeret  v.  City  of  Miuneapolis,  129  Minn.  190, 
151  N.  W.  976,  L.  R.  A.  1915D,  1111,  Ann.  Caa. 
1916E,  897,  was  referred  to  as,  'an  lUoglcal 
exception"  to  the  general  rule;  but  the  ex- 
ception is  recognl/ed  in  that  state,  as  in  this 
state.  To  the  same  effect  is  Harper  v.  City 
of  Topeka,  92  Kan.  11,  139  Pac.  1018,  61  L. 
R.  A.  (N.  S.)  1032. 

The  general  rule  of  nonliability  above  stat- 
ed has  no  application  where  the  duties,  un- 
der proper  charter  authority,  relate  to 
branches  of  municipal  endeavor  which  are 
private  in  their  nature,  primarily  for  rev- 
enue and  promotion  of  municipal  welfare. 
The  case  of  Mayor,  etc.,  of  Savannah  v.  Cul- 
lens,  38  Ga.  335,  05  Am.  Dec.  398,  was  an  ac- 
tion for  personal  injury.  The  city  maintain- 
ed a  market  house  in  which  it  rented  stalls 
to  venders  of  marketable  produce.  The  plain- 
tiff, while  attending  the  market  as  a  cus- 
tomer at  one  of  tbe  stalls,  stepped  Into  a 
hole  in  tbe  fioor  that  the  city  had  negligent- 
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ly  allowed  to  exist,  and  sustained  an  Injury. 
Her  action  for  dainages  was  sustained.  In 
the  coarse  of  tbe  opinion,  it  was  said: 

"The  market  was  the  property  of  the  corpo- 
ration, from  which  it  derived  a.  reTenae,  in  the 
way  of  rents.  Why  was  it  not  just  as  much 
bound  to  keep  that  safe  as  a  merchant  is  the 
fioor  of  his  store?  To  keep  the  market  in  a 
safe  condition,  it  being  property,  and  used  by 
the  city  for  its  revenues,  was  a  private  duty." 

The  same  principle  was  applied  In  the  cas- 
es of  City  Council  of  Augusta  v.  Mackey,  113 
Ga.  64.  38  S.  E.  339,  Involving  the  neglect  of 
daty  of  an  officer  of  a  city  In  maintaining 
dty  waterworks,  and  Sedlmeyr  v.  City  of 
Fitzgerald,  140  6a.  614,  79  S.  E.  469,  inyolv- 
Ing  failure  of  duty  of  officers  of  the  city  In 
maintaining  electric  wires  connected  with 
the  city's  electric  light  plant.  In  each  of 
these  cases,  the  duty  upon  which  municipal 
liability  was  founded  was  of  a  private  na- 
ture, and  "ministerial,"  within  the  meaning 
of  section  897,  supra.  This  court  has  not  be- 
fore been  called  upon  to  deal  with  the  ques- 
tion of  municipal  liability  for  Injury  to  a 
person  in  a  park,  but  the  foregoing  princi- 
ples are  applicable  in  cases  of  that  character. 
If  the  park  is  primarily  for  the  use  of  the 
public.  Intended  as  a  place  of  resort  for 
pleasure  and  promotion  of  health  of  the  pub- 
lic at  large,  its  operation  is  in  virtue  of  the 
governmental  powers  of  the  municipality, 
and  no  municipal  liability  would  attach  to 
the  nonperformance  or  improper  performance 
of  the  duties  of  the  officers,  agents,  or  serv- 
ants of  the  dty  in  respect  to  keeping  the 
park  safe  for  use  by  members  of  the  gener- 
al public.  See,  also,  Blsblng  v.  Asbury  Park, 
80  N.  J.  Law,  416,  78  Ati.  196,  33  Ii.  K.  A, 
(N.  S.)  523;  Blair  v.  Granger,  24  B.  I.  17,  51 
AtL  1042;  Park  Commissioners  v.  Prinz,  127 
Ky.  460,  105  S.  W.  948;  Qark  v.  Waltham, 
128  Mass.  567;  Steele  v.  Boston,  128  Mass. 
583;  Russell  t.  Tacoma,  8  Wash.  156,  35  Pac. 
605,  40  Am.  St.  Rep.  895;  DIU.  Mun.  Corp. 
(6th  Ed.)  !{  1667-1659. ' 

[2]  But  if  the  dty,  having  diarter  author- 
ity, mf^intain  the  park  primarily  as  a  source 
of  revenue,  the  duty  of  maintaining  it  in  a 
safe  condition  for  the  use  for  which  it  was 
intended  would  be  ministerial,  and  municipal 
liability  would  attach  for  breach  of  such 
duty.  If  in  other  respects  the  park  was  for 
public  use,  as  indicated  above,  it  would  not 
diange  its  character  If  the  city  licensed  a 
third  person  to  maintain  bath  houses,  spring 
boards,  and  the  like,  in  one  of  the  lakes  in 
the  park  at  which  bathers  might  be  enter- 
tained and  bathing  suits  supplied  upon  the 
basis  of  a  charge  therefor.  In  Blair  t. 
Granger,  supra,  it  was  held  that: 

"A  dty,  maintaining  a  pubUc  park  for  pur- 
poses other  than  business,  is  not  liable  for  an 
accident  occurring  on  a  parkway,  which  is  not 
a  public  highway,  through  the  negligence  of 
itself  or  its  employes,  even  though  a  purely 
inddental  profit  results  to  the  dty  from  the 
management  of  the   park" — citing  the  case  of 


Curran  v.  City  of  Boston.  161  Mass.  505,  24 
N.  E.  781,  8  L.  R.  A.  243,  21  Am.  St.  Rep.  466. 

The  prindple  was  also  applied  In  Watson 
V.  City  of  Atlanta,  supra,  based  on  negli- 
gence of  the  driver  of  an  ambulance  of  the 
city  hospital,  where  fees  were  inddeutally 
charged.    All  the  Justices  concur. 


(146  Ga.  378) 

GREER  et  aL  v.  JACKSON.    (No.  219.) 
(Supreme  C!ourt  of  Georgia.    Jan.  11, 1917.) 

(ByUahu*  hy  the  Court.) 

1.  Corporations  «s>268(1)— IlNPAin  Sub- 
scriptions—Action  BT  KBOEivEB— Petition 
— Recbivbb's  Atjthobitt. 

The  court  did  not  err  m  overruling  the  nine- 
teenth ground  of  the  demurrer,  as  follows :  "This 
defendant  demurs  gpedally  to  the  first,  second, 
third,  and  sixth  paragraphs  of  the  plaintiff's 
petition,  because  the  same  fails  to  set  forth  or 
exhibit  the  court  proceedings  and  orders  under 
which  he  claims  to  be  acting  and  which  he  al- 
leges supply  his  authority  for  bringing  and  pros- 
ecuting said  suit." 

[Ed.  Note. — For  other  cases,  se&  Corporations, 
Cent  Dig.  {|  1129,  1133-1139,  1141%.J 

2.  OoRPoBATions  «=>263(1)— Unpaid  Snn- 
soBiPTioNS— Action  by  Reckivkb-^oindeb 
OP  Parties  Dependant. 

Where  a  receiver  of  a  corporation  is  ap- 
pointed at  the  suit  of  a  shareholder  proceeding  on 
his  own  behalf  and  on  behalf  of  other  stockhold- 
ers, and  not  on  behalf  of  creditors,  audi  receiver 
cannot  in  one  suit  proceed  against  all  of  those 
who  have  not  paid  their  subscriptions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1066.] 

3.  Oorpoeationb  «=9263(1),  265(5)  —  Unpaid 
SiJbscbiptionb  —  Action  by  Receiver  — 
Venue— Misjoinder  op  Parties. 

It  was  error  not  to  sustain  the  grounds  of 
demurrer  relating  to  the  vbnue  of  the  action  and 
to  misjoinder  of  parties. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S§  1065,  lllO,  2275.] 

4.  Deiturrer— RnuNos. 

The  foregoing  rulings  render  it  unnecessary 
to  pass  upon  the  overruling  of  the  other  grounds 
of  demurrer. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Suit  by  A.  W.  Jackson,  permanent  receir- 
er  of  the  Union  Trust  Company,  against  B. 
Lw  Greer  and  others.  Judgment  tor  plaintift, 
and  defendants  bring  error.    Reversed. 

Atkinson  &  Born,  H.  C.  Peeples,  Dillon  & 
Burress,  H.  W.  Dent,  and  Owens  Johnson,  all 
of  Atlanta,  for  plaintiffs  in  error.  Jones  & 
Chambers  and  Anderson,  Slate  &  I^Orr,  all 
of  Atlanta,  for  defendant  in  error. 

GILBERT,  J.  On  April  16,  1914,  the  Pop- 
lar Lodge  Company  filed  in  the  superior  court 
of  Fulton  county  a  petition  against  the  Union 
Trust  Company,  alleging  that  both  were  cor- 
porations, that  petitioner  was  a  stockholder 
in  the  latter,  and  that  the  petition  was  on  be- 
half of  the  plaintiff,  and  "on  behalf  of  all 
others  similarly  situated  who  may  hereafter 
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elect  to  Join  herein."  The  other  allegations 
of  the  petition  were,  In  substance,'  as  follows: 
The  defendant  company  was  chartered  by 
the  secretary  of  state,  with  an  authorized 
capital  of  $100,000,  and  Its  charter  was  sub- 
sequently so  amended  as  to  authorize  a  capi- 
tal stock  of  $1,000,000.  The  defendant  plac- 
ed Its  stock  on  the  market  and  sold  $100,000 
worth  "or  other  large  sum"  by  a  stock  sales- 
man. The  salesman  was  paid  25  per  cent, 
for  his  services.  Very  little  of  the  stock  was 
ever  paid  for.  Such  payments  as  were  made 
In  most  Instances  were  one-third  cash  and 
notes  for  the  balance.  Practically  all  of  the 
cash  went  into  the-  pockets  of  the  salesman. 
A.  great  part  of  the  notes  were  due,  and  pay- 
ment was  refused,  the  subscribers  claiming 
misrepresentation,  and  that  the  officers  were 
making  no  bona  fide  effort  to  collect  the  sub- 
scriptions. A  great  many  stockholders  were 
demanding  that  their  subscriptions  be  can- 
celed and  their  notes  returned,  threatening 
receivership  proceedings  on  refusal.  Stock- 
holders who  exchanged  real  estate  for  stock 
were  threatening  receivership  proceedings 
unless  their  purchases  were  rescinded.  The 
purpose  of  the  organization  was  to  do  a 
mortgage  loan  and  trust  business.  The  com- 
pany is  earning  very  little.  The  officers  are 
grossly  mismanaging  the  business.  WhUe 
earning  practically  nothing,  the  expenses  are 
$1,800  per  month.  Mismanagement  and  reck- 
less expenditures  are  Anfllcting  injury  to 
stockholders  and  creditors  of  the  company. 
Under  existing  conditions,  by  reason  of  dis- 
sension among  stockholders,  success  of  the 
company  is  impossible;  and,  unless  a  court 
of  equity  Intervenes,  stockholders  and  credi- 
tors will  suffer  Irreparable  Injury.  The  of- 
ficers are  managing  the  affairs  of  the  com- 
pany in  their  own  interest,  and  opposed  to 
the  interest  of  the  stockholders.  The  prayers 
were  for  equitable  relief.  Including  the  ap- 
pointment of  a  receiver.  After  a  hearing  the 
court  appointed  A.  W.  Jackson  permanent  re- 
ceiver of  the  Union  Trust  Company. 

The  receiver  filed  a  petition  setting  forth 
the  following  facts:  He  had  collected  in  all 
assets,  and  paid  out  the  same,  leaving  no 
funds  on  hand.  The  company  has  numerous 
unsecured  creditors,  "the  aggregate  amount 
thereof  being  about  $5,000."  The  company 
owed  the  receiver  and  counsel  representing 
"petitioning  creditors"  a  sum  undetermined. 
The  unpaid  subscriptions  amounted  to  about 
$100,000.  The  unpaid  subscriptions  are  as- 
sets of  the  company  for  the  payment  of  debts. 
The  receiver  was  advised  that  a  great  many 
of  the  subscriptions  were  Insolvent  The  sub- 
scribers reside  in  different  counties,  and  in 
order  to  do  complete  equity  it  is  necessary  to 
bring  all  subscribers  before  this  court.  The 
prayer  was  for  an  order  authorizing  the  re- 
ceiver to  file  suits  against  all  subscribers  for 
their  unpaid  subscriptions  in  the  superior 
court  of  Fulton  county.  The  court  passed  an 
order  authorizing  the  receiver  to  file  the 
suits,  providing  how  they  should  be  served, 


requiring  all  defendants  to  file  appearances 
at  a  named  term  of  Fulton  superior  court, 
and  directing  that  "when  said  suit  is  filed  as 
hereunder  ordered  the  same  shall  be  consid- 
ered with  and  made  a  part  of  the  original  bill 
now  pending  In  this  court  of  Poplar  Lodge 
Company  v.  Union  Trust  Company.'*  Suit 
was  filed  by  the  receiver  against  a  large 
number  of  subscribers,  among  whom  was  R. 
I/.  Greer.  No  formal  order  was  taken  con- 
solidating this  suit  with  the  original  suit.  R. 
Liu  Greer  entered  his  special  appearance  and 
moved  to  dismiss  the  suit  of  the  receiver, 
relatively  to  himself,  upon  the  ground  that 
he  does  not  reside  In  E\dton  county,  but  does 
reside  in  Macon  county,  for  lack  of  privity 
between  himself  and  any  of  the  codefend- 
ants,  and  because  the  superior  court  of  Ma- 
con county  alone  would 'have  jurisdiction  of 
the  movant.  Greer  also  filed  general  and  spe- 
cial demurrers  based  upon  19  grounds,  sub- 
sequently amended  by  adding  a  twentieth.  ' 

The  court  overruled  the  motion  to  dis- 
miss, and  the  general  and  special  demurrers 
as  originally  filed,  on  all  of  the  grounds 
therein  taken.  The  ground  of  demurrer  add- 
ed by  amendment  was  sustained.  Greer  ex- 
cepted. There  is  no  exception  to  the  Judg- 
ment sustaining  the  demurrer  as  to  the 
ground  added  by  amendment;  though  the 
briefs  of  counsel  for  the  defendant  in  er- 
ror refer  to  such  a  bill  of  exceptions. 

It  will  conduce  to  a  clearer  understanding 
of  the  conclusions  reached  In  this  case  to 
state  at  the  outset  that  this  is  not  a  suit  by 
creditors  to  collect  debts  due  by  the  defend- 
ant corporation.  Nor  can  it  be  said  that  it 
is  a  suit  in  their  behalf  or  for  their  benefit. 
The  parent  suit  is  brought  by  a  stockholder 
of  a  corporation,  and  the  language  of  the 
petition  permits  of  no  doubt  as  to  its  pur- 
pose. It  alleges  In  unmistakable  terms  that 
the  suit  is  brought  "on  its  own  behalf,  and 
on  behalf  of  all  others  similarly  situated  who 
may  hereafter  elect  to  Join  therein."  Save 
stockholders,  there  are  no  others  similarly 
situated.  The  petition  seeks  to  enjoin  the 
officers  from  changing  the  status  of  the  stock 
and  stock  subscriptions,  and  to  have  the  court 
take  charge  and  administer  the  affairs  and 
assets  and  disburse  the  same  through  a  re- 
ceiver of  its  own  appointment  This  Is  the 
alpha  and  omega,  the  beginning  and  the  end, 
of  the  projected  Juridical  Journey. 

tl]  1.  The  nineteenth  ground  of  the  demur- 
rer complains  that  the  petition  "falls  to  set 
forth  or  exhibit  the  court  proceedings  and 
orders  under  which  he  claims  to  be  acting, 
and  which  be  alleges  supply  his  authority  for 
bringing  and  prosecuting  said  suit."  Un- 
doubtedly it  would  have  been  better  practice 
in  the  sense  of  exactness  to  have  made  such 
exhibits,  but  formalism  must  yield  to  utility. 
The  trial  court  had  the  entire  proceedings 
before  it,  and  treated  the  same  as  one  cs'se, 
and  looked  to  the  whole  In  entering  Judgment 
on  the  demurrer.  The  order  of  the  court 
authorizing  suit  recited  that:^ 
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"When  said  suit  is  filed  as  herein  ordered,  the 
same  shall  be  consolidated  with  and  made  a  part 
of  the  original  bill  and  suit  now  pending  in  this 
court  of  Poplar  Lodge  Company  t.  Union  Trust 
Company." 

.  Tested  by  the  rule  of  reason.  It  does  no  vio- 
lence to  constme  tills  order  as  resulting  in  a 
consolidation  as  soon  as  the  subsequent  pro- 
ceedings were  filed.  Besides,  on  a  broader 
principle.  It  would  conserve  no  useful  pur- 
pose, be  the  cord  that  binds  never  so  slen- 
der, to  sever  the  harmonious  whole  Into  sep- 
arate units.  Law  has  its  origin  in  wisdom 
and  prudence,  and,  "when  practicable,  it  will 
conserve  its  own  work,  the  work  of  Its  mag- 
istrates and  ministers,  and  that  of  suitors  In 
its  court,  and  their  counsel."  This  demurrer 
was  therefore  properly  overruled. 

[2,  3]  2,  3.  The  petition  is  silent  as  to  the 
Identity  of  the  creditors  and  the  amount  due 
to  each.  For  all  the  court  may  know  the 
entire  amount  of  Indebtedness  may  be  that 
due  to  the  officers  who  are  charged  with  mis- 
managing the  company's  affairs  In  their  own 
interest  and  opposed  to  the  interest  of  the 
stockholders,  and  for  court  expense  incurred 
by  reason  of  the  litigation  now  under  con- 
sideration. Nothing  is  more  certain  than 
that  the  record  discloses  no  single  creditor, 
nor  any  combination  of  creditors  who  are 
moving  to  collect  debts  due  by  the  Union 
Trust  Company.  In  so  far  as  the  record 
speaks.  If  there  be  any  creditor,  he  has  not 
concerned  himself  about  collecting  bis  debt. 
He  is  not  Included  as  a  petitioner,  and  the 
petition  makes  no  iirovlslcm  for  his  Inclusion 
in  the  future. 

There  was  a  special  demurrer  In  this  case 
calling  for  detailed  information  in  regard 
to  the  Identity  of  the  creditors  and  the 
amounts  due  them.  This  demurrer  should 
have  been  sustained  by  the  trial  court.  How- 
ever, we  have  not  placed  the  reversal  of  this 
case  upon  the  failure  of  the  court  to  sustain 
this  special  demurrer,  because,  if  this  defect 
had  been  cured  by  amendment,  it  would  not 
be  sufficient  to  restore  the  life  of  the  peti- 
tion as  to  Oreer. 

Properly  considered,  it  Is  Impossible  to 
learn  from  the  petition  of  the  Poplar  Lodge 
Company  what  is  the  purpose  of  collecting 
in  the  unpaid  subscriptions.  If  such  there  be. 
This  petition  does  not  allege  that  the  sums 
sought  to  be  collected  are  to  be  used  in  the 
due  course  of  business.  Indeed,  the  very  op- 
posite would  seem  a  necessary  conclusion, 
since  the  allegations  In  regard  to  the  mis- 
management and  the  dissensions  and  the  at- 
titude of  the  stockholders  all  would  presage 
business  chaos. 

It  was  error  to  overrule  the  motion  of  the 
defendant  Greer  raising  the  question  of  ven- 
ue, and  his  special  demurrer  complaining  of 
misjoinder.  Section  2251  of  the  Civil  Code 
of  1910,  relied  upon  by  the  defendant  In  er- 
ror, has  application  to  suits  of  a  totally  dif- 
ferent character.  It  applies  to  suits  "to  recov- 
er a  debt  due  by"  corporations.    It  is  for  the 


benefit  of  creditors  in  each  case.  No  princi- 
ple is  more  firmly  established,  as  well  In  law 
and  equity  as  In  reason  and  justice,  than 
that  the  capital  stock,  including  unpaid  stock 
subscriptions,  is  an  asset  of  a  corporation, 
and  constitutes  a  trust  fund  for  the  payment 
of  its  debts.  This  Code  section,  while  author- 
izing a  joint  suit  In  cases  to  which  It  is  ap- 
plicable, also  provides  that  the  recovery  must 
not  exceed  the  amount  of  the  debt  sued  for, 
thus  excluding  Jrom  Its  purpose  and  authori- 
ty suits  by  a  corporation  against  its  sub- 
scribers on  their  subscription  contracts.  The 
right  of  a  corporation  to  sue  on  contracts  for 
unpaid  stock  subscription  is  undeniable.  Hen- 
drlx  V.  Academy  of  Music,  73  Ga.  437.  We 
do  not  rule  that  a  proper  suit  could  not  legal- 
ly proceed  against  Greer,  had  it  been  filed  in 
the  county  of  his  residence. 

In  Hale  v.  Allinson,  188  U.  S.  77,  23  Sup. 
Gt  252,  47  li.  Ed.  380,  the  court  said: 

"The  single  fact  that  a  multiplicity  of  suits 
may  t>e  prevented  by  this  assumption  of  juris- 
diction is  not  in  all  cases  enough  to  sustain  it. 
It  might  be  that  the  exercise  of  •  •  •  ju- 
risdiction on  this  ground,  while  preventing  a 
formal  multiplicity  of  suits,  would  nevertheless 
be  attended  with  mora  and  deeper  inconvenience 
to  the  defendants  than  wduld  be  compensated  for 
by  the  convenience  of  a  single  plaintiff,  and 
where  the  case  is  not  covered  by  any  controlling 
precedent  the  inconvenience  might  constitate 
good  ground  for  denying  jurisdiction." 

Continuing,  the  court  argues  as  follows: 

"Manifestly,  as  it  seems  to  me,  the  defend- 
ants have  no  common  Interest  in  these  questions, 
or  in  the  relief  sought  by  the  receiver  against 
each  defendant.  The  receiver's  cause  of  action 
against  each  defendant  is,  no  doubt,  similar  to 
his  cause  of  action  against  every  other,  bat  this 
is  only  a  part  of  the  matter.  The  real  issue,  the; 
actual  dispute,  can  only  be  known  after  each  de^ 
fendant  has  set  up  his  defense,  and  defenses  may 
vary  so  widely  that  no  two  controversies  may  be 
exactly  or  even  nearly  alike.  If,  as  is  sure  to 
happen,  differing  defenses  are  put  in  by  different 
defendants,  the  bill  evidently  becomes  a  single 
proceeding  only  in  name.  In  reality  it  is  a 
congeries  of  suits  with  little  relation  to  each  oth- 
er, except  that  there  is  a  common  plaintiff,  who 
has  similar  claims  against  many  persons.  But 
as  each  of  these  persons  became  liable,  if  at  all, 
by  reason  of  a  contract  entered  into  by  himself 
alone,  with  the  making  of  which  bis  codefead- 
ants  had  nothing  whatever  to  do,  so  he  continues 
to  be  liable,  if  st,t  all,  because  he  himself,  and  nor 
they,  has  done  nothing  to  discharge  the  liability. 
Suppose  A.  to  aver  that  his  signature  to  the  sub- 
scription list  was  a  forgery ;  what  connection 
has  that  averment  with  B.'s  contention  that  his 
subscription  was  made  by  an  agent  who  had  ex- 
ceeded his  powers,  or  with  C.'s  defense  that  his 
subscription  was  obtained  by  fraudulent  repre- 
sentations or  with  D.'s  defense  that  he  has  dis- 
charged his  full  liability  by  a  voluntary  payment 
to  the  receiver  himself,  or  with  E.'s  defense  that 
he  has  paid  to  a  creditor  of  the  corporation  a 
larger  sum  than  is  now  demanded?  These  are 
separate  and  individual  defenses,  having  nothingf 
in  common ;  and  upon  each  the  defendant  set- 
ting it  up  is  entitled  to  a  trial  by  jury,  although 
it  may  be  somewhat  troublesome  and  expensive 
to  award  him  his  constitutional  right.  •  •  • 
The  costs  of  witnesses  will  not  in  any  degree  be 
diminished :  and,  if  some  docket  costs  may  be  es- 
caped, this  is  probably  the  only  pecuniary  ad- 
vantage to  be  enjoyed  by  this  one  cumbersorv 
bill  over  separate  actions  at  law."      _      ..,...[/> 
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Defendants  in  error  present  a  formidable 
array  of  authorities  for  tte  purpose  of  sus- 
taining their  contention  In  regard  to  Juris- 
diction. Hlghtower  t.  Thornton,  8  Gia.  486, 
52  Am.  Dee.  412 ;  Dalton,  etc.,  Railroad  Co.  ▼. 
McDanlel,  56  Ga.  191;  Boyd  v.  Robinson,  104 
Ga.  793,  802,  31  S.  B.  29;  Morgan  v.  Giblan, 
116  Ga.  145,  41  S.  B.  495;  Allen  v.  Grant, 
122  Ga.  552,  558,  60  S.  E.  494;  SpratUng  y. 
Westbrook,  140  Ga.  625,  79  S.  B.  536.  To 
these  might  have  been  added  Oarlisle  v.  Ott- 
ley,  143  Ga.  797,  85  S.  E.  1010,  and  Chappell 
V.  liOwe,  145  Ga.  717,  89  S.  B.  777.  An  exam- 
ination of  these  authorities  will  show  that  in 
every  case  the  suit  was  brought  by  a  creditor, 
or  by  some  person  such  as  a  trustee  in  bank- 
ruptcy, as  representative  o(  a  creditor;  and 
all  of  them  are  in  perfect  harmony  with  the 
provisions  of  section  2251  of  the  Code  of 
1910.  The  authorities  relied  upon  are  there- 
fore not  applicable  to  the  facts  of  this  case. 

On  the  other  hand,  counsel  for  the  plain- 
tiff in  error  have  requested  us  to  review  and 
overrule  the  cases  of  Allen  v.  Grant,  Sprat- 
ling  V.  Westbrook,  and  Carlisle  v.  Ottley,  su- 
pra. This  request  has  been  previously  made 
and  refused  by  this  court  in  a  case  to  which 
they  were  applicable.  Chappell  v.  Lowe,  145 
Ga.  717,  89  S.  a  777.  As  already  pointed 
oat,  however,  these  cases  have  no  applica- 
tion to  the  facts  of  this  case. 

[4]  4.  The  effect  of  the  foregoing  rulings 
is  to  render  it  unnecessary  to  pass  upon  the 
overruling  of  the  other  grounds  of  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 
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MOATB  et  aL   ▼.  RIVES.     (No.  2S4.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1917.) 

(Syllabu*  ly  the  Court.) 

"L  JxTnoMENT    €=>684— Ejxctuent— PAsms— 

Tbnant— Estoppel. 
A  judgment  in  ejectment  Is  binding  on  the 
actual  parties,  but  it  may '  also  bind  others. 
Where  the  defendant  in  the  suit  has  leased  a 
portion  of  the  land  to  a  tenant  who  claims  no 
other  interest  in  the  land  except  as  tenant  of 
the  defendant,  and  where  such  tenant  has  ac- 
tual notice  of  the  pendency  of  the  suit  against 
his  landlord,  he  will  be  bound  by  the  judgment. 
But  if  the  plaintiffs  in  the  ejectment  suit  induce 
the  tenant  not  to  interfere  in  such  suit,  on  the 
assurance  that  they  will  recognize  his  right  to 
remove  a  building  erected  on  Uie  land,  ana  they 
subsequently  sue  the  tenant  for  that  part  of  the 
land  on  which  the  building  rests,  the  tenant 
will  not  be  estopped  by  the  former  judgment 
from  setting  off  his  improvements  under  Civ, 
Code  1910, 1  5587. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1207.] 
2,  Ejectment  ^=»143—Impboveiibnt»— Right 

or  Tenan'1>— Statute. 
A  tenant  who  leases  land  from  one  in  the 
bona  fide  possession  thereof  under  adverse  claim 
of  right  may  set  off,  in  an  action  brought  against 
him  hy  the  true  owner,  the  value  of  permanent 
improvements  bona  fide  placed  thereon  by  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  S§  602-608.] 


8.  Ejectment  ®=>143  —  Ikpboveuents — Good 
Faith— Knowledge  oi"  Opposing  Claim. 
One  may  be  the  possessor  of  land  in  good 
faith,  though  awarie  of  an  opposing  claim  (where 
such  knowledge  would  not  of  itself  impute  bad 
faith),  if  he  enters  in  full  confidence  of^fais  title 
or  the  title  of  one  under  whom  he  immediately 
claims ;  but  his  knowledge  of  an  opposing  claim 
of  title  is  a  circumstance  to  be  considered  by 
the  jury  in  determining  his  good  faith. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  iJ  502-608.] 

4.  Appbai.  and  Ebbob  <8=>1047(1)— Pbejudi- 
ciAi.  Ebbob— EviDENCB—LiHrrATiON  of  BJf- 
fect. 
The  ruling  of  the  court  upon  the  scope  and 

effect  of  the  evidence  referred  to  in  the  fourth 

division  of  the  opinion  was  too  restrictive,  and 

constituted  harmful  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Ctent  Dig.  {{  4146,  4150^-4152.] 

Error  from  Superior  Ck)urt,  Hancock  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  J.  M.  Moate  and  others  against 
W.  H.  Blves.  Judgment  for  defendant,  mo- 
tion for  new  trial  overruled,  and  plaintiffs 
bring  error.    Reversed. 

W.  H.  Rives  leased  from  the  Georgia  Rail- 
road k  Banking  Compaoy  a  small  area  of 
land  for  the  purpose  of  constructing  thereon 
a  stbrehouse.  He  agreed  to  pay  an  amount 
for  ground  rent,  and  reserved  the  right  to 
remove  the  building,  contracted  to  be  erect- 
ed thereon,  within  SO  days  after  the  termina- 
tion of  the  lease.  The  following  provision 
appears  In  the'  lease  contract: 

"Whereas  the  title  of  the  party  of  the  first 
part  to  the  premises  here  leased  is  disputed  by 
other  persons  (the  rightfulness  of  the  claim  of 
title  by  such  person  U,  however,  denied  by  the 
party  of  the  first  part),  it  is  distinctly  cove- 
nanted and  agreed  hy  the  parties  hereto,  that 
should  the  title  of  the  party  of  the  first  part 
fail,  the  party  of  the  second  part  shall  not 
hold  or  attempt  to  hold  the  party  of  the  first 
part  liable  to  the  party  of  the  second  part  in 
any  manner  for  any  damages  that  he  may  re- 
ceive as  tenant,  or  by  reason  of  having  erected 
his  building  on  the  leased  premises,  growing 
out  of  the  failure  of  the  title  of  the  party  of  the 
first  part" 

Rives  constructed  a  building  on  the  leased 
premises.  Subsequently  the  heirs  of  J.  W. 
Moate  Instituted  cm  action  of  ejectment 
against  the  Georgia  Railroad  A  Banking 
Company  to  recover  a  tract  of  land  which 
embraced  the  premises  leased  by  the  railroad 
company  to  Rives.  The  plaintiffs  recovered 
In  that  action.  Afterwards  the  same  plain- 
tiffs brought  an  action  to  recover  the  premis- 
es In  possession  of  Rives,  which  he  bad  leas- 
ed from  the  railroad  company.  In  his  plea 
Rives  denied  the  title  of  the  plaintiffs,  but 
admitted  that  he  entered  into  possession  of 
the  land  as  tenant  of  the  railroad  company, 
and  that  plaintiffs  had  recovered  the  prem- 
ises from  the  railroad  company  prior  to  the 
institution  of  the  present  action.  He  averred 
that  he  did  not  defend  that  action  because 
he  was  assured  by  the  plaintiffs  that  they 
would  not  contest  his  right  to  remove  the 
house  In  the  event  they  prevailed;  that  un- 
der his  contract  with  the  railroad  company 
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the  house  wtalch  he  built  on  the  premises 
never  became  a  part  of  the  land,  but  waa 
personalty,  and  he  was  entitled  to  remove 
the  same  under  his  contract  with  the  rallr 
road  company ;  that  he  entered  In  possesslcHi 
of  the  land  under  hla  lease  contract  In  good 
faith,  bellevljig  that  the  railroad  company 
had  the  true  title,  and  made  permanent  Im- 
provements, moving  a  storehouse  upon  the 
premises ;  and.  If  the  plaintiffs  be  entitled  to 
recover  the  land,  he  asked  to  set  off  the 
value  of  his  permanent  Improvements.  The 
court  submitted  the  Issne  In  the  form  of  a 
special  verdict,  directing  a  finding  as  to  the 
light  of  the  plaintUts  to  recover,  as  to  the 
actual  monthly  rental  value  of  the  property 
with  the  Improvements  and  without  the  Im- 
provements, and  the  present  cash  value  of 
the  land  with  the  Improvements  and  without 
the  Improvements,  and  whether  the  defendant 
made  the  Improvements  In  good  faith.  The 
plaintiffs,  being  dissatisfied  with  the  verdict, 
moved  for  a  new  trial,  which  was  refused, 
and  they  excepted. 

Burwell  &  Fleming,  of  Sparta,  for  plaintiffs 
in  error.  S.  Ia  Merrltt,  of  Sparta,  and  Sib- 
ley &  Sibley,  of  MlUedgevllle,  for  defendant 
in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  trial  devel<«)ed  that  the 
defendant  did  not  claim  any  Interest  In  the 
land  In  controversy  beyond  that  acquired 
by  virtue  of  his  lease  contract  with  the 
Georgia  Ballroad  &  Banking  Company.  Un- 
der that  contract  he  was  a  tenant  at  will, 
entitled  as  against  his  lessor  to  remove  the 
building  from  the  land  within  30  days  after 
the  termination  of  his  tenancy.  That  rela- 
tion existed  at  the  time  of  the  Institution  of 
the  ejectment  suit  by  the  plaintiffs  against 
the  railroad  comitany.  The  defendant,  though 
not  a  party,  knew  of  the  suit  against  his 
landlord  by  these  plaintiffs  to  recover  a  tract 
of  land,  which  included  the  premises  Involved 
In  the  present  controversy.  The  Judgment  In 
an  ejectment  suit  Is  binding  on  the  actual 
parties,  but  It  may  also  bind  others.  A  Judg- 
ment for  the  plaintiff  not  only  binds  the  de- 
fendant, but  also  his  tenant  who  claims  no 
other  interest  in  the  land  except  to  occupy  it 
as  a  tenant.  Moreover,  the  tenant,  the  de- 
fendant In  the  present  action,  admits  that  he 
knew  of  the  pending  suit  against  his  land- 
lord, bat  excused  himself  from  taking  part 
therein,  because  of  assurances  of  the  plaintiffs 
that  his  title  to  the  house  and  his  right  to 
remove  It  would  be  respected  by  them  In  the 
event  they' prevailed  In  the  suit  Unless  he 
was  prevented  by  the  conduct  of  the  plaintiffs 
from  making  the  defense  he  now  seeks  to 
avail  himself  of,  he  would  be  concluded  by 
that  suit  Bodgers  v.  Bell,  63  Ga.  94 ;  Powell 
on  Actions  for  Land,  {  424.  As  to  the  conduct 
of  the  plaintiffs  In  this  regard  the  evidence 
was  In  conflict,  and,  In  the  absence  of  any 
complaint  of  the  court's  Instruction  on  this 


phase  of  the  case,  It  will  be  presumed  that 
this  Issue  was  properly  submitted. 

[2]  2.  Our  Code  makes  a  distinction.  In  re- 
gard to  setting  off  Improvements  against 
mesne  profits,  between  one  who  is  bona  fide 
In  possession  under  claim  of  right  and  a  mere 
tre^asser.  In  the  latter  case,  mesne  prof- 
Its  are  not  to  be  reduced  below  the  sum 
which  the  premises  would  have  been  worth 
without  such  Improvements;  In  the  former 
case,  no  llndt  Is  fixed.  Civil  Code,  $S  SOTlf 
5587;  Dean  v.  Feely,  69  Ga.  804  (5a).  Sec- 
tion 6587  of  the  CivU  Code  provides  that: 

"In  all  cases  where  an  action  has  been  brought 
for  the  recovery  of  land,  the  defendant  who  has 
bona  fide  possession  of  such  land  under  adverse 
claim  of  title  may  set  off  the  value  of  all  per- 
manent improvements  bona  fide  placed  thereon 
by  himself  or  Other  bona  fide  claimants  under 
whom  he  claims ;  and  in  case  the  legal  title  to 
the  land  is  found  to  be  in  the  plaintiff.  If  the 
value  of  such  improvements  at  the  time  of  tbfi 
trial  exceeds  the  mesne  profits,  the  jury  may 
render  a  verdict  in  favor  of  the  plaintiff  for 
the  land  and  in  favor  of  the  defendant  for  the 
amount  of  the  excess  of  the  value  of  the  im- 
provements over  the  mesne-  profits." 

Is  this  statute  applicable  to  one  who  im- 
proved land  as  the  tenant  of  another,  when 
sued  in  ejectment  by  the  true  owner  of  the  - 
land?  The  statute,  by  its  terms,  applies  to 
such  defendants  as  have  "bona  fide  possession 
of  such  land  imder  adverse  claim  of  title." 
The  railroad  company  could  not  have  set  off 
the  value  of  permanent  Improvements  erected 
by  its  tenant;  and,  unless  the  tenant  Is  al- 
lowed to  set  off  in  the  present  action  the  val- 
ue of  permanent  Improvements  made  by  him, 
he  would  lose  them.  The  statute  la  a  liberali- 
zation of  the  rules  of  the  common  law,  and 
is  designed  to  protect  bona  fide  possessors  of 
land  under  an  adverse  claim  of  title  to  the 
extent  of  the  value  of  the  permanent  improve- 
ments made  on  the  land,  In  case  the  true  own- 
er of  the  land  recovers  the  land.  There  Is  such 
a  nexus  between  the  landlord  and  his  tenant 
as  to  give  the  latter  a  status,  so  as  to  enable 
him,  if  the  landlord  has  bona  fide  possession 
under  adverse  claim  of  title,  to  avail  himself 
of  the  statute  where  he  is  separately  sued 
by  the  true  owner. 

[3]  S.  It  Is  contended  that  the  tenant  was 
not  such  a  bona  fide  possessor  as  to  entitle 
him  to  the  benefits  of  the  statute,  on  account 
of  the  clause  In  his  lease  contract  with  the 
railroad  company,  reciting  that  the  railroad's 
title  was  disputed  by  other  persons,  the  right- 
fulness of  which  claim  was  denied  by  the  rail- 
road company,  and  because  of  the  covenant 
that  If  the  title  of  the  railroad  company 
should  fall  the  tenant  should  not  hold  the  rail- 
road company  liable  In  damages  by  reason  of 
having  erected  bis  building  on  the  leased 
premises,  or  otherwise  on  account  of  the  fail- 
ure of  the  title  of  the  railroad  company. 
These  provisions  of  the  lease  contract  do  not 
conclusively  refute  the  defendant's  claim  that 
he  was  a  bona  fide  possessor.  All  that  the  de- 
fendant is  charged  with  is  notice,  not  that 
any  particular  Individual  ■"['"'fj^f^'P^iV"?!  S^ip 
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title,  bat  that  some  one  was  asserting  an  ad- 
verse title  which  his  landlord  solemnly  stated 
was  q;)urlous  and  Invalid.  It  has  been  held  by 
this  court  that  the  statute  declaring  that  no- 
tice sufficient  to  excite  attention  and  put  a 
party  on  inquiry  is  notice  of  everything  to 
which  it  is  afterwards  fOnnd  such  inquiry 
might  have  led  will  not  prevent  a  purchaser 
of  land,  who  has  knowledge  of  a  mere  rumor 
that  the  title  to  the  land  he  was  buying  was 
bad,  from  becoming  a  purchaser  in  good  faith. 
Williams  V.  Smith,  128  Ga.  306,  57  S.  E.  801 ; 
Black  V.  Thornton,  31  Ga.  659.  Again,  there 
is  a  statute  to  the  effect  that,  when  any  per- 
son has  bona  fide  and  for  a  valuable  consider- 
ation purchased  property  and  has  been  in  pos- 
session of  it  a  certain  number  of  years,  the 
same  shall  be  dlsdiarged  from  the  Hen  of  any 
judgment  against  the  person  from  whom  he 
purchased.  Civil  Ck>de  1910,  {  5950.  Under 
this  statute  it  was  held  that  a  person  may  be 
a  bona  fide  purchaser  of  land,  notwithstand- 
ing he  purchased  with  notice  of  a  lien  of  a 
judgment.  Such  notice,  being  only  prima  facie 
evidence  of  mala  fides,  may  be  rebutted  by 
showing  good  faith  towards  the  judgment 
creditor,  but  it  la  a  circumstance  to  be  con- 
sidered with  the  other  evidence  on  the  ques- 
tlen  of  the  bona  fides  of  the  purchase  and  pos- 
session. Danielly  v.  Colbert,  71  Ga.  218.  In 
the  present  case  the  tenant  erected  the  im- 
provements before  the  institution  of  the  suit 
against  the  railroad  company ;  and  the  facts 
are  not  like  those  in  the  case  of  Rich- 
ards V.  Edwardy,  138  Ga.  690,  76  S. 
B.  64,  where  the  defendant  made  the  im- 
provement pending  an  action  of  ejectment 
against  him,  and  where  he  was  denied  the 
benefit  of  the  statute  because  he  had  full  no- 
tice of  the  defect  in  his  title  and  of  the 
rights  of  the  plaintiff  in  the  action  against 
him.  So  we  conclude  that  one  may  be 
the  possessor  of  land  In  good  faith  though 
aware  of  an  opposing  claim  (where  such 
knowledge  would  not  of  itself  Impute  bad 
faith),  if  he  enters  in  full  confidence  of  bis 
title  or  the  title  of  one  under  whom  he  im- 
mediately claims;  but  his  knowledge  of  an 
opposing  claim  of  title  is  a  circumstance 
to  be  considered  by  the  jury  in  determining 
his  good  faith.  Sartain  v.  Hamilton,  12  Tex. 
219,  62  Am.  Dec.  524.  In  the  Instant  case  the 
defendant  submitted  evidence  authorizing  an 
Inference  that,  when  he  contracted  with  the 
railroad  company  and  constructed  a  store- 
house upon  the  land,  he  believed  that  the  rail- 
road company,  which  was  in  adverse  posses- 
sion of  it,  had  title  to  the  land,  and  had  the 
lawful  rlRht  to  lease  the  premises  to  him; 
and  therefore  he  was  entitled  to  avail  him- 
self of  the  statute  so  as  to  recover  the  value 
of  permanent  improvements  made  by  him  In 
good  faith. 

[4]  4.  The  record  of  the  suit  to  recover 
land,  brought  by  the  same  plaintiffs  against 
the  Georgia  Ballroad  &  Banking  Company, 


eventuating  in  a  judgment,  was  introduced  in 
evidence;  and  also  the  lease  contract  from 
the  railroad  company  to  the  defendant.  Ob- 
jection was  offered  to  the  introduction  of  this 
contract;  and  the  court,  in  allowing  such  evi- 
dence, stated  in  the  presence  -of  the  Jury  as 
follows: 

"I  will  let  that  in  for  the  purpose  of  the  jnry 
taking  into  consideration  In  passing  on  the  ques- 
tion as  to  whether  or  not  the  defendant  holds 
under  the  Georgia  Railroad  &  Banking  Com- 
pany. I  hold,  as  a  matter  of  law,  that  the 
plaintiffs,  If  entitled  to  recover  at  all  in  this 
case,  will  be  entitled  to  recover  only  the  rental 
value  as  shown  from  the  evidence  In  this  case 
that  the  lan(^  was  worth." 

This  positive  limitation  on  the  plaintiffs' 
right  of  recovery  and  the  evidential  value  of 
the  lease  contract  was  harmful  error.  The 
plaintiffs  contended  that  the  defendant  did 
not  act  in  good  faith  in  putting  the  improve- 
ments on  the  land.  An  important  factor  of 
such  contention  was  that  the  defendant's  con- 
tract, by  virtue  of  which  he  constructed  the 
storehouse,  put  him  on  notice  that  the  rail- 
road company  was  not  the  true  owner  of  the 
land.  When  the  court  limited  the  scope  of  the 
evidence  as  he  did,  he  denied  to  the  plaintiffs 
the  consideration  by  the  jury  of  this  fact  on 
the  question  of  the  bona  fides  of  the  defendant 
in  making  the  improvements.  Under  the 
facts  of  this  case,  we  regard  this  incident  of 
the  trial  as  highly  prejudicial  to  the  plaintiffs* 
rights. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(IS  Qa.  App.  ZSS) 
COX  V.  STATE.    (No.  7758.) 
(Court  of  Appeals  of  Georgia.    In  Banc    Feb. 
2,  19170 

(BylUtbut  by  the  OouH.) 

1.  JTTDOES  iS=»29  —  JtTDQB  OF  CiTT  COUBT  — 

PowEBS— Jurisdiction. 
While,  under  the  provisions  of  article  6,  |  5, 
par.  1,  of  the  ConBtitution  of  this  state,  in  any 
county  where  there  is  a  city  court,  the  judge  of 
that  court  and  of  the  superior  court  of  the  coun- 
ty may  "preside  in  the  courts  of  each  other  in 
cases  where  the  judge  of  either  court  is  dis- 
qualified to  preside,"  no  authority  is  conferred 
either  by  the  Constitution  or  by  statute  upon  the 
judge  of  a  city  court  to  originate  a  proceeding  in 
a  superior  court  by  assuming  to  act  as  the  judge 
of  the  superior  court. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  §§  140-142,  144-152;  Dec  Dig.  «=29.] 

2.  Cbiminai.  Law  <S=>»06— New  Tbial— Dis- 
cBETioN  OF  Judge. 

An  extraordinary  motion  for  a  new  trial  in- 
stitutes an  entirely  new  case,  requiring  discre- 
tionary action  on  the  part  of  a  judge  having  ju- 
risdiction thereof  to  bring  it  into  actual  exist- 
ence as  a  cause  in  the  courts. 

(a)  The  granting  of  a  rule  nisi  by  a  judge  hav- 
ing authority  upon  an  extraordinary  motion  for 
a  new  trial,  filed  at  the  time  contemplated  by 
law,  amounts  to  a  grant  of  authority  to  file  the 
same,  and  is  as  effectual  as  if  the  permission 
bad  been  expressly  conferred  by  a  special  order 
or  by  precise  recitals  in  the  rule  nisi  itself. 

(b)  In  a  county  where  there  is  a  city  court, 
the  judge  of  that  court,  when  the  judge  of  the 
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superior  court  In  wliose  elrcnlt  fie  county  te  in- 
dnded  is  disqualified  because  of  relationship,  can- 
not assume  to  act  as  a  judge  of  the  superior 
court  and  grant  a  rule  ni^  on  an  extraordinary 
motion  for  a  new  trial,  and  thereby  authorize 
or  ratify  the  filing  of  such  a  motion  in  the  su- 
perior court,  and  thus  originate  a  proceeding  in 
that  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2128,  2133,  2404,  2405 ;  Dec. 
Dig.  «s>906.1 

3.  Gbiiorai.  Law  «=»1022  —  Biviiw  —  Void 
Pboceedingb. 
Where  an  extraordinary  motion  for  a  new 
trial  in  the  superior  court  is  presented  to  a 
judge  of  a  city  court,  who  signs  Uie  rule  nisi, 
the  entire  proceeding  being  void  ab  initio,  the 
judgment  of  a  judge  of  the  superior  court  dis- 
missing the  same  will  not  be  reviewed  by  tliis 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {§  2581,  2582;  Dec  Dig.  <Ss» 
1022.] 

Error  from  Superior  Court,  Mltcbell  Coun- 
ty; W.  E.  Thomas,  Judge. 

T.  U.  Cox  was  convicted  of  voluntary  man- 
slaughter, and  he  brings  error.    Affirmed. 

See.  also,  17  Qa.  App.  727,  88  &  E.  214. 

At  the  April  term,  1915,  of  Mitchell  supe- 
rior court,  T.  IT.  Cox  was  convicted  of  vol- 
untary manslaughter,  Hon.  W.  E.  Thomas, 
Judge  of  the  superior  courts  of  the  Southern 
circuit,  presiding  on  account  of  the  disqual- 
ification of  Judge  E.  El.  Cox  of  the  superior 
court  of  Mitchell  county.  A  motion  for  a 
new  trial  was  overruled  by  Judge  Thomas, 
and  his  judgment  was  thereafter  affirmed  by 
this  court,  and  the  remlttltui;  made  the  judg- 
ment of  tile  lower  court  During  the  April 
term  of  BUtchell  superior  court,  counsel  for 
die  movant,  T.  U.  Cox,  requested  Judge  Cox, 
who  was  then  presiding,  to  allow  Hon.  R.  D. 
Bush,  Judge  of  the  city  court  of  Camilla  in 
Mitchell  county,  to  take  the  bench  and  preside 
as  a  Judge  of  the  superior  court  for  the  pur- 
pose of  passing  upon  a  disqualified  case. 
Judge  Cox  physically  yielded  the  bench,  where- 
upon Judge  Bush  assumed  it  and,  without  any 
request  from  Judge  Cox  to  preside  therein, 
an  extraordinary  motion  for  a  new  trial  was 
presented  to  him  In  behalf  of  the  said  de- 
fendant, T.  n.  Cox,  and  Judge  Oox  having 
entered  thereon  the  fact  of  his  disqualifica- 
tion on  account  of  his  relationship  to  the 
movant.  Judge  Bush  thereupon  over  objection 
by  the  solicitor  general,  granted  a  rule  nisi 
ordering  the  solicitor  general  to  "show  cause 
before  the  court  at  the  courthouse  at  Camil- 
la, Ga.,  on  the  6th  day  of  May,  1916  (to  which 
time  the  court  stands  open  for  the  purpose 
of  trying  case),  why  the  new  trial  should 
not  be  granted."  The  bill  of  exceptions  re- 
cites that:  "On  the  last-mentioned  date  [May 
6th],  the  superior  court  of  said  county  being 
still  In  session,  movant  appeared  for  tiie  pur- 
pose of  presenting  said  motion  to  Judge 
Bosh,  but  on  said  day  and  date  his  Honor 
Wm.  E.  Thomas,  Judge  of  the  superior  courts 


of  the  Southern  circuit,  appeared  in  court  and 
went  upon  the  bench  and  undertook  to  take 
jurisdiction  Of  said  motion" — announcing  in 
substance  that  he  had  been  requested  by 
Judge  Cox,  the  regular  presiding  Judge  of  the 
said  superior  court,  to  preside  for  him  upon 
that  date  in  certain  cases  in  which  Judge 
Cox  was  disqualified,  among  whldi  cases  was 
the  extraordinary  motion  for  a  new  trial  fil- 
ed by  T.  U.  Cox.  Judge  Thomas  further 
announced  that  before  going  upon  the  bench 
he  had  discussed  this  extraordinary  motion 
with  Judge  Bush,  the  Judge  of  the  city  court 
of  Camilla,  and  the  latter  had  stated  in  sub- 
stance that  he  had  no  personal  desire  to 
hear  and  determine  the  motion,  but  wished 
only  to  discharge  his  duty  under  the  law, 
whatever  that  might  be;  that  "Judge  Bush 
did  not  decline  to  exercise  Jurisdiction  in  the 
matter,  but  simply  stated  that  he  did  not  per- 
sonally care  to  act  upon  the  motion" ;  and 
thereupon  Judge  Thomas  announced  that  for 
the  reasons  stated  by  him  he  would  take  Ju- 
risdiction of  said  motion,  and,  over  the  ob- 
jection of  counsel  for  movant,  he  assumed 
such  Jurisdiction,  called  the  case,  and  set  it 
down  for  a  hearing  before  him  at  a  future 
date  before  the  next  regular  term  of  the 
court  After  Judge  Thomas  had  vacated  the 
bench  and  made  his  exit  from  the  court- 
house, Judge  Bush  of  the  city  court  of  Ca- 
milla again  took  the  bench,  assumed  Juris- 
diction of  the  case,  and  set  it  for  a  hearing 
at  the  next  term  of  Mitchell  superior  court, 
over  objection  by  the  solicitor  general  as  to 
his  authority  so  to  do. 

When  the  cause  came  on  to  be  heard  before 
Judge  Thomas  at  the  time  and  place  set  by 
him,  counsel  for  the  movant  appeared,  "solely 
for  the  purpose  of  making  a  special  appear- 
ance and  objection  to  Hon.  William  B.  Thom- 
as taking  jurisdiction  in  said  case,  and  to 
object  to  said  motion  being  heard  and  deter- 
mined at  this  time  and  place,  because  of  its 
having  been  continued  [by  the  subsequent  or- 
der of  Judge  Bush]  to  the  October  term, 
1916,  of  said  court"  Judge  Thomas  over- 
ruled the  objections  of  counsel  for  luovant 
and  thereafter  sustained  a  motion,  previous- 
ly filed  on  April  13,  1916,  by  the  solicitor 
general,  to  dismiss  the  extraordinary  motion 
for  a  new  trial,  for  various  reasons  set  forth 
therein  as  follows:  The  motion  to  dismiss 
the  attempted  extraordinary  motion  was  urg- 
ed upon  the  grounds  that  the  judge  of  the 
city  court  of  Camilla  was  without  authority 
or  Jurisdiction  to  pass  any  order  in  the 
nature  of  a  rule  nisi  therein,  and  that  such 
an  order  signed  by  him,  which  required  tlie 
solicitor  general  to  show  cause  why  the  mo- 
tion should  not  be  granted,  was  absolute- 
ly null  and  void;  that  the  motion,  being 
an  extraordinary  motion,  could  not  be  en- 
tertained by  any  court  or  be  filed  of  rec- 
ord until  it  was  first  judicially  determined 
whether  or  not  it  set  forth  good  and  suffl- 
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clent  reasons  wby  tlie  same  bad  not  been 
made  during  the  term  at  which  the  trial 
was  had,  or  why  the  groands  thereof  had  not 
been  set  forth  in  the  original  motion  for  a 
new  trial  filed  at  the  term  when  the  trial 
was  had,  and  the  Judge  of  the  dty  court  of 
Camilla  was  without  authority  to  assume 
jurisdiction  over  it  for  the  purpose  of  grant- 
ing a  rule  nisi  or  passing  upon  the  reasons 
why  the  grounds  of  the  motion  were  not  In- 
corporated in  the  original  motion;  that  the 
said  extraordliiary  motion  did  not  constitute 
a  case  pending  in  the  superior  court  of  Mitch- 
ell county  until  a  rule  nisi  had  been  granted 
thereon  and  it  had  been  Judicially  deter- 
mined by  the  court  whether  the  motion 
might  be  filed  at  a  term  subsequent  to  the 
trial  term;  and  the  Judge  of  the  city  court 
of  Camilla  was  without  authority  or  Juris- 
diction to  preside  in  the  superior  court  in 
the  cause  until  the  case  bad  been  filed  in 
court  after  an  adjudication  upon  the  ques- 
tion whether  it  should  be  filed  or  not,  and 
until  the  motion  became  a  case  In  court  by 
flUng;  that  the  motion  bad  nerer  been  order- 
ed filed  by  a  superior  court  Judge  or  any  oth- 
er judge  of  competent  Jurisdiction,  and  the 
filing  thereof  without  such  an  order  was  in- 
effectlTe,  and  the  motion,  therefore,  was  not 
a  case  in  court,  and  was  subject  to  be  dis- 
missed and  stricken  from  the  superior  court ; 
that,  the  motion  having  been  set  down  for 
hearing  and  determination  at  Valdosta  on 
May  27,  1916,  before  Hon.  William  E.  X^om- 
as.  Judge  of  the  superior  courts  of  the  South- 
em  circuit,  by  an  order  duly  passed  by 
Judge  Thomas  on  May  6,  1916,  in  open  court 
at  Camilla,  at  the  April  adjourned  term, 
1916,  of  Mitchell  superior  court,  while  pre- 
siding therein  by  request  of  the  Judge  of 
that  court,  and  counsel  for  the  movant,  T.  U. 
Cox,  appearing  before  Judge  Thomas  on  said 
May  27,  1916,  solely  for  the  purpose  of  in- 
sisting upon  his  disqualification  to  preside 
therein  and  after  such  objections  had  been 
overruled,  declining  to  present  his  motion  to 
the  court  for  hearing,  and  refusing  to  offer 
it  to  the  court  for  adjudication  on  the  merits, 
or  to  offer  any  evidence  In  Its  support,  and 
wholly  refusing  to  prosecute  it  before  the 
court,  the  motion  should  be  dismissed  for 
want  of  prosecution. 

To  the  Judgment  dismissing  the  extraor- 
dinary motion  the  defendant  excepts;  coun- 
sel for  the  movant  Insisting  that  Judge 
Bush,  "having  assumed  jurisdiction  of  said 
motion,  had  full  power  and  authority  to  hear 
and  determine  the  same,"  and  that  Judge 
Thomas  erred  in  refusing  and  declining  to 
hold  that  he  was  himself  disqualified  to  act 
upon  the  motion,  and  erred  in  disposing  of 
it  on  May  27,  1916,  and  In  not  continuing  it 
until  the  October  term,  1916,  of  Mitchell  su- 
perior court,  in  accordance  with  the  order 
granted  by  Judge  Bush,  after  the  date  May 
27th  bad  been  fixed  by  Judge  Thomas. 


Mttle,  Powell,  Smith,  ft  Goldstein,  of  At- 
lanta, Pottle  &  Hofmayer,  of  Albany,  and 
Chas.  Watt,  Jr.,  of  Camilla,  for  plaintiff  in 
error.  Johnson  ft  Warren  and  W.  H.  Hag- 
gard, all  of  Camilla,  B.  O.  Bell,  Sol.  Gen.,  of 
Cairo,  and  F.  A.  Hooper  &  Son,  of  Atlanta, 
for  the  State. 

WADE,  O.  X  (after  stating  the  facts  as 
above).  [1  ]  1.  The  authority  of  the  judge  of 
a  city  court  to  preside  in  cases  In  the  superior 
courts  of  this  state  is  derived  from  the  fol- 
lowing provision  of  the  Constitution: 

"In  any  county  within  which  there  is,  or  here- 
after mav  be,  a  city  court,  the  jadge  of  said 
court  and  of  the  superior  court  may  preside  in 
tlie  courts  of  each  other  in  cages  where  the  judge 
of  either  court  is  disqualified  to  preside."  Arti- 
cle 6,  !  5,  par.  1,  of  the  Constitution  of  Georgia 
(Civil  Code,  8  6519). 

At  first  blush  it  might  appear  that  the 
construction  of  this  part  of  the  Constitution 
is  necessarily  Involved  In  the  dedsion  of  this 
case.  The  amendment  to  the  Constitution 
adopted  in  1916  (Acts  1916,  pp.  19-22)  pro- 
vides that  the  Supreme  Court  shall  have  Ju- 
risdiction "in  all  cases  that  involve  the  con- 
struction of  the  Constitution  of  the  state  of 
Georgia  or  of  the  United  States,  or  of  trea- 
ties between  the  United  States  and  foreign 
governments;  in  all  cases  In  which  the  con- 
stitutionality of  any  law  of  the  state  of 
Georgia  or  of  the  United  States  is  drawn  in 
question,"  eta  It  Is  apparent  that  if  the  Su- 
preme Court  has  jurisdiction  In  this  case^ 
under  the  above-quoted  section  from  the 
amendment,  it  must  be  because  the  case  is 
one  that  involves  the  construction  of  the  Con- 
stitution of  Georgia.  It  Is  therefore  of  in- 
terest first  to  determine  when  a  case  pending 
in  this  court  may  be  said  to  Involve  a  con- 
struction of  the  Constitution  of  fhe  state, 
within  the  meaning  of  this  provision  of  the 
amendment.  The  original  amendment  (Civ. 
Code  1910,  §  6506)  creating  the  Court  of  Ap- 
peals provided  that  this  court  should  ex- 
ercise certain  jurisdiction  "except  that 
where,  in  a  case  pending  In  the  Court  of 
Appeals,  a  question  Is  raised  as  to  the  con- 
struction of  a  provision  of  the  Constitution 
of  this  state  or  of  the  United  States,  or  as  to 
the  constitutionality  of  an  act  of  the  General 
Assembly  of  this  state,  and  a  decision  of  the 
question  is  necessary  to  the  determination  of 
the  case,  the  Court  of  Appeals  shall  so  cer- 
tify to  the  Supreme  Court,"  and  the  last- 
named  court  would  thereupon  determine  the 
question.  The  language  of  the  amendment  of 
1916,  conferring  Jurisdiction  upon  the  Su- 
preme Court  in  all  cases,  whether  coming  oo 
writs  of  error  to  the  Court  of  Appeals  or  to 
the  Supreme  Court,  "that  involve  the  con* 
struction  of  the  Constitution,"  is  apparently 
equivalent  to  the  language  enployed  in  tbe 
amendment  creating  the  Court  of  Appeals 
which  required  that  court  to  certify  to  the 
Supreme  Court  a  question  raised  in  any  case 
as  to  the  construction  of  a  provision  of  the 
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CoDstltatlon,  where  a  decision  of  tbe  ques- 
tion was  necessary  to  the  determination  of 
the  case.  Speaking  broadly,  since  under  our 
form  of  government  the  Constitution  of  the 
United  States  and  the  Ckmstltutlon  adopted 
by  the  sovereign  people  of  this  state  together 
furnish  the  foundation  upon  which  the  en- 
tire structure  of  our  laws  rests,  and  conse- 
quently the  one  Constitution  or  the  other  Is 
"Involved"  In  every  case  coming  before  the 
trial  courts  for  determination,  or  before 
the  appellate  courts  for  review,  It  Is  'obvious 
that  neither  the  provision  In  the  original 
amendment  establishing  the  Court  of  Appeals 
and  requiring  that  court  to  certify  to  the 
Supreme  Court  questions  involving  the  con- 
struction of  a  clause  of  the  Constitution 
where  necessary  for  a  determination  ot  a 
case,  nor  the  provision  In  the  amendment  of 
1916  conferring  upon  tbe  Supreme  Court  ex- 
clusive Jurisdiction  "in  all  cases  that  involve 
the  Constitution  of  the  state  of  Georgia  or 
of  the  United  States,"  was  Intended  to  cover 
cases  where  no  dUtinct  question  was  raUei 
in  the  record  as  to  the  proper  meaning  or 
constmctlon  of  the  Constitution  of  the  Unit- 
ed States  or  of  this  state,  and  where  the  right 
claimed  or  denied  depended  upon  a  plain  and 
unambiguous  provision  of  either  Constitu- 
tion. 

To  hold  that  the  Court  of  Appeals  must 
lose  Jurisdiction  over  all  cases  where  any 
right  or  privilege  asserted  or  denied  depended 
for  its  allowance  or  refusal  upon  tbe  con- 
struction of  plain  and  unamblgnons  language 
in  the  Constitution,  though  no  question  as  to 
the  constmctlon  of  such  constitutional  provi- 
sion was  raised,  would  he  practically  to  en- 
able any  litigant  (not  relying  upon  a  con- 
struction of  the  Constitution  to  support  his 
.contentions)  to  select  the  appellate  forum  in 
which  he  might  prefer  his  case  to  be  deter- 
mined. If  tbe  mere  Insistence  that  a  particu- 
lar constltntional  question  was  involved 
would  be  sufficient  to  give  exclusive  Jurisdic- 
tion over  a  case  to  the  Supreme  Court,  it 
would  be  easy  to  Inject  into  any  case  a  con- 
stitutional question  of  that  kind,  by  contend- 
ing that  some  perfectly  plain  provision  of  tbe 
Constitution,  which  perhaps  had  not  been 
previously  construed  by  the  Supreme  Court, 
because  susceptible  of  but  one  construction, 
should  have  some  sipedal  or  strained  con- 
struction given  to  It,  and  thus  create  a  con- 
stitational  question  In  the  case.  Tbe  practi- 
cal efTect'of  tbe  language  employed  by  tbe 
amendment  of  1916  is  apparently  to  confer 
antomatlcally  upon  tbe  Supreme  Court  ex- 
dnsive  Jurisdiction  over  every  case  coming  to 
that  court  or  to  this  court  which  properly 
Involves  tbe  construction  of  tbe  Constitution 
of  this  state  or  of  tbe  United  States,  in- 
stead of  permitting  this  court  to  certify 
tbe  constitutional  questions  involved,  while 
retaining  tbe  case  itself  for  decision.  How- 
ever, It  Is  not  for  tbe  Court  of  Appeals 
to  construe  an  amendment  to  tbe  Oonstitu- 


tion  any  more  than  to  construe  the  origi- 
nal Constitution  Itself,  and  hence  what  Is 
said  on  this  particular  point  Is  merely  re- 
marked in  passing.  Tbe  able  discussion  by 
Judge  Powell  of  tbe  question  when  a  con- 
struction of  the  Constitution  is  Involved, 
which  may  be  found  in  tbe  case  of  Fews  v. 
State,  1  Ga.  App.  122,  58  S.  B.  64,  is  of  inter- 
est in  this  connection,  and  the  following  lan- 
guage is  especially  apropos  to  tbe  point  now 
under  consideration: 

"A  case  that  involves  merely  the  applicability 
of  a  voncededly  unambiguous  clause  of  the  Con- 
stitution to  a  given  state  of  facts  raises  no  ques- 
tion of  construction.  Likewise,  where  a  clause 
in  the  Constitution  has  been  construed  by  the 
Supreme  Court  as  having  a  certain  meaning 
and  intendment,  and  such  fixed  judicial  con- 
struction is  unchallenged,  there  is  still  no  ques- 
tion raised  as  to  the  construction  of  a  clause  of 
the  Constitution." 

Paragraph  1  of  section  5  of  article  0  of 
tbe  Constitution  of  Georgia  (CivU  Code,  | 
6519)  reads  as  follows: 

"In  any  county  within  which  there  is,  or 
hereafter  may  be,  a  city  court,  the  judge  of  said 
court  and  of  the  superior  court  may  preside  in 
the  courts  of  each  other  in  cases  where  the 
judge  of  either  court  is  disqualified  to  preside." 

There  being  no  statutory  provision  author- 
izing tbe  Judge  of  a  dty  court  to  preside  as  a 
judge  of  a  superior  court,  tbe  paragraph  of 
the  Constitution  quoted  above  furnishes  tbe 
only  warrant  authorizing  iiim  so  to  act,  and 
the  authority  therein  conferred  may  not  be 
extended  by  implication.  It  declares  that  the 
judge  of  a  dty  court  may  "preside"  for  a 
judge  of  the  superior  court  "in  cases"  where 
the  Judge  of  the  latter  court  is  disqualified  to 
preside.  This  language  is  seemingly  too  plain 
and  unambiguous  to  require  any  interpreta- 
tion or  ton.struction,  and  distinctly  author- 
izes a  Judge  of  a  city  court  to  preside  in  cases 
in  the  superior  court,  without  suggesting  in 
tbe  remotest  manner  any.  grant  of  authority 
to  such  a  Judge  to  originate  in  his  Judicial 
capacity,  acting  as  a  Judge  of  the  superior 
court,  where  the  regular  Judge  of  that  court 
is  disqualified,  a  proceeding  of  any  kind  in 
tbe  latter  court  Though  measured  by  tbe 
rule  laid  down  in  tbe  Fews  Case,  supra,  It 
seems  evident  that  tbe  language  employed  in 
this  paragraph  of  the  Constitution  is  too 
plain  to  involve  or  require  interpretation, 
and,  therefore,  that  no  constitutional  ques- 
tion Is  "Involved,"  even  if  tbe  question  were 
distinctly  and  dearly  made  in  the  record  as 
to  tbe  proper  construction  of  this  section.  It 
is  not  necessary  to  dedare  what  Its  plain 
meaning  is,  for  tbe  Supreme  Court  has  al- 
ready construed  this  section  of  the  Constitu- 
tion in  a  case  which  in  prindple  deddes  the 
precise  point  In  this  case.  So  that,  under  the 
ruling  In  the  Fews  Case,  supra,  that  "if  tbe 
particular  question  of  construction  soujfbt  to 
be  raised  has  been  passed  upon  directly  by 
the  Supreme  Court,  such  question  will  not  be 
certified  to  tbe  Supreme  Court  for  repetition 
of  its  former  decision,"  it  cannot  be  said  that 
a  present  construction  of  tge  Co9StltutlOQ^vj|p 
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InrolTed.     In  Edmondson  t.  State,  123  6a. 
194,  51  S.  B.  SOI,  the  Supreme  Ckiurt  held: 

"Neither  under  the  act  of  1885  (Acts  1884-85, 
p.  475,  i  80),  nor  under  the  constitutional  pro- 
yisions  allowing  the  judge  of  the  superior  court 
to  preside  in  the  city  court  in  cases  where  the 
judge  of  the  latter  is  disqualified  to  preside,  did 
the  judge  of  the  superior  court  of  the  Macon  cir- 
cuit have  authority  to  administer  an  oath  and 
attest  an  affidavit  made  as  a  basis  for  an  accusa- 
tion in  the  city  court  of  Macon,  on  the  ground 
that  the  judge  of  the  latter  court  was  disquali- 
fied from  attesting  the  aflSdavit  because  of  rela- 
tionship to  the  defendant.  A  judgment  based 
upon  such  an  affidavit  and  accusation  should  be 
arrested  on  motion." 

It  will  be  observed  that  there  is  a  dis- 
tlBct  ruling  in  that  case  that  a  Judge  of  the 
superior  court  had  no  authority  to  take  and 
attest  an  affidavit  upon  which  an  accusation 
was  based  In  a  dty  court,  where  the  judge 
of  the  dty  court  was  disqualified  from  act- 
ing by  reason  of  relationship  to  the  defend- 
ant.   As  was  said  by  Mr.  Justice  Lumpkin: 

"This  is  not  presiding  [italics  ours]  in  a  case 
in  the  city  court,  within  the  meaning  of  the 
Constitution." 

The  Supreme  Court  therefore,  has  con- 
strued this  paragraph  of  the  Constitution, 
and  has  declared  that  the  authority  con- 
ferred by  it  upon  a  judge  of  a  superior  court 
Is  only  the  authorl^  to  "preside"  In  a  dty 
court,  and  has  distinctly  ruled  that  the 
judge  of  the  superior  court  could  not  at- 
test an  affidavit  which  furnished  the  basis 
for  an  accusation  In  a  dty  court,  or.  In  other 
words,  do  Judidally  anything  necessary  to 
originate  a  proceeding  in  a  dty  coart.  If 
the  authority  thus  conferred  upon  a  judge  of 
the  superior  court  Is  merely  authority  to 
preside  in  a  dty  court,  equally  true  must 
it  be  that  the  authority  it  confers,  upon  a 
judge  of  a  dty  court  is  merely  to  pre- 
side In  a  superior  court  In  other  words, 
the  effect  of  the  mling  by  the  Supreme 
Court  Is  that  ndther  a  Judge  of  a  superior 
court  nor  a  Judge  of  a  dty  court  can  do 
anything  but  preside  for  eadi  other,  and 
that  neither  can  originate  a  proceeding  in 
the  court  •(  the  other  by  assuming  to  act 
as  a  judge  of  that  court 

[2, 3]  2.  Without  attempting  any  extend- 
ed discussion  of  the  rules  obtaining  where 
an  ordinary  motion  for  a  new  trial  is  made, 
it  may  be  said  that  as  tar  back  as  the  case 
of  Graddy  t.  Hightower,  1  Oa.  252,  it  was 
held  that: 

"When  the  term  of  the  court  at  which  the 
judgment  was  rendered  has  passed,  and  no  appli- 
cation made  and  recorded  at  that  term,  the  rec- 
ord in  the  cause  having  been  finally  made  up, 
the  court  has  no  power  to  grant  a  new  trial,  ex- 
cept in  some  peculiar  and  extraordinary  cases." 

In  Cox  v.  Hillyer,  65  Ga.  57,  and  numerous 
cases  since,  the  Supreme  Court  has  clearly 
Indicated  what  Is  generally  necessary  to  con- 
stitute an  extraordinary  motion  for  a  new 
trial  presented  at  a  later  term  than  the 
term  at  which  the  trial  was  had.  One  well- 
recognized  difference  between  an  ordinary 
motion  for  a  new  trial  and  an  extraordinary 
motion  for  a  new  trial  Is  that  the  former 


may  be  filed  as  a  matter  of  right,  and  the 
rule  nisi  Is  granted  therein  as  a  matter  of 
course  by  the  presiding  Judge ;  whereas  in 
an  extraordinary  motion  for  a  new  trial, 
the  trial  Judge  should  exercise  his  discre- 
tion and  may  refuse  to  entertain  the  motion 
and  breathe  Into  it  the  breath  of  life  by 
granting  the  rule  nisi,  unless  it  appears  to 
him  that  enough  is  therein  set  forth  to  war- 
rant at  least  a  stay  of  proceedings  and  call 
for  a  full  and  more  thorough  consideration. 
In  Harsis  t.  Roan,  119  Ga.  379,  46  S.  E. 
433,  it  was  said  that: 

"When  an  alleged  extraordinary  motion  for  a 
new  trial  is  entirely  without  merit,  it  is  proper 
for  the  judge  to  decline  to  entertain  the  same 
and  to  refase  to  grant  a  rule  nisi  thereon." 

And  it  was  further  held  that  the  Supreme 
Court  will  not  by  mandamus  compel  a  Judge 
to  certify  to  a  biU  of  exceptions  assigning 
error  upon  his  refusal  to  entertain  an  ex- 
traordinary motion  for  a  new  trial  and  grant 
a  rule  nisi  thereon  when  it  appears  that  the 
motion  is  without  merit  As  was  said  by 
the  writer  In  Griffin  v.  Brand,  18  Ga.  App. 
643,  90  S.  B.  90,  in  his  spedal  concurrence: 

"Of  course,  where  the  judge  declines  to  enter- 
tain an  extraordinary  motion  for  a  new  trial 
which  is  entirely  without  merit,  the  Supreme 
Court  or  this  court  will  not  by  mandamus  com- 
pel him  to  certify  a  bill  of  exceptions  assigning 
error  upon  such  refosah" 

See  cases  there  dted. 

From  Harris  v.  Boan,  supra,  as  well  as 
from  many  other  cases,  it  is  apparent  that 
the  trial  judge  should  exercise  his  discre- 
tion In  granting  or  refusing  a  rule  nisi 
in  an  extraordinary  motion  for  a  new  trial. 
As  was  said  by  Powell,  J.,  in  Seaboard  Air- 
Line  By.  T.  Beld,  6  Ga.  App.  18,  20,  63  S.  E. 
1130,  1181: 

"Where  the  party  has  had  one  review  by  the 
higher  court  and  a  decision  has  been  made 
agaiast  him,  and  he  seeks  to  obtain  from  the 
judge  of  the  court  below  a  second  bill  of  exc^>- 
tions,  the  reviewing  court  will  make  a  prelimi- 
nary examination  into  the  errors  complained  of. 
and  will  not  grant  the  mandamos  nisi  unless 
the  contentions  of  the  applicant  present  such  a 
show  of  merit  as  to  raise  a  fairly  debatable  ques- 
tion as  to  their  validity." 

From  the  statement  of  facts  in  the  case 
last  quoted  from  it  appears  that  after  ex- 
amining the  application  for  an  extraordi- 
nary motion  for  a  new  trial,  the  trial  Judge 
refused  to  grant  a  rule  nisi;  a  bill  of  ex- 
ceptions complaining  of  tl\ls  ruling  and  Jadg- 
ment  was  then  presented  to  him,  which  he 
declined  to  certify,  and  application  for  a 
mandamus  nisi  was  made  to  this  court,  and 
the  application  was  refused.  So  it  Is  clear 
under  that  ruling  also  that  the  Judge  grant- 
ing or  refusing  a  rule  nisi  on  an  application 
for  an  extraordinary  motion  for  a  new  trial 
should  exercise  his  discretion.  See,  also. 
New  England  Mortgage  Security  Co.  ▼.  Col- 
lins, 115  Ga.  104,  41  S.  B.  270  (1).  It  was 
said  In  East  Tennessee,  Virginia  &  Georgia 
Railroad  v.  Whltlock,  75  Ga.  82,  that: 

"The  motion  for  new  trial  in  extraordinary 
cases    •    •    •    waa  intended  in  a  gi^t  degrea 
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to  take  the  place  of  a  bin  In  equity  for  a  new 
trial." 

And  since  the  judge  to  whom  such  an  ap- 
plication Is  made  should  exercise  his  discre- 
tion, or.  In  other  words,  exercise  a  judicial 
and  not  a  mere  clerical  or  administrative 
function  in  grranting  or  refusing  a  mle  nisi 
thereiw,  it  cannot  be  logically  Insisted  that 
such  a  motion  has  any  force  or  vitality  until 
such  discretion  has  apparently  been  exercised, 
or  nntll  a  judge  having  authority  under  the 
law  to  vitalize  or  originate  a  proceeding  In 
the  court  In  whldi  the  motion  Is  made  has 
judicially  acted  therein.  As  was  determined 
In  the  Edmondson  Case,  supra,  originating  a 
proceeding  in  the  superior  court  and  presiding 
In  a  case  In  that  court  are  entirely  different 
Since  the  Judge  of  the  city  court  of  Camilla 
had  no  authority  to  originate  a  case  In  the 
superior  court  of  Mitchell  coimty  by  asstuning 
to  act  as  a  judge  of  the  superior  court,  the 
proceeding  based  upon  his  action  in  granting 
a  role  nisi  on  an  extraordinary  application 
for  a  new  trial  was  void  ab  initio ;  and  there- 
fore the  action  of  the  judge  of  the  superior 
court  who  undertook  to  dismiss  such  a  wholly 
void  proceeding  was  not  error,  and  cannot 
furnish  sufficient  ground  for  complaint  in  this 
court,  regardless  of  the  precise  facts  under 
which  he  assumed  jurisdiction.  However, 
from  the  record  it  would  appear  that  If  the 
rule  nlsl  on  the  extraordinary  motion  had 
been  In  fbct  granted  by  one  having  authority, 
the  Judge  of  the  superior  court  who  thereafter 
set  it  for  a  hearing  and  dismissed  the  motion 
would  have  had,  and  should  have  retained, 
jurisdiction  to  pass  upon  the  motion. 

We  think  it  obvious  that  the  original  case 
which  had  been  tried  and  determined  and 
brought  to  this  court,  and  in  which  the  judg- 
ment of  this  court  had  been  made  the  Judg- 
ment of  the  lower  court,  was  certainly  not 
pending  at  the  time  the  extraordinary  motion 
was  presented  to  the  judge  of  the  dty  court, 
and  therefore  that  judge  had  no  authority  to 
commence  a  new  case  in  the  superior  court  by 
signing  a  rule  nisi ;  but  if  the  other  horn  of 
the  dilemma  should  be  selected.  It  is  dear 
that,  under  the  facts  in  the  record,  the  judge 
of  the  superior  court  of  an  adjoining  circuit, 
who  had  been  requested  by  the  judge  of  the 
superior  court  of  Mitchell  county  to  preside 
In  the  case,  and  had  accordingly  presented 
himself  and  assumed  Jurisdiction,  could  not 
be  deprived  of  his  jurisdiction  by  a  subse- 
quent order,  passed  by  another  judge,  not 
requested  to  preside,  while  he  was  still  in  of- 
fice, able  and  ready  to  dispose  of  the  motion. 

Furthermore,  If  the  attempted  extraordina- 
ry motion  In  this  case  was  merely  an  ad- 
ditional proceeding  in  the  original  case,  and 
was  therefore  a  "pending"  case  when  the 
Judge  of  the  dty  court  was  requested  by 
counsel  for  plaintiff  in  error  to  assume  juris- 
diction of  the  same  (as  argued  by  counsel  for 


movant),  that  Judge  was  not  requested  to  pre- 
side by  the  disqualified  judge  of  the  superior 
court,  and  there  Is  no  existing  provision  of 
law  which  would  allow  one  of  the  parties  in 
a  pending  case  to  select  the  judge  to  pass 
thereon. 
.    Judgment  affirmed. 

JENKINS  and  OEXDROE),  JJ.,  concur. 


(19  Ga.  App.  207) 

COOK  et  al.  v.  ROBINSON.    (No.  7417.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  1,  1917.) 

(Syllabui  by  Editorial  Btaff.) 
Salks   «s>442(16)  —  Remedy   of   Seixbb  — 

BKEACH   op   WaBKANTT — INSTBUOTIONS. 

In  a  suit  for  the  purchase  price  of  a  motor- 
car used  by  plaintiff  for  several  months  before 
it  was  returned  to  defendant,  the  measure  of 
damages  for  defendant's  breach  of  warranty  was 
the  difference  between  the  purchase  price  of  the 
car  and  its  market  value  on  the  date  of  tiie  par- 
clfase,  so  a  charge  that  if  the  car  was  worth- 
less, then  the  purchaser  would,  as  damages,  be 
entitled  to  recover  the  entire  purchase  price, 
but  if  there  was  a  breach  of  warranty  and  car 
was  of  some  value,  then  the  purchaser  would 
be  entitled  to  recover  the  difference  between 
that  value  and  the  purchase  price,  was  errone- 
ous. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  S  1800;  Dec  Dig.  «=a442(15).] 

Error  from  City  Court  of  Oglethorpe;  B. 
L.  Greer,  Judge. 

Action  between  W.  M.  Cook  and  others  and 
Ed  Robinson.  There  was  a  judgment  for 
the  latter,  and  the  former  bring  error.  Re- 
versed. 

John  B.  Gnerry,  of  Montezuma,  for  plain- 
tiffs In  error.  Jule  Felton,  of  Montezuma, 
for  defendant  in  error. 

LUKE,  J.  The  suit  was  for  $400,  the  pur- 
chase price  of  an  automobile  sold  by  the  de- 
fendant to  the  plalntiS.  The  record  dis- 
closes that  the  car  was  sold  on  April  4, 1014, 
and  was  kept  and  used  by  the  plaintiff  until 
some  time  in  August  of  the  same  year,  when 
it  was  returned  to  the  defendant  The  suit 
was  not  filed  until  1915,  and  was  tried  at 
the  October  term  of  that  year.  Under  these 
facts  It  was  error  for  the  court  to  give  the 
following  charge  to  the  jury: 

"I  charge  you  that  if  you  believe  from  the 
evidence  that  the  property,  the  car,  was  worth- 
less, was  worth  nothing  at  all,  then,  as  damaees 
for  the  breach  of  warranty,  Robinson  (the  plam- 
tiff)  would  be  entitled  to  recover  the  full  amount 
of  the  purchase  price  to  be  paid  for  it  If  you 
believe,  however,  that  there  lias  been  a  breach 
of  warranty  on  the  part  of  Cools,  (the  defend- 
ant), and  that  Robinson  is  entiUed  to  recover, 
and  if  you  believe  the  car  is  of  some  value, 
that  it  has  a  value  in  spite  of  the  defects  alleged, 
then  determine  what  that  value  is,  and  the 
plaintiff  will  be  entitled  to  recover  the  difference 
between  that  value  and  the  purchase  price 
agreed  to  be  paid." 

The  court  should  have  instructed  the  Jury 
that  the  measure  of  damages  (If  any  damage 
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bad  been  sustained  by  tbe  plaintiff)  was  tbe 
difference  between  the  purchase  price  of  the 
automobile  and  Its  market  value  on  the  day 
It  was  purchased. 
Judgment  reversed. 

WADE,  C.  J.,  and  GEORGE,  J„  concur. 


(13  Ga.  App.  296) 

STATE  Mtrr.  LIFE  INS.  CO.  et  aL  v.  FOR- 
REST.    (No.  7354.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  18,  1917.) 

fByllalut  ly  the  Court.) 

1.  Inbubakce  «=146(3)— Policy— Constbuo- 
TioN  Aqainbt  Insueer. 

Insurance  policies  are  prepared  and  propos- 
ed by  the  insurers;  and,  where  such  a  contract 
is  capable  of  being  construed  in  two  ways,  that 
interpretation  must  be  placed  upon  It  which  is 
most  favorable  to  the  insured.  Especially  is  this 
true  where,  as  in  this  case,  the  construction  in- 
sisted upon  by  the  company  would  work  a  for- 
feiture of  the  policy,  while  the  other  will  pre- 
serve the  obligations  of  both  Uie  company  and 
the  Insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  295.] 

2.  INSDKANCE    ®=>  179)6— LO Air    AOHEKMENr— 
CONSTBUCnON. 

The  policy  involved  in  this  case  contains  a 
loan  clause,  wherein  the  company  agrees  to  loan 
the  Insured,  at  his  option,  stated  amounts  of 
cash,  upon  the  policy  as  sole  security ;  tbe  com- 
pany further  agreeing  that  any  such  "loan  may 
be  renewed  annually,  if  interest  be  paid  for  one 

Jrear  in  advance."  The  insured  obtained  such  a 
oan,  and  died  four  months  and  eight  days  after 
its  maturity,  without  having  eidier  renewed  or 
repaid  it.  The  company  now  Insists  that,  under 
these  facts,  it  is  entitled  to  charge  against  the 
loan  value  of  the  policy  a  full  year's  Interest. 
Held,  that  since  the  poBcy  makes  no  provisicm 
for  such  a  case,  the  amount  of  interest  to  be 
diarged  ia  controlled  by  the  rules  of  law  ap- 
plicable to  written  obligations  to  pay  in  gen- 
eral; that  is  to  say,  the  company  is  entitled 
only  to  the  contract  rate  of  interest  for  the 
actual  time  of  its  forbearance.  No  more  can  be 
charged  against  the  loan  value  of  the  policy 
so  as  to  reduce  the  amount  thereof  available  for 
other  purposes  under  the  policy;  and  no  more 
can  be  diarged  against  the  liability  at  the  com- 
pany, if  any,  which  accrued  upon  the  death  of 
the  insured. 

3.  Irsubanox  ^=3367(1,  2,  S)  —  Atttouatio 

NONFOBFEITDBK  CLAU8B---CONSTBUCTION. 

The  "automatic"  nonforfeiture  clause  of  the 
policy  stipulates' that  "the  company,  upon  fail- 
ure of  the  insnred  to  pay  any  premium,  will 
charge  the  premiums  as  tney  fall  due  as  loans 
against  the  policy  until  the  loan  value  is  con- 
sumed." The  insured  died  four  months  and 
eight  days  after  the  due  date  of  an  annual  pre- 
mium, leaving  the  premium  whoU^jr  unpaid,  and 
leaving  the  policy  without  a  sufficient  loan  val- 
ue to  pay  a  full  annual  premium.  Tbe  company 
InsistM  that  under  these  facts  the  "automaticr' 
clause  was  inoperative  to  sustain  the  iMHcy  or 
keep  it  of  force  for  any  length  of  time,  notwith- 
standing it  may  have  had  some  small  loan  val- 
ue remaining;  and  that  such  a  construction  is 
made  imperative  by  a  provision  of  the  loan  dause 
requiring  the  payment  in  advance  of  a  full  an- 
nual premium  before  the  insured  could  obtain  a 
cash  loan.    Held: 

(a)  The  obligation  of  the  company  under  the 
"automatic"  clause,  to  charge  the  unpaid  pre- 
miums against  the  loan  value  of  the  policy  un- 
til the  loan  value  is  cousumed,"  entitled  the  in- 


'  sured  not  only  to  such  full  years  of  Insurance  its 
the  available  loan  value  was  sufficient  to  cov- 
er, but  also  to  such  fractional  part  of  a  year 
as  any  remaining  loan  value  then  available  for 
such  purpose  might  cover,  continuing  the  pol- 
icy in  full  force  until  its  stated  loan  vuue  should 
become  wholly  exhausted. 

(b)  The  "automatic"  dause,  under  its  own 
.express  provisions,  could  become  operative  only 

"upon  the  failure  of  the  insured  to  pay  any 
premium."  It  cannot,  therefore,  be  nullified  by 
ingrafting  thereon  throuj^h  a  process  of  alleged 
construction  the  contradictory  provision  of  the 
loan  clause  that,  before  obtauing  a  cash  loan, 
"premiums  under  this  policy  shall  be  paid  in 
full  up  to  the  end  of  the  policy  year  wlien  the 
loan  is  obtained."  The  last-ouoted  provision  is 
a  limitation  upon  the  loan  dause  only,  applies 
to  cash  loans  only,  and  does  not  affect  the  charg- 
es to  be  made  "as  loans"  under  the  provisions  of 
the  "automatic"  dause. 

(c)  In  order,  however,  for  this  policy  to  have 
been  sustained  by  its  own  loan  value  and  the 
provisions  of  the  "automatic"  clause  for  the  peri- 
od of  time  in  question,  it  was  necessary  that 
the  loan  value  be  suffident  to  cover  the  interest 
as  well  as  the  prindpal  debt,  both  as  to  the  cash 
loan  obtained  under  the  loan  clause  and  as  to  the 
charges  made  as  loans  under  the  "automatic" 
dause. 

[E}d.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  Si  935,  938.] 

4.   INBVBAHOK   «=»367(1)  —  LiFB  iNSUItAlTCX — 

Gbaob  Clause — CoNSTRtronoN. 
The  grace  clause  of  this  policy  refers  to  pre- 
nuums  only,  and  does  not  affect  the  cash  loan  or 
the  accrusi  of  interest  thereon.  But  it  applies 
with  equal  force  to  any  premium,  whether  an- 
nual, semiannual,  or  quarterly,  and  whether 
pidd  in  cash  under  the  premium  dause  or  by  al- 
lowing the  company  to  charge  it  as  a  loan  under 
the  provisions  of  the  "automatic"  clause.  Tbe 
fact  of  the  payment  rather  than  the  method 
thereof  togetner  with  the  expiration  of  the  pe- 
riod for  which  the  premium  was  paid,  fixed  the 
date  when  the  grace  dause  became  operative,  if 
It  ever  became  operative  under  the  facts  of 
this  case. 

[Ed.  Note.— For  other  eases,  aee  Insar«ac«, 
Cent  Dig.  I  935.] 

6.  Irbttbancb  9=3367(2)  —  Lme  Iitbubarck  — 
Loan  Value— Afplioatioit  to  Pbbmiumv— 
Timb. 
ConsiderinK  tliia  policy  as  a  whole,  its  loan 
value,  as  fixed  in  the  table  of  values  incor- 
porated in  the  policy,  was,  at  the  time  of  the 
death  of  the  insured,  sumdent  to  cover  the 
amount  of  the  loan,  and  also  the  amount  of  the 
unpaid  premiums  for  that  part  of  the  pdicy  year 
preceding  the  death  of  the  insured,  with  interest 
upon  bou  the  loan  and  the  unpaid  premiums, 
and  therefore,  under  the  provisions  of  the  "au- 
tomatic" dause,  the  policv  was  in  full  force  at 
the  time  of  the  death  of  the  insured,  subject 
only  to  such  charges. 

JEd.  Note.— For  other  cases,  ne  Inauranoe, 
Cent  Dig.  §  938.] 

6.  INBUBANCE  «=>360(1),  304,  367(1,  3),  370— 
Six  Months'  NoNi'OBTEiTnBB  Clause— Na- 
TUKE  AND  CoNBTBUcnoN— Tender. 
The  policy  provides:   "If  the  insured  makes 
written  application  within  six  months  after  de- 
fault in  imyment  of  premiums,  the  company  'will 
extend  the  pdicy  as  a  term  policy  for  ila  full 
amount    *    *    *    as  stated  in  the  table  on  the 
third  page  hereof."     Tlie  insured   died   within 
six   months  after   the   maturity  of   the  eigbtb 
annual  premium,  without  having  paid  it   and 
without  having  made  any  written  or  other  ap- 
plication in  accordance  with   the  above-quoted 
provision  of  the  policy.    Held: 

(a)  The  privilege  so  extended  the  insured  is 
not  a  mere  gratuity  personal  to  the  insured 
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alone,  bnt  it  is  a  property  right  which  on  his 
death  survives  to  his  beneficiary  or  legal  repre- 
sentative, as  the  case  may  be. 

(h)  The  provisions  of  the  policy  relating  pecu- 
liarly to  the  continuation  or  the  insurance  ris\ 
become  inapplicable  and  immaterial  vrhen  the 
policy  is  converted  into  a  death  claim  by  the 
death   of  the  insured. 

(c)  Upon  the  death  of  the  insured  within 
the  period  covered  by,  this  clause  of  the  policy 
(where  the  extended  insurance  would  have  run 
beyond  that  period),  his  legal  representative  was 
entitled  to  hold  and  sue  upon  the  original  pol- 
icy as  a  death  claim  against  the  company  for  the 
full  amount  of  its  face  value. 

(d)  The  insured  having  died  before  the  expira- 
tion of  his  right  to  pay  up  his  indebtedness  to 
the  company,  which  would  have  entitled  him  to 
the  full  benefit  of  the  seven  ^ears  and  four 
months  extended  insurance  provided  by  the  ta- 
ble, this  right  also  survived  to  his  legal  repre- 
sentatiTe;  and,  where  snch  payment  was  made 
by  her,  or  was  legally  tendered,  or  where  she 
was  excused  by  law  from  making  snch  tender, 
such  indebtedness  cannot  operate  to  defeat  or 
nnllify  the  provisions  of  the  six  months"  claase 
of  the  policy  by  shortening  the  term  of  extend- 
ed insurance  as  fixed  by  tiie  table. 

(e)  "A  formal  tender  is  unnecessary  where 
express  declarations  are  made  by  the  party  to 
whom  money  is  payable  that  he  will  not  accept 
if  tendered.  The  law  takes  one  who  makes  such 
a  statement  at  his  word,  and  does  not,  there- 
after, require  th<>  doing  of  a  vain  thing."  And 
"tenaer  may  be  made  by  an  agent  or  friend  at 
the  instance  of  an  interested  party." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  K  924,  931,  935,  940.] 

7.  INSUBANCB  ^=»629(li)— Action— Pbtition— 

Demtdsbkb. 
The  trial  judge  did  not  err  in  overruling  the 
demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1580.1 

Error  from  City  Conrt  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  C.  M.  Forrest,  administratrix, 
against  the  State  Mutual  Life  Insurance 
Company,  and  others.  Judgment  for  plaln- 
tur,  overruling  demurrer  to  petition,  and  de- 
fendants bring  error.    Affirmed. 

Alex  C.  King,  of  Atlanta,  and  Maddox  & 
Doyal,  ot  Borne,  for  plalntlfTB  in  error.  Bar- 
ry Wright,  of  Home,  and  Sheppard  Bros., 
of  Bdgefleld,  S.  D.,  for  defendant  in  error. 

LUKE,  J.  This  case  arose  as  an  action 
on  a  life  insurance  policy.  It  comes  to  this 
conrt  on  questions  of  constructicm.  Tke 
policy  was  issued  on  January  19,  1907,  for 
$5,000,  in  consideration  of  an  annual  premi- 
um of  $190.40,  payable  in  advance,  the  insur- 
ed being  allowed  the  privilege  of  paying  a 
semiannual  premium  of  $99  or  a  quarterly 
premium  of  $60.45,  as  he  might  elect  at  the 
time  for  i>aying  any  premium.  The  policy 
contains'  the  following  8i)ecial  provisions: 

Grace  ctau»e:  "An  extension  of  thirty  days 
will  be  allowed  in  the  payment  of  any  premium, 
except  the  first,  and  the  company-  agrees  to  ac- 
cept anr  premium,  without  Interest  charge,  if 
tendered  within  thirty  days  of  the  time  of  de- 
fault, during  which  thirty  days  the  policy  will 
remain  in  force." 

Loom  elauge:  "After  this  policy  has  been  in 
force  two  years,  the  company  will  locm  thereon, 
as  sole  security,  the  amount  stated  in  the  table 


on  the  third  page  thereof,  at  not  more  than  five 
per  cent,  per  annum,  payable  in  advance.  The 
loan  shall  be  made  in  accordance  with  the  com- 
pany's loan  agreement;  the  amount  of  loan 
available  at  any  time  shall  indude  any  previous 
loans  then  unpaid,  and  premiums  under  this 
policy  shall  be  paid  in  full  up  to  the  end  of  the 

£olicy  year  sneeeeding  the  date  when  the  loan 
I  obtained.  Hie  company  a^rrees  that  the  loan 
may  be  renewed  annually,  if  mterest  be  paid  for 
one  year  in  advance." 

"AuiomaiUf'  nonforfeiture  clause:  "If  the  In- 
sured shall  fail  to  paj  any  premium  when  due, 
and  if  there  is  no  indebtedness  to  the  company, 
the  insurance  will  automatically  continue  from 
such  due  date  as  term  insurance,  if  premiums 
have  been  paid  for  three  months,  for  thirty 
days ;  if  for  six  months,  for  forty  days ;  if  for 
nine  months,  for  fifty  days;  and  for  the  period 
specified  in  the  table  on  the  third  page  in  the 
table  hereof,  if  j)remiums  have  been  paid  for  one 
year.  If  premiums  have  been  paid  for  two  or ' 
more  years  the  c<nnpan^,  upon  failure  of  the  in- 
sured to  pay  any  premium,  will  charge  the  pre- 
miums as  they  fall  due  as  loans  against  the 
policy  until  the  loan  value  is  consumed,  and 
this  policy  shall  thereby  continue  in  full  force. 
At  any  time  while  the  poiicy  is  thus  sustained, 
the  payment  of  premiums  may  be  resumed,  with- 
out medical  re-examination,  and  the  accumulat- 
ed debits  may  be  paid  or  stand  as  a  loan  against 
the  policy." 

"sUi  MoniM'  nonforfeiture  claiue:  "If  the 
insured  make  written  application  within  six 
months  after  default  in  payment  of  premiums, 
the  company  will  ext»id  this  policy  as  a  term 
policy  for  its  full  amount;  or,  upon  surren- 
der of  this  policy,  will  issue  a  participating  paid- 
up  policy,  or  will  pay  the  cash  surrender  value, 
as  stated  in  the  table  on  the  third  page  hereof 
under  tiie  respective  heads." 

The  table  referred  to  In  the  foregoing 
clauses  is  printed  in  the  body  of  the  policy 
under  the  heading,  "Table  of  Cash  Loans  and 
Guaranteed  Surrender  Values."  It  is  there 
based  upon  a  policy  for  $1,000,  with -a  stip- 
ulation that  certain  figures  therein  shall  be 
increased  or  diminished  in  proportion  to  the 
sum  fbr  which  the  policy  may  be  issued.  Re- 
producing that  table  on  the  l>asls  of  this 
polled,  for  the  period  here  In  point,  we  have 
the  following: 

Table  ot  CtMi  Loaiu  and  Quarantaad 
Surrendar  Values. 


Extended 

Endot 

Participat- 

Insurance. 

Policy 
Tear. 

Oash 
Loan. 

Oaab 
Value. 

ing 
Paid-up 
Insurance. 

J 

1 

iBt 

1 

noo.oo 

» 

2nd 

»».(» 

100.00 

1M.0O 

3rd 

300.00 

200.00 

880.00 

4tll 

•105.00 

300.00 

660.00 

Stll 

510.00 

405.00 

740.00 

eth 

<i0.00 

510.00 

940.00 

nk 

730.00 

en.oo 

1096.00 

8tb 

840.00 

730.00 

1266.00 

The  plalntifTs  petition  contains  the  follow- 
ing material  allegations :  The  first  seven  an- 
nual premiums  were  paid  as  they  fell  due, 
carrying  the  policy  in  full  force  to  January 
19, 1914.  Under  the  loan  clause  the  insured, 
during  the  year  1913,  borrowed   from  the 
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company  the  stun  of  $592.87,  paying  tbe  in- 
terest tbereon  In  advance  and  making  tbe 
principal  due  January  19,  1914.  On  May  27, 
1914,  .the  Insured  died,  without  having  re- 
newed or  paid  the  loan,  and  without  having 
paid  any  part  of  the  dghtb  annual  premium. 
On  July  1,  1914,  the  plalntlfl  notified  the  de- 
fendants of  the  death  of  the  Insured,  and 
demanded  the  usual  form  for  making  proof 
of  his  death.  The  defendant,  however,  re- 
fused to  furnish  such  forms,  claiming  that 
the  policy  bad  lapsed  prior  to  the  death  of 
the  insured.  Tbe  plaintiff,  nevertheless,  pre- 
pared such  proofs  and  furnished  them  to  the 
defendant,  together  with  proof  of  her  ap- 
pointment as  administratrix  of  the  estate  of 
tbe  insured,  and  demanded  payment  of  tbe 
amount  due  under  the  policy;  but  tbe  de- 
fendant refused  to  pay.  On  July  6,  1914,  the 
plaintiff,  through  her  attorney,  offered  to  pay 
to  the  receiver  of  tbe  company  all  Indebted- 
ness which  tbe  insured  owed  tbe  company  at 
the  time  of  bis  death,  and  demanded  tbe  ben- 
efit of  tbe  extended  insurance  provided  by 
tbe  "six  months  clause"  of  tbe  policy;  but 
tbe  defendant  has  continually  persisted  in 
the  original  position  taken  by  it,  namely, 
that  the  policy  had  lapsed  prior  to  tbe  death 
of  the  insured,  and  tliat  it  was  no  longer  of 
force.  The  other  allegations  of  tbe  petition, 
based  upon  section  2549  of  the  Civil  Code, 
are  unimportant  here.  To  this  petition  tbe 
defendant  interiKxsed  a  demurrer,  insisting 
upon  a  construction  of  tbe  several  clauses  of 
tbe  policy  above  set  forth,  which,  if  sound, 
would  leave  the  plaintiff  without  any  cause 
of  action. 

Tbe  plaintiff  contends  (1)  that  she  Is  en- 
titled to  recover  under  the  provisions  of  tbe 
"automatic"  clause,  because  the  loan  value 
of  the  policy  was  sufficient  to  sustain  it 
from  its  seventh  anniversary  to  the  death  of 
the  insured ;  and  that  even  If  tbe  loan  value 
was  sufficient  to  sustain  tbe  policy  only  to 
a  time  within  30  days  of  such  death,  then 
tbe  grace  clause,  in  connection  with  tbe  "au- 
tomatic" clause,  would  prevent  a  forfeiture 
of  the  policy.  Tbe  defendant  contends,  on 
the  other  hand,  that  even  if  tbe  policy  did 
have  some  small  loan  value  left  after  tbe 
cash  loan  was  obtained,  the  amount  of  it  was 
insufficient  to  pay  both  interest  on  the  loan 
and  tbe  premiums  on  tbe  policy  in  accordance 
with  the  terms  of  tbe  policy,  because  any 
amount  of  such  loan  value  would  be  ineffec- 
tive under  the  "automatic"  clause  of  the 
policy,  unless  it  should  be  sufficient  to  pay 
both  a  full  year's  premium  on  the  policy  and 
a  full  year's  interest  on  the  outstanding  loan; 
and  it  contends  that  in  no  event  would  tbe 
Insured  be  entitled  to  tack  the  benefits  of 
tho  grace  and  "automatic"  clauses  In  order  to 
cover  tbe  period  in  point. 

The  plaintiff  contends  (2)  that,  without 
regard  to  either  the  grace  or  the  "automatic" 
clause  of  the  policy,  she  is  entitled  to  recov- 
er under  the  "six  months"  clause,  because 
tbe  death  of  the  insured  occurred  within  six 


months  after  the  due  date  of  the  unpaid 
premium;  and,  in  tbia  connection,  she  fur- 
ther contends  that  tbe  conduct  and  attitude 
of  tbe  defendant,  taking  tbe  position  that  the 
policy  had  lapsed  and  refusing  the  parol  aph 
pllcation  of  her  attorney  and  bis  offer  to  pay 
tbe  outstanding  indebtedness,  not  on  tbe 
ground  that  tbe  application  was  in  parol  or 
the  tender  was  not  legal,  but  on  tbe  ground 
that  it  recognized  no  such  right  or  rlghbs.in 
her,  excused  her  from  the  useless  formality 
of  making  a  written  application  under  the 
"six  months"  clause,  or  making  any  addi- 
tional tender  of  payment  of  the  loan,  even  if 
under  other  circumstances  it  might  be  neces- 
sary for  tbe  legal  representative  of  tbe  in- 
sured to  make  such  payment  or  such  writ- 
ten application.  The  defendant  contends,  on 
tbe  other  band,  that  the  privileges  provided 
by  tbe  "six  months"  clause  of  the  policy  were 
personal  to  tbe  insured  and  terminated  upon 
his  death,  notwithstanding  he  died  before  tbe 
expiration  of  the  period  covered  by  this 
clause ;  and  that,  even  if  the  privileges  un- 
der this  clause  bad  survived  him,  tbe  plain- 
tiff bad  not  complied  with  tbe  condition  pre- 
cedent to  the  rights  it  provided  by  making 
"written  application  within  six  months." 
These  contrary  contentions  arise  solely  from 
tbe  different  constructions  which  opposing 
counsel  would  place  upon  the  policy  in  ques- 
tion. 

[1]  1.  Tbe  rules  of  law  applicable  to  the 
construction  of  a  policy  of  Insurance  are  too 
well  settled  to  admit  of  discussion.  They 
were  fixed  by  early  decisions  in  this  state, 
and  have  never  been  departed  from.  Where 
a  provision  in  such  a  contract  is  clear  and 
unambiguous,  if  it  Is  within  the  law  it  will 
be  enforced  as  it  Is  written ;  but  where  it  Is 
capable  of  being  construed  In  two  ways,  that 
interpretation  which  is  most  favorable  to 
the  Insured  will  always  be  placed  .upon  It. 
avil  Code,  H  2476,  2499,  4268  (4) ;  Insurance 
Co.  V.  Ross,  63  Ga.  199;  Mass.  B.  &  L.  Ass'n 
V.  RobinsoD.  104  Ga.  256  (2),  30  S.  E.  918,  42 
Ia.  R.  A.  261;  Warwick  v.  Knights,  107  Ga. 
121,  82  S.  E.  951;  Arnold  v.  Empire,  3  Ga. 
App.  685  (1),  60  S.  B.  470;  HaU  v.  Royal 
Fraternal  Union,  130  Ga.  820  (1),  61  S.  B. 
977. 

[2]  2.  What  interest  is  the  ccxnpany  enti- 
tled to  charge,  under  the  facts  of  this  case, 
on  tbe  loan  it  made  to  tbe  Insured?  It  Is 
necessary  that  this  question  be  decided,  for 
tbe  reason  that  such  interest  must  be  deduc- 
ed from  the  loan  value  of  tbe  iwlicy,  and 
may  therefore  materially  affect  tbe  amount 
available  for  other  purposes  under  tbe  pol- 
icy. So,  we  would  first  ask,  what  is  there  In 
tbe  policy,  if  anything,  to  take  tbe  case  oat 
of  the  general  rule?  The  loan  clause,  wbich 
is  set  out  in  full  in  tbe  foregoing  statements 
of  facts  and  which  contains  all  of  the  provi- 
sions of  tbe  policy  here  in  point,  does  not 
contain  the  loan  agreement,  but  does  contain 
a  provision  as  follows: 
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"The  company  agrees  that  the  loan  may  be 
renewed  annually,  if  interest  be  paid  for  one 
year  in  advance." 

Bat  the  plaintifTs  petition,  which  as 
against  the  demurrer  must  be  taken  as  tme, 
alleged  that  the  loan  matured  on  the  due 
date  of  the  unpaid  premium,  and  that  the 
loan  was  neither  paid  nor  renewed*  The  pe- 
tition, therefore,  shows  a  set  of  facts  for 
which  the  policy  does  not  provide.  The  pol- 
icy itself  provides  for  but  two  contingencies: 
(1)  payment  and  (2)  renewal;  whereas,  ac- 
cording to  the  plaintifTs  petition,  the  Insured 
neither  paid  rior  renewed  the  loan.  So  we 
woald  next  ask:  By  what  rule  of  law  or 
reason  can  the  company  now  claim  a  full 
year's  interest  for  less  than  a  half  year's  use 
of  Its  money?  We  know  of  no  authority  for 
so  doing,  and  the  plaintiffs  in  error  have 
cited  none.  We  therefore  hold,  without  hes- 
itation, that,  under  the  facts  of  this  case,  the 
amount  of  interest  which  the  company  is  en- 
titled to  charge  agaltast  the  loan  value  of 
the  policy — or  to  deduct  from  the  amount  of 
the  death  claim,  as  for  that  matter — is  con- 
trolled by  the  general  rules  of  law  applica- 
ble to  any  other  creditor  who  holds  a  note 
that  is  neither  paid  nor  renewed  upon  its 
maturity ;  that  Is  to  say,  the  company  is  en- 
titled to  the  contract  rate  of  interest  for  the 
actual  time  of  its  forbearance,  and  no  more 
than  that. 

This  case  differs  from  the  McEachem 
Case.  15  Ga.  App.  222,  82  S.  E.  820,  In  Bo  far 
as  this  point  Is  concerned,  in  that  here  the 
policy  was  not  delivered  to  the  company,  the 
loan  agreement  is  not  made  to  appear,  and 
nothing  else  appears  to  add  to,  take  from, 
or  otherwise  vary  the  provisions  of  the  pol- 
icy by  making  the  loan  agreement  a  part  of 
it.  Each  case  must  be  decided  upon  Its  own 
facts  as  they  api)ear  in  the  record ;  and  this 
court  cannot,  and  does  not,  now  attempt  to 
say  what  are  the  rights  of  either  party  as 
fixed  by  the  loan  agreement  or  any  affirma- 
tive action  which  the  company  may  have 
taken  in  accordance  with  its  provisions. 

[3]  3.  Upon  the  failure  of  the  insured  to 
pay  the  eighth  annual  premium,  or  any  part 
thereof,  in  cash,  was  it  necessary  that  the 
available  loan  value  of  the  policy  should  be 
equal  to  a  full  year's  premium,  with  interest 
thereon,  in  order  for  the  "automatic"  clause 
to  prevent  immediate  forfeiture  of  the  policy? 
A  decision  of  this  question  is  necessary,  for 
the  reason  that  the  amount  of  the  loan  val- 
ue available  In  connection  with  the  automatic 
clause  is  clearly  insufficient  to  cover  a  full 
year's  premium  with  interest  thereon.  That 
the  company  is  entitled  to  interest  on  a  pre- 
mium paid  only  by  allowing  it  to  be  charged 
as  a  loan  against  the  policy  is  settled  by  the 
decision  of  the  Supreme  Court  in  Maclntyre 
V.  Cotton  States  Life  Ins.  Co.,  82  Ga.  478  (1), 
9  S.  E.  1124.  And  it  Is  conceded  by  the  plain- 
tiff that  the  amount  of  the  loan  value  avail- 
able under  the  "automatic"  clause  is  only 
sncb  sum  as  remains  after  deducting  from 


the  amount  fixed  by  the  policy  the  total 
amount  of  the  cash  loan  and  interest  thereon. 
So  the  question  is  then  narrowed  down  to 
this:  If  the  policy  did  have  some  loan  value, 
but  not  enough  to  cover  a  full  year's  pre- 
mium with  interest,  did  the  insured  for- 
feit the  value  which  admittedly  did  remain, 
or  did  that  value  continue  the  policy  of  force, 
pro  tanto?  Upon  the  answer  to  this  ques- 
tion depends  the  answer  to  the  first  question ; 
and  tbi&  answer  must  be  found  in  the  terms 
of  the  policy  itself. 

Looking  alone  to  the  "automatic"  clause 
of  the  policy  here  in  point,  the  questi<»  ad- 
mits of  but  one  answer,  namely,  that  the  in- 
sured was  entitled  to  the  benefits  of  whatever 
amount  of  loan  value  may  have  been  avail- 
able, whether  it  was  more  or  less  than  a 
full  year's  premium.  The  company's  express 
obligation  under  that  clause  is  to  "charge 
the  premiums  as  they  fall  due  as  loans 
against  the  policy  until  the  loan  is  con- 
sumed." Thus  the  company's  obligation  did 
not  cease  when  such  loan  value  became  less 
than  a  full  year's  premium,  and  could  not 
then  cease,  because  the  loan  value  had  not 
then  been   consumed. 

But  every  contract  must  be  so  construed  as 
to  give  effect  to  all  its  parts  and  provisions, 
where  such  construction  is  reasonably  possi- 
ble, and  the  whole  contract  should  be  looked 
to  in  arriving  at  the  construction  of  any 
part  Civ.  Code  1910,  f  4268  (8).  By  reason 
of  tliis  rule  of  law  and  because  premiums 
under  the  "automatic"  clause  are  charged 
as  "loans,"  the  company  now  Insists  that  the 
insured  could  not  be  entitled  to  the  benefit  of 
having  any  premium  charged  as  a  loan,  un- 
less the  facts  were  such  as  to  entitle  him  to 
a  cash  loan  under  the  provisions  of  the  loan 
clause.  The  particular  provision  of  the  loan 
clause  insisted  upon  is,  that  before  a  cash 
loan  can  be  obtained,  "premiums  under  this 
policy  shall  be  paid  in  full  up  to  the  end  of 
the  policy  year  succeeding  the  date  when  the 
loan  is  obtained."  We  think  such  a  ctmten- 
tion  is  not  maintainable  under  any  rule  of 
law,  reason,  or  common-sense  construction.  It 
is  not  necessary  to  point  out  the  necessarily 
apparent  distiactlon  between  a  cash  loan 
under  the  loan  clause  and  a  so-called  loan 
under  the  automatic  clause  of  the  policy. 
But  looking  to  the  automatic  clause  we  see 
that  it  prescribes  but  one  condition  upon 
which  it  shall  become  operative,  namely, 
"upon  the  fUlure  of  the  insured  to  pay  any 
premium."  And  not  only  this  provision,  but 
the  entire  automatic  clause,  would  be  abso- 
lutely nullified,  left  a  mere  group  of  meaning- 
less words,  if  it  should  be  held,  as  insisted  by 
counsel  for  the  company,  that  premiums 
could  not  be  charged  as  "loans"  in  accordance 
with  the  provisions  of  this  clause,  until,  as 
provided  for  obtaining  a  cash  loan,  premi- 
ums were  paid  in  full  to  the.  end  of  the  policy 
year.  The  above-quoted  provision  of  the  loan 
clause  is  thus  clearly  a  limitation  upon  that  ^ 
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claose  only,  applies  to  cash  loans  only,  and 
does  not  affect  charges  to  be  made  "as  loans" 
under  the  provisions  of  the  "automatic" 
clause.  There  is  but  one  valid  purpose  which 
grace  clauses  and  nonforfeltare  clauses  can 
serve,  and  that  Is  to  prevent  a  lapse  of  the 
policy  Immediately  upon  the  failure  of  the 
insured  to  pay  the  stipulated  premium,  and 
no  construction  will  ever  be  put  upon  any  of 
them  which  totally  destroys  the  benefits  that 
they  are  designed  to  preserve. 

[4]  4.  The  fourth  headnote  needs  no  elab- 
oration. Nonforfeiture  provisions  of  insur- 
ance policies  sometimes  expressly  stlpalate 
that  "no  grace  will  be  allowed  under  this 
provision,"  and  where  the  meaning  of  the 
policy  is  thus  made  clear  it  will  be  enforced 
as  written.  Perkins  v.  Empire  Life  Ins.  Co., 
17  Ga.  App.  658,  87  8.  E.  1094.  But  there  is 
nothing  in  the  policy  involved  In  this  case  to 
Imply  that  the  insured  forfeits  his  rights 
under  one  clause  by  availing  himself  of  the 
benefits  under  the  other;  and  where  the 
policy  is  capable  of  being  construed  in  two 
ways,  that  Interinretatlon  must  be  placed 
upon  It  which  la  most  favorable  to  the  in- 
sured. 

[B]  B.  What  was  the  loan  value  of  the  pol- 
icy In  question  foHowing  its  seventh  anni- 
versary? According  to  the  table  of  values 
incorporated  in  the  policy  it  was,  at  the  end 
of  the  sixth  year,  the  sum  of  $620.  But  fol- 
lowing the  sixth  anniversary,  the  insured 
borrowed  $582.87,  thereby  reducing  the  loan 
value  to  $27.18.  Under  the  rulings  above 
announced,  this  remaining  loan  value,  In  con- 
nection with  the  automatic  clause,  was  cer- 
tainly sufficient  to  carry  the  policy  of  force 
until  the  sum  of  $27.13  was  consumed,  which 
would  be  well  past  the  seventh  anniversary 
of  the  policy,  when,  according  to  the  same 
table,  the  loan  value  became  $730.  And  a 
mathematical  calculation  shows  that  the 
sum  at  $730  exceeds  the  sum  total  of  the 
loan  ($6Ge.87),  a  semiannual  premium  ($99), 
together  with  the  contract  rate  of  interest  (5 
per  cent  per  annum)  on  both  from  their  due 
date,  January  19,  1814,  to  the  death  of  the 
Insured,  May  27,  1914,  and  ttUs  is  true  with- 
out regard  to  the  provlsl<mB  of  the  grace 
clause. 

But  the  defendants  contend  that,  because 
the  insured  failed  to  pay  an  annual  premium 
of  $180.40  at  the  end  of  the  seventh  year, 
the  loan  value  did  not  upon  the  arrival  of 
that  anniversary  increase  in  the  sum  of  $110, 
as  appears  from  the  table  of  values.  Upon 
this  contention,  we  have  carefully  consid- 
ered the  table  and  every  provision  of  the  pol- 
icy pertaining  thereto.  The  table  itself  af- 
fords but  one  index  pctotlng  to  the  loan 
value  of  the  policy  at  any  period  of  time  or 
under  any  set  of  facts,  and  that  index  is  the 
number  of  the  last  preceding  anniversary  of 
the  policy,  the  seventh  anniversary  pointing 
clearly  to  the  figures  $730.    And  the  provi- 


sions of  the  policy  outside  the  table  autho- 
rize no  change  whatsoever  in  the  values  cs 
stated  In  the  table,  except  only  such  as  re- 
sult from  the  consumptl(Mi  of  those  values  in 
accordance  with  the  purposes  for  which  they 
were  created  and  written  into  the  policy. 
Upon  this  point,  the  policy  is  not  ambiguous. 
It  does  not  reasonably  admit  of  any  construc- 
tion other  than  that  the  loan  value  of  the 
policy  at  the  time  of  the  death  of  the  in- 
sured was  $730,  less  such  items  as  could  prop- 
erly be  charged  against  the  value  as  herein- 
before pointed  out 

[I]  6.  The  rulings  announced  in  the  sixth 
headnote  are  sufficiently  full  and  explicit 
They  are  controlled  by  the  decisions  of  this 
court  In  Veal  r.  Insurance  Ckk,  9  Ga.  App. 
721  (2),  66  S.  B.  714,  Arnold  v.  Empire  Mut 
Annuity  &  Life  Ins.  Co.,  3  Ga.  App.  685  (5, 0), 
60  S.  E.  470,  and  authorities  there  dted,  and 
McBachem  v.  New  York  Life  Ins.  Co.,  15  Ga. 
App.  222,  82  S.  E.  820. 

[7]  7.  From  what  is  said  above,  the  plain- 
tiff is,  under  the  allegations  of  her  petition, 
entitled  to  recover  of  the  defendant,  not  only 
because  of  the  provisions  of  the  "automatic" 
nonforfeiture  clause,  but  also  because  of  the 
provisions  of  the  six  months  clause.  The 
trial  Judge  therefore  did  not  err  In  overrul- 
ing the  demurrer  to  the  petition. 

Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J,,  concur. 


(19  Oa.  App.  429) 

NATIONAL  PENCIL  00.  v.  PINKEBTON'S 
DETECTIVE  AGENOT.    (No.  8261.) 

(Court  of  Appeals  of  Georgia,  Divi^on  No.  2. 
Feb.  16,  1817.) 

(Byttabua  iv  the  Court.) 

L  Pabtnerbhif  «a>213(2)  —  SoiT  nf  Firm 
Namb— Proof  of  Pahtnkbship— Statotk. 
Where  partneta  sued  in  their  firm  name,  the 
partnership  need  not  be  proved,  unless  denied 
in  a  verified  plea.  This  was  true  where  the 
original  petition  alleged  that  the  partnership 
was  a  corporation,  and  the  partnership  was  al- 
leged in  an  amendment  to  tiie  petition. 

[Kd,  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  K  408,  409.] 

2.  Dktectivm  «=»5— Action  fob  Skkvicbs— 
Evidence. 

It  was  not  error  for  the  court  to  repel  as 
evidence  in  this  case  "certain  portions  of  the 
argument  made  by  the  solicitor-general  of  the 
Atlanta  circuit  on  August  23  and  25,  1913.  at 
the  trial  of  liCO  M.  Frank  for  murder  in  Ful- 
ton superior  court"  The  rejected  matter  was 
BO  clearly  inadmissible  that  no  discussion  is 
necessary  to  show  that  the  ground  of  the  motion 
for  a  new  trial  based  upon  its  rejection  is  ab- 
solutely without  merit 

[Ed.  Note.— For  other  cases,  see  Detective!, 
Cent  Dig.  i  8.] 

3.  ExcLtrsiOR  or  Evidence. 

The  court  did  not  err  in  ruling  out  of  the 
evidence  the  testimony  of  the  witness  Pierce,  or 
in  refusing  to  allow  him  to  answer  a  certain 
question  propounded  to  him,  such  testimony 
being  a  conclusion  of  the  witness,  argumentative 
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in  its  nature,  and  irrelevant  to  the  issues  in  tbe 
case. 

4.  Tbial    ig=>256(12),    259(1)— Instbuctioh— 

Rkquxst. 
It  was  not  error,  in  tbe  absence  of  a  timely 
written  request,  for  the  court  to  fail  to  charge 
that  '^t  was  the  duty  of  the  plaintiff  in  con- 
ducting this  investigation  into  the  mnrder  of 
Mary  Phagan  to  act  honestly  and  in  good  faith, 
and  to  deal  honestly  and  in  good  faith  with  the 
defendant."  The  court  did  instruct  the  jury 
aa  follows:  "If  you  should  find  that  this  con- 
tract existed,  snd  to  the  extent  that  it  existed 
that  the  plaintiffs  entered  into  this  work,  then 
the  plaintiffs  were  bound  to  exercise  reasonable 
diligence  in  the  performance  of  the  work."  Sec- 
tion S581  of  the  Civil  Code  declares  that  "an 
agent  for  hire  is  bound  to  ezercise,  about  the 
business  of  his  principal,  that  ordinary  care, 
ricill,  and  diligence  required  of  a  bailee  for  hire. 
The  court  substantially  charged  in  the  language 
of  this  statute,  and  under  the  facts  of  the  case 
this  was  sufficient.  It  is,  <ii  course,  implied  in 
every  contract  that  both  parties  thereto  should 
"act  honestly  and  in  good  faith,"  and  it  is  not 
necessary  for  the  court  to  charge  such  an  ele- 
mentary principle  of  law,  unless  particularly  re- 
quested to  do  80. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  638,  648,  650.] 

Error  from  Superior  Court,  Fnlton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Suit  by  the  Plnkerton's  Detective  Agency 
against  the  National  Pencil  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

H.  A.  Alexander,  of  Atlanta,  for  plaintiff 
In  error.  Robt.  0.  &  Philip  H.  Alston,  of 
Atlanta,  for  defendant  In  error. 

BROYLES,  P.  J.  1.  The  Plnkerton's  Na- 
tional Detective  Agency  brought  suit  against 
the  National  Pencil  Company  to  recover  the 
valne  of  alleged  services  rendered  under  a 
contract  entered  Into  between  them.  In  the 
original  petition  the  plaintiff  was  alleged  to 
be  a  corporatl(Hi,  and  this  allegation  was  ad- 
mitted In  the  defendant's  answer.  At  the 
trial  term  the  plaintiff  amended  Its  declara- 
tion and  alleged  that  it  was  a  partnership. 
This  amendment  was  allowed  by  the  conrt 
with  the  consent  of  the  defendant,  and  the 
latter  made  no  answer  to  it.  The  case  was 
tried  and  resulted  in  a  verdict  for  the  plain- 
tiff for  the  full  amount  sued  for. 

[1]  Counsel  for  the  plaintiff  In  error 
strongly  insists  before  this  court  that  the 
Tercet  is  not  supported  by  the  evidence,  be- 
cause there  was  no  proof  introduced  to  sus- 
tain the  allegation  of  partnership  made  in 
the  amendment  to  the  plaintiff's  petition. 
There  were  various  letter  heads  and  bill 
heads  of  the  plaintiff  which  were  put  in  evi- 
dence, and  also  attached  to  the  original  pe- 
tttlcti,  ugpoD  whlclvl  appear  the  l)ollowlng 
words: 

"Plnkerton's  National  Detective  Agency:  Wil- 
liam A.  Pinkerton,  Chicago,  Allen  Pinkerton, 
New  York,  principals." 

Undeo'  the  ruling  in  American  Cotton  Col- 
lege T.  Atlanta  Newspaper  Union,  138  6a. 
147,  74  S.  E.  1084,  these  letter  heads  might 


possibly  be  considered  as  some  evidence  of 
the  partnership.  Conceding,  however,  that 
this  evidence  was  insufficient  to  show  tbe 
fact  of  partnership,  we  do  not  thlnlc  that  a 
reversal  of  the  Judgment  must  follow.  Sec- 
tion 3186  of  the  Civil  Code  provides  that: 

"Partners  suing  or  being  sued  in  their  firm 
name,  the  partnership  need  not  be  proved  un- 
less denied  by  the  defendant,  upon  oath,  on 
plea  in  abatement  filed." 

Counsel  for  the  plaintiff  In  error  contends, 
however,  that  this  section  of  the  Code  ap- 
plies only  to  a  case  where  tbe  partnership 
was  alleged  In  the  original  petition,  and  he 
insists  that  the  very  language  of  the  section 
designating  the  plea  of  "no  partnership"  as 
a  "plea  in  abatement"  shows  that  it  was  so 
intended.  It  is  true  that  ordinarily  a  plea 
In  abatement  must  be  filed  at  the  first  tei:m, 
but  in  Long  v.  McDonald,  39  Oa.  186,  it  was 
held  that  an  answer  denying  the  existence  of 
a  partnership  was  a  plea  in  bar,  and,  al- 
though sworn  to,  was  not  a  dilatory  plea, 
which  is  required  to  be  filed  at  the  first 
term.  This  ruling  was  expressly  approved 
in  Solomon  v.  Creech,  82  Gn.  445,  9  S.  E. 
16S.  See,  also,  Crockett  t.  Garrard,  4  Oa. 
App.  360,  61  S.  E.  662,  and  Dobbs  v.  Mizon. 
11  Ga.  App.  789,  76  S.  B.  166.  Under  these 
decisions  it  would  seem  that  tbe  defendant 
had  a  right  to  file  his  plea  of  no  partnership 
at  the  trial  term,  especially  since  the  fact  of 
partnership  bad  not  been  alleged  by  tbe 
plaintiff  until  that  term.  It  is  true  that  in 
Crockett  v.  Garrard,  supra.  Judge  Powell 
criticizes  the  decisions  in  the  Long  and  Sol- 
omon Cases,  doubting  the  applicability  of  tbe 
provisions  of  section  3166,  supra,  to  the  par- 
ticular facts  of  those  cases,  but  he  distinctly 
says: 

"The  criticism  we  are  now  about  to  make  is 
not  that  the  actual  principle  applied  in  these 
cases  is  incorrect." 

In  our  Judgment,  the  instant  case  comes 
within  the  rulings  of  the  Supreme  Conrt  In 
the  Long  and  Solomon  Cases,  supra.  It  fol- 
lows that.  If  the  defendant  had  a  right  to 
file  Ills  plea  of  "no  partnership"  at  the  trial 
term,  and  be  failed  to  do  so,  he  will  not  be 
permitted  thereafter  to  complain  that  tbe 
fact  of  the  plaintiff's  partnership  was  not 
shown  by  tbe  proof. 

We  are  aware  that  the  Supreme  Court,  in 
several  decisions,  has  held  that  the  provi- 
sions of  section  6539  of  tbe  Civil  Code,  re- 
quiring a  defendant  to  admit,  deny,  or  ex- 
plain why  he  does  not  admit  or  deny  each 
paragraph,  under  penalty  of  having  the  alle- 
gations in  the  petition  treated  as  prima  facie 
true,  relate  to  the  answer  to  the  original  pe- 
tition only,  and  not  to  the  answer  to  an 
amendment  to  tbe  petition,  and  that  tbe  fail- 
ure of  a  defendant  to  answer  an  amendment 
does  not  authorize  the  court  or  tbe  Jury  to 
treat  tbe  allegations  in  tbe  amendment  as 
being  admitted.  See  Hudson  v.  Hudson,  119 
Ga.  637,  46  S.  B.  874;  Watson  v.  Barnes,  125 
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Ga.  733,  54  S.  X>.  723;  BrowB  y.  Atlanta  B. 
Co.,  131  Ga.  269,  62  S.  E.  186;  Brown  v. 
TomberUn,  137  Ga.  596,  73  S.  E.  947. 

Not  one  of  these  cases,  however.  Involves 
the  question  now  under  discussion,  and  the 
Supreme  Court  stated  merely  the  general 
rule  as  to  a  failure  to  answer  an  amendment 
to  a  petition.  In  a  case  like  the  instant  one 
we  think  that  the  provisions  of  sections  3166 
and  5539  of  the  Civil  Code  should  be  con- 
strued together,  and  that  it  should  be  held 
that  a  failure  to  deny  the  plaintiff's  allega- 
tion of  partnership,  although  made  in  an 
amendment  to  the  petition,  amounts  to  an 
admission  of  its  truth.  To  hold  otherwise 
would,  in  our  Judgment,  be  contrary  to  the 
provisions  of  section  3166  of  the  Civil  Code. 
That  section  is  derived  from  the  act  of  1841 
(Cobb's  Digest,  p.  590),  and  the  preamble 
to  that  act  plainly  shows  that  it  was  the 
Intention  of  the  Legislature  in  passing  it 
to  abolish  the  harsh  technical  rule  that  there- 
tofore had  been  forcing  the  courts  of  this 
state  to  hold  that  partners  suing  as  plain- 
tlfts  could  not  recover  unless  upon  the  trial 
they  adduced  proof  of  their  partnership,  even 
where  the  fact  of  partnership  was  not  ne- 
nied.  The  spirit  of  this  legislation  would  be 
largely  destroyed,  and  in  many  cases  the  in- 
tent of  the  Legislature  would  be  absolutely 
defeated,  if  it  were  now  held  that  partners 
suing  as  plaintiffs,  who  in  their  original  pe- 
tition inadvertently  characterized  their  firm 
as  a  corporation,  but  who  by  amendment  cor- 
rected this  misnomer  and  alleged  their  part- 
nership (such  amendment  being  consented  to 
by  the  defendant,  and  the  allegation  of  part- 
nership therein  made  not  being  denied  by  it), 
could  not  recover  unless  they  adduced  proof 
of  their  partnership.  We  are  therefore  clear- 
ly of  the  opinion  that  In  such  a  case  it  should 
be  held  that  the  general  rule  that  the  failure 
of  a  defendant  to  answer  an  amendment  to 
a  petition  cannot  be  treated  as  an  admission 
of  the  truth  of  the  allegations  made  therein 
does  not  apply  to  an  amendment  by  plaintiff 
partners  alleging  the  existence  of  their  part- 
nership. In  other  words,  it  is  evident  that 
such  an  amendment  Is  an  exception  to  the 
general  rule  Just  stated,  and  that  in  a  case 
like  the  one  at  bar  the  failure  of  the  defend- 
ant to  deny  the  existence  of  the  partnership 
amounts  to  an  admission  of  the  same.  This 
ruling  Is  In  line  with  those  of  other  Judica- 
tories. 

"Matter  added  by  way  of  amendment,  to 
which  the  defendant  makes  no  opposition,  must 
be  deemed  to  be  admitted  where  the  adverse  par- 
ty omits  to  move  to  amend  bis  answer  so  as  to 
deny  it."  1  Standard  Enc.  Procedure  9C?0  (E) : 
McCloskey  v.  Goldman,  62  Misc.  Bep.  462,  115 
N.  T.  Supp.  189. 

However,  if  this  holding  be  an  extension 
of  the  rule  hitherto  of  force  in  this  state,  we 
think  it  a  legitimate  and  Just  one,  and  one 
necessary  under  the  exigencies  of  the  case. 
Under  the  facts  of  the  instant  case  it  could 


not  possibly  make  any  difference  to  the  de- 
fendant whether  the  plaintiff  was  a  partner- 
ship or  a  corporation.  This  was  not  even  a 
collateral  issue  in  the  case,  and  has  not  the 
slightest  bearing  upon  its  merits;  there  be- 
ing no  contention  or  Intimation  that  as  a 
matter  of  fact  the  plaintiff  was  not  a  legal 
partnership  with  the  right  to  sue  and  to  be 
sued. 

[2-4]  The  cause  was  fairly  tried;  the  ver- 
dict is  amply  supported  by  the  evidence ;  no 
error  of  law  appears;  and  we  see  no  reason 
why  the  Judgment  of  the  lower  court  should 
be  reversed. 

Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 

(19  Oa.  App.  334) 
HILL  T.  EBTNOLDS.    (No.  8052.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  16,  1917.) 

(Syllabus  by  the  Court  J 

1.  CoNSPiBACT  «=>14—BE8P0N8iBiLnT— Stat- 
ute. 

Where  a  conspiracy  is  shown,  the  act  of  one 
becomes  the  act  of  all,  in  so  far  as  the  further- 
ance of  the  conspiracy  is  concerned ;  and  each 
is  as  fully  responsible  for  the  acts  of  the  others 
in  carrying  out  the  common  purpose  as  if  he 
himself  bad  committed  the  acts.  Pen.  Code 
1910,  S  1025;  Horton  v.  State,  66  Ga.  690; 
Byrd  v.  State,  68  Ga.  661(1) ;  Handley  v.  SUte, 
115  Ga.  584,  41  S.  E.  992. 

(a)  This  rule  of  law  applies  with  no  less  force 
to  an  action  for  the  resulting  tort  than  to  a 
prosecution  for  the  resulting  crime,  and  applies 
alike  in  all  cases,  whether  the  aUeged  tort 
amounts  to  a  crime  or  not.  Foster  v.  Thrasher, 
45  Ga.  519;  McEwen  v.  Springfield,  64  Ga. 
160(3). 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  8  14.] 

2.  CoNBPiBAOT    <S=>43(12)— Fraud— Plbadino 

AND  PbOOF. 

Where  it  is  alleged  in  a  petition  that  two  or 
more  persons  conspired  to  defraud  and  did  de- 
fraud the  petitioner,  and  his  action  is  brought 
against  (mly  one  of  them  to  recover  for  the  tor- 
tious acts  of  all,  proof  of  the  conspiracy  is  neces- 
sary only  in  order  to  charge  the  conspirator 
sued  with  responsibility  for  the  acta  of  those 
not  sued.  A  failure  to  establish  the  alleged  con- 
spiracy does  not  necessarily  defeat  the  action 
or  constitute  a  fatal  variance  between  the  alle- 
gations and  the  proof;  but,  if  enough  of  the 
petition  is  proved  to  establish  a  good  cause  of 
action  against  the  defendant  alone,  without  re- 
gard to  the  acts  of  those  named  as  his  cocon- 
spirators, the  plaintiff  is  entiUed  to  recover,  not- 
withstanding his  failure  to  establish  the  alleg- 
ed conspiracy.  The  gravamen  of  the  action  in 
such  a  case  u  the  injury  done,  and  not  the  con- 
spiracy to  do  it.  Civ.  Code  1910,  {  5573; 
Slaughter  v.  State,  113  Ga.  284(2),  38  S.  E. 
854,  84  Am.  St.  Ben.  242 ;  Dixon  v.  State,  116 
Ga.  186  (8),  42  S.  E.  357 ;  Butier  v.  Duke.  39 
Misc.  Bep.  235,  79  N.  Y.  Supp.  419;  Lefler  ▼. 
Fox  (Sup.)  92  N.  Y.  Supp.  227 ;  Miller  v.  John. 
Ill  111.  App.  56. 

(a)  The  evidence  touching  the  alleged  conspir- 
acy being  conflicting,  the  trial  judge  did  not  err 
in  instructing  the  jury  in  accordance  with  this 
rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  {  90.] 
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8.  Btidikob  «=»a53(l)— Lettebs— STAxnTE. 

There  being  evidence  to  authorize  a  finding 
hy  the  jury  that  a  conspiracy  had  existed  as 
alleged,  and  it  appearing  from  the  uncontra- 
dicted testimony  of  the  plaintiff  that,  during  the 
existence  of  the  conspiracy,  one  of  the  conspir- 
ators had  referred  the  plaintiff  to  a  third  per- 
son, a  stranger  to  the  suit,  for  certain  informa- 
tion connected  with  the  subject-matter  of  the 
conspiracy,  it  was  not  error  to  admit  in  evi- 
dence letters  from  the  third  person,  pertaining 
to  aSuch  information,  the  defendant's  objection 
being  that  "said  letters  were  personal  letters 
written  by  said  [third  person]  to  the  plaintiff," 
and  that  they  are  ex  parte  statements,  and  de- 
fendant has  had  no  chance  to  cross-examine  the 
witnesses."    Civ.  Code  1910,  {  5778(1). 

[Ed.  Note. — For  other  cnses,  see  Evidence, 
Cent.  Dig.  H  994,  995,  1002.] 

4.  iNsmuonoNs. 

The  court  did  not  err-  in  instructing  the 
jury  that  the  defendant  contended,  among  other 
things,  that  if  the  alleged  trade  was  made  at  all, 
it  was  made  entirely  with  those  alleged  by  the 
plaintiff  to  be  coconspirators,  and  that  the  de- 
fendant had  nothing  whatever  to  do  with  the 
contract.  Such  an  instruction  was  in  accord 
with  the  defendant's  testimony  in  his  own  be- 
half. 

5.  Motion  fob  New  Tbial. 

The  evidence  authorized  the  verdict,  and 
the  trial  judge  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty ;   B.  F.  Walker,  Judge. 

Action  between  J.  L.  Hill  and  J.  E.  Reyn- 
(Ada  Judgment  for  Reynolds,  ^ind  Hill 
brings  error.    Affirmed. 

Wm.  Wynne  and  I.  T.  Irvin,  Jr.,  botli  of 
Washington,  6a.,  for  plaintiff  in  error.  S. 
H.  Sibley,  of  Union  Point,  and  W.  A.  Slaton. 
of  Washington,  Ga.,  for  defendant  in  error. 

LDKE,  3.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 


(U  Ga.  App.  sot) 

MAY  ▼.  SUBERS.     (No.  7427.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
F6b.  16,  1917.) 

(Byllabiu  iy  the  Court.) 

1.  Appeai.  and  Ebbob  <&=3l051(3),  1058(3)  — 
Evidence  €=>155(10) — Admissions— Admis- 
8iBii,inr— RiviEW — Habmless  Ebeob. 

"When  an  admission  is  given  in  evidence, 
it  is  the  right  of  the  other  party  to  have  the 
whole  admission  and  all  the  conversation  con- 
nected therewith."  CivU  (}ode  of  1910,  |  6783. 
Nevertheless,  in  a  suit  by  an  execntriz  to  recov- 
er certain  personal  property  from  another,  there 
was  no  error  in  excluding;  a  self-serving  dec- 
laration made  by  the  surviving  party  to  a  con- 
tract under  which  the  possession  of  the  prefer- 
ty  in  dispute  was  held  dt  him,  which  attempted 
to  act  up  an  additional  daim  or  demand  against 
the  decMsed  party  to  the  contract,  as  a  basis 
for  his  adverse  possession.  The  defendant's  ad- 
missicm  of  possession  related  to  an  independent 
substantive  fad^  was  not  made  to  the  deceased 
penHHi,  and  had  no  reference  to  any  "transac- 
tions or  communications"  with  him,  whereas  the 
additional  statements  made  at  the  same  time  set 
np  an  alleged  agreement  directly  between  the 
survivor  and  the  deceased. 

(a)  Besides,  it  appears  from  the  record  that 
the  defendant  admitted  in  his  plea  that  he  held 


the  property  in  possession,  and  there  could  be 
no  harmful  error  in  allowing  evidence  as  to 
another  admission  to  that  effect,  though  the  re- 
mainder of  the  conversation  connected  with  the 
admission  was  excluded. 

(b)  It  likewise  appears  from  the  approved 
brief  of  evidence  that  the  witness  Custer  did 
in  fact  testify  that  at  the  time  the  defendant 
admitted  to  him  that  he  was  in  possession  of 
the  property  in  dispute,  the  defendant  asserted 
the  existence  of  the  additional  demand  against 
the  estate  of  the  deceased  which  he  afterwards 
set  out  in  his  plea. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (>jnt.  Dig.  §|  4164,  4167,  4105,  4202- 
4204;    Evidence,  Cent  Dig.  {  456.] 

2.  WrrREssES  $=3l64(6)  —  Competekot— De- 
ceased Pebsons. 

There  was  no  error  in  excluding  a  certain 
check  payable  to  "J.  I.  S.,"  together  with  the 
testimony  of  the  drawer  to  the  effect  that  'the 
"J.  I.  S."  written  thereon  was  intended  for 
J.  I.  Subers,  the  deceased  party  to  the  contract 
that  the  defendant  sought  to  establish.  Nor 
was  there  any  error  in  excluding  the  testimony 
of  the  surviving  party  that  the  estate  of  J.  I. 
Subers  was  indebted  to  the  witness  in  the  sum 
alleged  by  him  in  his  plea.  Unless  connected 
by  3ie  parol  evidence  of  the  surviving  party  to 
the  contract  with  the  deceased,  the  check  was 
irrelevant,  and,  under  the  provisions  of  the 
Civil  Code  of  1910,  §  5858  (1),  his  testimony  was 
inadmissible  to  identify  the  check  as  an  evi- 
dence of  indebtedness  against  the  deceased,  se- 
cured by  the  property  in  dispnte,  or  to  set  up 
any  demand  against  his  estate,  based  upon 
transactions  or  communications  with  the  de- 
ceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  IMg.  g§  689,  690.] 

3.  DiBEcnoN  or  Vbbdict— Pbopkiett. 

Under  the  legal  testimony  in  this  case  there 
was  no  error  in  directing  a  verdict  for  the 
plaintiff;  nor  did  the  court  thereafter  err  in 
overruling  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Balnbridge;  H.  B. 
Spooner,  Judge. 

Action  between  B.  H.  May  and  Z.  B.  Su- 
bers, executrix.  There  was  a  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Hartafleld  &  Conger,  of  Bainbridge,  for 
plaintiff  in  error.  W.  V.  Custer,  of  Bain- 
bridge, for  defendant  in  error. 

WADE,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(1}  aa.  App.  330) 
NOBLES  ▼.  STATE.    (No.  7885.) 
(Court  of  Appeals  of  Georgia,  Division  No,  1. 
FOt.  16,  1917.) 

(8vUabu$  by  the  Court.) 

1.  CannwAi.  Ijaw  «=>1064%— Appeal  —  Mo- 
tion roB  New  Tbial — Consideration. 

Where  a  motion  for  new  trial  contains  a 
ground  which  is  not  approved  or  certified  aa 
true  by  the  trial  judge,  the  ground  not  approv- 
ed will  not  be  considered  by  this  court 

[Ed.    Note. — BV>r    other    cases,    see    (}riminal 
Law,  Cent  Dig.  g§  2676,  2887,  2948.] 

2.  Conviction— Atfiemance. 

The  evidence  authorized  the  verdict,  and 
the  diarge  of  the  court  was  full  and  fair. 
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Error  from  City  Ooort  of  Dublin;  J.  & 
Hicks,  Jadge. 

B.  B.  Nobles  was  conylcted  of  Tlolating 
the  problbltlon  law,  and  be  flies  a  motion  for 
a  new  trial.   Judgment  affirmed. 

Fred  Kea,  of  Dublin,  for  plaintiff  In  error. 
8.  P.  New,  BoL,  of  DubUn,  for  tbe  States. 

I/UKB,  J.  B.  E.  Nobles  waa  convicted  of 
Tlolating  tbe  prohibition  law,  and  filed  a  mo- 
tion for  new  trial.  One  of  the  grounds  of 
tbe  motion  for  a  new  trial  Is  as  follows: 

"Because  the  court  erred  in  not  cbnrging  the 
jury  the  written  request  of  the  defendnnt,  giv- 
ing him  the  benefit  of  a  charge  to  this  effect: 
'Gentlemen  of  the  jury,  I  further  charge  yon, 
where  more  than  two  quarts  of  whisky  is  found 
in  a  bug^  occupied  or  driven  by  two  or  more 
persons,  it  would  not  be  prima  facie  evidence 
that  all  of  the  whisky  belonged  to  one  of  the 
twrtiea." 

Tbe  trial  court's  approval  of  grounds  of 
the  motion  for  a  new  trial  was  In  the  fol- 
lowing terms,  to  wit: 

"The  averments  of  fact  contained  in  the  above 
motion  are  hereby  approved  as  true,  except  that 
I  do  not  remember  tiie- request  to  charge  liaving 
been  tendered  during  the  trial.  Mr.  Kea,  coun- 
sel for  the  defendant,  however,  swears  that  he 
did  present  it" 

[1]  The  ground  assigning  error  upon  the 
court's  refusal  to  charge  la  not  approved  by 
the  trial  court,  as  required  by  section  6000 
of  the  Civil  Code  of  1910.  Landrum  v. 
Landrum,  145  Ga.  307,  89  S.  E.  201. 

[2]  The  other  assignments  of  error,  urged 
by  counsel  for  the  plaintiff  in  error  In  his 
brief  are  without  merit,  and  the  evidence 
fully  authorized  the  verdict. 

Judgment  afllrmed. 

WADE,  (X  J„  and  GEOBGB,  J.,  concur. 


(It  Os.  App.  SU) 

FBEPLE»  et  al.  t.  BSBBIEN  COCMTT 

BANK.    (No.  7612.) 

(Oonrt  of  Appeals  of  Georgia,  Division  Now  1. 

Feb.  16, 1917.) 

(ByUabu*  ly  the  Court.) 

1.  Altkbation  of  Instbumerts  9=930— Ma- 

TFRIAUTT— QtTESnOK  FOB  COUBT. 

The  materiality  of  an  alleged  alteration  of 
a  promissory  note  is  a  question  of  law  for  the 
court. 

[Ed.  Note.— For  other  eases,  see  Alteration  of 
Instruments,  Cent  Dig.  {{  264-270.] 

2.  Alteration  of  Irstbuiixrts  4=920— Ef- 
fect—M  ATEBIAI'IIT. 

An  alteration  in  a  promlasoTf  note  must  be 
made  with  tbe  intent  to  defraud  before  it  will 
void  the  entire  contract 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instniments,  Cent  Dig.  {{  iri8-189.] 

3.  AiTEBATION  OF  InSTBUME.NTS  e=s30— DI- 

bectino  Verdict— 'Evidence. 
Under  no  view  of  the  evidence  could  tbe  de- 
fendants' plea  be  sustained,  and  the  court  did 
not  err  in  directing  a  verdict  for  the  plaintiff. 

[Ed.   Note. — For   other  cases,   see   Alteration 
of  Instruments,  Cent  Dig.  1%  264-270.] 


Error  from  City  Court  of  Nashville;  C.  A 
Christian,  Judge. 

Suit  by  the  Berrien  County  Bank  against  T. 
M.  Peeples  and  others.  Judgment  for  plaintiff 
on  directed  verdict,  and  defendants  bring  ei^ 
ror.    Judgment  affirmed. 

Jos.  A.  Alexander  and  W.  D.  Buie.  both 
of  Nashville,  for  plaintiffs  in  error.  W.  B. 
Smith,  of  Nashville,  for  defendant  in  er- 
ror. 

LUKK,  J.  Berrien  County  Bank  Instituted 
suit  against  T.  M.  Peeples,  as  principal,  and 
N.  T.  Peeples  and  L  C.  Avery,  as  sureties,  on 
promissory  note  originally  executed  and  de- 
livered to  Farmers'  State  Bank  of  Nashville, 
and  held  by  the  plaintiff  as  purchaser  for 
value  before  maturity.  The  note  was  for 
$1,856.50,  and  above  the  figures  in  the  left- 
hand  comer  of  the  note  appeared  a  notation 
as  follows:  "Discount  $102.00."  The  defend- 
ants admitted  the  execution  of  the  note,  but 
pleaded  that  it  was  Infected  with  usury,  fqr 
which  a  set-off  was  prayed  by  the  maker ;  the 
sureties  alleged  that  they  had  no  knowledge 
of  the  usury  charged,  and  pleaded  that  they 
were  thereby  discharged  as  sureties.  The 
defendants  further  pleaded  that  the  plaintiff 
was  not  the  holder  of  the  note  for  value ;  that 
the  note  bad  been  changed.  In  that  a  "dis- 
count of  $102  was  added,"  and  that  this  was 
a  material  alteration  and  a  forgery.  After 
the  introduction  <A  evidence  by  both  sides,  the 
court  directed  a  verdict  In  favor  of  the  plain- 
tiff, and  to  this  the  defendants  except,  upon 
the  grounds  that  the  evidence  showed  that 
the  note  had  been  altered,  and  that  it  was 
infected  with  usury,  known  to  the  plaintiff 
at  the  time  of  purchase. 

Under  no  view  of  the  evidence  did  the  de- 
fendants sustain  their  plea  of  usury. 

[2]  Did  the  notation,  "Discount  $182.00," 
amount  to  a  material  alteration  of  the  note? 
"If  a  written  contract  be  altered  Intentional- 
ly, and  In  a  material  part  thereof,  by  a  per- 
son claiming  a  benefit  under  It,  with  intent  to 
defraud  tlie  other  party,  such  alteration 
voids  the  whole  contract,  at  the  option  of 
the  other  party.  If  the  alteration  be  unin- 
tentional, or  by  mistake,  or  in  an  Immaterial 
manner,  or  not  with  Intent  to  defraud,  if 
tbe  contract  as  originally  executed  can  be 
discovered  and  Is  still  capable  of  execution. 
It  will  be  enforced  by  the  court.  If  the  al- 
teration be  made  by  a  stranger,  and  not  at 
the  Instance  or  by  collusion  of  a  party  or 
privy,  if  the  original  words  can  still  be  re- 
stored, the  contract  will  be  enforced."  Civil 
Code  of  1910,  {  4296. 

[1,8]  The  materiality  of  an  alteration  Is 
a  question  of  law  for  the  court  to  pass  upon. 
Civil  Uode  of  1010,  i  4297.  This  contract  was 
not  changed  In  Its  terms  by  the  simple  nota- 
tlon,  "Discount  $192.00."  The  evidence  In 
no  way  sustaining  the  plea  of  the  defendant 
as  to  the  ownership  of  the  note  or  the  plea  of 
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nsary,  and  the  materiality  of  the  alleged  al- 
teration being  a  question  of  law  for  the  court, 
and  the  court  having  correctly  determined 
that  the  alteration  alleged,  If  an  alteration  at 
all,  was  not  material,  a  direction  of  a  verdict 
in  favor  of  the  plaintiff  will  not  be  disturbed. 
Judgment  afllrmed. 

WADE,  C  J^  and  GEORGE,  J^  concur. 


(U  Ga.  App.  332) 

STJTTON  v.   STATE.     (No.  7963.) 

(Court  of  Appeals  of  Georgia.    Division  No.  1. 

Feb.  16,  1917.) 

(SyUahut  6v  the  Court.) 
CuaaRAi.   Law   <@=»913(1)   —  Nbw   Tbial— 

Grounds. 
The  only  grounfls  of  the  motion  for  a  new 
trial  are  the  general  grounds,  and  exceptions  to 
excerpts  from  the  charge  of  the  court,  on  the 
ground  that  the  charge  wag  not  warranted  by 
the  evidence.  The  defendant's  statement  and 
the  evidence  authorized  the  instmctions  com- 
plained of,  and  there  was  evidence  that  author- 
bed  the  verdict.  The  court  did  not  err  in  over- 
roling  the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  CJriminal 
Uw,  Cent  Dig.  {{  2137-2139,  2141,  2142, 
2145.] 

Error  from  Superior  Ck>urt,  Dooly  County ; 
W.  F.  George,  Judge. 

Action  by  the  State  against  Hardy  Sutton. 
Judgment  for  plaintiff,  and  defendant  brings 
ator.    Affirmed. 

Powell  &  Lumsden,  of  Vienna,  for  plaintiff 
in  error.  Jos.  B.  Wall,  SoL  Gen.,  and  Jesse 
Grantham,  both  of  Fitzgerald,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

WADE,  CL  X,  and  BROTLES,  P.  J.,  con- 
cur. 


(II  Qa.  App.  2M) 

BBOTLES  T.  TOUNO.    (Na  7126.) 

(Oonrt  of  Appeals  of  (Jeorgia.    Division  No.  1. 

Feb.  16,  1917.) 

(Svllalnu  iy  the  Court.) 

1.  ExBoinnoN  «=»76  —  IssaANOK  —  Dtttt  or 
(Xebk— DiBscnoN. 

The  clerk  of  the  superior  court  may  issue  a 
fi.  fa.  at  any  time  after  a  verdict  is  rendered 
and  judgment  entered  thereon  (Civil  Code  1910, 
i  (SfaO),  but  there  is  no  statutory  provision  in 
this  state  Imposing  upon  such  a  clerk  the  duty 
of  iasning  executions  without  express  direction 
btm  the  plaintiff  or  bis  counsel.  See,  In  this 
connection,  17  Cyc.  986,  and  cases  there  dted. 
[Ed.  Note.— For  other  cases,  see  Execntion, 
(3ent  Dig.  K  146,  171,  174.] 

2.  Clebks  of   Cousts  «=»72— Dtttibs— Lia- 
bilitt— aotioh. 

Where  a  Judgment  was  rendered  against  a 
dettadant  and  bis  surety  in  a  bail  trover  pro- 
ceeding, and  the  clerk  of  the  superior  court  is- 
tned  an  execution  thereon  against  the  princi- 
pal defendant  only,  whidi  was  so  entered  upon 
the  execution  docket,  and  loss  resulted  to  the 

Iilaintiff  because  of  the  failure  of  the  clerk  to 
ndnde  the  surety  by  name  in  the  execution 
and  also  in  the  docket  entry  thereof,  the  plain- 
tiff in  execution  has  no  right  of  action  against 
the  derk  for  damages,  unless  it  further  appears 


that  the  derk  failed  or  refused  to  properly  is- 
sue and  docket  the  execution  after  express  di- 
rection given  to  him  by  the  plaintiff  or  his  at- 
torney; and  this  is  true  notwithstanding  the 
clerk  of  the  superior  court  is  liable  in  damages 
for  a  failure  to  perform  his  official  duty  or  for 
improper  or  neglectful  performance  thereof. 
Markham  ▼.  Ross,  73  Ga.  105 ;  Luther  v.  Banks, 
111  Ga.  374,  36  S.  E.  826. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  S§  119-126.] 

3.  Clebks  of  Couktb  (8=>72— Isbuancb  and 
docketinq  of  execntion  —  dlijoewcb  — 

LlABIXlTT. 

One  in  whose  favor  a  judgment  is  rendered 
has  the  right,  by  himself  or  through  his  coun- 
sel, to  control  it  and  direct  whether  execution 
shall  issue  thereon,  and  where  be  fails  to  give 
any  direction,  it  is  not  the  duty  of  the  derk  to 
issue  an  execution,  and  if  the  clerk,  without 
such  direction,  issues  an  execution,  and  the  ex- 
ecution is  defective,  the  plaintiff  cannot  recover 
damages  against  him  because  of  the  negligent 
doing  of  a  thing  not  required  of  him  by  the  law, 
and  espedally  is  this  true  where  the  conse- 
quences of  the  negligence  of  the  clerk  could  have 
been  avoided  by  the  exerdse  of  ordinary  care 
on  the  part  of  the  plaintiff  or  his  counsel  in 
ascertaining  whether  the  execntion  so  issued 
conformed  to  the  judgment  upon  which  it  was 
predicated.  Sec  Nicholas  v.  Tanner,  117  Ga. 
223,  43  S.  E.  489. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  U  119-126.] 

4.  BirsTAiNiNo  Cebtiobabi— Ebbob. 

The  judge  of  the  superior  court  erred  la  sus- 
taining the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  Arnold  Broyles  and  A  B. 
Young.  Judgment  for  Toung,  and  Broyles 
brings  error.    Reversed. 

Harvey  Hatcher,  of  Atlanta,  for  plaintiff 
in  error.  Bachman  &  Simmons,  of  Atlanta, 
for  defendant  in  error. 

WADE,  G.  J.    Judgment  reversed. 

GEORGE  and  LUtOQ,  JJ.,  concur. 


(1>  Oa.  App.  S39) 

TANNER  et  al,  ▼.  PEOPLE'S  BANK  OF 

CAKROLLTON.    (No.  8134.) 

(Cioart  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1917.) 

(SvOabut  by  the  Court.) 

1.  Appbal  and  Ebbob  «=»1001(1)— Quxsnon 
or  Fact— Vebdiot. 

There  being  evidence  to  authorize  the  ver-> 
diet,  this  court  cannot  say  that  the  verdict  it 
contrary  to  the  evidence. 

[Ed.  Note.— IV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3928-3983.] 

2.  NkW     TBIAI.    «S>41(3)— GB0T7NDS— Chabqk 
OF  COTJBT. 

A  new  trial  will  not  be  granted  because  of 

excerpts  from  the  charge  of  the  court  in  which 

there  was  no  error  that  would  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 

C^nt  Dig.  i  71.] 

Error  from  Superior  Court,  Carroll  C!ouii- 
ty;  R.  W.  Freeman,  Judge. 

Suit  by  the  People's  Bank  of  CarroUton 
against  C.  M.  Tanner,  O.  L.  Walker,  and  oth- 
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era.  Verdict  against  the  named  defendants, 
tbelr  motion  for  new  trial  overniled,  and  tbey 
bring  error.    Affirmed. 

B.  F.  Boykin  and  S.  Holdemess,  both  of 
Carrollton,  for  plaintiffs  in  error.  W.  O, 
Wright,  of  Newnan,  and  Leon  Hood  and  R, 
D.  Jackson,  both  of  Carrollton,  for  defoidant 
in  error. 

LUKE,  J.  People's  Bank  of  Carrollton  in- 
stituted snit  against  J.  R.  Adamson,  J.  M. 
Walker,  C.  M.  Tanner,  and  C.  L.  Walker,  al- 
leging that  on  July  12,  1912,  Walker  Lumber 
&  Manufacturing  Company  executed  and  de- 
livered to  It  a  promissory  note  for  $5,000.58, 
Indorsed  by  J.  R.  Adamson,  J.  M.  Walker,  O. 
M.  Tanner,  and  C.  L.  Walker,  and  on  October 
11,  1912,  executed  and  dellrered  to  it  a  prom- 
issory note  for  $1,020;  that  Walker  Lumber 
&  Manufacturing  Company  subsequently  was 
adjudicated  a  bankrupt,  and  that  the  plain- 
tiff received  in  dividends  from  the  estate  of 
the  bankrupt,  as  a  credit  upon  these  two 
notes,  the  sum  of  $2,534.38 ;  that  the  note  for 
$5,000.58  was  Intended  by  the  plaintifF  to  be  a 
renewal  of  the  balance  due  upon  two  other 
promissory  notes  executed  by  said  Walker 
Lumber  &  Manufacturing  Company,  and  In- 
dorsed by  J.  R.  Adamson,  C.  M.  Tanner,  J.  M. 
Walker,  and  C.  L.  Walker,  one  dated  March 
22,  1911,  and  due  November  22,  1911,  for  $4,- 
213it4,  and  the  other  dated  July  8,  1911,  and 
due  October  22,  1911,  for  $1,050;  that  said 
note  of  $5,000JS8  was  not  to  be  accepted  in 
renewal  of  the  two  notes  for  $4,213.34  and 
$1,050,  unless  the  note  for  $5,000.68  was  in- 
dorsed by  C.  M.  Tanner,  and  it  was  the  ex- 
press agreement  and  understanding  between 
the  plaintiff  and  Walker  Lumber  &  Manufac- 
turing Company  that  the  $5,000.58  note  would 
not  be  accepted  In  such  renewal  unless  so  in- 
dorsed; that  at  that  time  J.  R.  Adamson  was 
president  of  the  plaintiff  bank,  and  was  also 
secretary  and  treasurer  of  the  Walker  Lum- 
ber &  Manufacturing  Company,  and  delivered 
said  note  for  $5,000.58  to  the  plaintiff,  claim- 
ing it  to  be  a  renewal  of  the  balance  due 
upon  the  $4,213.34  and  $1,050  notes;  that 
plaintiff  did  not  accept  said  note  for  $5,000.- 
58  unless  it  bore  the  genuine  indorsement  of 
C.  M.  Tanner ;  that  petitioner  is  advised  and 
informed  that  C.  M.  Tanner  denies  what  pur- 
ports to  be  his  indorsement  thereon;  that, 
while  plaintiff  claims  that  said  note  bears  the 
genuine  Indorsement  of  C.  M.  Tanner,  yet,  if 
it  should  develop  or  be  adjudicated  that  said 
C.  M.  Tanner  did  not  in  fact  Indorse  it  or  au- 
thorize such  indorsement  so  as  to  bind  him, 
then  and  in  that  event  the  plaintiff  shows 
that  said  two  notes  for  $4,213.34  and  $1,050, 
with  credits  thereon,  which  notes  are  now 
held  by  plaintiff,  are  still  valid  and  subsist- 
ing obligations  and  binding  on  C.  M.  Tanner, 


as  he  indorsed  each  of  said  notes,  and  that 
said  notes  were  not  to  be  surrendered  or  can- 
celed unless  said  note  for  $5,000.58  was  de- 
livered to  petitioner  bearing  the  genuine  in- 
dorsement of  C.  M.  Tanner;  that  if  said  note 
for  $5,000.58  should  be  found  and  adjudicated 
not  to  have  been  indorsed  by  C.  M.  Tanner 
the  plaintiff  prays  Judgment  for  the  balance 
due  upon  the  $4,213.34  and  $1,060  notes.  Coi)- 
les  of  all  the  notes  were  attached  to  petition. 

The  defendant  Tanner  pleaded  that  for 
want  of  sufficient  information  he  could  not 
admit  or  deny  that  the  $5,000.58  note  was 
given  as  a  renewal  of  the  other  two  notes, 
but  he  denied  that  It  was  not  to  be  accepted 
by  the  bank  In  renewal' unless  indorsed  by 
him.  He  alleged  that  the  bank  was  to  accept 
and  did  accept  said  $5,000.58  note  without  his 
indorsement,  and  that  the  notes  for  $4,213.34 
and  $1,050  were  delivered  to  Walker  Lumber 
&  Manufacturing  Company ;  that  the  Indorse- 
ment on  the  $5,000.58  note  was  not  his  sig- 
nature, and  that  the  same  was  not  his  act  or 
deed,  and  that  the  said  indorsement  was  a 
forgery;  that  in  January,  1012,  the  finance 
committee  agreed  to  loan  Walker  Lumber  & 
Manufacturing  Company  $7,000  without  bis 
Indorsement;  and  that  there  was  usury  in 
the  notes,  unknown  to  him,  that  would  dls-' 
charge  him.  The  defendant  J.  M.  Walker 
pleaded  that  there  was  usury  unknown  to 
him  in  the  notes,  etc. 

The  Jury  found  that  the  indorsement  of  C. 
M.  Tanner  appearing  on  the  $5,000.58  note 
was  not  the  act  of  C.  M.  Tanner,  that  this 
note,  unless  it  bore  the  genuine  Indorsement 
of  C.  M.  Tanner,  was  not  received  as  a  re- 
newal of  the  two  notes  for  $4,213.34  and  $1,- 
050,  and  that  there  was  no  usury  in  the  notes, 
and  found  a  verdict  against  the  defendants 
Tanner  and  C.  L.  Walker  for  the  balance  due 
on  the  $4,213.34  and  $1,050  notes.  These  de- 
fendants filed  a  motion  for  a  new  trial  which 
was  overruled,  and  they  excepted. 

[1]  1.  The  evidence  on  the  part  of  the  bank 
tended  to  sustain  the  case  as  laid;  the  evi- 
dence on  the  part  of  the  defendants  tended  to 
sustain  their  defenses.  The  Jury  were  the 
sole  arbiters  of  the  facts,  and  their  verdict 
gives  credence  to  the  contentions  of  the  plain- 
tiff. There  being  evidence  which  would  au- 
thorize the  verdict,  this  court  will  not  set  it 
aside. 

[2]  2.  In  view  of  the  evidence,  the  excerpts 
from  the  charge  of  the  court  are  not  subject 
to  the  criticisms  made  tn  the  motion  for  a 
new  trial.  The  charge  contains  no  error  cal- 
culated to  mislead  the  jury. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J„  ooncar. 


Digitized  by 


Google 


Oaj 


WmS.  v.  CITIZENS'  A  SOUTHERN  BANK 


439 


(19  Oa.  App.  S33) 

POLK  T.  STATE.     (No.  7077.) 

(Coart  «f  Appeals  of  Georgia,  Division  No.  L 

Feb.  16. 1917.) 

(BylMm*  by  ths  Courts 

1.  Obiminai-  Law  ^=>1153(2)— Witkebbm  *=» 
40(2)— CoitPKTENCT— Child— Rbvibw. 

It  is  left  to  the  sound  discretion  of  the  trial 
conrt  to  determine,  whether  or  not  a  child  of 
tender  rears  is  a  competent  witness;  and 
where  the  court  examines  a  cliild  as  to  its 
knowledge  of  the  nature  and  sanctity  of  an  oath 
and  decides  that  it  is  competent  to  testify,  this 
conrt  wiU  not  interfere,  where  it  does  mot  ap- 
pear that  such  discretion  has  been  abused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Clent  Dig.  {  3061 ;  Witnesses,  Cent  Dig. 
8  98.] 

2.  CitAKGK  OF  CoDBT— Criticism. 

The  charge  of  the  court,  when  considered  as 
a  whole,  fairly  and  fully  presented  the  legal  is- 
sues in  this  case,  and  the  excerpts  complained 
of  are  not  subject  to  the  criticisms  urged  in  the 
motion  for  new  triaL 

3.  CsniiNAL  Law  ®=s>1159(5)— Plba  of  Insan- 
ity—Findings— Evidence. 

In  a  trial  where  the  defendant  files  a  special 
plea  of  insanity  at  the  time  of  trial,  this  court 
will  not  set  aside  a  verdict  finding  against  the 
plea,  unless  it  appears  that  the  evidence  de- 
mands a  finding  in  favor  of  the  plea. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  307S,  3079.] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;   J.  B.  Park,  Judge. 

C.  F.  Polk  was  indicted  for  murder,  his 
special  plea  of  insanity  was  found  against 
him,  his  motion  for  new  trial  was  overruled, 
and  be  brings  error.   Affirmed. 

See,  also,  89  S.  E.  437. 

Jno.  T.  Allen  and  Jno.  A  Sibley,  both  of 
Mllledgevllle,  for  plaintiff  In  error.  Edward 
R.  Hlnes,  SoL  Gen.,  pro  tern.,  of  Mllledgevllle, 
for  the  Stote. 

LUE:E,  J.  C.  F.  Polk  was  Indicted  In  Bald- 
win superior  court  for  the  offense  of  murder. 
He  filed  a  special  plea  of  insanity  at  the  time 
of  trial  as  follows: 

"This  defendant,  through  his  attorneys  at  law 
as  aforesaid,  avers  that  he,  the  said  C.  F.  Polk, 
is  now  an  insane  person  and  so  afflicted  with  in- 
sanity that  he  is  not  a  fit  person  to  be  put  np- 
on  trial  for  the  offense  of  murder,  and  that  his 
mental  condition  is  such  that  he  is  incompetent 
and  unable  to  make  a  proper  defense  of  the 
crime  of  which  he  is  charged,  and  that  he  Is 
unable  to  assist  his  counsel  in  making  such  de- 
fense thereof." 

This  issue  having  been  submitted  to  a  jury, 
and  the  jury  having  found  against  the  plea, 
the  defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  to  the 
judgment  overruling  the  motion  be  excepts. 

[1  ]  1.  He  defendant  excepts  to  the  ruling 
of  the  court  in  permitting  a  witness  eight 
years  old  to  testify.  The  witness  was  exam- 
ined in  open  court  and  seemed  to  understand 
the  sanctity  of  an  oath,  and  the  court  de- 
cided that  the  witness  was  competent  The 
competency  of  a  witness  is  left  to  the  sound 
discretion  of  the  court,  and  this  conrt  will 


not  interfere,  where  it  does  not  appear  that 
such  discretion  has  been  flagrantly  abused. 
Beebee  t.  State,  124  Ga.  775,  63  S.  R  99. 

[2]  2.  The  charge  of  the  court,  when  con- 
sidered as  a  whole,  was  full  and  fair  to  the 
defendant,  and  not  subject  to  the  criticisms 
urged. 

[J]  3.  Under  the  evidence  this  court  can- 
not say  that  a  verdict  was  demanded  in  favor 
of  the  special  plea  of  Insanity.  Where  the 
Issues  are  fairly  submitted  to  tbe  jury,  in  a 
case  of  this  kind,  and  tbe  trial  court  approves 
the  verdict,  this  court  will  not  Interfere  with 
the  finding  of  tbe.  Jury,  unless  a  different 
verdict  is  demanded. 

Tbe  court  did  not  err  In  overruling  tbe  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE;  J.,  concur. 

(19  Oa.  App.  433) 
WILK  V.  CITIZENS'  &  SOUTHERN  BANK. 

(No.  8300.) 

(C!ourt  of  Appeals  of  Georgia,  Diviaon  No.  2. 

Feb.  16,  1917.) 

(ByttabuM  hy  the  Court.) 

1.  BiLLB  AND  Notes  ^=»516— Action— Evi- 
dence. 

This  was  a  suit  on  a  note  executed  and  de- 
livered by  the  defendant  to  a  bank  which,  by 
proper  indorsement,  transferred  it  to  the  plain- 
tiff bnnk.  The  evidence  authorized  a  finding 
thnt  the  note  was  so  indorsed  and  transferred 
before  its  maturity,  and  remained  thereafter  in 
tbe  possession  of  the  plaintiff,  that  the  latter 
was  a  bona  fide  bolder  of  the  note  for  value,  and 
that  the  defendant's  plea  of  payment  was  not 
sustained  by  the  proot  Accordingly  the  ver- 
dict for  the  plaintiff  for  the  full  amount  sued 
for  was  supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1800-1806.] 

2.  Appeal  and  Erbob  «=»173(5)— Review- 
Issues. 

Counsel  for  the  plaintiff  in  error  contend  in 
their  brief  that  the  transaction  under  which 
the  note  was  transferred  to  the  plaintiff  bank 
was  void  under  the  provisions  of  section  2360 
of  the  Civil  Code  of  1910.  No  sucli  issue  was 
made  by  the  pleadings,  nor  does  the  record  show 
that  it  was  raised  upon  the  trial  of  the  case  or 
in  the  motion  for  a  new  trial.  This  question 
therefore  will  not  be  consider^  by  this  court 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1087,  1110,  1111,  1113, 
1119.] 

3.  Appeal  and  Ebbob  €=»1078(S)  —  Assion- 
MENTS  OF  Ebbob—Conbidebatioh— Aban- 
donment. 

There  is  no  complaint  of  any  error  of  law, 
other  than  the  complaint  that  the  verdict  is  con- 
trary to  the  law.  What  purports  to  be  an 
amendment  to  the  motion  for  a  new  trial,  add- 
ing a  seventh  ground,  appears  in  the  record.  It 
specifies,  as  a  ground  for  a  new  trial,  failure  on 
the  part  of  the  court  to  charge  the  law  relative 
to  a  bona  fide  holder  of  a  note,  irrespective  of 
any  request  of  the  defendant  so  to  charg&  This 
purported  amendment  is  not  signed  by  the  de- 
fendant or  hia  counsel,  is  not  approved  by 
the  court  and  in  the  bill  of  exceptions  is  not 
specified  as  a  i^art  of  the  record.  Nor  does  the 
bill  of  exceptions  specify  the  charge  of  the 
court  as  a  material  part  of  the  record,  and  tbo 
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charge  has  not  been  sent  up  with  the  record. 
In  addition,  this  purported  amendment  to  the 
motion  for  a  new  trial  is  not  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  and 
even  if  it  could  otherwise  be  considered,  is 
therefore  treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4261.3 
4.  Motion  fob  Nkw  Trial— Kulino. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Suit  by  the  Citizens'  &  Southern  Bank 
against  Max  Wllk.  Jud^ent  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

J.  S.  &  N.  M.  Reynolds  and  Salem  Dutcher, 
all  of  Augusta,  for  plaintiff  in  error.  Alex- 
ander &  Lee  and  Wright  &  Wright,  all  of 
Augusta,  for  defendant  In  error. 

BROYLBS,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTU,  JJ.,  con- 
cur. 

(19  Qa.  App.  SSS) 

LACEW^BLL  V.  EASTERN  TENNESSEE 

POWER  CO.     (No.  8096.) 

(Court  of  Api>eals  of  Georgia.    Division  No.  1. 

Feb,  16,  1917.) 

(Syttabui  iy  the  Court.) 

Tbial  €=>ie9— DiBECTKn  Verdict— Evidence. 
Under  the  undisputed  evidence  in  this  case, 
the  verdict  for  the  defendant  was  demanded; 
accordingly  the  court  did  not  err  in  directing  a 
verdict. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  a  841,  381-387,  389.] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  between  J.  F.  Lecewell  and  the 
Eastern  Tennessee  Power  Company.  Judg- 
ment for  the  Company,  and  Lacewell  brings 
error.    Affirmed. 

Wm.  E.  Mann  and  J.  A.  Longley,  both  of 
Dalton,  for  plaintiff  In  error.  Maddox,  Mc- 
Camy  &  Shumate,  of  Dalton,  for  defendant  in 
error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(19  Oa.  App.  335) 

HUNTER  T.  TEASLET,    (No.  8087.) 

(Court  of  Appeals  of  Georgia.    Division  No,  1. 

Feb.  16,  1917.) 

(ByKabut  ly  the  Court.) 

1.  Bills  and  'Notes  «=»505— Action— Evi- 
dence—Fraud. 
The  court  did  not  err  in  excluding  testimony 
offered  to  show  that  the  note  sued  upon  was 
obtained  by  fraud,  since  this  testimony  did  not 
connect,  or  tend  to  connect,  the  bolder  of  the 
note  with  the  alleged  fraud.  The  proof  offered 
as  to  circumstances  attending  the  execution  of 
the  note  did  not  tend  to  throw  light  on  the 
question  as  to  whether  the  holder  knew  at  the 


time  he  acquired  the  note  that  tt  was  without 
consideration. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  CenL  Dig.  S|  1717,  1718.] 

2.  Directed  Verdict— Note. 

There  was  no  error  in  directing  m  verdict 
In  favor  of  the  plaintiff. 

Error  from  Superior  Court,  Forsyth  Coun- 
ty; H.  G.  Hammond,  Judge. 

Action  by  J.  I.  Teasley  against  J.  T.  Hun- 
ter. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Geo.  F.  Gober.  and  W.  I.  Heyward,  both  of 
Atlanta,  for  plaintiff  in  error.  J.  P.  Brooke, 
of  Alpharetta,  for  defendant  in  error. 

WADE,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 

(19  Ga.  App.  336) 
DALTON  EXCELSIOR  CO.  ▼.  KEEBLU 

(No.  8007.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1917.) 

(Syllabu»  by  the  Court.) 

1.  Damages  <3=>187  —  Diminished  Babnirg 
Cap  ACiTT— Evidence, 

In'  order  to  ascertain  or  form  an  estimate 
as  to  the  diminished  earning  capacity  of  the 
plaintiff  in  an  action  for  damages  on  account 
of  personal  injuries,  it  is  not  essential  that  the 
jury  trying  the  case  should  have  before  them 
the  standard  mortality  tables.  Merchants'  & 
Miners'  Transportation  Co.  v.  Corcoran,  4  Ga. 
App.  654,  62  S.  E.  130. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  609.] 

2.  Damages   iS=s>130(l)— Excessive   Damages 
—Personal  Injury. 

A  verdict  for  damages  on  account  of  per- 
sonal injuries  cannot  be  held  to  be  excessive 
when  it  is  not  so  large  as  to  be  manifestly  the 
result  of  prejudice  or  bias,  or  corrupt  motive. 
Merchants  &  Miners'  Transportation  Ca  v. 
Corcoran,  supra. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §}  367,  363,  364,  366,  370.] 

3.  Charge  of  Court— Error. 

The  excerpts  to  the  oharge  of  the  court 
complained  of,  when  considered  in  the  light  of 
the  charge  as  a  whole,  ore  not  erroneous. 

4.  Appeal  and  Error  9=>1006^)— Ovebbxtl- 
iNG  Motion  fob  New  Trial.  " 

The  evidence  authorized  a  verdict  in  favor 
of  the  plaintiff,  and  this  being  the  second  ver- 
dict in  his  favor,  and  having  the  approval  of 
the  trial  court,  the  judgment  overruling  the  de- 
fendant's motion  for  new  trial  will  not  be  dis- 
turbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3952.] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  Bruce  Keeble  against  the  Dalton 
Excelsior  Ompany.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Wm.  E.  Mann,  of  Dalton,  for  plaintiff  in 
error.  M.  C.  Tarver  and  Geo.  G.  Glenn,  both 
of  Dalton,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 
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(19  Oa.  App.  2(4) 

NEWSOME  V.  TRAVELEJtS'  INa  CO. 
(No.  8244.) 

(Gonrt  of  Appeals  of  Georgia,  Division  No.  2. 

Ffeb.  L  1917.     On  Motion  for  Rehearing, 

Feb.  16, 1917.) 

(SyUabui  ly  the  Court.) 

t.  Insttbance  ®=>646<6)  —  Accident  Inbub- 
AWCB— Cause  or  Death— Peesumption. 
In  an  action  upon  nn  accident  insurance 
policy,  where  it  ia  apparent  from  the  evidence 
introduced  tliat  the  death  of  the  insured  was  the 
result  of  external  and  violent  means,  and  the 
issue  is  as  to  whether  it  was  due  to  an  acci- 
dent, within  the  meaning  of  the  policy,  or  to 
some  cause  excepted  by  the  policy,  the  presump- 
tion is  in  favor  of  accident,  and  againfit  the 
facts  bringing  the  case  within  any  of  the  ex- 
ceptions of  the  policy,  such  as  insanity  of  the 
insured,  intentional  injury  inflicted  by  a  third 
person,  lack  of  due  care  and  diligence,  self-in- 
Bicted  injuries,  and  suicide.  1  Corpus  Juris, 
p.  495,  S  278;  Travelers'  Ins.  Co.  v.  McConkey, 
127  V.  S.  661,  8  Sup.  Ct  1360,  32  L.  Ed.  308; 
Butero  v.  Travelers'  Ins.  Ca,  96  WU.  536, 
71  N.  W.  811,  65  Am.  St  Rep.  61;  Travelers' 
Ins.  Oo.  T.  WynesB,  107  Ga.  584,  589,  590,  34 
S.  E.  113;  Newsome  v.  Travelers'  Ins.  Co., 
143  Ga.  785,  85  S.  B.  1035;  Allen  v.  Travel- 
era'  Protectjve  Aas'n,  163  Iowa,  217,  143  N.  W. 
674,  48  L.  H.  A.  (N.  S.)  600. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §;  1659-1662,  1664.] 

2.  Insurance  <©=»645®,    668(11)  —  Accident 
Insttbance  —  Cause  of  Death  —  Question 
FOB  Jury— Vabiance. 
The    evidence   introduced   by   the    plaintiff, 
■bowing  that  the  death  of  the  insured  was  caus- 
ed by  external  and  violent  means,  raised  the 
presumption  that  the  death  was  also  accidental, 
and,   together  with  the  admissions  in  the  an- 
swer, was  sufficient  to  carry  the  case  to  the 
jury;    and  the  court  erred  in  awarding  a  non- 
■nit. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CentJDig.  {§  1654,  164^1644, 1745,  1763, 1764.] 
8.  Exci.TrsioN  or  Evidbnos— Ebbor. 

The  court  did  not  err  in  excluding  evidence, 
as  complained  of  in  the  bUl  of  exceptions. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Bfrs.  J.  D.  Newsome  against  the 
Travelers'  Insurance  Company.  Judgment 
for  defendant,  on  motion  for  nonsuit,  and 
plaintiff  brings  error.    Reversed. 

See,  also,  143  Ga.  785,  85  S.  E.  1035. 

3.  F.  GoligbUy  and  Gus  Buss^l,  both  of 
Atlanta,  and  J.  C  Newsome,  of  Gibson,  for 
plaintiff  in  error.  Smith,  Hammond  &  Smith, 
of  Atlanta,  for  defendant  in  error. 

BROTLBS,  P.  J.  [1]  The  plaintiff's  evi- 
dence showed  that  the  death  of  the  insured 
was  caused  by  a  visible  and  external  wound 
In  his  chest,  which  had  been  Inflicted  by  some 
sharp  instrument.  No  other  fact  or  circum- 
stance as  to  how  the  woiind  was  caused  was 
shown,  except  the  statement  (contained  in  a 
letter  wrltt^i  by  the  plaintiff  and  addressed 
to  the  defendant,  notifying  it  of  the  death  of 
the  Insured)  that  the  Insured  "died  ♦  •  • 
from  being  stabbed  by  a  negro  on  the  streets." 
This  statement  by  the  plaintiff  must  be  taken 


as  being  prima  fade  true,  as  against  her  in- 
terests. Fair  V.  Metropolitan  Life  Ins.  Co., 
5  Ga.  App.  708,  63  S.  E.  812;  ElU  v.  .a^na 
Life  Ins.  Co.,  160  N.  C.  1,  63  S.  E.  124.  It  ia 
clear  that,  in  the  absence  of  the  statement 
just  quoted,  the  plaintiff's  proof,  together 
with  the  presumption  of  accident  arising 
therefrom,  and  the  admissions  in  the  defend- 
ant's answer  as  to  the  proof  of  death,  etc., 
was  sufficient  to  carry  the  case  to  the  jury; 
nothing  having  been  shown  except  that  the 
death  of  the  insured  was  caused  by  violent 
and  external  means.  The  case  then  narrows 
to  this  question:  Did  the  additional  proof, 
that  the  death  of  the  Insured  resulted  from 
his  "being  stabbed  by  a  negro  on  the  streets," 
overcome  and  destroy  the  presumption  of  law 
that  the  wound  causing  his  death  was  acci- 
dentally, and  not  intentionally,  inflicted?  A 
little  reflection  will.  In  our  opinion,  show  that 
the  question  must  be  answered  In  the  nega- 
tive. It  is  entirely  possible  that  the  negro 
stabbed  the  Insured  without  intending  to  do 
so.  He  may  have  been  standing  or  walking 
upon  the  street,  with  an  open  knife  in  his 
hand,  and  have  accidentally  fallen,  or  been 
shoved,  against  the  insured,  or  he  may  have 
stabbed  the  insured,  without  any  provocation 
on  the  part  of  the  latter,  mistaking  him  for 
some  one  else.  In  either  of  such  events,  the 
stabbing  would  have  been  an  accident  within 
the  meaning  of  the  provisions  of  the  insur- 
ance policy,  Newsome  v.  Travelers'  Ins.  Co., 
supra;  Travelers'  Ins.  Co.  v.  Wyness,  supra; 
Gaynor  v.  Travelers'  Ins.  Co.,  12  Ga.  App. 
601(4),  77  S.  E.  1072. 

[2, 3]  The  fact  that  the  petition  contained 
averments  that  a  negro  stabbed  the  Insured, 
mistaking  him  for  another  person,  and  in-' 
.tending  to  injure  that  person  and  not  the 
insured,  and  that  the  Insured  had  done  noth- 
ing to  provoke  the  negro's  act,  did  not  obli- 
gate the  plaintiff  to  sustain  the  averments 
by  proof,  as  they  were  not  necessary  to  set 
out  a  cause  of  action.  It  is  true  that  the 
Supreme  Court,  when  this  case  was  before  it 
(143  Ga.  785,  85  S.  E.  1035)  on  exceptions  to 
the  judgment  sustaining  a  general  demurrer 
to  the  petition,  ruled  that  the  petition  (which 
contained  such  averments)  was  not  subject  to . 
general  demurrer ;  but  it  did  not  hold  that  the 
petition,  without  these  allegations,  would  have 
been  so  subject  In  such  a  case,  a  cause  of 
action  is  set  out  when  the  plaintiff  shows 
that  the  death  of  the  insured  was  caused  by 
external  and  violent  means ;  such  .proof,  to- 
gether with  the  presumption  of  accident  aris- 
ing therefrom,  and  the  further  presumption 
that  the  accident  occurred  In  the  manner  as 
stated  In  the  declaration,  is  sufficient  to  car- 
ry the  case  to  the  jury,  and  it  is  not  neces- 
sary to  prove  the  facts  and  circumstances 
surrounding  the  Injury  or  death  of  the  in- 
sured, even  though  such  facts  and  circum- 
stances are  set  forth  in  the  petition.  The 
burden  is  then  upon  the  defendant  to  show 
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that  the  Injniy  was  intentionally  Inflicted.  1 
Corpus  Juris,  489,  490,  491,  493,  495,  497,  498. 
See,  also,  the  other  authorities  previously 
cited.  In  other  words,  the  legal  presumption 
of  accident  that  arose  when  the  plaintiff 
showed  that  the  death  of  the  insured  was 
caused  by  external  and  violent  means  was 
not  neutralized  or  overcome  by  proof  of  the 
mere  additional  fact  that  death  resulted  from 
his  being  stabbed  by  a  negro  on  the  streets, 
as  no  legal  presumption  then  arose  that  the 
stabbing  was  IntentlonaL 

In  our  Judgment  the  court  erred  In  award- 
ing a  nonsuit 

Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

On  Motion  for  Rehearing. 

BROYLES,  P.  J.  No  principle  of  law  is 
better  known  than  that  the  plaintiff  must  re- 
cover, if  at  all,  upon  the  case  as  made  by 
his  pleadings;  and,  ordinarily,  to  recover  he 
must  prove  all  the  material  allegations  made 
in  his  petition,  and,  though  he  may  have  gone 
into  unnecessary  details  In  stating  his  case, 
he  must  nevertheless,  as  a  general  rule,  prove 
the  details  set  out  in  the  petition.  These 
last  rules,  however,  do  not  apply  to  that  class 
of  cases  where  a  presumption  of  law  arises 
In  favor  of  the  plaintiff  on  proof  of  certain 
facts.  In  such  cases,  when  these  facts  are 
proved,  the  plaintiff  need  not  prove  the  other 
material  allegations  in  his  petition;  for  the 
facts  already  shown  by  him  have  raised  a 
presumption  of  law  in  his  favor  against  the 
defendant,  and  this  presumption,  together 
•with  the  facts  proved,  make  out  a  prima 
fade  case  for  the  plaintiff,  and  the  burden 
Is  then  shifted  to  the  defendant  to  rebut  this 
presumption  and  to  disprove  the  case.  In 
this  class  of  cases  the  presumption  raised 
by  law  is  intended  to  assist  the  plaintiff  in 
making  out  his  case,  by  presumptively  supply- 
ing evidence  which  otherwise  it  would  be  in- 
cumbent upon  him  to  adduce.  For  instance, 
in  a  suit  for  personal  injuries  against  a  rail- 
way company,  when  the  plaintiff  shows  that 
the  injuries  sued  for  were  caused  by  the  run- 
ning of  one  of  the  defendant's  cars,  the  law 
Immediately  raises  a  presumption  that  the 
defendant  was  negligent,  and  further  that  it 
was  negligent  as  charged  in  the  plaintUTs 
petition;  and  Oils  is  true  even  where  it  is 
alleged,  in  different  counts,  that  the  railroad 
was  negligent  in  several  different  ways,  the 
presumption  then  being  that  the  defendant 
was  negligent  in  some  one  of  the  ways  alleged 
in  the  petition.  Likewise,  In  a  suit  upon  an 
accident  insurance  policy,  like  the  case  at  bar, 
although  the  plaintiff  cannot  recover  unless 
it  is  shown  that  the  death  of  the  insured 
was  due  to  "external,  violent,  and  accidental 
means,"  yet,  when  the  plaintiff  proves  that 
the  death  was  caused  by  external  and  vio- 
lent means,  the  law  instantly  raises  the  pre- 


sumption that  it  was  also  accidental,  and, 
further,  that  the  accident  occurred  in  the 
manner  set  forth  in  the  plalntifTs  petition; 
and  thus  the  plaintiff  in  this  case  is  relieved 
by  the  law  itself  from  the  burden  of  proving 
her  allegation  that  the  death  of  the  insured 
was  "accidental,"  and  that  the  accident  oc- 
curred in  the  particular  manner  set  out  in  her 
declaration.  When  she  proved  that  the  death 
of  the  insured  was  caused  by  a  visible  and 
external  wound,  this  pi'oof,  together  with  the 
presumptions  arising  therefrom,  was  suflS- 
dent  to  carry  the  case  to  the  Jury;  and  the 
court  erred  in  awarding  a  nonsuit. 
Motion  denied. 

(IS  Oa.  App.  341) 

TOWALIGA  FALLS   POWER  CO.  v.   FOS- 
TER.   (No.  8141.)- 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  16,  1917.) 

(Syttaiut  by  the  Court.) 

1.  Damaoes  «=»158(2)— Watebs  and  Watbb 
CotTBSES  «=>77— Action  fob  Neoligbncb— 

EVIDENCK. 

The  evidence  admitted  over  objection  was 

material  and  relevant  to  the  issues  in  the  case. 

[Ed.   Note. — For  other   cases,   see   Damages, 

Cent.  Dig.  (  411;   Waters  and  Water  Courses, 

Cent  Dig.  |{  65,  66.] 

2.  Triai,  «=>193(2)  —  WATEB8  AND  Water 
CouBSES  <S=>76,  77— Action  fob  Injubt— 
Instructions — Stjfficienct  of  Bvidencb— 
Damages. 

The  instructions  of  the  court  excepted  to 
are  not  for  any  of  the  reasons  assigned,  erro- 
neous. The  evidence  is  sufBcient  to  support 
the  verdict,  and  the  court  did  not  err  in  deny- 
ing the  motion  for  a  new  trial. 

[Ed.  Note. — F\)r  other  cases,  see  TriiX,  Cent 
Dig.  §  437;  Waters  and  Water  Courses,  Cent 
Dig.  is  64-66.] 

Error  from  Superior  Court,  Butts  County ; 
W.  B.  H.  Searcy,  Jr.,  Judge. 

Suit  by  W.  H.  Poster  against  the  Towallga 
Falls  Power  Company.  Judgment  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fendant brings  error.    Affirmed. 

Cleveland  &  Goodrich,  of  Griffin,  Persons 
&  Persons,  of  Forsyth,  and  W.  a  Watkins, 
of  Jadcson,  for  plaintiff  in  error.  C  L.  Red- 
man, of  Jackson,  for  defendant  In  error. 

GEX>RGB,  J.  Foster  brought  suit  against 
the  Towaliga  Falls  Power  Company,  and  al- 
leged that  the  defendant  several  years  before 
the  filing  of  the  suit,  erected  a  dam  across 
the  Towallga  river,  in  Monroe  county,  there- 
by causing  "the  water  in  said  river  to  flow 
up  said  river  and  its  tributaries  for  several 
miles,  creating  a  pond  of  backwater"  over 
a  large  area  of  land,  and  submerging  there- 
in large  quantities  of  timber,  logs,  trees, 
brush,  and  vegetable  matter,  causing  the 
same  to  decay;  that  the  said  pond  created 
and  generated  "impure  and  poisonous  air, 
miasma,    and   malaria,    and   mosquitoes    In 


<^=9For  other  cases  see  same  topic  and  KET-NUHBBR  In  all  Key-Numbered  Digests  and  Indexes 
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great  numbers,  rendering  the  country  there- 
aboat  unhealthy,  and  causing  and  transmlt- 
ting  miasma  and  malaria" ;  that  the  plain- 
tiff and  bla  family  resided,  during  the  years 

1911  and  1912,  and  for  many  years  prior 
tbereto,  on  a  farm  owned  by  bis  mother  In 
the  fork  of  Cabin  creek  and  Towallga  river; 
that  "the  dwelling  In  which  plaintifT  and  his 
family  resided  was  within  less  than  one-half 
mile  from  the  backwater  in  said  pond;  that 
said  pond  of  water  was  backed  on  two  sides 
of  said  dwelling";  that  his  premises  were 
"permeated  with  impure  and  poisonous  air, 
miasma,  and  malaria,  and  •  *  *  infect- 
ed with  sold  mosquitoes,  rendering  said 
premises  unhealthy  and  unfit  for  residential 
purposes" ;  that,  on  account  of  the  condi- 
tions described  in  the  petition,  he  was  strick- 
en with  malarial  fever,  on  the  1st  day  of 
Aogust,  1811,  and  remained  sick  until  the 
filing  of  his  petition;  that  his  business  was 
farming,  and  the  value  of  his  services  was 
$100  a  month,  and  he  was  unable  to  attend 
to  bis  business  for  the  period  of  16  months; 
that  during  the  said  time  be  exx)erienced 
great  pain  and  suffering;  that  his  wife  was 
also  made  sick,  her  sickness  being  caused  by 
the  unsanitary  condition  of  the  said  pond 
and  by  the  bites  of  the  mosquitoes  and  by 
breathing  the  said  Impure  and  poisonous  air; 
that  for  16  months  ills  wife  was  unable  to 
perform  her  accustomed  duties  as  a  house- 
wife, and  he  lost  thereby  $800,  the  value  of 
ber  services ;  that  by  reason  of  the  sickness 
of  his  wife  and  himself  be  expended  $200 
for  medical  treatment  and  drugs;  that  the 
said  pond,  in  its  present  condition  and. In  its 
condition  during  the  years  of  1911  and  1912, 
is  a  nuisance;  that  prior  to  1011  and  1912 
the  home  occupied  by  the  plaintiff  "was 
healthy  and  a  desirable  place  to  reside"; 
and  that  he  and  his  wife  were,  prior  to  the 
wrongs  complained  of  in  the  petition,  healthy 
and  free  from  malaria.  Damages  were  laid 
in  the  sum  of  $5,000,  or  other  large  stun,  on 
account  of  the  described  sickness  of  the 
plaintiff  and  his  wife,  and  on  account  of  the 
great  pain  and  suffering  experienced  by  him 
from  his  sickness.  The  Jury  found  for  the 
plaintiff  In  the  sum  of  $1,500,  and  the  de- 
fendant filed  a  motion  for  new  trial,  which 
was  overruled,  and  it  excepted. 

[1]  1.  In  grounds  1,  2,  and  3  of  the  amend- 
ment to  the  motion  for  a  new  trial,  excep- 
tions are  taken  to  the  admission  of  certain 
evidence  offered  by  the  plaintiff.  The  evi- 
dence objected  to  Is  to  the  effect  that  the 
water  In  the  river  was  backed  by  the  building 
of  the  dam,  and  covered  a  large  area  of  land, 
from  which  the  brush  and  timber  had  not 
been  removed,  resulting  In  the  decay  of  the 
brush  and  timber  and  causing  the  water  to 
stagnate  and  mosquitoes  to  breed,  and  pro- 
ducing offensive   odors;    that   in   1911   and 

1912  mosquitoes  In  great  numbers  were  on 
the  pond  of  the  defendant  company;  and 
that,  prior  to  the  erection  of  the  dam  and 


the  raising  of  the  water  In  the  river,  no  mos- 
quitoes were  known  to  exist  in  the  swamp. 
The  specific  objection  urged  was  that  the 
evidence  referred  to  conditions  existing  gen- 
erally and  in  all  parts  of  the  pond  of  the  de- 
fendant The  evidence  was  not  confined  to 
the  condition  of  the  pond  nearest  the  plain- 
tifTs  home,  but  evidence  of  the  general  con- 
dition of  the  pond  wa«,  under  the  pleadings 
In  this  case,  properly  admitted  In  evidence. 

2.  Ciomplalnt  is  further  made  of  the  rul- 
ing of  the  court  in  permitting  Dv.  Phillips,  a 
witness  for  the  plaintiff,  to  testify  that  a 
person  living  near  a  pond  and  breathing  bad 
odors  and  Impure  air  would  be  thereby  dc  ■ 
pressed  and  rendered  more  susceptible  to 
malarial  fever,  because  his  power  of  resist- 
ance to  the  bite  of  the  mosquito  would  be 
lessened  or  reduced.  We  think  this  evidence 
was  admissible  under  the  pleadings  in  this 
case.  While  the  medical  testimony  intro- 
duced by  the  plaintiff  was  to  the  effect  that 
malarial  fever  could  only  be  transmitted  by 
the  mosquito,  the  foul  and  offensive  odors 
arising  from  the  pond  are  alleged  in  the  peti- 
tion to  be  one  of  the  causes  producing  the 
sickness  of  the  plaintiff  and  bis  wife.  It 
was  competent  for  him  to  prove  that  this 
condition  of  the  pond,  as  well  as  the  mosqui- 
toes, either  caused,  or  contributed  to  cause, 
the  Injuries  set  forth  in  his  petition.  The 
impure  air  arising  from  the  pond  cannot,  un- 
der the  evidence  In  this  case,  be  considered 
as  the  direct  and  sole  cause  of  his  illness; 
but,  according  to  the  testimony  of  the  phy- 
sician, it  contributed  to  cause  the  sickness 
to  both  the  plaintiff  and  his  wife. 

3.  The  charge  complained  of  In  ground  S, 
based  upon  the  physician's  testimony  re- 
ferred to  above,  was  not,  for  any  of  the  rea- 
sons assigned,  erroneous,  and  was  properly 
adjusted  to  the  facts  of  the  case. 

4.  Grounds  6  and  7  were  addressed  pri- 
marily to  the  discretion  of  the  trial  Judge. 
Counsel  for  the  plaintiff  in  error  have  prop- 
erly abandoned  them  In  this  court. 

[2]  5.  The  court  charged  the  jury  as  fol- 
lows: 

"In  some  torts  the  entire  injury  is  to  the  peace, 
happiness,  or  feeling  of  the  plaintiff,  and,  in  es- 
timating these  damages,  no  rule  for  fixing  or 
estimating  them  can  be  prescribed,  except  the 
enlightened  conscieDce  of  fair  and  impartial  ju- 
rors. The  amount  to  be  recovered,  if  any,  is 
such  as  shall  be  assessed  by  fair  and  impartial 
jurors,  acting  from  their  enlightened  conscience 
as  to  what  would  be  fair  and  just  to  both  par- 
ties." And  further  charged  thaf  "general  dam- 
ages are  such  as  the  law  presumes  to  flow  from 
the  tortious  act,  and  may  be  recovered  without 
proof  of  any  amount" 

The  plaintiff  In  error  contends  that  these 
instructions  are  error  for  the  following  rea- 
sons:' (1)  That  plaintiff  did  not  claim  dam- 
ages for  Injury  to  peace,  happiness,  or  feel- 
ing ;  (2)  that  there  were  no  acts  of  aggrava- 
tion, either  In  the  act  or  Intention,  shown  by 
the  evidence  in  the  case;  and  (?)  that,  un- 
der the  facts  of  the  case,  general  damages,    , 
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In  addition  to  damages  for  lost  time,  loss  of 
services  of  the  wife,  and  m^lcal  expenses, 
were  not  recoverable.  We  think  they  wera 
In  the  case  of  Swift  v.  Broyles,  115  Ga.  885, 
42  S.  E.  277,  68  L.  a.  A.  390,  the  Supreme 
Court  said: 

"Undoubtedly,  it  was  [the  plaintifTs]  right  to 
receive  additonal  compensation  for  an^  annoy- 
ance or  discomfort  occasioned  by  the  air  in  and 
about  his  dtrelling  house  being  permeated  with 
noisome  gases  and  offensive  odors  discharged 
from  defendant's  fertilizer  plant  ♦  *  • 
Where  there  is  such  a  wrongful  interference  with 
*the  comfortable  enjoyment  of  property  by  a  per- 
son 'in  possession,  no  precise  rule  for  ascertain- 
ing the  damage  can  be  given,  as,  in  the  very  na- 
ture of  things,  the  subject-matter  effected  is  not 
susceptible  of  exact  measurement ;  therefore  the 
jury  are  left  to  say  what,  in  their  Judgment,  the 
plaintiff  ought  to  have  in  money,  and  what  the 
'  defendant  ought  to  pay,  in  view  of  tbe  discom- 
fort or  annoyance  to  which  the  plaintiff  and  bis 
family  have  been  subjected  by  the  nuisance.' " 

See,  also,  Jones  ▼.  Royster  Ouano  Co.,  6 
Ga.  App.  606,  65  S.  E.  361(1). 
6.  The  court  charged  the  juiy  as  follows: 

"If  you  find,  from  the  evidence,  that  the  sick- 
ness of  tbe  plaintifiE  and  his  wife  (if  you  find  they 
were  sick^  was  caused,  as  alleged  in  his  petition, 
by  malarial  fever  caused  by  the  unsanitaiy  con- 
dition of  paid  pond,  and  &om  tbe  bite  of  mos- 
quitoes, which  transmitted  to  him,  and  also  to 
his  wife,  malaria,  and  by  breathing  said  impure 
and  poisonous  airs  from  tbe  pouU  of  the  defend- 
ant company,  and  not  from  elsewhere,  you  would 
be  authorized  to  find  for  tbe  plaintiff." 

Exception  Is  taken  to  this  charge  on  the 
ground  that  the  court  therein  intimated  and 
expressed  an  opinion  "that  the  pond  of  the 
defendant  was  in  an  unsunltary  condition, 
and  that  It  produced  Impure  and  poisonous 
airs,  and  that  it  produced  mosquitoes."  We 
do  not  think  that  the  judge  in  this  charge  in- 
timated or  expressed  any  opinion  on  tbe  dis- 
puted Issues  in  this  case,  and  certainly  the 
Jury  could  not  have  so  construed  the  charge. 

The  evidence  supports  the  verdict;  and 
since  the  petition  charged  that  the  plaintlSTs 
injuries  resulted  not  alone  from  the  bite  of 
the  particular  mosquitoes  claimed  to  cause 
or  transmit  malaria,  but  from  the  breathing 
of  foul  and  impure  air  arising  from  the  pond 
of  the  defendant,  and  due  to  the  decaying 
vegetable  matter  negligently  left  therein  by 
the  defendant,  the  court  properly  admitted 
evidence  to  the  effect  that  Impure  air  and 
foul  and  poisonous  odors  arising  from  such 
condition  would  reduce  the  power  of  resist- 
ance of  one  brought  constantly  In  close  prox- 
imity thereto,  and  render  such  person  more 
susceptible  to  malaria ;  and  the  court  correct- 
ly gave  to  the  plaintiff  the  benefit  of  such  con- 
tention upon  the  trial  of  the  case.  Under 
the  pleadings  and  the  evidence  tbe  Jury  were 
authorized  to  find  that  the  Impure  and  poi- 
sonous air  arising  from  the  defendant's  pond, 
and  the  bite  of  the  mosquitoes  coming  there- 
from, either  caused,  or  contributed  to  cause, 
the  fever  from  which  he  suffered.     There 


was  no  error  In  overruling  the  motion  for  a 
new  trial. 
Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  ooncnr. 


(19  Ga.  App.  36S) 

PHILIP  CARET  CO.  v.  SHEPPARD. 
(No.  8196.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Febw  16k  1917-) 

(ByUahut  ly  the  Court.) 

1.  ATTAOBiaurr  «=»276— Judombnt  «=»17(11) 
— Afpeakanoc— DisMissAi.  OF  Attachment. 

The  giving  of  a  replevin  bond  by  the  defend- 
ant in  attachment  converted  the  suit  from  an 
action  in  rem  to  an  action  in  personam,  and  aa 
completely  authorized  the  rendition  of  a  com- 
mon-law judgment  against  tbe  defendant  in  at- 
tachment as  if  the  action  had  been  begun  in  the 
usual  form,  followed  by  pergonal  service. 
Where,  by  the  giving  of  such  a  bond,  the  d» 
fendant  in  attachment  effected  a  general  ap- 
j>earance  in  the  suit,  even  the  dismissal  of  the 
attachment  would  not  operate  to  dismiss  the 
suit  Clindnnati  Ry.  Co.  v.  Pless,  3  Ga.  App. 
400,  60  S.  E.  &  See,  ahio,  Camp  v.  Cahn,  53 
Ga.  658;   Bruce  v.  Conyers,  54  Ga.  678,  680. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  jfS  973-978;   Judgment,  Cent.  Dig.  | 

2.  AlTAOHUBNT  «=>217,  241— EXXOUnOK   «S> 

166  —  JuDouENT— VAunrrT— OsjEonoNs  — 

Affidavit  of  Iixboautt. 
By  amendment  the  plaintiff  struck  the  ver- 
dict and  judgment  as  against  the  property  levied 
upon  and  tbe  surety  on  <he  replevin  b<md,  and 
conceding  that  the  levy  was  defective  becausa 
of  insufficient  description  of  the  propoty,  or 
l>ecBuse  it  failed  to  allege  the  ownership  there- 
of in  the  defendant  in  attadiment,  such  defects 
were  amendable  and  could  not  affect  the  gen- 
eral verdict  and  judgment  rendered  against  the 
defendant  alon&  Askew  v.  Melvin,  144  Ga.  348, 
350,  87  S.  E.  278.  After  judgment,  the  main 
defendant  cannot  complain  that  an  attachment 
is  void^hougb  the  surety  <«  the  replevin  bond 
may.  Planters'  Bank  v.  Berry,  91  Ga.  26G,  18 
^.  E.  187.  The  defendant  in  attachment  hav- 
ing in  effect  acknowledged  service  by  the  giving 
of  the  replevin  bond,  and  the  verdict  and  judg- 
ment being  general  only  and  against  the  defend- 
ant alone,  the  irregularities  complained  of  fur- 
nished no  sufficient  ground  for  an  affidavit  of 
illegality. 

[lOd.  Note.— For  other  cases,  see  Attachment, 
Cent.  Diig.  U  735-752,  829-838;  Execution, 
Cent.  Dig.  {{  486,  486.] 

3.  Judgment    <s=>384r— Vacation— Diuoekcb 
—Motion. 

The  court  properly  refused  to  set  aside  the 
judgment,  as  it  did  not  appear  that  due  dili- 
gence was  exercised  by  the  movant  in  ascertain- 
ing or  seeking  to  ascertain  the  status  of  the 
attachment  proceedings  and  in  making  proper 
defenses  thereto.  "The  movant  must  show  not 
only  generally  and  inferentially,  but  by  precise 
and  specific  averment,  that  he  has  been  with- 
out fault  or  has  exercised  due  diligence,  or,  if 
negligent,  that  his  negligence  was  excusable," 
and  the  motion  must  also  set  forth  fully  the 
facts  relied  upon  to  constitute  the  proposed 
defense,  except  in  cases  where  the  judgment  ia 
absolutely  void,  f^yor  v.  American  Trust  Co.. 
15  Ga.  App.  822,  84  S.  E.  312. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  727-732.] 
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Error  from  Snperlor  Court,  Calbonn  Conn- 
ty;  B.  E.  Cox,  Jydge. 

Action  between  the  PMUp  Corey  Company 
and  K  S.  Sbeppard.  Judgment  for  tbe  lat- 
ter, and  the  former  brings  error.    Affirmed. 

Henry  L.  Graves,  of  Social  Circle,  Bacb- 
man  &  Simmons,  of  Atlanta,  and  Clarence 
J.  Taylor,  of  Morgan,  for  plaintiff  In  error. 
Smith  &  Miller,  of  Edison,  for  defendant  in 
error. 

WADE,  O.  J.    Judgment  afflrmed- 

GEOSQE  and  LUKE,  JJ.,  concur. 

(IS  Oa.  App.  216) 

JONES  et  aL  <  MARIL.    (No.  7545.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  N&  1. 

Feb.  1,  1917.    Eehearing  Denied 

Feb.  16,  1017.) 

(SyUaUu  by  ike  Court.) 

1.  Oabnishmert  9=>166  —  Natubb  ov  Pbo- 
CEKDINOa— Statuie. 

A  garnishment  proceediog  makes  a  case 
separate  and  distinct  from  that  in  aid  of  which 
it  is  instituted.  It  involves  different  parties, 
different  issues,  and  a  different  cause  of  action; 
it  requires  a  special  place  on  the  docket,  and 
a  separate  trial  on  the  merits;  and,  where  in- 
stituted in  aid  of  a  pending  action,  it  cannot 
be  tried  until  the  mam  case  is  disposed  of  by 
a  final  judgment  CivU  Code  1910,  Ji  6269, 
5281,  5292:  Hammett  v.  Morris,  55  Ga.  644; 
Bank  v.  Mayer,  88  Ga.  108,  14  S.  E.  891(U; 
Kailroad  v.  Brown,  3  Ga.  App.  561,  60  S.  E. 
319. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  U  308-314.] 

2.  Gabrishkbnt  «a»85,  187  —  Pabtixs  Db- 

FKN  DAMT— SXATUTB. 

The  defendant  in  the  main  case  is  not  a 
party  to  a  garnishment  which  is  undissolved; 
and  in  such  a  case  be  will  not  be  heard  to  com- 
plain <^  tbe  judgment  rendered  in  favor  of  the 
plaintiff  against  the  garnishee.  CivU  Code 
1910,  S  5280;  Connally  v.  Rice,  77  Oa.  312; 
Foster  v.  Haynes,  88  Ga.  240,  14  S.  E.  570; 
Leake  ▼.  Tyner,  112  Ga.  919,  38  S.  E.  343. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  U  150-154,  350-3G4.] 

3.  OABMISmfERT   «=»124— PaBTISS. 

The  garnishee  has  no  concern  with  tbe  mer- 
its of  tbe  controversy  between  the  plaintiff  and 
defendant  any  further  than  to  see  that,  before 
judgment  against  himself  on  the  garnishment, 
there  is  a  judgment  against  the  defendant  in 
the  main  case  which  is  so  far  free  from  Invalid- 
ity as  not  to  be  void.  He  will  not,  therefore. 
be  beard  to  complain  of  a  judgment  in  favor  ol 
the  plaintiff  and  against  the  defendant  alone. 
Civil  Code  1910,  J  5292;  Exchange  Bank  y. 
Freeman,  89  Ga.  771,  15  S.  E.  693. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  {  24».] 

•4.  New  Tbiai.  ^ssIIZ—Pabties— Joint  Mo- 
tion. 
Where,  as  in  this  case,  the  garnishment  is 
undissolved,  and  two  separate  judgments  are 
rendered  in  favor  of  the  plaintiff,  one  against 
the  defendant  in  the  main  case  and  the  other 
against  the  Karnisibee  in  the  garnishment  case 
(both  cases  belne  tried  by  the  judge  without 
•  jury),  such  defendant  and  the  garnishee  are 
not  jomt  parties  to  either  proceeding,  and 
wiU  not  be  permitted  to  consolidate  the  two 
distinct    proceedings    by   uniting   in   a    motion 


which  they  denominate  as  their  "joint  and  sepa- 
rate motion  for  a  new  trial,"  wherein  they  com- 
plain that  the  separate  judgment  against  each 
of  them  was  contrary  to  law  and  without  suffi- 
cient evidence  to  support  it.  Sudi  a  proceeding 
does  not  bring  into  question  the  sumciency  ra 
the  evidence  to  support  either  of  the  judgments 
thus  complained  of.  Bones  v.  Bank,  67  Ga. 
339;  Pnpke  v,  Meador,  72  Ga.  230;  Western 
Assurance  Co.  v.  Way,  98  Ga.  746,  27  S.  E. 
167(4);  Morgan  v.  lAtham,  111  Ga.  835,  36  S. 
E.  99.  - 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  233.] 

6.  New  Tbial  e=3l54— Motion— Ruling. 

Such  a  joint  motion  for  a  new  trial  was  a 
mere  nullity,  and  should  have  been  dismissed 
as  such  in  the  trial  court;  but  no  ruling  upon 
this  point  having  been  invoked  by  the  plaintiff, 
the  trial  judge  did  not  err  in  attaining  sub-  , 
stantially  tbe  same  result  by  overruling  the 
motion.  Rich  v.  Kiser,  61  Ga.  3T0;  Morgan  v. 
Latham,  111  Ga.  835.  36  S.  E.  99. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i§  312,  8ia] 

6.  Appeal  ano  Erbob  <8=»15— Wbit  or  Ebbob 

— DlSUIBSAL. 

The  sole  assignment  of  error  in  the  bill  of 
exceptions  being  based  npon  tbe  judgment  of 
the  trial  court  overruling  such  a  void  motion 
for  a  new  trial,  the  writ  of  error  must  be  dis- 
missed. Bones  v.  Bank,  67  Ga.  839;  Pupke  v. 
"Meador,  72  Ga.  230;  Western  Assurance  Co. 
V.  Way,  98  Ga.  748.  27  S.  B.  167(4);  Brwin 
V.  E^nnU,  104  Ga.  861,  31  S.  E.  444;  Hicka  v. 
Walker,  105  Ga.  480,  30  S.  E.  383;  Haralson 
County  v.  Pittman,  106  Ga.  513,  31  S.  R  IS?; 
Walker  v.  Conn,  112  Ga.  314.  37  S.  B.  403; 
Wells  v.  Coker,  113  Ga.  857,  39  S.  E.  298. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  69,  60.] 

Error  from  C9ty  Ckturt  of  Savannah;  Da- 
vis Freeman,  Judge. 

Garnishment  proceedings  between  B.  S. 
Jones  and  others  and  J.  Maril.  Judgment 
for  tbe  latter,  and  the  former  bring  error. 
Writ  of  error  dismissed. 

Shelby  Myrick,  of  Savannah,  and  Payne  & 
Jones,  of  Atlanta,  for  plaintiffs  in  error. 
Morris  H.  Bernstein  and  David  S.  Atkinson, 
both  of  Savannah,  for  defendant  in  error. 

LUKE,  J.    Writ  of  error  dismissed. 

WADB,  0.  J.,  and  GEORGE,  J.,  concur. 


as  Oa.  App.  320) 

KNIGHT  V.  FORBES.     (Na  7615.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1917.    Rehearing  Denied 

Feb.  27,  1917.) 

(Bvllaiut  bv  <&«  Court.) 

1.  MoNST  Received  ^=>1  —  Natubb  ov  Ac- 
tion. 
"An  action  for  money  had  and  received  lies 
in  behalf  of  the  plaintiff  to  recover  his  money 
in  the  hands  of  a  defendant  who,  in  equity  and 
good  conscience,  has  no  right  to  retain  the 
same"  (Rhodes  &  Son  Furniture  Ca  v.  Jenkins, 
2  Ga.  App.  475ri],  58  S.  E.  887),  and  such  an 
action  needs  for  its  support  -  no  actual  con- 
tractual relation,  for  the  law  will  imply  a  quasi 
contractual  relation  to  uphold  it  whenever  the 
circumstances  so  require."     (Citizens'  Bank  of 
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Fitzgerald  v.  Rudisill,  4  Ga.  A  pp.  87,  80  S.  E. 
818. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  i  1.] 

2,  Pleading  ®=>248(4)  —  Amendment  —  New 
Cause  op  Action. 

A  fair  construction  of  the  suit  as  original- 
ly brought  makes  it  an  action  of  assumpsit 
against  the  defendant  individually,  and  not  as 
agent,  for  money  had  and  received  which  the 
plaintiff  delivered  to  the  defendant  for  the 
purpose  of  obtaining  for  the  plaintiff  a  policy 
of  insurance  from  a  company  for  which  the  de- 
fendant was  an  agent;  and  the  amendment,  set- 
ting up  an  agreement,  made  by  the  defendant 
in  his  individual  capacity,  to  return  the  money 
if  the  insurance  company  declined  to  issue  a 
policy  by  a  certain  time,  did  not  set  up  a  new 
and  distinct  cause  of  action  from  that  aet 
forth  in  the  original  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {}  701-706,  708%.] 

3.  Demubber— Ovebrulino. 

lie  trial  judge  did  nnt  err  in  overruling 
the  demnrrer  to  the  plaintilTs  petition. 

Error  from  City  Court  of  Valdosta;  3.  O. 
Cranford,  Judge. 

Action  between  R.  E.  Knlgbt  and  3.  D. 
Forbes.  There  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

Franklin  &  Langdale,  of  Valdosta,  for  plaln- 
tlft  In  error,  E.  K.  Wilcox,  of  Valdosta,  for 
defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(19  Qa.  Add.  33t) 

ROUNSAVILtE  v.   CAMP.  ,  (No.   8120.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1917.) 

(Syllabus  hy  the  Court.) 

1.  Verdict— Conclusiveness. 

There  is  nothing  in  the  record  to  authorize  a 
holding  that  the  verdict  was  so  excessive  as  to 
justify  the  inference  of  gross  mistalce  or  un- 
due bias. 

2.  Trial  «=>256(1)  —  Inbtbuctionb  —  Neces- 
sity OF  liEQUESTB. 

There  is  no  substantial  merit  in  the  second 
ground  of  the  amendment  to  the  motion  for  a 
new  trial,  in  wliich  instructions  to  the  jury  as 
to  damages  for  the  alleged  assault  are  com- 
plained oL  The  expression  "other  damages" 
could  not  have  misled  the  jury,  and  there  was 
no  request  for  any  fuller  or  more  precise  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  628,  633.] 

3.  Defenses— ASSAULT  and  Battert. 

The  prosecution  of  the  defendant  for  the 
offense  of  assault  and  battery,  and  the  result- 
ing fine  against  him,  were  not  pleaded  as  a 
defense  to  this  suit,  or  in  mitigation  of  dam- 
ages; and,  no  request  for  a  charge  on  this  line 
having  been  made,  and  no  punitive  or  exem- 
plary damages  being  sought  by  the  plaintiff, 
there  is  no  merit  in  the  third  ground  of  the 
amendment  to  the  motion  for  a  new  trial. 

4.  Appeal  and  Ebbob  ©=»1078(1)  —  Waiver 
of  Ebbobs. 

The  fourth,  fifth,  and  sixth  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  will 
not  be  considered.  "Grounds  of  error  not  cov- 
ered by  the  brief  or  the  argument  of  counsel  for 


the  plaintiff  in  error  will  be  treated  as  aban- 
doned. The  general  statement  in  the  brief 
that  grounds  not  referred  to  or  argued  are  nev- 
ertheless nnt  abandoned  will  not  be  sufficient 
to  change  the  rule  above  announced.  Courts  of 
review  have  the  right  to  expect  assistance  from 
counsel  by  citation  of  authority  or  arpniment, 
and  will  be  apt  to  accept  the  inference  that 
the  lack  of  interest  by  counsel  is  due  to  a  con- 
viction of  the  lack  of  merit"  Youmans  v. 
Moore,  11  Ga.  App.  66,  74  S.  B.  710(4).  See. 
also.  White  Sewing  Machine  Co.  v.  Horkan.  17 
Ga.  App.  48,  86  S.  E.  257(7) ;  Muse  v.  Hall,  18 
Ga.  App.  651.  90  S.  B.  222 ;  Jefferson  v.  City 
of  Perry,  18  Ga.  App.  600,  90  8.  B.  366: 
James  v.  Boyett  19  Ga.  App.  — ,  91  S.  E. 
219.  The  mere  statement  in  tiie  brief  of  conn- 
sel  for  the  plaintiff  in  error  that  "we  insist 
upon  the  fourth,  fifth,  and  sixth  grounds  of 
the  amended  motion  for  a  new  trial,  upon  each 
and  all  of  the  grounds  therein  stated,"  amounts 
to  no  argument  in  support  of  these  grounds,  and 
affords  no  assistance  to  the  court  in  consider- 
ing the  same,  and  amounts  to  an  abandonment 
thereof  by  the  plaintiff  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4250.] 

Error  from  Superior  Coort,  Floyd  County; 
Moses  Wright,  Judge. 

Action  between  R.  B.  Rounsarille  and  C. 
W.  Camp.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

Maddos  &  Doyal,  of  Rome,  for  plaintiff  in 
error.  Eubanks  &  Mebane,  of  Rome,  for  de- 
fendant in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(M  Ga.  App.  323) 

MEINHARD-FBIRST-DOTLE    CO.    ▼.    DB 

LOACH.     (No.  7642.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

Feb.  16,  1917.) 

(Syllttbu*  Im  the  Court.) 

1.  Factors  «=>2l— Duties  of. 

In  the  absence  of  any  contract  whereby 
factors  were  bound  to  hold  cotton  as  instructed 
by  the  customer,  the  factors  were  not  bound 
so  to  hold  it  where  the  customer  failed  to  de- 
posit the  margins  necessary  to  hold  it  after  he 
had  been  notified  to  do  so. 

[E)d.  Note.— For  other  cases,  see  Factota, 
Cent  Dig.  i  21.] 

2.  Factors  <3=>45  —  Actions  —  Evidkncb  — 

Sufficiency. 
Under  no  view  of  the  evidence  in  this  ease 
was  the  defendant  entitled  to  prevail ;  but  the 
evidence,  together  with  the  admissions  in  the 
defendant's  plea,  demanded  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  sued  for. 
The  plaintiffs'  motion  for  a  new  trial  should 
therefore  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  §{  60,  63,  64.] 

Error  from  City  0>urt  of  Reidsville;  E.  C. 
Collins,  Judge. 

Action  by  the  Meinhard-Feirst-Doyle  Com- 
pany against  W.  F.  De  Loach.  There  was  a 
Judgment  for  defendant,  and,  plaintiCf's  mo- 
tion for  new  trial  being  denied,  it  brings  er- 
ror.   Reversed. 
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H.  C  Beasley,  of  ReldsvUle,  for  plaintiff 
In  error.  Way  &  Burkhalter,  of  Reldavllle, 
for  deftodant  In  error. 

LUKE,  J.  [1]  The  amended  petition  makes 
snbstanttally  the  following  case :  The  plaln- 
tlfT,  a  corporation,  is  a  "commission  merchant 
or  factor."  On  December  20,  1912,  the  de- 
fendant shipped  to  the  plaintiff  five  bales  of 
cotton,  to  be  sold  by  the  plaintiff  for  the  ac- 
count of  the  defendant,  at  the  same  time 
drawing  upon  the  plaintiff  for  $437,  wliieh 
the  plaintiff  paid.  The  cotton  was  sold  dur- 
ing the  months  of  August,  September,  and 
October,  1913,  and  the  net  proceeds  were 
credited  to  the  defendant's  account,  leaving 
a  balance  of  $108.03  due  by  the  defendant  to 
the  plaintiff.  All  the  usual  and  necessary 
detaUs  as  to  dates,  weights,  selling  prices, 
etc.,  api)ear  in  the  biU  of  particulars  annexed 
to  the  petition.  The  defendant's  answer 
admits  that  "the  said  plaintiffs  would  be  en- 
titled to  a  Judgment  for  the  same  unless  this 
defendant  shows  to  the  court  that  he  had  ful- 
ly paid  off  and  discharged  the  said  indebted- 
ness." The  defendant's  plea  of  satisfaction 
makes  substantially  the  following  defense: 
That  at  the  time  the  cotton  was  shipped  to 
the  plaintiff  it  was  of  a  grade  "next  to  fan- 
cy," weighed  2,180  pounds,  and  was  then 
worth  on  the  market  23  cents  per  pound  (a 
total  of  $731.40),  "and  remained  of  such 
value  until  the  said  cotton  was  sold  by  the 
plaintiff";  that  at  flrst  the  defendant  di- 
rected the  plaintiff  to  hold  the  cotton  for 
60  days,  and  "later"  directed  the  plaintiff  to 
"sell  to  best  advantage,"  and  "give  him  cred- 
it for  the  proceeds  of  same";  that,  Instead  of 
selUng  the  cotton  as  directed,  the  plaintiff 
held  it  "for  a  long  period  of  time,  and  finally 
claimed  to  have  sold  It  at  a  price  which  was 
far  below  the  market  price,  •  •  •  to  the 
injury  of  this  defendant,  and  without  his 
consent";  that  but  for  the  plaintiff's  said 
conduct  the  cotton  wonld  have  brought 
$479.60  net  to  the  defendant,  after  allowing 
for  all  proper  expenses,  etc.,  instead  of  only 
$360.52,  as  was  actually  realized  under  the 
plainttfTs  plan;  and  that,  by  reason  of  the 
plalntifTs  said  conduct  and  failure  to  ex- 
ercise ordinary  care,  prudence,  and  skill  in 
the  sale  of  cotton,  the  defendant  had  been 
damaged  in  the  sum  of  $119.08,  being  the  dif- 
ference between  the  price  the  cotton  should 
have  brought  and  the  price  it  did  bring.  The 
defendant  prayed  Judgment  against  the  plain- 
tiff "for  such  an  amount  as  he  may  be  able 
to  show  to  the  court  he  is  entitled  to  recover 
in  said  case."  The  Jury  returned  a  verdict 
in  favor  of  the  defendant  for  $6.74.  The 
court  overruled  the  plaintiff's  motion  for  a 
new  trial,  and  thereupon  the  plaintiff  sued 
out  a  writ  of  error  to  this  court 

In  the  brief  for  the  plaintiff  In  error  be- 
fore this  court,  only  one  ground  of  the  motion 
for  a  new  trial  is  insisted  upon,  namely,  that 
the  verdict  is  without  any  evidence  to  sup- 
oort  It.    An  examination  of  the  brief  of  evi- 


dence shows  that  this  complaint  of  the  plain- 
tiff in  error  Is  well  founded.  The  defendant 
took  the  stand  as  a  witness  in  his  own  be- 
half for  the  purpose  of  establishing  his  af- 
firmative plea,  and  the  first  positive  and  em- 
phatic testimony  given  by  him  appears  in 
the  record  here  in  the  following  language: 

"I  cannot  say  that  these  defendants  [plain- 
tififs]  could  have  sold  my  cotton  any  time  from 
the  time  I  shipped  it  until  the  time  it  was  sold 
for  more  money  than  it  was  sold  for.  I  would 
not  swear  that  they  did  not  act  in  the  utmost 
good  faith.  I  would  not  swear  that  they  did 
not  deal  with  me  honestly  and  fairly.  So  far 
aa  I  know,  I  have  been  treated  exactly  right 
and  got  the  best  prices  obtainable  for  my  cot- 
ton." 

The  remainder  of  the  defendant's  testimo- 
ny Is  either  vague,  indefinite,  and  conjectu- 
ral, or  self-contradictory.  He  admits  with- 
out explanation,  the  following  correspondence 
between  himself  and  the  plaintiff  respecting 
the  matter  in  controversy: 

Defendant's  letter  of  December  19,  1912,  to 
plaintiff;  "I  am  shipping  you  5  B/c.  It  is 
good.  Was  offered  22  cents  per  pound  for  it 
yesterday,  but  not  ready  to  sell  it  yet  I  am 
drawing  on  yon  for  20  cents  per  pound,  and 
ask  you  to  hold  about  60  days  tor  me.  Kindly 
honor  draft." 

Plaintiff's  letter  of  December  20,  1912,  to  de- 
fendant: "Wo  are  in  receipt  of  your  letter  of 
the  19th  instant  advising  shipment  of  5  bales 
of  Sea  Island  cotton,  with  draft  against  same 
for  20  cents  per  pound.  This  draft  will  be  paid 
on  presentation.  We  note  that  we  are  to  hold 
this  shipment  for  60  days.  You,  no  doubt  re- 
alize that  the  market  for  Sea  Island  cotton  is 
at  present  very  easy,  but  we  trust  a  demand 
will  develop  by  the  time  you  are  ready  to  make 
sale." 

Plaintiff's  letter  of  January  20,  1913,  to  de- 
fendant: "We  have  been  called  on  by  the  banks 
for  more  margin  against  our  loans  on  Sea 
Island  cotton,  and  we  find  that  it  will  be  nec- 
essary to  in  turn  call  on  the  owners  of  the  cot- 
ton. Your  account  shows  a  debit  of  $437, 
without  interest  against  5  bales  of  Sea  Islands. 
As  the  banks  have  reduced  loans  on  Sea  Islands 
to  $70  per  bale,  we  will  have  to  ask  that  you 
arrange  to  furnish  margins  amounting  to  $100. 
We  fear  that  the  above  conditions  will  result 
in  a  quantity  of  distress  cotton  being  forced 
upon  the  market  We  trust  that  it  will  not  be 
necessary  for  us  to  resort  to  these  measures 
with  your  cotton.  Kindly  let  us  hear  from  yon, 
with  check  for  this  amount" 

Plaintiff's  letter  of  January  27,  1913,  to  de- 
fendant: "We  have  no  reply  to  our  letter  of  the 
20th  inst.,  asking  that  you  remit  us  $100  as 
margin  against  your  5  bales  of  Sea  Island  cot- 
ton. As  stated  in  our  previous  letter,  we  do 
not  wish  to  force  the  sale  of  any  Sea  Island 
cotton,  thereby  breaking  the  market,  and  we 
must  therefore  ask  tliat  you  comply  with  our 
request  by  return  mail." 

Plamtiff's  letter  of  April  30,  1913,  to  de- 
fendant: "Referring  to  our  several  letters  in 
regard  to  margining  your  Sea  Island  cotton. 
We  consider  that  we  are  entitled  to  the  cour- 
tesy of  a  reply  to  our  letters.  We  advanced 
more  than  the  cotton  will  bring,  and,  as  the 
account  will  not  pay  out  you  are  honestly  due 
us  any  debit  remaining  after  the  cotton  is  dis- 
posed of.  If  you  are  not  in  position  to  furnish 
the  $100  asked  for,  kindly  let  us  hear  from  you, 
indicating  a  willingness  to  pay  the  overdraft 
when  the  cotton  is  disposed  of  and  the  account 
adjudged,  or  let  us  have  a  note  for  the  amount 
You  are,  no  doubt,  aware  that  the  situation 
has  been  slightly  brighter  of  late.     There  has 
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been  a  pretty  good  demand  for  the  lowest 
grades,  and  some  inquiry  for  the  best  grades, 
but  still  at  what  looks  like  distress  prices;  so 
that  we  have  as  yet  made  no  sales.  Kindly  let 
us  hear  from  you." 

Defendant's  letter  of  May  1,  1913,  to  plaintiff: 
"In  reply  to  the  cotton,  will  say  that  I  mean 
to  treat  you  fair.  I  can'{  do  anything  but  sell 
the  cotton  as  soon  as  you  can  and  let  me  hear 
from  it.  Quess  if  you  treat  me  right,  will  ship 
you  more  to  cover  my  bills." 

Plaintiff's  letter  of  June  16,  1913,  to  defend- 
ant: "We  herewith  inclose  statement  of  your 
account  to  date,  showing  debit  of  $450  against 
5  bales  of  Sea  Island  cotton.  We  have  been 
doing  everything  in  our  power  to  avoid  making 
sacrifice  of  any  of  our  cotton  and  to  uphold  the 
market.  The  banks,  however,  are  now  requir- 
ing very  full  margin  in  Sea  Islands,  and  we  are 
forced  to  ask  the  owners  of  the  cotton  to  remit 
cash  or  give  us  margin  notes  to  meet  these  de- 
mands, which  we  can  in  turn  use  with  the 
banks.  We  accordingly  herewith  inclose  a  note 
for  $150  for  this  purpose.  Kindly  sign  the 
same  and  return  at  once.  We  will  then  be  in 
a  position  to  protect  your  cotton  from  a  sacri- 
fice sale.  We  are  inclined  to  do  everything  we 
can  to  make  the  adjustment  of  this  account  for 
you,  and  we  feel  sure  that  you  will  meet  us  by 
showing  a  disijosition  to  do  what  you  can;  We 
have  no  intention  of  forcing  the  payment  of  the 
above  note  ondcr  these  conditions." 

Plaintiffs  letter  of  September  29,  1913,  to 
defendant:  "We  herewitii  inclose  account  sale, 
covering  the  sale  of  two  bales  of  Sea  Island 
cotton  and  statement  of  your  account  to  date. 
Tou  will  note  that  this  statement  shows  a  debit 
of  $183.88,  with  one  bale  of  Sea  Island  still 
on  band.  Xou  must  realize  that  we  have  done 
everything  In  our  power  to  get  you  out  on  this 
cotton,  and  in  fact  we  made  sales  on  an  average 
of  about  2^  cents  per  pound  above  what  simi- 
lar cotton  was  sold  at  durinjr  the  'distress  pe- 
riod' In  the  spring.  We  therefore  consider  that 
we  are  entitled  to  an  adjustment  of  this  ac- 
count at  once,  and  we  would  ask  that  you  for- 
ward a  check  for  the  above  amount,  less  $50, 
against  the  bale  on  hand,  or  a  shipment  to  cov- 
er.   Kindly  let  us  hear  from  you. 

The  defendant  Shows  no  communication 
from  himself  to  the  plaintiff,  except  the  two 
letters,  dated  December  19,  1912,  and  May  1, 
191S,  respectively,  which  are  set  out  above. 
He  does  not  claim  to  have  kept  up  bis  mar- 
gins as  requested,  or  to  have  made  any  re- 
sponse to  the  several  letters  from  the  plain- 
tiff requesting  him  to  do  so.  He  admits  re- 
ceiving from  the  plaintiff  the  letters  directed 
to  him,  above  set  out,  and  then  testifies: 

"The  reason  why  I  did  not  raise  any  objec- 
tion to  the  price  at  which  the  cotton  was  sold 
when  I  received  the  notices  of  sale,  I  Just  neg- 
lected it"  »...=• 


It  is  needless  here  to  set  out  the  test  of 
the  defendant's  testimony.  It  is  needless 
to  set  out  that  of  another  witness  introduced 
by  him.  The  other  testimony  can  avail  the 
defendant  nothing.  By  his  own  solemn  ad- 
missions In  Judldo,  which  have  already  been 
set  out  and  which'  disprove  his  plea,  be  was 
precluded  from  establishing  the  defense 
which  he  attempted  to  set  up.  Where  any 
party— plaintiff,  defendant,  claimant,  or  what 
not — takes  the  stand  as  a  witness  In  his  own 
behalf,  and  delivers  testimony  which  is  self- 
contradlctoiy  on  the  most  material  issue  in 
the  case,  the  very  b%art  of  it,  that  version 
of  his  testimony  must  be  adopted  which  is 
most  favorable  to  his  adversary;  and  such 
a  party  will  not  be  permitted  to  overcome 
his  own  adverse  testimony  merely  by  offering 
witnesses  who  swear  differently.  Steele  v. 
Central  of  Ga,  123  Ga.  237,  61  S.  E.  438; 
Tuten  V.  A.  C.  I*  R.  B.  Co.,  4  Ga.  App.  353, 
61  S.  E.  511;  Johnson  v.  Southern  By.,  9 
Ga,  App.  661,  72  S.  B.  66. 

[2]  This  rule  of  construction  is  not,  bow- 
ever,  the  defendant's  sole  trouble  in  this 
case;  though,  as  plainly  seen,  It  Is  an  aU- 
Bufflcient  trouble.  But  if  bis  damaging  ad- 
missions were  removed  from  the  record,  the 
verdict  would  still  be  without  sufficient  evi- 
dence to  support  It.  Taking  all  the  evidence 
Ui  the  record,  except  that  part  of  the  defend- 
ant's testimony  above  dealt  with,  the  case 
would  then  be  controlled  by  the  decision  of 
this  court  in  Leffier  tc  Go.  v.  Pearson  &  Son, 
17  Qa.  App.  67,  86  S.  E.  256,  and  the  author- 
itles  cited  in  the  first  and  second  divisions  of 
that  decision.  In  the  case  at  bar  the  defend- 
ant not  only  falls  to  show  any  instracticm 
to  the  factor  to  hold  the  cotton,  but  also 
fails  to  show  any  contract  whereby  the  fac^ 
tor  would  have  been  bound  by  such  instruc- 
tions if  given;  while  the  uncontradicted  evi- 
dence does  show  that  the  defendant  failed, 
after  due  notice  given,  to  deposit  the  mar- 
gins necessary  to  hold  it  He  was  not  there- 
fore, under  any  view  of  the  evidence,  enti- 
tled to  prevail  or  to  have  any  deduction 
from  the  amount  of  the  plaintiff's  claim. 

The  Judgment  denying  the  plalntUTs  mo- 
tion for  a  new  trial  must  therefore  be  re- 
versed. 

WADE,  a  J.,  and  GEORGE^  J.,  concor. 
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WILSON  V.   BUFFAM)  COLLIBBIBS  CO. 
et  al.    (No.  8033.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Not.  21,  191S.    Rehearing  Denied 

Feb.  27.  1»17.) 

(Syllaiu*  ty  the  Court.) 

1.  Loos   AND    LOGOINO    «=>3(7)— GOITTXTANCB 

— COK8TRUCTIOH. 

An  instrument  under  seal,  designating  it- 
self a  conveyance,  reciting  sale  of  the  timber 
(m  a  tract  of  land,  to  the  party  of  the  second 
part,  for  an  adequate  consideration,  and  cou- 
▼eying  the  same  to  him,  without  words  of  limi- 
tation, together  with  the  privilege  of  using  the 
laind  for  purposes  of  severance,  manufacture, 
and  removal  thereof  for  and  during  a  i>eriod  or 
tiiree  years,  to  which  provisions  there  is  added 
a  clause  saying  the  grantee  is  to  have  three 
years  in  which  to  remove  the  timber  and  lon- 
ger, on  payment  of  $50  for  each  additional  year, 
passes  the  fee-simple  title  to,  the  timber;  the 
clauses  pertaining  to  privileges  and  compensa- 
tion being  construed  to  be  covenants,  not  condi- 
tions subsequent. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §  9.] 

2.  Logs  and  Loooino  «=»3(7)— Convkyanob 
—Con  stbxjotioh— Titlb— ' '  Deed  . ' ' 

A  sealed  contract  reciting  a  sale  and  con- 
Teyance  of  timber,  for  a  nominal  consideration, 
but  not  formally  granting  or  conveying  the  same, 
•ud  containing  cov^iants  on  the  part  of  the 
party  of  the  second  part  to  sever,  manufacture, 
and  remove  the  timber,  and  pay  for  it  at  cer- 
tain prices,  as  they  manufacture  it  into  lumber, 
is  not  a  "deed,"  and  doea  not  pass  the  l^cal  ti- 
tle to  the  timber. 

[Kd.  Note.— For  other  casaS,  see  Logs  and 
Jjogl^ng,  Cent.  Dig.  {  9. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Deed.] 

8.  Taxation  «=»84S— Tixbeb  Land— Fobfei- 

TTTRX. 

Forfeiture  of  the  title  to  the  timber  on  a 
tract  of  land  for  nonentry  on  the  land  books  for 
taxation  cannot  be  predicated  on  mere  severance 
of  the  title  to  the  timber  from  the  land  and 
lapse  of  time,  without  a  separate  entry  of  the 
tinber  on  the  land  books,  since  presumptively 
the  land  and  timber  were  taxed  together  as  one, 
when  the  severance  occurred,  and  have  since 
been  so  carried  on  the  land  books  and  taxed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1664.] 

4.  Loos  AND  LOOGINO  «=»3(7)— TiMBBB  CON- 

IBACT— Compensation. 
Stipulated  compensation  for  the  use  of  land 
for  standing  timber  and  severance  and  removal 
thereof  belongs  to  the  owner  of  the  surface,  in 
the  absence  of  any  other  specific  disposition 
thereof. 

[EM.  Note.— For  other  cases,  see  Logs  and 
Loigging,  Cent  IMg.  S  9.] 

(Additional  Syllabut  iy  Editorial  Staff.) 

K.   WOBDS   AND   PHBASES— "OONVBTS." 

The  word  "conveys"  expresses  intention  to 
pass  title,  and  is  the  equivalent  of  the  word 
"grant" 

[Ed,  Note.— For  other  definitions,  see  Words 
and  Phrases,  F^rst  and  Second  Series,  Convey.] 

Error  to  Circuit  Court,  Mingo  County. 

Action  of  ejectment  by  J.  W.  Wilson 
against  the  Buffalo  Collieries  Company  and 
ptbers.    Judgment  for  defendants,  and  plain- 


tiff brings  error.    Reversed,  verdict  set  aside, 
and  cause  remanded  for  a  new  trial. 

Goodykoontz  &  Scherr,  of  Williamson,  for 
plaintiff  in  error.  Wade  H.  Bronson  and  8. 
D.  Stokes,  both  of  Williamson,  for  defendants 
In  error. 

POPFBNBARGER,  J.  This  writ  of  error 
Is  to  a  Judgment  for  the  defendant  In  an 
action  of  ejectment  for  the  recovery  of  stand- 
ing timber  on  a  certain  tract  of  land  ren- 
dered on  a  verdict  found  for  tbe  defendant 
by  direction  of  the  court. 

Appropriateness  of  tbe  remedy  Invoked  by 
the  plaintiff  is  challenged  on  the  ground  of 
lack  of  title  to  such  an  Interest  in  real  es- 
tate as  legally  warrants  employment  there- 
of, l^e  statute  permits  the  use  of  the  reme- 
dy to  any  person  claiming  real  estate  In  fee 
or  for  life,  or  for  years,  either  as  heir,  devi- 
see, or  purchaser  or  otherwise.  Code,  c.  90, 
S  2  (sec.  4070).  If  the  contract  under  which 
the  plaintiff  claims  creates  In  his  favor  only 
a  license  or  privilege,  respecting  the  land 
and  tbe  timber  thereon,  and  does  not  vest  In 
him  any  interest  or  estate  in  tbe  land  or 
timber,  ejectment  does  not  lie.  Chapman  t. 
Coal  &  Coke  Co.,  64  W.  Va.  193,  46  S.  B. 
262;  WItten  v.  St  Olalr,  27  W.  Va.  770; 
Same  y.  Railroad  Co.,  76  Va.  284. 

[1, 2]  Though  not  in  form  a  deed,  the  con- 
tract under  which  Wilson  claims,  sells  ana 
conveys  ta|  him,  his  heirs  and  assigns,  all 
the  timber  18  Inches  in  diameter  and  above 
on  a  certain  tract  of  land  therein  described, 
together  with  full  right  and  privilege,  for 
and  during  the  period  of  three  years,  to  en- 
ter up<ni  the  land  and  pass  and  repass  over 
the  same  at  will,  on  foot,  or  with  convey- 
ances, in  the  cutting  and  removal  of  the 
timber,  and  to  constmct  and  operate  neces- 
sary roads  and  tram'^ays  over  and  upon  the 
same.  It  contains  a  clause  forfeiting  the 
right  granted  In  case  of  failure  to  pay  $1,250 
for  tbe  timber  within  sixty  days  from  the 
date  thereof.  By  another  clause  it  was  cov- 
enanted that  a  tenant  of  the  party  of  the 
first  part  should  vacate  the  premises  on  the 
payment  of  the  sum  of  $1,250  by  the  plain- 
tiff, and  that  tbe  plaintiff  should  have  the 
use  of  the  house  so  to  be  vacated,  at  a  rental 
of  $125  tcT  one  year  and  longer  if  they 
should  be  able  to  agree  on  the  price.  It  was 
further  stipulated  and  agreed  that  the  plain- 
tiff should  have  three  years  In  which  to  re- 
move the  timber  from  the  land  and  "longer 
if  the  party  of  the  second  part  will  pay  to 
the  party  of  the  first  part  $60  for  each  addi- 
tional year."  A  farther  provision  was  that 
the  party  of  the  second  part  should  be  al- 
lowed to  build  booses  on  the  land,  for  the 
accommodation  of  bis  worklngmen  engaged 
in  the  cutting  and  manufacture  of  the  timber, 
to  set  bis  mill  at  any  place  on  tbe  premises 
he  might  select  and  to  have  additional  ground 
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for  a  lumber  yard.  This  optional  contract  ^ 
seems  to  hare  been  consummated  by  payment 
of  the  11,250. 

The  paper  detd^ates  ItseU  as  a  "convey- 
ance," not  a  deed.  It  contains  neither  a 
habendum  nor  a  warranty  dause,  but  In 
most  other  respects  It  adopts  the  formality 
and  order  of  a  deed.  After  the  recital  of  a 
consideration  and  reciprocal  sale  of  the  tim- 
ber. It  conveys  the  timber  and  other  rights 
and  privileges  above  specified,  and  there  is 
no  language  In  It  Indicative  of  purpose  to  ex- 
ecute any  additional  papers  for  consumma- 
tion of  the  final  and  ulttiaate  intention  of  the 
parties.  In  other  words  nothing  on  its  face 
Imports  intention  to  make  an  executory  con- 
tract to  be  oonsununated  by  a  deed.  In  the 
conditional  or  forfeiture  clause,  it  calls  it- 
self a  contract,  but  a  deed  is  a  contract,  and 
a  defeasance  is  not  inconsistent  with  Intent 
to  vest  titie  upon  a*  condition  subsequent 

[8]  The  word  "conveys"  suflldently  express- 
es intention  to  pass  titie.  It  is  now  held  to 
be  the  equivalent  of  the  word  "grants."  Uhl 
V,  Ohio  River  R.  Co.,  61  W.  Va.  106, 114,  41  S. 
E.  340 ;  Chapman  v.  Charter,  46  W.  Va.  768, 34 
S.  B.  768.  To  make  an  Instrument  a  deed,  no 
particular  formality  is  necessary.  The  In- 
tention expressed  controla  If  the  Instrument 
reveals  intention  to  pass  tiUe  and  is  sealed 
and  is  executed  and  delivered  by  a  grantor  to 
a  grantee,  named  or  sufficlentiy  indicated,  it 
is  a  deed.  Parsons  v.  Baltimore  &  Ohio  R. 
Co.,  44  W.  Va.  335,  29  S.  El  999,  67  Am.  St. 
R^.  769;  Devlin,  Deeds,  {  174.  Hence,  if 
the  right  conferred  by  it  is  an  estate  or  inter- 
est in  land,  such  as  the  statute  allows  to  pass 
only  by  deed  or  will,  there  is  no  lack  of  req- 
uisite documentary  evidence  of  titie. 

The  grant  made  by  Wilson  cannot  be  differ- 
entiated from  the  one  construed  in  Keystcme 
V.  Brooks,  65  W.  Va.  512,  64  S.  E.  614,  upon 
any  substantial  ground.  There  is  no  time 
limit  in  the  granting  clause.  Being  absolute 
and  for  a  consideration  paid,  It  cannot  be  cut 
down  by  mere  inference  arising  from  a  stipu- 
lation as  to  the  time  of  severance  and  remov- 
al, or  an  additional  grant  of  rights  of  way 
and  other  privileges  on  the  land,  for  sever- 
ance and  removaL  The  granting  clause  is 
clear,  complete,  and  unlimited  as  to  the  tim- 
ber. The  limitation  is  upon  the  removal 
privileges  granted,  not  on  the  grant  of  the 
timber.  A  stipulation  several  paragraphs  re- 
moved from  the  granting  clause  seems  clear- 
ly to  have  had  for  its  purpose  a  guaranty 
of  comi)ensation  for  use  of  the  land,  in  the 
worki  of  severance  and  removal  after  three 
years,  it  shows  the  purpose  of  the  limita- 
tion on  the  privileges.  Nowhere  is  there  a 
clause  of  forfeittire  of  titie  for  nonpayment 
of  such  compensation  or  delay  In  severance 
and  removaL  Nor  is  there  an  express  cove- 
nant to  remove  the  timber  within  any  stated 
period  of  time.  The  function  of  the  clause 
r^ed  upon  as  bdng  a  limitatt<»  of  the  grant 


la  defined  by  Judge  Brannon  in  the  case  cited 
in  the  following  very  convindng  language: 

"In  place  and  in  sense  it  belongs  to  the  clause 
giving  right  to  occupy  the  land.  It  has  a  func- 
tion to  perform  in  that  clause.  It  is  needed 
there.  It  serves  only  to  limit  the  period  during 
which  no  charge  was  to  be  made  for  the  use  of 
the  land.  It  ia  no  covenant  by  BarricUow. 
There  is  no  express  covenant  by  Barricklow  to 
remove  the  timber  at  any  time.  The  most  we 
could  say  as  to  this  is  that  the  deed  contemplates 
a  removal,  and  that  thus  a  covenant  to  remove 
is  implied.  Likelv  so.  But  it  la  only  a  cove- 
nant, not  a  time  limit,  not  a  condition  operat- 
ing as  a  forfeiture.  It  would  only  demand  re- 
moval in  a  reasonable  time.  Delay  unreason- 
able might  be  the  subject  of  action  for  breach, 
or  the  cause  of  some  legal  procedure.  We  say 
not  as  to  this;  but  we  do  say  it  does  not  work  a 
loss  of  Barricklow's  vested  title.  In  Zimmer- 
man V.  Daffin,  149  Ala.  380  [42  South.  8S8,  9 
L.  R.  A.  (N.  S.)  663],  123  Am.  St  Rep.  65, 
where  there  was  a  time  limit  the  court  said 
that,  if  the  intent  was  that  at  the  close  of  the 
limit  tie  failure  ,to  remove  should  work  a  re- 
verter, it  would  have  been  easy  to  have  said  so, 
but  that  on  the  face  of  the  instrument  it  was, 
at  least  a  question  of  doubt  whether  the  linu- 
tation  was  a  condition  subsequent  or  a  cove- 
nant, not  operating  as  a  clause  of  forfeiture, 
citing  cases  so  holdmg.  There  we  see  that  If  it 
be  doubtful  whether  a  clause  imports  a  condition 
or  a  covenant,  the  latter  construction  will  be 
adopted.'  If  such  the  case,  where  there  is  a 
time  limit,  how  much  more  so  where  there  is 
none,  and  the  only  oov«iant  is  one  to  be  im- 
plied. It  is  a  mere  covenant  So  the  construc- 
tion of  the  deed  does  not  give  it  a  time  limit  for 
removal  of  the  timber,  so  as  to  give  the  Key- 
stone Company  any  timber,  whether  standing, 
or  in  felled  trees  or  logs.  Without  such  limit_or 
some  forfeiture  clause,  the  titie  thereto  remains 
in  Brooks. '  The  law  does  not  imply  such  limit 
or  condition.  Lodwick  In  Co.  v.  Taylor  [100 
Tex.  270,  98  S.  W.  238),  123  Am.  St  Rep.  805." 

[3, 4]  On  the  merits  of  the  case  it  is  con- 
tended that  the  plaintiff  has  lost  by  forfei- 
ture, the  right  vested  In  him  by  the  contract 
More  than  ten  years  elapsed  between  the 
date  of  his  coptract  and  the  institution  of 
this  action,  and  it  is  claimed  he  has  not  paid 
the  $50  payments  required,  after  expiration 
of  the  three-year  period.  He  has  made  sue* 
payments,  but  the  defendant  claims  they 
were  not  made  to  the  party  entitled  to  re- 
ceive them.  Commencing  June  2,  1909,  be 
paid  to  one  Vlcie  Collins  from  time  to  time 
various  amounts  sufficient  to  cover  the  re- 
quired payments  of  $50  up  to  the  date  of  the 
institution  of  this  action.  The  contention  of 
the  defendant  is  that,  to  avail  anything,  the 
payments  should  have  been  made  either  to  It 
or  to  Elizabeth  Deskins.  The  validity  of  the 
respective  claims  dei>ends  upon  the  following 
facts  pertaining  to  the  title  and  rights  Involv- 
ed. In  her  own  right  and  as  guardian  for 
certain  infants  Elizabeth  Deskins  executed 
the  deed  imder  which  the  plainttfT  claims, 
bearing  date  February  13, 1905.  On  May  9th 
of  the  same  year  she  executed  a  lease  of 
the  tract  of  land  to  the  Buffalo  Collieries 
Company,  for  coal  mining  purposes,  giving  it 
the  right  to  use  so  much  of  the  surface  of 
the  land  and  of  the  timber,  stone,  sand,  and 
water  thereon  as  might  be  necessary  for  mln- 
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Ing,  coMng,  manufactnring,  and  building  pur- 
poses, but  reserving  all  the  timber  over  18 
Inches  In  diameter  and  such  smaller  timber 
as  might  be  needed  for  repair  of  buildings, 
fences,  and  farming  Implements.  By  anoth- 
er contract,  dated  July  18,  1905,  she  sold  to 
the  BufTalo  Collieries  Company  all  of  the  tim- 
ber on  the  tract  of  land  below  what  was 
known  as  the  Wlnlfrede  seam  of  coal  under 
18  Inches  In  diameter  3  feet  from  the  ground. 
By  a  deed  dated  Jime  17,  1907,  she  conveyed 
the  tract  of  land  to  Vide  Collins,  wife  of 
Martin  Collins,  making,  the  conveyance  ex- 
pressly subject  to  the  rights  granted  to  J. 
W.  "Wilson,  the  plaintiff  herein,  and  to  the 
Buffalo  Collieries  Company,  and  inserting 
this  clause  in  the  deed: 

"The  rishts  and  privileges  granted  unto  the 
said  Bnffalo  Collieries  Company  and  to  the  said 
.T.  W.  Wilson  in  said  lease  and  contract  is  ex- 
pressly reserved  from  the  operation  of  this 
deed." 

By  a  deed  dated  April  4, 1908,  and  reciting 
the  intention  of  the  parties  to  the  deed  of 
•Tune  17,  1907,  to  have  been  a  conveyance  of 
only  the  surface  of  the  tract  of  land  not  the 
mineral  rights  therein,  nor  anything  more 
than  the  surface,  Vide  Collins  reconveyed  to 
Elizabeth  Deskins  what  had  been  unintention- 
ally conveyed  to  her,  in  the  following  terms: 

"The  said  Vicie  Collins  and  Martin  Collins, 
her  husband,  do  hereby  quitclaim,  release,  and 
grant  unto  the  said  Elizabeth  M.  Deskins  any 
and  all  of  their  richts  in  and  to  the  said  tract 
of  land  in  the  said  deed  described  in  so  far  as 
it  may  have  conveyed  anything  more  than  the 
surface  of  the  said  land  and  small  timber." 

Elizabeth  Deskins  joined  Laura  Smith  and 
her  husband  in  a  deed  dated  June  25,  1909, 
conveying  an  undivided  one-fourth  interest 
in  and  to  the  coal  in,  on  and  underlying  the 
tract  of  land.  In  consideration  of  the  sum 
of  $10,000  paid  and  to  be  paid  to  the  said 
Laura  Smith.  That  .deed  recites  that  EUwi- 
beth  Deskins  Joined  in  it  for  the  purpose  of 
granting,  conveying  and  releasing,  and  says 
she  does  thereby  grant,  convey,  and  release 
*^aU  risht,  title.  Interest,  and  privileges, 
whether  legal  or  equitable  or  otherwise,"  to 
which  she  might  be  entitled  "In  and  to  the 
property"  thereby  conveyed.  She  and  others 
seem  to  have  conveyed  the  same  land  to  J. 
M.  Smith  by  a  deed  dated  July  14,  1913,  and 
Smith  seems  to  have  conveyed  it  to  T.  C. 
Berger,  trustee,  by  a  deed  dated  September 
25,  1913.  Berger  seems  to  have  conveyed  it 
to  the  Buffalo  Collieries  Company  by  a  deed 
dated,  October  15,  1914. 

That  Mrs.  Deskins  reserved  nothing  to  her- 
self by  the  clause  in  her  deed  to  Vicie 
Collins  above  quoted  is  perfectly  obvious. 
Though  she  used  the  word  "reserved,"  the 
context  clearly  proves  she  meant  merely  to 
except  from  the  operation  of  the  deed  the 
rights  she  had  granted  away.  Things  she 
had  parted  with  and  could  not  reserve  consti- 
tuted the  subject-matter  of  her  language.  It 
being  logically  and  physically  impossible  to 
reserve  them,  -  she  must  have   intended   by 


what  she  said  to  except  them,  and  nothing 
more ;  for  the  terms  of  the  clause  do  not  ex- 
tend beyond  them  in  any  sense.  But  she  ex- 
cepted what  she  had  conveyed  to  Wilson,  the 
title  to  the  standing  timber  18  inches  and 
over  in  diameter.  Vide  Collins'  deed  of 
April  4,  1908,  did  not  reconvey  that,  because 
she  never  got  it  by  the  deed  to  her.  Neither 
did  subsequent  conveyances  pass  it  to  the  de- 
fendant company. 

As  the  owner  of  the  surface.  Vide  Collins 
was  entitled  to  the  compensation  paid  her 
for  the  use  thereof  contemplated  by  the  deed. 
Such  use  being  in  no  sense  a  burden  upon 
the  minerals  owned  by  the  .defendant,  nor 
connected  with  it,  there  Is  no  reason  why  It 
should  accompany  the  grant  thereof,  rather 
than  the  grant  of  the  surface.  None  of  the 
conveyances  mention  it  or  deal  with  it  in 
spedflc  terms  or  by  necessary  inference. 
Vide  Collins  reconveyed  the  land.  The  ren- 
tal was  not  land.  It  was  a  mere  right  to 
money  arising  out  of  a  burden  upon,  and 
use  of,  the  surface  conveyed,  to  her  and  re- 
tained by  her. 

The  circuit  court  seems  to  have  based  Its 
direction  of  a  verdict  for  the  defendant  upon 
a  supposed  forfeiture  to  the  state  for  nonen- 
try  of  the  timber  on  the  land  books  for  taxa- 
tion and  resultant  loss  of  title  by  Wilson. 
Proof  that  it  had  not  been  so  entered  sepa- 
rately from  the  land  in  Wilson's  name  was 
admitted.  It  was  not  shown,  however,  that 
the  land  had  not  been  taxed,  nor  that,  for 
the  purposes  of  taxation,  the  timber  had 
ever  been  separated  from  the  surface  on  the 
land  books.  If  objection  to  this  evidence  had 
been  made,  it  would  have  been  the  duty  of  the 
court  to  strike  it  out,  but  jt  proves  nothing 
relevant  or  material.  No  forfeiture  can  be 
predicated  on  such  evidence.  Presumptively 
the  timber  was  included  in  the  entry  of  the 
land.  Suit  v.  Hochstetter  OU  Co.,  63  W.  Va. 
317,  61  S.  B.  307;  Wallace  v.  Elm  Grove, 
etc.,  Co.,  58  W.  Va.  449,  62  S.  B.  485,  6  Ann. 
Gas.  140. 

The  next  contention  is .  that  Wilson  con- 
veyed his  title  to  H.  W.  MacConnell  and  M 
L.  Swett  by  a  contract  dated  March  30,  1905. 
This  contract  is  under  seal,  and  recites  a  sale 
and  conveyance  of  the  timber  in  considera- 
tion of  $500,  but  does  not  in  terms  convey  or 
grant  it  This  Is  followed  by  numerous  stip- 
ulations binding  MacConnell  and  Swett  to 
cut  the  timber  and  manufacture  it  Into  lum- 
ber and  pay  for  It  at  certain  prices  per  1,000 
feet,  the  minimum  monthly  payments  to  be 
not  less  than  $100,  certain  months  excepted. 
All  of  its  provisions  considered,  this  contract 
is  obviously  executory,  not  passing  title  to 
the  timber,  until  severed  and  manufactured. 
It  cannot  weU  be  assumed  that  Wilson  in- 
tended to  part  with  his  title  on  the  mere 
covenants  of  the  contract.  MacConnell  and 
Swett  broke  up  and  abandoned  it.  In  real 
substance  and  effect,  it  was  clearly  execu- 
tory;  wherefore  it  cannot  be  regarded  as  a 
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deed  paaslng  title.  Mineral  Ga  t.  James, 
97  Va.  403,  34  S.  E.  87;  Welnrlch  v.  Wolt  24 
W.  Va.  299. 

These  concliislons  make  apparent  the  error 
In  the  direction  of  the  verdict  The  Judgment 
must  be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  for  a  new  trlaL 


(TO  W.  Va.  802) 

ARMENTKOUT  et  al.  t.  LAMBERT. 
(Na  815a) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  13,  1917.) 

(SyHaTrnt  ty  <A«  Court.) 

1.  Appeal  and  Error  ®=»70(2)  —  Construc- 
tion OF  JoDOittNT— Nil  Capiat— Nonsuit. 

Where  a  declaration  in  assumpsit  contains 
the  common  counts  and  also  a  second  or  spe- 
cial count,  and  there  is  a  demurrer  thereto  end 
to  each  count,  which  is  overruled  as  to  the  first 
or  common  counts  and  sustained  as  to  the  sec- 
ond or  special  count,  and  leave  is  given  to  plain- 
tiffs to  amend,  and  the  declaration  is  amended 
by  adding  a  third  count  more  distinctly  stating 
plaintiSs'  cause  of  action,  which  is  also  demur- 
red to,  and  the  order  thereon  is  that  the  de- 
murrer thereto  be  sustained,  and  reciting  that 
the  plaintiffs  not  desiring  to  further  amend  their 
declaration,  it  is  further  ordered  that  their 
declaration  be  and  the  same  is  thereby  dismissed, 
and  that  defendant  recover  his  coats,  the  judg- 
ment of  dismissal  properly  construed  with  ref- 
erence to  the  previous  proceedings  is  not  a  final 
judgment  of  nil  capiat,  but  amounts  simply  to 
a  nonauit  subject  to  the  rule  of  practice  ap- 
plicable thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  369.  886,  411.] 

2.  Costs  «=3232— Warr  or  Ebbob— DisuisaAL. 

If  a  writ  of  error  be  allowed  to  such  judg^ 
ment  of  dismissal  it  should  be  dismissed  as  im- 
providently  awarded,  without  costs  to  either 
party. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  SS  877-S83.] 

Error  to  Circuit  Conrt,  Randolph  County. 

Action  by  C.  L.  Armentrout  and  another 
against  L.  D.  Lambert  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Writ  of 
error  and  supersedeas  dismissed  as  Improv- 
idently  awarded. 

A.  M.  Cunningham  and  Nell  Cunningham, 
botb  of  Elklns,  for  plaintiffs  In  error.  J.  W. 
Harman,  of  Parsons,  for  defendant  In  error. 

MILLER,  J.  [1]  Tbe  first  point  of  the 
syllabus  sufficiently  states  the  facts  appear- 
ing In  the  record.  It  Is  apparent  that  the 
court  did  not  Intend  to  finally  dismiss  plaln- 
tltCs'  action,  and  to  reverse  its  previous  bold- 
Ing  in  reference  to  the  first  or  common  counts 
in  assumpsit,  which  was  concededly  good  on 
Its  face. 

To  be  final  and  subject  to  review  on  writ 
of  error  In  this  court  the  Judgment  should 
be  that  the  case  be  dismissed  without  day, 
or  that  the  plaintiff  take  nothing  by  his  suit, 
or  otherwise  refer  to  the  disposition  made 
of  the  subject  matter.  De  Armlt  v.  Town 
of  Whltmer,  63  W.  Va.  300,  60  S.  B.  136, 


and  cases  cited;  Bower  t.  Virginian  Ry. 
Co.,  68  W.  Va.  629,  70  S.  E.  369;  Myers  v. 
Camahan,  69  W.  Va.  136,  71  S.  E.  15. 

A  well  recognized  exception  to  tlie  general 
rule  is  where  the  Judgment  abating  or  dis- 
missing the  suit  Is  upon  grounds  precluding 
further  proceedings,  as  for  want  of  jurisdic- 
tion, etc.  In  such  cases  the  Judgment  or  or- 
der is  appealable.  Underwood  Typewriter 
Co.  V.  Piggott,  60  W.  Va.  532,  65  S.  E.  664; 
Carson  v.  Insurance  CO.,  41  W.  Va.  136,  23 
S.  E.  652. 

[2]  And  our  decisions  say  that  when  a 
writ  of  error  has  been  allowed  to  such  an 
order  or  Judgment  wanting  in  finality  It  will 
be  dismissed  as  having  been  Improvidently 
awarded.  De  Armlt  t.  Town  of  Whltmer, 
supra. 

The  judgment  here,  therefore,  will  be  that 
the  writ  of  error  be  dismissed  as  havlag  been 
improvidently  awarded,  but  without  costs  to 
either  party  Incurred  In  this  court 

^"^^  (7»  w.  Va.  tM) 

MARTIN  ▼.  BEUTER     (No.  8117.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  18,  1917.) 

(Bi/llalui  Iv  iJte  Court.) 

1.  Iksakk  Pibsons  9=»53  —  Insank  Wm  — 

LlABILITT   FOB    MaINTELNAXCE. 

A  person  taking  upon  hims.^lf,  in  the  manner 
prescribed  by  section  10,  c.  58,  of  the  Code  of 
1913  (sec.  8335),  tbe  custody  and  cnre  of  a 
wife  adjudged  to  be  insane  and  committed  to  a 
public  hospital  for  the  insane,  upon  the  com- 
plaint of  her  husband,  under  circumstances  in- 
dicative of  motive  and  purpose  on  his  part,  to 
be  relieved  of  her  company  and  presence,  may 
recover  from  him  the  reasonable  cost  of  her 
board  and  medicines  furnished  her  and  the  rea- 
sonable value  of  necessary  care,  nursing,  and 
attention  bestowed  npon  her. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  g§  84,  86.] 

2.  INSANB  Persons  «=>58  — Insane  Wita  — 
Maintenance— LlABILITT. 

In  such  case,  proof  of  the  husband's  nnfnith- 
fulnPRS  to  his  wife,  devotion  to  another  woman, 
prosecution  of  the  proceeding  for  her  commit- 
tal, lack  of  effort  to  take  care  of  her  at  home, 
and  indifference  to  her  while  in  private  custoily, 
after  adjudication  of  her  insanity,  justify  the 
court  in  its  direction  of  a  verdict  for  the  plain- 
tiff, in  an  action  to  recover  from  the  husband 
such  expenses  and  the  value  of  such  services. 

[Ed.  Note. — For  other  cases,  see  Insane  Pet^ 
sons.  Cent  Dig.  {  90.] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  M.  A.  Martin  against  Richard  K. 
Beuter.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

A.  L.  Sawtell,  of  Wheeling,  for  plaintiff  In 
error.  W.  P.  Robinson,  of  Wheeling,  for  de- 
fendant la  error. 

POFFENBAROER,  J.  A  Judgment  ren- 
dered by  the  circuit  court  of  Ohio  county,  on 
an  appeal  froih  a  Judgment  of  a  Justice,  in 
favor  of  a  fatber-ln-law  against  his  son-in- 
law,  for  the  support  and  nursing  of  the  lat- 
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ter's  Insane  wife,  while  In  the  custody  and 
eaie  of  the  former,  under  a  bond  given  by 
Um  In  a  proceeding  to  have  her  committed 
to  a  hospital  for  the  Insane,  the  condition 
nheieof  was  that  he  should  restrain  and 
take  proper  care  of  her  nntil  the  cause  of 
her  confinement  should  cease,  is  the  subject- 
matter  of  this  writ  of  error. 

On  the  complaint  of  the  husband,  the  wife 
was  apprehended,  taken  before  a  Justice,  and 
adjudged  to  be  insane,  on  February  23,  1915. 
Two  days  later  her  father  and  a  sister  ap- 
Iieared  and  took  her  into  their  care,  on  filing 
with  the  Justice  the  bond  required  by  the 
statute.  From  that  date  until  August  31, 
1915,  when  she  was  adjudged  to  have  been 
restored  to  sanity,  she  remained  at  the  home 
o{  her  father  and  received  from  him  and  her 
mother  such  care,  attention,  and  nursing  as 
she  required,  and  also  her  board.  Such  med- 
icines as  she  needed  were  furnished  by  her 
ftther,  at  an  expense  of  $14.60.  This  item 
asd  a  charge  of  $10  a  week  for  board  and 
narsing,  amounting  to  $263.86,  making  a  total 
of  $277.35,  constituted  the  claim  for  which 
the  action  was  brought.  The  Justice  render- 
ed a  Judgment  for  the  whole  amount  thereof 
and,  on  the  trial  in  the  circuit  court,  there 
was  a  verdict  by  direction  of  the  court,  for 
the  like  amount,  upon  which  Judgment*  was 
rendered. 

[1]  As  to  the  husband's  liability  for  sup- 
port of  his  insane  wife,  the  authorities  are 
in  considerable  conflict.  Differences  In  the 
circumstances  under  which  claims  for  such 
support  have  been  asserted  and  In  the  pro- 
Tisions  of  the  statutes  pertaining  to  the  sub- 
ject, may  afford  ground  for  reconciliation  of 
most  of  the  decisions  and  for  the  view  tbdt 
the  contradictions  found  therein  are  ap- 
parent rather  than  real.  In  some  Instances, 
sctlooB  were  brought  against  husbands  by 
liospitals  for  the  insane,  established  and 
mataitalned  by  law  and  at  public  expense. 
Under  such  circumstances,  there  is  no.  com- 
mon-law liability  or  right  of  recovery,  and 
liability,  therefore,  depends  upon  the  terms 
of  the  statute.  Richardson  r.  Stuesser,  125 
Wis.  66,  103  N.  W.  261,  60  L.  R.  A.  829,  4 
Aim.  C5as.  784;  Delaware  County  v.  McDon- 
ald, 46  Iowa,  170;  Noble  County  v.  Schmoke, 
51  Ind.  416;  Baldwin  v.  Douglas  County.  87 
Neb.  283,  55  N.  W.  875,  20  L.  R.  A.  850;  Watt 
▼.  Smith,  89  Cnl.  602,  26  Pac.  1071;  Bangor  v. 
Inbabltants  of  Wlscasset,  71  Me.  535.  As  no 
public  institution  seeks  recovery  In  this  case, 
much  of  the  law  referred  to  and  applied  in 
those  Just  cited  has  no  application.  In  some 
Jurisdictions,  It  is  held  that,  if  the  husband 
abandons  his  wife  and  so  causes  her  to  be- 
come a  public  charge,  county  and  township 
authorities  may  charge  him  with  her  main- 
tenance and  support,  on  common-law  prin- 
ciples. Howard  v.  Whetstone  Township,  10 
Ohio,  366;  Springfield  Township  v.  Demott, 
13  Ohio,  105;  Ooodale  v.  Lawrence,  88  N.  Y. 
613,  42  Am.  Rep.  259.    An  inquiry  very  sim- 


ilar to  the  one  presented  here  was  disposed 
of  In  Senft  v.  Carpenter,  18  R.  I.  545,  28  Atl. 
963. 

In  that  case  the  husband  had  placed  the 
wife- in  a  hospital  for  the  Insane,  from  which 
she  escaped.  Then  he  caused  her  to  be  ap- 
prehended and  taken  before  a  court  for  pro- 
ceedings under  the  lunacy  statute.  The  court 
released  her  upon  a  statutory  recognizance 
given  by  friends  and  relatives  who  took  upon 
themselves  her  care  and  maintenance.  The 
husband,  at  the  time,  objected  to  her  release 
under  the  recognizance,  and  notified  the 
plaintiff  that  he  would  not  pay  for  her  board 
at  his  residence,  but  would  pay  for  it  at  the 
hospital,  and  afterwards  provided  a  place  for 
her  outside  of  his  house  and  gave  notice  of 
the  fact  She  was  an  invalid  and  required 
much  care  and  attention,  and  she  persistent- 
ly refused  to  have  any  communication  with 
her  husband,  claiming  she  was  not  insane, 
and  that  her  confinement  was  wrongful.  On 
the  theory  of  right  in  the  wife  to  regain  her 
liberty,  by  means  of  the  recognizance  so  giv- 
en, and  then  pledge  the  husband's  credit  for 
her  support  and  maintenance,  in  the  exercise 
of  her  common-law  right.  In  the  event  of  hU 
wrongful  abandonment  of  her,  the  court  per- 
mitted the  plaintiff  to  recover. 

Our  statute  providing  for  release  and  pri- 
vate custody  is  like  that  of  Rhode  Island,  in 
all  substantial  particulars;  but  neither  stat- 
ute expressly  gives  the  custodian  right  of 
action  against  the  husband.  In  neither  state 
does  the  statute  contemplate  commitment,  if 
a  friend  or  relative  will  take  the  insane  per- 
son into  his  care  and  custody  and  execute  a 
bond  with  sufildent  security,  conditioned  for 
performance  of  his  duty  as  custodian.  Code 
1913,  c.  58,  5  10  (sec.  3335) ;  Barnes'  Code,  c. 
08,  i  5.  No  doubt  the  real  purpose  of  this 
provision  is  to  enable  friends  and  relatives  of 
persons  adjudged  to  be  Insane,  having  the 
means  to  provide  for  their  private  custody 
and  desiring  to  take  care  of  them,  to  prevent 
them  from  being  committed  to  public  asylums 
for  the  insane.  Under  the  law  as  it  was,  at 
the  date  of  the  commitment  In  question.  It 
was  the  duty  of  any  Justice,  suspecting  any 
person  in  his  county  to  be  a  lunatic,  to  issue 
his  warrant  requiring  such  person  to  be 
brought  before  him  for  inquiry  and  determi- 
nation  as  to  his  sanity.  It  was  interpreted 
as  authorizing  any  citizen  to  file  a  complaint 
charging  lunacy.  But  for  the  provision  for 
private  custody.  It  would  be  within  the  power 
of  any  citizen  to  cause  any  Insane  person  to 
be  confined  In  a  public  asylum  of  the  state, 
even  though  he  had  ample  property  and 
means  for  private  care  and  maintenance,  and 
beyond  the  power  of  a  husband  to  keep  his 
Insane  wife  at  home,  however  great  his  abil- 
ity to  provide  for  her  and  earnest  his  desire 
to  keep  her.  This  provision  may  not  be  a 
mere  means  of  regaining  liberty,  afforded  an 
Insane  person,  for  such  persons  have  no  con- 
stitutional or  statutory  right  of  liberty  In 
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the  ordinary  sense  of  the  term.  Nor  does 
this  provision  confer  it  upon  them.  It  mere- 
ly gives  a  right  of  private  custody  instead  of 
custody  by  public  officials  and  institutions. 

[2]  In  this  case,  however,  the  filing  of  the 
complaint  by  the  husband,  the  adjudication 
of  Insanity,  and  the  commitment  are  not  all 
of  the  circumstances  to  be  considered.  The 
husband  evidently  had  an  ulterior  motive  for 
commitment  of  his  wife  to  an  asylum.  He 
filed  the  complaint  and  had  her  adjudged  to 
be  insane,  without  notice  to  her  parents,  and, 
after  they  took  her  into  their  custody,  he  con- 
tributed absolutely  nothing  for  her  support, 
and  gave  her  no  care  or  attention.  Moreover, 
he  had  been  unfaithful  to  her.  He  had  given 
a  good  deal  of  his  time  and  attention  to  an- 
other woman,  had  taken  the  piano  from  the 
house,  ostensibly  to  have  it  repaired,  and 
had  never  returned  it.  These  circumstances 
throw  light  on  his  motive  for  the  legal  pro- 
ceedings and  his  failure  to  endeavor  to  make 
any  provision  for  her  private  custody  and 
care  or  to  contribute  thereto.  Taken  and  con- 
sidered altogether,  the  facts  and  circumstanc- 
es tend  very  strongly  to  prove  such  neglect 
and  abandonment  of  the  wife  as  will  sustain, 
under  the  common  law,  her  pledge  of  his 
credit  for  the  necessaries  of  life,  support, 
maintenance,  nursing,  and  medical  attention. 
They  are  all  fully  established  by  evidence 
none  of  which  is  contradicted;  the  defend- 
ant having  offered  no  testimony  whatever. 
In  Richardson  v.  Stuesser,  125  Wis.  66,  103 
N.  W.  281,  69  L.  R.  A.  829,  4  Ann.  Oas.  784, 
the  court  interprets  the  decision  in  Senft  v. 
Carpenter,  18  R.  I.  645,  28  Atl.  963,  as  being 
based  on  abandonment,  notwithstanding  the 
opinion  in  that  case  apparently  puts  the  de- 
cision on  a  different  ground.  In  Ooodale  ▼. 
Lawrence,  88  N.  T.  618,  42  Am.  Rep.  259,  the 
court  said: 

"A  husband  who  has  voluntarily  permitted  an 
insane  wife  to  absent  herself  from  his  house 
and  become  a  public  charge,  when  sued  for 
her  support  by  the  poor  authorities,  is  estop- 
ped from  denymg  that  she  is  a  pauper." 

Similarly,  it  may  be  said  that  a  husband 
causing  his  Insane  wife  to  be  committed  to 
an  asylum,  under  circumstances  indicating 
desire  to  get  rid  of  her,  may  be  deemed  to 
have  abandoned  her,  in  such  sense  as  legally 
Justifies  any  person  in  furnishing  her  the  nec- 
essaries of  life,  on  his  credit  Neglect  of 
duty  or  misconduct  tantamount  lu  law  to 
abandonment  or  desertion  seems  to  be  the 
ground  on  which  recoveries  In  cases  of  this 
class  have  been  allowed,  and  in  few,  if  any, 
instances  have  they  been  denied.  In  the  ab- 
sence of  actual  substitution  of  support  by 
the  public  for  that  ordinarily  imposed  upon 
the  husband  by  law.  Such  substitution  was 
thwarted  by  legal  intervention  of  the  wife's 
father,  and  the  facts  and  circnmstances  es- 
tablish conditions  under  which  recovery  is 
generally  permitted.  The  element  of  legal 
procedure  Involved  constitutes  no  Insuperable 


obstancle.  Courts  often  look  beyond  that  for 
Intent  and  purpose  determinative  of  ques- 
tions of  right.  State  t.  Emblem,  60  W.  Va. 
678,  49  S.  E.  554. 

These  principles  and  conclusions  sustain 
the  action  of  the  court  in  directing  a  verdict 
for  the  plaintiff,  wherefore  the  Judgment  will 
be  affirmed. 

(79  W.  Va.  687) 
KANE  &  KEY^ER  HARDWARE  CO.  t. 
COBB  et  aL     (No.  3222.). 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  13,  1917.) 

(Syllabua  by  the  Court.) 

1.  JuDGKEKT    «=»527 — Construction— Opiw- 

lON. 

Courts  of  record  speak  through  the  Judg- 
ments or  decrees  entered  upon  their  records, 
and  where  a  judgment  or  decree  is  unambiguous, 
an  opinion  delivered  by  the  judge  rendering  it 
at  the  time  the  same  is  entered  will  not  be  look- 
ed to  to  give  such  judgment  or  decree  an  effect 
different  from  that  wmch  clearly  follows  from 
the  language  used. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  970.] 

2.  Mechanics'   Liens  «=>&4,   161(4)— Riohts 
OF  SuBcoNTRACTOB— Interest. 

The  effect  of  our  mechanic's  lien  laws  is  to 
give  to  a  party  doing  work  or  furnishing  ma- 
terial for  the  construction  of  a  building,  when 
such  party  is  a  subcontractor,  the  same  right 
to  subject  the  building  to  the  satisfaction  of  his 
claim  as  he  has  against  the  principal  contrac- 
tor, and  in  case  he  resorts  to  a  lien  upon  said 
building  to  satisfy  his  claim  for  work  done  or 
material  furnished  thereon,  he  Is  entitled  to 
collect  interest  from  the  time  his  debt  is  due 
and  payable. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  126,  283,  606.] 

8.  Appeal  and  Rbhob  «=»1022(3)— Findings 

— Conclusiveness. 
The  finding  of  a  commissioner  based  upon 
conflicting  evidence  and  confirmed  by  the  circuit 
court  is  entitled  to  great  weight  on  appeal,  and 
will  not  be  reversed  unless  plainly  wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4016.] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Suit  to  enforce  mechanics'  liens  by  Kane  & 
Keyser  Hardware  Company  against  W.  H. 
Cobb  and  others.  Decree  for  plaintiff,  and 
defendant  Cobb  appeals.    Affirmed. 

Arnold  &  Arnold,  of  Elklns,  for  appellant 
Talbott  &  Hoover,  of  Elklns,  for  appellee. 

RITZ,  J.  In  the  year  1903  the  defendant 
W.  H.  Cobb,  being  the  owner  of  a  lot  In  the 
city  of  EUklns,  entered  Into  a  contract  with 
the  defendants  Hobbs  &  Co.  to  erect  for  him 
on  said  lot  a  three-story  building  at  the  con- 
tract price  of  (35,797.  The  contractors  en- 
tered upon  the  work,  but  before  the  comple- 
tion of  the  building  became  embarrassed  to 
such  an  extent  that  an  Involuntary  petition 
In  bankruptcy  was  filed  against  them  in  the 
federal  District  Court  The  plaintiff  and  the 
defendants  L.  O.   Wolfe  and  the   Randolph 
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Company,  a  corporation,  had  furnished  ma- 
terial to  the  contractors  to  be  used  in  the 
construction  of  this  building,  and  they  gave 
notice  to  the  owner  and  filed  their  mechan- 
ics' liens  in  the  o£9ce  of  the  derk  of  the 
coanty  court  of  Randolph  county  against  the 
building  of  the  defendant  Cobb  for  the 
amounts  remaining  unpaid  to  them  by  the 
defendants  Hobbs  &  Co.  This  suit  was  then 
brought  to  enforce  such  mechanics'  liens. 
Shortly  after  the  institution  thereof  such 
proceedings  were  had  on  the  involuntary  i)e- 
tition  in  bankruptcy  against  the  contractors 
that  they  were  adjudged  bankrupt,  and  after 
a  trustee  in  bankruptcy  had  been  appointed 
a  petition  or  bill  was  filed  in  the  federal 
District  Court  asking  that  the  plaintiff  here 
and  the  other  defendants  holding  mechanics' 
liens  l>e  enjoined  from  prosecuting  this  suit 
until  the  estate  of  Hobbs  &  Co.  was  wound 
up  in  the  bankruptcy  court  This  relief  was 
granted.  The  trustee  in  bankruptcy  under 
authority  from  the  court  of  bankruptcy  com- 
pleted the  building,  as  well  as  some  other 
contracts  which  Hobbs  &  Co.  had,  and  upon 
the  completion  of  It  and  the  payment  of  the 
expenses  of  such  completion  there  remained 
out  of  the  contract  price  the  sum  of  $1,492.- 
28.  The  bankruptcy  court  then  decreed  that 
the  parties  holding  the  mechanics'  liens 
which  are  in  question  here  were  entitled  to 
be  preferred  to  the  general  creditors  in  the 
distribution  of  this  sum  of  money,  and  fixed 
the  amount  of  their  debts  as  follows: 

"And  the  court  doth  further  find,  ascertain,  and 
decree  that  the  amount  of  surplus  collected  or 
to  be  collected  by  said  trustees  as  assets  of 
Hobbs  &  Co.  on  account  of  the  contract  for  the 
erection  of  the  W.  H.  Cobb  building  is  the 
amount  ascertained  and  reported  by  said  special 
master  in  bis  report,  to  wit,  the  sum  of  $1,- 
402.29,  and  that  the  debts  owing  by  Hobbs  & 
Co.  entitled  to  participate  in  the  distribution  of 
said  $1,492.29  (after  paying  thereout  its  pro- 
portionate share  of  the  costs  and  allowances  in 
this  proceeding)  are  the  following,  that  is  to 
say:  The  Kane  &  Keyser  Hardware  Company, 
$2,711.11 ;  the  Kane  &  Keyser  Hardware  Com- 
pany, $46.84;  the  Elkins  Planing  Mill  Com- 
pany, $412.98;  the  Randolph  Company,  $299.24; 
L.  Creed  Wolfe,  $458.53.''^ 

Under  this  direction  the  trustee  In  bank- 
ruptcy paid  out  of  the  $1,492.29  the  share  of 
the  costs  and  allowances  made  in  said  bank- 
ruptcy case  properly  chargeable  against  this 
fund,  to  wit,  the  sum  of  $758.09,  and  the  re- 
mainder he  disbursed  to  the  holders  of  the 
mechanics'  liens  ratably. 

The  circuit  court  in  ascertaining  the 
amoant  of  the  liens  involved  In  this  suit 
gave  credit  for  the  amount  actually  received 
by  the  creditors,  but  the  appellant  claims 
that  their  liens  should  have  been  credited 
wltb  the  total  amount  of  the  $1,492.29.  The 
decree  entered  by  the  federal  district  Judge, 
as  appears  from  the  quotation  above,  provid- 
ed for  the  payment  of  the  proportionate  part 
of  the  costs  and  allowances  out  of  this  fund, 
and  the  distribution  of  the  balance  of  it  to 
these  Hen  creditors.  We  think  this  was  the 
decree  which  was  Justified  by  the  circum- 


stances. There  was  no  reason  for  these  me- 
chanic's lienholders  being  brought  into  the 
bankruptcy  proceeding,  and  their  right  to  en- 
force their  lien  suspended,  except  for  the 
benefit  of  the  appellant,  Cobb,  In  order  that 
it  might  be  determined  how  much  would  l>e 
paid  on  these  liens  out  of  the  estate  of  the 
contractors,  Hobbs  ft  Co.,  before  appellant 
was  compelled  to  pay  the  balance.  What- 
ever expenses  or  coste  were  incurred  in  as- 
certaining this  amount  and  In  having  its  ap- 
plication made  to  the  debts  was  for  his  bene- 
fit, and  he  was  properly  charged  with  it. 
,  [1]  E}ven  if  this  were  not  true,  the  decree 
of  the  bankruptcy  court  is  conclusive  upon 
this  question,  and  it  is  unambiguous  in  its 
direction.  It  is  insisted  by  the  appellant, 
however,  that  the  opinion  of  the  federal  dis- 
trict Judge  handed  down  at  the  time  that  his 
decree  was  entered  contains  a  contrary  di- 
rection, and  provides  that  the  total  amoant 
of  the  $1,492.29  should  be  credited  upon  the 
debts,  notwithstanding  that  part  of  it  is  tak- 
en for  the  payment  of  costs  and  expenses. 
Judgments  and  decrees  entered  by  courts  are 
the  instruments  through  which  they  elect  to 
spealc,  and  while  we  might  look  to  the  opin- 
ion of  the  Judge  delivered  at  the  time  the  de- 
cree was  entered  to  explain  the  meaning  of 
ambiguous  or  equivocal  terms  in  the  decree 
if  there  were  such,  we  cannot  look  to  the 
opinion  in  this  case,  because  the  decree  is 
unambiguous  and  clearly  expresses  upon  its 
face  the  disposition  to  be  made  of  this  fund. 
There  is  no  merit  in  this  assignment  of  er- 
ror. 

[2]  In  ascertaining  the  amounts  due  to  the 
various  mechanic's  lienholders  the  circuit 
court  allowed  interest  upon  the  debts  from 
the  time  they  were  due  until  the  date  of  the 
entry  of  the  decree.  This  is  complained  of, 
and  it  is  insisted  by  the  appellant  that  the 
holders  of  these  mechanics'  liens  are  not  en- 
titled to  Interest,  that  he  is  not  withholding 
any  money  which  he  owes  to  the  creditors, 
but  that  he  is  simply  made  to  pay  another 
person's  debt,  by  reason  of  the  mechanic's 
lien  statute,  and  that,  because  the  mechan- 
ic's lien  statute  does  not  provide  that  inter- 
est shall  be  allowed  upon  said  debts,  he 
should  not  be  compelled  to  pay  It  The  effect 
of  the  mechanic's  lien  statute  is  to  put  the 
property  upon  which  the  work  is  done,  or  for 
the  construction  of  which  the  material  Is  fur- 
nished, in  the  place  of  the  ctmtractor,  and 
to  make  such  property  liable  to  the  same  ex- 
tent and  as  fully  as  the  contractor  himself  U 
liable  to  the  party  performing  the  work  or 
furnishing  the  materials.  This  view  is  fully 
sustained  by  all  of  the  authorities.  Jones  on 
Liens,  {  1609 ;  Phillpps  on  Mechanics'  Liens, 
§  214;  Bolsot  on  Mechanics'  Liens,  §  656; 
Rockel  on  Mechanics'  Liens,  |  126;  20  Am, 
&  Eng.  Bncy.  Law,  p.  451 ;  Bailey  v,  Hull,  11 
Wis.  289,  78  Am.  Dec.  706;  Porbes  v.  Wil- 
lamette Fails  Electric  Co.,  19  Or.  61,  23  Pac 
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It  Is  contended  farther  that  the  lien  of 
the  Kane  &  KeTser  Hardware  Company  Is  In- 
valid, or  at  least  partially  so,  for  the  reason 
that  It  appears  that  notice  was  not  given  of 
the  Intention  to  file  a  mechanic's  lien  within 
85  days  after  the  material  was  furnished. 
This  notice  was  given  within  35  days  after 
the  last  items  of  material  were  furnished, 
but  the  greater  part  of  It  was  furnished  more 
than  35  days  prior  to  the  giving  of  the  notice. 
It  sufficiently  appears  from  the  evidence  that 
all  of  the  material  furnished  for  this  build- 
ing by  the  plaintiff  was  furnished  under  a 
contract  or  arrangement  between  it  and  the 
prlncli>al  contractor  for  furnishing  all  of  the 
hardware  to  be  used  In  this  building  so  long 
as  it  would  do  so  at  the  market  price.  Under 
this  agreement  it  furnished  the  liardware  de- 
sired by  the  principal  contractor  during  the 
progress  of  the  work  at  such  times  as  it  wag 
needed,  and  charged  therefor  the  price  agreed 
upon. 

"Where  It  la  specially  agreed  or  impliedly  un- 
derstood between  the  parties  that  the  account 
is  to  be  kept  open  and  continued  as  one  and  the 
same  continuous  transaction  and  course  of  deal- 
ing, the  account  will  be  considered  as  one  con- 
tinuous account  and  one  demand."  16  Am.  & 
Eng.  Ency.  of  Law,  40. 

Such  was  the  case  here,  as  found  by  tho 
circuit  court,  and  this  finding  appears  to  be 
Justified  from  the  facts  shown. 

The  validity  of  the  lien  in  favor  of  the 
Randolph  Company  Is  also  questioned;  the 
ground  of  complaint  being  that  some  of  the 
material  at  least  included  in  the  accotint  was 
not  used  in  the  construction  of  the  building. 
This  was  a  controverted  question  of  fact 
The  commissioner  found  in  favor  of  the  valid- 
ity of  the  lien ;  found  as  a  matter  of  fact  that 
the  material  was  used  in  the  construction  of 
the  building.  The  circuit  court  confirmed 
this  finding,  and,  it  not  appearing  to  this 
court  that  the  same  was  clearly  wrong,  such 
finding  of  fact  by  the  commissioner,  confirm- 
ed by  the  circuit  court,  will  not  be  disturbed 
here. 

The  lien  claimed  by  U  C.  Wolfe  is  also  at- 
tacked, it  being  contended  that  notice  of  bis 
purpose  to  claim  a  mechanic's  lien  was  not 
given  within  35  days  after  he  completed  his 
contract  for  the  plastering.  It  appears  that 
the  greater  part  of  his  work  was  done  more 
than  36  days  before  he  gave  notice  of  his 
intention  to  file  a  lien.  It  appears  from  his 
testimony  that  he  could  not  complete  bis 
contract,  however,  ontll  the  finishing  was 
placed  In  the  building;  that  after  this  finish- 
ing was  done  be  pointed  up  the  plastering 
aronnd  the  casings  and  put  the  white  coat 
on  the  top  floor;  that  this  he  was  required  to 
do  under  bis  contract,  and  also  was  directed 
to  do  by  a  written  order  from  the  contractor. 
The  appellant  Insists  ttiat  he  did  this  work 
simi^  to  have  an  item  of  work  wltliln  35 
days  of  the  time  he  gave  the  notice. 

[S]  This  was  a  question  of  fact  to  be  de- 


termined by  the  commissioner  before  whom 
the  cause  was  heard.  The  commissioner  hav- 
ing found  in  favor  of  the  lienor,  and  his 
findings  being  confirmed  by  the  circuit  court, 
the  same  will  not  be  disturbed  by  this  court 
under  the  circumstances  appearing  In  this 
case. 

Finding  no  error  in  the  decree  complained 
of,  we  affirm  the  same. 

"''^^'^  (79  W.  Va.  696) 

COPELAN  V.  SOHN  et  aL    (No.  3030.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  13,  1017.) 

(Syllahus  hy  fAe  Court.) 

1.  MOBTOAGES     <&=3372(3)— Shbrooation     «=» 

16  —  Sale  by  Trusteb  —  Bights  or  Pub- 
CHASES  — >  Rental  Valcb  —  Rkpaibs — Pay- 
ment or  Trust  Debt. 
A  Ixxia  fide  purchaser  of  land  from  a  trus- 
tee in  a  deed  of  trust  given  by  the  owner  to 
secure  a  creditor  who  obtains  possession,  im- 
proves the  property,  pays  the  taxes  thereon  and 
a  part  of  the  trust  debt,  and  thereafter  loses 
the  land  at  the  suit  of  the  owner  ia  diargeable 
with  the  fair  rental  value  of  the  land  during 
the  time  of  his  possession,  and  is  entitled  to  re- 
imbursement out  of  the  rents  for  necessary  re- 
pairs for  the  preservation  of  the  property  and 
taxes  paid,  and  to  be  subrogated  to  the  rights 
ot  the  trust  creditor  to  the  extent  bis  purchase 
money  has  been  applied  on  the  trust  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |S  1106-1108;  Subrogation,  Cent. 
Dig.  {{  3T,  41-43,  79.] 

2.  MoBTOAQES  <S=>372(3)— Sals  by  Tbcsiib- 
Rights  of  Pubchaseb— Irsubance. 

In  such  case,  where  the  owner  has  obligat- 
ed himself  to  keep  the  property  insured  against 
loss  by  fire  for  the  creditor'*  protection,  and 
in  his  deed  to  the  purchaser  the  trustee  baa 
likewise  required  the  same  thing  of  the  pui^ 
chaser,  and  the  purchaser  has  complied  with 
such  requirement,  and  the  owner  haa  not,  the 
purchaser  is  entitled  to  be  reimbursed  the  coat 
of  such  amount  of  insurance  as  it  was  the  duty 
of  the  owner  to  carry  on  the  property. 

[Ed.  Note.— For  oUier  cases,  see  Mortgage*, 
Cent   Dig.  {$  110&-1106.] 

Appeal  from  Gircnit  Court,  Mingo  Goonty. 

Suit  by  M.  C^pelan  against  Ell  Sohn  and 
others.  Decree  for  plaintiff,  and  defendant 
Eli  Sohn  appeals.    Modified  and  affirmed. 

Goodykoontz  &  Scherr,  S.  D.  Stokes,  and 
Wade  H.  Bronson,  aU  of  Williamson,  for  ap- 
pellant Wiles  &  Bias,  of  WilUamson,  for  ap- 
pellee. 

WILLIAMS,  J.  M.  Copelan  executed  a 
deed  of  trust  to  J,  C.  Wysor,  tinistee,  convey- 
ing his  house  and  lot  in  the  city  of  William- 
son to  secure  a  debt  of  $4,()po  which  he  owed 
M.  Elsenman.  By  the  terms  of  the  deed  a 
sale  was  not  to  be  made  for  five  years,  unless 
the  grantor  failed  to  apply  the  rents  derived 
from  the  property  after  thirty  months  from 
the  date  of  the  deed  as  payments  on  the  debt 
secured,  and  in  the  event  of  hla  failure  to  so 
apply  the  rent  the  entire  debt  was  to  become 
due  immediately,  and  the  tmstee  was  author- 
ized to  sell  the  property  upon  the  request  ot 
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tbe  cestni  qne  trust.  Cop«lan  also  agreed  to^ 
keep  the  property  Insnred  against  loss  by  fire 
for  tbe  protection  of  Elsenman.  The  proper- 
ty was  sold  by  the  trustee  and  purchased  by 
EU  Sohn  at  the  price  of  !m.50O,  $1,500  of 
which  he  paid  In  cash,  and  for  the  balance 
executed  his  two  notes  fear  $1,500  each,  pay- 
able In  one  and  two  years,  respectively,  from 
date.  The  trustee  conveyed  the  property  to 
him  -on  the  21st  of  November,  1910,  and  he 
Immediately  took  possession  of  It.  Copelan 
then  brought  this  suit,  praying  to  have  -the 
sale  and  conveyance  set  aside,  and  obtained 
the  relief  sought.  Upon  appeal  to  this  court 
by  defendant,  the  decree  of  the  drcnlt  court 
was  affirmed,  on  the  ground  that  the  sale  bad 
been  made  prematurely,  and  was  In  violation 
of  the  terms  of  the  trust,  and  the  cause  was 
remanded  for  further  proceedings.  75  W.  Va. 
83v  82  S.  E.  1016.  The  circuit  court  then  re- 
ferred the  cause  to  a  commissioner  to  state 
accoants  between  Copelan  and  Sohn,  charg- 
ing tbe  latter  with  tiie  rental  value  of  tbe 
property  during  tbe  time  he  was  In  posses- 
sion, and  the  former  with  the  amount  of  pur- 
chase money  which  Sohn  had  paid  on  the 
ESaenman  Hen,  the  improvements  he  had  put 
upon  the  property,  and  the  taxes  he  had  paid 
tbereon,  with  interest.  The  commissioner 
filed  bis  report  April  1,  1915,  and  numerous 
exceptions  were  taken  to  it  by  both  plaintiff 
and  defendant  The  court  overruled  all  of 
plaintiff's  and  nearly  all  of  defendant's  ex- 
ceptions, except  his  sixth,  which  was  sus- 
tained. That  exception  related  to  the  rejec- 
tion of  a  claim  of  $30  for  repairing  floors, 
wbi<^  tbe  court  considered  a  proper  claim 
and  allowed  It  From  a  written  opinion  pre- 
pared by  tbe  chancellor  it  appears  that  he 
examined  carefully  every  item  of  the  commis- 
alonei's  account,  corrected  some  mistakes  in 
his  calculations  of  interest  and  gave  Sohn 
credit  for  some  small  items  which  had  been 
rejected  by  the  commissioner,  and  struck  out 
otbers  with  which  he  had  been  improi>erly 
credited.  The  chancellor  thus  ascertained 
there  was  due  from  Copelan  to  Sohn  the  sum 
of  $489.12,  as  of  the  Ist  of  March,  1916,  in- 
stead of  $469.42,  as  found  by  the  commission- 
er, and  decreed  that  Copelan  pay  said  sum 
of  $499.12  to  Sohn,  holding  It  to  be  a  lien  upon 
tbe  property,  of  equal  dignity  with  tbe  un- 
paid balance  dne  on  the  Elsenman  Hen,  which 
he  ascertained  to  be  $1,820.34,  as  of  March 
1, 1915,  and  decreed  to  be  paid  by  Copelan  to 
Jeanne  Elsenman,  executrix  of  M.  Elsenman, 
deceased,  and  provided  for  a  sale  of  the  proi>- 
erty  in  the  event  the  liens  were  not  discharg- 
ed In  tlilrty-  days  from  the  adjournment  of 
tbe  term.  Sohn  has  appealed,  assigning  nu- 
merous errors.  It  is  unnecessary  to  discuss 
them  seriatim  in  this  opinion,  as  all  of  them 
are  to  be  determined  according  to  the  same 
general  principles  of  equity.  This  case  Is 
similar  to  Llskey  v.  Snyder,  66  W.  Va.  149, 
66  S.  E.  702,  and  the  principles  there  applied 
are  applicable  here. 
[1]  Considering  the  character  of  tbe  items 


rejected,  as  not  being  in  the  natnre  of  perma- 
nent improvements,  we  fail  to  see  wherein 
the  chancellor  has  departed  from  correct 
principles  governing  cases  of  this  character. 
Many  of  Sohn's  charges  were  properly  reject- 
ed, because  they  were  in  the  nature  of  trade 
fixtures,  such  as  electric  lamps  and  fans, 
placed  in  tbe  buildhig  at  the  Instance  of  his 
tenant  for  his  own  convenience,  and  which, 
under  tbe  terms  of  lease,  he  had  a  right  to 
remove  from  the  building,  and  others  because 
they  were  not  essential  to  the  preservation 
of  the  building,  or  added  nothing  to  its  value. 

Sohn  had  iMssesslon  from  November  21, 
1910,  to  November  21,  1914.  The  lower  story 
of  the  building  was  used  for  a  retail  store- 
room, and  the  upper  rooms  for  a  dwelling. 
When  Sohn  purchased,  November  21,  1910, 
the  storeroom  was  occupied  by  one  L.  S. 
Spauldiug  under  a  lease  from  Copelan  made 
prior  to  the  trustee  sale  Eind  extending  to 
May  21,  1911,  at  a  rental  of  $40  per  month. 
Sohn  immediately  raised  his  rent  to  $60  per 
month,  and  for  the  six  months  the  building 
was  occupied  by  Spauldlng  tbe  commissioner 
charged  Sohn  with  $360  rent,  and  interest 
thereon  to  March  1,  1915,  making  a  total  for 
this  period  of  $446.  Both  parties  excepted 
to  this  item,  Copelan  because  tbe  commis- 
sioner did  not  charge  Sohn  at  tbe  rate  of 
$100  per  month,  that  being  tbe  rental  value 
of  the  property,  and  Sohn  because  he  was  not 
given  credit  for  $80  rent  proven  to  be  due 
from  Spauldlng,  and  not  paid.  Sohn's  liabil- 
ity to  Copelan  depends,  not  upon  what  he 
actually  made  or  could  have  made  by  renting 
the  property,  but  upon  its  fair  rental  value, 
which  is  proven  to  be  $100  per  month.  Hence 
this  charge  was  properly  allowed.  For  the 
remainder  of  the  time,  except  from  May  21 
to  June  1,  1911,  when  tbe  house  was  vacant 
on  account  of  some  repairs  being  made,  Sohn 
is  charged  with  rent  at  the  rate  of  $100  a 
month.  The  time  being  thirty-six  months, 
the  amount  is  $3,600,  to  which  Interest  is 
added.  Sohn  insists  that  he  collected  only 
$3,150  rent  for  that  period,  and  should  not  be 
charged  with  more  than  he  actually  received. 
This  contention  is  not  supported  by  tbe  law. 
He  is  chargeable  with  tbe  fair  rental  value 
of  the  property,  whether  be  actually  collects 
tbe  rent  or  not  Llskey  v.  Snyder,  supra.  He 
leased  the  property  for  the  three  years  to  one 
Sbein  at  a  stipulated  rental  of  $100  a  month, 
payable  monthly,  and  it  is  proven  by  tbe  un- 
contradicted testimony  to  be  worth  at  least 
that  sum.  Some  witnesses  say  It  is  worth 
more.  Sohn's  reducing  tbe  rent  to  $85  a 
month  for  part  of  the  time,  at  the  request  of 
bis  tenant  does  not  affect  his  liability  to 
Copelan  for  the  full  rental  value. 

[2]  During  tbe  time  Sohn  had  possession 
he  paid  premiums  for  Are  insurance  on  the 
property  to  the  amount  of  $333.20.  The  com- 
missioner rejected  all  of  bis  claim  on  that 
account,  except  $107.78,  tbe  amount  of  pre- 
miums unearned  at  the  time  Copelan  regain- 
ed possession,  and  for  which  Copelan  receiv-,  |' 
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ed  credit  on  relnsarance.  Sohn  excepted, 
and,  his  exception  being  overruled,  he  assigns 
as  error  the  rejection  of  this  claim.  Having 
purchased  In  good  faith,  he  was  entitled  to 
the  same  degree  of  protection,  at  least,  as 
the  law  accords  to  a  mortgagee  in  possession. 
Copelan  had  bound  himself  to  keep  the  prop- 
erty insured  for  the  protection  of  his  credi- 
tor, Elsenman.  If  he  had  failed  to  do  so, 
Elsenman  or  Wysor,  the  trustee,  could  have 
insured  It  at  his  expense;  and  in  his  deed 
to  Sohn  the  trustee  required  him  (Sohn)  to 
keep  It  insured  to  protect  the  same  debt  Be- 
ing thus  bound  to  bear  the  expense  of  insur- 
ance, it  is  immaterial  to  Copelan  whether  it 
was  paid  by  the  trustee  or  by  Sohn,  as  the 
one  who  paid  it  would  be  performing  his  ob- 
ligation, and  would  be  oititled  to  be  reim- 
bursed by  him.  However,  he  Is  not  necessari- 
ly bound  for  the  cost  of  all  the  insurance  car- 
ried by  Sohn.  A  part  of  th<«  time  Sohn  car- 
ried as  much  as  $7,000  Insurance  on  the 
bnildlng.  A  portion  of  this  was  evidently  for 
his  own  protection,  and  not  alone  in  fulfill- 
ment of  his  undertaking  with  the  trustee. 
Four  thousand  dollars  being  the  amount  of 
the  debt  which  it  was  Copelan's  duty  to  pro- 
tect by  Insurance,  It  is  only  just  and  equita- 
ble that  he  should  reimburse  Sohn  to  the  ex- 
tent of  the  cost  of  that  amount  of  Insurance 
for  a  period  of  four  years,  the  time  Sohn  had 
possession.  It  appears  from  the  testimony 
of  Allen  E.  Kllngel,  an  insnrance  agent,  that 
the  premium  on  $7,000  fire  insurance  for  a 
period  of  six  years  would  be  $333.20.  With 
these  figures  as  a  basis,  we  estimate  the  pre- 
mium on  $4,000  insnrance  for  a  period  of 
four  years  to  be  $126.92,  which,  with  interest 
to  March  1,  1910,  aggregates  $159.92.  The 
amount  of  money  decreed  to  be  paid  by  Cope- 
lan to  Sohn  will  be  increased  by  adding  to  it 
the  above  sum,  so  as  to  make  the  recovery 
$659.04,  with  interest  thereon  from  March  1, 
1915,  nnttl  paid,  instead  of  $499.12;  and,  as 
thus  corrected,  the  decree  will  be  affirmed, 
with  costs  of  this  appeal  to  appellant; 


(79  W.  VfU  682) 

CORR.ICK  T.  WESTERN  MARYLAND  RT. 
CO.    (No.  3066.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  13,  1917.) 

(Syllabus  ly  the  Court.) 
1.  Pasties  <^=>95(5y— Pleading   e=>248(ll)— 

DeCLAKATION    —    DISCRETION    OF    PaBTT    — 
AUENDliBNT. 

A  declaration  and  summons  describice  a  de- 
fendant corporation  by  the  name  of  "Western 
Maryland  luiilroad  Company,"  whereas  its  true 
name  is  "the  Western  Maryland  Railway  Com- 
pany," nay  be  amended  on  motion  by  inserting 
uerein  the  correct  name,  and  such  amendment 
does  not  introduce  a  new  defendant  or  a  new 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dw.  8  164;    Pleading,  Cent.  Dig.  K  611,  687, 


5.] 


i.  New  Tbial  «=376(4)— Excessive  Damages 
—Setting  Aside  Vebdict. 
To  warrant  the  setting  aside  of  a  verdict 
awarding  damages  for  a  personal  injury  solely 
on  the  ground  of  ezcessiveness,  the  amount 
must  be  so  large  as  to  convince  the  court  that 
the  jury  were  actuated  by  improper  motives. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  155.] 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  M.  D.  L.  Corrick  against  the 
Western  Maryland  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

E.  A.  Bowers^  of  Elklns,  and  Harry  H.  By- 
rer,  of  Philippi,  for  plaintiff  in  error.  Wm. 
T.  George,  H.  J.  Wilcox,  and  J.  Blackburn 
Ware,  all  of  Philippi,  for  defendant  in  error. 

WILLIAMS,  J.  To  a  Judgment  recovered 
by  plaintiff  for  a  personal  injury,  alleged  to 
have  been  received  while  he  was  a  passenger 
on  defendant's  railroad  train,  caused  by  a 
collision  with  a  car  standing  on  the  switch, 
defendant  obtained  this  writ  of  error. 

[1]  The  name  by  which  defendant  is  des- 
ignated in  the  declaration  and  in  the  sum- 
mons is  "Western  Maryland  Railroad  Com- 
pany." Service  was  made  upon  H.  C.  Mc- 
Coy, defendant's  depot  agent,  at  Bellngton, 
and  the  sheriff's  return  likewise  misnames 
the  defendant  It  was  agreed  between  coun- 
sel at  the  bar  of  the  court  that  defendant 
succeeded  to  the  property  rights  of  the  West- 
em  Maryland  Railroad  Company  in  the 
year  1909,  and  owned  and  operated  the  rail- 
road and  the  train  on  which  plaintiff  was 
injured,  and  that  its  correct  name  Is  "the 
Western  Maryland  Railway  Company." 
Plaintiff  was  thereupon  permitted  to  amend, 
and  did  amend  his  declaration  and  summons 
by  inserting  the  word  "Railway"  In  place  of 
the  word  "Railroad,"  in  defendant's  name, 
and  upon  his  motion  the  sheriff  was  permit- 
ted to  amend  his  return  upon  the  summons 
by  making  a  similar  correction.  The  allow- 
ance of  these  corrections  is  assigned  as  error, 
on  the  ground  that  the  effect  was  to  substi- 
tute a  new  defendant  and  was  equivalent  to 
bringing  a  new  action.  Although  the  name 
by  which  defendant  was  erroneously  describ- 
ed was  the  true  name  of  its  predecessor  in 
title,  and  appears  not  to  have  surrendered  its 
franchise,  still  plaintiff  supposed  it  was  the 
proper  name  of  defendant  He  was  evident- 
ly endeavoring  to  describe  the  corporation 
that  owned  and  operated  the  train  on  which 
he  was  Injured,  and  no  confusion  could  pos- 
sibly arise  from  the  fact  that  tl)ere  was  an- 
other railroad  company  of  the  exact  name 
by  which  plaintiff  undertook  to  describe  de- 
fendant. It  owned  no  tracks  and  operated 
no  trains,  and  the  employment  of  its  name 
was  simply  a  mistake  in  attempting  to  de- 
scribe defendant  The  law  is  liberal  respect- 
ing the  right  to  correct  mistakes  of  this 
character,  including  also  the  right  to  have 
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the  sheriff  correct  his  return  to  make  It  con- 
form to  the  fiict  That  oflScer  had  served  the 
Bummons  on  defendant's  depot  agent  and 
bad  simply  mlsdescrlhed  him  In  his  return  as 
the  agent  of  the  Western  Maryland  Railroad 
Comi>any. 

Section  14,  c  126,  Code  (sec.  4768),  pro- 
vides: 

"No  pleas  in  abatement  for  a  misnomer  shall 
be  allowed  in  any  action;  bat  in  a  case  wherein, 
but  for  tills  section,  a  misnomer  would  have 
been  ideadable  in  abatement,  the  declaration 
and  summons  may,  on  the  motion  of  either  par- 
ty, and  on  the  affidavit  of  the  right  name,  b« 
amended  by  inserting  the  same  therein." 

An  affidavit  was  rendered  unnecessary  In 
this  case  by  the  agreement  of  counsel  as  to 
the  correct  name.  See,  also,  Vamey  &  Evans 
V.  Hutchinson  Lumber  &  Mfg.  Co.,  64  W.  Va. 
417,  63  S.  B.  203,  and  Grafton  Grocery  C3o. 
V.  Home  Brewing  Co.,  60  W.  Va.  281,  64  S. 
E.  ^d. 

The  second  assignment  Is  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  de- 
fendant on  the  ground  that  plalntltTs  action 
was  barred ;  the  theory  being  that  the 
amendment  had  the  effect  of  bringing  a  new 
action,  and,  more  than  one  year  having  elaps- 
ed between  the  time  of  Injury  and  the  amend- 
ment, the  action  was  barred.  This  theory 
is  not  correct  The  amendment  bad  no  such 
effect,  and  plaintiff's  action  was  brought 
within  a  year  from  the  date  of  his  injury. 
Having  the  right  to  amend  the  declaration 
and  writ  In  order  to  correct  the  misnomer, 
and  having  done  so,  the  suit  dates  from  the 
issuance  of  the  original  writ,  and  not  from 
the  amendment. 

It  is  also  insisted  that  the  court  improper- 
ly instructed  the  jury  on  behalf  of  plaintiff. 
Only  one  instruction  was  given  at  his  request 
It  covers  nearly  two  pages  of  the  printed 
record,  and  it  is  not  necessary  to  incumber 
the  reports  by  copying  It  into  this  opinion. 
It  saffices  to  say  that  counsel  for  defendant 
insist  that  it  assumes  the  fact  that  plaintiff 
was  actually  Injured,  whereas  it  should  have 
been  submitted  to  the  jury.  But,  as  we  in- 
terpret the  instruction,  the  criticism  of  it  is 
not  well  founded.  Its  first  four  lines,  if 
taken  alone,  do  appear  to  assume  the  ifact 
of  injury,  but,  reading  further  on,  we  find 
It  does  not  Beginning  about  the  twelfth 
line,  it;,  submits  the  fact  to  the  jury  in  the 
following  language: 

"And  that  by  reason  of  the  negligence  of  the 
defendant,  its  servants  and  agents  or  employes 
in  that  behalf,  the  plaintiff  was  injured  and 
is  entitled  to  recover  damages  for  such  injury," 
etc.  , 

This  submits  to  the  jury,  not  only  defend- 
ant's negligence,  but  plaintiff's  injury  as  well, 
two  Interdependent  facts,  both  of  which  had 
to  exist  to  confer  right  of  action. 

Plaintiff  took  passage  on  defendant's 
train  at  Belingttn  to  go  to  Harding.  As  the 
train  was  pulling  out  from  the  station  it  ran 


Into  an  open  switch,  and  the  engine  collided 
with  a  freight  car  standing  thereon.  The 
Impact  demolished  the  pilot,  jarred  the  glass 
out  of  the  windows  in  the  front  of  the 
coach  near  where  plaintiff  was  sitting,  and 
threw  him  forward  across  the  back  of  the 
seat  la  front  of  him.  He  testified  that  in 
trying  to  catch  hold  of  something  to  pre- 
vent his  being  thrown  down,  he  sprained  his 
wrist;  that  immediately  after  the  accident 
a  brakeman  passed  through  the  coach  and 
inquired  If  any  one  was  hurt,  and  plaintiff 
told  him  bis  wrist  was  hurt,  but  that  be  did 
not  know  whether  it  was  broken.  Plaintiff 
is  corroborated  by  Otha  Hayes,  who  was  rid- 
ing in  the  same  seat  with  him,  but  the  brake- 
man  denies  plaintiff  told  him  he  was  hurt. 

[2]  It  is  Insisted  that  the  verdict  is  ex- 
cessive and  should  have  been  set  aside. 
There  is  no  inflexible  rule  by  which  damages 
for  personal  injuries  can  be  determined  with 
mathematical  precision,  and  the  law  intrusts 
the  matter  to  the  sound  judgment  of  the  jury. 
They  are  necessarily  given  wide,  but  not  un- 
limited, latitude  in  arriving  at  such  amount 
as  would  be  a  just  compensation  for  the 
wrong,  and,  unless  the  damages  assessed  by 
them  are  so  excessive  as  to  convince  the 
court  they  were  influenced  by  Improper  mo- 
tives, it  has  no  right  to  set  the  verdict  aside. 
It  will  not  set  aside  a  verdict  simply  be- 
cause it  would  not  have  been  willing,  if  sit- 
tlDg  as  a  juror,  to  assess  so  large  an  amount. 
The  court  has  no  right  to  substitute  its  judg- 
ment in  such  matters  for  that  of  the  jury. 
There  is  testimony  tending  to  prove  that 
plaintiff's  wrist  was  in  a  healthy  and  normal 
condition  before  the  accident;  that  it  was 
severely  sprained  as  a  result  of  the  rail- 
road accident  and  since  that  time  has  been 
swollen,  and  that  plaintiff  has  been  unable  to 
use  it  without  considerable  pain,  and  that, 
although  nearly  two  years  had  elapsed  be- 
fore the  trial,  his  wrist  was  then  no  better ; 
that  he  was  having  It  treated  by  a  physician, 
and,  by  his  direction,  he  had  it  in  splints  ft 
good  portion  of  the  time.  Plaintiff  is  a  stom. 
mason  and  also  a  fftrmer,  able  to  earn  from 
$2  to  ^  a  day.  He  testified  that  since  the 
accident  he  had  not  been  able  to  use  his  wrist 
or  work  at  his  trade,  and  there  is  also  expert 
testimony  to  the  effect,  not  only  that  the,  in- 
jury was  caused  by  the  accident,  but  that  it 
is  permanent  in  character.  Defendant  pro- 
duced a  good  deal  of  testimony  tending  to 
prove  the  condition  of  plaintiffs  wrist  was 
the  result  of  rheumatism,  and  that  he  had 
been  afflicted  with  it  prior  to  the  accident 
But  those  were  questions  which  had  to'be  de- 
termined by  the  jury  from  the  conflicting 
testimony,  and  we  cannot  say,  after  carefully 
considering  all  the  testimony  respecting  the 
cause  of  injury,  as  well  as  its  nature  and  ex- 
tent, that  the  jury  were  actuated  by  im- 
proper motives  in  assessing  plaintifTs  dam- 
ages, and  the  Judgment  will  be  affirmed. 


Digitized  by  V.J 


uogle 


460 


61  SOUTHEASTEBN  BBPORTBB 


(W.Va. 


(W  W.  Va.  ton 

LUTZ  Y.  WILLIAMS  et  aL    (No.  3064.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  13,  1917.) 

(Bi/Udbiu  by  the  Court.) 

1.  Pbincipai.  and  Aoent  «=>136(3)— Pebsom- 
Ai.  LiABiuTT  or  Agent. 

An  agent  of  a  disclosed  and  known  principal, 
conducting  a  checking  account  in  a  bank,  in  his 
own  name,  creating  an  overdraft  therein,  and 
executing  his  own  checks  on  another  bank  to 
make  the  overdraft  good,  makes  himself  indi- 
vidually liable  to  the  bank. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  fj  448-150,  479.] 

2.  Novation  «=>S— Pebsonai.  Liabiutt  of 
Aoent— Elkctioh  to  Hoold  Principai.. 

In  such  case,  the  doctrine  of  dischnrjte  of 
the  agent  by  election  to  hold  the  principal  for 
the  debt  does  not  apply,  and  subsequent  accept- 
ance by  the  bank  of  notes  of  the  principal  for 
the  debt  and  collateral  security  therefor  does 
not  release  the  agent. 

[Ed.   Note.— For   other   cases,   see  Novation, 
Cent.  Dig.  {  5.] 
8.  Novation  «=>5  —  Pebsonai.  Liabilitt  of 

Aoent— Election  to  Hold  Principal. 
A  contract  between  the  principal  and  the 
bank,  to  which  the  agent  is  not  a  party,  reciting 
acceptance  of  the  notes  and  securities,  the  agen- 
cy and  the  indebtedness  of  the  principal,  but  not 
releasing  the  agent  nor,  in  terms  or  by  implica- 
tion, making  the  notes  payment  of  the  debt,  does 
not  ellect  a  novation  of  the  debt. 

[Ed.   Note.— For   other   cases,  see   Novation, 
Cent  Dig.  {  6.] 

4.  Principal  and  Surety  <&=»5  —  Relation 
or  Parties— Individual  Liabilitt. 

The  contracts  being  separate  in  such  case, 
there  is  no  suretyship  relation  between  the  prin- 
cipal and  agent,  imposing  duty  upon  the  bank  in 
its  transactions  with  them. 

[Dd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  6.] 

5.  Banks  and  Bankino  <8=»134(1,  4)— Depos- 
itors—Debts  or. 

A  bank  to  which  a  depositor  owes  a  matured 
debt  may  appropriate  a  general  deposit  of  the 
debtor  to  payment  of  the  debt;  but  it  has  no 
right  so  to  appropriate  or  apply  a  deposit  made 
by  the  debtor  for  a  known  special  purpose,  or 
under  a  special  agreement  that  it  may  be  check- 
ed out  or  withdrawn  for  specific  purposes. 

[E2d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  353.] 

6.  Garnishment  «=>56  —  Property  Subject 
TO— Special  DEPosiTa 

A  special  deposit  in  a  bank  is  snbject  to  gar- 
nishment. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  ${  HO,  111.] 

7.  Set-Oit  and  Counterclaix  $=>21— Rioht 
or  Set-Ow^Relinqui8hiient. 

The  statutory  right  of  set-off  may  be  waived 
or  relinquished  by  an  agreement  founded  upon  a 
valuable  consideration,  and  such  an  agreement 
may  be  implied  as  well  as  express. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {  25.] 

8.  Banks  and  Banking  «S9134(4)— Spxoiai. 
Deposits— Aobeement. 

By  its  acceptance  of  a  special  deporit  a 
bank  impliedly  binds  itself  not  to  set  off  against 
it  a  debt  due  it  from  the  depositor. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  356.] 


9.  Gabnishhent   ^s>86  —  Pboceedinob   — 

Pleading. 
In  a  proceeding  by  suggestion,  no  formal 
pleadings  are  required.  The  broad  issue  is 
whether  the  garnishee  owes  the  judgment  debtor 
anything  or  has  in  his  possession  any  property 
belonging  to  him. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  {{  15&-166.] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  D.  B.  Lutz  against  3.  E.  Wil- 
liams and  others.  There  was  judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Samuel  T.  Spears,  of  Elkins,  A.  M.  Cun- 
ningham, of  Parsons,  and  Neil  Cunningham, 
of  Elkins,  for  plaintiff  in  error.  Arnold  & 
Arnold  and  W.  B.  Maxwell,  all  of  Elkins,  for 
defendants  in  error. 

FOFFENBARGER,  J.  The  substantial  par- 
ties to  this  action  are  the  plaintiff,  Lutz,  and 
the  People's  National  Bank  of  Elkins,  a  gar- 
nishee, claiming  the  fund  in  controversy. 
On  the  Issue  duly  made  between  them,  there 
was  a  verdict  in  favor  of  the  garnishee,  ren- 
dered under  an  instruction  from  the  court 
and  Judgment  was  entered  accordingly.  Hav- 
ing a  Judgment  against  J.  R  Williams  for  the 
sum  of  $591.66  and  believing  the  bank  to  be 
indebted  to  him  In  the  sum  of  about  $1,500 
for  money  deposited  with  it,  the  plaintiff  pro- 
ceeded against  the  bank  by  a  suggestion 
based  upon  his  execution.  The  bank  founded 
its  defense  upon  a  claim  of  right  to  apply  the 
deposit  upon  an  alleged  indebtedness  from 
Williams  to  It,  and  this  defense  was  resisted 
upon  the  ground  that  the  indebtedness  due 
the  bank  was  not  that  of  Williams,  the  de- 
positor, but  of  one  Edwin  Eelton  for  whom 
Williams  acted  as  agent  at  the  time  of  the 
making  of  that  indebtedness,  and,  as  he  claim- 
ed, in  the  making  thereof,  and  also  upon  the 
ground  of  estoppeL  At  the  conclusion  of  the 
evidence,  the  court  refused  several  instruc- 
tions requested  by  the  plaintiff  and  gave  one 
peremptorily  requiring  the  Jury  to  find  for  the 
bank. 

The  Indebtedness  for  which  the  bank  claims 
the  deposit  was  incurred  in  November,  1909, 
and  the  deposit  Itself,  the  fund  in  controver- 
sy, was  made  In  August,  1912.  The  latter 
sum  represents  the  purchase  money  of  cer- 
tain timber  severally  sold  by  the  plaintiff 
and  six  other  persons  to  WiUlams  and  resold 
by  him  to  the  Virginia  Timber  Company. 
He  bought  without  money,  in  bis  own  right 
or  as  agent  for  the  Virginia  Timber  Company, 
expecting  to  paj  the  purchase  money  oat  of 
the  funds  to  be  paid  to  him  by  the  timber 
company,  when  the  timber  should  l>e  inspect- 
ed and  token  up.  Early  In  August,  1012, 
Williams  received  a  draft  from  the  timber 
company  on  aome  bank  in  Boston,  for  the  sum 
of  $1,247.06,  which  he  deposited  with  the 
People's  National  Bank,  taking  a  deposit  slip 
therefor,  in  the  form  of  a  receipt,  with  the 
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verbal  understanding,  however,  he  claims, 
that  be  shohld  not  check  out  the  money  It 
represented  until  after  payment  of  the  draft 
From  August  B,  to  August  12,  1912,  he  drew 
ten  cbecks  against  this  deposit  and  a  small 
amount  of  other  money  he  had  in  the  bank, 
only  two  of  which,  amounting  to  about  $175, 
were  paid.  The  draft  seems  to  have  been 
paid  August  9th,  and  on  August  12th  Williams 
was  notified  by  a  letter  from  the  bank  that 
the  deposit  had  been  credited  upon  his  alleg- 
ed Indebtedness  to  the  bank,  created  In  1909. 
Claiming  to  have  acted,  in  the  recjeipt  of 
this  money  and  the  deposit  of  the  draft,  as 
the  agent  of  the  Virginia  Timber  Ck>mpany, 
Williams,  together  with  the  payees  of-  the 
checka,  or  some  of  them,  brought  a  chancery 
suit  against  the  bank  to  compel  pajrment  out 
of  the  fund.  Finding  the  timber  company  un- 
willing to  acquiesce  In  this  theory  of  the  <!ase, 
the  chancery  suit  was  dismissed.  Then  WU- 
Uams  confessed  Judgment  In  favor  of  the 
payees.  This  proceeding  on  Lutz's  Judgment 
Is  conducted  under  an  agreement  that  the 
result  thereof  shall  be  binding  upon  the  other 
six  claimants  of  Interests  In  the  fund. 

In  the  making  of  the  debt  of  1909,  amount- 
ing to  $54S62J2,  three  parties  besides  the 
bank  were  concerned :  Edwin  Kelton,  located 
at  Columbus,  Ohio,  and  professing  to  do  a 
timber  business  for  himself  and  for  his  wife, 
aa  her  agent;  J.  B.  Williams,  located  at 
Elklns,  W.  Va.,  and  dalmlng  to  be  a  pur- 
diaslng  agent  for  Kelton ;  and  one  S.  S.  Leak, 
whose  location,  business,  and  place  of  resi- 
dence are  not  disclosed  by  the  record.  Kelton 
seems  to  have  done  business  in  his  own  name. 
In  a  Columbus  bank  and  in  a  bank  at  Roa- 
noke, Va.  Another  account  was  carried  in  the 
name  of  Williams,  In  the  People's  National 
Bank  of  Elklns.  The  account  In  the  last- 
named  bank  seems  to  have  commenced  in 
1900  and  to  have  run  until  November,  1909, 
when  a  large  overdraft  occurred.  From  Oc- 
tober 28,  1909,  until  November  9,  1909,  WU- 
liams  drew  seven  checks  against  his  account 
in  favor  of  Kelton,  ranging  from  $486.32  to 
$615.32,  in  amount,  and  aggregating  $3,694.61, 
and  three  in  favor  of  S.  S.  Leak,  aggregating 
about  $24200,  all  of  which  were  paid  by  the 
bank.  From  November  5,  1909,  until  Novem- 
ber 10,  1909,  WUUams  deposited  dieckfl 
amounttug  to  $7,835.42,  all  of  which  except 
three,  amounting  to  about  $1,760,  were  drawn 
by  Kelton,  and  those  so  drawn  were  protested 
and  never  paid.  On  November  8th,  Williams 
drew  his  own  check  on  the  First  National 
Bank  of  Roanoke,  for  the  sum  of  $2,700,  paya- 
ble to  J.  T.  Lingamfelter,  cashier  of  the  Peo- 
ple's National  Bank  of  Elklns,  and  on  No- 
vember 9,  1909,  one  of  like  character  for 
$1,486,  both  of  whldi  were  also  protested  and 
never  paid.  These  operations  resulted  In  an 
Indebtedness  of  $5,562.12  to  the  People's  Na- 
tional Bank  of  Elklns,  In  the  name  of  Wil- 
liams. 

Williams  denies  any  fraud  or  bad  faith  in 
these  transactions,  insisting  that  Kelton  was 


doing  a  timber  merchandising  business  In 
good  faith  and  that  he  represented  him  aa 
agent  therein,  with  the  knowledge  of  the 
officers  of  the  bank,  niey,  the  cashier  and 
assistant  cashier,  do  not  deny  that  he  rep- 
resented hlmslf  to  them  as  being  such  an 
agent,  but  the  former  strenuously  denies  that 
the  bank  dealt  with  him  la  his  alleged  repre- 
sentative capacity.  Williams  Insists  that  the 
checks  out  of  which  the  overdraft  arose  were 
drawn  In  the  regular  and  usual  course  of 
the  bnslBess,  as  conducted  through  the  banks, 
and  that  the  nonpayment  of  Kelton'a  checks 
deposited  by  him,  to  cover  his  own,  was  due 
to  Kelton's  failure  in  business,  and  that  the 
two  large  checks  drawn  by  him  failed  of  pay- 
ment for  the  like  reason ;  the  Roanoke  bank 
refusing  to  furnish  money  on  Kelton's  notes 
to  provide  for  them  agreeably  to  its  former 
practice. 

On  December  3,  1009,  a  contract  was  en- 
tered into  between  Edwin  Kelton  and  Laura 
B.  Kelton,  his  wife,  and  Edwin  Kelton, 
agent,  parties  of  the  first  part,  and  the  Peo- 
ple's National  Bank  of  Elklns,  party  of  the 
second  part,  reciting  Indebtedness  of  Kelton 
to  the  bank,  in  his  own  right  and  as  agent, 
in  the  sum  of  $5,562.12;  the  desire  of  the 
parties  of  the  first  part  to  secure  the  pay- 
ment thereof,  and  of  the  parties  of  the  sec- 
ond part,  upon  being  made  secure  in  the  pay- 
ment thereof,  to  grant  the  first  parties  rea- 
sonable Indulgence ;  the  delivery  to  the  bank 
of  certificates  of  stock  In  a  mining  corpora- 
tion for  stock  of  the  par  value  of  $6,000,  by 
Laura  B.  Kelton,  In  consideration  of  the 
premises,  and  delivery  of  stock  of  the  same 
company  of  the  par  value  of  $4,000  and  stock 
in  the  Great  American  Life  Insurance  Com- 
pany of  the  par  value  of  $500,  by  J.  B.  Wil- 
liams, described  as  agent  of  said  Edwin 
kelton,  "for  the  purpose  of  assisting"  him, 
all  of  which  stock  was  to  be  held  as  collateral 
security;  the  conveyance  of  a  tract  of  land 
to  Richard  Chaffey,  the  president  of  the  bank 
and  trustee,  by  the  Keltons,  as  further  securi- 
ty ;  and  the  execution  of  their  six  Joint  and 
several  promissory  notes  to  the  bank,  four 
of  which  were  for  $695.26  each,  and  the  other 
two  for  $1,309.52  each,  by  Edwin  Kelton  and 
Edwin  Kelton,  agent  Williams  is  not  de- 
scribed in  the  contract  as  a  party  to  it  and 
did  not  sign  It  Though  an  officer  of  the 
bank  says  his  signature  thereto  was  request- 
ed, he  denies  the  assertion  and  also  all  knowl- 
edge of  the  contract  until  long  after  it  was 
made. 

The  facts  and  drcumstances  disclosed  by 
the  record  do  not  bring  the  case  .within  the 
doctrine  of  discharge  of  the  agent  by  election 
to  hold  the  principal.  Williams  testifies 
positively  that  the  officers  of  the  bank  knew 
he  was  agent  and  Kelton  principal.  This 
they  do  not  deny.  Hence  Williams'  transae 
tlons  with  the  bank  were  not  those  of  ai- 
agent  for  an  undisclosed  principal.  Though 
the  cashier  of  the  bank  says  that  institution 
had  nothing  to  do  with  Kelton,  until  l\ 
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the  contract  of  December  3,  1909,  to  which 
reference  has  been  made,  he  did  not  mean 
to  say,  and  did  not  say,  he  had  no  knowledge 
of  the  relation  of  principal  and  agent  be- 
tween Kelton  and  Williams.  In  the  same  con- 
nection, he  said  he  knew  Williams  was  em- 
ployed by  Kelton.  Fairly  analyzed,  his  tes- 
timony merely  insists  that  credit  was  given 
to  Williams,  without  denial  of  knowledge  of 
the  relation. 

[1-8]  It  is  uniformly  held  that  an  agent  of 
a  disclosed  principal  may  bind  both  himself 
and  the  principal,  and  that  he  does  so  when 
be  enters  Into  a  contractual  relation.  '  Sayre 
V.  Edwards,  19  W.  Va.  352 ;  Church  v.  Man- 
son,  4  Rand.  197;  Strider  ▼.  Winch.  &  Pot 
Railroad  Co.,  21  Grat  440;  31  Cyc.  1422; 
1554 ;  Clark  Sc  Skyles,  Agency,  g  566. 

Williams  not  only  conducted  the  account 
with  the  bank  In  his  individual  name,  but 
also  drew  and  signed  checks,  which,  being 
paid  by  the  bank,  created  the  overdraft. 
Though  these  cbeclcs  no  doubt  lost  the  quality 
of  negotiability,  by  reason  of  their  having 
been  paid  by  the  bank,  they  are  evidence  of 
li;debtednes8  on  the  part  of  Williams  and 
prove  a  contract  in  his  own  name.  Besides, 
he  executed  two  large  checks  to  the  bank. 
In  his  own  name,  that  have  never  been  paid. 

Nor  did  the  contract  of  December  3,  1909, 
/elleve  Williams  from  the  obligation  so  im- 
posed. As  he  was  not  a  party  to  it,  and  it 
did  not  deal  with  the  question  of  his  liabili- 
ty, it  cannot  be  regarded  as  having  effected 
a  novation.  His  checto  were  not  surrender- 
ed. The  contract  does  not  in  terms  release 
him,  and  there  is  no  evidence  in  its  terms, 
or  elsewhere,  tending  to  prove  It  was  taken 
in  satisfaction  or  payment  of  the  debt  The 
taking  of  collateral  security  from  the  debtor 
or  a  stranger  does  not  effect  a  novation.  Ter- 
by  V,  Lynch,  3  Grat  460.  Novation  Involves 
extinguishment  of  the  old  debt  Chenoweth 
v.  National  Bldg.  Ass'n.,  69  W.  Va.  653,  53  S. 
E.  559. 

Although  Kelton  and  Willlama  are  held  for 
the  same  debt,  their  obligations  rest  on  sep- 
arate contracts,  .wherefore  there  is  no  surety- 
ship relation  between  them.  Satisfaction  by 
one  would  relieve  the  other,  and  equities  may 
arise  between  them;  bnt  these  results  are 
obviously  not  dependent  upon  that  relation. 

Williams'  Indebtedness  to  the  bank,  how- 
ever, is  not  conclusive  of  the  case,  as  the 
court  seems  erroneously  to  have  assumed.  A 
bank  has  not  the  rig^t,  under  all  circum- 
stances, to  apply  Its  patron's  deposit  to  the 
payment  of  his  debt.  It  may,  at  any  time,  so 
apply  a  general  deposit  but  not  a  special 
one.  In  other  words,  if  a  bank  holding  a 
debt  against  a  person  agrees  to  accept  money 
on  deposit  and  allow  him  to  check  it  out  for 
special  purposes,  notwithstanding  the  Indebt- 
edness, it  is  bound  by  such  an  agreement 
The  deposit  in  such  a  case  is  a  special  one, 
although  the  .books  of  the  bank  do  not  in 
terms  show  It  to  be  such.    X^nam  Trustee  v. 


Belfast  National  Bank,  98  Me.  448,  57  AO. 
799;  Smith  v.  Bank,  147  Iowa,  dlO,  126  N. 
W.  779,  30  L.  R.  A.  (N.  S.)  617,  140  Am.  St 
Rep.  336;  Carter  v.  Martin,  22  Ind.  App. 
445,  53  N.  E.  1066. 

The  evidence  tends  to  prove  that,  for  sev- 
eral months  after  the  creation  of  the  large 
overdraft  constitntlng  Indebtedness  of  Wil- 
liams to  the  bank,  he  was  permitted  to  carry 
a  checking  account  through  and  out  of  which 
he  paid  for  the  timber  purchased  by  him  and 
resold.  In  all  such  instances,  he  was  unable 
to  pay  for  the  timljer,  untU  after  the  receipt 
and  deposit  of  the  money  for  which  the  tim- 
ber was  resold.  Qliere  were  several  transac- 
tions similar  to  the  one  Involved  here.  In 
this  Instance,  there  is  testimony  tending 
strongly  to  prove  that  the  timber  company 
draft  was  taken  for  collection  and  deposit 
with '  the  understanding  that  the  depositor 
might  check  upon  it,  for  the  purpose  of  pay- 
ing for  the  timber  the  money  practically  rep- 
resented. If  the  bank,  through  its  assistant 
cashier,  made  such  an  agreement,  or  If  It 
can  be  inferred  from  the  established  course 
of  business  between  the  bank  and  Williams, 
the  deposit  was  a  special  one  precluding 
right  In  the  bank  to  appropriate  it  to  pay- 
ment of  the  old  debt,  except  as  to  such  por- 
tion thereof  as  may  remain  after  the  dis- 
charge of  the  timber  obligations  of  the  de- 
positor. By  its  peremptory  Instruction  to 
find  for  the  bank,  the  court  denied  the  right 
of  the  plaintiff  to  have  the  Jury  determine 
the  character  of  the  deposit,  as  a  question 
of  fact  arising  out  of  the  evidence. 

The  conclusion  thus  indicated  is  resisted 
on  three  grounds,  namely,  inappropriateness 
of  the  remedy,  failure  to  plead  the  agreement,, 
and  conclusiveness  of  the  right  of  set-off. 
The  objection  to  the  remedy  stands  upon  the 
theory  of  a  trust  relation  between  WiUlam» 
and  the  bank,  cognizable  in  a  court  of  equity. 
If  it  is  a  subject  of  equity  Jurisdiction  at  all, 
such  Jurisdiction  is  obviously  not  exclusive. 
Treated  as  the  mere  agent  of  Williams  and 
not  as  his  debtor,  the  bank  would  be  liable 
to  him  In  an  action  at  law.    Its  failure  to  pay 
on  deniand  would  give  such  a  right  of  action. 
Wait  V.  Bdg.  Assn.,  76  W.  Va.  431,  450,  85  S. 
E.  637;  16  Ency.  PI.  &  Pr.  911,  914;  Clark  & 
Sidles,  Agency,  {  423.    If  a  trust  is  involved 
at  all.  It  Is  a  mere  dry  trust  imposing  no  ac- 
tive duty  upon  the  trustee  and  vesting  no  ti- 
tle in  it,  other  than  a  mere  right  of  posses- 
sion until  demand  for  payment    Of  course, 
an  agent  may  be  sued  in  equity  for  an  ac- 
counting, but  he  may  be  sued  at  law  also^ 
and  the  principal  has  a  right  of  election  as 
to  the  forum.    A  liability  is  beyond  the  reach 
of  a  Judgment  or  order  on  a  suggestion,  when 
it  can  be  enforced  only  in  a  court  of  equity, 
not  when  It  can  be  enforced  either  in  a  court 
of  law  or  a  court  of  equity,  at  the  election  of 
the  party  in  whose  favor  it  is.    Swann  Adm'r 
V.  Summers,  19  W.  Va.  115,  125. 
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[7-1]  Nor  wonld  the  bank  have  a  right  of 
Bet-off,  against  Its  special  contract  waiving 
the  benefit  of  the  set-oS  statute.  On  this 
question,  there  is  conflict  in  the  authorities; 
bat  the  weight  of  modem  authority  upholds 
contracts  of  waiver  or  relinquiahment  of  the 
statutory  right,  founded  upon  valuable  con- 
siderations. Early  English  decisions  recog- 
nized no  such  right  and  applied  the  statute, 
even  though  there  was  an  agreement  not  to 
invoke  it.  Lechmere  v.  Hawkins,  Esp.  Nl. 
PrL  R.  626;  Comforth  v.  Rlvett,  2  Maul.  & 
Sel.  510;  Eland  v.  Kerr,  1  East.  375.  To 
some  extent  these  decisions  have  been  fol- 
lowed in  America.  Downer  v.  Eggleston,  15 
Wend.  (N.  T.)  51;  Gutchess  v.  Daniels,  58 
Barb.  (N.  Y.)  401;  Waterman,  Set-off,  p.  680, 
681;  Lovett  v.  King,  16  Ind.  464.  That  such 
an  agreement  is  valid  and  binding  is  now 
generally  accepted  tn  this  country.  Gutchess 
v.  Daniels,  49  N.  Y.  605;  Oil  Co.  v.  Oil  & 
Mining  Co.,  66  Pa.  375 ;  Hill  v.  Parsons,  110 
III.  107;  Nottebohm  v.  Maas,  3  Rob.  (N.  Y.) 
249;  Bank  v.  Railway  Co.,  123  Wis.  389,  101 
N.  W.  687;  Blood  v.  Crew  Levlck  Ca,  177 
Pa.  606,  35  Atl.  871,  55  Am.  St  Rep.  742; 
Stacy  v.  Cook,  62  Kan.  50,  61  Pac.  399 ;  Fitz- 
gerald V.  Bank,  64  Minn.  469,  67  N.  W.  381. 
The  agreement  may  be  implied  aa  well  as  ex- 
press. 25  Am.  &  Eng.  Ency.  L.  497.  A  spe- 
cial deposit  in  a  bank  is  deemed  and  held  to 
be  an  agreement  on  the  part  of  the  bank  to 
waive  or  relinquish  its  right  of  set-off,  and 
to  be  founded  upon  a  sufficient  consideration. 
Fitzgerald  v.  Bank,  64  Minn.  469,  67  N.  W. 
361;  Ltynam  v.  Bank,  98  Me.  448,  57  Atl.  799; 
Smith  V.  Bank,  147  Iowa,  640,  126  N.  W.  779, 
30  I*  R.  A.  (N.  S.)  517,  140  Am.  St.  Rep.  336; 
Carter  v.  Martin,  22  Ind.  App.  446^  63  N.  E. 
1060. 

Another  suggestion  la  that  the  agreement 
cannot  be  invoked,  in  the  absence  of  a  plea 
setting  it  up  as  a  defense.  The  statute  ex- 
pressly dispenses  with  formal  pleadings  in 
a  proceeding  by  suggestion  or  garnishment 
fonnded  upon  an  execution.    It  says: 

"The  court  shall  cause  a  jury  to  be  impaneled 
withont  any  formal  pleadings,  to  inquire  as  to 
tuch  debts  or  effects."  Code,  c  141,  §  12  (sec. 
5134). 

The  broad  issue  is  whether  the  garnishee 
owes  the  Judgment  debtor  anything  or  has 
property  belonging  to  lilm. 

These  principles  and  conclusions  nuake  the 
action  of  the  court,  in  directing  a  verdict 
for  the  bank,  manifestly  erroneous. 

As  six  of  the  seven  instructions  requested 
by  the  plaintiff  and  refused  by  the  court  were 
based  upon  the  untenable  theories  of  lack  of 
contractual  relation  between  the  bank  and 
Williams  in  Ills  individual  capacity,  discharge 
by  novation  and  by  extension  of  time  to  the 
alleged  principal  debtor  and  by  election  to 
bold  the  principal,  the  court  properly  refus- 
ed tliem.  The  other  one.  No.  7,  which  would 
have  advised  the  jury  that  WillTams  was  not 


bound  by  the  contract  of  December  3,  1909, 
should  have  been  given. 

For  the  errors  noted,  the  Judgment  will  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial. 

(146  Ga.  383) 

JEFFERSON  BANKING  CO.  et  al  v.  TRUS- 
TEES OF  MARTIN  INSTITUTE  et  aL 
TRUSTEES  OF  MARTIN  INSTITUTE  et 
aL  V.  JEFFERSON  BANKING  CO.  et  al. 
HOLDER  et  aL  v.  JEFFERSON  BANK- 
ING CO.  et  aL    (No.  226.) 

(Supreme  Court  of  Georgia.    Feb.  13,  1917.) 

(Svllabut  by  the  Court.) 

1.  ExoxFTioNS,  Bin,  or  «=>25  —  JoiNDm  of 
Pasties. 

Where  a  common  right  can  be  established 
by  or  against  several  in  one  suit,  equity  will  de- 
termine the  whole  matter  in  one  action.  And 
where  in  such  a  case  the  rights  of  all  the  par- 
ties were  tried  in  one  suit  and  resulted  in  one 
verdict  and  one  decree,  this  court  will  not  dis- 
miss the  bill  of  exceptions  to  the  overruling 
of  a  motion  for  new  trial;  the  motion  to  dis- 
miss being  on  the  groimd  that  there  should  have 
been  two  motions  for  new  trial  and  two  bills 
of  exceptions  instead  of  one. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {  32.] 

2.  Refob)£ation  of  InmtXTMSNTS  4s»14  — 
"Pbefeebed  Stock"— "CteriFiOATB  of  In- 
debtedness." 

The  instrument  sought  to  be  reformed  in 
this  case  is  a  certificate  of  "preferred  stock," 
and  not  a  "certificate  of  indebtedness"  which 
creates  a  lien  on  all  the  property  of  the  corpo- 
ration issuing  it  superior  to  the  rights  of  gen- 
eral creditors.  Nor  can  it  under  the  allega- 
tions  of  the  petition,  be  reformed  into  a  cerhfi- 
cate  of  indebtedness  creating  a  mortgage  in 
favor  of  the  interveners,  superior  to  general 
creditors  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {§  61-67. 

For  other  definitions,  see  Words  and  Phrases, 
First  Series,  Certificate  of  Indebtedness;  First 
and  Second  Series,  Preferred  Stock.] 

3.  CORPOSATIONS  «=9l56— Pbefbbeed  Stook— 
Right  oe  Holdebs. 

As  a  general  rule,  preferred  vtock  in  a  cor- 
poration entitles  the  owner  to  dividends  only 
from  the  income  or  earnings  of  the  corpora- 
tion issuing  it  in  preference  to  the  owners  of 
commofa  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  if  681-583,  593-603.] 

4.  COKPOBATIONB       ®=9545(2)    —     Pbefebbbd 

Sioceholdeb's  Lien. 
An  agreement  of  a  corporation  to  create  a 
lien  in  favor  of  preferred  stockholders  and  to 
thus  give  them  a  preference  over  general  credi- 
tors of  the  corporation,  in  the  absence  of  statu- 
tory authority,  is  illegal.  No  such  authority  is 
alleged  in  the  present  case. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  $  2170.]  , 

5.  CoBFOBATiONS  «s>545(2)  —  Pbefebbed 
Stockholders — Intebventiow. 

The  court  erred  in  overruling  the  demurrer 
to  the  intervention  in  so  far  as  it  sought  to  have 
a  lien  created  in  favor  of  the  holders  of  the  cer- 
tificates of  preferred  stock  superior  to  the  gen- 
eral creditors  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations 
Cent  Dig.  §  2170.] 
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Error  from  Superior  Oonrt,  Jackson  Coun- 
ty;  C.  H.  Brand,  Judge. 

Suit  by  the  Jefferson  Banking  Company 
and  others  against  the  Jefferson  Cotton  Mills, 
in  which  the  trustees  of  the  Martin  Institute 
and  others  filed  Interventions.  From  a  Judg- 
ment for  interveners,  plaintiffs  appeal,  and 
Interveners  allege  cross-errors.  Reversed  on 
main  bill  of  exceptions,  and  afBrmed  on  cross- 
bill. 

The  Jefferson  Banking  Company  brought 
an  equitable  petition  against  the  Jefferson 
Cotton  Mills  to  recover  the  amount  of  an  un- 
secured promissory  note  amounting  to  $7,000, 
and  alleged  that  the  defendant  was  insolvent. 
There  was  a  prayer  for  a  receiver  to  take 
charge  of  its  assets,  and  a  receiver  was  ap- 
pointed. The  trustees  of  Martin  Institute 
and  the  trustees  of  the  Methodist  Episcopal 
Church  South  of  Jefferson  filed  their  inter- 
ventions, claiming  that  they  had  a  first  lien 
on  all  of  the  property  of  the  Jefferson  Cotton 
Mills,  as  well  as  on  the  income  from  it,  supe- 
rior to  all  other  liens  and  debts,  and  should 
be  first  paid  by  reason  of  instruments  exe- 
cuted and  delivered  to  them  (in  form  Identi- 
cal in  each  case,  except  as  to  name  of  holder 
and  amount),  a  copy  of  one  of  which  Is  as 
follows: 

'Certificate  of  Preferred  Stock  in  the  Jefferson 

Cotton  Mills,  Jefferson,  Jackson  County, 

Georgia,  Chartered  A.  D.  1899. 

"This  is  to  certify  that  the  trustees  of  the 
Martin  Institute  are  the  owners  of  the  two  hun- 
dred and  sixty  shares  of  fully  paid  np  prefer- 
red stock  in  the  Jefferson  Cotton  Mills.  This 
certificate  is  issued  by  the  Jefferson  Cotton 
Mills,  and  paid  for  and  accepted  by  the  trustees 
of  the  Martin  Institute,  upon  the  following  ex- 
pressed terms  and  conditions: 

"(1)  The  cotton  mills  to  pay  all  taxes  that 
may  be  collectible  on  this  certificate. 

"(2)  This  stock  is  sold  at  one  hundred  dollars 
per  share,  and  is  preferred,  and  no  other  pre- 
ferred stock  is  to  be  issued  by  the  cotton  mills 
except  eighty-two  shares  to  the  trustees  of  the 
funds  bequeathed  b^  the  will  of  William  D. 
Martin  to  the  Society  of  Jefferson,  Jackson 
County,  Ga.,  of  the  Methodist  Episcopal  Church 
South:  Provided,  however,  that  nothing  con- 
tained herein  shall  (nor  shall  any  action  here- 
after be  taken  to)  prevent  the  issuing  of  com- 
mon stock  until  the  whole  number  of  shares 
shall  reach  one  hundred  thousand  dollars,  as 
provided  in  the  charter. 

"(3)  The  Jefferson  Cotton  Mills  will  pay  to 
the  holder  or  holders,  out  of  the  income  or 
earnings,  a  cash  dividend  of  6  ^er  cent  per 
annnm,  the  same  to  be  paid  semiannually,  on 
the  1st  day  of  June  and  the  1st  day  of  Decem- 
ber in  each  year  at  the  office  of  the  Jefferson 
Banking  Company,  at  Jefferson,  Ga. 

"(4)  And  to  secure  the  prompt  payment  of 
said  dividend  semiannually,  as  well  as  the  prin- 
cipal, the  Jefferson  Cotton  Mills  hereby  binds 
and  pledges  to  the  holders  of  this  certificate  (and 
gives  to  them  a  first  lien  on)  all  its  property, 
be  real,  personal,  or  mixed,  that  it  now  has  or 
at  any  time  hereafter  may  own,  including  its 
income,  its  assets,  and  its  franchises,  and  all 
policies  of  insurance  taken  at  any  time  on  said 
property  (and  the  Cotton  Mills  hereby  contracts 
to  keep  it  all  at  all  times  fully  insured  for  the 
benefit  of  the  holders  of  this  preferred  stock). 

"(5)  No  other  or  further  profits  or  dividends 
will  bo  paid  on  this  preferred  stock,  the  holders 
of  same  waiving  all  rights  to  participate  in 


profits,  further  tbsn  this  6  per  cent  (which  they 
are  entitled  to  in  any  event). 

"(6)  The  holders  of  this  certificate  or  prefer- 
red stock  waive  all  authority  or  right  to  vote 
or  participate  in  the  management  of  the  affairs 
of  said  cotton  mills,  except  a  right  to  vote  on 
a  question  of  amendment  of  the  charter  of  the 
same. 

"(T)  Upon  failure  of  the  said  cotton  mills  to 
promptiy  pay  the  semiannual  installment  of  the 
dividend  when  due  or  within  sixty  days  there- 
after, then  the  whole  sum,  principal  and  inter- 
est shall  become  due  and  collectible  at  the  op- 
tion of  the  holders  of  this  certificate,  who  are 
hereby  authorized,  without  resort  to  any  court, 
to  take  possession  of  said  mills,  all  its  property, 
assets,  etc.,  ettber  in  person  or  by  its  agents  ap- 
pointed for  that  purpose,  and  operate  the  same 
if  they  so  desire,  until  it  can  be  sold  by  them, 
which  sale  may  be  had  within  ninety  days  after 
they  take  possession,  but  not  until  thirty  days 
notice  in  the  newspaper  that  publishes  the 
sheriff's  sales  in  said  county,  and  to  be  at  public 
outcry  before  the  courthouse  door,  unless  oth- 
erwise agreed.  • 

"(8)  The  proceeds  of  such  sale  to  be  applied: 
First,  to  the  payment  of  expenses  and  costs  of 
proceedings;  second,  the  principal  and  interest 
due  on  the  preferred  stock ;  third,  the  balance 
to  be  turned  over  to  the  cotton  mills. 

"This  stock  is  transferable  on  the  books  of 
the  company  by  the  holder  only  or  his  author- 
ized attorney. 

"In  witness  whereof  the  president  and  secre- 
tary have  hereunto  affixed  their  hands  and  tb* 
seal  of  the  company  this  January  10,  1006. 

"H.  W.  fieU,  President 
"F.  Roberts,  Secretary. 

•Corner  Hancock,  N.  P.  J.  0. 

"I  hereby  acknowledge  the  execution  of  the 
above  certificate,  my  signature  thereto  attached, 
in  the  presence  of  Homer  Hancock.  This  June 
11,  1914.  H.  W.  BelL 

"Witness :    Homer  Hancock,  N.  P.  J.  C. 

"Jefferson.  Ga.,  June  11,  1914.  I,  Homer 
Hancock,  hereby  certify  that  H.  W.  Bell  ac- 
knowledged in  my  presence  that  he  signed  the 
above  certificate  of  preferred  stock  on  the  date 
therein  mentioned,  and  the  same  is  his  signa- 
ture. Homer  Hancock,  N.  P.  J.  G. 
"State  of  Georgia— Jackson  Superior  Court 

"Filed  June  12,  1014,  11  a.  m.  Recorded 
June  12,  1914,  Book  QQ,  page  50. 

*N.  TB.  Lord.  Clerk." 

The  original  Intervention  of  the  interveners 
alleges,  in  substance,  that  tbey  were  the 
legally  qualified  trustees  of  Martin  Institute 
of  Jefferson  and  of  the  Methodist  Episcopal 
Church  South  of  Jefferson;  that  on  January 
10, 1905,  the  Jefferson  Cotton  Mills  issued  cer- 
tificates to  the  two  institutions  named  above 
for  260  and  82  shares,  respectively,  "of  fully 
paid  up  preferred  stock  in  the  Jefferson  Cot- 
ton Mills,"  the  certificates  having  been  paid 
for  and  accepted  by  the  trustees  of  the  Insti- 
tutions named,  upon  the  expressed  terms  and 
conditions  therein  set  out;  that  under  the 
certificates  they  have  a  first  mortgage  lien 
upon  all  the  property  of  the  Jefferson  Cotton 
Mills,  including  its  assets,  its  franchise,  and 
all  policies  of  insurance;  that  this  lien  was 
executed  upon  all  of  the  property  of  the  mills. 
In  order  to  better  secure  the  payment  of  the 
money  Invested  in  the  mills  and  6  per  cent 
interest  on  the  same,  the  same  being  a  trust 
fund,  and  the  officers  and  agents  for  the 
Jefferson  Cotton  Mills  having  due  nottce  of 
this  fact  at  the  time  of  investment;  that 
since  the  mills  were  placed  in  the  hands  o£ 


Digitized  by  VjUUViJIC 


Ga.)  JKFFEBSON  BAKKINO  CO.  y.  TRUSTE:ES  OP  MARTIK  INSTITUTE  465 


recelyers  and  operated  for  the  past  thre^  or 
four  months  a  profit  over  and  above  operating 
expenses  has  been  accumulated,  which,  as 
Interveners  nnderstand.  Is  shown'  by  the  re- 
port of  the  receivers  now  In  the  custody  of 
the  court;  that,  taking  as  true  this  report 
and  the  Information  they  have,  they  are  now 
entitled  to  receive  from  the  recelveis  of  the 
Jefferson  Cotton  Mills  the  6  per  cent  Interest 
npon  the  moneys  invested  In  the  mills ;  and 
that  the  same  is  due  and  Is  a  superior  lien 
upon  all  the  property  as  well  as  the  Income  of 
the  mills,  except  state  and  county  and  mu- 
nicipal taxes.  The  prayers  are  that  their  lien 
be  declared  superior  to  all  other  liens,  except 
taxes,  npon  all  the  property  of  the  mills, 
and  that  their  right  to  the  6  per  cent  in- 
terest npon  the  moneys  invested  in  the  mills 
be  fixed  and  permanently  established. 

The  interventions  were  amended  as  fol- 
lows: 

"B;  striking  all  of  paragraph  2  of  the  inter- 
vention filed  by  said  interveners  on  the  15th 
da;  of  January,  1915,  except  the  following 
vords  appearing  at  the  end  of  said  paragraph, 
to  wit:  "and  made  a  part  of  this  intervention 
and  marked  Exhibit  A,'  and  by  substituting  in 
the  place  of  the  language  stricken  from  said 
paragraph  2  the  following  language  and  allega- 
tions, to  wit:  'On  the  10th  day  of  Jannary, 
1905,  the  said  Jefferson  Cotton  Mills  Issued  to 
the  raid  Martin  Institute  and  to  said  trustees  of 
said  Martin  Institute  an  instrument  of  writing 
in  consideration  of  said  trustees  delivering  and 
advancing  to  said  mills  in  cash  the  sum  of 
$26,000.  Said  money  belonged  to  said  Martin 
IsEtitute  and  said  trustees  above  named,  as 
tmatees  of  said  Martin  Institute,  and  was  de- 
livered and  advanced  by  said  Martin  Institute 
and  said  trustees  to  said  mills  in  consideration 
of  said  Instrument  of  writing  being  issned  and 
delivered  to  said  Martin  Institute  and  said  trus- 
tees, a  copy  of  which  instrument  of  writing  is 
hereto  attached.' 

"By  striking  the  word  'certificate,'  appearing 
in  paragraph  8  of  said  intervention,  and  substi- 
tuting in  lieu  thereof  the  following  words,  to 
^t:  'instrument  of  writing,'  and  by  striking 
from  said  paragraph  3  the  following  words,  to 
wit:  'invested  and  6  per  cent  interest  on  the 
tame  in  the  Jefferson  Cotton  Mills,'  and  substi- 
toting  in  lieu  thereof  the  following  words,  to 
wit:  'delivered  and  advanced  as  aforesaid,  and 
6  per  cent  interest  (m  said  money  as  provided 
for  and  contracted  to  be  paid  in  said  instrument 
of  writing,'  and  by  striking  from  said  paragraph 
3  of_  said  intervention  the  following  words  ap- 
pearing at  the  end  of  said  paragraph,  to  wit : 
'of  investment,'  and  by  substituting  in  lieu  there- 
of the  following  words,  to  wit:  'said  money  was 
delivered  and  advanced  as  aforesfaid,  and  said  in- 
•troment  of  writing  was  executed  as  aforesaid.' 

"By  striking  from  paragraph  5  of  said  inter- 
vention the  following  words,  to  wit:  'invested 
in,'  and  substituting  in  lieu  thereof  the  follow- 
ing words,  to  wit:  'delivered  and  advanced  as 
aforesaid  to.' 

"By  striUnc  from  the  second  prayer  in  said 
Intervention  the  words  'invested  m,'  and  insert- 
ing in  lieu  of  said  words  the  following  words, 
to  wit:  'delivered  and  advanced  as  aforesaid 
to,  and  by  striking  from  the  third  prayer  in 
•aid  intervention  the  word  'certificate'  wherever 
the  tame  appears,  and  inserting  in  lieu  of  said 
woM  'certificate'  the  following  words,  to  wit: 
•aid  instrument  of  writing.' 

"By  adding  to  said  intervention  and  pleadings 
the  allegations  and  prayers  hereinafter  in  this 
and  other  paragraphs  of  this  amendment  set 
forth.  Said  sura  of  $26,000,  belonging  to  said 
interveners  and  delivered  and  advanced  by  them 
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to  said  mills,  was  used  by  said  mills  for  the 
benefit  of  said  milk.  The  interest  on  said  sum 
of  $26,000  at  the  rate  of  6  per  cent,  per  annum, 
contracted  in  said  instrument  of  writing  to  be 
paid  by  said  Mills  semiannually  on  the  1st  day 
of  June  and  the  1st  day  of  December  in  each 
year_  and  every  year  after  said  instrument  of 
writing  was  issued,  has  not  been  paid  since  the 

Ist  day  of  ,  1913.     Said  mills  agreed  to 

pay  said  interest  m  the  third  paragraph  of  said 
instrument  of  writing.  Interveners,  who  are 
now  and  who  have  been  since  said  instrument 
of  writing  was  first  issued  the  holders  of  said 
instrument  of  writing,  in  the  exercise  of  the 
right  and  option  ^ven  them  in  the  seventh  par- 
agraph of  said  instrument  of  writing,  have  here- 
tofore declared  and  do  now  declare  said  sum 
of  $26,000  and  any  and  all  interest  which  has 
accrued  thereon  under  the  terms  of  said  in- 
strument of  writing  due,  payable,  and  collecta- 
ble; and  interveners  desire  that,  as  provided 
in  the  seventh  paragraph,  the  whole  sum,  prin- 
cipal and  interest  shall  become  due  and  col- 
lectable' at  once." 

The  prayers  of  the  amendment  were: 
"That  it  be  adjudged  and  decreed  by  this  court 
that  under  and  by  virtue  of  said  instrument  of 
writing  and  the  facts  hereinbefore  set  forth 
that  said  Jefferson  Cotton  Mills  are  indebted  to 
interveners  in  the  sum  of  $26,000,  besides  in- 
terest on  said  sum  at  the  rate  of  6  per  cent 

per  annum  from day  of ,  1913,  and 

that  to  secure  the  payment  of  said  $26,000  and 
all  interest  thereon  said  instrument  of  writing 
is  a  lien  or  mortgage,  and  interveners  have  by 
virtue  of  said  instrument  of  writing  a  lien  or 
mortgage  on  said  income  or  profits  in  the  hands 
of  said  receivers  and  on  said  real  estate  and  all 
improvements  thereon  and  on  any  and  all  other 
property  of  said  Jefferson  Cotton  Mills,  and 
that  said  Uen  or  mortgage  on  said  income,  real 
estate,  and  all  other  property  of  said  mills  in 
the  hands  of  said  receivers  or  elsewhere  is  su- 
perior to  any  and  all  other  claims  or  liens  or 
rights  of  an.T  and  all  other  person  or  persons 
on  said  income  or  real  estate  or  other  property; 
that  it  be  adjudged  and  decreed  by  this  court 
that  any  and  all  cash  now  in  the  hands  of  said 
receivers  arising  from  income  or  profits  made 
in  operating  snid  mills  or  from  any  other  source 
(except  such  amount  as  may  be  necessary  to  be 
retained  by  said  receivers  to  pay  court  costs 
and  expenses  of  said  receivership)  be  paid  to 
interveners,  to  be  applied  to  the  payment  of  said 
interest  and  said  principal  sum  of  $26,000  and 
reasonable  attorney's  fees  incurred  by  said  in- 
terveners in  this  proceeding ;  that  it  be  decreed 
and  adjudged  by  this  court  that  any  and  all 
property  of  said  mills  in  the  hands  of  said  re- 
ceivers or  elsewhere  be  sold,  and  that  interven- 
ers under  and  by  virtue  of  said  instrument  of 
writing  have  a  lien  on  the  proceeds  of  said  sale 
superior  to  any  and  all  other  claims  or  liens  of 
an^  nature  whatever,  and  that  the  proceeds  of 
said  sale  be  applied  to  the  payment  of  said  in- 
terest and  said  principal  sum  of  $26,000  deliver- 
ed and  advanced  by  interveners  to  said  mills 
as  aforesaid,  and  reasonable  attorney's  fees  in- 
curred by  interveners  by  reason  of  having  em- 
ployed attorneys  in  this  case;  that  it  be  de- 
creed and  adjudged  by  this  court  that  interven- 
ers, under  and  by  virtue  of  the  power  given 
them  in  said  instrument  of  writing,  have  the 
right  to  take  possession  of  anv  and  all  of  said 
property  of  said  mills  in  the  bands  of  said  re- 
ceivers or  elsewhere,  and  that  said  receivers  be 
required  to  deliver  to  said  interveners  any  and 
all  of  said  property,  and  that  said  interveners 
be  allowed  and  be  given  the  right,  under  and  by 
virtue  of  the  power  given  them  in  said  instru- 
ment of  writing,  to  onerate  the  property  of  said 
mills  imtil  said  property  belonging  to  said  miUa 
is  sold,  and.  that  interveners  hnve  the  right  and 
power  to  sell  any  and  all  of  said  property  under 
and  by  virtue  of  the  power  given  uem  in  the 
said  instrument  of  writing." 
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A  demurrer  to  the  Interventions  was  over- ' 
mled.  To  this  ruling,  and  to  the  refusal  of 
a  new  trial  after  yerdlct,  exceptions  were 
taken. 

J.  A.  B.  Mahaffey,  of  Jefferson,  and  Jno. 
J.  &  B.  M.  Strickland,  of  Athens,  for  plaintiffs 
in  error.  P.  Cooley  and  S.  J.  Nix,  both  of  Jef- 
ferson, and  Shackelford  &  Meadow,  and  Hor- 
ace M.  Holden,  all  of  Athens,  for  defendants 
in  error. 

HILIi,  J.  (after  stating  the  facts  as  abore). 
[1]  1.  On  the  call  of  the  case  In  this  court 
the  defendants  in  error  made  a  motion  to 
dismiss  the  bill  of  exceptions,  upon  a  num- 
ber of  grounda  They  Insist  that  the  plain- 
tiffs In  error,  claiming  to  be  creditors  of  the 
Jefferson  C!otton  Mills,  filed  an  answer  to 
the  Interrentions  of  the  Martin  Institute  and 
the  Methodist  Church,  and  that  the  Inter- 
ventions and  answers  thereto  made  two  sepa- 
rate and  distinct  cases  before  the  court 
Only  one  verdict  was  rendered  and  one  de- 
cree taken  In  the  case.  One  motion  for  new 
trial  was  made,  and  one  brief  of  evidence  was 
filed  and  approved.  One  bill  of  exceptions 
to  the  order  of  the  court  overruling  the  mo- 
tion for  new  trial  was  made.  One  bill  of  ex- 
ceptions pendente  lite  to  the  order  overruling 
the  demurrer  to  each  Intervention  was  taken. 
It  is  Insisted  that  there  were  two  cases  being 
tried,  and  that  there  should  have  been  two 
motions  for  new  trial,  two  briefs  of  the  evi- 
dence, two  bills  of  exceptions,  and  two  bills 
of  exceptions  pendente  lite,  and  that  there 
are  not  sufficient  parties  defendant,  etc. 
There  is  no  merit  In  the  motion  to  dismiss. 
It  is  true  that  generally  all  parties  interested 
in  the  litigation  should  be  made  parties  to 
proceedings  for  equitable  reUef.  Olvll  Code 
1910,  t  6417.  But,  "where  there  is  one  com- 
mon right  to  l>e  established  by  or  against 
several,  and  one  is  asserting  the  right  against 
many  or  many  against  one,  equity  will  deter- 
mine the  whole  matter  in  one  action."  Civil 
Code,  {  5419.  And  see  Benson  v.  Shines,  107 
Ga.  406,  33  S.  E.  439;  Civil  Code,  §  4600. 
There  was  but  one  main  issue  in  the  case, 
namely,  whether  the  certificates  of  stock 
were  "preferred  stock,"  or  were  "certificates 
of  Indebtedness"  creating  a  lien  on  all  the 
defendant's  property  as  against  creditors  who 
were  parties.  The  agreement  of  the  parties 
on  the  trial  was  in  part  as  follows: 

"That  tlie  judge  direct  a  verdict  as  he  may 
determine  the  verdict  should  be  under  the  law 
and  evidence." 

One  verdict  was  rendered  and  one  decree 
taken,  and  we  think  it  was  sufficient  that 
one  motion  for  new  trial,  one  bilet,  of  evi- 
dence, and  one  bill  of  exceptions  should  have 
been  filed.  Two  motions  would  have  been 
permissible,  but  were  not  necessary.  The 
court  below  did  right  in  refusing  to  dismiss 
the  motion  for  new  trial,  and  we  likewise 
refuse  to  dismiss  the  bill  of  exceptions. 

[2-4]  2-4.  The  Jefferson  Banking  Company 
brought  an  equitable  petition  against   the 


Jefferson  Cotton  Mills  to  recover  the  amount 
due  on  an  unsecured  promissory  note,  and  al- 
leged that  the  defendant  was  insolvent.  A 
receiver  to  take  charge  of  the  assets  of  the 
defendant  was  prayed  for,  and  one  was  ap- 
pointed. The  trustees  of  the  Martin  Insti- 
tute and  the  trustees  of  the  Methodist  Epis- 
copal Church  South  of  Jefferson  both  filed 
interventions,  alleging  that  they  had  a  first 
lien  <nt  all  of  the  property  of  the  Jefferson 
Cotton  Mills,  as  weU  as  on  Its  income,  su- 
perior to  all  other  liens  and  debts  of  creditors 
of  the  corporation,  and  prayed  that  they  be 
first  paid  by  reason  of  the  lien  created  by 
the  alleged  "certificate  of  indebtedness,"  as 
they  denominate  the  instrument,  a  copy  of 
which  is  set  out  in  the  statement  of  facts. 
These  interventions  were  allowed  by  the 
court  And  all  other  creditors  of  the  corpora- 
tion, so  far  as  known,  were  made  parties  to 
the  suit  All  the  creditors  who  were  parties 
demurred  to  the  interventions  on  various 
grounds.  The  demurrer  was  overruled  by 
the  court,  and  the  creditors  excepted  pen- 
dente lite.  The  case  went  to  trial;  but  In 
our  view  we  need  proceed  no  further  than  to 
a  consideration  of  the  exceptions  to  the  over- 
ruling of  the  demurrer,  one  ground  of  which 
is  that  the  interventions  as  amended  show 
on  their  face  that  the  respective  Intervenors 
were  only  "preferred  stockholders,"  and  not 
creditors  of  the  cotton  mills.  Another  ground 
is  that  the  proceeding  on  the  part  of  the  in- 
terveners is  an  effort  to  change  all  the  terms 
of  the  written  contract  by  parol  evidence, 
without  alleging  that  there  was  any  fraM. 
accident  or  mistake  in  the  execution  of  the 
contract  etc.,  and  that  where  they  undertake 
to  allege  mistake  they  do  not  aUege  how  it 
occurred  or  in  what  way  the  mistake  was 
made.  The  certificates  issued  to  the  inter- 
veners are  both  alike,  except  as  to  names  and 
amounts,  and  both  will  be  treated  as  one. 
The  main  question  In  the  case  Is  whether  the 
instrument  of  writing  which  is  the  basis  of 
the  interventions  is  "preferred  stock,"  as  it 
purports  to  be  by  its  terms,  or  whether  It  is 
a  "certificate  of  indebtedness,"  creating  a 
lien  on  all  the  property  of  the  cotton  mills 
superior  to  all  other  liens  and  the  claims 
of  all  general  creditors  of  the  corporation. 
The  certificate  .by  its  terms  recites  that  the 
school  trustees  "are  the  owners  of  260  shares 
of  fully  paid  up  preferred  stock  In  the  Jeffer- 
son Cotton  Mills."  It  further  recites  that 
"this  stock  is  sold  at  one  hundred  dollars  per 
share,  and  is  preferred,"  etc.  It  provides  for 
the  payment  to  the  holder  out  of  the  Income 
or  earnings  of  a  cash  dividend  of  6  per  cent, 
per  annum,  and  "to  secure  the  payment  of 
said  dividend  semiannually,  as  well  as  the 
principal."  the  Jefferson  Cotton  Mills  binds 
and  pledges  to  the  holders  of  the  certificates" 
and  gives  to  them  a  first  lien  on  all  its  prop- 
erty, l>e  [It]  real,  personal,  or  mixed,  that  it 
now  has  or  may  at  any  time  hereafter  own," 
etc.  It  also  provides  that  no  preferred  stock 
shall  be  issued  exc^t  that  issued  to  the  in- 
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teiveners.  The  right  to  vote  or  to  partici- 
pate in  the  management  of  the  cotton  mills 
Is  waived,  "except  a  right  to  vote  on  a  ques- 
tion of  amendment  of  the  charter  of  the 
same."  "The  stock  is  transferable  on  the 
books  of  the  company  by  the  holder  only,  or 
his  authorized  attorney."  Throughout  the 
certificate  it  is  denominated  as  "preferred 
stock,"  and  it  is  significant  that  when  the  In- 
terventions were  first  filed  the  interveners 
evidently  thought  they  owned  preferred  stock ; 
for  the  petition  alleged  that  they  owned 
"fully  paid  up  preferred  stock"  in  the  mills, 
and  that  under  the  certificates  they  had  a 
flret  mortgage  lien  upon"  all  the  property  of 
the  Jefferson  Cotton  Mills,"  etc.  It  was  only 
when  the  interventions  were  amended  that 
the  word  "stock"  wherever  It  occurred  In  the 
petition  was  stricken,  and  the  words  "instru- 
ment of  writing"  were  substituted  therefor, 
In  an  efTort  to  reform  the  contract  from  a 
(^rtfflcate  of  preferred  stock  into  a  mort- 
gage Indebtedness.  But  we  do  not  think  the 
Instrument,  which  is  clearly  on  Its  face  a 
certificate  of  stock,  can,  under  the  allegations 
of  the  petition,  be  so  reformed  as  to  make  It 
a  mortgage.  Indeed  to  do  so  would  be,  not 
to  reform  it  as  a  mortgage,  but  to  create  a 
mortgage  debt  for  the  parties,  which  this 
court  cannot  do.  It  may  be  that  the  trustees 
of  the  church  and  school  thought,  at  the  time 
of  the  execution  of  the  contract  and  subse- 
quently, that  the  certificate  of  preferred 
stock  created  In  their  favor  a  lien  upon  the 
property  and  assets  of  the  corporation  supe- 
rior to  the  claims  of  the  corporation's  credi- 
tors; but,  if  they  were  misled  into  so  think- 
ing, It  is  their  misfortune.  They  chose  their 
present  position  by  their  own  voluntary  con- 
tract which  they  entered  Into  a  number  of 
years  before  this  suit  was  brought,  and 
presumably  they  have  accepted  the  dividends 
on  the  stock  from  the  corporation  each  year 
since  and  nntll  its  failure  to  meet  its  obliga- 
tions. The  powers  of  a  corporation  are  fixed 
hy  law.  It  may,  under  proper  legal  author- 
ity and  in  the  proper  form,  create  an  Indebt- 
edness. It  may,  under  authorized  powers 
and  limitations,  issue  bonds  and  secure  their 
payment  by  liens  created  on  Its  property; 
such  liens  being  properly  executed  and  re- 
corded. It  may  issue  common  and  preferred 
stock  to  Its  stockholders  and  issue  certificates 
therefor;  and  when  such  certificates  are 
properly  Issued,  the  owner  and  holder  be- 
comes a  shareholder  of  the  capital  stock  of 
the  corporation,  subject  to  the  laws  operating 
on  snch  corporation  and  stock.  But  the  is- 
suance of  such  certificates  does  not  of  Itself 
create  an  Indebtedness  against  the  corpora- 
tion, nor  make  the  stockholder  a  creditor. 
He  is  Instead  a  Joint  owner  of  the  corpora- 
tion, and  as  such,  in  some  jurisdictions.  Is 
liable  to  creditors  of  the  corporation  for  the 
amount  of  his  stock  and  for  additional 
amounts  which  may  be  fixed  by  statute.  But, 
In  the  absence  of  statutory  authority,  such  cer- 
tlflcates  of  stock  cannot  become  a  lien  upon 


the  assets  of  the  corporation,  In  preference  to 
creditors  of  the  corjMration,  as  will  be  seen 
later  in  this  opinion.  We  know  of  no  such 
authority  conferred  by  law  on  the  corpora- 
tion In  the  instant  case.  In  the  absence  of 
statutory  authority  to  make  this  preferred 
stock  a  lien  on  the  assets  of  the  corporation, 
we  do  not  see  bow  the  equitable  lien  sought 
to  be  worked  out  by  the  interveners  can  be 
made  to  operate  against  bona  fld$  creditors 
of  the  corporation. 

It  follows  from  what  has  been  said  that 
the  Interveners  are  not  lien  creditors  in 
preferment  to  creditors  of  the  corporation, 
as  claimed  by  them,  but  they  are  merely  pre- 
ferred stockholders.  The  case  of  Savannah 
Real  Estate,  etc.,  Co.  v.  Sllverberg,  108  Ga. 
281,  287,  33  S.  E.  908,  910,  U  reUed  on  by  the 
defendants  in  error;  but  the  facts  on  which 
that  decision  rests  are  different  from  those  In 
the  present  case.  In  the 'Sllverberg  Case,  it 
was  held  that  the  Instrument  sued  on  was  an 
evidence  of  indebtedness,  and  not  a  certifi- 
cate of  preferred  stock.  That  case  was  de- 
cided upon  its  own  peculiar  facts.  It  was  a 
suit  by  the  holder  of  the  certificate  against 
the  maker,  and  did  not  Involve  the  question 
whether  the  corporation  could  create  a  lien 
in  favor  of  other  stockholders  as  against 
creditors.  Mr.  Justice  Cobb,  in  delivering  the 
opinion  of  the  court,  said: 

"The  stipulation  that  the  entire  issue  shall  be 
'retired'  on  January  1,  1807,  and  that  the  com- 
pany may  'retire  the  same  or  any  part  thereof 
at  any  time  after  two  years  from  date,'  upon 
giving  notice  of  the  character  therein  provided 
for,  are  stipulations  indicating  an  intention  to 
make  a  contract  under  which  one  party  was  to 
receive  the  money  for  use  in  its  business  and  re- 
turn the  same  in  any  event  at  a  designated  time 
and  earlier  if  desired,  paying  to  the  person 
whose  money  was  thus  used  as  interest  thereon  a 
certain  proportion  of  the  earnings  made  by  the 
borrower  in  a  given  enterprise;  the  amount  of 
interest  thus  to  be  paid  for  the  loan  of  the  mon- 
ey depending  upon  the  success  of  the  enterprise 
in  which  the  borrower  was  to  use  the  money." 

It  was  also  said  in  that  case  that: ' 
"The  question  as  to  whether  the  holder  of  a 
certificate  issued  by  a  corporation,  •  •  •  or 
whether  the  certificate  is  simply  evidence  of  a 
debt  due  by  the  corporation  to  the  holder,  is 
one  that  depends  upon  the  peculiar  facts  of 
each  case,"  etc. 

See,  in  this  connection,  Coggesball  v.  Geor- 
gia Land,  etc.,  Co.,  14  Ga.  App.  637,  82  S.  E. 
156.  Tbe  case  of  Totten  y.  Tlson,  54  Ga. 
139,  was  also  decided  upon  Its  own  peculiar 
facts,  which  were  different  from  those  of  the 
present  case.  It  is  true,  as  said  by  Mr.  Jus- 
tice Lewis  in  Cook  v.  B.  &  L.  Ass'n,  104  Ga. 
814,  829,  30  S.  E.  911,  917: 

"It  matters  not  what  name  is  given  to  its 
obligation,  whether  stock,  note,  or  bond;  the 
nature  of  the  transaction,  whether  it  be  a  pure 
borrowing  of  money  or  not,  is  determined  by 
the  real  substance  and  effect  of  the  contract 
between  the  parties." 

But,  as  pointed  out  above,  the  nature  of 
the  transaction  in  the  Instant  case,  as  shown 
by  tbe  petition  including  the  certificate  it- 
self, shows  the  Instrument  declared  upon  to       t 
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be  preferred  stock,  and  not  an  evidence  of 
Indebtedness.  Under  the  terms  of  the  In- 
Btroinent,  whiCb  is  In  the  form  of  a  certifl- 
cate  of  stock,  no  time  Is  fixed  when  the  prin- 
cipal debt  shall  become  dne  and  payable; 
and,  nnless  this  be  done,  It  cannot  even  cre- 
ate a  debt.  18  Cyc  893 ;  27  I*  B.  A.  769- 
772.  The  contract  as  written  could  go  on 
Indefinitely  or  until  deftmlt  In  the  payment 
of  dividends.  The  holders  of  the  certificates 
could  not  demand  payment  until  default  in 
the  payment  of  dividends.  There  is  no  pro- 
vision in  the  contract  for  paying  off  the  in- 
terveners and  for  the  cancellation  of  the 
debt.  If  it  was  one,  at  any  time.  It  does  pro- 
vide for  the  dividend  to  be  paid  semiannu- 
ally out  of  the  "income  or  earnings"  of  the 
corporation.  These  facts  and  others  patent 
upon  the  face  of  the  Instrument  Itself  differ- 
entiate it  from  those  cases  where  the  instru- 
ments of  writing  were  held  to  create  debts. 

As  we  construe  the  Instrument  to  be  pre- 
ferred stock,  and  not  a  mortgage  indebted- 
ness, it  is  .unnecessary  to  decide  whether  the 
description  of  the  property  alleged  to  be 
mortgaged  is  void  for  uncertainty.  Nor  Is  it 
necessary  to  enter  Into  a  discussion  of  the 
question  raised  as  to  whether  the  certificates 
were .  voidable  at  the  time  of  issuance,  but 
were  ratified  by  the  subsequent  acts  of  the 
corporation.  We  are  treating  the  certifi- 
cates on  demurrer  as  valid  and  binding. 
Construing,  therefore,  the  certificates  to  be 
"preferred  stock,"  let  us  inquire  whether  they 
create  a  debt  against  the  corporation  and  a 
lien  on  all  its  property  superior  to  the  claims 
of  creditors  of  the  corporation.  In  Ciook  on 
Ck)rporatlons  (7th  .Ed.)  {  287,  it  Is  said: 

"Bv  preferred  stock  is  to  be  understood  stock 
whlok  entitles  the  holder  to  receive  dividends 
from  the  earnings  of  the  con^any  before  the 
common  stock  is  paid  a  dividend  from  such  earn- 
ings. In  other  words,  it  is  stock  entitled  to 
dividends  from  the  income  or  eaminzB  of  the 
corporation,  before  any  other  dividend  is  paid. 
The  relation  of  debtor  and  creditor  does  not  ex- 
ist between  the  preferred  stockholders  and  the 
corporation,  and  the  right  to  a  preferred  or 
guaranteed  dividend  is  not  a  debt  until  the  div- 
idend is  declared.  A  dividend  is  money  paid 
out  of  profits  by  a  corporation  to  its  stockhold- 
ers. A  preferred  dividend  is  nothing  more  than 
tbat  which  is  paid  to  one  class  of  stockholders 
in  priority  to  that  to  be  paid  to  another  class." 

The  same  author  says,  in  section  271  of 
the  same  volume: 

"Formerly  it  was  a  matter  of  doubt  and  dis- 
cussion whether  or  not  a  preferred  stockholder 
had  any  rights  as  a  creditor  of  the  company,  or 
was  confined  to  his  rights  as  a  stockholder.  The 
law  is  now  clearly  settled  that  a  preferred  stock- 
holder is  not  a  corporate  creditor,  •  •  •  A 
contract  that  dividends  shall  be  paid  on  the 
preferred  stock  whether  any  profits  are  made  or 
not  wonld  be  contrary  to  public  policy  and  void. 
An  agreement  to  pay  dividends  absolutely  and 
at  all  events  from  the  profits  when  there  are 
any,  and  from  the  capital  when  there  are  not,  is 
an  undertaking  which  is  contrary  to  law,  and 
is  void.  Public  policy  condemns  with  empha- 
sis any  such  undertaking  on  the  part  of  a  cor- 
poration as  to  its  preferred  or  guaranteed  stock. 
•    ♦    •    An  agreement  of  a  corporation  to  pay 


the  preferred  stockholders  before  corporate  cred- 
itors are  paid  Is  void.  •  *  *  Occasionally  a 
mortgage  is  given  by  the  corporation  to  secure 
the  payment  of  di-ndends  on  preferred  stock, 
and  to  give  it  a  preference  in  payment  over 
subsequent  debts  of  the  corporation  upon  insol- 
vency or  dissolution.  It  is  difficult  to  see  how 
such  a  mortgage  would  be  legal,  unless  it  hag 
been  issued  under  express  statutory  authority. 
The  courts  have  no  power  to  give  sto^holders  a 
preference  over  creditors,  even  though  the  prefer- 
red stock  by  its  terms  be  a  lien  on  the  property." 

In  10  Cyc.  870<b),  it  is  said: 

"The  power  to  issue  preferred  shares  does 
not  include  the  power  to  make  such  shares  a 
lien  upon  its  property;  the  true  conception  of 
preferred  shares  being  that  they  merely  create 
a  preference  in  the  declaration  and  payment  of 
dividends  out  of  the  income.  For  the  creation 
of  a  lien  upon  the  property  of  the  corporation 
in  favor  of  any  one  class  of  its  shares  there 
must  be  a  direct  statutory  authorization,"  etc 

And  to  the  same  effect,  see  8  Tbomp. 
Corp.  (2d  Ed.)  §  2262 ;  3  Words  and  Phrases 
(2d  Ser.)  1136;  Continental  Trust  Co.  v. 
Toledo,  St  li.  &  K.  C.  Ry.  Co.  (C.  C.)  72 
Fed.  92 ;  Warren  v.  King,  108  TI.  S.  389,  2 
Sup.  Ct  789,  27  L.  Ed.  769. 

[5]  5.  Having  construed  the  Instrument 
sued  on  In  this  case  to  be  a  certificate  of 
preferred  stock,  and  holding  that  it  cannot 
by  being  .reformed,  or  of  Itself,  make  the 
owner  and  holder  of  the  certificate  a  corpo- 
rate creditor  with  a  lien  on  all  the  property 
of  the  corporation,  superior  to  general  cor- 
porate creditors,  even  if  the  stockholders  In- 
tended to  do  sok  In  the  absence  of  statutoir 
authority,  the  trial  Judge  erred  In  not  sus- 
taining the  demurrer  and  dismissing  the  In- 
terventions in  so  far  as  they  sought  to  have 
a  lien  created  in  favor  of  the  holders  of  pre- 
ferred stock  superior  to  general  creditors  of 
the  corporation.    See  Warren  v.  King,  supra. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  crosa-bUL  All 
the  Justices  concur. 


(146  Oa.  440) 

GILLESPIE  T.  HUNT.    (Na  239.) 
(Supreme  Court  of  Georgia.    Feb.  14, 1917.) 

(ByllaJm*  ty  *Ji«  Gtmrt.) 

MoBTOAOEB  «=s>246,  411— Pbopkbtt  Oonvkt- 
KD  AS  Secubity— Pbbsonal  Judomxnt — In- 

DOBSBUENT  WITHOUT  RXCOUBSE. 

Hunt  brought  his  equitable  petition  against 
Norman  Pool,  Mrs.  Leila  Menkee,  and  Mrs. 
James  Gillespie,  alleging  as  follows:  On  De- 
cember 10,  1909,  Pool,  who  was  the  owner  ot 
a  lot  of  land  in  Atlanta,  Qa.,  procured  from  an 
insurance  company  a  loan  of  $2,C(X)  for  a  term 
of  five  years,  and  to  secure  its  payment  executed 
a  deed  to  the  land,  which  deed  was  duly  record- 
ed. Oa.  Juno  16,  1911,  Pool  sold  the  property 
to  Mrs.  Menkee  for  $5,000,  and  executed  to 
her  bis  bond  for  title,  she  assuming  the  obli- 
gation to  pay  the  loan  of  |2,500  and  interest, 
and  in  addition  executing  and  delivering  to  Pool 
her  66  promissory  notes  for  $30  each  and  one 
for  $20.  Afterwards  Pool  sold  and  assigned  for 
value,  before  their  maturity,  these  said  notea 
to  one  Reynolds.  On  August  29,  1913,  Mrs. 
Menkee  sold  her  interest  m  the  land  to  Mre. 
Gillespie,  transferring  to  her  the  bond  for  title. 
Mrs.  Gillespie  assumed  the  payment  of  the  $2,- 
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600  debt  to  the  Inaarance  company,  as  well  aa 
tiie  payment  of  41  of  the  purchase-money  notes 
payable  to  Pool  and  by  him  indorsed  and  trans- 
ferred to  Reynolds.  Mrs.  Gillespie  in  addition 
gave  her  34  promissory  notes  for  $30  each,  and 
<me  for  $10,  payable  to  Mrs.  Menkee,  which 
notes  are  not  yet  due,  together  with  other  tbIu- 
able  consideration.    Mrs.  Gillespie  failed  to  pay 

33  of  the  41  notes  transferred  to  Reynolds,  and 
failed  to  pay  the  interest  upon  the  |2,600  loan 
due  the  insurance  company,  and  failed  to  pay 
the  principal  of  this  loan  on  December  10,  1914, 
when  it  became  due.  Thereafter  Reynolds  pur- 
chased and  had  assigned  to  himself  the  notes 
and  interest  coupons  held  by  the  insurance 
company,  and  received  from  that  com^ny  a 
qnitdaim  deed  to  the  lot  of  land.  On  Decem- 
ber  22,  1914,  Reynolds  sold  and  transferred  for 
value  to  Hunt,  the  plalntifE,  the  $2,500  note 
assigned  to  him  by  the  insurance  company,  to- 
gether with  the  interest  coupons,  and  the  34 
purchase-money  notes  signed  by  Mrs.  Menkee 
and  indorsed  by  Pool,  and  at  the  same  time 
executed  his  quitclaim  deed  to  Hunt  to  the  lot 
of  land.  Thereafter  Hunt  sued  on  to  judg- 
ment the  note  of  $2,500,  with  the  three  inter- 
est coupons.     He  sued  on  to  judgment  also  the 

34  notes  signed  by  Mrs.  Menkee  and  indorsed 
by  PooL  By  oversight  these  judgments  were 
not  made  a  special  lien  upon  the  lot  of  land. 
Xizecutions  were  issued  upon  these  judgments; 
and,  after  Hunt  had  executed  and  filed  a  deed 
of  reconveyance  for  the  purpose  of  levy  and 
sale,  he  had  the  sherifC  to  levy  the  fl.  fa.  based 
upon  the  judgment  for  $2,500  and  interest  up- 
on the  lot  of  land  in  question,  and  placed  in 
the  hands  of  the  sheriff  the  fi.  fa.  against  Mrs. 
Menkee  as  principal  and  Pool  as  indorser,  to 
claim  enough  of  the  surplus  to  make  the  amount 
of  the  fi.  fas.  and  costs.  Mrs.  Gillespie,  who 
was  in  possession  under  the  bond  for  title  be- 
fore referred  to,  filed  her  daim  to  the  property 
in  forma  pauperis.  The  claim  was  filed  for  de- 
lay Mily,  and  to  enable  the  claimant  to  fraud- 
ulently remain  in  possession  of  the  property. 
She  is  insolvent  and  unable  to  respond  in  dam- 
ages. l%e  property,  if  sold  at  public  outcry, 
would  not  bring  a  sufficient  sum  to  pay  the 
charges  against  it  The  plaintiff  prayed  that 
Mrs.  Gillespie  be  enjoined  and  restrained  from 
proaecnting  her  claim;  that  she  be  required  to 
come  into  court  and  set  up  her  rights  and  con- 
tentions, if  she  has  any;  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  property  in  the 
meantime,  with  authority  to  manage,  preserve, 
and  rent  it:  and  that  the  fi.  fas.  against  Mrs. 
Menkee  ana  Pool  be  decreed  to  be  a  superior 
lien  on  the  land,  except  as  to  the  $2,500  fi.  fa. 

Mrs.  Gillespie  demurred  to  the  petition;  and 
the  demurrer  was  overruled,  and  she  excepted. 
Held,  that  the  court  did  not  err  in  overruling 
the  demurrer.  The  fact  that  Hunt  had  a  com- 
mon-law judgment  against  Pool  did  not  prevent 
his  making  the  levy  referred  to  upon  the  laud 
after  having  duly  filed  his  deed  for  that  pur- 
pose. The  fact  that  the  notes  were  transferred 
by  the  insurance  company  to  Reynolds,  and  by 
Iteynolds  to  Hunt,  without  recourse,  made  no 
difference,  inasmuch  as  quitclaim  deeds  were 
executed,  transferring  the  title  to  the  property 
to  secure  the  payment  of  the  notes.  Hunt  v. 
New  England  Mortgage  Security  Co.,  92  Ga. 
720,  Id  S.  E.  27;  Tripod  Paint  Co;  v.  HamU- 
ton.  111  Ga.  823,  35  S.  E.  686;  GUlespie  ▼. 
Hunt,  145  Ga.  490,  89  S.  E.  619. 

[EM.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  656,  1181-1184.] 

Error  from  Superior  Court,  Falton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  for  Injunction  by  J.  M.  Hunt 
against  Mrs.  J.  eL  Gillespie  and  others!    De- 


murrer to  petition  orerrnled,  and  defendant 
brings  .error.    Affirmed. 
See,  also,  146  Ga.  490.  89  &  E.  619. 

Frank  L.  Neufvllle  and  Edward  L.  Nenf- 
TlUe,  both  of  Atlanta,  for  plaintiff  In  error. 
J.  Mallory  Hunt,  of  Atlanta,  for  defendant 
In  error. 


BECK,   J.     Judgment  affirmed. 
Justices  concnr. 


All  the 


(116  Oa.  421) 
lAWSON  V.  PROSSER.    (No.  233.) 
(Supreme  Court  of  Georgia.    Feb.  14,.  1917.) 

(Syllalus  iy  tlie  Court.) 

1.  Trusts    <g=>43(8)— Witnessbs    <9=9a49<l)— 

COMPEiTENCY    OF    WITNESSES— TRANSACTIONS 

WITH  Pebsons  Since  Deceaseo — Evidence. 
This  suit,  not  being  one  instituted  or  de- 
fended by  the  personal  representative  of  a  de- 
ceased person,  the  provisions  of  section  6868 
of  the  Civil  Code  do  not  apply  to  any  of  the 
evidence  offered  and  objected  to  as  offending 
said  section.  The  evidence  was  admissible  to 
show  a  state  of  facts  from  which  the  law  im- 
plies a  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  i  65;    Witnesses,  Cent  Dig.  §  555.] 

2.  Vendor   and    Pubchaser   €=»i235— Bona 
Fide  Purchaser— Consideration. 

"A-  voluntary  deed,  though  duly  recorded, 
and  taken  without  notice  of  a  prior  voluntary 
deed  executed  by  the  same  grantor  and  not  re- 
corded, does  not  give  to  the  second  grantee  a 
priority  over  the  first"  The  doctrine  of  con- 
structive notice  applies  only  to  deeds  made  for 
a  valuable  consideration. 

[EJd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gi  667-669,  571-57&] 

8.  Vendor  and  Purchaser  <£s»233  —  Bona 

Fide  Pobchabeb— Notice. 
It  was  pot  error  in  this  case  to  instruct 
the  jury  as  follows:  "I  charge  you  that,  al- 
though you  might  reach  the  conclusiom  that  Mrs. 
F.  E.  Prosser  made  to  Mattie  Leone  Prosser 
the  deed  in  1902,  if  the  defendant  in  1907,  pur- 
chased the  land  from  his  mother,  for  a  valu- 
able consideration  (this  is  that  he  paid  money 
for  it  although  it  might  not  have  been  the  full 
value  of  the  land),  and  if  he  bad  no  actual  no- 
tice of  the  previous  deed  claimed  by  the  plain- 
tiff to  have  been  made  by  Mrs.  F.  E.  Prosser 
in  the  year  1902,  if  he  had  no  actual  notice  of 
that  deed,  and  was  what  the  law  calls  an  inno- 
cent purchaser,  he  should  get  a  good  title  to 
the  land." 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §1  663-666.] 

4.  Judgment  9=3252(1)  —  Recovery  —  Con- 

roRMiTY  to  Petition. 
The  court  did  not  err  in  charjpng  the  jury 
as  follows:   "If  the  plaintiff  is  entitled  to  recov- 
er anything  at  all,  she  is  entitled  to  recover  the 
49  acres  sued  for  in  this  action." 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  441,  442.] 

Error  from  Superior  Conit,  Baldwin 
County;   J.  B.  Park,  Judge. 

Suit  by  Mrs.  Mattie  Prosser,  as  next  friend 
of  her  daughter,  Leone  Prosser,  against  Em- 
mett  li.  Lawson.  Verdict  for  plaintiff,  mo- 
tion for  new  trial  refused,  and  defendant 
excepts  and  brings  error.    Affirmed. 


"•^frze-^l/^Jgrjogle 
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Mrs.  Mattle  Prosser,  as  next  friend  of  her 
daughter  Leone,  filed  her  petition  against 
Bmmett  L.  Lawson,  for  the  recovery  of  49 
acres  of  land,  together  with  mesne  profits. 
A  verdict  was  rendered  In  favor  of  the 
plaintiff  for  the  land  in  question,  and  for 
mesne  profits.  The  defendant  moved  for  a 
new  trial,  which  was  refused,  and  he  ex- 
cepted. 

The  petition,  as  amended,  alleged,  in  sub- 
stance, as  follows:  J.  M.  Prosser  died  Intes- 
tate, leaving  the  plaintiff  and  his  widow, 
and  their  infant  child  Leone.  The  grandpar- 
ents jof  Leone  were  A.  H.  Prosser  and  his 
wife,  Mrs.  F.  E.  Prosser.  The  only  children 
of  the  grandparents  were  J.  M.  Prosser  and 
his  sister,  Mrs.  Posey.  On  August  6,  1895, 
the  grandfather  made  to  his  wife  a  deed, 
conveying  a  tract  of  land  containing  100 
acres,  including  the  49  acres  for  which  this 
suit  was  brought.  This  deed  gave  a  life  es- 
tate to  the  grandmother,  with  remainder 
over  to  J.  M.  Prosser  and  Mrs.  Posey.  After 
the  grandfather's  death,  his  son,  J.  M.  Pros- 
ser, made  a  deed  dated  November  22,  1902, 
to  his  mother,  Mrs.  F.  E.  Prosser,  to  his  one- 
half  undivided  Interest  in  the  land  referred 
to.  While  this  deed  was  absolute  on  its 
face,  it  was  not  the  intention  of  J.  M.  Pros- 
ser to  convey  the  title  to  his  mother,  and 
therefore  his  mother,  immediately  upon  de- 
livery of  the  deed  to  her,  executed  a  deed  to 
the  one-half  undivided  interest  to  her  grand- 
daughter, Leone  Prosser.  This  deed  was  de- 
livered to  the  plaintiff  for  her  daughter,  Le- 
one, and  she  at  once  brought  it  to  the  clerk's 
office  to  be  recorded.  Finding  no  official  in 
the  clerk's  office  to  attend  to  the  'recording, 
the  plaintiff  returned  the  deed  to  the  grand- 
mother, together  with  money  .to  pay  the  re- 
cordlujg  fee,  with  the  request  that  the  grand- 
mother have  the  deed  recorded  at  the  earli- 
est convenience  and  return  It  to  the  plaintiff. 
The  grandmother  accepted  the  deed  and 
promised  to  do  as  requested.  The  plaintiff 
relied  on  the  promise  and  had  no  reason  to 
believe  that  the  deed  had  not  been  recorded 
until  after  the  death  of  the  grandmother  in 
February,  1912.  Upon  Inquiry  the  plaintiff 
ascertained  that  the  grandmother,  after  exe- 
cuting the  deed  to  her  granddaughter,  Leone, 
destroyed  it  without  authority,  and  without 
having  had  it  recorded,  as  she  agreed  to  do. 
In  December,  1912,  the  defendant,  Lawson, 
and  Mrs.  Posey  divided  the  100  acres  of  land 
referred  to,  the  defendant  receiving  and  tak- 
ing possession  of  the  49  acres  for  which  this 
suit  is  instituted.  The  plaintiff  is  willing  to 
acquiesce  in  the  division  of  the  land  as  made 
by  Mrs.  Posey  and  the  defendant,  and  prays 
judgment  for  the  49  acres  received  by  the 
defendant  under  the  terms  of  the  division. 

The  defendant  contends  that: 

"The  deed  from  J.  M.  Prosser  to  Mrs.  F.  E. 
Prosser,  made  November  22,  1902,  was  a  war- 
ranty fee-simple  deed,  and  passed  a  title  abso- 
lute to  Mrs.  F.  E.  Prosser,  and  said  deed  was 
duly  recorded,  and  she  lived  upon  and  claims 
•aid  tract  of  land,  and  was  in  peaceful,  adverse 


possession  of  same  until  she  sold  said  one-half 
undivided  interest  in  said  land  to  this  defend- 
ant on  July  29,  1907,  and  that  the  titles  to 
said  one-half  undivided  interest  in  said  tract 
of  land  from  that  date  was  in  this  defendant, 
and  that  this  defendant  claimed  title  to  said 
tract  of  land,  and  that  his  mother,  Mrs.  F.  E. 
Prosser,  continued  in  peaceful,  adverse  posses- 
sion of  said  tract  of  land  until  her  death  in 
1912. 

"This  defendant  further  alleges  that  he  bought 
this  land  in  absolute  good  faith  from  Mrs.  F. 
E.  Prosser,  without  any  knowledge  or  notice, 
and  without  the  slightest  hint  or  intimatioD 
from  any  one  that  there  was  ever  a  shadow  or 
the  slightest  taint  against  the  title  to  this  land, 
and  this  defendant  bought  this  land  and  paid 
for  same,  and  the  deed  was  delivered  and  ac^ 
cepted  by  this  defendant,  and  said  deed  was 
recorded  without  any  knowledge  or  notice  of 
any  irregularity  or  any  claim  or  interest  the 
plaintiff  or  her  child  might  have  in  same." 

D.  S.  Sanford,  Livingston  Kenan,  and 
Hines  &  Vinson,  all  of  MilledgevlUe,  for 
plaintiff  in  error.  AUen  &  Pottle,  of  MU- 
ledgeville,  for  defendant  in  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Mrs.  Mattle  Prosser,  the  nom- 
inal plaintiff,  suing  in  behalf  of  her  minor 
daughter,  was  offered  as  a  witness  by  tbe 
plaintiff  to  prove  certain  facts  in  regard  to 
the  making  of  a  deed  to  the  land  in  ques- 
tion by  Mrs.  F.  E.  Prosser.  The  defendant 
objected  to  her  testimony,  on  the  ground  that 
she  was  the  plaintiff  in  the  case,  and  be- 
cause she  was  interested  In  the  result  of  the 
suit,  Mrs.  F.  E.  Prosser,  the  grantor  from 
whom  both  the  plaintiff  and  the  defendant 
claimed,  being  dead;  and  upon  the  further 
ground  that  the  offer  of  this  testimony  was 
an  attempt  to  ingraft  upon  an  unconditional 
deed  a  trust  in  favor  of  a  third  party.  Tbe 
testimony  was  not  inadmissible  for  any  of 
the  reasons  assigned.  The  suit  was  neither 
instituted  nor  defended  by  the  personal  rep- 
resentative of  a  deceased  person ;  nor  was 
the  evidence  rendered  inadmissible  by  any 
other  provision  of  CTvIl  Code  1910,  {  B858. 
Blanchard  v.  Johnson,  142  Ga.  447,  83  S.  E. 
104(2).  By  express  terms  section  5858  of 
the  Civil  Code  is  to  be  strictly  construed, 
and  other  than  therein  provided  there  are 
no  exceptions.  Civil  Code  1910,  i  5859.  See, 
in  this  connection,  Blount  v.  Beall,  95  Ga. 
182,  22  S.  E.  52(2);  Jackson  v.  Gallagher, 
128  Ga.  321,  57  S.  a  750;  Hall  v.  Hilley.  139 
Ga.  13,  76  S.  E.  566;  Kitchens  v.  Pool,  140 
Ga.  — ,  91  S.  B.  81. 

For  the  same  reason  the  court  did  not  err 
in  admitting  similar  testimony  of  Mrs.  BIs- 
telle  Posey,  a  witness  for  the  plaintiff.  The 
testimony  of  this  witness  was  also  objected 
to  by  the  defendant,  on  the  ground  that  it 
was  an  attempt  to  Ingraft  a  parol  trust  up- 
on an  unconditional  deed.  The  testimony  of 
neither  of  these  witnesses  was  Inadmissible 
for  the  last-stated  reason.  The  witnesses 
were  offered  for  the  purpose  of  proving  that 
J.  M.  Prosser  executed  a  deed  to  his  Inter- 
est In  the  land  to  his  mother  for  a  particular 
purpose,  namely,  that  the  mother  should  ex- 
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ecate  tbereafter  a  deed  to  the  same  proper- 
ty to  his  daughter,  Leone  Prosser,  and  that 
this  deed  was  actually  executed  and  deliv- 
ered, but  not  recorded.  If  this  was  the 
truth  of  the  case,  when  J.  M.  Prosser  con- 
veyed title  to  his  mother  merely  to  enable 
her  to  convey  It  to  Leone  Prosser,  the  prop- 
erty Immediately  became  Impressed  with  an 
Implied  trust  In  favor  of  Leone  Prosser. 
McKlnney  v.  Bums,  31  Ga.  295;  Williams 
V.  Smith,  128  Ga.  306,  310,  57  S.  E.  801; 
Civil  Code  1910,  {  3741. 

[2]  2.  "A  voluntary  deed,  though  duly  re- 
corded, and  taken  without  notice  of  a  prior 
voluntary  deed  executed  by  the  same  gran- 
tor and  not  recorded,  does  not  give  to  the 
second  grantee  a  priority  over  the  first." 
The  preference  given  by  statute  is  confined 
to  deeds  made  upon  a  valuable  consideration. 
Toole  V.  Toole,  107  Ga.  472,  33  S.  a  686; 
Byrd  v.  Asplnwall,  108  Ga.  1.  33  S.  Ei.  688. 
The  court  fairly  submitted  to  the  Jury  the 
disputed  Issue  of  fact  as  to  whether  the  deed 
to  Lawson  was  voluntary  or  for  a  valuable 
consideration.  The  Jury  found  It  to  be  vol- 
untary. This  finding  cannot  be  said  to  be 
unsupported,  since  the  defendant  himself 
swore,  speaking  of  the  grantor: 

"She  told  me  she  wanted  to  give  me  the  prop- 
erty. In  a  way  she  gave  It  to  me.  There  was 
a  money  consideration.  I  couldn't  say  how 
much;  but  it  was  her  purpose  and  intention 
to  reimburse  me  with  this  land.  I  paid  her 
what  the  deed  says  at  the  time  of  her  making 
it    I  paid  her  $10  at  that  time." 

[3]  3.  It  was  not  error  in  this  case  In  In- 
stmct  the  Jury  as  follows: 

"I  charge  you  that,  although  yon  might  reach 
the  conclusion  that  Mrs.  F. '  &  Prosser  made 
to  Mattie  Leone  Prosser  the  deed  in  190>2,  if 
the  defendant,'  in  1907,  purchased  the  land 
from  his  mother,  for  a  valuable  consideration 
(this  is  that  he  paid  money  for  it,  although  it 
midit  not  have  been  the  full  value  of  the  land), 
and  if  he  had  no  actual  notice  of  the  previous 
deed  claimed  by  the  plaintiff  to  have  been  made 
by  Mrs.  F.  £.  Prosser  in  the  year  1902,  if  be 
liad  no  actual  notice  of  that  deed,  and  was 
what  the  law  calls  an  innocent  purchaser,  be 
should  get  a  good  title  to  the  land." 

There  is  no  merit  In  the  .criticism  of  this 
charge  that  the  court  instructed  the  Jury 
that  "the  valuable  consideration  must  be 
paid  in  money,"  movant  contending  that  the 
consideration  "may  be  anything  of  value, 
and  other  things  than  money."  The  only 
reference  to  consideration  in  the  defendant's 
allegations  was  to  "a  valuable  consideration 
in  cash." 

[4]  4.  The  court  did  not  err  in  diarglng 
the  Jury  as  follows: 

If  the  plaintiff  is  entitled  to  recover  anything 
at  all,  she  is  entitled  to  recover  the  49  acres 
sued  for  in  this  action." 

The  plaintiff  In  error  contends  that  this 
charge  was  error,  because  if  the  plaintiff 
ivas  entitled  to  anything  under  her  petition, 
"she  was  entitled  to  a  one-half  undivided  in- 
terest in  the  whole  tract  of  land,"  or  "a 
one-balf  undivided  interest  In  that  portion 


of  the  land  held  by  the  defendant."  The 
reply  to  this  is  that  the  petition  of  the  plain- 
tiff ratified  the  division  of  the  land  already 
made  between  the  defendant  and  Mrs.  Pos- 
ey, and  sued  for  that  portion  awarded  to 
the  defendant.  This  she  had  a  right  to  do. 
Judgment  affirmed.  All  the  Justices  con- 
cur. 

(IM  Ga.  406) 
WRIGHT,  Comptroller  General,  v.  CENTRAL 
OF  GEORGIA  RY.  CO.     (No.  230.)     * 

(Supreme  Court  of  Georgia.     Feb.  13,  1917.) 

(Byllabus  ly  the  Court.) 

1.  Taxation  <8=>  145— Railroad  Lbasb— In- 
terest OF  Lessee. 

A  leasehold  in  a  railroad  for  the  full  term 
of  101  years,  renewable  in  like  periods  forever, 
at  the  option  of  the  lessee,  creates  an  interest  in 
the  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S§  252,  253.] 

2.  Taxation  e=145  —  Pbopebtt  Subjbct— 
Raii^oad  Lease. 

Such  an  interest  is  assessable  for  taxation 
against  the  owner  thereof. 

[Ed  Note. — For  other  cases,  see  Taxaticm, 
Cent  Dig.  §§  262,  253.] 

8.  Taxation  «=247— Charter  Exeuptionb— 

Construction — Lkase. 
A  charter  exemption  from  taxation,  or  a 
charter  limitation  as  to  the  extent  of  the  tax  to 
be  demanded  of  a  railroad  company  on  its  prop- 
erty and  appurtenances,  will  not  be  so  extended 
as  to  exempt  also  the  leasehold  interest  of  par- 
ties to  whom  the  company  leases  its  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  iS  326-330.] 

4.  OoNBTlTurioNAL  Law  <8=»229(3),  284<1)— 
Taxation  «=>40(1),  231— EJxemptions— Uni- 
formitt  of  taxation  —  due  process  of 
Law— Equal  Protection  of  the  Laws. 

A  railroad  company  embraces  in  its  system 
several  railroads.  Some  portion  of  the  railroad 
is  protected  by  a  charter  limitation  as  to  the 
extent  of  the  tax  to  be  demanded  of  the  com- 
pany on  that  property.  Other  portions  of  the 
railroad  were  acquired  by  the  company,  and 
as  to  such  portion  the  charter  limitation  does 
not  apply.  When  the  railroad  company  leases 
its  entire  system  to  a  lessee,  and  the  lessee 
makes  a  return  for  ad  valorem  taxation  on  the 
whole  fee  of  so  much  of  the  railroad  as  has  no 
charter  exemption,  and  omits  from  its  return  for 
taxation  the  leasehold  interest  of  so  much  of  the 
railroad  as  comes  within  the  charter  exemption, 
and  where  the  proper  taxing  officer  demands  a 
return  of  the  omitted  leasehold  interest,  which 
is  made  under  protest,  the  collection  of  the  tax 
on  such  omitted  leasehold  interest  will  not  be 
enjoined  on  the  ground  of  lack  of  due  process  of 
law,  or  because  the  action  of  the  taxing  officer 
denies  to  the  lessee  the  equal  protection  of  the 
laws,  or  because  the  taxation  of  the  leasehold  in- 
terest under  these  circumstances  violates  the 
clause  of  the  state  Constitution  as  to  uniform- 
ity of  taxation. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Jaw,  Cent.  Dijt.  §S  685,  896;  Taxation,  Cent 
Dig.  §§  68,  71,  371-378.] 

5.  CoNSTiTunoNAi.  Law  <3=»138— Oblioation 
OF  Contract— Taxation. 

Inasmuch  as  the  leases  from  the  Augusta  & 
Savannah  and  the  Southwestern  Railroad  Com- 
panies to  the  Cpntral  of  Georgia  Railway  Com- 
pany create  a  claim  or  interest  in  the  proper^ 
separate  and  distinct  from  the  fee,  the  taxation 


«=»For  other  cases  see  same  topic  and  KBY-NUMBSB  in  all  Key-Numbared  Digests  and  Iad«zM 

Digitized  by 


l«ZM  T 


472 


01  SOUTHEASTERN  BEPORTER 


(Ga. 


of  the  leasehold  interest  does  not  infringe  any 
constitutional  inhibition,  state  or  federal,  against 
the  impairment  of  contracts. 

[Ed.  Note. — For  other  eases,  see  Constitntion- 
al  Law,  Gent  Big.  !§  303,  408.] 

6.  Taxation  €s>391  —  Raixboass  —  Lease- 

.      HOLD   INTEKEST. 

The  comptroller  general's  assessment  of  the 
leasehold  interest  of  the  Central  of  Georgia  Rail- 
way Company  in  the  railroads  leased  by  it 
from  the  Augusta  &  Savannah  Railroad  Com- 
pany and  the  Soutliwestem  Railroad  Company 
is  tn  substantial  compliance  with  the  law  pro- 
viding for  the  assessment  and  collection  of 
taxes  due  by  railroad  companies. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {$  660-608.] 

(Ad^tional  Svllahu*  iv  Editorial  Staf.) 

7.  WOBDS  AWD  PlIBASES  —"REAL  ESTATE." 

At  common  law  the  term  "real  estate"  does 
not  include  anything  short  of  a  freehold. 

[Ed.  Note.— For  other  definitions,  sec  Words 
and  Phrases,  First  and  Second  Series,  Real 
Estate.] 

Error  from  Superior  Conrt,  Fulton  County; 
W.  D.  ElUs,  Judge. 

Suit  for  Injunction  by  the  Central  of  Geor- 
gia Railway  Company  against  William  A. 
Wright,  Comptroller  General  of  the  state  of 
Georgia.  Decree  for  complainant,  and  the 
Comptroller  General  sues  out  a  writ  of  error. 
Reyersed. 

William  A.  Wright,  comptroller  general  of 
the  state  of  Georgia,  assessed  against  the 
Cenlral  of  Georgia  Railway  Company  taxes 
for  the  years  1908  to  1914,  inclusive,  on  its 
leasehold  interest  in  the  Augusta  &  Savannah 
Railroad  and  Its  leasehold  Interest  In  certain 
portions  of  the  Southwestern  Railroad.  The 
comptroller  general  Issued  executions  against 
the  railway  company  on  these  assessments 
for  state  taxes  and  certain  county,  municipal, 
and  school  district  taxes  for  the  year  1914, 
and  was  about  to  Issue  similar  executions  for 
the  prior  years,  when  the  railway  company 
filed  Its  petition  to  restrain  the  comptroller 
g^ieral  from  levying  and  collecting  these  exe- 
cutions. The  case  was  heard  by  the  Judge 
without  a  Jury  upon  the  pleadings  and  stipu- 
lations filed  In  the  cause,  and  a  final  decree 
was  rendered,  perpetually  enjoining  the  de- 
fendant from  levying  and  enforcing  the  tax 
executions.  From  this  decree  the  comptrol- 
ler general  sued  out  a  writ  of  error. 

The  Augusta  &  Waynesboro  Railroad  Com- 
pany was  Incorporated  In  1838,  and  its  name 
was  subsequently  changed  to  Augusta  &  Sa- 
vannah Railroad  by  the  act  of  1856.  The 
thirteenth  section  of  Its  charter  (Acts  1838,  p. 
178)  provides: 

"That  the  said  railroad,  and  the  property  of 
said  company,  shall  not  be  subject  to  be  taxed 
higher  than  one-half  of  one  per  centum,  on  its 
annual  income;  and  no  city  or  town  corpora- 
tion shall  have  power  to  tax  the  stock  of  said 
company,  but  may  tax  any  property,  real  or 
personal,  of  said  company,  within  the  jurisdic- 
tion of  said  city  or  town,  in  the  same  ratio  of 
taxation  of  like  property." 


The  Southwestern  Railroad  Company  was 
incorporated  In  1845.  The  fourteenth  section 
of  its  charter  (Acts  1845,  p.  136)  provides: 

"That  the  said  railway  and  its  appurtenances, 
and  all  property  therewith  connected,  shall  not 
be  subject  to  be  taxed  higher  than  one-half  of 
one  per  cent,  upon  its  annual  net  income." 

In  the  same  year  the  Muscogee  Railroad 
Company  was  Incorporated,  with  a  provision 
in  its  charter  (Acts  1846,  p.  116) : 

"That  the  capital  stock  of  the  railroad  com- 
pany shall  not  be  taxed  by  the  state  higher  than 
one-hnlf  of  one  per  cent  upon  its  net  income, 
nor  shall  any  other  tax  be  levied  or  collected 
on  the  stock  of  said  company." 

By  the  act  of  1856  (Acts  1856,  p.  187)  the 
Muscogee  Railroad  Company  was  united  and 
merged  Into  the  Southwestern  Railroad  Com- 
pany under  the  charter  of  the  Southwestern 
Railroad  Company,  and  all  Its  rights,  privi- 
leges, and  property  became  a  part  of  the 
Southwestern  Railroad  Company.  The  total 
mileage  of  the  lines  of  the  Southwestern 
Railroad  Company  In  Georgia  Is  329.59  miles. 
Of  this  mileage  198.72  miles  are  covered  by 
the  charter  provisions  as  to  taxation  set 
forth  above.  The  remaining  lines  of  the 
Southwestern  Railroad  Company  In  Georgia, 
having  a  mileage  of  130.87  miles,  are  not  cov- 
ered by  the  foregoing  tax  provisions  of  the 
charter,  but  are  taxable  on  ad  valorem  basis 
as  all  property  in  Georgia  Is  taxable.  By 
act  of  1852  (Acts  1852,  p.  119),  these  two  com- 
panies were  authorized  to  make  leases  of 
their  railroads  to  the  Central  Railroad  & 
Banking  Company  of  Georgia.  The  charter 
of  the  Augusta  &  Savannah  Railroad  ex- 
pressly authorized  that  corporation  to  rent 
or  farm  out  Its  property.  On.  May  1,  1862, 
the  Augusta  &  Savannah  Railroad  leased  its 
railroad  and  franchises  to  the  Central  Rail- 
road &  Banking  Company  of  Georgia,  and  on 
June  24,  1869,  the  Southwestern  Railroad 
Company  leased  its  railroad  and  franchises 
to  the  same  lessee  railway  comrpany.  On 
March  4,  1892,  all  the  properties  and  assets 
of  the  Central  Railroad  &  Banking  Compa- 
ny of  Georgia,  Including  Its  leasehold  inter- 
ests In  the  Augusta  &  Savannah  Railroad 
and  in  the  Southwestern  Railroad,  passed 
Into  the  hands  of  the  receivers  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Southern  District  of  Georgia.  The  greater 
part  of  the  properties  of  the  Central  Rail- 
road &  Banking  Company  of  Georgia,  in- 
cluding these  leasehold  Interests,  were  pur- 
chased by  Thomas  and  Ryan  at  judicial  sale. 
On  October  17,  1895,  these  purchasers  and 
their  associates  were  Incorporated  under  the 
name  of  the  Central  of  Georgia  Railway 
Company.  The  Southwestern  Railroad  Com- 
pany, on  October  17,  1895,  entered  into  a 
contract  with  the  Central  of  Georgia  Rail- 
way Company,  whereby  the  lease  of  its  rail- 
road to  the  Central  Railroad  &  Banking 
Company  was  modified  and  renewed,  and  the 
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modified  lease  was  to  run  for  the  full  tend 
of  101  years,  renewable  In  like  periods,  ap- 
on  the  same  terms,  forever,  the  right  of  re- 
newal to  be  in  conformity  to  the  laws  au- 
thorizing It;  and  on  October  24,  1895,  the 
Angusta  &  Savannah  Railroad  also  leased 
Its  railroad  to  the  Central  of  Georgia  Rail- 
way Company,  the  lease  being  substantially 
similar  to  the  lease  of  the  Southwestern 
Railroad  Company.  The  consideration  of 
each  lease  was  the  payment  of  an  annual 
rental  to  the  leasing  companies  of  6  per  cent 
upon  their  respective  capital  stocks.  On 
these  two  leasehold  interests  the  comptrol- 
ler general  is  seeking  to  collect  the  tax  front 
the  Central  of  Georgia  Railway  Company. 

The  comptroller  general  demanded  of  the 
Central  of  Georgia  Railway  Company  that  it 
make  a  return  of  the  value  of  its  lease  and 
lease  privileges  and  other  interests  less  than 
the  fee,  owned  by  the  Central  of  Geoigla 
Railway  Company  in  and  concerning  the 
railroads  in  its  system  of  railways  respec- 
tively known  as  the  Augusta  &  Savannah 
Railroad  and  the  Southwestern  Railroad. 
The  railway  company  made  a  return,  under 
protest,  denying  the  taxability  of  these  lease- 
hold interests.  In  addition  to  assessing  the 
leasehold  Interest  for  state  taxation,  the 
comptroller  general  assessed  taxes  witti  re- 
spect to  these  leasehold  interests  in  ftivor  of 
thd  various  counties,  nnmicipalites,  and 
school  districts  through  which  the  leased 
railroad  runs  in  the  case  of  the  Augusta  ft 
Savannah,  and  through  which  the  charter 
tax  lines  run  in  the  case  of  the  Southwestern 
Railroad.  The  tax  to  be  assessed  in  favor  of 
counties,  municipalities,  and  school  districts 
was  arrived  at  by  first  assigning  to  each  of 
tfa0  political  subdivisions  such  proportion 
of  the  total  assessed  valuation  of  the  lease- 
hold interest  as  the  mileage  in  such  political 
subdivision  bore  to  the  total  mileage  of  the 
leased  line  in  the  case  of  the  Augusta  ft  Sa- 
vannah and  of  the  diarter  tax  lines  in  the 
case  of  the  Southwestern  Railroad,  and  then 
multiplying  that  result  by  the  tax  rate  of 
each  of  these  respective  political  subdivi- 
slona  The  grounds  of  attack  upon  the  right 
of  the  state  and  its  political  subdivisions  to 
tax  these  leasehold  interests  will  more  fully 
am>ear  in  the  opinion. 

3abn  C.  Hart,  of  Atlanta,  and  Samuel  H. 
Sibley,  of  Union  Point,  for  plaintiff  in  error. 
Lawton  ft  Cunningham,  of  Savannah,  and 
Uttle,  Powell,  Smith  &  Goldstein,  of  Atlan- 
ta, for  defendant  in  error. 

'  EVANS.  P.  J.  (after  stating  the  facts  as 
above).  [1,  7]  1.  The  leases  are  for  the  full 
term  of  101  years,  renewable  in  like  periods 
upon  the  same  terms  forever,  at  the  option  of 
the  lessee.  A  lease  for  a  term  of  years  is  a 
chattel  real;  it  is  personal  estate,  and  not 
real.  At  common  law  the  term  "real  estate" 
does  not  Include  anything  short  of  a  freehold. 


2  Kent,  Com.  *342,  *401.  An  estate  for  years 
in  this  state  passes  as  realty.  Civil  Code 
1910,  $  3685.  It  is  not  necessary  to  go  into 
an  analysis  of  the  leasehold  interest  created 
by  this  lease  to  determine  whether  the  lease- 
hold interest  is  to  be  regarded  as  pei'sonalty 
or  as  realty;  if  it  be  either,  it  is  property. 
The  Constitution  requires  that  taxation  shall 
be  ad  valorem  on  all  property  not  expressly 
exempted,  and  relatively  to  the  questlbn  of 
taxation  it  makes  no  substantial  difference 
whether  the  property  of  the  beneficial  owner 
be  classed  as  realty  or  personalty.  Wells  v. 
Savannah,  87  Ga.  397,  13  S.  E.  442;  Atlanta 
National  Building  ft  Loan  Association  v. 
Sterwart,  109  Ga.  80  (8),  81,  35  S.  E.  73.  A 
lease  of  the  character  of  those  under  consid- 
eration Is  the  practical  equivalent  of  a  sale 
of  the  property  for  a  series  of  terms  with- 
out end,  and  the  lessee  certainly  acquires  an 
interest  in  the  property.  Itie  creditors  of 
the  predecessor  of  the  present  lessee  esteem- 
ed the  leases  of  such  value  as  to  have  them 
administered  as  assets  in  a  receivership  pro- 
ceeding. The  present  lessee  is  paying  a  sub- 
stantial rent  charge  for  the  control  and  pos- 
session of  the  property  for  an  indefinite 
time.  A  lessee  under  a  lease  for  101  years, 
renewable  forever  at  bis  option,  has  a  right 
both  to  possession  and  profits,  which  may  be 
projected  indefinitely  into  the  future.  Sure- 
ly such  a  right  creates  an  interest  In  the 
property. 

[2]  2.  Is  a  leasehold  interest  taxable  In 
Georgia?  The  Constitution  (article  7,  |  2, 
par.  1  [avil  Ck>de,  {  6563])  declares  that: 

"All  taxation  shall  be  uniform  upon  the  same 
class  of  subjects,  and  ad  valorem  on  all  property 
subject  to  be  taxed  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  general  laws." 

The  article  of  the  Civil  Code  on  persons 
and  property  subject  to  taxation  embraces 
section  1006,  which  reads  as  follows: 

"All  persons  owning  any  mineral  or  timber  in- 
terests, or  any  other  interest  or  daim  in  or 
to  land  less  than  the  fee,  shall  return  the  same 
for  taxation  and  pay  taxes  on  the  same  as  on 
other  property." 

It  is  argued  that  this  section  only  applies 
to  cases  where  the  interest  attaches  to  some- 
thing tangible,  which  may  be  carved  out  of 
the  property,  as  in  the  case  of  timber,  tur- 
pentine, minerals,  and  the  like,  and  has  no 
application  to  leases  of  the  kind  we  have  un- 
der consideration.  The  language  of  the  sec- 
tion is  too  comprehensive  to  admit  of  such 
a  restriction,  unless  it  be  conceded  that  a 
lease  of  land  for  a  long  pei-iod  of  time,  re- 
newable in  perpetuity  at  the  option  of  the 
lessee,  is  neither  an  interest  nor  claim  in 
and  to  the  land.  Such  a  concession  can  hard- 
ly be  made  when  we  come  to  consider  what  a 
valuable  property  right  such  a  lease  would 
be.  Under  these  leases  the  lessee  took  the 
entire  property,  to  hold,  If  it  pleased,  in  per- 
petuity, subject  to  an  annual  charge  of  5  per 

cent  on  the  capital  stock.^  OerL 

Digitize- 


is^^ae^k 


474 


91  SOUTHEASTEBN  RE3P0BTBB 


(Oa. 


aable  right  creates  some  interest  or  claim  In 
the  property.  See  P.,  W.  &  B.  R.  C!o.  v.  Ap- 
peal Tax  Court  of  Baltimore  City,  60  Md. 
397. 

It  is  contended,  in  support  of  the  proposi- 
tion that  a  leasehold  Interest  Is  not  taxable, 
that  the  mle  at  common  law  was  that  the 
landlord  was  bound  to  pay  all  state  and 
municipal  taxes  upon  the  property,  and  that 
the  common-law  rule  is  in  force  in  Georgia. 
But  we  apprehend  that  this  rule  has  never 
been  applied  to  leases  of  the  character  of 
these,  which  extend  into  perpetuity  at  the 
election  oif  the  lessee.  T&6  sdieme  of  taxa- 
tion in  this  state  Is  that  taxes  are  chargeable 
against  the  owner  of  property,  If  known. 
Life  tenants  and  those  who  own  and  enjoy 
the  property  are  chargeable  with  the  tax 
thereon.  Civil  Code  1910, 1 1018,  The  Legis- 
lature had  in  mind  that  the  owner  of  prop- 
erty might  create  in  another  an  interest  in 
his  property,  which  Interest  was  subject  to 
taxation  separately  front  the  fee  in  the  prop- 
erty, and  accordingly  In  the  formulation  of  a 
tax  return  required  an  answer  to  the  ques- 
tion: "What  is  the  value  of  your  losses,  or 
leased  privileges,  or  other  assets  of  like  char- 
acter r  Civil  Code,  {  1087.  It  may  be  that 
sections  1008  and  1087  of  the  Civil  Code  were 
only  Intended  to  cover  leases  which  create  an 
Interest  in  the  property,  and  were  not  intend- 
ed to  apply  to  the  ordinary  case  of  landlord 
and  tenant,  where  the  tenant  has  only  a 
usufructuary  right  in  the  property.  Be  that 
as  It  may,  these  sections  are  applicable  to 
leases  of  ^e  kind  we  have  under  considera- 
tion. 

[S]  8.  Will  the  charter  limitations  apon 
the  extent  of  the  tax  to  be  demanded  of  the 
Southwestern  Railroad  and  the  Augusta  & 
Savannah  Railroad  be  extended  to  the  lessee, 
so  as  to  exempt  from  taxation  the  leasehold 
interest  which  it  owns  in  these  prc^ierties? 
Our  first  inquiry  will  be  to  determine  wheth- 
er this  question  has  been  foreclosed  by  the 
recent  decision  of  Wright  v.  Central  of  Geor- 
gia Railway  Company,  236  D.  S.  674,  35  Sup. 
Ct.  471,  59  L.  Ed.  781.  That  case  involved 
the  state's  right  to  collect  from  the  Central  of 
Georgia  Railway  Company  an  ad  valorem 
tax  on  the  real  estate,  roadbed,  and  franchise 
value,  after  crediting  one-half  of  1  per  cent, 
of  the  net  income,  on  that  i>ortlon  of  its 
property  known  in  Its  system,  respectively, 
as  the  Augusta  &  Savannah  Railroad  and 
the  Southwestern  Railroad.  The  court  in 
the  majority  opinion  did  not  base  its  decision 
on  the  leases  as  technically  effective  to  pass 
by  assignment  the  contract  in  the  charters 
from  the  lessors  to  the  lessee,  bnt  reached 
its  conclusion  from  a  consideration  of  the 
specific  transaction  as  permitted  and  encour- 
aged by  the  charter  act  of  1838  and  leasing 
act  of  1852.  These  statutes  were  construed 
as  making  the  fee  exempt  from  other  taxation 
than  that  provided  for  in  favor  of  the  lessee 
as  well  as  the  lessor.    As  we  understand  this 


decision,  the  state  is  prohibited  by  its  charter 
contracts  with  the  Southwestern  Railroad 
Company  and  the  Augusta  &  Savannah  Ball- 
road  Company  from  collecting  from  the  les- 
see, the  Central  of  Georgia  Railway  Compa- 
ny, any  tax  assessed  against  the  fee  of  the 
property  and  appurtenances  of  the  leasing 
companies  in  the  possession  and  control  of 
the  lessee,  beyond  one-half  of  1  per  cent  up- 
on their  respective  annual  incomes.  The 
comptroller  general  is  not  now  seeking,to  as- 
sess and  collect  a  tax  on  the  fee  in  the  prop- 
erty of  the  leasing  companies,  but  a  tax  fr<Mn 
the  "Central  of  Georgia  Railway  Company, 
as  lessee,  on  its  lease  and  leased  privileges 
and  other  Interests  less  than  the  fee"  of  the 
Augusta  &  Savannah  and  the  Southwestern 
Railroads,  operated  by  the  lessee  as  a  part  of 
its  system.  The  subject-matter  of  the  first 
effort  to  collect  a  tax  was  on  the  fee  of  the 
leasing  companies;  the  present  tax  fl.  fas. 
run  against  the  lessee  for  the  tax  on  its  lease, 
leasehold  privileges,  and  other  Interests  less 
than  the  fee.  The  present  question  was  not 
involved  in  the  case  before  the  United  States 
Supreme  Court. 

Again,  It  is  Insisted  that  under  former  ad- 
judications of  this  court,  respecting  a  con- 
struction of  these  identical  tax  limitations, 
a  settled  and  definite  interpretation  has  been 
given  to  these  charter  provisions  as  exclad- 
ing  the  state  from  taxing  the  leasehold  In- 
terest of  the  lessee  on  the  basis  of  ad  valorem 
taxation.  -  Perhaps  the  most  pertinent  obser- 
vation on  this  subject  may  be  found  in  the 
case  of  Goldsmith  v.  Augusta  &  Savannah 
Raihroad  Co.,  62  Qa.  468,  in  the  following  lan- 
guage: 

"T?ie  lease  of  the  road  [A.  &  S.  R.  Oo.l  to  an- 
other company  by  authority  of  the  Legislature 
does  [not]  affect  the  basis  of  taxation.  The  in- 
come contemplated  by  the  charter  is  not  the  an- 
nual rental,  but  the  eamings  of  the  road.  The 
act  authorizing  the  lease  not  having  any  pro- 
vision in  regard  to  taxation,  the  limit  in  the 
charter  was  not  lost  or  changed  by  the  leaoe." 

This  is  not  an  authoritattve  ruling,  for 
the  reason  that  It  is  confessedly  an  obiter 
dictum,  the  only  question  before  the  court 
being  one  of  Jurisdiction;  and  the  learned 
Justice  delivering  the  opinion  said  that  he 
made  the  ruling  "to  Indicate  the  opinion  of 
this  court  on  questions  necessary  to  a  settle- 
ment of  the  case  should  the  parties  desire 
a  settlement"  Moreover,  the  lessee  was  not 
a  party,  and  the  statement  bore  only  on  the 
lessor's  liability  for  the  tax.  So  far  as  c<«i- 
cems  the  question  of  the  taxability  of  the 
lessee's  interest  arising  out  of  the  lease  on 
an  ad  valorem  basis,  it  is  res  Integra  In  tUs 
state. 

A  charter  exemption  from  taxation,  or  a 
charter  limitation  as  to  the  extent  of  the  tax 
to  be  demanded  of  a  railroad  company  on  Its 
property  and  appurtenances,  will  not  be  so 
extended  as  to  exempt  also  the  leasehold 
Interest  of  parties  to  whom  the  companv 
leases  its  property g^^Je^n^Q^^ty  of 
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the  South,  208  U.  S.  488,  28  Snp.  Ct  373,  62 
L.  Ed.  584.  In  tliat  case  the  state  of  Tennes- 
see granted  an  exemption  to  the  University 
of  1,000  acres  of  land.  The  University  gave 
leases  of  lots  within  this  tract.  The  state 
authorized  the  taxing  of  the  leasehold  inter- 
ests. The  University,  and  certain  Individuals 
claiming  to  be  lessees  of  certain  land  from 
the  University,  brought  a  bill  In  equity  to 
restrain  the  state's  taxing  officers  from  tak- 
ing any  proceedings  to  collect  taxes  from  the 
lessees  of  the  University  within  the  llmlta 
of  the  1,000  acres  exempted  In  the  University 
charter.  The  state  of  Tennessee,  subsequent- 
ly to  the  grant  of  the  charter  and  the  mak- 
of  the  leases  (whlcji  were  nonassignable  ex- 
cept by  the  consent  of  the  University),  en- 
acted legislation  authorizing  the  taxing  of  a 
leasehold  interest.  The  Supreme  C!ourt  of 
the  United  States  held  that  the  tax  assess- 
ment against  the  lessees  on  their  leasehold 
Interest  was  not  a  tax  against  the  University 
as  owner  of  the  fee,  nor  was  It  a  tax  on  the 
University's  Income  from  the  leases;  that 
the  tax,  in  form  and  substance,  was  upon  a 
separate  Interest  In  real  estate  granted  by 
the  lessor,  and  was  assessed  against  the  own- 
er of  such  separate  Interest,  and  was  not  In 
violation  of  the  charter  exemption.  In  dis- 
cussing the  nature  of  the  Interest,  Mr.  Justice 
Peckham,  speaking  in  behalf  of  a  unanimous 
court,  said: 

"What  is  the  exact  interest  of  the  lessee  in  the 
land  •  •  •  it  is  not  necessary  here  to  de- 
termine. It  is  plain  tliat  be  has  some  interest 
in  it,  and  that  interest  is  distinct  from  the  fee, 
nnd  may  be  taxed  wboi  the  fee  ia  exonpt  from 
taxation." 

[«]  4.  Up  to  this  point  we  have  endeavored 
to  establish  these  propositions :  That  a  lease 
of  a  railroad  for  101  years  for  a  stated  annu- 
al rental,  renewable  in  like  periods  upon  the 
same  terms,  creates  an  interest  or  claim  in 
the  property ;  that  the  owner  of  any  interest 
or  claim  in  property  less  than  the  fee  shall 
retnm  the  same  for  taxation ;  and  that  the 
charter  limitation  upon  the  extent  of  the  tax 
to  be  demanded  of  the  Southwestern  and  the 
Augusta  &  Savannah  Railroad  Companies 
will  not  be  so  extended  as  to  exempt  from 
taxation  the  leasehold  Interest  of  the  Central 
of  Georgia  Railway  Company  In  these  prop- 
erties. We  will  now  proceed  to  examine 
whether  these  propositions  can  be  sustained 
as  against  constitutional  and  other  objections 
urged  by  the  lessee.  The  lease  of  the  South- 
western Railroad  Company  embraces  a  sys- 
tem of  roads,  some  portions  of  which  have 
no  charter  exemption  from  ad  valorem  taxa- 
tion. It  is  urged  that  the  taxation  of  the 
leasehold  Interests  of  these  portions  of  the 
system  which  have  a  charter  limitation  as  to 
the  extent  of  the  tax  which  may  be  demand- 
ed, and  the  omission  to  tax  other  leasehold 
Interests  In  the  system,  is  a  denial  of  due 
process  of  law  and  an  nnjnst  and  unequal 
classification  of  property.  The  record  dis- 
closes that,  prior  to  any  call  for  a  return 
of  any  leasehold  Interest,  the  lessee  had  re- 


turned for  ad  valorem  taxation  the  entire 
fee  in  all  portions  of  its  sjrstem,  save  such  as 
had  a  charter  exemption.  In  the  case  of 
these  portions  of  the  railroad  which  had  a 
charter  exemption  from  ad  valorem  taxation 
no  return  was  made  by  the  lessee  of  its  inter- 
est in  the  property,  and  It  Is  a  tax  on  this  in- 
terest of  the  lessee  that  Is  now  sought  to  be 
collected.  The  comptroller  general  assessed 
to  the  lessee  the  tax  on  that  portion  of  Its 
lines  which  has  no  charter  exemption  on  the 
fee  and  the  lessee  had  returned  the  fee  in  that 
portion  for  taxation.  .The  leasehold  Interests 
in  the  railroads  so  returned  were  taxed  in  tax- 
ing the  entire  fee.  The  comptroller  general 
recognized  as  fair  the  rule  that,  if  the  whole 
fee  was  returned,  the  assessment  <»  the 
whole  fee,  whether  returned  by  lessor  or 
lessee,  necessarily  embraced  the  leasehold 
interest  on  the  noncharter  lines.  In  the  mat- 
ter of  the  leasehold  Interest  of  the  lessee  in 
the  property  leased  from  the  Augusta  & 
Savannah  and  the  Southwestern  railroad 
companies,  a  peculiar  situation  existed.  'This 
anomalous  condition  resulted  from  a  tax 
limitation  in  the  charters  of  these  companies, 
limiting  a  tax  on  the  fee  assessable  against 
them,  which  tax  limitation  was  not  repealed 
by  the  Constitution  of  1877,  which  demanded 
nnlform  ad  valorem  tax  upon  the  same  class 
of  snbjects.  These  railroad  companies,  by 
their  own  act,  created  an  Interest  In  the 
property  in  the  lessee.  This  Interest  being 
a  separate  and  distinct  subject  class  for  tax- 
ation, either  the  constitutional  mandate  must 
be  Ignored  or  the  leaseh(dd  Interest  of  the 
lessee  must  be  assessed,  as  was  done  by  the 
comptroller  general.  This  action  of  the 
comptroller  general  neither  violated  the  due 
process  clause  of  the  Constitution,  state  and 
federal,  nor  denied  the  lessee  the  equal  pro- 
tection of  the  laws,  nor  violated  the  tax  uni- 
formity clause  of  the  state  Constitution. 

[5]  5.  It  is  only  necessary  to  observe  that. 
Inasmuch  as  the  leases  from  the  Augusta  & 
Savannah  and  the  Southwestern  Railroad 
Companies  to  the  Central  of  Georgia  Railway 
Company  create  a  claim  or  interest  in  the 
property  separate  and  distinct  from  the  fee, 
the  taxation  of  the  leasehold  Interest  does  not 
infringe  any  constitutional  Inhibition,  state 
or  federal,  against  the  violation  or  impair- 
ment of  contracts. 

[6]  6.  And,  lastly,  the  point  Is  made  that 
there  is  no  machinery  provided  by  law  for 
the  distribution  of  a  tax  on  a  leasehold  in- 
terest among  the  counties,  municipalities, 
and  school  districts  located  on  the  leased 
lines,  and  in  the  absence  of  such  machinery 
the  leasehold  Interest  cannot  be  taxed  by 
such  counties,  municipalities,  and  school  dis- 
tricts. This  question  is  fraught  with  diffi- 
culty, and  especially  with  reference  to  the 
lease  of  *the  Southwestern  Railroad  Com- 
pany. The  latter  company  owns  a  continu- 
ous line,  made  up  of  railroads  whose  char- 
ters have  tax  limitations  and  of  railroads 
whose  charters  contain  no  exemptions.    The 
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charter  exemptloii  lines  In  the  system  are 
not  contlnnons,  having  gaps  between  them 
supplied  by  railroads  which  hare  no  tax  ex- 
emptions. If  there  were  as  many  lessees  as 
there  are  different  railroads  In  the  Sontb- 
western  system,  the  assessment  of  the  taxes 
of  each  road  would  be  relieved  of  any  seri- 
ous complexity.  It  is  the  union  of  these  dif- 
ferent roads  into  one  system,  owned  by  one 
oompany,  and  a  lease  by  that  company  of  all 
of  them  to  a  single  lessee,  w^lch  cause  the 
complications.  The  comptroller  general  solv- 
ed the  problem  In  th^s  manner:  He  called 
upon  the  lessee  to  return  the  value  of  its 
leases  and  lease  privileges  and  other  inter- 
ests less  than  the  fee,  owned  by  ,lt  in  and 
concerning  the  railroads  in  its  system  of 
railways  respectively  known  as  the  Augusta 
&  Savannah  Railroad,  extending  from  Augus- 
ta, Oa.,  to  Milieu,  Ga.,  and  those  portions  of 
the  Southwestern  Railroad  extending  from 
Macon  to  Americas,  Cuthbert  to  Ft.  Gaines, 
Ft.  Valley  to  Columbus,  and  Smlthvllle  to 
Cuthbert.  The  lessee  made  a  return  under 
protest,  fixing  the  values  in  aggregate  sums 
for  their  Interest  In  the  property  of  lessor, 
and  denied  the  taxability  of  their  lease  in 
terest  in  these  properties.  A  mileage  basis 
was  furnished,  but  no  separate  mileage  val 
nation  was  placed  in  the  return.  The  valua^ 
tion  of  the  aggregate  mileage  was  placed  in 
one  sum.  The  comptroller  general  acted  on 
the  implication  that  the  mileage  was  of 
equal  value,  and  applied  the  general  law  in 
making  the  assessments  on  that  basis.  We 
think  the  assessments  were  made  In  substan- 
tial accord  with  the  general  law  for  the  aS' 
sessment  of  railroads.  This  law  and  the 
comptroller's  application  of  it  may  be  more 
or  less  imperfect,  but  all  modes  of  taxation 
are  subject  to  this  criticism.  See  Taylor  v. 
Secor,  92  U.  8.  675,  23  L.  Ed.  663;  Atlanta 
Ass'n  V.  Stewart,  supra. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(146  Oa.  466) 

TALLET  et  al.  v.  BROWN  et  al.    (No.  248.) 

(Supreme  Court  of  Georgia.    Feb.  15, 1917.) 

(Syllalut  Iv  the  Court.) 

Pebuanent  Injunction  —  Law  and  Evi- 
dence. 
This  case  by  consent  was  tried  by  the  pre- 
siding judge  without  the  intervention  of  a  jury. 
The  judgment  rendered,  permanently  enjoming 
the  defendants,  was  authorized  by  the  law  and 
the  evidence. 

Error  from  Superior  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 

Suit  for  injunction  by  L.  A.  Brown  and 
others,  trustees,  against  Jim  Talley  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
bring  error.    Affirmed. 

W.  P.  McClatchey,  of  Chattanooga,  Tenn., 
and  W.  M.  Henry,  of  Rome,  for  plaintiffs  in 


error.    O.  N.  (Siambers,  of  RossvUle,  for  de- 
fendants. In  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  coucur. 

(146  Ga.  464) 

BANK  OF  ETON  v.  OWENS  et  aL 

OWENS  et  aL  v.  BANE  OF  ETON. 

(No.  247.) 

(Supreme  Court  of  Georgia.     Feb.  15,  1917.) 

(Syllabui  by  the  Court.) 

1.  Beuaindess  e=3l2  —  Wills  iS=370  —  Fob- 

EIGN    WiLIr-BEQUIBT    OF    PEBSONALTY — Va- 

uorrr. 
Where  property  is  bequeathed  by  will  to  one 
in  another  state,  and  the  will  according  to  the 
laws  of  that  state  was  sufficient  to  make  a  valid 
devise  of  personalty  (having  only  two  witnesses), 
the  title  of  the  devisee  thus  obtained  will  be  rec- 
ognized in  this  state  after  the  personalty  has 
been  brought  into  this  state.  Ellington  v.  Har- 
ris, 127  Ga.  85,  56  S.  E.  134,  119  Am.  St.  Rep. 
320. 

(a)  But  where  the  devise  was  to  A.  for  life, 
with  remainder  to  the  children  of  A.,  and  the 
executor  in  the  other  state  sold  the  personalty 
in  the  other  state,  and  from  the  proceeds  of 
the  sale  advanced  money  to  A.  and  her  hus- 
band, taking  from  them  a  mortgage  on  other  sep- 
arate property  of  A.  in  the  estate,  conditioned 
upon  the  repayment  to  the  executor  of  the 
amount  so  advanced  to  A.  and  her  husband  when 
A.  should  die,  and  after  having  thus  procured 
money  from  the  executor  A.  invested  it  in  lands 
in  this  state,  to  which  she  took  an  alisolute 
fee-simple  deed,  the  title  thus  acquired  by  A. 
to  the  lands  in  this  state  was  hers  absolutely, 
unaffected  by  any  right  of  the  remaindermen 
mentioned  in  the  wUI. 

CEd.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  {  3;    WiUs,  Cent  Dig.  U  184-186.] 

2.  Dbsoent  and  DisTRiBtrnoN  e=>24— Hxibs. 

Under  the  evidence  in  this  case  all  the  prop- 
erty in  controversy  descended  to  G.  T.  Owen.s, 
the  defendant  in  fi.  fa.,  and  Osmo  Owens,  his 
SOD,  the  claimant,  as  heirs  at  law  of  Cohutta  Ia. 
Owens  at  her  death. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Gent.  Dig.  if  63-68,  70,  81.] 

3.  Tenanct  in  Comxon  «=346— Likn  of  Co- 
tenant — Pbioeitt. 

Where  a  father  and  bis  son  inherit  property 
as  tenants  in  common  from  a  deceased  wife  and 
mother,  and  the  father  takes  possession  of  all 
the  property  owned  by  himself  and  son  and  uses 
it  for  bis  own  benefit,  the  son  in  an  equitable 
accounting  has  a  lien  on  such  property  for  his 
claim  thereon,  superior  to  liens  placed  on  his 
interest  by  the  tenant  in  possession  receiving 
the  property.    Civ.  Code  1910,  |j|  3724-3727. 

CEd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  §  138.] 

4.  Set-Opt  and  Countxbclahc  $=>8(1) — Ao- 
countinq — Set-Off— Maintenance  or  Mi- 
nor Son. 

Where  in  such  ease  the  father  has  property 
in  bis  hands  belonging  to  the  son,  although  he  is 
not  his  guardian,  yet  in  an  equitable  accounting 
between  the  father  and  the  son,  on  the  trial  of  a 
claim  case  in  which  an  ancillary  equitable  peti- 
tion is  filed  setting  up  the  rights  of  the  father 
and  son,  the  father  has  the  right  to  a  set-off 
against  the  son  for  money  expended  for  the 
latter  while  a  minor,  where  it  is  made  to  appear 
that  the  father  was  insolvent  and  unable  to 
maintain  and  educate  his  son,  and  that  such  ex- 


«=3For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  DlgeiU  and  lodexn 
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penditure  was  neeessaiT  for  his  maintenance  and 
edncation.    Maddoz  t.  Oxford,  70  Oa.  179. 

[Ed.  Note.— For  other  cases,  see  Set-Ofl  and 
Gonnterclaim,  Cent  Dig.  H  9,  10.] 

6.  Motion  fob  New  TsiAii— Sttfficienot. 

Appljring  the  foregoing  legal  princiiJles  to 
the  facts  of  this  case,  no  ground  of  the  motion 
for  a  new  trial  in  either  bill  of  exceptions  re- 
qaires  a  reversal. 

6.  Verdict— Evidence. 

The  verdict  was  supported  by  the  evidence. 

Error  from  Superior  Court,  Murray  Oonn- 
ty;  A.  W.  Flte,  Jadge. 

Proceeding  in  ezecation  by  the  Bank  of 
Eton  against  C.  T.  Owens,  in  which  Osmo 
Owens  filed  a  claim  Joining  O.  "W.  Muller  as 
executor  of  estate  of  Arabella  0»  Sumnierour. 
Verdict  finding  a  lien  In  favor  of  claimant, 
and  after  the  overruling  of  their  motions  for 
new  trial,  the  bank  and  the  dalmant  each 
except  and  bring  error.  Affirmed  on  both 
bills  of  exception. 

The  Bank  of  Eton  obtained  a  mortgage  fi. 
fa.  against  O.  T.  Owens,  and  had  It  levied 
upon  certain  real  estate  described  as  being 
a  one-half  undivided  interest  in  lots  of  land 
268  and  269  In  the  tenth  district  and  third 
section  of  Murray  county,  as  the  property  of 
the  defendant  in  fl.  fa.  Osmo  Owens,  the  son 
of  C.  T.  Owens,  filed  a  claim  to  the  property, 
and  an  ancillary  petition  In  aid  of  his  claim, 
and  Joined  O.  W.  Muller,  as  executor  of  the 
last  will  and  testament  of  Arabella  C  Sum- 
merour,  with  him;  the  executor  being  a  for- 
mal party  with  no  Interest  in  the  result  of 
the  suit  It  was  alleged  in  the  ancillary  peti- 
tion that  Arabella  C.  Summerour  died  te»- 
tate,  in  1880,  in  Polk  county,  Tenn. ;  that  by 
her  will  Cohutta  L.  Summerour  (who  after- 
wards married  0,  T.  Owens)  received  76  acres 
of  the  land  levied  on,  and  after  her  marriage 
to  C.  T.  Owens  she  received  certain  moneys 
from  the  estate  of  Arabella  C.  Summerour, 
with  which  she  purchased  in  1893  the  100- 
acre  tract  of  land  levied  on;  that  when  she 
received  the  money  from  O.  W.  Muller  aa 
executor,  C.  T.  Owens,  the  husband  of  Co- 
hutta L.  Owens,  the  devisee,  executed  with 
bis  wife  a  mortgage  deed  or  bond  to  the  ex- 
ecutor to  the  remaining  portions  of  the  two 
lots,  the  14S-acre  tract,  which  was  the  prop- 
erty of  Cohutta  L.  Summerour  Owens  by  in- 
heritance from  her  father,  the  condition  of 
the  bond  or  deed  being  in  substance  to  secure 
the  repayment  of  $1,000  of  money  paid  her 
by  the  executor  In  the  event  she  died  with- 
out issue,  In  which  event,  under  the  will  of 
Arabella  0.  Summerour,  other  legatees  took 
the  estate.  The  will  bequeathed  all  the  prop- 
erty of  Arabella  C.  Summerour,  the  testatrix, 
to  Cohutta  li.  Summerour  (afterwards  Owens) 
"or  her  children,"  she  having  no  children  at 
the  time.   "Should  she  die  without  children," 


then  the  property  was  to  go  to  other  named 
legatees.  The  claimant  alleged,  in  substance, 
that  the  will  above  mentioned  created  a  life 
estate  in  his  mother,  Cohutta  L.  Summerour 
Owens,  to  the  75-acre  tract  and  the  money 
purchasing  the  100-qcre  tract  of  land,  with 
remainder  to  him  aa  her  only  child;  that 
the  mother  died  in  1896,  while  the  claimant 
Osmo  Owens  was  three  years  old,  and  his 
father,  O.  T.  Owens,  the  defendant  in  fl.  fa., 
took  possession  of  all  the  land  and  received 
the  profits  of  it  until  about  the  time  of  the 
levy,  of  about  the  value  of  $500  per  annum, 
amounting  In  all  to  $9,000,  besides  interest; 
that  claimant  was  the  owner  in  fee  simple  of 
the  75-acre  tract,  and  also  of  the  100-acre 
tract  if  purchased  with  money  bequeathed  to 
his  mother  by  his  {grandmother ;  and  that  he 
had  an  equitable  lien  amounting  to  title  to 
the  remainder  of  the  lOO^acre  tract,  for  the 
reason  that  his  father  had  appropriated  to 
hla  own  use  for  18  years  the  proceeds  of  the 
land,  of  the  value  of  $200  yearly.  He  also 
claimed  that  the  legal  title  to  the  14S-acre 
tract  owned  by  his  mother,  Cohutta  L.  Sum- 
merour Owens,  and  transferred  by  her  and 
her  husband  to  O.  W.  Muller,  executor,  was 
in  the  executor  for  tbe°  benefit  of  the  claim- 
ant, as  it  was  transferred  to  Iiim  to  protect 
the  trust  fund  which  had  been  misappropri- 
ated. It  was  also  claimed  that  If  the  will  of 
Arabella  C.  Summerour  was  not  subject  to 
the  construction  given  it,  but  vested  the  title 
in  his  mother,  subject  to  be  divested,  and  if 
she  died  as  owner  of  the  entire  fee,  with  his 
father  and  himself  as  her  sole  heirs,  he 
would  be  entitled  to  $250  as  rent  per  annum 
as  half  owner,  with  a  lien  therefor  on  his 
father's  half,  which,  in  equity,  was  prior  to 
the  lien  of  the  mortgage  fi.  fa.  of  the  Bank  of 
Eton,  etc. 

On  the  trial  the  court  directed  a  verdict 
finding  the  property  subject,  and  submitted 
to  the  Jury  the  question  of  the  right  of  the 
claimant  to  have  his  lien  set  up  for  rents,  as 
tenant  in  common,  as  against  the  lien  of  the 
mortgage  fi.  fa.,  as  well  as  the  amounts  for 
land  sold  by  C.  T.  Owens.  The  Jury  return- 
ed a  verdict  finding  the  property  subject  ac- 
cording to  the  direction  of  the  court,  and 
finding  a  lien  in  favor  of  the  claimant  for 
$3,000  against  the  interest  of  C.  T.  Owens 
levied  upon.  Both  the  Bank  of  Eton  and 
Osmo  Owens  filed  motions  for  a  new  trial, 
which  were  overruled,  and  each  excepted. 

C.  N.  King,  of  Ohatsworth,  and  W.  E.  Mann, 
of  Dalton,  for  plaintiffs  in  error.  W.  W. 
Sampler,  of  Spring  Place,  and  M.  O.  Tarver, 
W.  C.  Martin,  and  Geo.  G.  Glenn,  all  of  Dal- 
ton, for  defendant  In  error. 

HILL,  J.  Judgment  alfirmed  on  both  bills 
of  exceptions.    All  the  Justices  concur. 
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CM  Oa.  456) 

C3ITT  OP  ATLANTA  v.  AUSTBLIfc 

(No.  243.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1917.) 

(BylUbut  by  tKe  Couri.) 

1.  Eminent  Douain  «s:=170—Procei!di nob- 
Condition  PBECEMNT  —  AOBEEUENT  WITH 
OWNEB. 

In  order  to  condemn  property  for  puolic  pur- 
poses, it  is  necessary,  preliminary  to  the  com- 
mencement of  the  procecdiiiKs,  for  the  con- 
demnor to  make  an  effort  to  a^ree  with  the 
owner  of  the  proi)erty  upon  a  price  to  be  ^aid 
for  the  land.  Bridwell  v.  Gate  City  Terminal 
Co„  127  Ga.  636,  56  S.  E.  624  (8),  10  L.  H.  A. 
(N.  S.)  909;    dv.  Code  1910,  i  5207. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  §§  462-467.] 

2.  E2UINENT  Domain  ®=»170— Pbocbedings— 
Conditions  Pbeoedent  —  Agbeement  as  to 
Pbiob. 

An  effort  was  made  by  a  city  to  condemn 
certain  real  estate  for  the  purpose  of  widening  a 
street  The  property  had  been  devised  by  the 
terms  of  a  will.  The  condemnation  proceed- 
ings were  upon  the  basis  that  the  property  had 
been  bequeathed  to  a  person  who  was  nominated 
executor  and  to  others.  The  person  appointed 
by  the  city  to  agree  with  the  owners  upon  the 
value  of  the  property  addressed  a  letter  to  the 
person  who  was  executor  of  the  will,  and  who 
was  also  a  legatee,  ds  follows:  "It  ia  the  in- 
tention of  the  city  to  agree  with  you,  if  possi- 
ble, as  to  the  pric«  to  be  paid,  before  institut- 
ing condemnation  proceedings  in  court.  I  un- 
derstand that  you  own  a  one  twenty-seventh  in- 
terest in  this  property,  subject  to  an  estate  for 
the  life  of  your  mother,  and  that  you  are  one 
of  the  executors  of  the  estate  of  Alfred  Austell, 
deceased.  The  city  asks  that  you  make  an  of- 
fer as  to  what  yon  will  take  for  your  interest 
Kindly  write  me  what  price  you  would  be  will- 
ing to  accept  for  the  interest  you  hold."  Held, 
that  this  letter  is  to  be  construed  as  a  proposi- 
tion to  the  addressee  personall:^,  and  not  to  him 
as  executor  in  his  representative  capacity,  and 
that  it  did  not  require  the  judge,  on  an  inter- 
locutory hearing  for  injunction,  to  hold  that  the 
condemnor  had  made  an  effort  to  purchase  the 
easement  before  institution  of  the  condemnation 
proceeding& 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  St  462-467.] 

3.  Eminent  Domain  ^=3284— Assets— Land— 
Injunction— INTBBEST  of  Bxecutob. 

Under  a  proper  construction  of  the  will,  the 
executor  had  sufficient  interest  in  his  representa- 
tive capacity  under  the  will  to  maintain  an  ac- 
tion against  the  city  to  enjoin  an  illegal  pro- 
ceeding instituted  by  the  city,  seeking  to  con- 
demn for  public  use  the  land  bequeathed  by  the 
will. 

[Ed.  Note.— For  other  cases,  see  E}minent  Do- 
main, Cent  Dig.  Si  789,  790.] 

4.  Condemnation  Pbqceedinos— Evidence. 

Certain  evidence  offered  by  the  defendant 
was  properly  excluded  on  objection  that  it  was 
irrelevant 

5.  Eminent  Domain  «=>274(1)— Injunction 
BY  ElxECOTOB— Relief. 

Under  the  pleadings  and  the  evidence,  this 
was  an  effort  by  the  city  to  condemn  certain 
lands  for  the  purpose  of  widening  one  of  the 
streets.  The  land  had  been  bequeathed  by  a 
testator,  and  the  city  was  seeking  to  condemn 
the  interest  therein  of  the  widow,  who  had  re- 
nounced a  devise  in  her  favor  and  to  whom 
dower  had  been  set  apart  in  the  property,  and 
also  the  interests  of  others  to  whom  the  prop- 
«rty   should  go  under   the  terms   of  the  will. 


After  the  condemnation  proceedings  had  been 
commenced,  the  sole  surviving  executor  filed  an 
equitable  petition  to  enjoin  the  city  from  pro- 
ceeding with  the  condemnation,  on  the  ground 
that  the  proceedings  were  not  against  him  in 
his  representative  capacity,  and  that  no  attempt 
had  been  made  by  the  city,  preliminary  to  the 
condemnation  proceedings,  to  agree  with  him  in 
his  representative  capacity  upon  a  price  to  be 
paid  for  the  property  sougot  to  be  taken.  Held, 
that  under  the  pleadings  and  the  evidence  there 
was  no  error  in  granting  the  injunction. 

[Ed.  Note.— For  other  cases,  see  EJminent  Do- 
main, Cent  Dig.  S§  765-767.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Condemnation  proceeding  by  the  City  of 
Atlanta  against  tV.  W.  Austell,  Executor. 
Judgment  for  the  executor,  and  tbe  city 
brings  error.    Affirmed. 

Jas.  L.  Mayson,  Sam'l  D.  Hewlett,  An- 
derson &  Rountree,  and  Moore  &  Pomeroy, 
all  of  Atlanta,  for  plaintiff  In  error.  Chas. 
T.  &  L.  C.  Hopkins,  of  Atlanta,  for  defend- 
ant in  error. 


ATKINSON,  J.  t1-»]  In  1881  Alfred  Ans 
tell  died,  leaving  a  will  which  contained, 
among  others,  the  following  items: 

"Item  2.  It  is  my  will  and  desire,  and  I  here- 
by devise  and  direct,  that  my  executors  herein- 
after named  shall  not  sell,  during  the  life  of 
my  said  wife,  any  of  'Trout  House'  lot,  on  the 
corner  of  Decatur  and  Pryor  streets  in  said  citj 
of  Atlanta,  fronting  on  Decatur  street  one  hun- 
dred feet,  more  or  less,  and  extending  back  at 
right  angles  with  Decatur  street,  and  on  Pryor 
street,  to  Line  street;  but  they  may  build,  out 
of  any  funds  that  may  come  into  their  hands, 
if  they  deem  it  best,  other  storehouses  on  the 
part  of  said  lot  adjoining  the  building  known 
as  the  Austell  Corner.  I  direct  my  said  execu- 
tors to  collect  the  rents  of  the  storehouses,  or 
other  houses,  as  m.iy  be  on  said  'Trout  House' 
lot,  and,  out  of  the  rent  so  collected,  that  they 
pay  my  said  wife  the  sum  of  two  thousand  dol- 
lars, payable  in  equal  quarterly  payments,  for 
each  and  every  year  of  her  natural  life,  whether 
she  marries  again  or  not  And  my  executors 
are  directed  to  take  the  receipt  for  the  same 
from  herself  alone,  and  to  pay  it  to  no  other 
person.  My  executors  are  further  directed,  aft- 
er paying  my  said  wife  the  sum  of  money  afore- 
said, to  divide  the  balance  equally  between  my 
said  children,  and  after  the  deatii  of  my  said 
wife  to  sell  the  said  storehouses  and  lot  and 
divide  tbe  proceeds  of  such  sale  among  my  chil- 
dren, share  and  share  alike,  the  child  or  children 
of  any  child  of  mine  to  take  the  share  of  their 
deceased  parent" 

"Item  4.  The  provisions  hereinbefore  made 
for  my  beloved  wife  being  ample  for  her  sup- 
port, I  hereby  dedare  that  the  bequests  herein- 
before made  to  her  are  in  lieu  of  dower,  or  ri^ht 
of  dower,  of,  in,  or  to  any  real  estate  of  which 
I  majr  die  seised,  and  that  it  is  my  will  that  she 
inherit  or  get  no  part  of  my  estate  except  what 
is  specifically  given  to  her  by  this  wilL" 

"Item  10.  In  any  item  of  my  will,  where  a 
division  of  property  is  directed  to  be  made  be- 
tween my  children,  I  hereby  declare  it  to  be 
my  will  and  desire  that  if  any  of  m^  children 
should  be  dead  at  the  time  such  division  is  to 
be  made,  leaving  any  child  or  children  surviv- 
ing them,  that  such  surviving  child  or  children 
shall  take  the  portion  of  their  deceased  parent 
And  in  the  event  any  of  my  children  shall  die 
before  the  division  of  any  fmrt  or  the  whole  of 
my  estate,  as  provided  for  in  this  my  will,  leav- 
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ing  no  issae  or  suryiving  children,  then  it  is  my 
will  and  desire  that  the  portion  of  my  estate 
that  would  have  otherwise  gone  to  such  deceased 
child  OP  children  shall  be  divided  between  my 
other  surviving  child   or   children,    share   and 

The  will' was  dnly  probated,  and  the  three 
executors  therein  named  qualified.  There- 
after two  of  the  executors  died,  leaving  the 
remaining  one  as  sole  surviving  executor. 
The  widow  elected  to  take  dower  In  lieu 
of  the  bequest  left  her  under  the  will,  and 
dower  was  duly  set  apart  to  her,  which  In- 
cluded, among  others,  the  whole  of  the  prop- 
erty described  In  Item  2  of  the  will.  On 
December  7,  1916,  the  widow  was  still  liv- 
ing, as  were  also  two  sons  and  one  daughter. 
One  of  the  daughters  died  after  the  testa- 
tor's death,  leaving  no  children.  One  of 
the  sons  had  children  in  esse,  and  the  other 
son  was  unmarried  and  without  children. 
On  the  date  last  mentioned  the  dty  of  At- 
lanta served  a  notice  upon  the  widow  and 
each  of  the  sons  and  the  daughter  of  the 
testator,  and  certain  children  of  the  son  hav- 
ing children,  and  certain  tenants  occupying 
the  property,  of  its  intention  to  condemn  a 
portion  of  the  property  referred  to  in  the 
second  item  of  the  will,  for  the  purpose  of 
widening  a  street  of  the  dty  In  such  man- 
ner as  to  appropriate  a  part  of  the  property. 

The  only  evidence  as  to  an  effort  on  the 
part  of  the  city  to  agree  with  the  owners 
of  the  property  upon  the  price  to  be  paid 
therefor  was  the  testimony  of  W.  W.  Austell, 
who  was  the  sole  surviving  executor,  to  the 
effect  that  there  had  been  an  offer  made  to 
bhn  personally,  but  no  offer  made  to  him 
in  his  representative  capacity  to  agree  up- 
on a  price.  And  a  certain  letter  written  by 
W.  S.  Dillon,  addressed,  "Mr.  W.  W.  Austell, 
108  Juniper  St.,  Atlanta,  Oa.,"  which  con- 
tained the  following: 

"It  is  the  intention  of  the  city  to  agree  with 
yon,  if  possible,  as  to  the  price  to  be  paid,  be- 
fore instituting  condemnation  proceedings  in 
court  I  understand  that  yon  own  a  one  twen- 
ty-seventh interest  in  this  property,  subject  to 
ao  estate  for  the  life  of  your  mother,  and  that 
you  are  one  of  the  executors  of  the  estate  of 
Alfred  Austell,  deceased.  The  city  asks  that 
jou  make  an  offer  as  to  what  you  will  take  for 
your  interest.  Kindly  write  me  what  price  yon 
would  be  wiUing  to  accept  for  the  interest  you 
hold." 

After  the  service  of  the  notice  of  Inten- 
tion to  condemn  the  property,  W.  W.  Austell, 
as  executor.  Instituted  an  action  against  the 
dty  to  enjoin  the  condemnation  proceedings, 
which  contained  allegations  substantially  as 
above  set  forth,  and  others  to  the  following 
effect:  (a)  Upon  the  death  of  the  daughter 
of  the  testator  above  mentioned,  her  interest, 
under  the  will.  In  the  property  in  question 
reverted  to  the  estate,  by  reason  of  her  hav- 
ing died  childless,  (b)  None  of  the  children 
or  grandchildren  of  the  testator  has  any 
Tested  legal  right  in  the  property,  and  un- 
der the  terms  of  the  will,  the  property  is  to 
be  sold  by  the  executor  after  the  death  of 


the  widow,  and  the  proceeds  realized  from 
the  sale  to  be  distributed  In  the  way  pro- 
vided for  by  the  will,  and  the  shares  of 
those  who  may  die  childless  revert  to  the 
survivors  or  their  children;  and  consequent- 
ly such  Interests  are  contingent  and  relate 
to  the  estate  Itself  and  to  the  proceeds  of 
the  sale  of  the  property  which  was  required 
to  be  made  by  the  executor  at  the  death  of 
the  widow,  (c)  In  his  representative  ca- 
pacity the  executor  is  vested  with  the  power 
and  duty  to  sell  all  of  the  property  and  con- 
vey title  thereto  and  distribute  the  proceeds 
thereto  when  thus  authorized,  (d)  In  not 
giving  petitioner  notice  in  his  representative 
capacity,  and  in  not  attempting  to  agree  with 
him  in  a  representative  capacity  as  to  the 
price  to  be  paid  for  the  land,  the  dty  had 
failed  to  comply  with  the  provision  of  the 
statute  requisite  to  the  condemnation  of 
property  for  public  uses. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(148  Ga.  420) 
SPURLIN  T.  TOWNS  et  aL    (No.  232.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1917.) 

(Syllabu*  &y  the  Court.) 

1.  E3JSCTHENT  $s>12— TrruE  or  Gbantee— Re- 

COVEST. 
If  A.,  having  no  title,  execute  a  deed  pur- 
porting to  convey  land  to  B.  for  life,  with  vested 
remainder  to  children  of  B.,  the  children  will 
not  by  virtue  of  the  deed  acquire  such  title  as 
will  support  an  action  for  recovery  of  the  land 
after  the  death  of  B. 

(a)  The  case  differs  in  its  facts  from  McLen- 
don  ▼.  Horton,  96  Ga.  64,  22  S.  B.  45,  where 
the  defendant,  while  attempting  to  prescribe  un- 
der a  void  tax  deed,  set  up  and  claimed,  both  by 
"his  pleadings  and  evidence,"  title  from  the 
same  source  from  which  tlie  plaintiff  claimed  to 
have  derived  title;  and  it  was  held  that  such 
pleadings  and  evidence  dispensed  with  the  neces- 
sity of  the  plaintiff's  making  further  proof  of 
title  in  order  to  recover. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §§  47-55.] 

2.  AnvEBSE  Possession  «=>71(3)  —  Pbebcrip- 
TioN— Shebifp's  Deed. 

If  B.  enters  possession  under  such  a  deed 
and  thereafter  executes  a  deed  purporting  to 
convey  the  land  in  fee  to  C.  as  security  for  a 
debt,  and  the  debt  is  reduced  to  judgment,  and 
the  land  is  sold  as  the  property  of  B.  under  an 
execution  based  on  such  judgment,  and  a  deed  is 
executed  by  the  sheriff  to  the  purchaser,  pur- 
porting to  convey  the  land  in  fee,  and  the  latter 
enters  into  adverse  possession  of  the  land  un- 
der the  sherifTs  deed  in  good  faith  and  remains 
in  possession  for  seven  years,  he  will  acquire  a 
prescriptive  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  422.  423.] 

3.  Lmc  Estates  «=»8  —  Pbescbiption  —  Sus- 
pension. 

Relatively  to  the  children  of  B.,  the  pre- 
scriptive period  would  not  be  tolled  by  the  time 
B.  may  have  lived  subsequently  to  the  date  of 
the  entry  of  the  prescribes 

[Ed.  Note.— For  other  cases,  'see  life  Es- 
tates, Cent  Dig.  §§  24-28.] 
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4.   DiBECTED  VeBDIOT— EIbROB. 

Applying  the  rulings  announced  in  the  pre- 
ceding notes,  the  verdict  for  the  plaintiffs  was 
ananthorized,  and  the  court  erred  In  directing  it 
in  their  favor. 
6.  New  Tbiax  cgsslS— GBotrNDS— SumcixROT 

OF  PI.EA.DINOB. 

Rulings  of  the  court  on  the  sufficiency  of  the 
pleadings  are  not  proper  subject-matter  for 
grounds  of  a  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  24-29.] 

6.  ADiassiBiLirr  of  Evidence— Ruunob. 

The  rulings  on  the  admission  of  evidence 
were  not  erroneous  for  any  reason  assigned. 

Error  from  Superior  Court,  Fayette  Coun- 
ty;  W.  B.  H.  Searcy,  Jr.,  Judge. 

Action  by  W.  B.  Towns  and  others  against 
J..  A.  Spurlin.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

T.  B.  Felder  and  J.  Mallory  Hunt,  both  of 
Atlanta,  for  plaintiff  in  error.  J.  W.  Cul> 
pepper,  of  Fayettevllle,  and  Daley,  Cham- 
bers &  Daley,  of  Atlanta,  for  defendants  in 
error. 


HILXi,   J.     Judgment  reversed. 
Justices  concur. 


AU  the 


(1<6  Ga.  461) 

WEBB  V.  THOMPSON.    (No.  245.) 
{Supreme  Court  of  Georgia.     Feb.  16,  1917.) 

(Bvttahut  iy  the  Court.) 

Bills  and  Notes  €=»537(1)— Actioit— Qints- 

TioN  fob  Jubt. 
The  pleading  and  the  evidence  raised  issues 
which  should  have  been  submitted  to  the  jury 
for  determination,  and  the  court  erred  in  direct- 
ing a  verdict 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  tS  1862,  1871-1875.] 

Error  from  Superior  Court,  Milton  Coun- 
ty; H.  Ii.  Patterson,  Judge. 

Siiit  by  V.  F.  Thompson  against  J.  J.  Webb. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

In  1910  Webb  borrowed  money  of  Tliomp- 
son,  gave  his  note  therefor,  and  executed  a 
deed  to  land  to  secure  its  payment,  taking  a 
bond  for  title  for  reconveyance  upon  pay- 
ment of  the  debt.  The  debt  was  due  four 
years  after  the  date  of  the  note.  At  ma- 
turity Webb  had  paid  neither  principal  nor 
interest  In  the  meantime  he  had  been  de- 
clared a  bankrupt,  and  the  trustee  in  bank- 
ruptcy on  August  13,  1913,  sold  the  equity 
of  redemption  which  Webb  lia'd  in  the  land 
conveyed  to  secure  Thompson.  In  the  suit 
brought  to  recover  the  amount  of  principal 
and  interest,  Thompson  charged  the  insolven- 
cy oi  Webb  and  waste  on  his  part,  and 
prayed  for  injunction  and  a  receiver,  which 
extraordinary  relief  was  granted.  To  the 
suit  the  defendant  filed  a  plea  and  answer, 
in  which  be  admitted  that  he  had  been  ad- 
judicated a  bankrupt,  and  that  his  equity 
of  redemption  in  the  land  referred  to  bad 
been  sold  as  alleged ;    but  he  alleged  that  at 


the  sale  of  his  equity  of  redemption  he  pur- 
chased it  and  had  paid  a  part  of  the  pur- 
chase money.  The  purchase  price  was  about 
$1,260.  He  averred  that  the  plaintiff  agreed 
to  furnish  him  with  money  with  which  to 
make  the  purchase,  but  he  had  not  done  so ; 
that  he  purchased  it  upon  an  agreement  with 
the  plaintiff  that,  if  he  would  so  purchase 
and  make  certain  valuable  improvements  up- 
on the  land,  he  could  continue  to  occupy  it 
and  the  plaintiff  would  allow  him  to  make 
two  crops  upon  the  land  for  the  years  1914 
and  1915,  and  would  allow  him  those  two 
years  to  make  the  improvements,  and  that 
if  the  defendant  should  make  them  within  the 
two  years  the  plaintiff  would  then  allow  the 
defendant  five  years  after  •December  15, 1915, 
in  which  to  pay  off  the  debt ;  that  he  made 
and  completed  the  valuable  improvements  as 
stipulated  in  the  agreement  with  the  plain- 
tiff, at  a  cost  of  $800,  and  says  that  now 
in  equity  and  good  conscience  the  plaintiff 
should  stand  to  and  abide  his  contract,  and 
not  be  allowed  to  take  Judgment  at  this 
time.  Upon  the  trial  the  court  directed  a 
verdict  for  the  plaintiff  for  principal  and  in- 
terest 

E.  H.  Clay  and  J.  Z.  Foster,  both  of  Mari- 
etta, and  J.  P.  Brooke,  of  Alpbaretta,  for 
plaintiff  in  error.  Geo.  F.  Oober  and  W.  L 
Heyward,  both  of  Atlanta,  for  defendant  In 
error. 

BECK,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that,  instead 
of  directing  a  verdict  for  the  plaintlfl,  the 
court  should  have  submitted  the  issues  made 
by  the  pleadings  and  evidence  to  the  Jnry 
for  their  decision.  If  the  allegations  of  the 
defendant's  answer  as  to  the  contract  made 
between  him  and  the  plaintiff  on  the  day 
upon  which  the  defendant's  equity  of  re- 
demption in  the  land  was  sold  by  the  trustee 
in  bankruptcy  be  true  (and  there  ia  some 
evidence  to  support  them),  the  plaintiff  shonid 
be  forced  to  stand  to  and  abide  by  his  part 
of  the  contract  Taking  the  defendant's  tes- 
timony offered  in  support  of  the  allegations 
in  Ills  answer  to  be  true,  the  plaintiff  agreed 
that,  if  the  defendant  would  make  and  com- 
plete certain  valuable  improvements  and 
would  buy  the  equity  of  redemption  at  the 
sale  by  the  trustees  in  bankruptcy,  he  Should 
be  allowed  to  cultivate  the  lands  during  the 
years  1914  and  1915,  and  have  five  years 
after  December  15,  1915,  within  which  to 
pay  the  principal  and  interest  of  his  debt; 
and,  moreover  the  plaintiff  agreed  that  he 
would  furnish  the  money  with  which  to  pay 
for  the  equity  of  redemption.  This,  In  sob- 
stance,  amounted  to  an  agreement  on  the 
part  of  the  plaintiff  to  extend,  for  a  valuable 
consideration,  the  time  of  payment  of  the 
defendant's  debt  If  the  allegations  of  tbe 
defendant's  answer  In  regard  to  the  contract 
made  between  him  and  the  plaintiff  on  tbe 
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da7  of  the  sale  of  the  eqalty  of  redemptloD 
be  true,  then  hla  defense  la  meritorious.  Of 
Che  truth  of  that  defense  the  jury  are  the 
sole  Judges.  To  hold  that  the  defense  la 
without  merit  would  be  holding,  in  effect, 
that  when  a  proposal  on  the  part  of  the 
plaintiff  to  the  defendant  has  been  accepted 
In  good  faith  by  the  latter,  had  been  acted 
upon  by  hltn  at  a  coat  of  over  $800 — an  ex- 
penditure made  on  the  faith  of  the  promise 
and  agreement  of  the  plaintiff — the  plaintiff 
Tas  not  bound  by  hla  agreement  and  promise 
merely  because  the  new  contract  was  not 
reduced  to  writing.  We  cannot  take  this  view 
of  the  defense  pleaded.  The  case  must  be 
returned  for  anotber  trial,  and  the  issues 
made  must  be  submitted  to  the  jury  under 
pr<^)er  Instructions  from  the  court. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


a«  Ga.  463) 

JACKSON  et  al.  t.  SOUTHERN  FLOUK  & 
GBAIN  CO.    (No.  242.) 

(Supreme  Court  of  Georgia.    F«b.  14,  1917.) 

(Svilahut  hy  the  CourtJ 

1.  DoMiciLB  «=»4(1),  6— MiKOB— Change  of 
DoMicrLB. 

The  domicile  of  a  minor  is  that  of  hla  father, 
U  his  father  is  living  and  has  not  Toluntarily 
relinquished  parental  authority  to  some  other 
person.  A  change  of  domicile  does  not  result 
from  the  minor's  leaving  the  parental  abode  by 
consent  of  his  father,  and  going  into  another 
couDtjr  to  live  in  order  to  be  convenient  to  a  part- 
nership business  which  the  minor  condacts  in 
his  own  name  for  himself  and  his  father. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  H  6-8,  10-35.] 

2.  Pabtnebship  «=5>195— Aonow— Ventje. 

The  venae  of  an  equitable  suit  against  the 
father  and  son,  based  on  a  transaction  with  them 
in  such  business,  is  the  county  of  the  residence 
of  the  defendants,  and  not  the .  county  where 
the  business  was  conducted. 

[Ed.  Note.— For  other  cases,  »ee  Partnership, 
Ont  Dig.  {  35S.] 

8.  Othbb  Questions. 

It  is  unnecessary  to  deal  with  other  qnes- 
tiona  in  the  case. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Equitable  action  by  the  Southern  Flour 
ft  Grain  Company  against  L.  H.  Jackson  and 
Sims  Jackson,  alleged  partners  under  name 
of  L.  H.  Jackson,  and  others.  Interlocutory 
injunction  granted  and  receiver  appointed, 
and  defendants  bring  error.     Reversed. - 

The  Southern  Flour  &  Grain  Company  In- 
stituted an  equitable  action  In  Fulton  coun- 
ty against  L.  H.  Jackson  and  Sims  Jackson, 
alleged  to  be  partners  conducting  a  business 
in  Fulton  county  under  the  name  of  L.  H. 
Jackson,  and  against  T.  J.  Jackscm  and  J. 
B.  Mozley.  It  was  alleged  that  L.  H.  Jack- 
son was  a  resident  of  Fulton  county  and  all 
the  other  defendants  were  alleged  to  be  resi- 
dents of  (k>bb  county.  The  suit  was  to  re- 
cover a  general  judgment  against  the  two  de- 


fendants flrat  named,  for  the  amount  of  cer- 
tain promissory  notes  payable  to  the  plain- 
tiff, executed  by  the  alleged  fli*m;  to  enjoin 
all  the  defendants  from  disposing  of  a  cer- 
tain draft  or  the  proceeda  thereof  collected 
from  an  insurance  company  for  a  loaa  undei' 
an  insurance  policy  on  alleged  partnership 
property  which  was  held  by  T.  J.  Jackson 
and  J.  B.  Mozley  under  an  alleged  collusive 
agreement  with  the  Arm ;  and  to  have  a  re- 
ceiver appointed  to  take  charge  of  the  draft 
and  Its  proceeds.  The  defendants  pleaded 
to  the  jurisdiction  of  the  court,  and  to  the 
merits  of  the  case.  In  the  pleas  it  was  de- 
nied that  L.  H.  Jackson  and  Sims  Jackson 
were  partners,  or  that  h.  H.  Jackson  had  any 
interest  in  the  business.  It  was  further  al- 
leged that  L.  H.  Jackson  was  a  minor  and 
unable  to  contract,  and  resided  with  bis 
father,  Sims  Jaclcson,  in  Cobb  county,  where 
be  was  born  and  reared.  At  the  hearing 
there  was  uncontradicted  evidence  that  L. 
H.  Jackson  lived  in  Fulton  county,  and  con- 
ducted the  business,  and  that  he  attained 
his  majority  One  week  after  the  action  was 
commenced.  Other  evidence,  though  con- 
tradicted, tended  toshow  insolvency  by  L.  H. 
and  Sims  Jackson  and  their  Joint  liability  to 
the  plaintiff,  and  a  collusive  arrangement  as 
alleged  In  the  petition  between  them  and  the 
other  defendants,  whereby  the  latter  should 
control  the  draft  and  its  proceeds  In  such  man- 
ner as  to  place  it  beyond  the  reach  of  the 
plaintiff.  The  Judge  granted  an  Interlocu- 
tory Injunction  and  appointed  a  receiver. 
The  defendants  excepted. 

Jno.  E.  Mozley  and  D.  W.  Blair,  both  of 
Marietta,  for  plaintiffs  in  error.  Walter 
McElreath,  of  Atlanta,  for  defendant  in  er- 
ror. 

ATKINSON,  J.  [1]  1.  Had  h.  H.  Jackson 
been  of  full  age  and  without  any  wife  or  fam- 
ily, no  doubt  his  manner  of  living,  as  set  forth 
In  the  statement  of  facts,  would  have  been 
sufficient  basis  for  a  legal  residence  in  Ful- 
ton county.  Hlnton  v.  Lindsay,  20  Ga.  746; 
C%v.  Code  1910,  |  2181.  But  he  being  a  minor, 
it  is  different  In  the  avU  Code,  f  2184,  it 
is  declared.  In  part: 

"The  domicile  of  every  minor  shall  be  that  of 
his  father,  if  aJive,  unless  such  father  has  vol- 
untarily relinquished  his  parental  authority  to 
some  other  person.  In  such  event  the  domicile 
of  the  minor  shall  be  that  of  his  master,  if  an 
apprentice,  or  his  employer;  if  neither  master 
nor  employer,  then  the  place  of  his  •  •  • 
choice." 

Other  portions  of  this  section  apply  only 
when  the  father  of  the  minor  is  dead,  and 
they  need  not  be  stated.  Taking  the  lan- 
gnage  of  the  statute,  the  domicile  of  every 
minor  having  a  father  alive  is  that  of  his 
father,  unless  such  father  has  voluntarily 
relinquished  his  parental  authority  to  some 
"other  person.''  This  authorizes  a  change  of 
domicile  of  the  minor  from  that  of  his  father. 
In  cases  where  there  is  relinquishment  of 
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parental  anthorlty  to  some  "other  person," 
bat  the  domicile  of  the  minor  is  made  to 
follow  the  "parental  authority,"  and  can 
only  be  the  place  of  "hia  own  selection"  in 
Instances  where  the  relinquishment  might 
be  to  "some  other  person"  who  Is  not  the 
master  or  the  employer  of  the  minor.  The 
statute  does  not  authorize  a  change  of  domi- 
cile of  the  minor  by  the  mere  consent  of  the 
father  that  he  live  elsewhere  and  conduct 
business  for  himself.  Nor  has  the  minor 
any  power  to  bring  about  a  change  of  his 
domicile  under  such  circumstances,  for  it  is 
declared  in  the  Civil  Code,  8  2187 : 

"A  person  whose  domicile  for  any  reason  is 
dependent 'upon  that  of  another  can,  by  no  act 
of  volition  of  his,  effect  a  change  of  his  own 
domicile." 

CivU  Code,  H  2181,  2182,  and  2186,  relating 
to  the  domicile  of  persons  having  no  per- 
manent place  of  abode,  or  to  election  as  to 
domicile  where  the  person  resides  indiffer- 
ently at  two  or  more  places,  or  to  change  of 
residence  by  persons  sul  juris,  have  no  appli- 
cation to  a  case  of  this  kind,  where  the  per- 
son is  a  minor  whose  father  is  alive  and  has 
a  fixed  domicile  and  has  not  relinquished  his 
parental  authority  to  some  other  person.  See 
Taylor  v.  Jeter,  33  Ga.  195,  81  Am.  Dec.  202 ; 
Knight  V.  Bond,  112  Ga.  828,  38  S.  B.  206  (2). 

[2]  2.  A  suit  for  equitable  relief  must  be 
brought  In  a  county  of  the  residence  of  a  de- 
fendant against  whom  substantial  relief  is 
prayed.  Civil  Code,  §  5527 ;  White  v.  North 
Georgia  Electric  Co.,  139  Ga.  587,  T7  S.  E. 
789.  The  plaintiff  relied  on  residence  of  L. 
H.  Jackson  in  E^lton  county  as  a  basis  for 
Jurisdiction  of  the  court  of  equity  In  Fulton 
county.  Applying  the  ruling  made  in  the  pre- 
ceding division  to  the  uncontradicted  evi- 
dence, Ij.  H.  Jackson  was  not  a  resident  of 
Fulton  county,  but  his  legal  residence  was 
the  domicile  of  his  father  In  Cobb  county, 
and  the  court  was  without  Jurisdiction  of 
the  case. 

[3]  3.  As  the  ruling  made  In  the  preceding 
divisions  disposes  of  the  case,  It  is  unneces- 
sary to  deal  with  other  questions  presented 
in  the  record. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

0.46  Oa.  463) 

TUCKER  T.  TUCKER  et  al.    (No.  246.) 
(Supreme  Court  of  Georgia.     Feb.  16,  1917.) 

(Sytlaiut  hy  the  Court.) 

I.  Admikistbatob's  AcnoR— Evidencb. 

This  is  an  action  by  an  administrator  seek- 
ing to  have  canceled  a  deed  executed  by  his  in- 
testate to  the  defendant,  on  the  ground  of  fraud 
and  undue  influence  exercised  by  the  grantee 
and  inducing  the  execution  of  the  instrument. 
The  petition  sought  to  recover  also  the  value  of 
com  produced  on  the  land  during  the  year  and 
shortly  before  the  conveyance  was  made,  as 
well  as  the  proceeds  of  the  sale  of  a  certain  saw- 
mill located  on  the  land,  and  the  value  of  timber 
taken  from  the  land  by  a  third  person  under  a 
written  contract  executed  by  the  defendant  and 


the  intestate  jointly,  a  few  days  before  the  • 
cution  of  the  deed.    Beld: 

Under  the  admission  in  the  answer  and  the 
evidence  introduced  on  the  trial,  the  plaintiS 
made  a  prima  fade  case  for  recover/  of  the  val- 
ue of  the  corn. 

2.  Adminibtratob's  Aotioiv  —  PniifA  Facie 
.  Case. 

There  was  no  evidence,  except  hearsay 
(which  was  of  no  probative  value,  as  it  did  not 
fall  within  any  of  the  exceptions  providing  for 
the  admission  of  such  evidence),  to  authorize  a 
verdict  finding  fraud  and  undue  influence  by  the 
defendants  as  alleged,  upon  which  to  support  a 
decree  for  cancellation ;  nor  was  there  evidence 
to  make  out  a  prima  facie  case  for  the  plaintiff 
as  to  the  value  of  the  sawmill,  nor  for  the  tim- 
ber taken  from  the  land. 

3.  Nonsuit— Revebsai. 

The  judgment  granting  a  nonsuit  is  re- 
versed on  the  ground  of  the  error  in  not  submit- 
ting to  the  jury  that  branch  of  the  case  involving 
the  corn. 

Error  from  Superior  Court,  Whitfield 
County;   A.  W.  Fite,  Judge. 

Action  by  W.  A.  Tucker,  administrator, 
against  G.  F.  Tucker  and  others.  Judgment 
for  defendants  on  granting  a  nonsuit,  and 
plaintiff  brings  error.     Reversed. 

W.  C.  Martin  and  M,  C.  Tarver,  both  of 
Dalton,  for  plaintiff  in  error.  S.  P.  Maddox, 
Wm.  E.  Mann,  and  Geo.  G.  Glenn,  all  of  Dal- 
ton, for  defendants  in  error. 


FISH,  C.  J.    Judgment  reversed. 
Justices  concur. 


All  the 


(146  Oa.  467) 

GIBBONS  et  al.  v.  INTERNATIONAL  HAR- 
VESTER CO.  OF  AMERICA  et  al. 
(No.  249.) 

(Supreme  Court  of  Georgia.     Feb.  15,   1917.) 

CSylta&iM  ty  (Ae  Court.) 

1.  WnxB  "S=>634(3),  635  —  CJonstbuction  — 

CJONTINOENT  REUAINOEB  —  VESTBn  ReHAIN- 
OEB. 

In  a  devise  to  one  for  life,  with  remainder  to 
his  children  as  a  class,  there  being  no  child  of 
the  life  tenant  in  esse  at  the  death  of  the  testa- 
tor, the  remainder  is  construed  to  be  contingent 
until  the  birth  of  a  child,  when  the  title  to  the 
remainder  immediately  vests,  subject  to  open 
and  take  in  all  children  born  before  the  termi- 
nation of  the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  (Tent. 
Dig.  SS  1490.  1491.  1511-1513.] 

2.  Execution    <8=>33—Intxbest— Vested   Rb- 

KAINDER. 

A  child  belonging  to  the  class  referred  to  in 
the  foregoing  headnoto  has  a  leviable  interest 
in  the  property  devised. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §S  76-82,  86,  87.] 

3.  Enfobcement  of  Fi.  Fa.— Injunctioh. 

The  court  did  not  err  in  refusing  an  injunc- 
tion restraining  the  enforcement  of  a  fi.  fa. 
against  such  interest. 

ETrror  from  Superior  C!ourt,  Floyd  Coun- 
ty; Moses  Wright,  Judge. 

Suit  by  W.  S.  Gibbons  and  others  against 
the  International  Harvester  Company  of 
America,    and    Barron,    Sheriff,    to    restrain 
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enforcement  of  a  fl.  (a.    Injunction  refused, 
and  petitioners  bring  error.    Affirmed. 

W.  S.  Gibbons,  W.  S.  Gibbons,  Jr.,  Robert, 
Cbarlea,  and  Fannie  Lou  Gibbons  filed  tbelr 
petition  against  the  International  Harvester 
Company  of  America  and  Barron,  sheriff,  to 
restrain  tbem  from  enforcing  a  fi.  fa.  which 
had  been  levied  upon  an  undivided  one- 
fourth  Interest  In  remainder,  after  the  life 
estate  of  W.  S.  Gibbons,  in  certain  de- 
scribed land,  as  the  property  of  W.  S. 
Gibbons,  Jr.,  the  defendant  in  fl.  fa.  The 
first  named  Is  the  father  of  the  other 
four  plaintiffs.  The  land  so  described 
was  conveyed  by  deed  of  Archer  Griffeth  to 
W.  S.  Gibbons.  Petitioners  alleged  that  the 
defendant  in  fl.  fa.  had  no  leviable  Interest 
in  the  property,  but  that  his  interest  was  In 
contingent  remainder.  The  Judge  refused 
the  Injunction,  and  the  petitioners  excepted. 
For  the  other  facts  see  the  opinion. 

M.  B.  Bubanks,  of  Rome,  for  plaintiffs  in 
error.  Lipscomb  &  Wlllingham,  of  Borne, 
for  defendants  In  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  properly  refused  the 
injunctive  relief  prayed.  Injtinction  Is 
sought  upon  the  sole  ground  that  fVl  S.  Gib- 
bons, Jr.,  had  no  leviable  interest  In  the 
property.  His  Interest  In  the  property  levied 
upon  is  derived  from  the  following  item  in 
the  will  of  Samuel  Gibbons,  who  died  In 
1870: 

"It  is  my  will  and  my  desire  that  my  executors 
hereinafter  named,  as  soon  as  the  same  can  be 
done  witliout  sacrificing  the  same,  sell  all  other 
lands  owned  by  me,  wherever  situated,  and  of 
the  proceeds  therefrom  vest  the  sum  of  ten  thou- 
rand  dollars  in  a  valuable  tract  of  land  for  the 
n«e  and  benefit  of  my  son,  W.  S.  Gibbons,  for 
and  during  the  term  of  his  natural  life,  remain- 
der to  his  children,  or,  if  the  same  can  not  be 
profitably  invested  in  lands,  then  to  be  vested  [in- 
vested?] in*  the  discretion  of  my  executors  in 
solvent  stock,  the  dividend  or  interest  arising 
therefrom  to  be  used  by  the  said  W.  S.  Gib- 
bons during  his  natural  life  and  at  his  death 
the  principal  to  go  to  and  be  enjoyed  by  the 
children  of  his  body." 

The  sum  of  money  bequeathed  was  Invest- 
ed in  a  tract  of  land,  and  a  deed  In  accord- 
ance with  this  item  of  the  will  was  taken 
from  the  vendor,  conveying  the  land  to  W.  S. 
Gibbons  (Sr.)  for  life,  and  to  his  children  in 
remainder.  At  the  time  of  the  execution  of 
the  deed  he  had  no  children  and  was  not 
married.  He  subsequently  married,  and  the 
four  children  heretofore  named  were  bom  to 
hta. 

The  devise  was  to  W.  S.  Gibbons  for  life, 
and  to  his  children  as  a  class  In  remainder. 
No  child  of  the  life  tenant  was  in  esse  at 
the  death  of  the  testator,  and  the  remainder 
was  therefore  contingent  until  the  birth  of 
a  child;  but  upon  the  birth  of  a  child  the 
title  to  the  remainder  immediately  vested, 
subject  to  open  and  take  in  all  other  children 


bom  before  the  termination  of  the  life  es- 
tate. Crawley  v.  Kendrlck,  122  Ga.  183,  50 
S.  E.  41,  2  Ann.  Cas.  643;  Mllner  v.  Gay, 
145  Ga.  858,  90  S.  E.  65. 

[2,  3]  Having  held  that  W.  S.  Gibbons,  Jr., 
had  a  vested  remainder  interest  in  the  prop- 
erty, it  follows  that  his  Interest  was  leviable. 
Wilkinson  v.  Chew,  54  Ga.  602.  The  levy 
would  more  properly  have  been  made  upon 
the  undivided  remainder  Interest  of  W.  S. 
Gibbons,  Jr.,  Instead  of  upon  a  one-fourth 
interest,  inasmuch'  as  the  life  estate  Is  not 
yet  terminated,  and  in  case  the  life  tenant 
should  have  other  children  the  remainder  In- 
terest would  open  again  to  let  in  such  child 
or  children,  and  the  Interest  leviable  upon 
by  this  fl.  fa.  against  W.  S.  Gibbons,  Jr., 
would  be,  not  one-fourth,  but  an  interest  In 
remainder  equal  to  that  of  each  of  the  other 
remaindermen.  However,  this  question  Is 
not  raised  by  the  petition,  but  the  enforce- 
ment of  the  fi.  fa.  is  combated  upon  the  sole 
ground  that  the  defendant  in  fl.  fa  has  nc 
leviable  Interest  In  the  property. 

Judgment  affirmed.  All  the  Justices'  con- 
cur. 

a«  Ob.  497) 

WRIGHT,  Ins.  Com'r,  v.  HAMILTOxV. 

(No.  263.) 

(Supreme  Court  of  Georgia..   Feb.  15,  1917.) 

(SylUbut  iy  tfts  Court.) 

RBFtrSAl.  OF  Injunctioit. 

The  court  did  not  err  In  refusing  an  In- 
junction in  this  case.  Bank  v.  Robinson,  141 
Ga.  78,  80  S.  B.  656;  Wright  v.  State  Mutual 
Life  Insurance  Co.,  142  Ga.  764,  83  S.  E.  666. 

Error  from  Superior  Court,  ^Iton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  for  Injunction  by  W.  A.  Wright,  In- 
surance Commissioner,  against  L.  B.  Hamil- 
ton. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Robt.  C.  &  Philip  H.  Alston  and  H.  E. 
Rlddell,  all  of  Atlanta,  for  plaintiff  in  error. 
Burton  Smith  and  Hlnes  &  Jordan,  all  of 
Atlanta,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  AU  the  Jus- 
tices concur. 

ATKINSON,  J.  I  adhere  to  the  views  ex- 
pressed In  Wright  V.  State  Mutual  Life  In- 
surance Co.,  supra,  and,  being  bound  by  the 
mling  of  the  majority,  specially  concur  In 

the  judgment  in  this  case. 

• 

(1«  Ga.  442) 
HAM  v.  A.  M.  ROBINSON  CO.  et  a!. 
(No.  240.) 
(Supreme  Court  of   Georgia.     Feb.   14,  1917.) 

(ByXlabut  ly  the  Court.) 

1.  Abatement  and  Retivai.  «=>75(1)  —  New 
Pasties — Ruui—  Ezboutbiz. 
The  personal   representative  of  a  deceased 
defendant  may  be  made  a  party  by  rule,  as  pro- 
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vided  in  the  Cjt.  Code  1910,  §  5601.  Where  a 
rule  is  issued  against  the  executrix  of  a  deceas- 
ed defendant,  and  she  objects  to  heinj;  made  a 
party  on  the  ground  that  the  rule  shonld  not 
have  issued  until  after  the  elapse  of  12  months 
from  the  probate  of  her  testator's  will,  and, 
though  admitting  that  she  received  a  copy  of  the 
rule  by  mail,  she  protests  that  she  was  not  prop- 
erly served,  and  where  the  hearing  occurs  more 
than  12  months  after  the  probate  of  the  will,  a 
judgment,  making  her  a  party,  will  not  be  vacat- 
ed on  these  grounds  under  the  circumstances  of 
the  caso. 

[Ed.  Note.— For  other  cases,  we  Abatement 
and  Revival,  Cent.  Dig.  H  441,  445-465,  467- 
473.] 

2.  Abatehent  and  Retitjj,  ^=a57  —  Death 
OF  Pabty— Action  aoainst  Cobpobatobs— 
"Pewai,  Statute"— "Remedial  Statute." 
A  statute,  giving  a  right  of  action  to  credi- 
tors against  persona  who  organise  a  corpora- 
tion and  transact  business  before  the  minimum 
capital  stock  has  been  subscribed  for,  is  "reme- 
dial," and  not  "penal";    and  a  cause  of  action 
thereunder  does  not  abate  with  the  death  of  one 
liable  by  virtue  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  i§  286-293. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Penal  Laws ;  Remedial 
Statutes.] 

Error  firom  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  A.  M.  Robinson  Company  and 
others  against  M.  M.  Ham,  and  others.  From 
tbe  granting  of  a  motion  making  Fannie  B. 
Ham,  executrix  of  M.  M.  Ham,  deceased,  a 
party  defendant,  she  excepts  and  brings  er- 
ror.   Affirmed. 

J.  O.  Collins,  of  Gainesville,  and  Moore  & 
Pomeroy,  of  Atlanta,  for  plaintiff  In  error. 
Hewlett,  Dennis  &  Whitman,  Smith,  Ham- 
mond &  Smith,  A.  E.  Wilson  and  Jerome  Sim- 
mons, all  of  Atlanta,  and  C.  h.  Collins,  for 
defendants  In  error. 

OBVANS,  P.  J.  A.  M.  Robinson  and  others 
Instituted  an  action  against  M.  M.  Ham  and 
others,  to  recover  on  debts  Incurred  by  the 
Howard  Lumber  Company,  on  the  ground 
that  the  defendants  had  organized  the  com- 
pany and  had  transacted  business  in  its  name 
before  the  minimum  capital  stock  had  been 
subscribed  for.  At  the  appearance  term  tbe 
defendants  filed  pleas  to  the  Jurisdiction  and 
to  the  merlta  Before  the  trial  of  the  case  M. 
M.  Ham  died  testate.  Fannie  B.  Ham  pro- 
bated his  will,  and,  on  May  4,  1914,  qualified 
as  his  executrix.  On  August  5th  following, 
on  motion  of  the  plalntlflTs,  the  court  passed 
an  order,  requiring  Mrs.  Fannie  B.  Ham,  as 
executrix  of  the  estate  of  M.  M.  Ham,  to  show 
cause,  on  September  7, 1914,  why  she  as  such 
executrix  should  not  be  made  a  party  defend- 
ant In  the  case.  A  copy  of  this  order  was 
mailed  to  attorney  of  record  for  the  defend- 
ant. In  response  to  the  rule  to  show  cause 
why  she  should  not  be  made  a  party  defend- 
ant, Mrs.  Fannie  B.  Ham,  as  executrix  of  M. 
M.  Ham,  filed  her  response,  setting  up  that 
tbe  court  was  without  Jurisdiction  to  make 


her  a  party,  no  legal  process  bavlng  been 
served  upon  her;  that  tbe  motion  and  order 
to  make  her  a  i)arty  was  received  by  her 
through  the  mall ;  that  she  was  exempt  from 
suit,  and  not  subject  to  be  made  a  party  de- 
fendant until  after  the  expiration  of  12 
months  from  the  probate  of  the  will  of  her 
testator,  and  then  only  by  scire  fadas.  She 
further  objected  to  being  made  a  party  on 
the  ground  that  the  action  against  her  tes- 
tator abated  with  his  death.  Tbe  motion  to 
make  her  a  party  was  granted  on  December 
20,  1915.  Exception  Is  taken  to  tbls  Judg- 
ment. 

[1]  1.  Tbe  statute  provides  that  In  caae  a 
defendant  shall  die  pending  a  suit,  the  plain- 
tiff may  sue  out  a  scire  facias  Immediately 
after  the  expiration  of  12  months  from  the 
probate  of  the  will  or  granting  of  letters  of 
administration,  requiring  such  executor  or 
administrator  to  appear  and  answer  to.  tbe 
cause.  Civil  Code  1910,  i  6599.  An  addition- 
al method  Is  authorized  by  the  act  of  1895, 
whldi  is  Incorporated  in  Clril  Code  1910,  {{ 
6601,  5602.  There  It  Is  provided  that  when  It 
is  necessary  or  proper  to  make  parties,  tbe 
Judge  shall  cause  a  rule  to  be  prepared  and 
signed  by  him,  either  in  term  time  or  vaca- 
tion, calling  upon  the  person  to  show  cause 
why  be  should  not  be  made  a  party,  tbe  an- 
swer  to  which  rule  may  be  beard  In  term  or 
vacation.  This  latter  procedure  Is  cumnlatlve 
to  the  former,  and  is  that  followed  In  the 
present  instance.  Inasmuch  as  the  statute 
(Civil  Code,  S  4015)  exempts  an  administra- 
tor or  e.xecntor  (Civil  Code,  g  3692)  from  suit 
for  12  months  after  his  qualification,  and  the 
procedure  to  make  parties  by  scire  facias 
permits  the  plaintiff  to  proceed  after  the  ex- 
piration of  12  months  from  the  probate  of 
tbe  win  or  the  granting  of  letters  of  admin- 
istration, it  would  seem  that,  if  the  course 
authorized  by  sections  6601  and  9602  be  pur- 
sued, the  motion  should  be  made  after  the  12 
months  has  expired.  This  was  not  done  la 
this  case.  Nor  was  a  copy  of  tbe  rule  served 
by  on  officer  or  by  some  other  person.  Serv- 
ice by  mail  Is  not  a  recognized  manner  of 
serving  papers  of  tbls  kind.  Nevertheless,  as 
the  plaintifTs  testator  was  a  party  to  the 
original  suit,  and  she  admits  'having  receive<l 
a  copy  of  the  rule  to  show  cause,  and  as  the 
order  making  her  a  party  was  entered  after 
the  lapse  of  12  months  from  her  qualification 
as  executrix,  the  court  will  treat  the  matter' 
of  service,  under  tbe  circumstances,  as  more 
a  matter  of  Irregularity  In  form  than  a  de- 
fect in  substance,  and  will  proceed  to  con- 
sider the  other  ground  of  objection. 

[2]  2.  Tbe  executrix  of  the  deceased  de- 
fendant makes  the  point  that  tbe  action 
against  her  testator  abated  with  bis  death. 
It  becomes  necessary  to  Inquire  Into  the  na- 
ture of  the  liability  alleged  against  her  testa- 
tor* to  determine  the  merits  of  this  conten- 
tion.   Independently  of  statute,  many  courts 
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of  bigh  repute  bave  adjudged  tbat  where 
persons  undertake  to  organize  a  corporation 
and  transact  business  before  the  corporation 
comes  Into  legal  existence  as  a  de  Jure  cor- 
poration by  compliance  with  certain  prerequi- 
sites, the  organizers  become  personally  lia- 
ble for  the  debts  contracted  by  the  defective- 
ly organized  corporation.  Some  place  the  lia- 
bility on  the  suggestion  of  the  court  tn  Lewis 
V.  Nicholson,  18  Q.  B.  503,  that  a  person  con- 
tracting without  authority  as  agent  of  a  nam- 
ed principal  warrants  his  authority  as  such, 
and  Is  liable  on  such  warranty.  This  doc- 
trine was  applied  In  Farmers'  Co-operative 
Trust  Co.  V.  Floyd,  47  Ohio  St.  625,  26  N.  E. 
110,  12  li.  R.  A.  346,  21  Am.  St  Hep.  846,  tin- 
der these  drcnmstances:  Certain  persons  un- 
dertook to  organize  a  corporation  under  the 
laws  of  Ohio,  and  did  obtain  a  certlflcate  of 
Incorporation  from  the  secretary  of  state.  In 
the  certlflcate  the  capital  stock  of  the  corpo- 
ration was  stated  to  be  $50,000,  and  yet  the 
organizers  chose  directors  when  less  than 
$3,000  had  been  subscribed  and  less  than 
$2,000  had  been  paid  In,  and  began  to  trans- 
act business.  Incurring  a  large  Indebtedness 
in  the  name  of  the  so-called  corporation.  Un- 
der the  law  of  Ohio  the  corporate  powers, 
business,  and  property  of  corporations  form- 
ed for  profit  must  be  exercised,  conducted, 
and  controlled  by  a  board  of  directors,  who 
cannot  be  chosen  until  10  per  cent,  of  the 
capital  stock  specified  in  the  articles  of  in- 
corporation has  been  subscribed.  It  was  held 
that  persons  contracting  as  directors  when 
less  than  the  required  amount  of  stock  had 
been  subscribed,  being  without  authority  to 
create  a  corporate  obligation,  were  personally 
liable.  See,  also,  White  v.  Madison,  26  N.  X. 
117.  In  Burns  v.  Beck,  83  Ga.  471,  10  S.  B. 
121,  it  was  held  that  when  the  stock  of  a 
corporation  is  not  subscribed  for  np  to  the 
minimum  amount  of  capital  fixed  by  the  char- 
ter and  none  of  It  is  paid  in,  if  the  corpora- 
tors organize,  elect  themselves  ofl9cers,  pro- 
ceed to  business,  contract  debts  up  to  and 
beyond  Its  nondnal  capital,  having  paid  in 
nothing  whatever,  they  commit  a  legal  fraud 
by  so  doing,  and  are  liable  to  creditors  to 
make  good  the  minimum  capital,  should  it  be 
necessary  to  discharge  the  corporate  debts. 
The  liability  under  the  facts  of  that  case  was 
predicated  on  fraud.  Howard  v.  Long,  142 
Ga.  7S9,  83  S.  E.  852.  The  legal  proposition 
announced  in  Burns  v.  Beck  was  subsequent- 
ly Introduced  Into  the  Code  and  adopted  as 
statute  law,  and  may  be  found  as  section 
2220  of  the  Code  of  1910.  in  the  foUowhig 
words: 

"Persons  who  organize  a  company  and  trans- 
act business  in  its  name,  before  the  minimum 
capital  stock  has  been  subscribed  for,  are  liable 
to  creditors  to  make  good  tlie  minimum  capital 
stock  with  interest." 

The  executrix  of  the  deceased  organizer 
JnsistB  that  the  liability  sought  to  be  charged 
her  testator  is  statutory,  since  the  ruling  made 
In  Bums  V.  Beck  has  been  enacted  Into  law 
by  the  General  Assembly,  and  that,  the  stat- 


ute'being  penal  in  character,  her  testator's 
liability  thereunder  abated  with  his  death. 
Is  the  statute  penal?  In  Neal  v.  Moultrie, 
12  Ga.  104,  it  was  held  that  In  all  cases  where 
a  statute  creates  a  right  of  action  and  re- 
covery In  individuals,  or  a  particular  class 
of  individuals,  such  statute  is  not  penal,  but 
remediaL  The  action  in  that  case  was  by  a 
creditor  against  the  directors  of  a  bank,  and 
was  founded  on  a  clause  of  the  bank's  char- 
ter prohibiting  the  incurring  of  debts  by  the 
bank  In  excess  of  a  certain  amount,  and  mak- 
ing the  directors  individually  liable  In  case 
of  excess.  In  discussing  this  provision  of  the 
bank's  charter,  Nlsbet,  J.,  said : 

"This  is  something  more  than  a  measure  of 
prevention,  founded  on  a  policy  which  looks  to 
the  public  at  large;  it  is  also  a  measure  of  in- 
dividual  security,  which  creates  rights  in  indi- 
vidual citizens ;  and  this  is  the  distinction  upon 
which  this  case,  in  our  judgment,  rests;  a  dis- 
tinction founded  in  good  sense,  and,  as  I  hope 
to  show,  upon  authority." 

The  National  Bank  Act  of  June  3, 1864  (13 
Stat  99,  c.  106),  Imposing  a  legal  liability  on 
the  directors  of  a  national  bank  for  certain 
things  which  they  may  do,  which  result  in 
ah  injury  to  the  bank,  its  stockholders  or 
creditors,  and  making  the  directors  liable  for 
the  amount  of  the  damage,  has  been  held 
to  be  a  remedial  and  not  a  penal  statute. 
Stephens  v.  Overstolz  (0.  C.)  43  Fed.  465; 
Boyd  V.  Schneider,  181  Fed.  223,  65  O.  C.  A. 
299.  We  are  aware  that  some  courts  hold 
to  be  penal  a  statute  of  the  character  under 
discussion.  These  cases  in  the  main  overlook 
the  dUferentiattDg  feature  pointed  out  by 
Nlsbet,  J.,  supra,  viz.  that  the  statute  does 
something  more  than  afford  a  measure  of 
prevention,  which  looks  to  the  public;  it 
creates  rights  in  Individuals.  An  illustrative 
case  is  that  of  Huntington  v.  AttriU,  1^6  U.  S. 
657,  13  Sup.  Ct  224,  36  L.  Ed.  1123.  In  that 
case  the  director  of  a  corporation  chartered 
in  New  Tork  made  a  false  oath,  stating  that 
the  whole  capital  stock  of  the  corporation  had 
been  paid  in.  By  the  law  of  New  Xork  he 
became  liable  for  aU  the  debts  of  the  corpora- 
tion contracted  while  he  was  a  director.  A 
creditor  of  the  corporation  recovered  a  Judg- 
ment in  New  York  by  force  of  the  statute, 
and  afterwards  filed  a  bill  in  equity  in  the 
drcult  court  of  Baltimore  dty,  Md.,  to  en- 
force the  Judgment  The  Court  of  Appeals  of 
Maryland  held  that  the  New  York  Judgment, 
being  founded  on  a  penal  statute,  was  not 
enforceable  In  Maryland;  that  such  a  Judg- 
ment did  not  come  within  the  clause  of  the 
Constitution  of  the  United  States  by  which 
the  Judgments  of  the  courts  of  any  state  are 
to  have  such  faith  and  credit  given  to  them 
in  every  court  of  the  United  States  as  they. 
have  by  law  and  usage  In  the  state  in  which 
they  were  rendered,  because  "the  courts  of  no 
country  execute  the  penal  laws  of  another." 
On  writ  of  error  the  Supreme  Court  of  .the 
United  States  held  that : 

"The  question  whether  a  statute  of  one  state,  . 
which  in  some  aspects  may  be  called  penal,  is)  v  [Q 
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penal  law  In  the  international  sense,  so  that  it 
cannot  be  enforced  in  the  courts  of  another 
state,  depends  upon  the  question  whether  its 
purpose  is  to  punish  an  offense  against  the  pub- 
lic justice  of  the  state,  or  to  afford  a  private 
remedy  to  a  person  injured  by  the  wrongful  act. 
A  statute  making  the  officers  of  a  corporation, 
who  sign  and  record  a  false  certificate  of  the 
amount  of  its  capital  stock,  liable  for  all  its 
debts,  is  not  a  penal  law  in  the  international 
sense." 

A  most  prominent  feature  of  Civil  Code,  f 
2220,  Is  the  creation  of  a  right  of  action  in 
creditors  against  the  organizers  of  a  corpo- 
ration who  foist  it  upon  the  public  as  having 
been  properly  and  legally  organized,  and  con- 
tract debts  in  its  behalf.  Clearly  the  statute 
is  remedial  as  to  giving  creditors  an  addi- 
tional source  from  which  to  collect  their 
debts.  So  distinctive  is  this  object  and  pur- 
pose that  it  stamps  the  statute  as  one  creat- 
ing rights  in  others ;  as  remedial  and  not 
penal.  When  the  statute  was  under  consid- 
eration by  this  court  In  another  case,  it  was 
said: 

"The  liability  imposed  by  the  statute  above 
cited  is  so  far  penal  in  its  nature  as  to  require 
a  strict  coustruction."  Farwell  Co.  v.  Jackson 
Stores,  137  Ga.  174,  176,  73  S.  B.  IS,  14. 

But  this  observation  was  not  Intended  to 
be  a  ruling  that  the  statute  was  penal,  but 
rather  that,  being  In  derogation  of  the  com- 
mon law,  it  must  be  strictly  construed.  This 
is  apparent  for  the  reason  that  the  above 
quotation  purports  to  be  based  on  the  au-. 
thority  of  Banks  v.  Darden,  18  Ga.  318  (3), 
which  rules  that  a  similar  statute  was  reme- 
dial and  not  penal,  but  that  the  remedy,  be- 
ing in  derogation  of  common  law,  should  be 
strictly  pursued.  Being  convinced  that  the 
statute  is  remedial  and  not  penal,  the  action 
fails  within  the  principle  that  statutory  ac- 
tions against  organizers  of  corporations  for 
debts  incurred  by  the  corporation  survive 
against  the  personal  representatives  of  a  de- 
ceased organizer,  where  the  statute  creat- 
ing such  liability  is  remediaL    See  1  C.  J.  212. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 


(146  Oa.  45») 
CITY  COUNCIL.  OP  AUGUSTA  et  al.  v. 
BREbENBERO.     (No.  244.) 

(Supreme  Court  of  Georgia.    Feb.  14, 1917.) 

(Syllahut  ly  the  Court.) 
1.  Ckhetkbies  <3=>16  —  BtfBiAL  Lots  — Ease- 

MENT^IiEQULATION. 

The  city  of  Augusta  owned  and  maintained 
a  cemetery.  An  ordinance  was  duly  passed  de- 
claring: "The  City  Cemetery  shall  be  under  the 
special  charge  of  a  committee  to  be  styled,  'The 
Committee  of  City  Cemetery.'  It  shall  be  the 
duty  of  said  committee,  whenever  it  becomes 
necessary,  to  lay  out  or  alter  such  avenues  or 
walks  and  to  make  such  rules  and  regulations 
as  they  may  deem  requisite  and  proper  for  the 
management  of  said  cemetery  and  those  em- 
ployed therein."  Thereafter  another  ordinance 
was  adopted,  which  provided  that  the  city  coun- 
cil shall  elect,  "an  officer  who  shall  be  known  as 
'cemetery  brick  mason  and  gravedigger.'  "    The  i 


ordinance  also  specified  that  the  officer  should 
maintain  an  ofBce  in  the  cemetery,  and  pro- 
vided that  his  term  should  l>e  for  three  years, 
and  that  he  should  receive  specified  fees  for  dig- 
ging graves  and  constructing  vaults;  and  pro- 
vided, further,  "that  anjr  brick  mason  shall  have 
the  privilege  of  doing  this  work  when  called  on." 
This  ordinance  was  amended  by  another  ordi- 
nance by  striking  out  the  words  last  quoted, 
and  inserting  in  Ueu  thereof  the  words:  "That 
any  brick  mason  resident  and  doing  busiiiess 
in  the  city  of  Augusta  shall  have  the  privilege 
of  doing  any  work  in  the  cemetery,  except  such 
work  as  specifically  provided  for  in  section  2  of 
this  ordinance"  (digging  of  graves  and  construct- 
ing vaults).  Prior  to  the  amendment  last  men- 
tioned a  person  had  paid  to  the  city  treasurer 
the  customary  price  for  certain  lots,  and  receiv- 
ed certificates  signed  by  the  city  sexton  and 
countersigned  by  tlie  city  treasurer,  wiiich,  omit- 
ting dates,  names,  description  of  land,  and  con- 
sideration, were  as  follows:  "This  is  to  certify 
that has  liought  of  the  city  council  of  Au- 
gusta        section    in    the    City    Cemetery. 

known  on  plan  of  same  as  section  and 

numbered  for  the  sum  of  $ ,  the  re- 
ceipt whereof  is  hereby  acknowledged ;  and  this 
certificate  and  receipt  when  countersigned  by 
the  collector  and  treasurer  will  give  the  pur- 
chaser a  fee-simple  title."  After  the  passage 
of  the  ordinance  last  mentioned  the  person 
holding  the  certificates  to  the  lots  employed  a 
person  who  for  a  number  of  years  had  been  city 
sexton,  to  remove  the  body  of  the  deceased  wife 
of  the  holder  of  the  certificates  from  one  lot 
to  another  lot  in  the  cemetery,  which  involved  the 
digging  of  graves.  When  the  person  so  employ- 
ed requested  permission  from  those  in  charge  of 
the  cemetery  to  di^  the  graves,  he  was  denied 
the  privilege  of  doing  so,  for  no  other  reason 
than  that,  under  the  ordinance  last  mentioned, 
no  person  was  authorized  to  di{;  graves  or  con- 
struct vaults  other  than  the  city  brick  mason 
and  gravedigger.     Held: 

The  holder  of  the  certificates  for  the  burial 
lots  did  not  by  virtiie  of  such  certificates  be- 
come the  owner  of  the  fee  in  the  lots,  but 
merely  of  an  easement  therein  for  the  purpose 
of  burying  the  dead  and  maintaining  the  grounds 
as  a  burial  place,  subject  to  reasonable  con- 
trol and  regulations  by  the  city.  Nicolson  v. 
Daffin,  142  Ga.  729,  83  S.  E.  658,  U  R.  A. 
1915E,  168;  Stewart  v.  Garrett,  119  Ga.  386, 
4t»  S.  E.  'm,  64  li.  B.  A.  99,  100  Am.  St.  Rep. 
179. 

[Ed.  Note. — ^For  other  cases,  see  Cemeteries, 
Cent.  Dig.  »  16-1&] 

2.  CeMKTKRIBS      «S>3  —  El&SEHENT  —  RBOUI.A- 
TIONS. 

The  right  of  the  holder  of  the  easement  was 
subject  to  the  subsequent  regulatitm  imposed 
by  an  ordinance  providing  that  no  person  other 
than  the  city  brick  maaon  and  gravedigger 
should  dig  graves  or  construct  vaults  in  the  city 
cemetery. 

[Ed.  Note.— For  other  cases,  see  Cemeteries, 
Cent.  Dig.  |  3.] 

3.  Ckmetsbibs  «s»3  —  CoNSTrrnnoNAi.  IiA.w 

9=9212,   278(1)  —  Cemetebt  Obdinanck  — 

Reasonableness— Due  Pbocess  or  IiAW — 

Equal  Pbotection  of  Laws. 
The  provision  of  the  ordinance  mentioned 
in  the  preceding  note  was  not  unreasonable  sole- 
ly because  of  its  exclusiveness,  and  was  not  in 
violation  of  the  due  process  clause,  or  the  equal 
protection  clause,  of  the  Constitution  of  the 
United  States  (Fourteenth  Amendment),  or  of 
the  Constitution  of  the  state  of  Georgia  (article 
1,  S  1,  par.  8). 

[Ed.  Note. — For  other  cases,  see  Cemeteries, 
Cent.  Dig.  §  3;  Constitutional  Law,  Cent.  Die. 
§§  684,  705,  818.] 
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4.  EmoBKnEMZNT  OF  Oboinance— Injunction. 
It  was  erroneous  to  enjoin  the  city  and  its 
officers  from  enforcing  the  ordinances  mention- 
ed above,  in  so  far  as  tiiey  prevented  the  plain- 
tiff frcHn  digging  graves  and  constructing  vaults 
in  the  city  cemetery. 

Error  from  Superior  Court,  Richmond 
County;  H.  0.  Hammond,  Judge. 

Suit  for  Injunction  by  J.  H.  Bredenberg 
against  the  City  Council  of  Augusta  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiff In  error.  C.  Henry  &  R.  S.  Cohen,  of 
Augusta,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


046  Oa.  447) 

FULTON  COUNTY  et  al.  v.  WRIGHT,  Comp- 
troller General,  et  al.     (No.  241.) 

(Supreme  Court  of  Georgia.     Feb.  14,  1917.) 
(Byttahu*  by  the  Court.) 

1.  TaZATIOIT  ^=9282  —  RAIUtOADS  —  Gknbrai. 

DEPosrrs— "Chosb  in  Action"— "Located 
Propbbtt." 

Money  placed  on  general  deposit  In  a  bank 
by  a  railroad  corporation,  subject  to  check,  cre- 
ates a  chose  in  action,  and  is  taxable  for  county 
and  municipal  purposes  in  the  county  and  munic- 
ipality wherein  the  principal  office  of  such  corpo- 
ration ia  located  by  its  charter  or  by  law.  "Such 
property  is  located'  property  in  the  meaning  of 
the  law  of  this  state  providing  the  machinery  for 
rlistributing  the  property  of  railroad  companies 
for  county  and  municipal  taxation." 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  IMg.  f  460. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Chose  in  Action;  Sec- 
ond Series,  Located  Property.] 

2.  Refdbai.  or  Mandamus. 

The  court  did  not  err  in  refusing  the  man- 
damus. 

E}rror  from  Superior  Court,  Shilton  Coun- 
ty; W.  D.  Bills,  Judge. 

Petition  for  mandamus  by  Fulton  County 
and  other  counties  and  by  the  City  of  Atlan- 
ta and  other  dtles,  against  W.  A.  Wright, 
Comptroller  General.  Judgment  for  defend- 
ant, and  petitioners  bring  error.    Affirmed. 

This  was  a  petition  for  mandamus  brought 
by  the  counties  of  Fulton,  De  Kalb,  Rockdale, 
Newton,  Walton,  Morgan,  Greene,  Taliaferro, 
Warren,  McDuffie,  Columbia,  Oglethorpe,  and 
Clarke,  and  the  dtles  of  Atlanta,  Covington, 
Madison,  Greensboro,  Union  Point,  Crawford- 
vlUe,  and  Thomson,  against  William  A. 
Wright,  comptroller  general  of  Georgia,  to 
compel  the  distribution  of  certain  taxes  of 
the  LenlsvlUe  &  Nashville  Railroad  Company 
and  Atlantic  Const  Line  Railroad  Company. 
Richmond  county,  the  board  of  education  of 
Richmond  county,  and  the  city  conncil  of 
Augusta  were  permitted  to  intervene.  By 
agreement  of  all  parties  the  case  was  sub- 
mitted to  the  trial  judge,  without  a  Jury,  up- 


on an  agreed  statement  of  the  facts,  with 
right  of  exception  to  the  Supreme  Court,  the 
facts  appearing  In  the  admissions  of  the 
pleadings,  the  return  for  taxes,  the  testimony 
of  W.  H.  Vincent,  auditor  of  the  Georgia 
Railroad,  and  a  letter  from  counsel  for  the 
taxpayers  to  the  comptroller  general.  The 
letter  and  agreed  statement  of  facts  were  aa 
follows : 

"Hon.  Wm.  A.  Wright,  Comptroller  General, 
Atlanta,  Ga.,  Aug.  4,  1915— Dear  Sir:  Judge 
Sibley  advises  me  that  he  i'>  thinking  of  ap- 
plying for  a  mandamus  requiring  yon  to  assess 
the  item  of  taxable  property  of  tiie  lessees  of  the 
Georgia  Railroad  &  Banking  Company,  to  wit, 
'cash  on  hand  and  due  from  other  railroads*  to 
the  counties  and  municipalities  through  which 
the  road  of  the  lessor  runs.  At  Judge  Sibley's 
request  I  write  to  say  that  the  return  will  be 
made  in  such  manner  as  you  may  direct  or  as 
the  courts  should  decide.  There  seems  no  rea- 
son why  the  taxpayer  in  this  instance  should  be 
made  a  party  to  the  mandamus  proceedings, 
which,  as  I  understand,  will  apply  only  to  the 
taxes  for  the  year  1915  and  future  years.  Very 
truly  yours,  Jos.  B.  Gumming. 

"Copy  to  Hon.  Samuel  H.  Sibley,  as  answer 
to  his  of  Augnst  2d. 

"The  tax  return  of  Atlantic  Coast  Line  Rail- 
road Company  and  Louisville  &  Nashville  Rail- 
road Company,  as  lessees  of  the  Georgia  Rail- 
road, of  all  property  of  said  company  subject  to 
taxation  on  January  1,  1915,  was  read,  same  dat- 
ed July  12,  1915,  and  sworn  to  by  Chas.  A. 
Wickersham  as  general  manager  of  said  lessees, 
containing  among  others  an  item:  'Cash  on 
hand,  and  amounts  due  from  other  roads,  $92.- 
728.'  Under  the  portion  of  tiie  return  raakini; 
distribution  of  the  property  returned  occurs  the 
following:  'Value  of  rolling  stock  and  all  other 
personal  property  In  this  state,  $92,728;  pro 
rata  value  of  personal  property  located  in 
county  Richmond,  S92,72S;  pro  rata  value  of 
personal  property  in  city  Augusta,  592,728.' 
The  return  was  blank  as  to  the  value  of  track 
and  real  estate  in  each  county  and  dty.  It 
showed,  however,  the  following  items :  'Value  of 
real  estate  not  used  for  railroad  purposes: 
Greene  county,  $1,333;  Clarke  county,  ^6.- 
400;  Richmond  county,  $11,550'— and  similar 
amounts  In  the  dties  of  Greensboro,  Athens,  and 
Augusta,  respectively,  no  other  property  being 
returned. 

"The  depositions  of  W.  H.  Vincent,  taken  by 
consent,  were  in  substance  as  follows :  I  am  the 
auditor  of  the  Georgia  Railroad.  The  figures 
for  the  tax  returns  c2  the  Georgia  Railroad  are 
made  up  in  my  office,  and  sent  to  the  general 
manager  to  be  sworn  to.  That  is  true  of  the 
return  for  1915,  in  which  $92,728.20  is  returned 
as  cash  on  hand  and  amounts  due  from  other 
railroads.  Tiliis  money  so  returned  comes  from 
earnings  from  freight  and  passengers,  mail  pay. 
and  miscellaneous  earnings;  it  represents,  of 
course,  the  funds  on  hand  at  certain  dates  after 
expenditures  have  been  made.  These  expendi- 
tures are  incurred  in  the  operation  of  the  Geor- 
gia Railroad.  The  Georgia  railroad  is  operated 
by  the  Louisville  &  Nashville  Railroad  Compa- 
ny and  the  Atiantic  Coast  Line  Railroad  Com- 
pany as  lessees.  The  money  taken  in  by  the 
agents  is  deposited  in  the  following  depositories: 
Georgia  Railroad  Bank,  Augusta,  Ga.;  Fourth 
National  Bank,  Atianta,  Ga.;  American  Nation- 
al Bank,  Macon,  Ga.;  Farmers'  Bank,  Monroe, 
Ga. ;  Bank  of  Monroe,  Monroe,  Ga^  treasurer 
Georgia  Railroad,  Augusta,  Ga. ;  Georgia  Na- 
tional Bank,  Athens,  Ga.  These  depositaries  ar^ 
named  by  the  treasurer  for  certain  agents  to 
deposit  in,  tiie  agencies  to  deposit  in  each  being 
as  follows.    *    *    *    The  deposits  are  made  in 
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the  name  of  the  Geor^a  Bailroad,  and  W.  S. 
Morris,  treasurer,  takes  charge  of  them  after 
they  are  made.  The  disbursements  as  a  general 
proposition  are  made  through  the  Georgia  Rail- 
road Bank,  Augusta,  Ga,;  in  some  cases  through 
the  Fourth  National  Bank,  Atlanta,  Ga.  These 
two  are  considered  the  main  depositaries  of  the 
Georgia  Railroad.  Transfers  of  funds  are  mad3 
as  the  case  may  be  from  the  various  banks  to 
the  Georgia  Railroad  Bank  at  Augusta,  as  I 
said  all  disbursements  are  made  through  it,  and 
to  do  that,  of  course,  transfers  have  to  be  made. 
In  some  special  cases  disbursements  are  made 
through  the  Fourth  National  Bank,  Atlanta. 
When  this  return  was  made  the  percentages  in 
each  depositary  was: 

Per  cent. 
Georgia    Railroad    Bank,    Augusta, 

Ga.  T7. 14.02 

Fourth  National  Bank.  Atlanta....     21.00 
American  National  Bank,  Macon...     SS.('0 

Farmers'  Bank,   Monroe 4.06 

Bank  of  Monroe,  Monroe 3..'>4 

Treasurer  Ga.  R.  B.,  Augusta v       7.92 

Georgia  National  Bank,  Athens 4.86 

100.00 

"That  percentage  fluctuates.  The  percentage 
stated  is  rather  an  abnormal  one.  The  hulk  of 
the  money  is  kept  in  the  Georgia  Railroad  Bank 
at  August,  Ga.  It  and  the  Fourth  National 
Bank  are  considered  the  main  depositaries.  As 
to  whether  it  is  a  matter  of  uncertainty  where 
the  largest  portion  is  on  any  particular  day,  it 
is  left  entirely  with  the  treasurer  of  the  Geor- 
gia Bailroad,  who  adjusts  the  situation  every 
morning,  and  as  the  balance  shrinks  in  the  Geor- 
eia  Bailroad  Bank  at  Augusta  he  replenishes 
the  fund  by  transferring  from  the  other  deposi- 
taries. The  partnership,  as  you  might  call  it, 
of  the  Louisville  &  Nashville  Railroad  Company 
and  Atlantic  Coast  line  Railroad  Company  have 
tbeir  headquartem  in  Augusta,  Ga>  The  head- 
quarters of  the  lessees  of  the  Georgia  Railroad 
&  Banking  Company  is  located  at  Augusta,  Ga. 
These  depositions  are  taken  at  my  oSice  there, 
the  treasurer  of  the  organization  is  there,  and 
the  head  ofBccs  are  at  Augusta.  W.  S.  Morris, 
the  treasurer,  has  his  office  at  Augusta.  He  has 
In  charge  the  disbursement  of  the  funds  of  the 
lessee  company,  upon  regularly  approved  vouch- 
ers. Those  vouchers  are  sight  drafts  on  the 
treasurer,  who  gives  checks  to  cover  these  drafts, 
which  checks  are  countersigned  by  the  auditor. 
He  signs  these  checks  at  Augusta,  drawing 
through  the  Georgia  Railroad  Bank  at  Augusta. 
All  the  money  of  the  Georgia  Railroad  is  under 
hla  supervision.  As  a  general  proposition,  the 
money  in  these  depositaries  is  put  there  tempo- 
rarily, and  for  convenience,  but  there  are  other 
reasons  entering  into  the  situation.  As  a  rule 
the  disbursements  are  made  through  the  Geor- 
gia Rfiilroad  Bank,  except  on  special  occasions, 
and  then  through  the  Fourth  National  Bank. 
The  Georgia  Railroad  does  not  send  out  a  pay 
train  with  cash.  Payments  are  made  with 
checks.  Vouchers  are  sent  out  to  parties  in 
settlement  of  invoices  and  other  accounts,  which 
when  properly  dated  and  receipted  become  a 
sight  draft  on  the  treasurer  at  Augusta,  and 
those  drafts  are  paid  the  banks  by  the  treasurer 
by  checks  drawn  by  him  on  the  Georgia  Railroad 
Bank.  This  cash  has  been  returned  for  the  city 
of  Augusta  and  countjr  of  Richmond  since  1903, 
the  first  return  being  m  1910.  The  agents  of  the 
Georgia  Railroad  are  permitted  to  cash  these 
vouchers,  but  as  they  are  sight  drafts  on  the 
treasurer,  they  may  be  returned  If  not  properly 
dated  and  receipted.  We  have  several  means  of 
paying  claims  for  overcharges  and  damage  to 
goods  in  transit.  On  overcharges  the  agent  pays 
direct  from  his  station  funds,  taking  proper  re- 
ceipt therefor,  remitting  to  the  freight  claim 
agent  for  his  relief.  On  loss  and  damage  claims 
they  are  also  settled  in  this  manner  up  to  a 
certain  stated  amount.     Sight  drafts  are  also 


used  as  a  medium  of  paying  xilaims,  Knt  by  the 
freight  claim  agent  direct  to  the  payee.  The 
headquarters  of  the  LouisviUe  &  Nashville  Rail- 
road company  are  at  Louisville,  Ky.;  of  the  At- 
lantic  Coast  Line  Railroad  Company  at  Wil- 
mington, N.  0.  They  are  both  foreign  corpo- 
rations. The  residence  of  the  general  manager 
of  the  Georgia  Railroad,  Mr.  Wickersham.  is 
College  Park,  Fulton  county,  Oa.  The  resi- 
dence of  the  general  passenger  agent  of  the  Geor- 
gia Railroad  is  Atlanta,  Ga.  He  has  a  general 
passenger  office  there,  too.  He  has  also  an  of- 
fice in  Augusta.  The  general  manager,  Mr. 
Wickersham,  has  an  office  in  Atlanta.  Of  the 
other  general  officers  having  their  offices  in  At- 
lanta are  the  superintendent  of  maintenance  of 
way  and  superintendent  of  car  service.  The  gen- 
eral manager  has  his  office  in  Augusta.  The  gen- 
eral passenger  agent  in  Atlanta,  the  superin- 
tendent of  maintenance  of  way,  and  superintend- 
ent of  car  service  have  their  offices  in  Atlanta. 
The  others,  including  the  treasurer,  general 
freight,  general  freight  claim  agent,  superin- 
tendent, chief  law  agent,  auditor,  general  coun- 
sel, and  superintendent  motive  power  and  equip- 
ment have  their  official  offices  in  Augusta.  The 
general  machine  shops  are  in  Augusta,  and  the 
general  manager's  official  office.  We  hare  no 
meetings  of  stockholders  and  directors.  Confer- 
ences with  the  other  officers  of  the  Georgia  Rail- 
road are  held  by  the  general  manager  in  Au- 
gusta. He  does  Confer  also  with  other  officials 
in  his  Atlanta  office.  It  is  true  that  be  spenda 
most  of  his  time  in  Atlanta." 

After  argument  the  court  held  that  the 
property  In  dlspnte  was  taxable  in  Augusta 
and  Richmond  county,  and  refused  a  manda- 
mus. To  thla  Judgment  tbe  petitioners  ex- 
cepted and  assign  error  on  the  ground,  among 
others,  because  the  money  was  property,  the 
tax  on  which  Is  dlstritmtable  under  the  stat- 
utes of  Georgia,  and  that  the  cwnptroller 
g^ieral  should  have  been  required  to  dis- 
tribute the  same,  and  to  require  such  returns 
for  taxation  as  would  distribute  the  same. 

Saml.  H.  Sibley,  of  Union  Point,  for  plain- 
tiffs In  error.  Pierce  Bros.,  C.  Henry  CJoben, 
and  Isaac  S.  Peebles,  Jr.,  all  of  Angusta,  and 
Clifford  Walker,  Atty.  Gen.,  for  defendant  In 
error, 

HILL,  3.  (after  stating  the  facts  as  above). 
This  case  is  controlled  by  the  principle  de- 
cided in  the  case  of  Greene  County  v.  Wright, 
126  Ga.  504,  64  S.  B.  951.  That  case  Is  so 
thoroughly  reasoned  out  that  we  will  not  un- 
dertake to  cover  the  same  territory  again. 
In  the  view  we  take  of  the  case,  it  Is  only 
necessary  to  point  out  wherein  that  decision 
Is  controlling  in  tbe  instant  case.  In  tbac 
case  the  Georgia  Railroad  &  Banking  Com- 
pany, a  domestic  corporation  whose  railroad 
is  wholly  within  this  state,  and  which  veas 
shown  to  run  through  tbe  territorial  llmlta 
of  each  of  tbe  counties  and  municipalities 
which  were  tbe  petitioners  (the  same  coun- 
ties being  petitioners  in  that  case  as  In  tbls), 
owned  in  tbe  state  of  Georgia  15,000  sbares 
of  tbe  capital  stock  of  the  Western  Railway 
of  Alabama,  a  corporation  of  tbe  state  of  Ala- 
bama.   In  that  case  it  was  held  that: 

"Stock  in  a  nonresident  railroad  corporatioa 
owned  by  a  domestic  railroad  company  in    tax- 
able for  county  and  municipal  purposes  in   that 
county  and  dt^  wlierein  the  piindpal  office  oi 
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snch  corporation  Is  flxed  by  its  charter  or  by- 
law. Such  property  is  located'  property  in  the 
meaning  of  the  law  of  this  state  providing  the 
machinery  for  distributing  the  property  of  rail- 
road companies  for  county  and  munidpal  tax- 
ation." 

[1]  In  the  instant  case  the  Georgia  Rail- 
road returned  for  taxation,  among  other 
things  $92,728.20  as  "cash  on  band  and 
amounts  dne  from  other  railroads."  This 
money  so  returned,  according  to  the  agreed 
statement  of  facts,  came  from  freight  and 
passenger  earnings,  mall  pay,  and  miscellane- 
ous earnings  on  hand  at  certain  dates  after 
expenditures  were  made  In  the  operation  of 
the  railroad.  The  Georgia  Railroad  is  oper- 
ated by  the  Louisville  &  Nashville  Railroad 
Company  and  the  Atlantic  Coast  Line  Rail- 
road Company  as  lessees.  The  money  col- 
lected by  the  agents  of  the  railroads  Is  de- 
posited In  certain  "depositaries,"  being  the 
following  banks:  Georgia  Railroad  Bank, 
Augusta,  Ga.;  Fourth  National  Bank,  At- 
lanta, Ga. ;  American  National  Bank,  Macon, 
Ga.;  Farmers'  Bank,  Monroe,  Ga.;  treasurer 
Georgia  Railroad,  Augusta,  Ga.;  Georgia  Na- 
tional Bank,  Athens,  Ga. 

At  the  date  of  the  tax  return  each  of  the 
above  banks  had  money  on  deposit  In  the 
name  of  the  Georgia  Railroad  ranging  In  per- 
centage from  4.86  per  cent,  to  88.60  per  cent, 
of  the  amount  returned  for  taxation.  The 
percentage  In  each  bank  fluctuated  according 
to  the  statement  of  facts.  As  to  whether  It  Is 
a  matter  of  uncertainty  where  the  largest 
portion  Is  on  any  particular  day.  It  Is  left 
entirely  with  the  treasurer  of  the  Georgia 
Railroad,  who  adjusts  the  situation  every 
morning,  and  as  the  balance  shrinks  In  the 
Georgia  Railroad  Bank  at  Augusta  be  replen- 
ishes the  fund  by  transferring  money  from 
other  depositaries.  It  will  thu^  be  seen  that 
the  snm  returned  for  taxation  was  In  the 
various  banks  and  with  the  treasurer  at  Au- 
gusta, where  the  principal  office  of  the  rail- 
road Is.  When  tlie  money  was  placed  on  gen- 
eral deposit  in  the  banks,  the  title  to  the 
money  passed  to  the  banks,  and  it  ceased  to 
be  the  money  of  the  railroad,  and  the  right 
of  the  railroad  to  the  amount  deposited  be- 
came a  chose  In  action.  McGregor  v.  Battle, 
128  Ga.  577,  58  S.  B.  28,  13  L.  R.  A.  (N.  S.) 
186.  And  a  Chose  in  action  is  taxable  at  the 
domicile  of  the  owner.  Greene  County  v. 
Wright,  126  Ga.  604,  54  S.  E.  951.  See  City 
Council  T.  Dunbar,  60  Ga.  387,  393;  Rich- 
mond County  ▼.  Augusta,  90  Ga.  634,  648,  17 
S.  E.  61,  20  L.  R.  A.  151.  But  It  cannot  be 
said  that  the  money  placed  on  general  deposit 
In  these  depositaries  Is  the  money  of  the  rail- 
road, and  Is  taxable  as  such  In  each  county 
where  deposited.  Really  what  the  railroad 
had  to  give  In  for  taxation  was  not  money 
at  all,  but  the  chose  In  action  against  the 
banks,  or  the  right  to  the  amount  of  money 
so  deposited  when  called  for,  or  checked  out, 
unless,  of  course,  which  does  not  appear,  the 
money  Itself,  by  agreement,  was  to  remain 


In  the  banks  as  the  money  of  the  railroad  de- 
positing it.  It  appears  from  the  agreed  state- 
ment of  facts  that  disbursements  of  the  mon- 
ey deposited,  as  a  rule,  were  made  by  checks 
through  the  Georgia  Railroad  Bank,  at  Au- 
gusta. Ga.,  one  of  the  depositaries.  This. be- 
ing so,  the  chose  in  action — ^the  right  of  the 
railroad  to  the  amount  of  money  deposited 
with  the  banks — would  be  taxable  under  the 
dedsioa  In  the  Greene  County  Case,  126  Ga. 
604,  64  S.  E.  951,  at  the  main  office  of  the 
railroad  which  Is  in  Augusta,  Richmond  coun- 
ty, Ga. 

[2]  It  foUowa  from  what  has  been  said 
that  the  court  did  not  err  In  refusing  the 
mandamus. 

Judgment  afBrmed.  AU  the  Justices  con- 
cur. 

(a  Ga.  App.  296) 
SELLERS  et  aL  T.  WOLVERINE!  SOAP  CO. 

(No.  7329.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1917.) 

(SvlUibvt  iy  ihe  Court.) 

1.  TBIAI.  «=»168  —  DiBKOTBD  Vebdioi>— Bvi- 
DEKCB. 

It  does  not  appear  in  this  case  that  the  evi- 
dence Introduced,  with  all  reasonable  deduc- 
tions or  inferences  therefrom,  demanded  a  par- 
ticular verdict.  The  court  therefore  erred  in 
directing  the  verdict  returned.  See  Wolverine 
Soap  Co.  V.  Sellers  et  aL,  13  Oa.  Aro>  8S0,  79 
S.  E.  246. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  S§  341,  376-380.] 

2.  EviDBwoB  «=s>370(4)  —  Gtiaeantt  ®=34  — 
Sekvicies  of  Salesman— Record— Evidence. 

There  is  no  provision  of  law  requiring  the 
record  of  a  written  instrument  guaranteeing 
the  performance  of  a  contract  for-  the  services 
of  a  salesman.  Such  a  paper  is  not  a  mortgage, 
or  a  conditional  bill  of  sale,  or  an  instrument 
of  like  character ;  nor  does  it  describe  any  prop- 
erty with  sufficient  certainty  to  constitute  con- 
structive notice.  If  recorded,  as  to  the  articles 
or  goods  sold  or  to  be  sold  to  the  salesman.  The 
execution  of  the  instrument  being  admitted,  the 
court  did  not  err  in  receiving  it  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S!  1538,  1564,  1567,  1669.  1573; 
Guaranty,  Cent  Dig.  SS  3-6.] 

3.  ReveesaI/— Question  yoB  Jubt. 

The  issues  involved  should  have  been  sub- 
mitted to  a  jury,  and  for  that  reason  alone  the 
judgment  of  the  lower  court  is  reversed. 

Error  from  City  Court  of  Cairo;  W.  J. 
WUlle,  Judge. 

Action  by  Wolverine  Soap  Company  against 
R.  L.  Sellers  and  others.  Judgment  for  plain- 
tiff on  directed  verdict,  and  defendants  bring 
error.    Reversed. 

Jesse  M.  Sellers,  dt  Chatsworth,  S.  P.  Cain, 
of  Whlgham,  W.  V.  Custer,  of  Bainbridge, 
and  D.  W.  Blair,  of  Marietta,  for  plaintiffs 
In  error.  B.  C.  Bell  and  J.  S.  Weathers,  both 
of  C!airo,  for  defendant  In  error. 


WADE,  0.  J.    Reversed. 
GEORGE  and  LUKE,  JJ.,  concur,^ 


9For  other  cues  aee  wise  topic  and  KBT-KUHBBR  In  all  Key-Mumbered  Dlceita  and  IndexM 


:agle 


490 


91  SOUTHEASTERN  BEPOSTEB 


(Oa. 


tl9  Oa.  App.  861) 

MURPH  MACHINERY  CO.  v.  BURKE. 

(No.  815S.) 

(Coart  of  Appeals  of  Georgia,  Divialon  Na  1. 

Feb.  18,  1&17.) 

(Syttabut  T>v  the  Court.) 

1.  OOMFBOMISE  AND  SETTLEMENT  ®S>21  — 
TEBMS  or  COMPBOMISE  —  QUESTIOW  FOB 
JUBT. 

There  was  evidence  from  which  the  jury 
could  properly  infer  that  the  attorney  at  law 
for  the  plaintiff  had  special  authority  from  his 
client  to  discharge  the  claim  against  the  defend- 
ant and  settle  a  suit  pending  thereon  for  less 
than  the  full  amount  in  cosh  apparently  due  on 
the  claim;  and  the  conflict  as  to  the  exact  terms 
of  the  compromise  agreement  finally  arrived  at 
between  that  attorney  and  the  defendant's  at- 
torney was  for  determination  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and   Settlement,  Cent.  Dig.  {  95.] 

2.  OVEBEXTLIWG   MOTION  FOB  NEW  TBIAI-. 

'  There  is  no  substantial  merit  in  any  of  the 
special  assignments  of  error;  and  since  there 
was  evidence  to  support  the  verdict,  the  court 
did  not  err  in  overruling  the  motion  for  a  new 
trial. 

Error  from  Saperior  Court,  Wilkinson 
County;  J.  B.  Park,  Judge. 

Action  between  the  Murph  Machinery  Com- 
pany and  J.  F.  Burke.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

Feagln  &  Hancock,  of  Macon,  for  plaintiff 
In  error.  Chambers  &  Deaver,  of  Macon,  for 
defendant  In  error. 

WADE5,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUKE],  JJ.,  concnr. 

(19  Oa.  App.  331) 

BUXTON  V.  STATE.     (No.  7914.) 

(C!ourt  of  Appeals  of  Georgia,  Divisioo  Now  1. 

Feb.  16,  1917.) 

(ByUahus  by  the  Court.) 

1.  HOUICIDB  «=»30(K14)— iNSTBfUCTIOKB— VOL- 
URTAKT  MaNSIAVQHTEB. 

"On  the  trial  of  one  for  murder,  where  the 
evidence  or  the  defendant's  statement  at  the 
trial  would  authorize  the  jury  to  find  that  the 
person  killing  acted  in  self-defense  on  account 
of  a  reasonable  fear  aroused  in  his  mind  by 
words,  threats,  or  menaces,  in  connection  with 
the  other  facts  in  the  case,  it  is  not  erroneoas  for 
the  court,  in  instructing  the  jury  on  the  law  of 
voluntary  manslaughter,  as  contained  in  Pen. 
Code  19l0,  S  65,  to  fail  or  refuse  to  charge  in 
immediate  connection  therewith  the  right  of  the 
jury  to  consider  words,  threats,  or  menaces  in 
determining  whether  the  circumstances  attend- 
ing the  homicide  were  such  as  to  justify  the 
fears  of  a  reasonable  man  that  his  fife  was  in 
imminent  danger  or  that  a  felony  was  about  to 
be  committed  upon  his  person."  Deal  ▼.  State, 
145  Oa.  33,  88  S.  E.  573. 

[Eid.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  i  629.] 

2.  Motion  fob  New  TeiaIt-Ruuwo. 

The  evidence  authorized  the  verdict,  and  the 
errors  assigned  in  the  motion  for  new  trial  are 
almost  identical  with  the  errors  alleged  in  the 
case  of  Deal  v.  State,  supra.  Accordingly  the 
court  did  not  err  in  overruling  the  motion  for  a 
new  triaL 


Error  from  Saperior  (Tonrt,  Candler  <3oun- 
ty;  R.  N.  Hardeman,  Judge. 

Will  Buxton  was  convicted  of  murder,  and 
be  brings  error.    Affirmed. 

C.  W.  Turner,  of  Metter,  for  plaintiff  in 
error.  B.  L.  Moore,  Sol.  (Jen.,  of  Statesboro, 
and  Walter  F.  Grey,  SoL  Gen.,  of  Swalns- 
boro,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 
WADE,  a  J.,  and  GEORGE,  J.,  ooncar. 

"""""^  (U  Oa.  App.  3M) 

liOGANVILLE  BANKING  CO.  v.  POB^ 
RESTER  et  aL 

FORRESTER  et  al.  v.  LOGANVILIiB 

BANKING  (X). 

(Nos.  7605,  7561.) 

(Court  of  Appeals  of  Georgia.    Feb.  16,  1917.) 

(Byllalui  hy  the  Court.) 

1.  Appeai.  and  Ebsob  <3=3l096(4)— Law  of 
Case- Subsequent  AppeaIt-Jubisdiction. 
This  suit  as  originally  filed  was  an  ordinary 
action  on  notes,  brought  against  R.  A.  Forrester 
&  Co.  and  S.  N.  Forrester.  Subsequently  the 
plaintiff  amended  its  petition  by  striking  out 
all  prayers  asking  for  a  general  judgment 
a^nst  the  defendants,  and  praying  for  a  spe- 
cial judgment  against  the  land  of  S.  N.  For- 
rester only.  The  case  was  referred  to  an  audi- 
tor, and  his  findings  in  favor  of  the  defendant 
were  excepted  to.  The  exceptions  of  law  were 
overruled  by  the  trial  Judge;  the  exceptions 
of  fact  were  submitted  to  a  jury,  and  a  verdict 
was  rendered  finding  against  them,  and  a  judg- 
ment was  entered  for  the  defendant.  A  motion 
for  a  new  trial  was  overruled,  and  the  case  was 
brought  to  this  court,  where  the  judgment  was 
reversed,  and  the  case  sent  back  for  a  new 
trial  17  Ga.  App.  246,  87  S.  B.  694.  Upon 
the  new  trial  the  defendant  made  a  motion  to 
dismiss  the  entire  case,  on  the  ground  that  the 
city  court  of  Monroe  was  deprived  of  jurisdic- 
tion by  the  plaintiff  when  it  amended  its  original 
petition  as  aforesaid,  the  contention  being  that 
the  amendment  left  the  cause  a  purely  equi- 
table one,  of  which  the  city  court  of  Monroe 
had  no  Jnilsdiction.  This  motion  was  over- 
ruled, and  the  defendant  filed  exceptions  pen- 
dente lite,  upon  which  he  assigns  error  in  his 
cross-bill  of  exceptions.  The  question  involved 
in  this  assignment  of  error  is  whether  the  trial 
court  had  jurisdiction  to  render  the  special 
judgment  against  the  land,  asprayed  for  in 
the  amendment  to  the  petition.  When  this  court 
rendered  its  decision  reversing  the  judgment  of 
the  lower  court,  the  defendant  in  error,  within 
the  time  allowed  by  law,  made  a  motion  for  a 
rehearing  of  the  case,  and  in  that  motion  specifi- 
cally called  the  attention  of  this  court  to  this 
amendment  to  the  petition,  and  pointed  oat  the 
alleged  lack  of  jurisdiction  of  the  city  court 
of  Monroe  to  render  the  judgment  therem  pray- 
ed for.  "The  rehearing  was  denied,  and,  although 
in  the  decision  of  this  court  on  the  motion  for  a 
rehearing,  written  by  Judge  Wade,  this  point  is 
not  discussed,  nevertheless  it  must  be  held  that 
when  the  court  declined  to  grant  the  motion  for 
a  rehearing  and  adhei-ed  to  its  former  ruling,  it 
passed  upon  all  the  questions  made  in  that  mo- 
tion, incUiding  this  one  of  alleged  lack  of  juris- 
diction of  the  trial  court.  Consequently  the 
judgment  of  this  court,  which  became  the  law 
of  the  case,  is  that  the  lower  court  bad  juris- 
diction to  render  the  special  judgment  against 
the  land  as  prayed  for  in  the  amendment  to  the 
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plaintiff's  petition.  It  follows  that  the  conrt 
did  not  err  in  overruling  the  motion  of  the  de- 
fendant to  dismiss  the  cause  for  the  alleged  lack 
of  jurisdiction. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4356.] 

2.  Assignments  of  Ebbob— Mebits. 

The  other  assignments  of  error  in  the  cross- 
bill of  exceptions  are  without  merit. 

3.  Appeal  and  Ebeor  ®=5>1099(1)— REFEintNCB 
®=>105— Law  or  Case— Submissions  or  Ex- 
ceptions. 

When  this  case  was  formerly  before  us  (17 
Ga.  App.  246,  87  S.  B.  694),  the  matter  of  res 
judicata  was  (as  it  is  now)  the  controlling  point, 
and  it  was  then  held  bv  this  court  that  the  de- 
fendant was  estopped  by  the  judgment  of  the 
United  States  District  Court  for  the  Northern 
District  of  Georgia  holding  that  the  deed  in 
<]ue8tion  was  valid,  from  thereafter  asserting 
in  the  state  courts  its  invalidity  on  the  ground 
that  it  was  infected  with  usury.  When  the 
judgment  of  this  court  was  made  the  judgment 
of  the  lower  court,  counsel  for  both  sides  agreed 
in  writing  to  try  the  case  solely  on  the  ques- 
tion of  res  judicata,  and  to  confine  the  issues 
to  exceptions  of  law  to  the  auditor's  report, 
nnmbered  1,  2,  3,  and  10,  and  exceptions  of 
fact  numbered  15  and  21 ;  these  exceptions  be- 
ing the  ones  pertaining  to  the  question  of  res 
judicata.  Under  the  former  decision  of  this 
court  in  this  case  the  question  of  res  judicata 
was  finally  settled.  The  issue  as  to  whether 
the  deed  in  question  was  a  valid  conveyance,  al- 
though infected  with  usury,  was  concluded  in  fa- 
vor of  the  validity  of  the  deed,  and  It  was  dis- 
tinctly held  that  the  bankrupt  (who  is  the  de- 
fendant in  this  case)  was  estopped  by  the  judg- 
ment in  the  United  States  District  Court  from 
asserting  in  this  case  the  invalidity  of  the  deed 
upon  the  ground  of  usury,  although  the  question 
of  usury  was  not  passed  upon  oy  the  federal 
conrt:  Judge  Wade,  who  wrote  the  opinion  for 
this  court,  saying:  "No  claim  of  usury  was  in 
fact  presented  by  the  trustee  in  bankruptcy 
in  the  proceedings  brought  by  him  in  the  fed- 
eral court  to  set  aside  and  cancel  the  security 
deed  therein  attacked,  and  which  it  la  now 
sought  to  avoid  in  the  state  courts  on  that 
ground.  This  fact  is,  however,  immaterial,  in 
view  of  the  ruling  made  by  this  court  that  the 
claim  of  usury  was  one  which  the  trustee  in 
bankrupbry  could  have  advanced  in  the  proceed- 
ing brought  by  him  in  the  bankruptcy  court  to 
set  aside  the  deed  raven  to  secure  the  debt 
*  •  •  due  to  tiie  LoganvUle  Banking  Com- 
pany by  Forrester  et  al.,  since  it  is  well  settied 
that  in  this  state  judgments  conclude  the  par- 
ties, not  only  u^n  the  matters  expressly  involv- 
ed in  the  litigation,  but  also  upon  all  that  might 
properly  have  been  called  in  question  under  the 
pleadings  in  the  case.  *  *  *  As  the  trustee 
stood  in  the  place  of  the  bankrupt  and  could  have 
availed  himself,  as  fully  as  the  bankrupt  him- 
self could  have  done,  of  the  defense  of  usury,  in 
attacking  the  security  deed  made  by  the  bank- 
rupt to  the  LoganviUe  Banking  Compauj,  the 
fact  that  he  failed  to  urge  this  legal  objection 
to  the  deed  under  attack  cannot  inure  to  the 
benefit  of  the  bankrupt  he  represented,  since  in 
the  suit  brought  by  him  to  sot  aside  this  deed 
there  was  an  adjudication  of  every  issue  that 
was  raised  or  could  pr^erly  have  been  raised 
in  that  proceeding,  ^e  defense  of  usury, 
though  not  presented  b^  the  trustee  in  that  pro- 
ceeding, would  be  res  judicata  as  to  him  in  a 
subsequent  proceeding  brought  under  the  laws 
of  Georgia,  and  therefore  the  plea  of  res  judicata 
would  be  good  as  against  the  bankrupt,  now 
seeking  to  set  up  this  defense  in  the  state 
courts.  It  is  clear  from  what  has  been  said 
that  the  controlling  question  in  this  case  is  one 
of  law.  and  that  it  was  definitely  settled  by  this 
court  in  the  decision  just  referred  to,  and  has 


become  the  law  of  the  case.  The  verdict  and 
judgment  for  the  defendant  were  contrary  to 
the  law  and  the  evidence,  and  the  court  erred 
in  overruling  tiie  motion  for  a  new  trial.  In 
view  of  this  ruling  it  is  unnecessary  to  consider 
the  other  assignments  of  error  in  the  main  bill 
of  exceptions  or  in  the  motion  for  a  new  trial. 

It  is  clear  from  a  consideration  of  the  case 
that  the  material  parts  of  the  exceptions  of  fact. 
Nob.  J5  and  21,  to  the  auditors  report,  are 
really  exceptions  of  law.  It  was  therefore  er- 
ror for  the  court  to  submit  these  exceptions  to 
the  jury. 

Under  aU  the  facts  and  the  history  of  this 
case,  and  for  the  purpose  of  ending  this  long 
and  expensive  litigation,  the  controlling  point 
in  the  case  having  been  dearly  and  unequivocal- 
ly passed  upon  by  this  court  in  its  former  deci- 
sion, and  no  other  legal  result  except  a  finding 
for  the  plaintiff  being  possible,  and  there  being 
no  issues  of  fact  to  be  passed  upon  by  a  jury, 
the  judgment  of  the  lower  court  is  reversed. 
with  direction  that  the  aforesaid  exceptions  of 
law  to  the  auditor's  report,  and  the  so-called 
exceptions  of  fact  thereto,  be  sustained,  and  that 
a  special  judgment  against  the  land  in  question 
be  entered  up  in  favor  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.   gS  4370,   4374;    Reference, 


Cent.  Dig.  S  205, 

Error  from  City  Court  of  Monroe;  A.  C. 
Stone,  Judge. 

Suit  by  the  LogEnviUe  Banking  Company 
against  S.  N.  BV>rrester  and  others.  From 
the  judgment,  the  Loganvllle  Banking  Com- 
pany excepts  and  brings  error,  and  defend- 
ants bring  a  cross-bill  of  exceptions.  Revers- 
ed on  main  bill  of  exceptions,  with  directions, 
and  affirmed  on  cross-bill  of  exceptions. 

See,  also,  17  Ga.  App.  246,  87  S.  E.  694. 

J.  H.  Felker,  of  Monroe,  for  plaintiff  in 
error.  R.  L  Cox  and  O.  Roberts,  both  of 
Monroe,  and  A.  J,  Cobb,  of  Athens,  for  de- 
fendants in  error. 

BROYLES,  P.  J.  Judgment  on  the  main 
bill  of  exceptions  reversed,  with  direction; 
affirmed  on  the  cross-bill  of  exceptions. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(U  Oa.  App.  S28) 
BENSON  et  al.  ▼.  HARRIS,  Governor. 
(No.  7673.) 

(Court  of  Appeals  of  Georgia,  IHvision  Now  1. 
Feb.  16.  1917.) 

(Svllahut  hy  the  Court.) 

1.  APPEAI,  AND    ErROB   <&=>588  —  EXCEPTIONS, 

Bill  op— Dismissal. 
The  motion  to  dismiss  the  Ull  of  exceptions, 
upon  the  ground  tha(  it  does  not  appear  from 
the  record  specified  and  sent  up,  or  from  the  bill 
of  exceptions,  that  any  brief  of  evidence  was 
filed  in  the  court  below  must  he  denied;  it  af- 
firmatively appearing  from  the  record  that  the 
case  was  heard  and  determined  by  the  court 
upon  the  admission  of  the  adverse  party  that  the 
statement  of  facts  contained  in  tiie  answer  to 
the  scire  facias  was  true,  and  the  answer  being 
specified  in  the  bill  of  exceptions  as  a  part  of 
the  record  and  duly  transmitted  to  this  court; 
especially  since  it  further  appears  that  the 
"statement  of  facts"  was  in  truth  only  an  agree- 
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ment  that  tbe  facts  recited  in  tbe  response  were 
tme.    Lindaey  y.  Hardeman,  60  Ga.  61. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2607-2610.] 
2.  Bail  «=»74(1)  —  Bail  Bonds— Dischabqe. 
Where  a  person  was  arrested  on  a  charge  of 
stabbin;;,  gave  bond  to  appear  at  the  city  court 
of  Carrollton,  to  be  held  in  and  for  the  county  of 
Carroll  on  the  first  Monday  in  December,  1915, 
to  answer  for  such  offense,  and  thereafter,  at  the 
October  term,  1915,  of  Carroll  superior  court, 
a  true  bill  of  indictment  was  returned  against 
him,  charging  him  with  the  offense  of  assault 
with  intent  to  murder,  but  in  fact  involving  the 
same  transaction,  and  upon  the  finding  of  the 
true  bill  tbe  judge  issued  a  bench  warrant,  un- 
der which  he  was  arrested  and  taken  into  the 
custody  of  the  sheriff  of  the  county,  from  whose 
custody  he  subsequently  escaped,  held,  applying 
the  "same-transaction  test,"  the  indictment 
charged  the  same  offense,  or  a  higher  grade  of 
the  same  offense,  as  that  for  which  boil  was 
given  by  the  defendant,  and  his  rearrest  on  the 
bench  warrant  discharged  the  sureties.  The  only 
consideration  on  the  undertaking  of  the  sure- 
ties, accruing  to  them,  was  the  custody  of  the 
principal,  and,  this  consideration  having  failed, 
their  liability  ceased,  and  the  subsequent  escape 
of  the  defendant,  through  no  fault  of  the  sure- 
ties, does  not  alter  the  rule.  Smith,  Gov.,  v. 
Kitchens,  51  Ga.  159,  21  Am., Rep.  232;  6  O.  J. 
p.  1027,  S  282.;  3  B.  O.  I*  p.  62,  §  62.  The 
subsequent  indictment  and  arrest  of  the  defend- 
ant were  both  legal  and  proper,  but  the  state— 
the  obligee  in  the  bond — having  elected  to  charge 
the  defendant  with  a  more  serious  offense,  grow- 
ing out  of  and  involving  the  same  transaction 
in  which  the  bond  for  his  appearance  before  the 
city  court  was  given,  released  the  sureties  from 
further  liabili^  when  it  took  the  defendant  into 
custody.  The  subsequent  arrest  or  custody  of 
one  on  another  charge,  while  be  is  out  on  ball, 
does  not  operate,  ipso  facto,  as  a  discharge  of 
his  bail,  but  its  effect  depends  upon  its  contin- 
uance. The  dedsion  in  Cooper  v.  Brown,  Gov- 
ernor, 10  Ga.  App.  730,  73  S.  E.  1101,  while  au- 
thority upon  the  general  proposition  announced 
in  this  case,  is  unsound  on  the  peculiar  facts  in 
that  case. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  H  28»-308.1 

Error  from  City  Gonrt  of  Carrollton;  Jas. 
Beall,  Judges. 

Proceedings  by  N.  XL  Harris,  Governor, 
against  Walter  Benson  and  others,  on  a  ball 
bond.  There  was  a  judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Leon  Hood,  of  Carrollton,  for  plaintiffs  in 
error.  C.  E.  Roop  and  Willis  Smith,  Sols., 
both  of  Carrollton,  for  defendant  m  error.  ' 

GEORGE,  J.  Walter  Benson,  as  principal, 
and  Willis  Latlmore,  Will  Allen,  R.  P.  Crock- 
ett, and  R.  H.  Fletcher,  as  sureties,  entered 
into  a  bond  to  the  sheriff  of  Carroll  county, 
by  which  they  acknowledged  themselves  to  be 
Indebted  to  the  Governor  of  this  state  and  his 
successors  In  office.  In  the  sum  of  $300,  this 
obligation  to  be  void  on  condition  that  the 
principal  make  his  personal  appearance  be- 
fore the  city  court  of  Carrollton  to  answer  to 
the  offense  of  stabbing.  At  the  March  term, 
1916,  of  that  court  the  bond  was  forfeited 
and  a  rale  Issued,  calling  upon  the  sureties 
to  show  cause  at  the  next  term  of  the  court 
why  tbe  order  forfeiting  the  bond  should  not 


be  made  absolute.  At  the  next  term  tbe 
sureties  filed  an  answer  to  the  scire  facias, 
in  which  they  admitted  the  making  of  the 
bond  in  the  sum  and  on  the  condition  stated 
above.  They  further  alleged  that  Benson,  the 
principal,  was  accused  of  an  assault  on  the 
8th  day  of  August,  1915,  upon  one  Les  Hor- 
toUj  and  that  upon  the  affidavit  charging 
him  with  tills  offense  an  accusation  was  filed 
in  the  city  court  of  Carrollton,  charging  him 
with  the  offense  of  stabbing;  that  at  the 
October  term,  1915,  of  the  superior  court  of 
Carroll  county  the  grand  Jury  of  the  coun- 
ty returned  a  true  bill  of  indictment  against 
him,  charging  him  with  the  offense  of  assault 
with  Intent  to  murder  alleged  to  have  l>een 
committed  upon  the  said  Les  Horton;  that 
the  accusation  In  the  city  court  of  Carrollton 
and  the  bill  of  Indictment  returned  by  the 
grand  jury  "Involved  and  covered  the  identi- 
cal and  same  transaction";  that  after  the 
return  of  the  Indictment  the  Judge  of  the 
superior  court  of  Carroll  county  Issued  a 
bench  warrant  and  caused  It  to  be  placed  in 
the  hands  of  the  sheriff  of  the  county,  and 
that  their  principal,  Benson,  was  arrested 
under  It  and  taken  Into  the  custody,  power, 
and  control  of  the  state  of  Georgia  through 
the  said  sheriff,  but  subsequently  escaped 
from  the  sheriff.  Counsel  for  the  state  agreed 
In  writing  that  all  the  facts  stated  In  tbe 
response  were  true.  On  the  pleadings  and  on 
the  admission  of  counsel  for  the  state  refer- 
red to,  the  judge  of  the  city  court  of  Carroll- 
ton, at  the  June  term,  1916,  rendered  a  Judg- 
ment making  the  rule  absolute.  In  tbe  Judg- 
ment it  Is  recited  that  the  securities  "filed 
their  answer, 'and,  the  Issue  raised  thereby 
coming  on  to  be  heard  before  the  court  this 
day  without  the  Intervention  of  a  Jury,  by 
agreement  of  counsel,  and  it  being  admitted 
that  the  allegations  of  facts  made  In  said  an- 
swer to  the  scire  facias  are  true,  but  not  the 
conclusions  drawn  therefrom,"  etc,  the 
answer  was  in  fact  filed  In  tbe  office  of  the 
clerk  of  the  city  court  of  Carrollton,  also  the 
"agreed  statement  of  facts,"  and  both  tbla 
agreement  and  the  answer  of  the  sureties 
were  referred  to  in  the  bill  of  exceptions  and 
duly  specified  as  parts  of  the  record.  Judg- 
ment reversed. 

WADE,  a  J.,  and  LVEE,  J,  concur. 


0*  Qa.  App.  S70) 

MACON,  D.  A  S.  B.  CO.  t.  ROBINSON. 
(No.  8218.) 

(Court  of  Appeals  of  Georgia,  Division  Noi.  1, 
Feb.  16k  1917.) 

(Syllaiut  iy  the  Court) 

Trial  «=3423— iKSTBucnoRS  —  Cobbecxtos 

OF  Ebbob. 

The  charge  of  tbe  court  as  to  the  metiiods 

of  using  the  mortality  and  annuity  tables   was 

incorrect  and  misleading,  and  the  error  thus  com- 
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mitted  was  not  cured  by  the  plaintiff  writing  off 
a  part  of  the  recovery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  084,  086.]  . 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Action  by  Lucius  Robinson  against  tbe 
Macon,  Dublin  &  Savannah  Railroad  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Minter  Wlmberly  and  Chas.  Akerman,  both 
of  Macon,  and  J.  S.  Adams,  of  Dublin,  for 
plaintiff  in  error.  Robt  L.  Bemer,  of  Macon, 
Earl  Gamp,  of  Dublin,  and  Little,  Powell, 
Smith  uc  Goldstein,  of  Atlanta,  for  defendant 
in  error. 

LUKE,  J.  Lucius  Robinson,  an  employ^ 
of  the  Macon,  Dublin  &  Savannah  Railroad 
Company,  brought  suit  under  the  federal 
Employers'  LlablUty  Act  (Act  April  22,  1008, 
c.  149,  35  Stat  66  [U.  S.  Comp.  St  1913, 
{5  8657-«e65]),  alleging  that  while  engaged  as 
a  switchman  he  received  an  Injury  resulting 
In  the  loss  of  both  legs,  and  that  the  Injury 
was  occasioned  by  the  negligence  of  the  com- 
pany. The  acts  of  negligence  were  fully 
pleaded.  Tbe  def  endanlt  agreed  In  open  court 
that: 

"The  Macon,  Dublin  &  Savannah  Railroad 
Company  at  the  time  that  Ludus  Robinson  was 
injured  was  engaged  in  interstate  commerce. 
That  does  not  mean  that  this  particular  engine 
upon  which  it  ia  alleged  he  was  injured  was  at 
that  time  en^ged  In  interstate  commerce,  but 
that  sliipmentB  were  made  to  and  received  from 
points  out  of  the  state  of  Georgia  prior  to  the 
accident,  at  the  time  of  the  accident,  and  (dnce 
Uie  accident" 

The  trial  resulted  In  a  verdict  for  the  plain- 
tiff In  the  sum  of  $7,600.  The  defendant's 
motion  for  a  new  trial  was  overruled,  and  to 
this  judgment  It  excepted. 

1.  In  the  motion  for  a  new  trial  it  Is  alleged 
that  the  verdict  Is  contrary  to  law  and  with- 
out evidence  to  support  It,  "because  plaintiff 
pleaded  that  he  and  defendant  were  engaged 
in  Interstate  commerce  at  the  time  he  was 
hurt,  and  tbe  evidence  shows  that  plaintiff 
was  hurt  on  a  switch  engine  moving  in  the 
yards  of  the  defendant  and  not  engaged  in 
Interstate  commerce."  In  another  ground  of 
the  motion  the  defendant  assigns  error  be- 
cause the  court  charged  the  jury  that  "tbe 
plaintiff  can  recover  In  this  case  even  If  you 
find  from  the  evidence  that  be  was  guilty  of 
contributory  negligence  and  was  more  at 
fault  than  the  defendant  company,  provided 
yon  find  from  the  evidence  that  the  defend- 
ant company  was  also  negligent  in  one  or 
more  ways  defined  in  the  plaintiff's  petition," 
the  movant  alleging  that  this  charge  was 
not  applicable  to  the  evidence,  and  that  It 
assumed  that  the  defendant  was  engaged  in 
Interstate  commerce,  whereas  the  evidence 
shows  that  plaintiff  was  hurt  while  on 
an  engine  between  two  points  tn  the  same 
city  and  carrying  no  interstate  traffic.  The 
defendant  admitted  that  it  was  a  carrier  en- 


gaged In  Interstate  commerce  at  the  time  of 
the  plaintiff's  injury,  and  the  defendant's 
engineer  in  charge  of  the  engine  testified 
that  the  switch  engine  on  which  the  plaintiff 
was  working  and  by  which  he  was  Injured 
had  been  engaged  in  switching  cars  and  mak- 
ing up  trains  that  were  composed  of  foreign 
cars  and  interstate  shipments  just  before 
the  injury;  that  at  the  moment  of  the  In- 
jury the  engine  and  crew  were  on  the  way 
to  the  water  tank  to  get  water;  that  this 
water  was  necessary  to  create  steam  and  pow- 
er to  run  the  engine  with,  and  that  it  was 
necessary  to  have  this  water  so  as  to  be 
able  to  return  to  the  work  of  switching  both 
Intrastate  and  Interstate  shipments,  etc. 

Ordinarily,  In  a  suit  by  an  Injured  employ^ 
against  a  railroad  company,  where  he  con- 
tends that  his  employer  and  himself  were 
engaged  In  Interstate  commerce  at  the  time  of 
his  Injury,  and  the  employer  denies  that  they 
were  engaged  in  interstate  commerce,  there 
being  an  issue  of  fact  upon  the  question,  upoh 
which  the  jury  would  be  authorized  to  find 
either  way,  according  as  they  might  credit 
the  witness  testifying,  the  court  should  leave 
that  question  to  the  jury;  but  where  the 
facts  are  suCh  that  they  of  themselves,  under 
the  rulings  of  the  courts  in  tbe  construc- 
tion and  application  of  tbe  federal  Employers' 
Liability  Act,  remove  the  Issue,  the  simple 
denial  by  the  employer  will  not  require  the 
court  to  submit  this  issue  to  tbe  jury.  In 
the  case  of  Pedersen  v,  Delaware,  L.  &  W. 
R.  Co.,  229  U.  S.  151,  S3  Sup.  Ct  048,  649, 
67  L.  Ed.  1127,  Ann.  Gas.  1914C,  163,  Mr. 
Justice  Van  Devanter,  delivering  the  opinion 
for  the  court,  said: 

"TbtA  the  defendant  waa  engaged  In  interstate 
commerce  is  conceded,  and  so  we  are  only  con- 
cerned with  the  nature  of  the  work  in  which  the 
plaintiff  was  employed  at  the  time  of  his  In- 
jury. Among  the  questioiu  whicjt  naturally 
arise  in  this  connection  are  these:  Was  that 
work  being  done  independently  of  the  interstate 
commerce  in  which  the  defendant  was  engaged, 
or  was  it  so  closely  connected  therewith  as  to  be 
a  part  of  it?  Was  its  performance  a  matter  of 
indifference  so  far  as  that  commerce  was  con- 
cerned, or  was  it  in  the  nature  of  a  duty  resting 
upon  the  carrier?  The  answers  are  obvious. 
Tracks  and  bridges  are  as  lndiq)ensable  to  In- 
terstate commerce  by  railroad  as  are  engines  and 
cars,  and  sound  economic  reasons  unite  with  set- 
tled rales  of  law  in  demanding  that  all  of  these 
instrumentalities  be  kept  in  repair.  The  securi- 
ty, expedition,  and  efficiency  of  the  commerce 
depends  in  large  measure  upon  this  being  done. 
Indeed,  the  statute  now  before  us  proceeds  upon 
the  theory  that  the  carrier  is  charged  with  the 
duty  of  exercising  appropriate  care  to  prevent 
or  correct  'any  defect  or  insnflciency  •  •  • 
in  its  cars,  engmes,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other  equip- 
ment' used  in  interstate  commerce.  But  inde- 
pendently of  the  statute,  we  are  of  opinion  that 
the  work  of  keeping  such  instrumentalities  in 
a  proper  state  of  repair  while  thus  ns^  is  so 
closely  related  to  such  commerce  as  to  be  in 
practice  and  in  legal  contemplation  a  part  of 
It  The  contMition  to  the  contrary  proceeds  up- 
on the  assumption  that  Interstate  commerce  by 
railroad  can  be  separated  into  its  several  ele- 
ments and  the  nature  of  each  determined  re- 
gardless of  its  relation  to  others  or  to  the  busi- 
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ness  as  a  Trhole.  But  this  is  an  erroneous  as- 
sumption. The  true  test  always  is:  Is  the 
work  in  question  a  part  of  the  interstate  com- 
merce in  which  the  carrier  is  enxaged?  [Citing 
many  cases.]  Of  course,  we  are  not  here  con- 
cerned with  the  construction  of  tracks,  bridges, 
engines,  or  cars  which  have  not  as  yet  become 
instrumentalities  in  such  commerce,  but  only 
with  the  work  of  maintaining  them  in  proper 
condition  after  they  have  become  such  instru- 
mentalities and  during  their  use  as  such.  True, 
a  track  or  bridge  may  be  used  in  both  interstate 
and  intrastate  commerce,  but  when  it  is  so  used 
it  is  none  the  less  an  instrumentality  of  the 
former;  nor  does  its  double  use  prevent  the 
employment  of  those  who  are  engaged  in  its  re- 
pair or  in  keeping  it  in  suitable  condition  for 
use  from  being  an  employment  in  interstate 
commerce." 

See,  also,  L.  &  N.  B.  Co.  v.  Parker,  242 
U.  S.  13,  37  Sup.  Ct  4,  61  L.  Ed.  — ,  de- 
cided by  the  Supreme  Court  of  the  United 
States  November  13,  1916,  and  cases  dted. 

The  getting  of  water  by  the  engine  was 
iiecessary  to  the  use  of  the  engine  for  the 
purpose  of  handling  the  Interstate  traffic 
of  this  defendant  The  court  did  not  err  in 
holding  that  the  cause  proceeded  under  the 
federal  Employers'  Liability  Act;  and  con- 
sequently there  is  no  merit  in  the  above- 
quoted  grounds  of  the  motion  for  a  new  trial. 

2.  The  exception  to  the  ruling  of  the  court 
In  admitting  In  evidence  certain  rulings  of 
the  Interstate  Commerce  Commission  is  with- 
out merit 

3.  In  ground  30  of  the  motion  a  new  trial 
Is  sought  upon  the  averment  that: 

"Since  the  rendition  of  said  verdict  certain  ma- 
terial evidence,  not  merely  cumulative  in  its 
character,  but  relating  to  new  material  facts, 
has  been  discovered  by  this  applicant,  said  evi- 
dence being  in  substance  as  follows :  An  order 
of  the  Interstate  Commerce  Commission,  dated 
at  Washington,  D.  C,  March  31,  1911,  extending 
the  time  within  which  carriers  might  comply 
with  the  standards  prescribed  in  the  order  of  the 
said  commission  introduced  by  the  plaintiff." 

The  plaintiff  was  Injured  on  October  23, 
1911.  The  case  was  tried  and  Judgment  was 
rendered  on  July  31, 1915.  This  court  cannot 
say  that  the  defendant  has  shown  ordinary 
diligence  In  discovering  the  order  which  it 
says  is  new  to  It  The  rulings  of  the  Inter- 
state Commerce  Commissioa  are  binding  on 
the  defendant  and  a  failure  to  know  of  a 
ruling  which  the  defendant  in  its  motion  for 
a  new  trial  says  had  been  of  force  for  near- 
ly four  years  at  the  time  of  the  trial  cannot 
become  a  meritorious  ground  for  new  trial 
upon  the  averment  that  the  evidence  is  new. 

4.  The  court  having  given  in  charge  an  In- 
correct measure  of  damages,  as  is  complained 
of  In  grounds  16,  17,  and  18  of  the  motion 
for  a  new  trial,  a  new  trial  should  have  been 
granted.  The  evidence  in  this  case  entitled 
the  plaintiff  to  recover  only,  if  at  all,  for  the 
Injury,  pain,  suffering,  and  decrease  of  earn- 
ing capacity.  Under  the  charge  given,  the 
Jury  would  have  been  authorized  to  find  an 
amount  in  favor  of  the  plaintiff  as  if  the  evi- 
dence had  shown  a  total  loss  of  earning  ca- 
pacity.   The  court  did  not  properly  Instruct 


as  to  the  use  of  the  mortality  and  annuity 
tables  where  there  is  proof  of  only  decreased 
earning  capacity. 

6.  On  the  day  of  hearing  the -motion  for  a 
new  trial  the  plaintiff  filed  in  open  court  the 
following  motion: 

"Now  comes  the  plaintiff  in  the  above-stated 
case,  and  in  view  of  the  contention  of  the  mov- 
ant that  the  charge  of  the  court  on  the  tables 
adduced  by  the  plaintiff  (the  mortality  and  an- 
nuity tables)  was  calculated  to  impress  the 
jury  with  the  idea  that  the  plaintiff  was  enti- 
tled to  recover  for  the  total  loss  of  earning  ca- 
pacity instead  of  for  the  loss  of  his  diminished 
earnings,  offers  to  and  does  write  off  of  the  ver- 
dict and  judgment  in  said  case  the  sum  of  $1.- 
210.14,  the  same  being  the  amount  of  the  rajne 
of  his  earning  capacity  which  survived  his  in- 
jury, under  the  evidence  of  the  plaintiff,  who  tes- 
tifieti  aione  on  that  subject,  and  who  testified 
on  that  point  that  he  averaged  only  two  days' 
work  in  a  week  and  made,  he  supposed,  75  cents 
a  day,  and  not  over  $1  a  day.  The  above  amount 
is  reached  on  the  basis  of  %1  per  day." 

The  court,  upon  that  motion,  entered  the 
following  order: 

"This  action  allowed,  and  the  verdict  and 
judgment  reduced  in  the  above-stated  amount. 
September  11,  1915." 

The  court,  after  hearing  the  motimi  for  a 
new  trial,  entered  the  following  order: 

"The  plaintiff,  through  his  counsel,  having  in 
open  court  written  off  from  the  verdict  the  sum 
of  $1,210.14,  the  new  trial  is  rafused." 

The  error  In  the  charge  of  the  court  can- 
not be  cured  by  the  plaintiff  writing  oflF  a 
part  of  the  verdict  in  this  case.  There  is  no 
way  to  compute  accurately  in  money  the 
harmful  error  of  the  charge.  The  Jury  were 
instructed  that  they  may  or  may  not  use  the 
tables  referred  to  In  the  charge.  The  Jury 
may  or  may  not  have  used  the  tables.  Nei- 
ther the  trial  court  nor  this  court  can  accu- 
rately compute  separately  the  damages  that 
the  Jury  allowed  for  the  injury,  patn,  suffer- 
ing, and  total  loss  of  earning  capacity. 

The  other  assignments  of  error  In  the  mo- 
tion for  a  new  trial  are  without  merit.  For 
the  reasons  given,  the  court  erred  in  overrul- 
ing the  motion  for  new  trlaL 

Judgment  reversed. 

WADE,  C.  J.,  and  OEORGB,  J.,  concur. 


(U  Qa.  App.  362> 

HOME  SAV.  BANK  OP  COLUMBUS  t. 

MASSACHUSETTS  BONDING 

&  INS.  CO. 

MASSACHUSETTS  BONDING  4  ENS.  CO. 

V.  HOME  SAV.  BANK  OF 

COLUMBUS. 

(Nos.  8161,  8162.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16, 1917.) 

(Sytlabut  hy  the  Court.) 

1.  Insukance  «=>665(1)  —  Fidkutt  Bond  — 

Action— Evidence. 

The  evidence   warranted  tlie  verdict,   and, 

no  harmful  error  of  law  appearing,  the  judge 

did   not   err   in   overruling   the   motion    for    a 


new  trial. 


A=»For  other  cases  «e«  same  topic  and  KSY-NUUBER  In  b11  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjUUVIC 


Ga.) 


HOMI!  SAY.  BAXK  ▼.  MASSACHUSETTS  BONDING  A  INS.  00. 


495 


^Additional  SyHalnu  (y  Editorial  Staff.) 
2.  Insubahoi  «s>168— Fideutt  Bond— Ooh- 

BTRTFCnON. 

A  bond  'whereby  bonding  and  insurance  com- 
pany insures  to  a  savings  bank  the  fidelity  of 
Its  treasarer,  thongh  resembling  a  contract  of 
suretyship,  is  in  effect  a  contract  of  insurance 
to  which  mlea  governing  ordinary  contracts  of 
insurance  are  applicable. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  325.] 

5.  Insukancb   e=>285— Fideutt    Bohd— Bb- 

NEWAI. — CONSTRUCrrON. 

A  bond  insuring  the  fidelity  of  the  treasigrer 
of  a  savings  bank  and  each  renewal  certificate 
constituted  the  entire  contract  between  the  in- 
surer and  the  bank,  and  contained  the  warran- 
ties and  covenants  required  of  the  bank  in  con- 
nection with  the  original  bond,  so  that,  where 
the  original  bond  warranted  the  truth  of  bank's 
statements  so  far  as  it  bad  knowledge,  the  state- 
ments in  the  renewals  would  be  given  that  con- 
struction. 

[Ed.  Note.— For  other  eases,  see  Insnranee, 
Cent  Dig.  §  657.] 

4.  Inbubance  €=G40<2)  —  Fidblitt  Insttb- 
ANCE— Action  on  Bond— Pleas — Demubrer. 
In  an  action  by  a  bank  on  its  treasurer's  fidel- 
ity bonds,  a  demurrer  to  pleas  alleging  that  no 
audit  or  examination  of  treasurer's  accounts 
were  made,  as  stated  in  declaration  furnished 
to  it  by  bank,  and  that,  if  such  examination 
was  made,  bank  knew  of  treasurer's  dishonesty, 
was  properly  overruled. 

n^.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1617,  16ia] 

6.  Iwsubance  ©=3669(4)— Action  oh  Fidelity 
Bond— iNSTRtrcTioNS. 

Where  the  application  had  included  state- 
ment by  bank,  and  where  the  insurer  claimed 
that  the  bank's  statements  as  to  the  treasurer's 
books  and  accounts  and  as  to  the  performance 
of  his  services  were  false  and  fraudulent,  an  in- 
struction that  Civ.  Code  1910,  S§  2479,  2480, 
relating  to  applications  for  fire  insurance  poli- 
cies, applied  only  to  the  part  of  the  application 
signed  by  bank,  in  view  of  another  instruction 
that,  if  bank  acted  in  good  faith  and  disclosed 
all  material  facts  within  its  knowledge,  any 
false  statements,  would  not  void  the  bond,  was 
not  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  if  1774-1776.] 

6.  IwsuBANCE  <S=»285— FiDELtTT  Bond— Mis- 
bbpbesentation — ArDTT  or  Books. 

If  statement  that  the  bank's  books  -were  au- 
dited on  certain  day  and  were  correct  was  a  ma- 
terial representation  and  was  in  fact  false,  and 
if  the  variation  changed  the  character  of  the 
risk,  the  policy  would  be  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  657.1 

7.  Ihstjbanoe  18=3668(6)  —  Fidelitt  Insvx- 
AHCE— Question  fob  Jcbt. 

In  a  saving  bank's  action  on  its  treasurer's 
fidelity  bond,  it  was  for  jury  to  say  whether 
any  representations  inducing  the  execution  of 
the  bond  were  true  or  untrue,  and  whether  such 
statements  were  so  material  aa  to  vary  the  na- 
ture and  character  of  the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Jf  1737-1740,  1758-1760.] 

8.  Insubancb  <8=>285— Fidblitt  Insubancb-* 
Statements  bt  Insured. 

Statements  of  a  savings  bank  that  the  books 
of  its  treasurer  were  examined  on  a  certain 
day  was  a  statement  within  the  bank's  knowl- 
edge, but  a  statement  as  to  the  information  de- 
rived from  such  examination  was  not  necessarily 
within  its  knowledge,  and  if  made  in  good  faith 


would  not  defeat  an  action  on  the  treasurer's 
fidelity  bond. 

[Ed.  Note.— For  other  cases,  see  Insuiance, 
Cent  Dig.  §  657.] 

9.  Insubancb  «=>646(1)  —  Fidelttt  Insub- 
ancb— Defenses- Bubden  of  Pboof. 

In  an  action  on  the  fidelity  bond  of  a  savings 
bank's  treasurer,  the  burden  was  on  the  insur- 
er to  establish  its  affirmative  pleas. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1645-1649.] 

10.  Tbial  ig=»296(7)  — iNSTBTJcnoNS— Ebbob 
Cubed  by  Other  Instruction. 

In  a  savings  bank's  action  on  its.ti^asurer's 
fidelity  bond,  error  in  a  charge  confusing  pre- 
ponderance of  evidence  with  proof  to  a  reason- 
able certainty,  where  the  court  charged  that 
the  preponderance  of  evidence  should  control, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent 
Dig.  f  710.1 

11.  Insurance  ^=9285— Fidelity  Insttbanok 
—Statements  of  iNScnEo. 

Where  the  fidelity  bond  of  the  treasurer  of  a 
savings  bank  made  tne  bank's  statements  to  the 
insurer  as  to  the  treasurer's  indebtedness  war- 
ranties so  far  as  it  had  knowledge,  a  later  state- 
ment furnished  the  insurer  to  obtain  an  increase 
in  the  amount  of  bond  must  be  considered  as 
modified  by  the  provisions  of  the  existing  bond, 
and  cannot  be  considered  as  positive  affirma- 
tions of  the  truth  of  the  matter  therein  contain- 
ed, but  is  limited  to  the  knowledge  of  the  bank. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  657.] 

12.  Appeal  and  Ebbor  «ss>1064(l)  —  Habm- 
LEBs  Ebbob— iNSTBUcnoN. 

While  it  cannot  be  said  fenerally  that  an 
erroneous  Instruction  resulted  m  no  harm  to  the 
losing  party,  yet,  where  it  clearly  appeared  from 
the  jury's  understanding  of  the  charge  that  it 
could  not  have  harmed  the  plaintifE,  it  was  not 
reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219;  Trial,  Cent  Dig.  Sg 
475,  525.] 

Error  from  Superior  Court,  Muscogee 
County ;   R.  W.  Freeman,  Judge. 

Action  by  the  Home  Savings  Bank  of  Co- 
lumbus, Ga.,  against  the  Masaacbusetts  Bond- 
ing &  Insurance  Company.  Judgment  for 
plaintiff,  and  It  excepts,  and  defendant  takes 
a  cross-bill  of  exceptions.  Judgment  affirm- 
ed on  main  bill  of  exceptions,  and  cross-bill 
of  es^ceptions  dismissed. 

In  the  years  1911,  1912,  1913,  and  for  a 
number  of  years  prior  thereto,  George  H. 
Waddell  was  the  treasurer  of  the  Home  Sav- 
ings Bank  of  Columbus,  Ga.  The  Massachu- 
setts Bonding  &  Insurance  Company  insured, 
for  the  Home  Savings  Bank  of  Columbus, 
Ga.,  the  fidelity  of  Waddell  as  such  treasurer, 
and  issued  therefor  Its  schedule  bond  No. 
S21499  In  the  amount  of  $5,000,  to  take  effect 
on  April  10, 1911.  The  material  parts  of  this 
bond  were  as  follows: 

"Now,  therefore,  for  and  in  consideration  of 
a  stipulated  premium,  paid  or  agreed  to  be  paid 
by  the  employer,  the  Massat^usetts  Bonding  & 
Insurance  Company,  a  corporation  existing  un- 
der and  by  virtue  of  the  laws  of  the  common- 
wealth of  Massachusetts  (herein  designated  the 
'Company')  hereby  covenants  and  agrees  to  and 
with  the  employer  that  it  will,  at  the  expiration 
of  three  months  after  proofs  of  loss  shall  have 
been  furnished  to  the  Company,  pay  to  the  em- 
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ployer  the  amount  of  any  loss  or  damage  that 
<hall  happen  to  the  employer,  in  respect  of 
any  funds,  property,  or  estate  belonging  to  or 
in  the  custody  of  the  employer,  through  the 
dishonesty  of  any  of  the  employes,  or  through 
any  act  of  omission  or  commission  of  any  of 
the  employes  done  or  omitted  in  bad  faith,  and 
not  through  mere  negligence,  incompetency,  or 
any  error  of  judgment  and  whether  such  dis- 
honesty or  such  act  of  omission  or  commission 
occurs  in  the  performance  of  any  duty  or  trust 
specially  assigned  to  such  employe  or  occurs 
otherwise,  subject,  however,  to  the  following 
provisionq  and  agreements: 

"(1)  There  shall  be  no  liability  on  the  part 
of  the  Company  unless  the  act  or  default 
through  which  such  loss  may  happen  shall,  in 
respect  of  the  employes  originally  named  in  the 
schedule,  occur  on  or  after  the  10th  day  of 
April,  A.  D.  1911,  and  shall  in  respect  of  any 
employ^  hereafter  added  to  the  schedule  by  no- 
tice and  acceptance  as  hereinafter  provided,  oc- 
cur on  or  after  the  date  upon  which  his  or  her 
name  shall  have  been  added  to  the  schedule,  and 
shall,  in  respect  of  all  employes,  occur  prior  to 
or  on  the  9th  day  of  April,  A.  D.  Idl2,  or  pri- 
or to  or  on  any  other  date  to  which  this  bond 
may  be  continued. 

"(2)  There  shall  be  no  liability  hereunder  on 
the  part  of  the  Company,  unless  such  loss  or 
damage  shall  be  discovered  during  such  desig- 
nated term,  or  within  one  year  after  the  final 
expiry  (as  determined  by  the  term  herein  speci- 
fied and  any  and  all  continuances)  of  this  bond, 
and  within  one  ^ear  after  the  cancellation  or 
termination  of  this  bond  or  of  any  engagement 
hereunder  in  respect  of  the  employ^  causing  a 
loss. 

"(3)  The  Company's  liability  on  account  of 
any  employi  shall  in  no  case  exceed  the  amount 
set  opposite  his  or  her  name  in  the  schedule 
hereto  attached,  as  such  name  and  amount  now 
appear  or  as  they  may  be  hereafter  added  to  or 
changed  upon  the  schedule  in  accordance  with 
the  provisions  therefor  hereinafter  set  forth. 

"(4)  If  the  employer  requires  indemnity  in 
respect  of  any  employ^  in  the  schedule  named  in 
an  amount  larger  or  smaller  than  therein  spec- 
ified, the  employer  shall  jgive  to  the  Company 
written  notice  specifying  in  respect  of  a  change 
in  the  amount  of  indemnity,  the  new  amount 
and  the  date  from  which  it  shall  be  effective, 
it  being  agreed  and  understood  that  thereby  such 
name  or  names  and  specifications  shall  be  deem- 
ed to  be  added  to  the  schedule  hereto  attached, 
and  the  obligations  of  the  employer  and  the 
Company  in  respect  thereof  shall  be  subject  to 
all  the  provisions  herein  contained  and  in  every 
way  as  though  such  name  and  specifications 
had  formed  part  of  the  original  schedale. 

"(5)  Whatever  number  of  engagements  may  be 
made  by  the  Company  with  the  employer  in 
respect  of  any  employs,  either  by  way  of  sepa- 
rate bonds,  or  by  acceptances  as  herein  provid- 
ed, or  by  continuances  as  herein  provided,  the 
aggregate  liability  of  the  Company  for  all  loss- 
es under  all  its  engagements  shall  not  exceed 
a  sum  equal  to  the  amount  of  the  largest  of  the 
engagements  under  which  such  losses  occurred, 
nor  shall  the  Company  be  liable  under  any  spe- 
cific engagement  for  any  loss  occurring  under 
any  other  engagement. 

'  (6)  The  Company  shall  in  no  event  be  liable 
for  any  act  or  default  of  an  employ^  occurring 
after  a  loss  in  respect  of  such  employ^  shaU 
have  come  to  the  Imowledge  of  the  employer. 

"(7)  The  Company  shall  be  primarily  respon- 
sible to  the  limit  of  its  bond  in  respect  of  any 
employ^,  for  any  loss  sustained  by  the  employer 
through  the  act  or  default  of  such  employ^  with- 
out regard  to  any  other  security  or  indemnity 
held  by  the  employer.    •    •    • 

"(11)  The  employer  warrants  that  the  follow- 
ing statements  are  true: 

(a)  Each  employe  named  in  the  schedule  has, 
while  in  the  service  of  the  employer,  discharged 
his  or  her  respective  duties  in  good  faith  (mere 


negligence  or  error  of  Judgment  not  being  con- 
sidered) and  with  honesty,  so  far  as  the  employ- 
er has  knowledge. 

"(b)  There  is  at  present,  so  far  as  the  employ- 
er has  knowledge,  no  shortage  in  the  accounts  of 
any  employ^  bonded  hereunder,  and  no  misap- 
propriation by  any  such  employ^  of  any  funds 
or  other  prooerty  belonging  to,  or  in  the  custody 
of,  the  employer. 

"(c)  In  so  far  as  the  employer  has  knowledge, 
no  one  of  said  employes  habitually  gambles, 
uses  intoxicating  liquors  to  excess,  frequents 
houses  of  ill  fame,  or  is  a  spendthrift  living  be- 
yond his  or  her  means. 

"(d)  That  the  written  statements  made  to  the 
Company  by  the  employer  regarding  the  indebt- 
edness to  the  employer  of  the  several  employes 
named  in  the  schedule  truthfully  and  correctly 
show  the  amounts  of  indebtedness  of  each  em- 
ployi  to  the  employer  at  the  time  of  making 
such  statements,  so  far  at  the  employer  ha* 
knowledge.  A  cop^  of  said  statements,  certified 
by  the  Company,  is  delivered  to  the  employer 


with  this  bond,  and  receipt  of  same  is  hereby  ac- 
knowledged by  the  employer. 

'In  case  of  the  breach  of  any  of  the  foregoing 


warranties  in  respect  of  any  employ^,  then  this 
bond  shall  be  void  in  respect  of  such  employs 
only,  and  the  Company  snail  be  relieved  from 
all  liability  in  respect  of  such  employe. 

"(12)  The  employer-  further  covenants  and 
agrees  that  the  employer  will  not  at  any  time 
give  the  Company  notice  of  the  appointment  of, 
or  request  the  Company  to  become  bound  here* 
under,  in  respect  of,  or  to  renew  or  continue 
this  bond  or  any  engagement  hereunder  in  re- 
spect of  any  employ^  who  has  to  the  knowledge 
of  the  employer,  ever  been  guilty  of  dishonesty, 
or  who,  to  the  knowledge  of  the  employer  habit- 
ually gambles,  uses  intoxicating  liquors  to  ex- 
cess, frequents  houses  of  Ul  fame,  or  is  a 
spendthrift  living  beyond  his  or  her  means,  and 
that  on  the  notice  given  by  the  employer  to  the 
Company  of  the  appointment  of  any  each  new 
employe,  and  upon  the  request  for  any  renewal 
or  continuance  of  this  bond  or  any  engagement 
hereunder,  the  employer  will,  upon  request  of 
the  Company,  state  truthfully  m  writing  the 
amount,  if  any,  which  such  employ^  or  employes 
may  to  the  knowledge  of  the  employer  then  owe 
the  latter  by  overdraft,  promissory  note,  as 
indorser,  or  otherwise;  and  any  breach  of  this 
covenant  and  agreement  on  the  part  of  the  em- 
ployer shall  render  any  such  acceptance,  re- 
newal, or  continuance  executed  by  the  Company 
in  beholf  of  any  and  every  such  employ*  void, 
and  relieve  the  Company  from  all  liability  on 
account  of  every  such  employe.  A  copy  of  every 
statement  so  made  by  the  employer  to  the  Com- 
pany regarding  the  indebtedness  of  any  employe 
shall  be  certified  by  the  Company  and  delivered 
to  the  employer  with  the  Company's  acceptance 
of  the  risk  or  renewal  of  this  bond. 

"(13)  The  employer  further  covenants  and 
agrees  that,  if  at  any  time  during  the  term  for 
which  this  l>ond  is  written,  or  during  any  con- 
tinuance hereof,  there  shall  come  to  the  knowl- 
edge of  the  employer  the  fact  that  any  employe 
for'whom  the  Company  ma;r  be  t>ound  under  this 
bond  is  dishonest,  or  has  in  bad  faith,  and  not 
through  mere  negligence  or  error  of  judgment, 
done  or  neglected  to  do  any;  matter  or  thing,  or 
that  any  such  employe  habitually  gambles,  oses 
intoxicating  lii^uors  to  excess,  frequents  houses 
of  ill  fame,  or  is  a  spendthrift  living  beyond  his 
or  her  means,  the  employer  shall  promptly  no- 
tify the  Company  of  such  fact,  and  the  failure 
^o  to  do  shall  relieve  the  Company  from  all  lia- 
bility on  account  of  such  emplove,  in  respect 
of  loss  or  damage  thereafter  arising.    •    •    • 

"(17)  The  emplojfer  shall,  whenever  required 
by  the  Company,  give  aU  information  withm 
the  employert  knowledge  or  which  can  be  ob- 
tained from  the  employer's  books  or  records, 
and  shall  render-  all  assistance  (not  pecuniary) 
which  will  in  any  way  aid  in  the  apprehension, 
arrest,  or  prosecution  of  any  emplpje  tor  any 
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criminal  offense  committed  by  such  employfi  m- 
TOlving  the  liability  of  the  Company,  and  in  like 
manner  shall  aid  and  assist  the  Company  in 
soinK  for  or  obtaining  reimbursement  from  such 
employ^  or  from  the  employfi's  estate  or  from- 
ofter  sources  any  moneys  which  the  Company 
may  have  paid  or  become  liable  to  pay  under 
this  bond  on  account  of  such  employ!. 

"(18)  The  employer  shall  give  notice  in  writ- 
ing to  the  Company  promptiy  after  knowledge 
thereof  by  the  employer  of  any  loss  in  respect 
of  which  liability  of  the  Company  is  claimed, 
and  shall  within  six  months  thereafter  furnish 
the  company  proof  of  such  loss,  and  in  default 
thereof  the  liability  of  the  Company  therefor 
■hall  terminate. 

"(19)  All  notices  to  be  given  by  the  employer 
to  the  Company  shall  be  by  registered  mail  ad- 
dressed to  the  Company  at  its  principal  office  In 
the  city  of  Boston,  and  all  notices  to  be  given 
by  the  Company  to  the  employer  shall  be  by 
registered  mail  addressed  to  the  principal  office 
of  the  employer. 

"(20)  In  case  the  employer  be  a  corporation, 
the  knowledge  of  its  board  of  directors  or  trus- 
tees or  of  any  executive  officer,  such  as  the  pres- 
ident, vice  president,  cashier  or  assistant  cash- 
ier of  a  bank  and  corresponding  officers  of  a 
savings  bank  or  trust  company,  who  shall  re- 
ceive a  salary  from  the  corporation  and  shall 
be  active  in  its  affaire,  shall  be  deemed  to  be 
the  knowledge  of  the  employer,  excepting  that 
the  knowledge  of  any  such  directors,  trustees,  or 
officers  in  collusion  with  the  employ6  through 
whose  act  the  loss  may  arise  shall  not  charge 
the  corporation. 

"(21)  So  long  as  the  Company  and  the  em- 
ployer agree  so  to  do,  this  bond  may  be  con- 
tinued in  force  from  year  to  year,  and  in  case  of 
such  continnance,  the  Company's  liability  in  re- 
spect of  the  employes  then  in  the  employer's 
service  and  for  whom  the  Company  may  then  be 
bonnd  hereunder  shall  be  the  same  as  if  this  in- 
strument had  been  originally  written  for  a  term 
indnding  the  period  of  such  continuance." 

CAIl  italics  are  oars.) 

Accompanying  the  application  of  Waddell 
for  this  bond  was  a  statement  made  by  the 
plalntifr  bank  as  follows: 

"The  foregoing  applicant  has  been  in  the  serv- 
ice of  the  undersigned  employer  14  years  and 
months,  and  the  duties  required  have  al- 
ways been  performed  in  a  faithful  and  satisfac- 
tory manner.  The  accounts  were  last  audited 
on  the  18th  day  of  December,  1910,  and  were 
correct  in  ever^  particular.  There  has  never 
come  to  the  notice  or  knowledge  of  the  employer 
any  act,  fact,  or  information  tending  to  indi- 
cate that  the  applicant  is  negligent,  unreliable, 
deceitful,  dishonest,  or  unworthy  of  confidence. 
At  far  as  the  employer  knows,  applicant's  hab- 
its are  good,  and  the  employer  knows  no  reason 
why  yon  cannot  safely  assume  the  suretyship  ap- 
plied for. 

"The  above  and  foregoing  statements  and  rep- 
resentations are  made  for  the  purpose  of  induc- 
ing the  Massachusetts  Bonding  &  Insurance 
Company  to  execute  said  bond. 

"Dated  at  Columbus,  Ga.,  the  18th  day  of 
March,  1911. 

"Home  Savings  Bank  (Employer), 

"By  [Signed]  Rhodes  Browne,  Pres't." 

On  April  10,  1912,  the  foregoing  bond  was 
renewed  for  one  year,  and  In  the  renewal 
Waddell  was  bonded  for  $10,000.  The  ma- 
terial parts  of  the  renewal  certificate  are  as 
follows: 

"In  consideration  of  the  sum  of  twenty-five 
and  no/100  dollars,  Massachusetts  Bonding  & 
Insurance  Company,  a  corporation  duly  incor- 
porated under  the  laws  of  the  commonwealth  of 
Massachusetts,  hereby  continues  in  force  suhed- 
nle  bond  No.  S21499  in  favor  of  Home  Savings 
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Bank,  Columbus,  6a.,  on  behalf  of  persons  nam- 
ed in  annexed  schedule  in  the  positions  and  for 
the  sums  therein  specified  for  the  period  begin- 
ning the  9th  day  of  April,  1912,  and  ending  the 
9th  day  of  April,  1913,  subject  to  all  the  cove- 
nants and  conditions  set  forth  and  expressed  in 
said  schedule  bond  heretofore  issued  on  tho  10th 
day  of  April,  1911. 

"Provided  the  aggregate  liability  of  Massachu- 
setts Bonding  &  Insurance  Company  from  the 
date  of  the  issuance  of  said  schedule  bond  to  the 
date  of  the  expiration  of  this  certificate  for  or 
on  account  of  any  act  or  acts  of  any  one  of  said 
persons  shall  not  exceed  the  sum  written  oppo- 
site that  person's  name  upon  the  attached  sched- 
ule." 

Before  the  foregoing  renewal  Waddell 
made  an  application  for  such  renewal  on 
April  5,  1912.  Accompanying  this  applica- 
tion was  a  statement  of  the  plaintiff  bank, 
dated  April  6,  1912,  Identical  in  form  with 
the  statement  dated  March  18,  1911. 

On  March  10,  1913,  the  Massacbnsetts 
Bonding  &  Insurance  Company  renewed  said 
bond  In  f&vor  of  the  plaintiff  bank  for  the 
year  commencing  April  9,  1913,  issuing  a  re- 
newal certificate  therefor.  This  renewal  cer- 
tificate was  identical  In  form  with  the  first 
renewal  certificate,  except  that  the  bond 
was  renewed  for  $16,000  Instead  of  $10,000. 
Prior  to  the  time  of  this  last  renewal  the 
plaintiff  bank  made  the  following  statement 
to  the  defendant: 

"To  Massachusetts  Bonding  and  Insurance  Com- 
pany: 

"This  is  to  certify  that  the  books  and  accounts 
of  -our  officers  and  employes  as  per  attached 
schedule  were  examined  by  us  from  time  to  time 
in  the  regular  course  of  business,  and  we  found 
them  correct  in  every  respect,  all  moneys  or 
property  in  their  control  or  custody  being  ac- 
counted for,  with  proper  securities  and  funds  on 
hand  to  balance  their  accounts,  and  they  are  not 
now  in  default.  They  have  performed  their  du- 
ties in  an  acceptable  and  satisfactory  manner, 
and  we  know  of  no  reason  why  the  guaranty 
bond  should  not  be  continued. 

"Dated  at  Columbus,  Ga.,  this  day  of 

10-. 


"Home  Savings  Bank  of  Columbus,  Ga., 
"By  [Signed]  Rhodes  Browne,  President" 

The  plaintiff  made  one  other  statement  to 
the  defendant,  to  wit,  on  October  10,  1912,  at 
which  time  the  liability  of  the  defendant 
company  on  Its  bond  Insuring  the  fidelity  of 
Waddell  was  increased  from  $10,000  to  $16,- 
000,  to  wit: 

"Oct.  10th,  1912. 

*^be  Massachusetts  Bonding  &  Insurance 
Company,  of  Boston,  Mass.,  is  hereby  notified 
that  on  the  respective  dates  shown  below  we 
made  the  following  changes  in  list  of  officers  or 
employes  covered  under  its  schedule  bond  No. 
S21499— R17577:  All  appointments  to  any  posi- 
tion and  any  increase  in  amount  of  security  re- 
quired of  officers  or  employes  appear  as  'addi- 
tions' ;  all  removals,  retirements,  or  transfers  of 
officers  or  employes,  and  any  decrease  in  amonnt 
of  security  required  of  an  officer  or  employe 
appear  as  'deductions.'  The  employer  (assured) 
knows  no  reason  why  the  Company  cannot  safe- 
ly become  surety  for  the  officers  or  employes 
added,  and  warranty  is  hereby  made  that  the 
books  and  accounts  of  such  officers  or  employes 
are  now  correct  in  every  respect,  all  moneys  han- 
dled by  them  being  accounted  for,  and  that  all 
books  and  accounts  will  be  examined  from  time 
to  time  in  the  regular  course  of  basmesB^^JN^i^^ 
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at  least  annually.  •  •  •  [Then  follows  a 
tabalation  and  schedule  showing  that  the  bond 
of  Waddell  was  requested  to  be  increased  from 
110,000  to  $15,000.] 

"Dated  at  Columbus,  Ga.,  the  19th  day  of  Oc- 
tobar,  1912. 

"Home  Savings  Bank  of  Columbus, 
"By  Bhodes  Browne,  Prest" 

Xtarlng  tbe  period  of  the  said  fidelity  bond 
the  plaintiff  suffered  a  loss  on  account  of 
acts  of  commission  and  omission  of  George  H. 
Waddell,  for  which  It  brought  suit  for  $15,- 
000  against  the  defendant,  based  upon  the 
said  bond  and  the  renewals  thereof.  On  Feb- 
ruary 15,  1915,  the  plaintiff  filed  an  amend- 
ment to  its  original  petition  In  order  to  meet 
certain  special  demurrers  of  the  defendant, 
and  in  the  amendment  set  forth  in  detail  the 
manner,  kind,  and  amount  of  the  losses  sus- 
tained by  the  plaintiff  through  acts  of  com- 
mission and  omission  of  George  H.  Waddell, 
and  alleged  that  the  statements  which  it 
made  to  defendant  in  connection  with  the 
applications  of  George  H.  Waddell  at  the 
time  the  original  bond  was  written  and  at  the 
times  when  the  original  bond  was  renewed, 
and  whatever  statements  were  made  by  plain- 
tiff to  defendant,  were  true  so  far  as  plain- 
tiff had  knowledge,  and  were  made  honestly 
and  in  good  faith,  and  that  at  the  time  they 
were  made  the  plaintiff  had  no  knowledge  of 
loss  or  damage  caused  it  by  tbe  said  Waddell, 
and  no  knowledge  that  he  had  not  been  faith- 
fully and  honestly  performing  his  duties  with 
the  plaintiff  as  treasurer. 

The  plaintiff  further  alleged  in  the  amend- 
ment that  about  August  9,  1913,  the  Audit 
Company  of  the  South  commenced  an  exami- 
nation of  the  books  and  accounts  of  the  plain- 
tiff, and  that  on  August  12,  1913,  Bhodes 
Browne^  president  of  the  plaintiff,  first  had 
knowledge  that  Waddell,  as  treasurer,  was 
short  in  his  accounts  with  the  plaintiff,  but 
that  on  August  12,  1013,  neither  the  said 
Browne  nor  the  plaintiff  was  aware  of  ttie 
amounts  and  special  conditions  of  the  short- 
age, or  whether  it  occurred  during  the  origi- 
nal period  of  the  bond  and  the  renewals 
thereof  or  prior  thereto,  or  whether  it  was  a 
loss  In  respect  of  which  the  plaintiff  could 
claim  liability  from  the  defendant,  and  that 
prior  to  August  12, 1913,  the  plaintiff  had  no 
knowledge  whatever  of  any  'dishonest  acts 
of  Waddell.  The  plaintiff  further  alleged 
that  at  said  time,  to  wit,  August  12,  1913, 
the  Audit  Company  of  the  South  was  unwill- 
ing and  unable  to  report  definitely  to  tbe 
plaintiff  that  said  Waddell  was  short  In  his 
accounts,  and  that  the  Audit  Company  on  the 
night  of  September  20,  1913,  made  its  first 
report  of  a  definite  character  to  the  plaintiff 
that  Waddell  was  short  In  any  particular 
amount  in  his  accounts  with  the  plaintiff; 
and  the  plaintiff  promptly  thereafter  (Septem- 
ber 23,  1913)  gave  notice  in  writing  to  the 
defendant  of  the  approximate  amount  of  the 
loss  caused  the  plaintiff  by  Waddell  and  dis- 
covered up  to  September  20,  1913.  In  the 
petition  as  amended  it  is  alleged  in  detail 


how  the  losses  caused  throui^  tbe  dishonesty 
of  Waddell  occurred. 

The  defendant   filed   general   and   special 
demurrers    to   the    plaintiff's    original    peti- 
tion, the  demurrers  were  overruled,  and  ex- 
ceptions  pendente   lite   were    taken,    upop 
which   the   defendant's    cross-bill   of   excep- 
tions assigned  error.    The  defendant  filed  an 
answer  denying  all  the  material  averments  in 
the  original  petition,  and  on  the  date  of  tbe 
trial  amended  its  answer  by  adding  six  pleas. 
The  plaintiff  demurred  to  these  pleas,  and 
the  court  sustained  the  demurrer  to  the  plea 
numbered  6,  and  overruled  the  demurrer  as 
to  the  others.     The  plaintiff  excepted  pen- 
dente lite  to  the  latter  ruling,  and  assigns 
error  thereon;    and  the  defendant  excepted 
pendente  lite  to  the  ruling  sustaining   the 
demurrer  to  the  plea  numbered  6,  and  in  Its 
cros»-bill  of  exceptions  assigns  error  thereon. 
The  defendant  on  June  15,  1915,  amended  its 
amended    answer   by   filing  four   additional 
pleaa    Pleas  Nos.  1  and  2  of  this  amend- 
ment were  stricken  by  the  court,  and  to  this 
ruling  of  the  court  defendant  excepted  pen- 
dente lite,  and  In  its  cross-biU  of  exceptions 
assigns  error  thereon.    The  first  amendment 
to  the  original  answer  alleges  in  substance 
that  at  the  time  of  the  execution  of  tbe  orig- 
inal bond  and  at  tbe  time  of  each  renewal 
ajid  increase  in  amount  thereof  the  plaintiff 
made  and  delivered  to  the  defendant  a  dec- 
laration relating  to  George  H.  WaddeU,  the 
employ^  whose  fidelity  was  to  be  insured — 
the  statement  hereinbefore  quoted ;  that  such 
statements  were  material  to  the  risk, 'induc- 
ed the  defendant  to  accept  the  risk,   and 
were  made  for  the  purpose  of  indudiig  tbe 
defendant  to  execute  the  bond  and  tbe  sev- 
eral renewals  and  Increases  thereof ;  that  said 
statements  were  untrue,  and  that.  If  tbe  de- 
fendant  had   known   they  were  untrue,    it 
would  not  have  accepted  the  risk  and  issued 
the  bond  and  executed  the  several  renewals 
and  Increases  thereof;   that  the  accounts  of 
the  plaintiff  had  not  been  audited  on  tbe 
respective  dates   named  in  the   declaration 
and  statements  made  by  It,  and  were   not 
correct  in  every  particular,  but,  on  the  con- 
trary, the  employe  Waddell  was  then  in  de- 
fault in  said  bank  in  a  large  sum,   which 
fact  appeared  from  the  books  of  account  of 
the  bank,  and  that  the  books  on  their  face 
showed  that  they  were  not  correct  and  that 
the  accounts  kept  by  said  Waddell  were  not 
correctly  kept;   that  the  bond  and  each  re- 
newal and  increase  thereof  was  therefore 
void.     And  the  defendant  tendered   to    the 
plaintiff  the  full  premiums  on  said  bond  and 
on  tbe  renewals  thereof,  paid  to  it  by   the 
plaintiff. 

So  much  of  the  second  amendment  to  tbe 
defendant's  pleas  as  was  allowed  by  the 
court  averred  that,  if  any  investigations  were 
made  of  the  accounts  of  the  plaintlfTs  bajik 
or  of  tbe  books  or  accounts  of  the  employfi 
Waddell,  they  were  not  made  with  ordi- 
nary care  and  diligence,  and  did  not  in- 
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clnde  an  examination  of  the  accounts  of 
Waddell  with  said  bank,  and  that  on  cer- 
tain dates  stated  the  plaintiff,  through  its 
examining  committee,  did  examine  the  books 
kept  by  Waddell,  and  did  investigate  far 
enough  to  discover  that  on  each  of  the  dates 
his  accounts  were  not  correctly  kept,  and  his 
books  were  not  in  balance,  and  that  the 
plaintiff,  at  the  time  of  making  the  wai^ 
rantles  and  representations  hereinbefore  quot- 
ed,  had  knowledge  and  notice  that  said  war- 
ranties and  representations  were  false. 

On  these  pleadings  the  case  went  to  trial, 
and  a  verdict  for  the  plaintiff  for  $87.60  on 
the  plea  of  tender  was  returned. 

The  evidence  is  voluminous.  On  the  ques- 
tion as  to  the  bank's  knowledge  of  Waddell's 
defalcations  it  is  conflicting.  While  there  is 
no  direct  evidence  to  the  effect  that  Wad- 
dell's dishonesty  was  known  to  the  bank  be- 
fore or  at  the  time  of  the  execution  of  the  bond 
or  any  renewal  or  increase  in  amount  there- 
of, yet  the  books  of  the  bank  were  offered 
In  evidence  and  were  Inspected  by  the  Jury. 
It  Is  fairly  dedudble  from  the  evidence  that 
the  bank,  if  it  made  examination  of  the 
books  and  accounts  as  claimed  by  it,  knew 
their  condition,  and  had  knowledge  of  facts 
s'ufficlent  to  charge  it  with  notice  of  Wad- 
dell's dishonesty.  Els  dishonesty  is  estab- 
lished beyond  question,  and  the  evidence, 
summed  up,  shows  that  through  his  dishon- 
esty the  bank  lost,  between  April  10,  1911, 
and  April  9,  1912,  the  period  of  the  orig- 
inal bond,  $3,067.39 ;  during  the  second  peri- 
od. $5,998.20;  and  during  the  third  period, 
$4,102.72.  It  is  also  clear  that  for  several 
years  before  the  date  of  the  original  bond 
Waddell  had  systematically  extracted  and 
stolen  the  funds  of  the  bank,  and  that  the 
total  amount  of  the  shortage  occurring  by 
reason  of  his  dishonesty  greatly  exceeded  the 
amount  of  the  loss  shown  to  have  occurred 
daring  the  period  covered  by  the  bond. 

Slade  &  Swift  and  A.  W.  Ck>zart,  all  of 
Colambus,  for  plaintiff  in  error.  Dodd  & 
Dodd  and  Little,  Powell,  Smith  &  Goldstein, 
all  of  Atlanta,  for  defendant  in  error. 

6E0R6B,  J.  (after  stating  the  facts  as 
above).  1.  The  foregoing  statement  is  by  no 
means  exhaustive  of  the  facts  In  this  case,  as 
they  appear  from  the  record  of  more  than 
400  pages,  but  they  are  sufficient  to  indicate 
that  the  court  rightly  overruled  the  demur- 
rers to  the  defendant's  pleas;  and  no  rever- 
sible error  appears  in  the  court's  charge. 

[2]  It  is  undoubtedly  true  that,  while  the 
bond  in  this  case  may  resemble  a  contract 
of  suretyship,  it  Is  in  effect  a  contract  of  in- 
surance, to  which  the  rules  of  construction 
peculiar  to  contracts  of  suretyship  proper 
would  not  apply,  but  to  which  the  rules  gov- 
erning ordinary  contracts  of  insurance  are 
applicable.  Hormel  v.  American  Bonding 
Co.,  112  Minn.  288,  128  N.  W.  12.  33  L.  R.  A. 
513.  In  John  Church  Co.  t.  2Eta&  Indemnity 


Co.,  IS  Ga.  App.  826,  80  S.  E.  1093,  this  court 
said: 

"Viewed  as  insurance  contracts,  the  contracts 
of  an  organization  writing  fidelity  insurance  are 
to  be  governed  by  the  rules  applicable  to  insur- 
ance companies,  and  when  the  contract  is  fairly 
susceptible  of  two  constructions,  one  favorable 
and  the  other  unfavorable  to  the  indemnity  com- 
pany, the  latter  is  to  be  adopted.  It  is  but  the 
familiar  rule  that  ambiguities  are  to  be  constru- 
ed most  strongly  against  the  insurer.". 

To  the  same  general  effect  is  the  almost 
unbroken  current  of  authority,  and  citation 
of  the  many  cases  supporting  this  view 
would  be  entlr^  useless. 

[3]  In  our  <^Inion,  the  bond  in  this  case 
and  each  renewal  certificate  constituted  the 
entire  contract  between  the  plaintiff  and  the 
defendant,  and  contained  the  warranties  and 
covenants  required  of  the  plaintiff.  In  connec- 
tion with  the  writing  of  the  original  bond; 
and  the  terms  of  the  bond  and  the  renewal 
certificates  specifically  modified,  qualified, 
and  controlled  the  statements  made  by  the 
plaintiff  In  connection  with  the  original  bond 
and  the  renewals,  so  that  the  said  statements, 
by  the  intention  of  the  contract,  were  made 
only  so  far  as  the  plaintiff  had  knowledge, 
and  were  not  absolute,  unconditional  afilr- 
mations  of  the  representations  which  they ' 
contained,  but  only  representations  of  the 
knowledge  of  the  plaintiff.  Each  statement 
furnished  the  defendant  by  the  plaintiff  aft- 
er the  first  must  be  given  the  construction 
clearly  indicated  In  the  original  bond;  and, 
as  there  Indicated,  such  statements  were  only 
as  to  the  knowledge  of  the  plaintiff,  and 
were  not  absolute  and  unconditional  affirma- 
tions of  the  matters  referred  to  therein. 
This  construction  is  consLstent  with  the  in- 
tention of  the  parties,  and  Is  in  harmony 
with  the  great  weight  of  decided  cases  deal- 
ing with  the  question. 

[4]  However,  the  demurrers  to  the  pleas 
were  properly  overruled,  because  it  is  dis- 
tinctly alleged  in  these  pleas  that  no  audit 
or  examination  of  the  books  and  accounts  of 
the  employ^  Waddell  were  made  at  the  times 
and  as  stated  in  the  declaration  furnished 
the  defendant  by  the  plaintiff.  It  is  also 
distinctly  alleged  In  these  several  pleas  that, 
if  such  examinations  were  in  fact  made,  the 
plaintiff  knew  of  the  dishonesty  of  Waddell, 
because  his  books  on  their  face  showed  such 
dishonesty.  It  was  certainly  proper  for  the 
defendant  to  show,  if  it  could,  that  no  exam- 
inations were  made  by  the  bank,  as  stated 
by  it  to  the  defendant,  but,  if  made,  the  bank 
had  knowledge  of  Waddell's  dishonesty.  We 
therefore  conclude  that  there  was  no  error  in 
overruling  the  demurrer  to  the  pleas  set  out 
in  the  amendment  to  its  original  answer. 

[11  2.  The  plaintiff  insists  that  a  new  trial 
should  have  been  granted  it  upon  the  general 
statutory  grounds,  and  upon  19  additional 
grounds,  complaining  of  certain  charges  giv- 
en by  the  Judge  to  the  Jury.  As  already  indi- 
cated, we  think  the  verdict  is  supported  by 
the  evidence.    The  evidence  was  In  conflict 
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opon  tite  material  Issues  In  the  case,  and, 
while  It  would  have  sustained  a  finding  for 
the  plaintiff  in  a  substantial  sum,  it  cannot 
be  said  that  the  verdict  is  without  evidence 
to  support  It.  The  case  was  well  prepared, 
and  was  submitted  to  the  Jury  with  great 
skill  and  ability.  Doubtless  every  material 
fact  and  circumstance  was  before  the  jury. 
Not  cmly  was  the  evidence  developed  in  mi- 
nute detail  by  the  witnesses,  both  expert  and 
nonexpert  in  such  matters,  but  the  books  of 
the  bank  were  admitted  In  evidence,  and  the 
jury  was  authorized  to  find  that  the  plaintiff 
either  did  not  make  examinations  of  Wad- 
dell's  accounts  as  claimed  by  It,  or,  If  such 
examinations  were  in  fact  made,  that  knowl- 
edge was  thereby  obtained  on  the  part  of  the 
bank  of  the  actual  condition  of  the  books. 
There  la  no  reason  to  suppose  that  the  jury 
were  friendly  to  the  defendant  and  unfriend- 
ly to  the  plaintiff.  The  contrary  presump- 
tion, If  there  be  ground  for  speculation,  might 
be  Indulged. 

3.  Certain  charges  of  the  court  are  except- 
ed to  in  grounds  4,  5,  6,  and  7  of  the  motion 
for  a  new  trial,  as  intimating  and  expressing 
an  opinion  upon  the  facts  of  the  case.  On 
careful  examination  of  the  record  it  appears 
that  the  trial  judge  read  to  the  jury,  in  detail,, 
the  pleadings  of  the  parties,  and  also  read  to 
the  jury  certain  stipulations  between  coun- 
sel. Further  In  the  charge  he  undertook  to 
apply  the  law  of  the  case  to  the  contentions 
of  the  defendant,  and  In  making  this  appli- 
cation the  charges  attacked  as  intimating  an 
opinion  were  given.  We  do  not  think  that 
these  charges  are  subject  to  the  criticism 
made.  The  Jury  undoubtedly  nnderstood  the 
purpose  of  these  charges. 

[6]  4.  The  court  gave  in  charge  to  the  jury 
sections  2479  and  2480  of  the  Civil  Code  of 
1910.  It  is  contended,  in  the  eighth  and 
ninth  grounds  of  the  motion  for  a  new  trial, 
that  in  so  doing  the  court  committed  harmful 
error  against  the  plaintiff.  Whether  these 
sections  were  applicable  to  the  facts  of  this 
case  need  not  be  considered.  The  court  in- 
structed the  Jury  that  these  sections  of  the 
Code  should  be  applied  only  to  that  part  of 
the  application  which  was  signed  by  the  bank 
Itself.  The  application  undoubtedly  included 
the  statement  made  by  the  bank,  the  obligee 
named  in  the  bond.  No  release  of  liability 
on  account  of  anything  stated  In  Waddell's 
application,  or  any  such  part  of  the  applica- 
tion as  was  made  by  Waddell,  was  pleaded, 
but  the  defendant  Insisted  that  the  state- 
ments made  by  the  bank  concerning  the  condi- 
tion of  WaddcU's  books  and  accounts,  and  re- 
lating to  the  manner  in  which  he  performed 
his  services  as  treasurer  of  the  bank,  were 
false  ahd  fraudulent.  In  addition  the  court 
instructed  the  Jury  that,  if  the  bank  acted  in- 
good  faith  in  making  the  statements  to  the 
bonding  company,  and  disclosed  to  the  com- 
pany all  the  material  facts  within  ita  knowl- 
edge, then  such  statements,  with  one  excep- 


tion, hereinafter  noted,  If  false,  would  not 
void  the  bond. 

5.  The  Instructions  complained  of  in  the 
tenth,  twelfth,  thirteenth,  sixteenth,  and  sev- 
enteenth grounds  were  not,  for  any  of  the 
reasons  assigned,  erroneous. 

[6]  In  the  eleventh  ground  exception  Is 
taken  to  an  instruction  to  the  effect  that.  If 
the  jury  should  find  that  the  statement  that 
the  books  of  the  bank  were  audited  on  the 
ISth  day  of  December,  and  were  correct  in 
every  particular,  was  a  material  representa- 
tion, and  that  this  statement  was  not  in 
fact  true,  either  because  the  books  were  not 
audited  or  because,  being  audited,  they  did 
not  show  that  the  accounts  of  Waddell  were 
true  in  every  particular,  and  if  they  should 
further  find  that  the  variation  was  a  varia- 
tion by  which  the  nature  or  extent  or  char- 
acter of  the  risk  was  changed,  then  the  pol- 
icy would  be  void.  One  groimd  of  exception 
to  this  charge  is  that  the  court  confined  the 
plaintiff  to  the  exact  date,  December  18, 1910. 
This  exception  is  not  well  taken,  because  the 
court  expressly  stated  to  the  Jury  that  the 
variation  from  this  statement,  in  order  to  af- 
fect this  bond,  would  have  to  be  material, 
and  of  such  character  as  would  change  the 
nature,  extent,  and  character  of  the  risk. 
This  charge  was  correct.  It  would  not  have 
been  proper  for  the  Judge  to  state  to  the 
Jury  that  it  was  immaterial,  under  the  facts 
of  the  case,  whether  the  audit  was  made  on 
the  18th  or  14th  of  December.  He  pr(H>erly 
left  it  to  the  Jury  to  say  whether  or  not  an 
exantinatlon  of  the  accounts  of  Waddell  was 
made  on  December  18,  1910,  as  represented 
in  the  statement  made  by  the  bank  to  the 
defendant,  and.  If  not,  whether  by  the  varla-  . 
tion  the  nature  or  extent  or  character  of  the 
risk  assumed  by  the  defendant  would  be 
changed. 

[7]  It  was  for  the  jury,  and  not  for  the 
court,  to  say  whether  any  representations  In- 
ducing the  defendant  to  execute  its  bond  in- 
suring the  fidelity  of  WaddeU  were  true  or 
untrue,  or  whether  the  statements  were  ma- 
terial or  Immaterial,  or  whether  such  state- 
ments were  so  material  as  to  vary  the  nature, 
extent,  or  character  of  the  risk  assumed  by 
the  defendant  company. 

[t]  It  is  to  be  noted  that  a  statement  made 
to  the  defendant  that  the  books  of  Waddell 
were  on  a  certain  date  examined  is  a  state- 
ment within  the  knowledge  of  the  bank. 
That  portion  of  the  statement  which  relates 
to  the  information  derived  from  such  exam- 
ination is  not  necessarily  within  the  knowl- 
edge of  the  bank,  and,  if  made  in  good  faith 
by  the  bank,  would  not  defeat  the  plalntifrs 
action. 

6.  The  charges  referred  to  in  the  four- 
teenth, fifteenth,  and  eighteenth  grounds  of 
the  motion  for  a  new  trial  do  not  require  dis- 
cussion. These  charges  are  not  subject  to 
the  exceptions  taken.  The  charges  may  con- 
tain certain  Inaccuracies  of  expression,  but 
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they  do  not  contain  an  Incorrect  statement  of 
any  controlling  principle  of  law  applicable 
to  tbe  facts  of  the  case. 

[9,10]  In  the  twenty-second  ground  It  is 
complained  that  the  judge  confused  prepon- 
derance of  evidence  with  proof  to  a  reason- 
able and  moral  certainty.  This  criticism 
seems  to  be  well  founded.  However,  this 
charge  did  not  Immediately  follow  the  con- 
tentions of  the  plaintiff;  and  since  the  burden 
In  this  case  was  upon  the  defendant  to  estab- 
lish Its  affirmative  pleas,  the  charge  was 
more  harmful  to  the  defendant  than  to  the 
plaintiff.  In  addition,  the  charge  of  the  court 
fully  explained  to  the  Jury  that  in  the  in- 
stant case  the  preponderance  •  of  the  evi- 
dence should  control. 

[11]  7.  The  assignments  of  error  in  the 
nineteenth,  twentieth,  and  twenty-first 
grounds  of  the  motion  remain  for  considera- 
tion. The  Judge  here  read  to  the  Jury  a  por- 
tion of  the  statement  furnished  by  the  plain- 
tiff to  the  defendant  under  date  of  October 
19,  1912,  asking  for  an  increase  in  the 
amount  of  the  bond  of  Waddell  from  $10,000 
to  $15,000.  The  court  thus  charged  in  effect 
that,  tf  this  statement  was  material  to  the 
risk,  and  the  bonding  company  believed  it 
was  true,  and  acted  upon  it  and  granted  an 
increase  in  the  amount  of  the  bond  from  $10,- 
000  to  $15,000,  but  if  in  point  of  fact  tbe 
books  and  accounts  of  Waddell  were  not  at 
that  time  correct  in  eivery  req)ect,  and  there 
was  a  variation  by  which  the  nature  or  ex- 
tent or  'character  of  the  risk  was  changed, 
the  bond  would  be  void  "in  so  far  as  the 
increase  of  the  bond  was  concerned,"  and 
that  this  would  be  true  although  the  presi- 
dent of  tbe  bank,  in  making  this  statement, 
may  have  acted  in  good  faith  and  may  have 
believed  that  the  statement  was  true;  that, 
where  the  Insurer  is  induced  to  enter  into 
the  contract  by  a  representation  as  to  a  ma- 
terial fact,  the  policy  will  be  void  where  the 
representation  was  made  willfully,  with  in- 
tent to  deceive,  or  through  an  innocent  mis- 
take. Further,  and  in  the  same  connection, 
the  court  charged  the  Jury  that  the  same  role 
that  he  had  given  in  connection  with  the  ap- 
plication to  increase  the  liability  under  the 
bond  fron/  $10,000  to  $15,000  would  apply  "as 
to  these  other  matters  to  which  I  have  direct- 
ed your  attention."  He  then  proceeded  to 
renAnd  the  Jury: 

That  it  was  alleged  by  the  defendant  that  at 
tbe  time  of  the  execution  of  the  b<Mid,  and  on  the 
several  occasions  when  it  was  renewed,  the  plain- 
tiit  bank  stated  that  examinations  of  the  books 
of  Waddell  were  made  at  certain  times,  and 
that  these  audits  showed  the  books  to  be  cor- 
rect, and  that  the  same  r<ile  applied  to  those 
"Instances  of  defense  to  which  I  have  already 
directed  your  attention,  in  so  tar  as  the  exam- 
inations were  concerned;  but  in  those  cases,  as 
already  charged  you,  if  the  examinations  were 
in  point  of  fact  made,  and  the  result  of  the  audit 
or  examination  showed  that  the  books  and  ac- 


coants  of  Waddell  as  treas\irer  were  correct, 
then  the  representations  would  not  'void  the  pol- 
icy, if  the  Home  Savings  Bank  In  good  faith 
believed  that  they  were  correct  and  made  the 
representations  believing  that  they  were  cor- 
rect" 

The  court  did,  however.  In  tbe  same  con- 
nection, leave  it  to  the  Jury  to  say  whether 
in  point  of  fact  tbe  bank  had  examined  or 
audited  the  books  of  Waddell.  He  concludes 
the  instruction  on  tbe  eilect  of  tbe  statement 
dated  October  19,  1912,  and  made  by  the 
plaintiff  with  the   positive   statement  that: 

"The  matter  I  referred  to  Is  the  increase  of  the 
policy  from  $10,000  to  $15,000." 

The  concluding  statement  of  tbe  charge  is 
this: 

"If  that  increase  is  void,  if  you  find  that  to  be 
void  from  $10,000  to  $15,000,  why,  then  the 
plaintiff  in  no  event  could  recover  over  $10,000, 
because  that  would  leave  the  bond  only  $10,000." 

In  onr  view,  these  charges  Incorrectly 
stated  the  law  of  this  case.  The  statement 
of  October,  1912,  was  made  for  the  purpose 
of  increasing  the  liability  fixed  by  the  terms, 
provisions,  and  conditions  of  the  original 
bond,  and  this  statement  must  be  considered 
as  modified  by  the  provisions  of  that  bond. 
The  original  bond  in  this  case  did  not  con- 
template that  statements  made  by  the  em- 
ployer were  to  be  considered  as  positive  and 
unconditional  affirmations  of  the  truth  of  the 
matter  therein  contained,  but  meant  that 
such  statements  were  true  only  to  tbe  knowl- 
edge of  the  employer. 

[12]  As  a  general  rule,  it  cannot  be  said 
that  an  erroneous  Instruction  as  this  was, 
resulted  In  no  barm  to  the  losing  party.  In 
this  case,  however,  it  Is  cleiar  to  tbe  point  of 
demonstration  that  the  charge  did  not  harm 
the  plaintiff.  The  Jury  could  only  have  un- 
derstood from  this  charge  that  It  related 
to  the  increase  in  the  liability  of  the  bond 
from  $10,000  to  $15,000.  Indeed,  the  Judge 
clearly  and  repeatedly  stated  to  the  Jury 
that  this  rule  wbhdi  he  was  then  giving  them 
applied  only  to  tbe  increase  In  liability  of 
the  b<md,  and  did  not  affect  the  original  bond 
or  any  renewal  thereof. 

The  Jury  fbund  for  the  defendant  upon 
Its  affirmative  pleas,  and  returned  to  the 
plaintiff  the  amount  of  premiums  paid  by  it 
for  the  bend  and  its  renewals.  This  was  a 
clear  finding  that  the  bond  was  void;  and. 
Inasmuch  as  the  Jury  found,  under  substan- 
tially correct  instructions  by  the  court,  that 
the  plaintiff  was  not  entitled  to  recover  any 
amount,  and  that  the  bond  was  void  by  rea- 
son of  the  things  affirmatiVel,7  pleaded  by 
the  defendant,  a  reversal  Is  not  required  on 
account  of  this  error  in  the  charge  of  the 
court.  The  court  therefore  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed  on  main  bill  of  excep- 
tions; cross-bill  dismissed. 

WADE,  a  J.,  and  LUKB,  J.,  concur. 
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TEMPLES  ▼.  CENTRAI-  OF  GEORGIA  RT. 
CO.  (No.  7507.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  16,  1917.) 

(BvUalnu  hy  the  Court.) 

1.  Master  and  Sebvant  <8=32G5(2)  —  Trial 
®s>2j6(4)  —  Pebsonal  Injuries  —  Pre- 
sumption —  Burden  o?  Pboof  —  Instruc- 
tion—Necessity or  Request. 

The  action  being  for  the  recovery  of  dam- 
ages on  account  of  personal  injuries  received 
by  the  plaintiff  wbue  engaged  in  interstate 
commerce,  there  was  no  presumption  of  negli- 
gence against  the  defendant;  and,  in  the  absence 
of  any  timely  request  in  writing,  the  court  did 
not  err  in  charging  the  jury  generally  that  the 
burden  of  proof  rested  upon  the  plaintiff 
throughout  the  case,  and  in  failing  to  instruct 
the  jury  as  to  when  and  under  what  circum- 
stances this  burden  might  be  shifted. 

[For  other  cases,   see  Master  and  Servant,  Cent. 
Dig.  K  878,  895,  896;    Trial,  Cent.  Dig.  S  631.] 

2.  Charge— Correctness. 

The  charge  complained  of  in  the  ninth 
ground  of  the  motion  for  a  new  trial  is  in  ex- 
act accord  with  the  ruling  in  Worlds  v.  Georgia 
liaUroad  Co.,  99  Oa.  283,  25  S.  E.  &16(2), 
which  was  approved  in  Freeman  v.  Savannah 
Electric  C*,  130  Ga.  449,  454,  60  S.  B.  1042, 
and  this  ground  of  the  motion  is  therefore  with- 
out merit.  The  decision  in  the  case  of  South- 
ern Railway  Co.  v.  Rutledge,  4  Ga.  App.  SO,. 
60  S.  E.  1011,  is  not  at  variance  with  those 
rulings  or  with  the  ruling  now  made. 

3.  Trial  e=s256(10)— Failure  to  Ciiaboe — 
Necessity  of  Request. 

There  is  no  merit  in  the  objection  made  in 
the  tenth  ground  of  the  motion  for  a  new  trial 
to  an  excerpt  from  the  charge  of  the  court  re- 
lating to  the  doctrine  of  assumed  risks.  Wash- 
ington &  Georgetown  R.  Co.  v.  McDade,  135 
U.  S.  554,  10  Sup.  Ct.  1044.  34  L.  Ed.  235, 
241;  Seaboard  Air  Line  Railway  v.  Uorton, 
233  U.  S.  492,  504,  34  Sup.  Ct.  035,  58  U  Ed. 
1070,  L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B, 
475;  Middle  Ga.  &  Atl.  Ry.  Co.  v.  Bamett,  104 
Ga.  582,  584,  585,  30  S.  E.  771;  Charleston 
&  Western  Carolina  Railway  Co.  v.  Sylvester, 
17  Oa.  App.  85,  86  S.  E.  276.  In  the  absence 
of  any  request  for  a  fuller  charge  where  a  cor- 
rect charge  as  to  the  assumption  of  risk  is 
given,  the  failure  to  instruct  precisely  as  to 
what  would  not  constitute  an  assumption  of 
risk  by  the  plaintiff  is  not  reversible  error. 
See,  in  this  connection,  Charleston  &  W.  C.  Ry. 
Co.  V.  Brown,  13  Ga.  App.  744,  751,  79  S.  E. 
932.  The  charge  did  not  tend  to  confuse  the 
jury,  nor  was  it  subject  to  the  excepti<»i  that 
it  was  calculated  to  prejudice  the  plaintiff's 
case  because  argumentative. 
[For  other  cases,  see  Trial,  Cent.  Dig.  i  637.] 

4.  Motion  fob  New  Trial— Obounos. 

There  is  no  merit  in  the  eleventh  ground 
of  the  motion  for  a  new  trial;  as  the  charge 
complained  of  did  not  tend  to  eliminate  or  dis- 
parage any  evidence  offered  in  behalf  of  the 
plaintiff. 

5.  Appeal  and  Error  €=9961 — Discretion  of 
Trial  Court— Commission— Physical  E!x- 
amination. 

There  is  no  merit  in  the  twelfth  and  thir- 
tconth  grounds  of  the  motion  for  a  new  trial 
assigning  error  because  the  court  appointed  a 
commission  of  physicians  to  make  a  physical 
examination  of  the  plaintiff.  No  abuse  of  dis- 
cretion by  the  trial  court  appears,  and  no  ob- 
jection was  raised  to  the  personnel  of  the  com- 
mission appointed. 

[For    other   cases,    see    Appeal    and    Error,    Cent. 
Dig.  C  3839.  3840.] 
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6.  Jury  «=>92  —  Disqualification  —  In- 
terest. 

The  court  did  not  err  in  holding  that  the 
juror  objected  to  by  the  plaintiff  was  not  dis- 
qualified,  and   in  declining   to  require  him   to 
stand  aside. 
[For  other  cases,  see  Jury,  Cent  Dig.  H  420-422.} 

7.  Appeal  and  Error  <S=>302(1)  —  Motion 
for  New  Trial— Consideration. 

The  ground  of  the  motion  for  a  new  trial 
insisting  that  ."a  new  trial  is  demanded  by  the 
general  countenance  of  the  case,"  etc,  need  not 
be  considered. 

[For  other  cases,  see  Appeal  and  Brror,  Cent.  Dig. 
H  1744-1746.] 

Error  from  City  Court  of  Albany ;  Clayton 
Jones,  Judge. 

Action  by  W.  H.  Temples  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

See,  also,  16  6a.  App.  116,  82  S.  B.  777. 

John  Henry  Pool,  of  Albany,  for  plaintiff 
In  error.  Pottle  &  Hofmayer,  of  Albany,  for 
defendant  In  error. 


WADE,  C.  J.  [2-4, 7]  The  fourth,  fifth, 
sixth,  and  eighth  grounds  of  the  motion  for  a 
new  trial  are  expressly  abandoned  in  the 
brief  of  counsel  for  the  plaintiff  In  error.  No 
review  of  the  evidence  developed  at  the  trial 
of  this  case  is  necessary,  nor  Is  It  necessary 
to  amplify  any  of  the  rulings  In  the  head- 
notes,  except  those  in  the  first,  fifth,  and  sixth 
headnotes,  referring  to  the  seventh,  twelfth, 
Ihirteenth,  and  fourteenth  groimds  of  the  mo- 
tion for  a  new  trial. 

[1]  The  seventh  ground  of  the  motion  for 
a  new  trial  assigns  error  on  the  following 
excerpt  from  the  charge  of  the  conrt: 

"The  burden  of  proof  in  this  case  rests  upon 
the  plaintiff.  There  is  no  presumption  of  neg- 
ligence against  the  defendant  The  fact  that 
the  plaintiff  may  have  been  injured  raises  no 
presumption  of  negligence  against  the  defend- 
ant, but  the  burden  rests  upon  the  plaintiff 
throughout  the  case  to  prove  that  any  injury 
he  may  have  received  was  caused  by  the  de- 
fendant's negligence." 

It  Is  clear  that  there  Is  no  substantial  mer- 
it In  this  exception.  Under  the  allegationa 
of  the  amended  petition  of  the  plaintiff  and 
the  admissions  made  in  the  plea  of  the  de- 
fendant, the  plaintiff  was  employed  by  the 
defendant  in  Interstate  commerce  at  the  time 
he  suffered  the  alleged  injury,  and  the  fejl- 
eral  Employers'  Liability  Act  of  1908  (Act 
April  22, 1908,  c.  149,  35  Stat  65  {U.  S.  Comp. 
St  1913,  §§  8657-8665])  therefore  governs,  to 
the  exclusion  of  the  state  statute.  Lendnun 
V.  Western  &  A.  .R.  Co.,  90  S.  E.  710  (1). 

"As  the  action  is  under  the  federal  Employ-^ 
ers'  Liability  Act,  rights  and  obligations  depend 
upon  it  and  applicable  principles  of  common  law 
as  interpreted  and  applied  in-  federal  courts. 
Seaboard  Air  Line  R.  Co.  v.  Horton,  233  U.  S. 
492,  34  Sup.  Ct  Rep.  635,  58  L.  Ed.  1062.  L. 
R.  A.  19160,  1,  Ann.  Cas.  1915B,  475,  8  N.  C. 
C.  A.  834;  Central  Vermont  R.  Co.  v.  White, 
238  U.  S.  507,  35  Sup.  Ct.  Rep.  865,  60  L.  Ed. 
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1433  rAnn.  Cag.  1916B.  252]  9  N.  C.  O.  A.  265; 
Great  Northern  R.  Co.  v.  WUes,  240  U.  S.  444, 
3«  Sup.  Ot  Eep.  406  [60  L.  Ed.  732]."  South- 
ern Ry.  Co.  T.  Gray,  241  IJ.  S.  334,  36  Sup. 
Ct  S6S.  60  L.  Ed.  1060. 

This  being  true,  no  presamptlon  of  negli- 
gence <M  the  part  <^  the  defendant  was  cre- 
ated by  proof  of  the  Injury  resulting  to  the 
plaintiff  while  ao  engaged  In  interstate  com- 
merce. Ivey  v.  LoulsvUle  &  Nashville  R.  Co., 
18  Ga.  App.  434,  89  a  E.  629.  It  was  held 
by  the  United  States  Supreme  Court  In 
Southern  Ry.  Co.  t.  Prescott,  240  U.  S.  632, 
640,  36  Sop.  Ct  469,  473  (60  U  Ed.  836),  In 
passing  upon  the  liability  of  a  carrier  under 
a  bill  of  lading  for  an  interstate  shipment, 
that  the  question  as  to  responsibility  under 
the  bill  of  lading  was  a  federal  question,  and 
that: 

"The  railway  company  was  therefore  liable 
only  in  case  of  negligence.  The  plaintiff,  as- 
aertingr  neglect,  had  the  burden  of  establishing 
it    This  burden  did  not  shift" 

This  Is  equally  true  in  a  personal  injury 
suit  brought  under  the  federal  Employers' 
Liability  Act  The  charge  of  the  court  com- 
plained of  amounted  to  no  more  than  a  mere 
statement  of  the  law  that  the  burden  of 
proof  rested  upon  the  plaintiff,  or  that  he 
must  prove  his  case  by  a  preponderance  of 
evidence,  and  was  equivalent  to  the  final  In- 
struction, "If  you  believe  by  a  preponderance 
of  tbe  evidence  that  the  plaintiff  should  pre- 
vail," etc.,  given  by  request  of  counsel  for  the 
plaintiff.  As  was  said  by  Justice  Lumpkin  in 
Hawkins  v.  Davie,  136  Ga.  560,  552,  71  S.  B. 
873: 

"Where  the  presiding  judge,  in  an  wdinary 
action  at  law,  correctly  charges  the  jury  in  re- 
gard to  the  general  burden  of  proof,  he  is  not 
required,  as  an  essential  i>art  of  his  charge,  to 
discuss  the  shifting  of  the  burden  of  introduc- 
ing evidence  on  special  points  which  may  arise 
daring  the  progress  of  the  case;  and  it  will  not 
be  held  error  that  he  omits  to  do  so." 

See,  also,  Martin  v.  Nichols,  127  Ga.  706, 
709,  66  S.  E.  995;  Brandon  v.  Pritchett  133 
Ga.  480,  66  S.  E.  247  (2) ;  Central  of  Georgia 
Ry.  Co.  V.  Manchester  Mfg.  Co.,  6  Ga.  App. 
254,  64  S.  E.  1128. 

There  was  no  request  for  a  charge  upon 
any  rule  of  evidence  or  upon  the  shifting  of 
the  burden  of  proof. 

[f]  The  twelfth  ground  of  the  motion  for 
a  new  trial  Is  as  follows: 

"Because  the  court  erred  in  appointing  Dr.  J. 
O.  Keaton  [and]  Dr.  J.  M.  Bamett  to  examine 
the  person  of  plaintiff,  to  which  plaintiff  object- 
ed at  the  time  of  the  appointment  upon  the 
gronnd  that  said  examination  caused  plaintiff 
nervous  deranf^ement  and  physical  pain  and  ex- 
Iiaostion ;  that  plaintiff  was  willing  to  be  ex- 
amined in  the  presence  of  the  jury,  and  expected 
to  be  examined  that  way;  that  defendant's  doc- 
tors had  already  made  ample  examination  of 
plaintiff — which  objections  were  then  and  there 
overruled,  and  the  appointment  made,  and  an  ex- 
amination made,  in  pursuance  thereof." 

The  thirteenth  ground  of  the  motion  for  a 
new  trial  is  as  foUowrf: 

"Because  the  court  erred  in  admitting  the  fol- 
lowing material  evidonce  [set  out  in  an  exhibit 
attached]  of  Dr.  J.  M.  Bamett:   Of  the  exam- 


ination made  by  him  of  the  person  of  plaintiff, 
W.  H.  Temples,  under  the  order  of  the  court 
Movant  objected  to  the  evidence  at  the  time  it 
was  offered,  and  did  then  and  there  urge  the  fol- 
lowing grounds  of  objection:  Because  said  Dr. 
J.  M.  Bamett  had  twice  previously  testified  upon 
behalf  of  the  defendant 

To  these  two  grounds  of  the  motion  the 
trial  judge  attaches  the  following  note: 

"In  reference  to  grounds  12  and  13  defendant 
made  due  application  for  a  commission  of  doc- 
tors to  examine  the  plaintiff,  which  was  duly 
assigned  for  hearing  and  heard  on  the  13th  day 
of  October,  1015.  After  hearing  same  on  the 
pleadings  and  evidence  submitted,  including  the 
briefs  of  evidence  of  the  two  previous  trials,  I 
announced  that  under  all  of  the  circumstances  I 
thought  the  appointment  of  a  commission  was 
proper  and  would  grrant  an  order  accordingly. 
Suggestions  were  made  as  to  whether  or  not  the 
doctors  should  be  appointed  from  other  cities,  or 
whether  or  not  they  should  be  residents  of  Al- 
bany, and  both  sides  seemed  to  prefer  the  ap- 
pointment of  resident  doctors,  and  I  invited  sug- 
gestions from  both  sides  informally,  in  an  effort  ' 
to  get  doctors  who  would  be  agreeable  to  both 
sides.  When  the  name  of  Dr.  Keaton  was  sug- 
gested, I  mentioned  the  fact  that  he  was  my 
brother-in-law,  and  both  sides  stated  that  would 
not  affect  the  matter,  and  made  no  objection  per- 
sonally to  his  appointment.  It  was  further  stat- 
ed that  he  was  the  only  doctor  in  the  city  who 
had  an  X-ray  machine.  Dr.  Bamett's  name 
was  suggested  by  me,  as  I  recall  it  because  he 
was  generally  recognized  as  one  of  the  most  com- 
petent physicians  and  surgeons  in  South  Geor- 
gia, and  the  court  knew  also  that  he  was  a  man 
of  high  honor  and  integrity.  PlaintifTs  counsel 
said  that  he  previously  testified  in  the  case,  but 
the  record  snowed  also  that  he  had  never  ex- 
ami|ied  the  plaintiff,  had  previously  testified  on 
hypothetical  questions,  and  that  there  was  prac- 
tically no  dispute  between  the  doctors  who  testi- 
fied on  both  sides  in  the  former  trials  in  r^ard 
to  the  answers  on  these  hypothetical  questions. 
When  this  appeared,  counsel  for  i^e  plaintiff 
stated  that  while  he  objected  to  the  appoint- 
ment of  a  commission,  he  had  no  objections  to 
offer  to  Dr.  Barnett  or  Dr.  Keaton,  his  objections 

foing  to  the  appointment  of  any  commission  of 
octors.  From  all  that  occurred  and  was  said 
at  the  hearing.  I  understood  that  the  appoint- 
ment of  the  two  physicians  named  was'satisfac- 
tory  to  both  sides,  as  they  were  to  the  court  in 
so  far  as  their  professional  and  personal  stand- 
ing, ability,  integrity,  and  impartiality  were  con- 
cerned, and  I  never  heard  any  suggestion  to  the 
contrary  from  plaintiff  or  his  counsel  until  after 
the  physicians  named  had  examined  the  plaintiff. 
The  court  ordered  the  examination  of  the  plain- 
tiff to  take  place  at  Columbia,  Ala.,  where  plain-  . 
tiff  was,  and  refused  to  order  It  done  at  Al- 
bany; but  it  was  agreed  by  counsel  that  plain- 
tiff's counsel  was  to  try  to  get  his  client  to  come 
to  Albany  at  defendant's  expense,  in  which  event 
it  was  agreed  that  the  examination  might  be  held 
at  Albany.  At  a  hearing  before  me  about  two 
or  three  weeks  before  the  case  was  assigned  for 
trial  I  was  informed  that  the  plaintiff  refused  to 
come  to  Albany  and  would  not  let  the  doctors 
examine  him  if  they  came  to  Columbia,  Ala.,  un- 
less his  doctor  was  present  Defendant  then  in- 
sisted on  the  right  to  have  its  doctor  also  pres- 
ent, and  I  was  asked  by  both  sides  to  construe 
the  order  previously  granted,  which  I  did  by  in- 
serting in  the  order,  by  consent  of  both  sides, 
that  no  one  should  be  present  except  the  doctors 
heretofore  appointed.  It  was  brought  to  the  at- 
tention of  the  court  later,  some  time  having  been 
consumed  in  the  effort  to  have  the  examination 
made  at  Albany,  that  the  doctors  had  not  been 
able  to  go  to  Columbia,  for  various  reasons,  one 
of  them  when  a  date  had  been  set,  on  account  ot 
the  continued  critical  illness  of  one  of  the  mem*  c 
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ben  of  the  family  where  one  of  the  doctors  ap- 
pointed lived.  The  case  had  been  assigned  for 
trial  for  the  16th  day  of  November,  1915,  on 
Tuesday,  and,  for  the  reasons  above  stated,  it 
was  brooght  to  the  attention  of  the  court  that 
defendant's  counsel  had  regaested  plaintiff's 
counsel  to  have  Ms  client  come  to  Albany  on 
the  day  before  the  case  was  set  so  that  the  doc- 
tors could  examine  him,  then  otherwise,  they 
stated,  they  would  be  compelled  to  ask  the  coart 
to  postpone  the  case  sufEciciitly  long  to  have  the 
examination  made  on  the  day  the  case  was  as- 
signed for  trial.  About  two  days  before  the  case 
was  set  plaintiff's  counsel  came  up  to  the  bench 
while  another  case  was  on  trial  and  stated  to 
the  court  the  contentions  of  defendant's  counsel, 
as  above  set  forth,  and  asked  if  I  would  postpone 
the  case  if  the  examination  was  not  had  previous 
to  the  trial.  I  stated  to  counsel  that  I  hoped 
he  would  have  his  client  submit  to  the  examina- 
tion before  trial,  because  neither  the  doctors  nor 
defendant's  counsel  had  been  at  fault,  and  if  de- 
fendant made  a  motion  on  the  date  the  case  was 
assigned  for  trial,  for  the  reasons  above  stated, 
to  postpone  the  case  sufficiently  long  for  such 
examination  to  be  had,  I  would  be  compelled  as 
a  matter  of  justice  to  do  so,  although  I  did  not 
want  to  do  it,  as  that  was  the  last  case  left  on 
the  calendar  for  trial,  and  there  was  no  other 
business  before  the  court  to  occupy  the  atten- 
tion of  the  jury." 

The  objection  raised  In  the  twelfth  ground 
la  to  the  appointment  of  any  commission  to 
examine  the  plaintiff,  unless  such  examina- 
tion was  condacted  In  the  presence  of  the 
jury;  whereas  the  plaintiff  Insisted  In  the 
thirteenth  ground  that  the  court  erred  in  ad- 
mitting the  evidence  of  one  of  the  physicians 
who  conducted  the  examination  by  an  order 
of  the  court,  for  the  reason  that  this  physi- 
cian had  previously  testified  twice  as  a  wit- 
ness called  by  the  defendant.  It  will  be  ob- 
served from  the  note  of  the  trial  Judge, 
which  Is  quoted  above  in  full,  that  the  wit- 
ness Dr.  Bamett  had  prerlonsly  testified  in 
reply  to  hypothetical  questions  propounded 
to  him,  but  had  never  personally  examined 
the  plaintiff,  and  that  there  was  no  actual 
dispute  between  the  rarious  physicians  who 
testified  for  the  plaintiff  and  the  defendant 
at  the  former  trials  of  the  case  as  to  the  cor- 
rectness of  his  answers  to  these  hypothetical 
questions.  It  furthermore  appears  from  the 
note  of  the  presiding  Judge  that  when  the 
commission  was  named  counsel  for  the  plain- 
tiff In  the  lower  court  stated  that : 

"While  he  objected  to  the  appointment  of  a 
commission,  he  had  no  objections  to  offer  to  Dr. 
Harnett  or  Dr.  Keaton,  his  objections  going  to 
the  appoihtment  of  any  commission  of  doctors." 

The  defendant.  In  applying  for  the  appoint- 
ment of  the  medical  commission,  appears  to 
have  acted  In  accordance  with  the  practice 
approved  In  such  cases.  It  was  held  In 
BIcbmond  &  Itenvllle  K.  Co.  v.  Childress,  82 
Ga.  719,  9  S.  E.  602,  3  L.  B.  A.  808,  14  Am. 
St.  Bep.  180,  that: 

"It  is  within  the  discretion  of  the  trial  court 
to  require  the  plaintiff  suing  for  a  physical  in- 
jury alleged  to  be  permanent  to  snbmit  to  an  ex- 
amination by  competent  physicians,  st  the  in- 
stance and  at  the  expense  of  the  defendant  in  the 
action,  to  ascertain  the  nature,  extent,  and  prob- 
able duration  of  the  injury,  so  as  to  afford  means 
of  proving  the  same  at  the  triaL" 


See,  also,  City  of  Cedartown  t.  Broobs,  2 
Ga.  App.  583,  50  8.  E.  836  (2). 

This  power  "is  one  to  be  exercised  or  not  ac- 
cording to  the  sound  discretion  of  the  presiding 
judge.''  Macon  &  Birmingham  By.  Co.  v.  Boss, 
133  Ga.  83,  65  S.  B.  146  (1). 

There  Is  nothing  in  the  record  in  this  case 
to  suggest  that  the  trial  Judge  abused  his  dis- 
cretion in  appointing  a  commission,  or  that 
the  appointment  of  Dr.  Bamett  on  the  com- 
mission was  Improper,  or  that  the  testimony 
thereafter  delivered  by  him  was  legally  In- 
admissible for  any  reason. 

[6]  The  fourteenth  ground  of  the  motion 
for  a  new  trial  Is  as  follows : 

"Because  the  court  erred  In  refusing  to  re- 
move Juror  W.  A.  Sumter  from  the  panel  of 
24  jurors  put  upon  plaintiff,  and  thereby  refusing 
to  put  another  qualified  juror  upon  the  panel  or 
24  jurors ;  said  juror  being,  plaintiff  contended, 
disqualified  for  the  reason  he  could  obtain  a  pass 
over  the  defendant,  the  Central  of  Georgia  Bail- 
way  Company,  by  reason  of  his  employment  by 
the  Georgia  Southwestern  &  Gulf  Bailway  Com- 
pany,  he  not  being  able  to  obtain  a  pass  auto- 
matically by  his  request,  but  his  request,  as 
movant  contends,. would  have  to  go  through  the 
proper  officials  of  the  Central  of  Georgia  Bail- 
way  Company,  the  defendant,  from  the  officials 
of  the  Georgia,  Southwestern  &  Gulf  Bailroad. 
When  the  above  facts  were  elicited  at  the  trial 
the  plaintiff  oreed  the  objection  that  said  Juror 
was  diMualified,  and  moved  the  court  to  put  said 
juror  off  the  panel  of  24,  and  to  put  on  said  pan- 
el of  24  jurors  another  qualified  juror.  The  ob- 
jections to  said  Juror  Sumter  were  overruled, 
and  the  motion  to  remove  him  from  the -panel 
of  24  jurors  and  to  put  in  his  place  another 
juror  upon  the  list  of  24  jurors  was  overruled." 

It  further  appears  in  the  record,  from  an 
exhibit  attached  to  the  motion,  that  at  the 
trial  of  the  case  the  plaintiff  exhausted  his 
entire  six  strikes  and  struck  the  Juror  W. 
A.  Sumter.  To  this  ground  of  the  motion 
for  a  new  trial  the  trial  Judge  attaches  the 
following  note: 

"When  objectioDg  were  made  to  Juror  W.  A. 
Sumter,  as  above  stated,  he  was  put  on  the  court 
as  trior,  and  upon  the  evidence  submitted,  in- 
cluding satisfactory  answers  by  the  juror  to  the 
questions  on  his  voir  dire,  the  usual  questions 
being  propounded  to  the  juror  under  oath,  I  held 
that  he  was  not  disqualified  as  a  matter  of  law, 
and  that  under  the  evidence  he  was  a  competent, 
impartial,  and  qualified  juror."  , 

When  the  panel  of  24  Jurors,  Including  the 
Juror  W.  A.  Sumter,  was  put  upon  the  plain- 
tiff, the  Juror,  upon  examination,  testined 
that  he  worked  for  the  Georgia,  Southwest- 
ern &  Gulf  Railway  Company,  and  as  an  em- 
ployS  of  that  railway  company  could  obtain 
a  pass  over  the  Central  of  Georgia  Ballway 
Company,  not  on  his  own  request,  but  by 
making  proper  application  through  the  ofiB- 
clals  of  the  company  employing  him;  that  he 
was  not  employed  by  the  Central  of  Georgia 
Ballway  Company,  and  had  no  connection 
with  the  Central  In  any  way,  and  could  only 
obtain  trip  passes  for  transportation;  that 
he  did  not  believe  he  had  received  such  a 
pass  "for  a  long  time,"  and  bad  no  pass 
over  the  Central  Railway  Company  at  the 
time  of  the  trial;  that  he  had  no  annual 
pass  over  the  Central,  and  had  never  ap- 
plied for  one.     In  response  to  notice,  the 
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Central  of  Georgia  Railway  Ckimpany,  the 
defendant  In  tblB  case,  produced  several  re- 
quests made  during  the  years  X914  and  19io, 
and  one  on  January  18,  1016,  by  the  presi- 
dent and  general  manager  of  the  Georgia, 
Southwestern  &  Gulf  Railway  Company,  for 
trip  passes  to  be  Issued  to  ^iss  Rosalie  Suiu- 
ter,  a  dependent  daughter  of  "W.  A.  Sumter, 
agent  G.  S.  W.  &  G.  R.  R."  Several  stubs 
Bhowing  the  Issuance  of  passes  to  Miss  Sum- 
ter, referred  to  in  the  requests  therefor  as  a 
person  "not  prohibited  by  law  from  receiv- 
ing free  transportation,"  were  likewise  pro- 
duced. So  far  as  can  be  determined  from 
the  requests  therefor  and  from  the  stubs 
from  which  they  were  apparently  detached,, 
all  of  the  passes  shown  by  the  evidence  to 
have  been  issued  to  the  dependent  daughter 
of  the  Juror  Sumter  were  limited  by  their 
express  terms  to  periods  of  30  and  60  days, 
and  all  had  therefore  expired  by  limitation 
except  one  issued  on  October  20,  1915,  good 
until  December  22,  1915,  and  one  Issued  Jan- 
uary 20,  1916,  which  was,  according  to  the 
request  therefor,  to  cover  a  period  of  60 
days  from  Ite  date.  There  is  nothing  in 
the  record  to  show  whether  the  pass  issued 
on  November  22,  1915,  to  Miss  Rosalie  Sum- 
ter as  the  daughter  of  the  agent  of  the  "G. 
S.  W.  &  G.  E.  R."  from  Cuthbert  to  Atlanta 
and  return,  which  expired  by  its  terms  on 
December  22,  1915,  had  or  had  not  been  used 
by  Miss  Sumter  before  the  date  when  the 
jury  was  selected  on  November  16,  1915,  for 
the  trial  of  this  case.  To  the  contrary,  the 
juror  Sumter  testified  In  his  examination 
that  he  had  no  pass  over  the  "Central  Rail- 
way now,"  and  a  fair  interpretation  of  this 
testimony,  in  the  absence  of  anything  what- 
ever to  indicate  the  contrary,  would  be  that 
neither  the  witness  himself  nor  any  de- 
pendent member  of  his  family  then  had  such 
an  unused  pass.  The  pass  applied  for  on 
January  18,  1916,  and  issued  January  20, 
1916,  was  issued  two  months  after  the  trial 
of  the  case,  and  therefore  cannot  affect  the 
consideration  of  the  questlcm  as  to  this  ju- 
ror's disqualification  to  try  the  case.  It  will 
be  observed  that  the  juror  Sumter  did  not  In 
fact  sit  on  the  jury  that  Returned  a  verdict 
In  favor  of  the  defendant,  the  Central  of 
Georgia  Railway  Company;  but,  of  course, 
both  parties  to  the  case  were  entitled  to  have 
24  qualified  and  unbiased  jurors  put  upon 
them,  from  which  to  select  the  actual  12  who 
should  hear  the  evidence  and  return  a  ver- 
dict. It  appears  that  the  plaintiff  exhausted 
all  six  of  the  strikes  to  which  be  was  enti- 
tled under  the  law,  one  of  the  jurors  strick- 
en by  him  being  the  Juror  W.  A  Sumter,  and 
therefore,  if  Sumter  was  in  fact  disqualified 
to  serve  as  a  Juror,  the  plaintiff  presumably 
suffered  a  substantial  Injury,  as  the  number 
of  hla  arbitrary  strikes  was  thereby  reduced 
to  five  only.  When  this  case  was  here  before 
CXemples  v.  Central  of  Georgia  Railway  Co., 
16  Ga.  App.  115,  82  S.  E.  777),  a  new  trial  was 
granted  because  one  of  the  Jurors  trying  the 


case  was  an  employe  of  the  Atlantic  Com- 
press Company,  a  corporation  in  which  the 
defendant,  the  Central  of  Georgia  Railway 
Company,  owned  at  the  time  of  the  trial  610 
shares  of  stock  of  the  par  value  of  $100,  and 
it  was  agreed  when  the  motion  was  heard 
that,  though  the  Juror  Whitehead  owned  no 
stock  in  either  the  Atlantic  Compress  Com- 
pany or  the  Central  of  Georgia  Railway  Com- 
I>any,  his  position  as  an  employe  of  the  At- 
lantic Compress  Company  was  his  sole  occu- 
pation, and,  under  his  contract  of  employ- 
ment, the  duration  thereof  was  fixed  by  the 
pleasure  of  bis  employer,  and  that  the  juror 
was  under  the  Impression  and  in  a  general 
way  believed  that  the  Central  of  Georgia 
Railway  Company  owned  stock  In  the  com- 
press company,  though  he  had  no  actual 
knowledge  of  the  fact  or  of  the  amount  so 
owned,  and  that  he  would  testify  that  these 
facts  did  not  in  any  way  tufluence  him  as  a 
Juror  In  the  trial  of  the  case. 

The  disqualification  held  to  be  material  ex- 
isted .at  the  time  -when  the  Juror  Whitehead 
actually  served,  for  the  Central  of  Georgia 
Railway  Company  then  owned  the  stock  In 
the  Atlantic  Compress  Company,  and  White- 
head was  then  an  employe  of  the  latter  com- 
pany, and  subject  at  that  time  to  a  dis- 
charge, which  might  be  brought  about  or 
induced  by  the  CentraT  of  Georgia  Railway 
Company,  as  one  of  the  large  stockholders 
of  the  compress  company.  In  the  trial  now 
under  consideration  there  was  no  evidence 
showing  that  either  the  juror  Sumter  or 
any  member  of  his  family  then  was  in  pos- 
sesMon  of  any  unused  pass  or  other  evidence 
of  favor  from  the  Central  of  Georgia  Rail- 
way Company.  Sumter  neither  owned  stock 
in  the  Central  of  Georgia  Railway  Company 
nor  had  any  apparent  Interest  In  the  result 
of  the  litigation  between  the  plaintiff  and 
that  CMnpany.  The  court -saw  no  reason  to 
impute  to  him  bias  or  prejudice,  either  from 
his  demeanor  when  examined  on  the  voir 
dire  or  on  account  of  any  drcumstancea  In 
proof;  and  nothing  appears  to  indicate  that 
this  witness  was  in  fact  consciously  biased 
or  prejudiced  in  the  case,  or  that  any  ex- 
isting facts  mfjght  subconsciously  warp  or 
affect  his  Judgment.  As  there  Is  nothing  to- 
show  that  at  the  time  of  the  trial  the  wit- 
ness Sumter  was  in  possession  of  any  pass 
or  other  evidence  of  favor  or  consideration 
from  the  Central  of  Georgia  Railway  Com- 
pany, it  would  be  stretching  the  rule  be- 
yond reasonable  or  practical  limits  to  hold 
that  the  grant  of  a  trip  pass  to  an  employe 
of  one  railroad  company  by  the  officers  of 
another  road,  not  upon  his  request,  but  by 
the  request  of  the  officials  of  the  company 
for  which  he  worked,  amounted  to  such  a 
personal  favor  to  the  employe  as  would  dis- 
qualify him  as  a  Juror  in  a  case  where  the 
railroad  issuing  the  pass  was  a  party.  Such 
passes  are  Issued  by  permission  of  the  law, 
and  are  received  by  an  employe,  whether 
over  his  own  road  or  obtained  for  him  from 
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another  road  npon  the  request  of  his  su- 
perior officers,  generally  as  a  matter  of 
course  as  well  as  of  right,  and  actually 
place  the  recipient  under  no  obligation  to 
the  road  granting  the  pass.  Where  the  pass 
Is  granted  by  another  road,  the  applicant  Is 
Dot  personally  known  In  the  matter,  but  the 
pass  is  Issued  upon  the  request  of  his  su- 
periors, who  reciprocate  in  like  cases  when 
called  upon  by  the  other  road  in  behalf  of 
their  employes.  To  say  that  an  employ^  of 
one  road,  who  had  several  times  ridden  np- 
on another  road  on  passes  obtained  from 
that  road  by  his  own  employer,  would  feel 
any  appreciable  degree  of  Interest  or  bias 
towards  the  railroad  from  which  his  own 
company  had  obtained  for  him  a  trip  pass, 
would  be  exaggerating  beyond  all  bounds 
the  capacity  of  the  human  heart  to  respond 
to  the  sentiment  of  gratitude.  In  fact,  to 
arrive  at  such  a  conclusion,  it  would  appear 
that  gratitude  was  not  the  rarest,  but  the 
commonest,  of  human  virtues. 

From  the  former  (^inibn  (n  this  case 
(Temples  ▼.  Central  of  Georgia  Railway 
Company,  16  Ga.  App.  116,  82  S.  E.  TTO  It 
appears  that  Whitehead,  on  account  of  whose 
Olsqualiflcation  as  a  Juror  a  new  trial  was 
granted,  actually  served  on  the  Jury  that 
returned  the  verdict  complained  of,  while 
in  the  present  case  the  Juror  Sumter  did  not 
aid  in  fashioning  the  verdict  arrived  at  by 
the  Jury.  Regardless  of  what  may  be  the 
rule  in  other  Jurisdictions,  the  question  as 
to  the  dlsquallflcation  of  a  Juror  in  this  state 
must  be  determined  by  the  law  of  this  state, 
as  declared  by  the  Supreme  Ck>urt  and  this 
court.  Without  intending  to  recede  from 
the  doctrine  asserted  by  this  court  when  this 
case  was  formerly  here  for  review,  no  rea- 
son for  extending  the  rule  there  laid  down  is 
now  presented,  nor  do  we  think  that  any 
extension  is  authorized  by  law.  In  'this 
view  we  are  confirmed  by  the  ruling  of  the 
Supreme  Court  in  Campbell  v.  State,  144 
Ga.  224,  87  S.  E.  277,  and,  under  the  facts  in 
this  record,  we  hold  that  the  trial  Judge  did 
not  err  in  finding  the  Juror  Sumter  qualified 
to  serve.  * 

•  It  may  not  be  inapropos  to  say  generally 
that  there  was  a  sharp  conflict  in  the  evi- 
dence as  to  whether  or  not  the  plaintiff  in 
this  case  bad  In  fact  suffered  injury  as  al- 
leged by  him,  and  some  testimony  from  which 
the  Jury  were  authorized  to  infer  that,  if 
the  plaintiff  had  in  fact  suffered  such  in- 
Jury,  the  injury  resulted  from  accident  pure- 
ly, and  not  from  negligence  on  the  part  of 
the  defendant.  Likewise  at  the  trial  now 
nnder  review  a  sharp  attack  was  made  up- 
on the  credibility  of  the  plaintiff,  and  ad- 
missions were  drawn  from  him  that  on  pre- 
vious trials  he  had  made  various  statements 
which  he  knew  to  be  untrue,  for  the  pur- 
pose of  misleading,  or,  as  he  expressed  it, 
"bluffing,"  counsel  for  the  defendant.     It  is 


not  for  us  to  say  what  degree  of  credibility 
a  Jury  should  attach  to  the  testimony  of 
any  witness  or  witnesses  in  a  trial,  or  to 
question  their  acceptance  of  the  testimony 
of  the  medical  commission  appointed  by  the 
court,  to  the  general  effect  that  the  plain- 
tiff was  a  malingerer,  who  was  not  in  fact 
suffering  from  any  physical  injury,  bat  tliat 
his  state  of  health  resulted  from  his  un- 
fortunate and  long-continued  use  of  drugs. 
The  conclusion  reached  by  the  Jury  is  ap- 
parently supported  by  a  preponderance  of 
the  testimony,  but  whether  this  be  true 
is  not  within  the  purview  of  this  court 
to  determine.  The  fact  that  after  two  pre- 
vious verdicts  in  Ids  favor  the  Jury,  bearing 
the  explanations  offered  by  the  plaintiff  as 
to  his  previous  contradictory  evidence,  and 
hearing  the  testimony  of  the  physicians 
who  examined  him  under  the  order  of  the 
court,  to  the  effect  that  he  was  not  injured 
at  all,  and  also  hearing  his  own  statements 
In  regard  to  this  physical  examination,  and 
observing  his  manner  while  on  the  stand, 
nevertheless  found  a  verdict  against  Um 
and  in  favor  of  a  railroad  corporation,  4n 
whose  behalf  but  little  partiality  Is  generally 
shown  by  the  mass  of  citizens  from  wliom 
Juries  are  drawn,  indicates  clearly  that,  in 
the  opinion  of  the  Jury,  the  burden  resting 
upon  the  plaintiff,  to  establish  all  the  es- 
sential allegations  showing  injury  to  liim 
and  negligence  on  the  part  of  the  defendant 
was  not  successfully  carried,  and  there  was 
no  presumption  against  the  defendant  to  aid 
the  plaintiff  in  this  case. 
Judgment  affirmed. 

GEORGE  and  LUKE,  3J.,  concur. 

(19  Ga.  App.  SS8> 
SAVANNAH  &  N.  W.  RY.  v.  ROACH. 
(No.  7248.) 

(Court  of  Appeals  of  GeorfHa,  Divisimi  No.   2. 
Feb.  16,  1917.) 

(ByUabut  hy  (k«  Court.) 

1.  Master  and  Servant  4s>291(1)— Inxdbibs 
TO  Servant  —  Actions  —  Sobiiissior'  of 
Grounds  of  Recovery. 

Every  qnestion  of  negligence  in  this  case 
was  clearly  and  correctly  submitted  by  the 
court  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1133.] 

2.  Appeal  and  Ebrob  <S=>1004(3)— Rbvoew — 
Damages. 

The  amount  of  damages  found  by  the  jury 

was  authorized  by  the  evidence  and  approved 

by  the  judge,  and  this  court  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent.  Dig.   f§  3945,   3947.] 

8.  Pleading  «=»403(2)— Actions— Vahiawck. 
Where  an  employ^  of  a  common  carrier  -was 
killed  while  both  be  and  the  carrier  were  eoKag- 
ed  in  interstate  commerce,  and  an  action  against 
the  carrier  for  damages  on  account  of  his  death 
was  brought  under  the  state  law  by  his  adminiB- 
tratrlx,  and  at  the  term  of  court  at  which   tha 
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case  was  tried  the  defendant  amended  its  plea 
and  alleged  that  at  the  time  the  decedent  re- 
ceived the  injuries  that  resulted  in  his  death 
both  he  and  the  defendant  were  engaged  in  in- 
terstate commerce,  and  that  the  "case  comes 
within  the  terms  of,  and  is  to  be  determined  by, 
the  provisions  of  the  federal  statute"  (the  Em- 
Dloyera'  Liability  Act  [Act  April  22,  1908,  c. 
149, 35  Stat.  65  (U.  S.  Comp.  St.  1913,  §g  8657- 
8665)]),  and  the  case  was  tried  under  the  pro- 
Tisions  of  that  act,  and  the  entire  charge  of  the 
court  was  based  thereon,  the  defendant  was  not 
deprived  of  any  right  under  the  federal  law,  and 
the  court  did  not  err  in  giving  him  that  for 
which  he  asked  by  his  plea. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  1344-1347.] 

4.  iNSTBtrcTioNB— StrnncraNCT. 

liie  excerpts  from  the  charge  of  the  court 
embraced  in  the  motion  for  a  new  trial  are  not 
erroneous  when  read  in  connection  with  the  en- 
tire charge. 

5.  SumciENCT  OF  Evidence. 

Tliere  was  evidence  to  support  the  verdict 

Error  from  City  Ooort  <tf  Springfield ;  Paul 
D.  Shearouse,  Jndge. 

Action  by  Mrs.  Maggie  Roach,  as  admlnis- 
tratrls,  against  the  Savannah  &  Northwest- 
em  Railway  Company.  There  was  a  Judg- 
ment for  plaintur,  and  defendant  brings  er- 
ror.   Affirmed. 

Hitch  &  Denmark,  of  Sayannafi,  and  Y.  E. 
Bargeron,  of  Springfield,  for  plaintiff  In  er- 
ror. Oliver  &  Oliver,  of  Savaimah,  for  de- 
fendant in  error. 


BLOODWORTH,  J.  Mrs.  Maggie  Boach, 
as  administratrix,  brought  suit  for  the  bene- 
fit of  herself  and  her  child  against  the  Sa- 
vannah &  Northwestern  Railway  for  the 
death  of  her  husband,  who  was  an  engineer. 
At  the  time  of  the  accident  the  engineer  was 
in  charge  of  an  engine  and  tender,  and  was 
on  the  way  to  where  there  had  been  a  wreck. 
One  of  the  wrecked  cars  was  loaded  with 
coal  and  was  en  route  from  DanvlUe,  Va.,  to 
Waynesboro,  Ga.  The  suit  as  originally 
brought  consisted  of  two  counts,  the  first  be- 
ing brought  under  the  federal  Employers'  Li- 
ability Act,  and  the  second  under  the  state 
law.  Before  proceeding  to  the  second  trial, 
at  which  the  verdict  now  complained  of  was 
rendered,  the  plaintiff  struck  from  her  peti- 
tion the  first  count  and  all  the  amendments 
thereto,  and  the  case  proceeded  on  the  sec- 
ond count.  At  the  second  trial  the  defend- 
ant amended  its  plea  and  alleged  that  at  the 
time  of  the  injuries  complained  of  the  engi- 
neer and  the  defendant  were  engaged  In  in- 
terstate conuuerce. 

[1]  1.  The  diarge  in  this  case  was  compre- 
hensive and  correct,  completely  covering 
every  issue  of  negligence,  and  questions  of 
negligence  are  peculiarly  for  the  Jury.  The 
plaintiff  in  error  insists  that  a  new  trial 
ahoold  be  granted  "because  the  injuries  to 
and  death  of  plaLatilTs  husband  were  attrib- 
utable, not  to  the  causes  alleged  in  the  peti- 
tion, but  to  his  voluntary  use  of  liquors  and 
to  his  Intoxicated  or  Bemi-intoxicated  condi- 


tion at  the  time  of  the  acddent."  Whether 
or  not  the  deceased  was  intoxicated  was  a 
question  for  the  Jury,  to  be  considered  along 
with  all  the  evidence,  to  determine  whether 
or  not  he  exercised  ordinary  care,  and  bis 
intoxication  alone  would  not  relieve  the  de- 
fendant of  any  negligence  shown.  In  the 
case  of  Robinson  v.  Pioche,  6  Gal.  460,  upon 
an  exception  to  the  charge  in  the  court  be- 
low to  the  effect  that.  If  the  intoxication  of 
the  plaintiff  was  the  cause  of  the  injury,  he 
could  not  recover,  Beydenfeldt,  J.,  in  deliver- 
ing the  opinion  of  the  court  for  reversal,  said: 

"If  the  defendants  were  at  fault  in  leaving 
an  uncovered  hole  in  the  sidewalk  of  a  public 
street,  the  intoxication  of  the  plaintiff  cannot 
excuse  such  •  ♦  •  negligence.  A  drunken 
man  is  as  much  entitled  to  a  safe,  street  as  a 
sober  one,  and  much  more  in  need  of  it." 

[2]  2.  Under  the  facts  in  this  case  we  are 
not  authorized  to  set  aside  tbe  verdict  as  ex- 
cessive. The  evidence  shows  that  at  the  time 
of  the  death  of  the  engineer  be  was  47  years 
old,  that  his  physical  and  mental  condition 
were  good,  and  that  "be  gave  tbe  greater 
part  of  his  earnings  to  his  family."  If  he 
earned  $160  a  mmth  the  wife  got  |125  of  It 
If  he  earned  $200  she  got  $175  of  it,  and 
sometimes  over  that  When  viewed  in  the 
light  of  this  and  other  evidence,  we  do  not 
see  our  way  clear  to  set  aside  the  verdict  as 
excessive,  as  there  is  notliing  in  the  record 
to  sbow  prejudice  or  bias  on  the  part  of  the 
Jury,  and  it  has  the  approval  of  the  trial 
Judge.  In  this  connection  attention  is  called 
to  the  case  of  the  Realty  Bond  &  Mortgage 
Co.  V.  Harley,  91  S.  E.  254,.  decided  by  this 
court  at  the  present  term,  in  which  this  ques- 
tion is  discussed  at  some  length. 

[S]  3.  Plaintiff  in  error  insists  that  tbe 
plaintiff  in  tbe  court  below  did  not  prove  her 
case  as  laid;  the  contention  being  that  "the 
case,  if  any,  that  was  proven  was  under  tbe 
federal  statute,"  and  "the  federal  count  of 
the  petition  tiad  been'  stricken  on  plaintiff's 
motion,"  and  "the  plaintiff  had  elected  to 
proceed  on  the  second  count  alone."  To  sup- 
port tbe  contention  stated  above  plaintiff  in 
error  dtes  the  case  of  St  L.,  S.  F.  &  T.  By. 
Co.  V.  Scale,  229  U.  S.  156,  33  Sup.  Ct.  651,  57 
L.  Ed.  1129,  Ann.  Cas.  19140,  156,  and  that 
of  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App. 
84,  168  S.  W.  250.  The  two  cases  above  re- 
ferred to  are  entirely  different  from  the  one 
under  consideration.  In  the  Moliter  Case  tbe 
plaintiff,  who  was  a  brakeman  engaged  in  in- 
terstate commerce,  sued  for  damage  caused 
by  one  of  the  defendant's  cars  passing  over 
his  foot  The  petition  stated  a  common-law 
action,  and  the  case  was  presented  to  the 
Jury  as  such  character  of  action,  and  the 
Judgment  was  rendered  as  in  such  character 
of  action.    The  court  said: 

"Plaintiff's  insistence  is  that,  if  the  evidence 
showed  his  right  of  action  was  under  the  federal 
statute,  he  could  recover  although  no  facts  con- 
stituting such  action  were  pleaded,  and  although 
he  did  not  submit  the  case  to  the  jury  under 
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that  statute.  •  •  •  Here,  as  has  been  stat- 
ed, the  plaintiff  himself  affirmatively  proved  that 
he  was  engaged  in  interstate  commerce,  and 
defendant,  seeing  that  a  case  Was  proven  which 
was  exclusively  cognizable  under  the  federal 
Employers'  Liabilil?  Act,  asked  the  peremptory 
ins&uction  referred  to.  The  court  refused  it 
and  submitted  the  case  under  another  law,  and 
thus  deprived  defendant  of  a  trial  under  the 
federal  statute." 

It  will  be  noted  from  the  above  that  in  the 
Mollter  Case  the  case  was  submitted  under 
the  petition  as  originally  drawn,  and  this 
"deprived  the  defendant  of  a  trial  under  the 
federal  statute."  In  the  Seale  Case  the  suit 
was  brought  by  the  widow  and  parent  of 
the  deceased  employs  and  was  tried  under 
the  Texas  statute,  when  it  should  have  been 
"brought  by  deceased's  personal  representa- 
tives under  the  federal  statute."  "When  the 
evidence  was  adduced  It  developed  that  the 
real  case  was  not  controlled  by  the  state 
statute  but  by  the  federal  statute.  In  short, 
the  case  pleaded  was  not  proved  and  the  case 
proved  was  not  pleaded."  It  will  be  seen 
that  there  was  nothing  in  the  pleadings  to 
show  that  the  federal  statute  was  involved, 
that  the  case  was  not  tried  under  the  fed- 
eral statute,  but  under  the  state  statute,  and 
it  was  remanded  "for  further  proceedings 
not  inconsistent  with  this  opinion,  but  with- 
out prejudice  to  such  rights  as  a  personal 
representative  of  the  deceased  may  have." 
In  the  case  under  consideration  the  petition 
was  under  the  state  statute,  but  there  was 
a  plea  that  the  deceased  and  the  defendant 
were  engaged  in  interstate  commerce  at  the 
time  the  deceased  received  the  injuries  com- 
plained of,  the  plea  concluding  with  the  state- 
ment that  "the  above-stated  case  comes  with- 
in the  terms  of  and  is  to  be  determined  by 
the  provisions  of  the  federal  statute."  In 
addition  to  this,  the  brief  of  plaintiff  in  er- 
ror states  that  "the  case  wjeis  tried  under 
the  federal  law  on  the  state  count."  In  the 
brief  of  defendant  In  error  it  is  stated: 

"It  was  conceded  by  both  parties  that  the 
federal  Employers'  Liability  Act  of  1908  ap- 
plied, and  the  case  was  tried  under  that  law." 

In  charging  the  Jury  the  judge  stated: 
"It  is  admitted  by  the  attorneys  for  both  par- 
ties that  the  deceased  and  the  railroad  company 
for  which  he  was  working  at  the  time  be  met 
his  death  were  engaged  in  interstate  commerce, 
that  is,  both  the  deceased  and  the  company  were 
engaged  in  work  connected  with  the  carrying 
of  freight  and  passengers  into  another  state  or 
in  furtherance  thereof,  and  the  laws  of  the 
Congress  of  the  United  States  known  as  the  fed- 
eral 'Employers'  Liability  Act'  would  be  con- 
trolling." 

And  the  Judge  based  his  charge  on  the  fed- 
eral statute. 

Before  a  reversal  of  the  judgment  of 
the  court  below  can  be  obtained  on  the 
ground  that  there  has  been  a  denial  of  right 
under  the  federal  statute,  the  plaintiff  in 
error  must  demonstrate  that  this  right  was 
denied.  As  illustrating  the  principle  involv- 
ed, attention  is  called  to  the  following  cas- 
es:   The  case  of  N.  O.  ft  St  L.  B.  Co.  ▼. 


Anderson,  134  Tenn.  666,  185  S.  W.  677,  was 
a  suit  brought  in  the  circuit  court  of  David- 
son county,  Tenn.,  by  a  switchman.  The  dec- 
claration  as  originally  filed  was  founded  on 
the  Georgia  statute  regulating  the  right  of 
recovery  for  wrongful  death,  and  contained 
no  reference  to  interstate  commerce.  Among 
the  pleas  filed  by  the  defendant  was  one  set- 
ting out  that  it  was  a  common  carrier,  and 
that  the  deceased  was  a  servant  employed  in 
operating  a  car  engaged  in  interstate  com- 
merce when  he  met  his  death.  In  the  deci- 
sion it  was  said: 

"That  deceased  was  not  engaged  in  intrastate 
commerce,  but  interstate  commerce,  was  fully 
made  to  appear  by  the  aforesaid  plea  interposed 
to  the  declaration  by  the  defendant  below,  and 
we  agree  with  oonnsd  for  the  administrator  that 
this  plea  of  the  railway  company  supplied  the 
omission  in  the  declaration  and  made  the  in- 
terstate character  of  deceased's  service  obvious 
in  the  pleadings.  No  issue  was  ever  made  on 
the  facts  alleged  in  said  plea.  *  *  •  Matters 
of  substance  omitted  fn>m  a  declaration  may 
be  cored  by  a  plea." 

In  the  case  of  United  States  v.  Morris,  10 
Wheat  246,  6  L.  Ed.  314,  the  Supreme  Court 
of  the  United  States  held  that  a  defective 
plea  might  be  aided  by  a  replication,  just  as 
a  defective  declaration  might  be  aided  by  a 
plea.  If  a  necessary  allegation  is  omitted 
from  a  pleading  and  the  missing  allegation  is 
either  alleged  or  admitted  by  the  pleadings 
of  the  other  party,  the  defect  is  cured.  Thus 
the  defective  statement  or  entire  admission 
of  a  material  fact  by  the  plaintiff  in  setting 
up  his  cause  of  action  is  cured  by  an  al- 
legation or  admission  of  the  fact  in  the  plea 
or  answer.  31  Cyc.  714,  716.  The  case  of 
White's  Adm'x  t.  O.  V.  B.  Co.,  87  Vt  330, 
89  AtL  618,  is  one  where  suit  was  brought 
against  the  railroad  company  for  damages 
on  account  of  the  death  of  a  brakeman, 
in  which  none  at  the  counts  contained 
an  averment  showing  that  the  train  on 
which  the  intestate  was  injured  was  being 
operated  as  an  interstate  train,  nor  was 
It  shown  that  he  was  employed  by  the  de- 
fendant in  such  commerce,  without  which 
character  of  employment  there  could  be  no 
right  of  action  under  the  federal  Employers* 
Liability  Act  The  defendant  pleaded  in 
bar,  expressly  alleging  that  at  the  time  of 
the  accident  it  was,  and  ever  since  has 
been,  a  common  carrier  engaged  in  interstate 
commerce.  The  plaintiff  filed  a  replication, 
and  averred  that  by  the  laws  and  statutes  of 
the  United  States  and  the  state  of  Vermont 
the  court  has  full  and  complete  jurisdiction 
of  the  matters  and  things  set  forth  in  the 
plaintlfTs  declaration,  to  determine  accord- 
ing to  law.  To  this  replication  defendant 
demurred,  alleging,  among  other  things: 

"The  declaration  purports  to  cover  dam&gei 
under  the  laws  of  the  state  of  Vermont,  while 
the  replication  contends  that  the  action  should 
be  under  the  federal  Employers'  Liability  Act" 

The  court  held  that  by  this  plea  the  de- 
fendant expressly  supplied  the  omission  in 
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the  declaration,  essential  to  a  good  canse  of 
action  under  tbe  federal  statute,  saying: 
'  "A  declaration  that  is  bad  for  lack  of  essen- 
tiai  avermenta  is  made  good  bj  a  plea  that  sup- 
plies these  averments." 

In  the  case  of  Southern  Ry.  Co.  v.  Ansley, 
8  Ga.  App.  326,  68  S.  E.  1086,  the  petition 
was  based  upon  the  .Alabama  law  and  tbe 
case  tried  under  the  Alabama  law,  and  the 
Jury  was  Instructed  solely  with  reference  to 
the  Alabama  law,  and  yet  the  verdict  was 
allowed  to  stand  because  of  the  fact  that 
defendant  was  not  injured.  Judge  Russell 
saying: 

"Mere  error  does  not  require  the  grant  of  a 
new  trial.  To  set  aside  a  verdict  sustained  by 
evidence,  the  error  of  which  complaint  is  made 
must  be  shown  to  have  been  injarions  to  the 
complaining  party,  or  at  least  appear  to  have 
affected  some  of  bis  rights." 

In  tbe  case  at  bar  the  court  bad  Jurisdic- 
tion. It  was  tried  under  the  federal  statute, 
and  no  injury  resulted  to  the  plaintiff  in 
error  therefrom. 

"Paramount  to  every  other  consideration  is 
tbe  rule  which  requires  that  injury  shall  concur 
-Aith  error,  before  the  finding  of  a  jury  should 
be  set  aside." 

It  will  thus  be  seen  that  tBere  la  no  merit 
In  the  contention  of  plaintiff  in  error  that: 

"Tb^  case  that  was  pleaded  was  not  proven, 
and  tbe  case,  if  any,  that  was  proven,  was  not 
pleaded." 

[4,  t]  4.  Tbe  charge  complained  of  in  ref- 
erence to  tbe  amount  which  plaintiff  could 
recover  is  but  a  part  of  tbe  instructions 
given  on  this  point  When  all  of  tbe  charge 
relating  to  this  subject  is  considered,  there 
is  no  error.  The  charge  measures  up  to 
tbe  requirements  of  tbe  federal  law,  and 
there  are  no  objectionable  additions  thereto. 

Judgment  affirmed. 

BEOYIiES,  P.  J.,  and  JENKINS,  J,  con- 
cur. 

(U  Oa.  App.  434) 

MORRISON  T.   CITIZENS*  &   SOUTHERN 
BANK.    CNo.  8803.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  18,  1917.) 

(ByUabut  ly  the  Court) 

1.  Bills  and  Notes  «=»489(3)— Sttbettship 
— Pboos^Notice  and  Plea. 
Before  one  who  is  sued  as  the  maker  of  a 
promissory  note  and  who  appears  as  such  on 
the  face  of  the  note  can  avail  himself  of  the  pro- 
visions of  section  3556  of  the  Civil  Code  of  1910, 
which  aUow  a  defendant,  under  such  circum- 
stances, either  before  or  after  the  judgment,  to 
prove  by  parol  the  fact  that  he  was  in  reality  a 
surety  only,  he  must  give  the  notice  required  by 
the  statnte,  and  his  plea  must  contain  an  ap- 
propriate prayer  for  independent  affirmative  re- 
lief. Carlton  v.  White,  09  Ga.  384,  27  S.  E. 
704  (3).  In  the  instant  case,  even  if  tbe  prayer 
in  the  defendant's  plea  was  sufficient  to  allow 
him  to  prove  his  suretyship  by  parol,  it  does  not 
appear  that  he  had  notified  the  alleged  principal 
of  bis  intention  to  make  such  proof.  In  the  ab- 
sence of  such  notice,  parol  evidence  as  to  the 
suretyship  was  inadmissible,  and  the  conrt  did 


not  err  in  refusing  to  allow  the  defendant  to  es-  ■ 
tablish  this  fact  before  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1500-1595.J 

2.  Bills  and  Notes  <S=»394,  396— Notice  of 
Protest  and  Nonpayment— Necessity. 
There  is  no  merit  in  that  ground  of  the  mo- 
tion for  a  new  trial  which  alleges  that  the  court 
erred  in  not  submitting  to  the  jury  tbe  question 
whether  the  Irish-American  Bank  had  waived 
protest  on  the  note  sued  upon,  it  appearing  that 
no  notice  of  nonpayment  or  protest  for  nonpay- 
ment had  been  given  that  bank.  Notice  of  pro- 
test and  nonpayment  is  not  necessary  to  bind 
a  principal  on  a  note.  It  is  given  only  for  the 
purpose  of  fixing  liability  upon  an  indorser  or 
surety.  Pritchard  v.  Smith,  77  Ga.  463,  466.  In 
tbe  instant  case  the  defendant's  contention  is 
that  the  Irish-American  Bank  was  not  an  in- 
dorser of  the  note,  but  was  the  real  maker  and 
principal  of  the  same.  If  this  be  true,  the  Irish- 
American  Bank  was  ultimately  liable  on  the 
note  as  the  maker,  and  no  protest  for  nonpay- 
ment was  necessary  to  bind  it.  Under  such  cir- 
cumstances the  defendant  will  not  be  heard  to 
complain  that  no  notice  of  nonpayment  or  pro- 
test for  nonpayment  had  been  given  the  Irish- 
American  Bank,  or  that  it  did  not  waive  such 
notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  996-1050.] 

8.  Banks    and    Banking    €=>74^"PBBrEK- 

ENcas"— CoNSTBtrcTioN  OS  Statotb)— Right 

TO  Relief— Tbansfehroe. 
The  facts  of  this  case,  as  disclosed  by  the 
record,  show  that  tbe  provisions  of  section  2360 
of  the  Civil  Code  of  1010  are  not  applicable 
thereto.  That  section  provides  that  "all  con- 
veyances, assignments,  transfers  of  stocks,  or 
other  contracts  made  by  a  bank  in  contempla- 
tion of  insolvency,  or  after  insolvency,  except 
for  the  benefit  of  all  creditors  and  stockholders, 
shall  be  fraudulent  and  void,  unless  made  to  an 
innocent  purchaser  for  value  without  notice  or 
knowledge  of  the  condition  of  the  bank."  Un- 
der this  statute  an  unlawful  preference  arises 
only  when  the  transfer  is  made  b^  a  bank  insol- 
vent at  the  time  or  in  contemplation  of  insolven- 
cy for  an  antecedent  debt.  Booth  v.  Atlanta 
Clearing  House  Association,  132  Ga.  100,  63  S. 
E.  907 ;  10  Cyc.  205.  In  the  instant  case  the 
transfer  of  the  collateral  notes,  of  which  the 
note  sued  upon  was  a  part,  from  the  Irish-Amer- 
ican Bank  to  tbe  plaintiff  bank,  was  to  secure 
a  present  and  not  an  antecedent  debt.  See 
Toomey  Bros.  v.  Citizens'  &  Southern  Bank,  01 
S.  E.  339,  decided  by  this  court  February  1, 
1917. 

(a)  Even  if  the  transfer  of  the  collateral  secu- 
ri^  from  the  Irish-American  Bank  to  the  plain- 
tiff bank  could  be  held  illegal,  the  former  bank, 
or  its  receiver,  could  not  demand  the  return  of 
its  collateral  from  the  ^aintiff  bank  without 
restoring  the  latter  to  its  original  condition, 
which  would  mean  the  repayment  of  the  debt  for 
the  security  of  which  the  collaterals  were  trans- 
ferred. Booth  V.  Atianta  Clearing  House  Associ- 
ation, supra. 

[£d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  156. 

For  other  definitions^,  see  Words  and  Phrases, 
First  and  Second  Series,  Preference.] 

4.  Appeal  and   Ebrob   €=»1078(6)— Pledges 
«l=>58(l)—CoLXATERAL— Collection— Aban- 
donment OF  Erbob. 
There  is  no  merit  in  the  complaint  that  the 
court  did  not  require  the  plaintiff  bank  to  ac- 
count for  the  other  collateral  security  pledged  to 
it  by  the  Irish-American  Bank.    There  was  no 
evidence  which  showed  that  the  debt  of  the  latter 
bank  to  the  plaintiff  had  been  paid.    As  was  held 
by  the  Supreme  Court  in  Banlc  of  the  University 
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V.  Tuck,  96  Ga.  456,  23  S.  E.  467  (6) :  "If  a 
promissory  note,  before  its  maturity,  is  pledged 
as  collateral  security  for  a  particular  debt,  and 
such  debt  is  afterwards  paid,  the  holder  of  the 
collateral  note  has  then  no  right  to  collect  it,  if 
the  person  liable  for  its  payment  has  already 
paid  it  to  the  pledgor  who  was  the  original 
payee;  tut  so  long  as  an]/  portion  of  the  debt 
secur^  iy  the  collateral  remains  unpaid,  the 
holder  of  the  latter  may  collect  the  same,  or  at 
least  enough  thereof  to  satisfy  whatever  may  re- 
main due  on  the  claim  thereby  secured."  (Italics 
ours.)  And  in  Hancock  v.  Empire  Cotton  Oil 
Co.,  17  Ga.  App.  170,  80  S.  E.  434  (4),  this  court 
held  that:  "Where  the  holder  of  a  bill  or  note 
has  acquired  it  as  collateral  security  for  a  debt 
and  is  entitled  to  recover  thereon,  the  extent  of 
his  recovery  is  limited  to  the  amount  of.  that 
debt,  if  there  be  a  valid  defense  against  the  party 
transferring  it  to  him,  •  •  •  but  in  the  ab- 
sence of  proof  to  the  contrary,  the  holder  of  an 
accommodation  paper,  transferred  to  him  as  col- 
lateral for  the  debt  of  the  person  who  transfer- 
red it,  will  be  deemed  to  have  advanced  the  full 
amount  of  the  paper,  or  to  hold  against  his  debt- 
or a  claim  equal  to  or  in  excess  of  the  paper." 
See,  also,  to  the  same  effect,  Lindermau  v.  At- 
kins, 143  Ga.  366,  85  S.  E.  101  (3). 

The  remaining  grounds  of  the  motion  for  a 
new  trial  are  not  argued  in  the  brief  of  counsel 
for  the  plaintiff  in  error,  and  are  therefore  treat- 
ed as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4261;    Pledges,  Cent  Dig. 
§S  186-189.] 
6.  Retdsai,  of  New  Tbiai.. 

The  court  did  not  err  in  directing  a  verdict 
for  the  plaintiff,  or  in  thereafter  revising  to 
grant  a  new  triaL 

Error  from  Superior  Conrt,  Richmond 
County;   H.  O.  Hammond,  Judge. 

Suit  by  tbe  Citizens'  &  Southern  Bank 
against  H.  C.  Morrison.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error.  Boykln  Wright,  Boykln  Wright,  Jr., 
and  Alexander  &  Lee,  all  of  Augusta,  for  de- 
fendant in  error. 

BROTIiES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cat. 

(19  Go.  App.  436) 
CORNELISEN  ▼.  CITY  OP  ATLANTA. 
(No.  6388.) 

(C!oart  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  27,  1917.) 

(Syllabus  by  the  Court.) 

MtTNiciPAi.  Corporations  €=»733(1),  747(2)  — 
Public  Park  —  Neolioencb  op  Officers  — 
Liability. 
"Where  a  city  maintains  a  park"  primarily 
for  the  use  of  the  public,  intended  as  a  place  of 
resort  for  pleasure  and  promotion  of  health  of 
the  public  at  large,  its  operation  is  in  virtue  of 
the  governmental  powers  of  the  municipality, 
and  no  municipal  liability  would  attach  to  the 
nonperformance  or  improper  performance  of 
the  duties  of  the  officers,  ascents,  or  servants 
of  the  city  in  respect  to  keeping  the  park  safe 
for  use  by  members  of  the  general  public.  It 
would  not  affect  the  public  character  of  the  du- 
ties of  the  officers,  agents,  or  servants  of  the 
city  that  a  purely  incidental  profit  might  result 


to  the  city  from  its  operation  or  management 
of  the  park.  But  if  the  city,  having  charter  au- 
thority, maintain  the  park  primarily  as  a  source 
of  revenue,  the  duty  of  maintaining  it  in  a  safe 
condition  for  the  use  for  which  it  is  intended 
would  be  ministerial  and  municipal  liability 
would  attach  for  breach  of  such  duty."  Cor- 
nelisen  v.  Atlanta,  91  S.  E.  415,  decided  by  tbe 
Supreme  Court  February  13,  1917. 

(a)  It  being  apparent  from  the  allegations  in 
the  plaintiff's  petition  that  the  "public  recre- 
ation park,"  therein  asserted  to  be  "owned  and 
controlled"  by  the  cit^  of  Atlanta-  at  the  time 
of  the  injury  complained  of,  was  maintained 
"primarily  for  the  use  of  the  public,  intended 
as  a  place  of  resort  for  pleasure  and  promotion 
of  health  of  the  public  at  large,"  no  municipal 
liability  attached  on  account  of  the  nonperform- 
ance or  improper  performance  of  the  duties  of 
the  officers,  agents,  or  servants  of  the  city  in  re- 
spect to  keeping  the  park  safe  for  use  by  mem- 
bers of  the  general  public.  Considering  the  al- 
legations in  the  petition  as  made,  it  is  plain  that 
any  profit  resulting  to  the  city  from  the  oper- 
ation or  management  of  the  park  was  purely  in- 
cidental. 

(b)  The  trial  court  therefore  did  not  err  in 
sustaining  the  demurrer  and  dismissing  the  case 
as  to  the  city  of  Atlanta. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1547,  1572.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Martin  (Tomellaen  against  the 
City  of  Atlanta.  Judgment  for  defendant 
sustaining  demurrer  to  bill  and  dismissing 
tbe  case,  and  plaintiff  brings  error.    Affirmed. 

See,  also,  91  S.  E.  415. 

Geo.  H.  Gillon  and  Dean  E.  Ryman,  both 
of  Atlanta,  for  plaintiff  in  error.  Jas.  L. 
Mayson  and  W.  D.  Ellis,  Jr..  both  of  Atlanta, 
for  defendant  in  error. 

WADE,  O.  J.    Judgment  affirmed. 
GEORGE  and  LUKE,  JJ.,  concur. 


(19  Qa.  yypp.  425) 

WILLIAMSON  v.  MARTIN-OZBURN 

REALTY  CO.     (No.  8249.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  16,  1917.) 

(Syllaiue  by  the  Court.) 

1.  Pleading  «=9l92(6)— Dehubbeb— Subjkct- 
Matteb. 

A  defendant  cannot  by  demnrrer  to  a  peti- 
tion, avail  himself  of  the  defense  of  dual  agency 
on  the  part  of  the  plaintiff,  where  it  does  not 
appear  from  the  petition  that  the  inconsistent 
relationship  was  unknown  to  him. 

[Ed.  Note.— E^r  other  cases,  see  Pleading, 
Ont  Dig.  S  426.] 

2.  Bbokebs  <3=>S6(1)— Actioit  fob  CouMissioif 
—Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict  and  no 
error  of  law  was  committed. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  Si  117.  U8.] 

Error  from  Superior  CTonrt,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Suit  by  Martin-Ozburn  Realty  Company 
against  R.  H.  Williamson.  Judgment  for 
plaintiff  on  second  count  of  petition,  motion 
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for  new  trial  denied,  and  defendant  brings  er- 
ror.   Affirmed. 

Westmoreland  &  Westmoreland,  of  Atlanta, 
for  plaintiff  In  error.  iDorsey,  Sbelton  &  Dor- 
sey,  of  Atlanta,  for  defendant  In  error. 

JENKINS,  J.  On  March  22,  1913,  MarUn- 
Ozbum  Kealty  Company  filed  suit  in  the  su- 
perior court  of  Fulton  county  against  R.  H. 
Williamson  In  two  counts.  In  the  first  count 
the  plaintiff  alleged  that  the  defendant  owed 
It  $690,  with  Interest  at  7  per  cent  per  annum 
from  November  8,  1912,  for  commissions  due 
the  plaintiff  as  real  estate  agent  and  broker ; 
that  prior  to  May,  1912,  Mrs.  Barrett  F. 
Brandon  and  Mr.  James  R.  Wylie,  through 
their  agent.  Run  Wyley,  had  listed  a  certain 
piece  of  real  estate  with  the  plaintiff  for  sale, 
agreeing  to  pay  the  plaintiff  $690,  if  it  sold 
the  property  for  $21,680,  and  that  it  showed 
the  property  to  various  prospective  purchas- 
ers, and  in  the  month  of  May,  1912,  through 
its  agent  and  salesman,  A.  M.  Reld,  showed 
it  to  the  defendant,  stating  to  him  the  price 
and  the  names  of  the  owners ;  and  that  on 
NoTember  8,  1912,  the  defendant,  by  fraudu- 
loit  representations  to  the  owners,  purchas- 
ed the  property  directly  from  the  owners, 
without  disclosing  to  them  that  the  plaintiff 
had  shown  the  property  to  the  defendant  and 
thereby  defrauded  the  plaintiff  out  of  its 
commission.  The  second  count  set  up  an  in- 
debtedness to  the  plaintiff  in  quantum  meruit 
for  labor  performed  and  services  rendered,  in 
the  sum  of  $575,  this  count  alleging  that  the 
defendant  came  to  the  plaintiff  some  time 
prior  to  May,  1912,  and  requested  it  to  as- 
sist bluT  in  finding  and  purchasing  some  va- 
cant property  in  the  city  of  Atlanta,  suita- 
ble for  subdivision  and  Improvement;  that 
the  plaintiff  informed  him  that  there  was 
listed  with  It  for  sale  the  property  already 
indicated;  and  that  thereafter  the  plaintiff, 
through  its  agent,  made  frequent  trips  from 
Its  office,  in  company  with  the  defendant  and 
showed  him  this  property,  explaining  fully 
the  terms  of  the  sale,  and  informing  hlin  who 
the  owners  were,  and  stating  the  price. at 
which  it  was  listed ;  that  at  his  instance  and 
request  the  plaintiff  bad  divers  interviews 
and  consultations  with  him,  relating  to  said 
property,  running  through  the  month  of  Oc- 
tober, 1912,  and  that,  at  his  request  the  plain- 
tiff assisted  him  also  in  disposing  of  certain 
promissory  notes  held  by  him  against  other 
property,  which  he  represented  was  a  neces- 
sary prerequisite  to  bis  purchase  of  the  prop- 
erty involved ;  that  on  or  about  November  8, 
1912,  be  purchased  the  property  directly  from 
the  owners  thereof,  for  the  consideration  of 
$21,000,  and  that  by  reason  of  the  plaintiff's 
services,  rendered  at  his  request  In  connection 
with  the  purchase  of  said  property,  he  be- 
came Indebted  to  the  plaintiff  In  the  sum  of 
$575,  this  being  the  usual  and  customary  real 
estate  agent's  commission  on  said  sale. 

The  defendant  Interposed  a  demurrer  to 


each  of  the  counts  of  the  petition,  on  the 
ground  that  neither  of  them  stated  facts 
sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  as  to  the  first  count 
and  overruled  as  to  the  second  count;  and. 
the  defendant  filed  exceptions  pendente  lite. 
Upon  the  issue  raised  upon  the  second  count 
there  were  two  trials.  The  first  verdict  was 
set  aside  by  the  trial  judge,  and  on  the 
second  trial  the  Jury  returned  a  verdict 
against  the  defendant  for  $500.  He  made  a 
motion  for  a  new  trial,  which  .was  denied, 
and  be  excepted,  assigning  error  upon  the  re- 
fusal to  sustain  the  demurrer  to  the  second 
count  of  the  petition,  and  upon  the  overrul- 
ing of  the  motion  for  new  trial. 

The  record  discloses  that  A.  M.  Held,  the 
plaintiff's  agent  in  this  transaction,  testified 
that  he  and  Williamson  made  several  trips 
to  various  parts  of  the  city  and  looked  at 
various  tracts  of  land,  among  which  was  the 
vacant  blotk  belonging  to  Wylle  and  Brandon, 
involved  in  this  litigation.  According  to 
Reld's  testimony,  Williamson  was  then  in- 
formed that  this  property  was  listed  with 
the  plaintiff  for  sale,  and  be  was  given  the 
names  of  the  owners  and  information  as  to 
the  price  and  terms.  Reld  further  testified 
that  be  assisted  Williamson  in  figuring  out 
how  this  property  could  be  advantageously 
subdivided,  and  that  the  matter  of  its  pur- 
chase was  thoroughly  discussed  with  William- 
son on  frequent  occasions  thereafter  at  the 
office  of  the  plaintiff.  Reld  further  testified 
that  at  the  request  of  Williamson  he  made  a 
trip  to  West  End,  and  remained  there  for 
an  hour  or  more,  for  the  purpose  of  aiding  in 
the  disposition  of  certain  purchase-money 
notes  held  by  Williamson,  which  he  repre- 
sented to  be  a  necessary  prerequisite  to  the 
purchase  of  the  property  involved.  According 
to  Reld's  testimony,  WilUnmson  requested 
him  to  stay  away  from  the  ovraers,  as  be 
preferred  to  purchase  the  property  himself 
directly,  but  that  he  "would  take  care  of"  the 
plaintiff's   compensation. 

According  to  the  evidence  for  the  plaintiff, 
after  being  requested  by  Williamson  to  let 
him  make  the  trade  direct,  and  after  being 
promised  by  bim  that  Its  compensation  would 
be  taken  care  of,  it  did  not  have  any  Inter- 
view with  the  owners  or  do  anything  to  in- 
duce them  to  sell  the  property.  The  evidence 
of  both  the  owners  showed  that  the  plaintiff 
had  done  nothing  to  induce  them  to  make  the 
sale.  According  to  the  evidence  of  Brandon, 
who  was  sworn  as  a  witness  for  the  defend- 
hnt,  something  was  said  by  Williamson,  at 
the  time  the  trade  for  the  property  was  dos- 
ed, about  his  being  entitled  to  a  reduction  on . 
the  price,  equivalent  to  the  agent's  commis- 
sion. Wylle,  the  other  of  the  owners,  also 
stated  in  his  testimony  for  the  defendant,  at 
the  trial,  that  when  Williamson  and  be  were 
looking  over  the  property,  the  statement  was 
made  by  Williamson  that  as  he  was  dealing 
with  the  owners  direct,  a  sum  equal  to  the 
commission  should  be  deducted  from  the  ^ 
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price.  The  owners  of  the  property  further 
testified  In  behalf  of  the  defendant  that  the 
property  had  not  In  fact  been  listed  for  sale 
by  them  with  the  plalntlfF. 

[1]  1.  Considering  first  the  exception  made 
to  the  overruling  of  the  general  demurrer, 
we  are  of  the  opinion  that  the  second  count 
of  the  petition  sets  out  a  valid  cause  in 
quantum  meruit  Certainly,  in  the  absence 
of  a  special  demurrer,  the  statement  of  the 
services  rendered  by  the  plaintiff  in  assist- 
ing the  defendant,  at  his  request,  In  finding 
and  purchasing  the  property  referred  to,  are 
adequately  set  forth;  and,  while  it  is  true 
it  Is  not  alleged  that  there  was  specific  agree- 
raeat  on  the  part  of  the  defendant  whereby 
he  obligated  himself  to  pay  for  such  services, 
yet  the  rule  of  law  which  ordinarily  implies 
such  a  promise  when  one  accepts  the  benefit 
of  valuable  service  rendered  by  another  Is 
sufficient  to  supply  this  omission.  Civil  Code 
1910,  f  5613.  In  such  a  case  it  is  not  neces- 
sary to  allege  or  prove  an  express  promise. 
Jackson  v.  Bulce,  132  Ga.  51.  63  S.  E.  823; 
Keener  on  Quasi  Contracts.  19-318 ;  Citizens' 
Bank  V.  Rudisill,  4  Ga.  App.  37,  41,  60  S.  E. 
818;  40  Cyc.  2808;  Moses  v.  MacFarlan,  2 
Burrows,  1008.  The  petition  having  alleged 
the  service  by  the  plaintiff  in  behalf  of  the 
defendant  at  the  request  of  the.  latter,  we 
cannot  hold  as  a  matter  of  law  that  any  com- 
pensation therefor  was  due  by  the  owners 
and  not  by  the  defendant.  But  it  is  insisted 
by  counsel  for  plaintiff  in  error  that  the 
general  demurrer  to  the  second  count  of  the 
petition  should  have  been  sustained  for  the 
reason  that  the  allegations  therein  contained 
set  out  the  existence  of  such  dual  agency  on 
the  part  of  the  plaintiff  as  would  forfeit  its 
right  to  compensation  from  the  defendant 
principal,  in  that  the  petition  shows  on  Its 
face  that  the  property  involved  had  been 
listed  for  sale  with  the  plaintiff  by  the 
owners  thereof.  In  support  of  this  conten- 
tion coimsel  cites  Gann  v.  Zettler,  3  Ga.  App. 
589,  60  S.  E.  283,  and  Williams  v.  Moore, 
3  Ga.  App.  756,  60  S.  E.  372.  We  are  not 
prepared  to  hold,  however,  that  because  an 
owner  may  have  listed  property  with  a 
broker  for  sale,  the  broker  is  thereby  neces- 
sarily precluded  from  entering  iuto  an  agree- 
ment with  the  purchaser,  whereby  he  would 
be  entitled  to  render  and  charge  for  services 
In  connection  with  a  sale  of  such  property, 
although  in  sudi  a  transaction  the  utmost 
loyalty  and  good  faith  on  his  part  is  re- 
quired. In  the  present  case  the  terms  on 
which  the  owners  had  listed  this  propertji 
with  the  broker  are  not  disclosed,  and  there 
is  no  special  demurrer  to  the  petition.  We 
can  therefore  assume,  for  the  purposes  of  the 
demurrer,  that  the  property  had  been  listed 
with  the  plaintiff  by  the  owners  at  a  stated 


price  and  on  the  express  condition  that  th» 
broker's  compensation  should  be  paid  by  the 
purchaser.  It  can  also  be  said  that  contracts 
of  dual  agency  are  not  void  per  se,  but  are 
void  only  when  the  fact  tliat  the  agent 
represented  both  parties  was  unknown.  The 
hurden  of  making  out  a  defense  to  a  prima 
fade  liability  rests  upon  the  defendant; 
and,  where  dual  agency  Is  relied  on,  It  Is 
necessary  for  the  defendant  to  allege  and 
prove  not  only  the  Incompatible  relationship, 
but  also  that  it  was  unknown.  It  follows 
that  unless  both  of  these  facts  appear  upon 
the  face  of  the  petition,  a  demurrer  could  not 
raise  such  a  defense.  See  Red  Cypress  Lum- 
ber Co.  V.  Perry,  118  Ga.  876,  45  S.  B.  674. 
Wo  think  the  court  properly  overruled  the 
demurrer. 

[2]  2.  There  was  abundant  testimony, 
which  the  Jury  was  authorized  to  accept,  sus- 
taining each  of  the  material  allegations  made 
in  the  petition.  There  was  no  plea  setting 
up  the  defense  of  dual  agency,  and,  from  the 
evidence  at  the  trial,  the  Jury  were  author- 
ized to  believe  that  the  plaintiff  had  exer- 
cised good  faith  towards  all  parties  con- 
eemed,  and  that  he  violated  no  duty  which 
he  might  have  owed  to  dther  the  owner  or 
the  purchaser.  Furthermore,  In  this  con- 
nection, the  owners  of  the  property,  in  testi- 
fying for  the  defendant,  denied  that  the  prop- 
erty had  been  listed  for  sale  with  the  plain- 
tiff, and  the  Jury,  being  the  exclusive  Judges 
of  the  weight  of  the  evidence,  were  author- 
ized, even  on  that  theory,  to  find  that  the 
plalntlfT  violated  no  duty  of  loyalty  and  good 
faith.  Christian  v.  Macon  Ry.  &  Lt.  Co.,  120 
Ga.  317,  47  S.  E.  923.  See,  also,  Dacy  ▼. 
Gay,  10  Ga.  203;  Zeigler  ▼.  Soott.  10  Ga. 
389,  64  Am.  Dec.  395  (8) ;  Bussey  ▼.  Moses, 
48  Ga.  120;  Slaton  v.  Fowler,  124  Ga.  955, 
53  S.  E.  567  (1).  While  we  are  Inclined  to 
think  that  the  verdict  was  liberal  in  amount, 
we  do  not  feel  authorized.  In  view  of  all  the 
evidence,  to  disturb  the  finding  of  the  Juty 
on  that  ground. 

3.  The  exceptions  taken  to  the  charge  of 
the  court  and  to  the  failure  to  charge  are 
not  borne  out  by  the  certified  record  In  the 
case,  although  counsel  for  the  defendant  in 
error  admits  the  correctness  of  the  excerpts 
complained  of  and  the  omission  to  charge,  as 
excepted  to.  This  case  having  been  twice  tried 
in  the  court  btelow,  we  surmise  that  counsel 
on  hoth  sides  base  their  contentions  upon  the 
charge  of  the  court  given  tn  the  first  trial, 
and  not  upon  the  charge  given  in  the  trial  of 
the  case  now  before  \is  for  review. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J,. 

concur. 
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(19  Oa.  App.  412) 

CHKISTOFIEM)  t.  E.  S.  STREET  &  00. 

(No.  7698.) 

(Goort  ot  Appeals  of  Georgia,  DiTision  No.  2. 

Peb.  16,  1917.) 

(BvVabui  hv  the  Court.) 

Apfeai.  and  Ebrob  «=>371— Wbit  of  Ebbob— 

DiBiassAi.. 
The  clerk  having  informed  the  court,  upon 
the  call  of  this  case,  that  the  costs  had  not  been 
imid.  and  the  case  having  been  submitted  upon 
briefs,  subject  to  the  condition  that  the  costs 
be  paid  within  ten  days,  and  it  appearing  that 
they  have  not  been  paid,  the  writ  of  error  is,  in 
accordance  with  rule  17  (57  S.  E.  xii)  of  this 
court,  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2000.] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   J.  L.  Kent,  Judge. 

Action  between  Peter  (^ristofleld  against 
B.  S.  Street  ft  Co.  Judgment  for  the  latter, 
and  the  former  brings  error.  Writ  ffiC  error 
dismissed. 

Gamp  ft  Twltty,  of  Dublin,  for  plaintiff  In 
error.  M.  H.  Blackshear,  of  Dublin,  for  de- 
fendant in  error. 

JENKINS,  J.    Writ  of  error  dismissed. 

BROYLBS,  P.  J.,  and  BLOODWOBTH,  J., 
concur. 

(IS  Ga.  App.  341) 

3.  W.  STAFFORD  ft  SON  t.  MEANS. 

(No.  S140.) 

(Court  of  Appeals  of  Georgia.    Division  No,  1. 

Feb.  16,  1917.) 

(SyttaJmt  hy  the  Court.) 
Contracts  ^=»242  —  Extension— Fobfeitubb 

— RtTBSEQtJBNT  CONTBACT. 

The  original  deed  ot  conveyance  executed 
by  the  defendant  in  1910  to  secure  a  debt  re- 
quired her  to  turn  over  10  bales  of  rent  cotton 
each  year,  and  to  pay  at  least  one  of  the  notes 
secured  thereby;  and  provided  tliat,  in  default 
of  a  compliance  with  these  stipulations,  an 
agreed  extension  of  five  years  witliin  which  to 
pay  the  indebtedness  should  be  forfeited.  A 
later  deed  of  conveyance,  covering  the  same 
property  and  intended  to  secure,  not  only  the 
original  indd>tednes8,  bat  a  large  increase  there- 
of, while  adopting  all  the  terms  and  conditions 
of  the  contract  of  1910,  expressly  provided  that 
the  debtor  should  "pay  first"  out  of  her  rent 
notes  and  all  her  income  and  crops  whatever 
sum,  not  secured  by  either  deed,  she  might  be- 
come indebted  to  the  plaintiff  on  account  of 
•applies  furnished  for  the  year  1912;  and  this 
stipulation  was  in  direct  conflict  with  the  above- 
mentioned  agreement  in  the  contract  of  1910,  re- 
quiring a  different  disposition  of  rent  notes,  in- 
come, etc.,  and  it  nowhere  appeared  that  the 
indebtedness  of  1912  had  ever  been  discharged, 
or  that  the  debtor  did  not  apply  her  entire  in- 
come and  all  the  profits,  rent  notes,  etc.,  derived 
from  the  "old  Means  place,"  or  from  her  en- 
tire property,  in  settlement  thereof.  The  con- 
ditions upon  which  a  forfeiture  of  the  time  ex- 
tension allowed  by  the  contract  of  1910  could  be 
avoided  were  made  impossible  of  performance 
by  the  express  provisions  of  the  contract  of 
1912,  and  therefore  the  debtor  could  not  be 
held  to  have  forfdted  such  extension.    The  tri- 


al judge  correctly  lustalned  the  demurrer  on 
the  ground  that  the  action  was  prematurely 
brought. 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |  1127.] 

Error  from  Superior  Court,  Monroe  Coun- 
ty;  W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  J.  W.  Stafford  ft  Son  against 
Mrs.  A,  A.  Means.  Judgment  for  defendant 
on  demurrer,  and  plaintiff  brings  error,  and 
cause  was  transferred  by  the  Supreme  Covirt 
to  the  Court  of  Appeals.    Affirmed. 

C.  J.  Lester,  of  Bamesvllle,  for  plaintiff  in 
error.  R.  L.  Bemer,  of  Macon,  and  J.  B.  Mc- 
Donald, of  Yatesvllle,  for  defendant  In  error. 

WADE,  C.  J.  Stafford  ft  Son  brought  suit 
to  the  Aupust  term,  1915,  of  the  superior 
court  of  Monroe  county,  against  Mrs.  Means, 
to  recover  $3,677.30  principal  besides  In- 
terest and  attorney's  fees,  on  eight  promis- 
sory notes  of  the  defendant  to  the  plaintiffs, 
four  of  which  were  dated  June  13,  1910,  and 
due  on  October  16,  November  1,  November  15, 
and  December  1,  1910,  respectively,  the  three 
first  for  $500  and  the  last  for  $507.30  princi- 
pal, besides  interest,  etc.,  and  four  others 
dated  March  18,  1912,  and  due  October  1, 
October  15,  November  1,  and  November  15, 
1912,  respectively,  for  $417Ji0  principal  each, 
besides  interest,  etc.  The  indebtedness  rep- 
resented by  the  four  notes  first  mentioned 
above  was  secured  by  a  deed  of  the  same  date 
to  303%  acres  of  land  therein  described  in- 
tended to  operate  under  the  provislcHis  of  sec- 
tions 3306,  3310,  and  6037  of  the  Ovll  Code? 
of  1910.  This  deed  provided  by  its  terms 
that  the  indebtedness  represented  by  the 
notes  should  become  due  and  payable  as  stat- 
ed therein,  "but  In  the  event  it  is  so  desired 
on  the  part  of  the  said  Mrs.  Means  [the  maker 
of  the  deed],  she  is  to  have  five  years  in 
which  to  pay  same  in  fall,  provided  she  shall 
make  annual  payments  on  the  same  of  at 
least  the  amount  of  one  of  the  said  notes, 
thereby  reducing  said  Indebtedness  each 
year."  The  contract  further  stipulated  that 
Mrs.  Means  should  "turn  over  and  transfer  to 
said  Stafford  ft  Son  rent  notes  for  10  bales  of 
lint  cotton  each  year  as  a  part  of  the  security 
for  the  Indebtedness"  secured  by  the  deed, 
and  that: 

"A  failure  to  turn  over  and  transfer  the  rmt 
notes  as  herein  above  stipulated  shall  be  a 
forfeitui-e  of  the  right  to  have  any  of  said  notes 
or  indebtedness  extended  over  and  beyond  the 
due  date  named  therein.  February  15th  of 
each  year  shall  be  the  date  or  last  day  on 
which  to  turn  over  and  transfer  said  rent  notes." 

On  March  18,  1912,  Mrs.  Means  executed 
and  delivered  to  Stafford  &  Son  another  deed, 
covering  the  lands  described  in  the  deed  of 
June  13, 1910,  for  the  purpose  of  securing  the 
four  notes  last  mentioned  above.  This  deed 
referred  to  the  deed  of  June  13,  1910,  and 
made  the  following  recital : 

"And  whereas  I,  the  said  Mrs.  A.  A.  Means, 
desire   to   further   secure   the   payment   of   the 
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four  promlaaor;  notes  herein  above  mentioned, 
wbicfa  la  on  additional  Indebtedneu  contracted 
and  made  with  said  Stafford  &  Son  since  the 
exeention  of  the  security  deed  above  referred: 
Now,  therefore,  for  and  m  consideration  of  said 
indebtedness,  the  extension  of  the  payment  there- 
of to  the  several  dates  named  in  said  notes,  and 
as  well  as  for  and  in  consideration  of  the  sum 
of  one  dc^ar  in  band  paid,  the  receipt  whereof 
is  hereby  acknowledged,  I,  the  said  Mrs.  A.  A. 
Means,  do  hereby  grant,  bargain,  sell,  alien, 
convey,  and  confirm  unto  the  said  Stafford  & 
Son,  their  heirs,  executors,  and  assigns,  the  said 
farm  containing  303%  acres,  which  is  described 
above  and  is  fully  described  in  said  deed  dated 
June  13,  1910,  and  recorded  June  IS,  1910,  in 
deed  record  34.  at  pages  663,  681,  in  the  office 
of  the  clerk  of  the  superior  court  of  Monroe 
county,  Georgia,  which  deed  and  conveyance  is 
hereby  referred  to  and  made  a  part  of  this  con- 
tract and  subject  to  and  including  all  the  terms, 
stipulations,  and  conditions  named  in  said  for- 
mer deed  of  conveyance;  and  all  the  rights,  op- 
tions, powers,  and  privileges  therein  contained 
and  provided  are  hereby  referred  to  and.  adopt- 
ed and  made  a  part  of  tliis  contract  and  con- 
veyance. And  it  is  fully  understood  and  agreed 
that  the  said  four  notes  which  represent  an  ex- 
isting indebtedness  due  by  said  Mrs.  Means  to 
said  Stafford  &  Son  shall  be  secured  by  and 
fall  tinder  the  terms  and  stipulations  of  said  con- 
veyance as  fully  and  completely  and  amply  as 
if  embodied  in  said  deed,  and  said  deed  shall 
be  of  full  force  and  virtne  until  the  said  indebt- 
edness therein  named,  and  that  named  herein 
as  well,  shall  be  folly  paid  off  and  discharged." 

The  deed  contained  also  the  following  fur- 
ther redtala  and  agreement: 

"It  is  further  understood  and  hereby  agreed, 
that,  whereas  I,  the  said  Mrs.  A.  A.  Means,  am 
BO  indebted  to  said  Stafford  &  Son  in  the  way 
and  manner  herdn  above  stated,  aggregating  ap- 
proximately $4,000,  which  is  very  likely  more 
than  I  can  pay  during  the  year  1912:  I  there- 
fore hereby  agree  and  bind  myself,  my  heirs,  rep- 
resentatives, and  assigns,  to  pay  first,  out  of  all 
my  crops,  all  my  income,  ineluding  ten  bales  of 
rent  cotton  from  my  old  Means  place,  or  from 
any  other  resources,  or  income  that  I  may  have, 
all  my  indebtedness  co  said  Stafford  &  Son  which 
shall  be  created  or  made  the  present  year  (and 
which  is  not  secured  by  and  under  the  terms  of 
this  contract  and  conveyance  and  the  convey- 
ance of  June  13,  1910,  which  is  a  part  of  this 
contract),  before  requiring  or  asking  that  any 
payment  made  shall  be  credited  upon  the  notes 
secured  hereby.  It  is  also  further  understood 
and  agreed  hereby  that  in  view  of  the  increased 
amount  of  my  indebtedness  to  said  Stafford  & 
Son  subsequent  to  the  execution  and  delivery  ot 
the  deed  of  1910,  and  the  necessity  for  a  longer 
period  of  time  in  which  to  pay  off  all  of  said 
indebtedness,  the  said  Stafford  &  Son  agree  to 
give  said  Mrs.  Means  two  years,  and  if  absolute- 
ly necessary  three  years,  in  addition  to  the  five 
years  stipulated  in  the  said  conveyance  of  1910, 
in  which  to  pay  off  and  discharge  all  the  indebt- 
edness secured  by  this  and  the  said  1910  con- 
veyance." 

The  defendant  Interposed  a  demurrer,  In 
which  It  was  Insisted:  (1)  That  the  petition 
did  not  state  a  case  authorizing  a  recovery 
against  the  defendant;  (2)  that  the  petition 
showed  on  its  face  that  the  plaintiff  was  not 
entitled  to  institute  a  suit  upon  the  alleged 
Indebtedness;  and  (3)  that  the  petition  show- 
ed npon  its  face  that  the  Indebtedness  sued 
npon  was  not  due,  "for  the  reason  that  the 
contract  of  March  18,  1912,  was  a  new  and 
distinct  contract.  In  itself  extending  the  time 
of  payment  two  yeartf  In  addition  to  the  five 


years  atlpnlated  In  the  conveyance  of  1910, 
In  which  to  par  off  and  discharge  all  in- 
debtedness secured  by  this  and  the  said  1910 
conveyance,'  and  It  appears  from  the  face 
of  the  pleadings  that  the  said  two  years  have 
not  elapsed."  The  court  sustained  this  de- 
murrer, whereupon  the  plaintiff  excepted  and 
brought  the  case  to  the  Supreme  Court  for 
review,  and  from  that  court  the  case  was 
transferred  to  the  Court  of  Appeals  under 
the  recent  amendment  to  the  Constitution. 

The  original  contract  allowed  the  maker  of 
the  security  deed  the  full  term  of  five  years 
In  which  to  pay  the  Indebtedness  thereby  se- 
cured, but  also  required  the  debtor  to  turn 
over  and  transfer  to  the  Stafford  &  Son  rent 
notes  for  10  bales  of  rent  cotton  each  year, 
as  a  part  of  the  security,  and  stipulated  that 
upon  a  failure  so  to  turn  over  and  transfer 
these  rent  notes  "the  right  to  have  any  of 
said  notes  or  indebtedness  extended  over  and 
beyond  the  due  date  named  therein"  should 
be  forfeited.  Under  the  contract  of  1912  the 
original  contract  of  June  18,  1910,  was  re- 
ferred to  and  made  a  part  thereof,  and  the 
second  contract  was  made  "subject  to  and  in- 
cluding all  the  terms,  stipulations  and  con- 
ditions named  in  aald  former  deed  of  con- 
veyance," and  "the  rights,  options,  powers, 
and  privileges  therein  contained  and  provid- 
ed" were  adopted  and  made  a  part  of  the 
second  contract,  but  there  is  an  apparent  con- 
flict between  thb  terms  of  that  contract  and 
the  original  contract  The  orlgbial  contract 
provided  that  a  failure  to  turn  over  and 
transfer  rent  notes  for  10  bales  of  rent  cot- 
ton each  year  on  the  indebtedness  thereby 
secured  would  work  a  forfeiture  of  the  right 
to  have  the  notes  secured  by  that  deed  ex- 
tended beyond  the  maturity  ot  each  In  1910. 
and  also  made  the  grant  of  the  flve-year  ex- 
tension for  the  payment  of  the  Indebtedness 
thereby  secured  conditional  upon  the  pay- 
ment by  the  mortgagor  of  "at  lea.<!t  the 
amount  of  one  of  the  said  notes."  The  agree- 
ment made  in  1912  refcogniaed  by  Its  recitals 
that  the  debtor  would  not,  during  that  year, 
be  able  to  pay  the  aggregate  amount  of  $4,- 
000  then  due,  and  expressly  bound  the  debtor 
as  follows: 

'To  pay  first  out  of  all  my  crops,  all  my  In- 
come, including  ten  bales  of  rent  cotton  from  my 
old  Means  place,  or  from  any  other  resource  or 
income  that  I  may  have,  all  my  Indebtedness  to 
said  Stafford  &  Son  which  shall  be  created  or 
made  the  present  year  (and  which  Is  not  se- 
cured by  and  under  the  terms  of  this  contract 
and  conveyance  and  the  conveyance  of  June  13. 
1910,  which  is  a  part  of  this  contract),  before  re- 
quiring or  asking  that  any  payment  made  shall 
be  credited  upon  the  notes  secured  hereby." 

It  further  provided  that: 

"In  view  of  the  increased  amount  of  my  In- 
debtedness to  said  Stafford  &  Son  subsequent 
to  the  execution  and  delivery  of  the  deed  of  1010, 
and  the  necessity  for  a  longer  period  of  tima 
in  which  to  pay  off  all  of  said  indebtedness,  tha 
said  Stafford  &  Son  agree  to  give  said  Mrs. 
Means  two  years,  and  if  absolutely  necessary 
three  years,  in  addition  to  the  five  years  stip- 
ulated in  the  said  Gonvayan<«  <^  ^^  M]^*^ 
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to  pay  off  and  diachartce  all  the  indebtedness  se- 
cured by  this  and  the  said  1910  conveyance." 

This  last  provision  of  the  contract  is  not 
Decesaarily  in  conflict  with  any  proviBlon  in 
the  contract  of  1910,  but  the  agreement  bind- 
ing the  debtor  to  "pay  first"  out  of  all  her 
crops  and  income,  "including  ten  bales  of 
rent  cotton  from  [her]  old  Means  place,  or 
from  any  other  resource  or  Income  that  [she] 
may  have"  all  her  Indebtedness  to  Stafford  & 
Son  which  shall  be  created  or  made  during 
the  year  1912,  "before  requiring  or  asking 
that  any  paynient  made  shall  be  credited 
upon  the  notes  secnred"  by  the  contract  of 
1912,  Is  plainly  in  conflict  with  the  agreement 
of  1910,  which  required  the  debtor  to  turn 
over  rent  notes  for  ten  bales  of  cotton  each 
year,  and  also  to  reduce  the  indebtedness 
secured  by  the  contract  of  1910  by  the  pay- 
ment of  at  least  one  of  the  notes  therein  de- 
scribed each  year,  since  it  required  her  to  pay 
this  identical  cotton  first  upon  her  indebted- 
ness for  the  year  1912,  not  secured  by  the 
deed  of  1910  or  of  1912,  and  made  it  impos- 
sible to  pay  off  one  of  the  notes  annually  un- 
til after  payment  of  the  Indebtedness  created 
in  1912  and  not  covered  by  the  deeds.  The 
plaintiff,  therefore,  could  not  declare  a  for- 
feiture because  of  the  failure  of  the  defend- 
ant to  comply  with  requirements  in  the  con- 
tract of  1910,  which  the  contract  of  1912  took 
it  out  of  her  power  to  perform,  and  therefore 
the  default  under  the  provisions  of  the  con- 
tract of  1910  conld  not  work  a  forfeiture  of 
the  right  to  extension  therein  provided  for. 
Also,  notwithstanding  the  recital  in  the  con- 
tract of  1912  that  all  the  provisions  of  the 
contract  of  1910  are  embraced  and  embodied 
therein,  the  latter  contract  contains  an  ex? 
press  agreement  (based  upon  the  fact  therein 
stated,  that  the  indebtedness  of  the  ■defend- 
ant was  larg^y  Increased  after  the  execution 
of  the  deed  of  1910,  and  the  necessity  for  a 
longer  period  of  time  In  which  to  pay  off  the 
indebtedness  had  therefore  t>een  created)  that 
Stafford  &  Son  would  give  Mrs.  Means  two 
years,  "and  if  absolutely  necessary  three 
years.  In  addition  to  the  Ave  years  stipulated 
in  the  conveyance  of  1910,  in  which  to  pay  off 
and  discharge  all  the  indebtedness  secured  by 
this  and  the  said  1910  conveyance."  If  the 
condition  in  the  contract  of  1910,  which  re- 
quired the  debtor  to  turn  over  and  transfer 
rent  notes  for  ten  bales  of  cotton,  and  to  pay 
off  in  full  one  of  the  notes  thereby  secured 
each  year,  was  ingrafted  upon  and  made  a 
part  of  the  contract  of  1912,  in  order  to  pre- 
vent the  forfeiture  of  the  privilege  of  an  ex- 
tension of  five  yearEf  therein  granted.  It  must 
be  considered  in  connection  with  all  the  terms 
of  the  latter  contract;  and  the  provision  in 
the  contract  of  1912,  requiring  the  debtor  first 
to  pay  another  debt  out  of  all  her  crops  and 
Income,'  Including  10  bales  of  rent  cotton 
from  the  old  Means  place  (described  In  both 


security  deeds),  might  absolutely  preclude  the 
possibility  of  complying  with  the  above-men- 
tioned terma  of  the  contract  of  1912. 

It  is  not  alleged  by  the  plaintiff  that  the 
Indebtedness  of  1912  had  been  in  fact  paid 
by  Mrs.  Means,  the  debtor,  and  that  there  re- 
mained In  her  hands  thereafter  any  roit 
notes  from  the  old  Means  place,  which  she 
declined  to  turn  over  in  compliance  with  the 
contract  of  1910;  or,  In  other  words,  it  does 
not  appear  that  the  entire  income  and  all 
the  rent  notes  of  the  debtor  were  not  con- 
sumed in  discharging  the  indebtedness  which 
was  incurred  in  1912.  So  far  as  appears 
from  the  pleadings  in  the  case,  the  contract 
of  1912  took  it  absolutely  out  of  the  power  of 
the  debtor  either  to  deliver  over  the  rent 
notes  for  10  bales  of  cotton  as  additional 
security  each  year,  or  to  make  annual  pay- 
ments on  her  indebtedness  of  at  least  tbe 
amount  of  one  of  the  notes  described  in  the 
security  deed.  The  contract  of  1912  amount- 
ed, therefore,  to  a  novation  of  the  contract 
of  1910,  In  so  far  as  the  two  were  in  conflict, 
and  since  the  forfeiture  provided  for  could 
not  operate,  and  the  right  of  action  had  not 
otherwise  accrued  at  the  time  the  suit  was 
brought  (the  original  five  years  and  the  ad- 
ditional three  years  not  having  then  expired, 
and  no  sufficient  facts  are  pleaded  to  sbow 
any  forfeiture  of  the  right  to  extension  pro- 
vided for  by  both  contracts),  the  action  was 
prematurely  brought. 

Judgment  afllrmed. 

OEOBGB  and  LITKE,  JJ.,  concDT. 


==  09  Go.  App.  392) 

BEVERLY  V.  WILSON.    (No.  7470.) 

(Court  of  Appeals  ot  Georgia,  Division  No.  2. 

Feb.  16,  1917.     Rehearing  Denied 

Feb.  28,  1917.) 

(Svllaitu  Iv  the  Court.) 

1.  Tboves  and  Convkbsion  <g=>23— Rioht  ot 
Action— PossEssiofi. 

While  the  mere  right  of  possession  of  per- 
sonal property,  even  if  the  bolder  has  no  valid 
title  to  it,  gives  him  a  right  to  maintain  a  suit 
in  trover  against  a  wrongdoer  who  has  deprived 
him  of  that  possession,  yet  where  the  plaintiff 
relies  on  his  title  to  recover  possession  of  the 
property,  and  his  evidence  shows  that  a  para- 
mount outstanding  title  to  the  property  is  in  a 
third  person,  he  cannot  recover.  Mitchell  v. 
Georgia  &  Alabama  Ry.,  Ill  Ga.  760,  771,  36 
S.  E.  971,  51  L.  K.  A.  622;  Central  Bank  v. 
Georgia  Grocery  (>>.,  120  Ga.  883,  885,  48  S. 
E.  325. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
'inversion,  Gent  Dig.  §S  163-166.] 

2.  Appeal  and  Ebbob  <g=3882(21)— Bbikt  ot 
Evidence— Stbiking  Out. 

The  "pony"  homestead  having  been  exclud- 
ed from  the  evidence,  on  motion  of  the  plaintiff, 
he  will  not  be  heard  to  complain  that  the  trial 
judge  declined  to  approve  the  following  refep. 
ence  to  it  in  the  brief  of  the  evidence:  "Tte  de^ 
fendant  tendered  in  evidence  a  pony  homestead, 
taken  out  by  Mary  Gaskins  on  August  15,  1915, 
in  which  said  cow  and  calf  were  scheduled  aa 
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her  own  property."  Tie  judge  struck  the  last 
four  -words,  to  wit,  "as  her  own  property,"  rul- 
ing that  they  were  not  material  in  the  case  or 
in  the  brief  of  evidence  for  any  purpose.  Un- 
der the  facts  it  would  not  have  been  error  for 
the  judge  to  strike  from  the  brief  of  evidence 
the  entire  reference  to  the  homestead. 

[Ed.  Note.— For  other  cas«s,  see  Appeal  and 
Error,  Cent  Dig.  §  3010.1 
3.  Appeal  and  Ebbob  ie=9l008(2)— Vebdict— 

Conclusiveness. 
In  this  case  the  trial  judge  was  by  consent 
exercising  the  functions  of  both  judge  and  jury, 
and,  the  evidence  not  demanding  a  finding  for 
the  plaintiff,  his  judgment  in  favor  of  the  de- 
fendant wiU  not  be  controlled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3957,  3964.] 

Error  from  City  Court  of  ThomasTlUe;  W. 
H.  Hammond,  Judge. 

Action  by  T,  C.  Beverly  against  J.  I.  Wil- 
son. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

0.  E.  Hay,  of  Thomasvllle,  for  plaintiff  In 
error.  Jas.  B.  Burch  and  W.  I.  Maclntyre, 
both  of  Thomasvllle,  for  defendant  In  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(19  Ga.  App.  397) 

SEABOARD  AIR  MNB  RX.  y.  VAUGHN. 

(No.  7536.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Feb.  16,  1917.) 

(Byllabui  hv  the  Court.) 

1.  Appeal  and  Ebrob  «=>107S(3)  —  Asbiqn- 
MENT8  OF  Erbob— Briefs — Waives. 

In  the  brief  of  counsel  for  the  plaintiff  in 
error  no  reference  is  made  to  the  assignment  of 
error  based  upon  the  ruling  on  the  demurrer; 
and  therefore  this  will  be  treated  as  abandoned. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4258.] 

2.  Appeal  AND  Ebbob  «=s>302(5),  303— Tbial 
®=)46(1) — Motion  for  New  Trial— Setting 
OUT  Excluded  Evidence  —  Qualification. 

(a)  In  several  of  the  grounds  of  the  motion 
for  a  new  trial  error  is  alleged  on  the  refusal  of 
the  court  to  allow  a  witness  to  be  asked  cer- 
tain questions.  Before  such  refusal  will  be  held 
to  be  error,  it  must  appear  what  answers  were 
expected,  and  that  the  trial  judge  was  inform- 
ed thereof  at  the  time  the  questions  were 
propounded,  (b)  Others  of  the  grounds  were 
rendered  "spineless"  by  the  gualiGcations  and 
explanations  of  the  judge  in  his  approval  there- 
of, (c)  Still  other  grounds  alleged  that  the 
verdict  was  against  certain  portions  of  the 
charge.  This  is  equivalent  to  a  complaint  that 
the  verdict  was  contrary  to  law,  and  "such  an 
exception  does  not  present  for  decision  any  legat 
question."  (d)  There  is  no  merit  in  any  of  the 
grounds  of  the  amendment  to  the  motion  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1744,  1756;    Trial,  Cent 
Dig.  S  115.] 
8.  Appeal  and  Ebeob  <S=>1004(3)  —  Master 

and  Servant  ®=27G(1)  —  Action  for  In- 

JUET— SUFFICIENCT      OF     EVIDENCE— EXCES- 
SIVE Damaqes. 
The  evidence  abundantly  authorized  a  find- 
ing for  the  plaintiff;    and,  though  the  verdict 


may  be  "large  and  generous,"  this  court  does 
not  feel  authorized,  under  the  law,  to  set  aside 
the  verdict  on  the  sole  ground  that  it  is  exces- 
sive, there  being  nothing  in  the  record  to  in- 
dicate prejudice  or  bias  on  the  part  of  the  jury, 
and  the  verdict  having  been  approved  by  the 
trial  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  3945,  .S947 ;  Master  and 
Servant  Cent  Dig.  gi  950,  054.] 

4.  Costs  <8=)261 —  Appeal— Losing  Pabtt— 
Discretion  of  Coubt. 

Although  there  is  no  reason  for  the  grant 
of  a  new  trial  in  this  case,  this  court,  exercis- 
ing the  discretion  vested  in  it  declines  to 
award  10  per  cent,  damages  against  the  plain- 
tiff in  error,  as  requested  by  defendant  in  error. 
[Ed.  Note. — ^For  other  coses,  see  Costa,  Cent 
Dig.  g  997.] 

EJrror  from  City  Court  of  Americns;  W. 
M.  Harper,  Judge. 

Action  by  S.  E.  Vaugbn  against  tbe  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

E.  A.  Hawkins,  of  Americus,  for  plaintiff 
in  error.  Shlpp  &  Sheppard,  of  Americus,  for 
defendant  in  error. 

BLOODWORTH,   J.    Defendant  in  error, 

5.  E.  Vaughn,  showed  by  his  petition  that  be 
was  employed  by  the  Seaboard  Air  Line  Rail- 
way, in  the  capacity  of  engine  and  tender 
carpenter   at  the   roundhouse  in   Americus; 
that  while  in  the  discharge  of  his  duty  as  such 
carpenter  he  went  under  the  tender  of  an 
en^ne  to  do  some  repair  work  on  the  safety 
chain  attached  to  the  brake  beam  near  the 
rear  trucks  of  the  tender,  and  while  engaged 
in  this  work  the  engine  was  moved  by  the 
hostler  and  his  left  band  was  caught  under 
one  of  tbe  rear  wheels,  and  his  thumb  and 
first  finger  were  mashed  off;   that  the  flesh 
on  the  palm  was  mashed  open  and  all  tbe  left 
band  and  wrist  mashed,  and  that  one  of  the 
bones  in  bis  right  arm  was  fractured ;    that 
he  suffered  excruciating  pain  and  would  con- 
tinue to  suffer;    and  that  his  injuries  were 
permanent  and  his  earning  capacity  was  to- 
tally destroyed.    Defendant  denied   all    lia- 
bility.   The  trial  resulted  in  a  verdict  for  the 
plaintiff  for  $15,000.    The  evidence  of   the 
plaintiff  shows  that  at  the  time  of  the  acci- 
dent he  was  51  years  old  and  was  in  perfect 
health;   that  he  earned  by  his  work  for  the 
road  $100,  and  by  outside  work  $50,  monthly; 
that  in  addition  to  bis  pain  and  suffering, 
which  still  continued,  he  lost  the  thumb  and 
index    finger   of  his   left   band,   which    was 
"crushed  all  to  pieces";    that  his  rigbt  arm 
also  was  injured ;  that  he  was  not  able  to  use 
bis  left  hand  for  any  purpose,  "not  a  thing  in 
the  world" ;   that  his  band  remained  tender, 
and  be  could  not  bear  to  touch  anything,  and 
tbat  he  could  not  sleep  without  keeping  the 
band  saturated  with  alcohol  so  as  to  reUere 
tbe  pain;  that  be  could  not  use  his  right  arm 
any  more,  "not  to  amount  to  anything."      I>r. 
J.  W.  Chambliss  testified  tliat  some  two  ov 
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three  months  after  tbe  Injury  the  plaintiff 
came  to  him  complaining  that  he  was  not 
able  to  use  his  arm  at  all.  He  further  testi- 
fied that  the  fingers  which  remained  on  the 
hand  of  plaintiff  were  in  a  stiffened  condi- 
tion ;  that,  "when  the  thumb  and  finger  were 
gone  the  remaining  fingers  cannot  hold  any- 
thing at  all,  it  makes  his  hand  useless;"  that 
the  Injury  was  of  such  character,  so  far  as 
carpenter  or  mechanical  work  was  concerned, 
as  to  make  tbe  hand  remain  hopeless,  and 
that  the  future  condition  of  his  band  would 
probably  remain  the  same.  A.  0.  Guy  testi- 
fled  that  plaintiff  had  not  been  able  to  do  any 
work  since  the  Injury,  and  tliat  after  he  came 
from  the  hospital  he  said  his  right  arm  was 
hurt;  that  something  was  the  matter  with 
the  elbow  and  he  could  not  use  a  hoe  or  saw. 
Dr.  R.  E.  Cato,  who  was  sworn  for  the  de- 
fendant, testified  that  he  was  surgeon  for  the 
Seaboard  Air  Line  Railway,  and  took  off  the 
finger  and  thumb  of  the  plaintiff,  and  that  he 
examined  him  at  the  time  to  see  If  there 
were  other  injuries,  but  found  none ;  that  he 
examined  the  plaintiff's  right  arm  and  found 
DO  Injury  to  it  at  alL  Dr.  F.  L.  Cato  testified 
that  he  was  a  brother  to  Dr.  R.  E.  Cato,  was 
a  practicing  physician,  and  assisted  in  taking 
off  the  thumb  and  finger  of  the  plaintiff; 
that  some  time  later  the  plaintiff,  in  compa- 
ny with  an  Insurance  agent,  came  to  him  to 
examine  the  plaintiff's  right  arm;  and  that 
be  found  no  injury  to  that  arm  and  there 
was  not  anything  the  matter  with  the  con- 
dyle. 

[3]  1.  From  the  above  it  will  be  seen  that 
tbe  evidence  Is  somewhat  conflicting  as  to 
the  injury  to  the  right  arm,  but  It  was  with- 
in the  province  of  the  jury  to  believe  the  evi- 
dence for  the  plaintiff,  and,  If  vthls  evidence 
is  true,  then  both  arms  of  the  plaintiff  are 
practically  useless  and  his  earning  capacity, 
according  to  his  testimony,  almost  entirely 
gone.  While  tbe  verdict  may  seem  large, 
yet  under  the  law — 

"the  question  of  damages  _  being  one  for  the 
jury,  the  court  should  not  interfere,  unless  the 
damages  are  either  so  small  or  so  excessive  as 
to  justify  the  inference  of  gross  mistake  or  un- 
due bias."     CivU  Code,  {  4391). 

In  the  case  of  Murphy  v.  Meacham,  1  Ga. 
App.  155,  57  S.  £.  1046,  tbe  second  headnote 
Is  as  follows: 

"Tbe  court  has  no  power  to  review  tbe  find- 
ing of  the  jury  because  their  verdict  is  claimed 
to  be  excessive,  unless  it  appear  that  their 
finding  was  due  to  prejudice  or  bias,  or  was  in- 
fluenced by  corrupt  means." 

Section  6087  of  the  CTvU  Code  is  as  fol- 
lows: 

"The  presiding  judge  may  exorcise  a  sound 
discretion  in  granting  or  refusing  new  trials  in 
cases  where  the  verdict  may  be  decidedly  and 
strongly  against  the  weight  of  evidence,  al- 
though there  may  appear  to  be  some  slight  evi- 
dence in  favor  of  the  finding." 

"Thus  the  judge  of  the  superior  court  has 
by  law  conferred  upon  him  the  discretionary 
power  to  grant  a  new  trial  where  the  verdict  is 


contrary  to  evidence  and  the  principles  of  jus- 
tice and  equity,  or  is  decidedly  and  strongly 
af^ainst  the  weight  of  the  evidence;  and  it  Is 
his  duty  to  exercise  a  sound  discretion,  and  to 
grant  new  trials  where  it  should  be  done.  A 
court  of  errors  has  not  the  same  discretionary 
power  conferred  upon  it  in  this  regard.  When 
a  case  comes  before  the  Supreme  Court,  after 
the  refusal  of  a  new  trial  by  the  judge  of  the 
superior  court,  it  comes  not  only  with  the  pre- 
sumption in  favor  of  the  verdict  of  the  jury, 
but  also  stamped  with  the  approval  of  the  pre- 
siding judge,  after  a  consideration  of  the  evi- 
dence and  the  verdict  and  the  use  of  the  dis- 
cretionary power  of  review  which  the  law  con- 
fides to  him  as  a  right,  and  imposes  upon  him  as 
a  duty.  Thus  we  are  confronted  with  the  ques- 
tion, not  as  one  of  primary  discretion,  but  as  to 
whether  the  trial  judge  has  abused  his  discretion 
in  approving  the  verdict,  and  whether  there  is 
an^  evidence  sufficient  to  support  it,  or  whether 
this  court  can  say  that  the  damages  are  so  ex- 
cessive as  to  authorize  an  inference  of  gross 
mistake  and  undue  bias,  in  spite  of  the  verdict 
and  in  spite  of  its  approval."  Southern  Ry. 
Co.  V.  Brock.  132  Ga.  862,  64  S.  E.  1085. 

There  is  nothing  in  the  record  to  authorize 
us  to  say  that  tbe  verdict  in  this  case  is  the 
result  of  prejudice  or  bias,  unless  it  be  the 
size  of  the  verdict  itself;  aai  as  this  la  not 
necessarily  so  large  as  to  "shock  tbe  moral 
sense,**  or  to  authorize  us  to  say  that  tbe  jury 
was  not  Impartial  or  that  the  verdict  was  tbe 
result  of  "gross  mistake  and  undue  bias,"  we 
must  let  it  stand.  See  Realty  Bond  &  Mort- 
gage Co.  V.  Harley,  91  S.  E.  254,  decided  at 
the  present  term. 

[1,2,4]  2.  The  beadnotes  as  to  tbe  other 
assignments  of  error  "speak  for  themselves." 

Judgment  affirmed. 

BBOi'LES,  P.  J.,  and  JENKINS,  J„  con- 
cur. 

OS  Qa.  App.  413) 
CENTRAL  OF  GEORGIA  RT.  CO.  v.  LAR- 

SEN.    (No.  8222.) 

(Court  of  Appeab  of  Georgia.    Division  No.  2. 

Feb.  16,  1917.) 

(Syllabus  by  the  Court.) 

1.  Railroads  $=3348(1) — Acoidbnt  at  CRoaa- 
iNG— Sufficiency  op  Evidenck. 

The  verdict  approved  by  the  trial  judge  was 
not  without  evidence  to  support  it,  there  was 
no  error  in  overruling  the  general  demurrer,  and 
the  charge  of  the  court  correctly  stated  the  rules 
of  law  applicable  to  tbe  issues  involved. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  1138,  1140,  1141.] 

/Additional  SvUabu»  by  Editorial  Stall. t 

2.  Railroads  ®=>335(1)— Accident  at  Cross- 
ing—Contbibdtory  Neglioence — Effect. 

The  common-law  rule  that,  where  the  plaiu- 
tifTs  negligence  contributed  to  the  injury,  he  can- 
not recover,  is  not  the  law  of  tbe  state  in  respect 
to  homicide  by  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1084.] 

3.  Neglioence  (gs^lOl— Injury  at  Railroad 
Crossing — "Comparative     Neoliqekcb"— 

^T  ATTITE 

Under  Civ.  Code  1910,  {  2781,  providing  that 
no  person  shall  recover  damages  from  a  railroad 
for  an  injury  to  himself  or  property,  where  the 
same  is  done  by  his  consent  or  is  caused  by  his 
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own  negligence,  the  plaintiff,  tliough  at  fault 
himself,  may  recover,  unless  his  negligence  was 
equal  to  or  greater  than  the  negligence  of  the 
railroad,  though  damages  are  diminished  by  the 
jury  in  proportion  to  the  fault  contributable  to 
him ;  the  doctrine  being  that  of  "comparatiTe 
negligence." 

tFor  otber  caaas,  sea  NegUsenee,  Cent.  Dig.  !9  85, 
.168,  164,  167. 

For  other  deflnltlons,  see  Words  and  Pbrasea, 
First  and  Second  9erles,  Comparative  Negligence.] 

4-  Negliqenck  <S=>101— Iwjtjbt  at  Crossino 

— ColfFABATIVE  NEGUGENCE — STATUTE. 

TTie  rule  of  comparative  negligence  in  respect 
to  damages  to  person  or  property  by  railroad, 
prescribed  by  Civ.  Code  1910,  |  2781,  is  qualilied 
by  section  4426,  providing  that,  if  plaintiff  by 
ordinary  care  could  have  avoided  the  conse- 
quences to  himself,  he  cannot  recover;  the  qaal- 
incation  applying  only  where  the  railroad's  neg- 
ligence becomes  apparent  to  the  person  injured, 
or  where  by  the  exercise  of  ordinary  care  he 
could  have  become  aware  of  it,  and  he  thereaft- 
er failed  to  exercise  ordinary  care  to  avoid  the 
consequences. 

[For  other  cases,  see  Negllgeace,  Cent.  Dig.  H  SS, 
m,  164,  167.] 

8.  Pix/iDiNa     $=>193(5)— Demxtbreb— Negu- 

OKNOB. 

Ordinarily  the  question  of  negligence,  both 
on  the  part  of  a  railroad  and  one  mjured  there- 
by, is  an  issue  for  the  jury ;  but  where  petition 
•hows  on  its  face  that  plaintiff  cannot  recover, 
and  the  question  is  raised  by  general  demurrer,  it 
ifl  the  court's  duty  to  sustain  the  demurrer  and 
dismiss  the  petition. 

[For  other  cases,  see  Pleading,  Cent.  Dig.  ti  433, 
441.  442.] 

6w  Railroads  «=3324(2)— Injubt  at  Cbossing 

—Automobile  Law— Effect. 
Acts  1910,  p.  90,  regulating  the  driving  ot 
automobiles  on  public  highways,  does  not  super- 
cede the  law  governing  the  liability  of  a  raUroad 
for  injuries  to  persons  driving  automobiles,  other 
than  to  render  nonobservance  of  certain  duties 
therein  imposed  negligence  per  se. 

CFor  other  cases,  see  Ballroads,  Cent.  Dig.  {  1021.] 

7.  BAILBOADS  «=>S50(13)  —  CONTBIBTJTOBT 

Nkgligenob— Use  of  Automobiles— Statu- 
tory Regulations— Question  fob  Juby. 
Under  Acts  1910,  p.  90,  §  5,  providing  that  no 
one  shall  operate  a  machine  on  any  highway  at  a 
•peed  greater  than  is   reasonable   and   proper, 
having  regard  to  the  traffic  and  use  of  the  high- 
way, or  operate  a  machine  thereon  so  as  to  en- 
danger life  or  limb,  or  safety  of  property,  wheth- 
er one  so  operates  a  machine  is  a  question  for 
the  jury. 
[For  other  cases,  see  Railroads,  Cent.  Dig.  i  1166.] 

8.  Railboads  i&=»324(3)— Comtbibdtobt  Neg- 
ligence—Use  or  Automobiles— Rate  or 
Speed. 

Acts  1910,  p.  90,  I  5,  requiring  drivers  of 
automobile  approaching  a  descent,  or  a  railroad 
crossing,  to  nave  it  under  control  and  not  to 
operate  it  at  a  speed  of  more  than  6  miles  per 
hour,  does  not  require  that  that  speed  be  main- 
tained while  making  the  descent,  as  the  object 
la  to  require  him  to  slow  his  car  to  ascertain 
whether  any  one  not  before  discerned  is  using 
the  highway  on  its  descent,  so  that  a  descent 
at  more  than  6  miles  per  hour  is  not  negligence 
per  se. 
[For  other  cases,  see  Railroads,  Cent.  Dig.  {  1024.] 

9.  Statdtkb  €=5»241(1)— CoNSTBUonow  or 
Penal  Statute. 

A  penal  statute  require*  a  strict  construc- 

tiOQ. 
[For  other  eases,  see  Statutes,  Cent.  Dig.  i  322.] 


10.  Nkguoxnce  «=9l36(31>— Railboadb  «=> 
860(13),  860(32)— INJUBY  at  Crossing— Op- 
ebatioh  or  Automobile— Question  fob  Ju- 
by—Violation  OF  Statute. 

In  an  action  under  Oode  1910,  H  4424, 
4425,  for  the  homicide  of  plaintiiFs  huaband  in 
a  collision  at  a  public  crossing,  where  it  is 
shown  by  the  petition  that  the  decedent  drove 
his  automobile  down  a  descent  and  to  within  89 
feet  of  the  track  at  12  miles  per  hour,  and 
where  it  is  contended  that  deceased  waa  thereby 
shown  to  be  negligent  in  violating  the  auto- 
mobile law  (Acts  1910,  p.  90,  g  5),  the  negli- 
gence of  defendant,  or  at  least  the  degree  of  his 
comparative  negligence,  as  prescribed  by  sec- 
tion 2781  of  the  Code,  together  with  the  ques- 
tion as  to  what  constituted  the  proximate  cause 
of  the  injury,  and  also  the  question  as  to  wheth- 
er deceased  exercised  proper  prudence  after  the 
danger  had  been  or  should  have  Men  diseoyered. 
were  all  questions  which  together  should  bave 
been  properly  submitted  for  the  consideration  of 
the  jury. 
[For  other  cases,  see  Railroads,  CeaL  Dig.  i  IIM.] 

11.  Appeal  and  Ebbob  <8=>1078(3)— Assion- 
MENTB  or  Ebbob— Abandonment. 

Errors  complained  of  in  the  matter  of  over- 
ruling s]^ecial  demurrers,  not  urged  by  counsel  in 
their  bnefs,  must  l>e  treated  as  abandoned. 

[For  other  cases,  see  Appeal  and  Error.  Cent. 
Dig.  i  4258.] 

12.  Negligence    <&=>141(12)    —    Iitjitby    at 

CBOSSINO   —  iHSTBUCnONS  —  COKPAXATIW 

Negligence. 
In  an  action,  under  CSv.  Oode  1910,  gS  4424. 
4425,  for  the  homicide  of  plaintiff's  husband, 
killed  by  a  collision  between  his  automobile  and 
defendant's  train,  it  was  not  error  to  charge 
conjunctively  sections  2781  and  4428,  the  former 
proscribing  a  rule  of  comparative  negligence,  and 
the  other  stating  a  paiticnlar  instance  in  which 
recovery  could  not  be  had. 

[For  other  cases,  see  Negligence^  Cent.  Ols.  ii 
397-399.] 

13.  Death  «=»90(4)  —  Excessive  Damaobs  — 
Veedict. 

Verilict  of  $15,000  In  action  under  CSv.  Oode 

1910,  |8  4424,  4425,  for  homicide  of  plaintiff's 

husband,  27  years  of  age,  in  good  health,  and 

earning  $2,500  per  year,  was  not  excessive. 

[For  other  cases,  see  Death,  Cent.  Dig.  i{  125,  U6, 

Error  from  Sui)erior  Court,  Johnson  Coun- 
ty;  E.  D.  Graham,  Judge. 

Action  by  Mrs.  Reble  Parker  Larsen 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Saffold  &  Jordan,  of  Swalnsboro,  for  plain- 
tiff in  error.  Bines  &  Jordan,  of  Atlanta,  li. 
H.  Moye,  of  WrightsvUle,  and  W.  W.  Larseii, 
of  Dublin,  for  defendant  In  error. 

JENKINS,  J.  Mrs.  Rebie  Parker  Larsen 
brought  suit  against  the  Central  of  Georgia 
Railway  Company,  under  sections  4424  and 
4425  of  the  avil  Code  of  1910,  for  the  homi- 
cide of  her  husband,  W.  T.  Larsen,  who  was 
killed  by  a  collision  with  a  passenger  train 
of  the  defendant  at  a  public  croesing  while 
driving  an  automobile.  The  plaintiff  alleged, 
in  her  petition,  that  the  defendant  failed  to 
observe  any  of  the  requirements  of  section 
2675  of  the  Civil  Code,  known  as  the  "blow 
post  law,"  but  that  the  engineei*  in  charge 
of  the  train  at  the  time  of  the  collision  ran 
It  over  the  said  crossing  at  a  high  and  reck- 
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less  rate  <it  speed,  to  wit,  at  the  rate  of  40 
miles  per  hour ;   that  the  aerrants  In  charge 
of  the  train  did  not  blow  the  whistle  or  give 
any  other  signal  of  Its  approach  to  the  cross- 
ing, from  the  time  the  blow  post  was  reached 
nntll  the  crossing  was  passed ;   and  that  the 
engineer  In  charge  of  the  train  did  not,  on 
arriving  at  the  blow  post,  check  and  continue 
to  check  Its  speed,  as  required  by  law,  so  as 
to  be  able  to  prevent  such  a  collision.    The 
petition  alleged  that  the  plalntifTs  deceased 
husband'  was  27  years  of  age  at  the  time  of 
his  death,  and  was  at  that  time  earning  $300 
per  month  In  the  practice  of  law,  and  alleged 
the  fuU  Talue  of  .his  Ufe  to  be  $39,725.    The 
petition  further  alleged  as  follows:     At  the 
timei  of  his  death  said  W.   T.  Larsen  was 
traveling  in  an  automobile,  going  from  Dub- 
lin, via  Scott,  Oa.,  to  Swainsboro,  Ga.,  and 
had  to  cross  the  railway  of  said  company  at 
the  point  where  said  public  road,  known  as 
the  National  Highway,  crosses  the  railway 
of  said  company  after  leaving   Scott,   Ga. 
Where  said  railway  crosses  said  public  road 
Is  near  the  foot  of  a  hill.    To  the  right  of 
said  public  highway,  as  a  traveler  approaches 
said  crossing  from  the  west,  the  bill  Is  of 
sudi  elevation  as-  to  prevent  him  from  seeing 
a  train  approaching  from  the  point  east  of 
said   crossing.      Said    public  road   whereon 
said  Larsen  was  traveling  and  approaching 
said  crossing  from  the  west  is  In  a  cut  8  or 
4  feet  de^.    Th«  embankment  of  said  cut 
and  the  elevation  of  said  biU  predude  travel- 
ers from  seeing  a  train  approaching  said 
crossing  from  the  east.    Said  railway  to  the 
east  of  said  crossing  is  likewise  In  a  cut  for 
some  distance;  and  this  fact  keeps  a  travel- 
er, approaching  said  crossing  from  the  west, 
from    seeing    and   hearing    an    approaching 
train.    There  Is  likewise  an  embankment  to 
the  right  of  said  public  road  as  it  approaches 
said  crossing,  which  prevents  a  traveler  ap- 
proaching the  same  from  seeing  and  hearing 
the  approach  of  a  train  from  the  east    Said 
W.  T.  Larsen  was  not  acquainted  with  the 
paUic  road,  and  with  the  location  <rf  said 
ptibUc  road  and  said  railway  to  each  other, 
not  having  traveled  the  same  before  said 
date.    On  approaching  said  crossing  he  was 
prevented  from  seeing  and  hearing  the  ap- 
proa<±  of  said  passenger  train  of  said  com- 
pany  by  reason  of  the  facts   hereinbefore 
stated.     Said  public  road  approaches  said 
crossing  In  a  cut  with  an  embankment  to  its 
Tigbt,  as  already  stated,  and  on  the  left  there 
Is  a  ditch,  leading  from  said  public  road  to 
the  said  dltdi  of  the  roadbed  of  said  railway. 
This  ditch  at  the  point  of  Intersection  with 
the  railway  is  about  90  feet  from  the  crossing. 
Between  said  ditch  and  said  crossing  there 
are  a  stump,  a  branch,  and  other  obstruc- 
tions, on  the  left  of  said  public  highway.    On 
the  right  .of  said  public  road  and  near  to  said 
IKibllc  crossing  are  a  telephone  pole  and  said 
emUmkment     These   obstructions   on   both 
■idea  of  said  public  load,  on  the  right  of  way 


of  said  railway  and  within  50  f^t  of  said 
crossing,  prevent  a  traveler  in  an  automobile, 
or  other  vehicle,  from  turning  to  the  left  or 
the  right  to  prevent  a  collision  with  any  train 
of  said  company,  passing  over  said  crossing ; 
and  these  obstructions  prevented  the  said  W. 
T.  Larsen  from  cutting  to  one  ride  In  order 
to  escape  a  collision  with  said  west-bound 
passenger  train.  Said  W.  T.  Larsen  was 
traveling  at  a  rate  of  speed  not  exceeding  12 
miles  per  boor  until  he  got  within  89  feet  of 
said  crossing,  when  he  discovered  said  west- 
bound passenger  train  rapidly  approaching. 
He  Immediately  applied  his  brakes  to  his  au- 
tomobile, and  brought  it  almost  to  a  stop  as 
the  train  readtied  said  crossing.  He  further- 
more turned  his  automobile  to  the  right, 
down  the  side  of  the  track  of  said  railway, 
and  almost  escaped  entirely  a  collision  wiUi 
said  passenger  train.  The  engine  and  tender 
of  said  passenger  train  struck  and  collided 
with  the  left  front  wheel  of  said  automobile' 
and  threw  and  hurled  him  from  said  auto- 
mobile onto  the  g^round  and  under  said  train, 
whereby  he  was  killed.  His  left  arm  and 
right  foot  were  cut  off  by  the  wheels  of 
said  train,  bis  body  was  torn  and  lacerated, 
and  his  skull  crushed,  from  whldi  wounds 
he  shortly  died. 

The  defendant  filed  a  general  demnner, 
alleging  that  the  petition  set  forth  no  cause 
of  action,  and  that  it  showed  on  its  face  that 
tbe  plalntur  was  not  entitled  to  recover. 
There  was  also  a  special  demurrer  on  vari- 
ous grounds.  The  court  overruled  the  gen- 
eral demurrer,  and  sustained  some  of  the 
grounds  of  the  special  demurrer  and  ove:^ 
ruled  others. 

[1]  The  evidence  for  the  plaintUf  appears 
to  have  fully  substantiated  all  the  material 
allegations  of  negligence  herein  mentioned. 
0.  W.  Turner,  who  was  an  occupant  of  the 
automobile,  tratlfled  substantially  to  all  tbe 
facts  as  set  forth  In  the  petition.  Accord- 
ing to  his  evidence,  the  train,  on  passing  the 
crossing  where  the  collision  occurred,  main- 
tained a  speed  of  30  or  40  miles  per  hour, 
and,  despite  the  fact  that  the  tender  of  tbe 
locomotive  was  derailed  on  account  of  the  col- 
lision, the  train  continued  to  run  for  a  dis- 
tance of  800  feet  from  the  crossing  before 
it  could  be  brought  to  a  stop.  He  further 
testified  that  no  signal  of  any  sort  was  given 
by  the  locomotive  before  reaching  the  cros- 
sing. This  witness  testified  that  in  his  opin- 
ion the  automobile,  had  it  not  collided  with 
the  tender  of  the  locomotive,  would  have 
been  brought  to  a  stop  within  5  or  6  feet  be- 
yond the  crossing.  On  cross-examination,  he 
stated,  as  his  opinion,  that  the  cross  sign 
post  or  danger  signal  at  the  crossing  could 
have  been  seen  at  a  distance  of  150  yards  up 
the  road  from  the  direction  In  which  the 
crossing  was  approached,  and  that  the  au- 
tomobile, running  at  the  speed  testified  to, 
prior  to  the  accident,  could  have  been 
brought  to  a  standstill  within  a  dlstaius  o£ 
100  feet. 
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The  only  otber  evidence  offered,  relating 
to  the  accident,  was  the  testimony  of  Mrs. 
Anna  Horton,  who  stated  that  she  lived  about 
300  yards  from  the  crossing  where  the  col- 
lision occurred,  and  that  she  saw  the  train 
right  after  it  bad  passed  the  signal  post  on 
its  approach  to  the  crossing ;  that  the  whistle 
of  the  locomotive  was  not  blown  as  it  reach- 
ed the  blow  post,  but  was  blown  one  time 
only,  about  half  way  between  the  blow  post 
and  the  crossing;  that  the  train  was  going 
unnsnally  fast,  at  a  probable  rate  of  35  or 
40  miles  per  hour ;  and  that  she  was  attract- 
ed by  its  making  a  most  unusual  noise. 
Whether  the  signal  referred  to  by  her  was 
given  after  the  danger  to  the  decedent  had 
been  discovered,  and  the  unusual  noise  re- 
ferred to  was  occasioned  by  an  attempt  to 
step  the  train  after  that  time,  Is  a  matter  of 
conjecture  only.  There  was  evidence  show- 
ing that  the  earnings  of  decedent  at  the  time 
of  his  death  amounted  to  $2,500  per  year, 
with  the  reasonable  prospect  of  increased 
earning  capacity,  '  and  that  hia  health  at 
that  time  was  good. 

No  evidence  was  introduced  on  behalf  of 
the  defendant,  and  a  motion  for  nonsuit 
having  been  made  and  refused,  at  the  concla- 
slon  of  the  plaintifTs  testimony,  the  case 
was  submitted  to  a  Jury,  who  found  for  the 
plaintiff  in  the  sum  of  $15,000.  Counsel  for 
the  defendant  made  a  motion  for  a  new  trial 
upon  the  usual  grounds,  and  upon  the  further 
ground  that  the  court  erred  in  charging  con- 
junctively sections  4426  and  2781  of  the 
Civil  Code  of  1910,  the  charge  of  the  court 
being  as  follows : 

"No  person  shall  recover  datnagea  from  a  rail- 
road company  for  injury  to  himself  or  bis  prop- 
erty, where  the  same  is  done  by  his  consent,  or 
is  caused  by  bis  own  negligence.  If  the  com- 
plainant and  the  agent  of  the  company  are  both 
at  fault,  the  former  may  recover,  but  the  dam- 
age shall  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  default  attributable  to  him. 
If  the  plaintiCTs  husband  by  ordinary  care  could 
have  avoided  the  consequences  to  himself  caused 
by  the  defendant's  alleged  negligence,  plaintiff 
is  not  entitled  to  recover,  but  in  other  cases  the 
defendant  would  not  be  relieved,  altbough  the 
plaintiff's  husband  may  in  some  way  have  con- 
tributed to  the  alleged  injury  sustained." 

Error  is  assigned  on  the  ground  that,  in 
charging  these  two  sections  together,  the 
court  confused  and  misled  the  Jury,  and  caus- 
ed them  to  believe  that  the  negligence  or 
want  of  ordinary  care  on  the  part  of  de- 
ceased was  to  be  considered  only  in  the  re- 
duction of  damages ;  that  the  Jury,  being  mis- 
led by  said  charge,  did  not  consider  that  if 
it  appeared  that  the  deceased,  by  the  exer- 
cise of  ordinary  care,  could  have  prevented 
the  injury  although  the  railroad  was  negli- 
gent, the  plaintiff  could  not  recover;  and 
that  the  stating  of  these  two  sections  of  the 
Code  in  immediate  connection  and  without 
explanation,  confused  two  separate  and  dis- 
tinct defenses,  and  was  calculated  to  mislead 
the  Jury. 

[2,  3]  1.  While  at  common  law,  If  the  neg- 


ligence of  the  plaintiff  contributed  to  the 
injury,  he  could  not  recover,  in  this  state  the 
liability  of  railroad  companies  for  Injury 
done  by  them  to  persons  or  property  has  been 
modified,  bo  that  the  law  governing  such  lia- 
bility is  as  follows;  Under  the  provisions  of 
section  2781  of  the  Civil  Code,  no  person 
shall  recover  damages  from  a  railroad  com- 
pany for  Injury  done  to  himself  or  his  prop- 
erty, where  the  same  is  done  by  his  consent 
or  is  caused  by  his  own  negligence.  If  the 
complainant  and  the  agent  of  the  company 
are  both  at  fault,  the  former  may  recover,  but 
the  damages  shall  be  diminished  by  the  Jury 
in  proportion  to  the  amount  of  default  at- 
tributable to  him.  The  doctrine  usually  re- 
ferred to  as  that  of  contributory  negligence 
is  not  the  law  of  this  state,  inasmuch  as  that 
term,  properly  used,  expresses,  not  such  neg- 
ligence as  would  diminish,  but  only  such  neg- 
ligence as  would  preclude,  a  recovery.  The 
doctrine  which  here  obtains  can  be  and  la 
more  accurately  and  properly  designated  as 
that  of  comparative  negligence.  Western  & 
A.  R.  Co.  V.  Ferguson,  113  Ga.  712,  39  S.  E. 
306,  54  U  R.  A.  802 ;  Christian  v.  Macon  Ry. 
&  Lt  Co.,  120  Ga.  314,  47  8.  E.  923 ;  Ga.  & 
Fia.  Ry.  V.  Newton,  140  Ga.  463,  T9  S.  E.  142; 
LouisviUe  &  N.  R.  Co.  v.  Stafford  (Sup.)  91  S. 
E.  29. 

[4]  Thus,  if  the  plaintiff  and  the  defendant 
were  both  negligent,  the  former  can  recover, 
unless  his  negligence  was  equal  to  or  greater 
than  the  negligence  of  the  defendant,  except 
that  this  rule  is  further  qualified  by  the  pro- 
visions of  section  4426  of  the  Civil  Code, 
which  provides  that  if  the  plaintiff,  by  ordi- 
nary care,  could  have  avoided  the  conse- 
quences to  himself  caused  by  the  defendant's 
negligence,  he  Is  not.  In  such  event,  entitled 
to  recover.  Western  ft  A.  R.  Co.  v.  Ferguson, 
113  Ga.  712,  39  S.  E.  306,  64  U  R.  A.  802; 
Ga.  -R.  Co.  V.  Neely,  56  Ga.  644 ;  Central  Ry. 
Co.  V.  Harris,  76  Ga.  508 ;  Amerlcus  Ry.  Ca 
V.  Luckle,  87  Ga.  6,  13  S.  E.  106 ;  Briscoe  ▼. 
Railway  Co..  103  Ga.  224,  227,  28  S.  E.  638; 
Central  R.  Co.  v.  Dorsey,  106  Ga.  826,  828, 
32  S.  E.  873;  Hopkins  v.  Railway  Co.,  UO 
Ga.  85,  88,  35  S.  E.  307;  Atlanta  R.  Co.  v. 
Loftln,  86  Ga.  43,  46,  12  S.  E.  186;  Bruns- 
wick R.  Co.  V.  Gibson.  97  Ga.  489,  497,  25  & 
R  4S4;  Cain  v.  R.  Co.,  97  Ga.  298,  22  S.  E. 
918 ;  W.  &  A.  R.  Co.  V.  Bradford,  113  Ga.  276, 
38  S.  E.  823.  The  rule  stated  in  section  4426i 
however,  applies  only  where  the  defendant's 
negligence  became  apparent  to  the  person  in- 
jured, or  where,  by  the  exercise  of  ordinary 
care,  he  could  have  become  aware  of  it,  and 
he  thereafter  failed  to  exercise  ordinary  and 
reasonable  diligence  to  avoid  the  consequenc- 
es of  the  defendant's  negligence.  Bruns- 
wick R.  Co.  V.  Gibson,  97  Ga.  497,  25  S.  E. 
484;  Cen.  R.  Co.  v.  Attaway,  90  Ga.  661,  16 
S.  E.  956;  Comer  v.  Barfleld,  102.  Ga.  489, 
31  S.  B.  89;  Macon  &  I.  S.  S.  R.  Co.  v. 
Holmes,  108  Ga.  658,  30  S.  E.  663 ;  W.  ft  A.  R. 
Co.  V.  Ferguson,  113  Ga.  706,  39  S.  E.  306. 
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54  li.  R.  A.  802 ;  A.  A  W.  P.  R.  Co.  ▼.  Love- 
lace, 121  Ga.  487,  49  S.  E.  607;  Atlanta  R. 
Co.  T.  Gardner,  122  Ga.  88,  49  S.  E.  818  (4) ; 
Central  R.  Co.  v.  Pelfry,  11  Ga.  App.  122,  74 
S.  E.  854;  Collins  v.  A.  A.  B.  Corp.,  IS  Ga. 
App.  128.  78  S.  E.  944 ;  Williams  v.  Southern 
R.  Co.,  126  Ga.  711,  55  S.  E.  948. 

[S]  Thus  It  will  be  seen  that  a  plaintiff  can 
recover  partial  damages  for  injnrles  caused 
by  the  negligence  of  a  railway  company,  not- 
withstanding his  own  fault,  which  might,  in 
some  less  degree,  have  contributed  thereto, 
provided  that  ordinary  and  reasonable  caution 
was  exercised  by  plaintiff  to  avoid  the  con- 
sequences of  the  defendant's  negligence,  after 
it  had  or  should  have  become  apparent.  Or- 
dinarily the  question  of  negligence,  both  on 
ibe  part  of  the  plaintiff  and  the  defendant; 
is  an  issue  to  be  determined  by  the  Jury ;  but 
where  the  plaintiff's  petition  shows  on  its 
face  that  he  has  no  right  to  recover,  and  this 
question  is  raised  by  general  demurrer,  it  is 
the  duty  of  the  court  to  sustain  the  demurrer 
and  dismiss  the  petition.  Ga.  Pacific  R.  Co. 
V.  Richardson,  80  Ga.  727,  7  S.  E.  119;  2 
Hopkins  on  Personal  Injuries  (2d  Ed.)  p.  1074, 
!  521,  citing  HIU  v.  L.  te  N.  R.  Co.,  124  Ga. 
243,  52  S.  B.  651,  8  L.  R.  A.  (N.  S.)  432 ;  Free- 
man V.  Savannah  Electric  Co.,  130  Ga.  451, 
GO  8.  E.  1042.  If,  therefore,  the  allegations 
of  the  plaintiff's  petition  should  themselves 
disclose  the  fact  that  the  collision  was 
brought  about  by  the  violation,  on  the  part 
of  the  decedent,  of  the  statute  of  this  state 
governing  the  operation  of  automobiles,  such 
fault  on  his  part  would  constitute  negligence 
per  se,  and,  if  such  negligence  was  the  prox- 
imate cause  of  the  injury,  would  bar  a  re- 
covery in  a  suit  by  his  widow. 

[6, 7]  The  act  of  1910  governing  the  opera- 
tion of  automobiles  In  this  state  (Acts  1910, 
p.  90,  f  5),  provides: 

"No  person  shall  operate  a  machine  on  any  of 
the  highways  of  this  state  as  described  in  this 
act  at  a  rate  of  speed  greater  than  is  reason- 
able and  proper,  having  regard  to  the  traffic 
and  use  of  such  highway,  or  so  as  to  endanger 
the  life  or  limb  of  any  person  or  the  safety  of 
any  property,  and  upon  approaching  a  bridge, 
[curve,]  dam,  high  embankment,  sharp  curve,  de- 
scent or  crossing  of  intersecting  highways  and 
railroad  crossings,  the  person  operating  the  ma- 
chine shall  have  it  under  control  and  operate  it 
at  a  speed  not  greater  than  six  miles  per  hour." 

It  is  insisted  by  counsel  for  the  plaintiff 
In  error  that  the  petition  of  the  plaintiff 
shows  on  its  face  that  the  Injury  was  occa- 
sioned by  the  violation  on  the  part  of  the  de- 
cedent of  these  provisions  of  the  act.  In  that 
he  was  guilty  of  negligence  per,  se.  In  driv- 
ing the  automobile  down  the  descent  referred 
to  without  having  It  under  control,  and  at  a 
rate  of  speed  greater  than  6  miles  per  hour, 
and  farther  that  he  was  guilty  of  negligence 
per  se  under  the  statute  In  that  he  in  like 
manner  approached  the  railroad  crossing 
where  the  accident  occurred.  The  act  of  1910 
regulating  the  driving  of  automobiles  on  the 
public  highways  in  no  wise  supersedes  the 


law  governing  the  liability  of  a  railway  com- 
pany for  injuries  to  persons  driving  such 
machines,  other  than  to  render  the  nonob- 
servance  of  certain  duties  therein  Imposed 
negligence  per  se.  The  act  recognizes  that 
the  drivers  of  automobiles  have  equal  right 
to  the  use  of  public  highways  with  other  per- 
sons, but  it  provides  that  this  right  shall  be 
exercised  In  the  manner  by  It  prescribed,  and 
the  failure  to  comply  with  the  requirements 
prescribed  by  the  act  constitutes  negligence 
as  a  matter  of  law.  Sheppard  v.  Johnson,  11 
Ga.  App.  280,  75  S.  B.  348.  But  we  know  of 
no  distinction  recognized  by  law  whereby  the 
right  of  plaintiff  to  recover  on  account  of 
his  negligence  Is  affected  to  a  greater  or  less 
degree,  according  as  such  negligence  may  be 
adjudged  as  such,  or  whether,  when  the  fact 
is  proved,  negligence  follows  as  a  matter  of 
law ;  the  sole  distinction  between  ordinary 
negligence  and  negligence  per  se  being  that 
in  cases  of  ordinary  negligence  there  must  be 
an  adjudication  as  to  whether  or  not  a  prov- 
ed fact  constitutes  negligence,  whereas,  when 
an  act  la  shown  to  have  been  committed  or 
omitted  in  violation  of  law,  it  necessarily 
follows  that  the  act  constitutes  negligence, 
and  this  has  been  designated  as  negligence 
per  se. 

Analyzing  the  provisions  of  section  5  of 
this  law  regulating  the  driving  of  automo- 
biles, we  find  the  requirements  of  that  sec- 
tion to  be  as  follows:  (1)  No  person  shall 
operate  a  machine  on  any  of  the  highways  of 
this  state  at  a  rate  of  speed  greater  than  is 
reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  the  highway.  (2)  No  per- 
son shall  operate  a  machine  on  any  highway 
of  this  state  so  as  to  endanger  the  life  or 
limb  of  any  person  or  the  safety  of  any  prop- 
erty. (3)  On  approaching  a  bridge,  dam,  high 
embankment,  sharp  curve,  descent,  or  crossi- 
ing  of  Intersecting  highways  and  railroad 
crossings,  the  person  operating  a  machine 
shall  have  It  under  control  and  operate  it  at 
a  speed  not  greater  than  six  miles  per  hour. 
It  Is  manifest  that  In  the  first  two  provi- 
sions of  this  section,  as  we  have  divided  it 
for  tile  purpose  of  discussion.  It  is  a  question 
of  fact  for  the  Jury,  and  not  one  of  law  for 
the  court,  whether  a  person  is  operating  such 
a  machine  at  a  rate  of  speed  greater  than  is 
reasonable  and  proper,  or  so  as  to  endanger 
life,  limb,  or  property.  In  the  case  of  Em- 
pire Life  V.  Allen,  141  Ga.  414,  81  S.  E.  120, 
and  In  the  case  of  Hayes  v.  State,  11  Ga. 
App.  371,  75  S.  E.  523,  these  provisions  are 
declared  to  be  too  uncertain  and  Indefinite  in 
their  terms  to  be  capable  of  penal  enforce- 
ment, although  the  measure  of  care  prescrib- 
ed in  the  act  Is  sufficient  to  furnish  a  rule 
of  dvll  conduct  Strickland  v.  Whatley,  142 
Ga.  802,  83  S.  B.  856. 

[8, 1]  Ciomlng  now  to  the  third  division  of 
section  6,  we  find  it  provided,  among  other 
requirements,  that  the  driver  of  an  automo- 
bUe,  in  approaching  a  desc^l^grnjg^J^i^^j^ 
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crosalng,  Shall  have  his  machine  nnder  con^ 
trol,  and  operate  it  at  a  rate  of  speed  not 
greater  than  6  miles  per  boar.  The  statnte 
being  penal,  a  strict  construction  Is  required. 
See  Benfroe  v.  Colquitt,  74  Ga.  618;  Atlanta 
V.  White  &  Krels,  33  Ga.  229.  It  will  be  ob- 
served that  the  statute  provides  that  on  ap- 
proaching a  descent  in  the  road,  or  a  railway 
crossing,  the  rules  provided  must  be  observ- 
ed. Ihe  statute  does  not  In  fact  require 
that  a  speed  of  6  miles  per  hour  shall  be 
maintained  while  the  machine  is  making  the 
descent  of  a  bill  or  incline;  and  we  think 
this  construction  is  based  upon  good  reason, 
the  object  of  the  statute,  in  this  respect,  being 
to  require  the  traveler,  on  aj^roaching  the 
crest  of  a  hill,  and  before  commencing  the 
descent,  to  slow  down  his  car  in  order  to  as- 
certain whether  some  other  person,  whom  he 
conld  not  theretofore  discern,  might  be  using 
the  highway  oa  its  incline.  If,  however,  this 
requirement  of  the  law  be  complied  with, 
there  is  nothing  therein  contained  necessitat- 
ing the  traveler  to  maintain  such  a  reduced 
speed  down  the  incline,  in  the  absence  of 
some  special  cause  therefor.  We  therefore 
do  not  think  that  as  a  matter  of  law  the  fact 
that  the  decedent  might  have  descended  the 
incline  just  prior  to  the  accident  at  a  greater 
speed  than  6  miles  per  hour  could  be  adjudg- 
ed negligence  per  se.  The  statute,  however, 
further  requires  that,  in  approaching  a  rail- 
way crossing,  such  reduced  speed  shall  be 
maintained,  and  that  the  driver  of  the  ma- 
chine must  in  Bndx  case  have  his  car  under 
contPoL 

Counsel  for  the  plaintiff  in  error  analogizes 
these  requirements  of  the  automobile  statute 
to  those  governing  railroads  under  the  blow 
post  law  (Civil  Code,  {  2675).  That  section 
provides  as  follows : 

"There  must  be  fixed  on  the  line  of  s&id  roads, 
and  at  the  distance  of  400  yards  from  the  cen- 
ter of  each  of  such  road  crossings,  and  on  each 
side  tlicrcof,  a  post,  and  the  engineer  shall  be 
required,  whenever  be  shall  arrive  at  either 
of  said  posts,  to  blow  the  whistle  of  the  loco- 
motive until  it  arrives  at  the  public  road,  and 
to  simultaneously  check  and  keep  checking  the 
speed  thereof,  so  as  to  stop  in  time  should  any 
person  or  thing  be  crossing  said  track  on  said 
poad." 

It  Is  argued  by  counsel  that  the  clear  in- 
tent of  the  automobile  statute  necessarily  re- 
qtiires  the  driver  of  such  a  machine,  in  ap- 
proaching a  railroad  crossing,  to  be  able  to 
stop  bis  car  before  reaching  the  crossing, 
should  It  at  any  time  be  necessary  to  do  so 
to  prevent  a  collision,  Just  as  it  is  specifically 
■provided  in  the  case  of  trains.  It  wiU  be 
observed  that  the  statute  applying  to  railway 
companies  prescribes  the  exact  distance  at 
which  the  engineer  shall  commence  to  check 
his  train,  and  specifically  requires  him  to  be 
able  to  stop  it  before  reaching  the  crossing, 
should  circumstances  require,  whereas  the 
statute  for  the  regulation  of  the  approadi  of 
automobiles  to  such  crossings  is  indefinite 
as  to  the  point  at  which  the  speed  shall  be 


reduced  and  does  not  by  its  terms  require 
that  the  driver  must  be  able  to  stop  the  auto- 
mobile before  reaching  the  crossing.  It  la 
strongly  insisted,  however,  that  the  only  rea- 
sonable purpose  of  the  statute  in  regulating 
the  speed  of  the  car  and  requiring  it  to  be 
under  control  on  approaching  a  crossing  must 
be  to  require  the  driver  to  be  able  to  stop  it 
before  reaching  the  crossing,  should  emer- 
gency require. 

[10]  Under  the  i>etition  in  the  instant  case 
the  car  was  driven  at  a  rate  of  speed  of 
about  12  miles  per  hour  until  it  approached 
within  89  feet  of  the  railroad  track,  after 
which,  it  appears  the  driver  of  the  car  used 
every  possible  endeavor  to  avoid  a  collision 
with  the  train,  and  so  reduced  the  speed  of 
the  automobile  as  to  almost  prevent  the  col- 
lision. The  contention  of  the  plaintiff  in  er- 
ror is  that  the  speed  should  have  been  re- 
duced in  approaching  the  crossing  at  a  dis- 
tance greater  than  89  feet,  for  the  reason 
that  the  facts  set  forth  show  that  89  feet 
was  not  a  sufficient  distance  in  which  the 
car  could  be  brought  to  a  stop,  and  therefore, 
as  a  matter  of  law,  the  court  should  have 
held  that  the  car  approached  the  crossing  at 
an  excessive  speed,  and  was  not  at  that  time 
under  the  control  of  the  driver.  This  con- 
tention is  earnestly  and  ably  presented  by 
counsel,  and  the  conclusion  we  have  reached 
has  not  been  arrived  at  without  dlfliculty. 
If,  however,  we  should  accept  the  reasoning 
of  counsel  in  this  contention,  and  decide  that 
the  petition  should  have  been  dismissed,  be- 
cause, as  a  matter  of  law,  the  conduct  of  the 
plaintiff  constituted  such  negligence  per  se 
as  would  bar  his  recovery,  then  it  would  in- 
deed be  difficult  to  conceive  where,  under 
this  principle,  the  driver  of  an'  automobile 
would  be  entitled  to  Recover  by  virtue  of  any 
degree  of  negligence  on  the  part  of  the  rail- 
road in  violating  its  duties  pertaining  to  the 
approach  of  trains  to  public  crossings.  The 
logic  of  such  a  ruling  would  be  to  require 
such  a  driver  in  all  cases  and  at  all  times 
to  be  in  a  position  to  bring  his  car  to  a  stop 
before  arriving  at  a  crossing,  and  in  fact 
actually  so  to  do  whenever  necessary  to 
avoid  the  consequences  of  the  company's  neg- 
ligence. Such  a  construction  takes  into  ac- 
count nothing  of  the  doctrine  of  comparative 
negligence,  takes  from  the  Jury  all  right  to 
determine  whether  the  negligence  of  the  de- 
cedent constituted  the  proximate  cause  of  the 
injury,  and  leaves  entirely  out  of  account  all 
question  as  to  the  exercise  of  proper  pru- 
dence on  the  part  of  decedent  after  the  neg- 
ligence of  the  defendant  had  been,  or  should 
have  been,  discovered. 

We  are  therefore  brought  to  the  conclusion 
that  the  opinion  rendered  on  November  18, 
1916,  by  our  Supreme  Court  in  the  case  of 
L.  &  N.  It  Co.  V.  Stafford,  91  S.  E.  29,  must 
control  our  decision  in  the  present  case.  In 
the  case  Just  referred  to  the  facts  as  out- 
lined are  in  many  respects  Identical  with 
those  of  the  inrt^ntjcag^^  ^6^^  «««' 
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yraa  assigned  on  a  refasal  of  the  conrt  to 
charge  as  follows: 

"If  yon  find  from  the  evidence  in  this  case  that 
the  plaintiff  did  not  have  his  automobile  under 
control,  or  was  operating  it  at  a  rate  of  speed 
greater  than  0  milee  per  hour,  at  the  time  he 
approached  the  railroad  crossing,  then  I  charge 
you  that  in  either  event  he  would  not  be  in  the 
exercise  of  ordinary  cnre  for  his  safety,  and 
would  not  be  entitled  to  recover  in  this  case,  and 
your  verdict  irould  be  for  the  defendant." 

Mr.  Justice  Atkinson  in  the  opinion  speaks 
as  follows: 

"The  request  to  charge  does  not  properly  ap- 
ply these  principles  to  the  facts  of  tiie  case.  The 
railroad  company  might  be  negligent  per  se  in 
violating  the  dty  ordinance  and  the  statute  in 
regard  to  running  trains  over  public  crossings, 
and  the  plaintiff  might  be  negligent  per  se  in 
violating  the  statute  in  regard  to  running  au- 
tomobiles -while  approaching  and  crossing  rail- 
road tracks;  but  it  would  not  necessarily  fol- 
low tbat  the  negligence  of  the  plaintiff  would  be 
the  proximate  canse  of  the  injury,  or  that  it 
would  be  as  great  as  that  of  the  defendant,  or 
that  the  plaintiff  by  the  exercise  .of  ordinary 
care  could  have  avoided  the  consequence  of  the 
defendant's  negligence  after  it  commenced  or 
became  apparent,  or  the  drcumatances  would 
l.ave  afforded  reason  to  apprehend  its  existence. 
The  question  of  negligence  and  the  degree  of 
negligence  of  the  respective  parties  would  be 
for  the  jury  under  the  particular  facts.  The 
railroad  company  could  be  guilty  of  negligence 
per  Be,  under  the  dty  ordinance,  in  failing  to 
toll  the  bell  and  In  running  its  train  over  the 
crossing  at  a  speed  slightly  over  5  miles  i>er 
hour;  but  the  jury  could  say  that  it  would  be 
puilty  of  a  greater  degree  of  negligence  by  fail- 
ing to  toll  the  bell,  and  in  running  the  train  over 
the  crossing  at"  a  speed  of  "25  or  30  miles  per 
hour.  And  the  plaintiff  would  be  guilty  of  negli- 
gence per  se  in  approaching  the  crossing  at  a 
greater  rate  of  speed  than  the  statute  prescribed, 
but  the  degree  of  his  negligence  would  in  all 
cases  depend  on  the  drcumatances.  If  there  was 
no  train  in  the  vidnity,  no  danger  from  disobey- 
ing the  statute  would  »ist.  If  not  otherwise 
negligent,  his  negligence  would  consist  in  dis- 
obeying the  statute.  As  the  drcumstances  might 
enhance  the  dangier,  his  negligence  would  in- 
crease; but  whether  it  should  bar  a  recovery 
under  the  drcumstances  must  be  left  to  the  jury. 
So,  also,  the  time  when  the  negligence  of  the 
defendant  came  into  existence  and  was  apparent, 
or  should  have  been  apprehended,  and  whether 
after  it  became  so  the  plaintiff  by  the  ezerdse 
of  ordinary  care  could  nave  avoided  the  conse- 
quences thereof  to  himself,  were  questions  for 
tne  jury.  The  evidence  reported  in  the  state- 
ment of  facta,  concerning  the  drcumstances  in 
which  the  injury  was  committed,  was  not  suf- 
fident,  under  the  application  of  the  foregoing 
prindples,  to  take  the  case  from  the  jury.  As 
the  requested  charge,  it  given,  would  have  in- 
vaded the  province  of  the  jury,  it  was  properly 
refused." 

For  the  reasons  which  we  have  stated  and 
In  the  light  of  the  decision  of  our  Supreme 
Court  just  quoted  from,  we  think  the  trial 
jodge  did  not  err  In  overruling  the  general 
demurrer.  The  request  of  counsel,  under 
the  provisions  of  section  6356  of  the  Civil 
Code,  that  the  Supreme  Court  be  asked  to 
overrule  or  modify  its  niUng  In  the  case  of 
L.  ft  N.  R.  B.  T.  Stafford,  supra.  Is  denied. 

[11]  2.  The  error  complained  of  in  the  mat- 
ter of  overruling  the  spedal  demurrers  not 
having  been  in  any  wise  argued  by  counsel 


In  their  bziets,  under  tbe  rulings  of  this 
court  these  contentions  must  be  treated  as 
abandoned. 

[12]  3.  There  was  no  error  committed  by 
the  trial  Judge  In  the  charge  complained  of 
In  the  fourth  ground  of  tbe  amended  motion 
for  new  trlaL  Mr.  Justice  Hill,  in  the  case 
of  Cent  of  Ga.  R.  Co.  v.  Brown,  138  Ga.  107, 
74  S.  E.  839(3),  has  thoroughly  discussed 
tbe  question  there  raised,  and,  after  distin- 
guishing certain  earlier  decisions  of  tbe  Su- 
preme Court,  has  shown  such  a  charge  as 
tbat  here  complained  of  to  be  without  error. 

[13]  4.  The  testimony  amply  supported  the 
verdict,  and  there  was  no  error  In  refusing 
to  set  same  aside  for  lack  of  evidence,  or. on 
the  ground  that  tbe  amoimt  of  tbe  recovery 
was  excessive. 

Judgment  affirmed. 

BROTLES,   P.   X,  and   BLOODWOBTH, 

J.,  concur. 

an  N.  c.  WO) 
BROWN  T.  TATLOB.    (No.  lllj 

(Supreme  Court  of  North  Carolina.    Feb. 
28,  1917.) 

Apfeai.  an n  Bbbob  4=3624— Cask  or  Afpkai. 

— STIPUI.ATI0NS. 

Where  on  plaintiff's  motion  to  strike  from 
the  record  the  case  on  app^l  on  the  grotmd 
that  it  had  not  been  served  in  time  defendant 
moved  for  certiorari  that  the  case  might  be  set- 
tled and  filed,  affidavits  alleging  an  agreement 
of  plaintifTs  counsel  extending  the  time  for 
service,  such  affidavits  not  having  been  denied, 
will  be  considered,  and  certiorari  la  allowable, 
though  the  court  will  not  pass  on  affidavits  and 
determine  whether  an  oral  agreement  which  is 
denied  has  been  made. 

[EM  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  2787-^&.] 

Action  between  H.  Q.  Brown  and  S.  C.  Tay- 
lor. On  motion  by  plaintiff  to  strike  out 
from  tbe  record  the  case  on  appeal  on  tbe 
ground  tbat  It  was  not  served  In  time,  and 
to  affirm  the  Judgment  Defendant's  motion 
for  certiorari  allowed. 

W.  a  O'B.  Boblnson  ft  Son,  of  Goldsboro, 
for  plaintiff.  Langston,  Allen  ft, Taylor,  of 
Goldsboro,  and  Stevens  ft  Beasley,  of  Eenans- 
vllle,  for  defendant 

PEB  CURIAM.  The  plaintiff  moves  In 
this  court  to  strike  out  from  the  record  the 
case  on  appeal  on  the  ground  that  it  was  not 
served  in  time,  and  to  affirm  the  judgment 
The  defendant  moves  for  a  certiorari  in  or- 
der tbat  tbe  case  on  appeal  may  be  settled, 
and  filed  affidavits  showing  an  agreement  of 
one  of  the  counsel  of  the  plaintiff  extending 
the  time  for  service  of  case  on  appeal.  No 
affidavit  of  counsel  with  whom  the  agreement 
is  alleged  to  have  been  made  has  been  filed. 

The  motion  of  the  plaintiff  is  denied,  and 
the  motion  for  a  certiorari  is  allowed,  be- 
cause, while  we  will  not  pass  on  affidavits 
and  determine  whether  an  oral   agreement 
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wblch  Is  denied  bas  been  made,  we  do  con- 
sider afBdavlts  showing  an  agreement,  wblch 
are  uncontradicted.  Sondley  y.  AsbevlUe, 
112  N.  C.  694,  17  S.  B.  534. 

The  plaintiff  Is  allowed  20  days  after  this 
opinion  is  certified  to  the  superior  court  to 
serve  his  case  on  appeal,  or  exceptions  to  the 
defendant's  case. 

(173  N.  C.  698) 

liEGGETT  V.  ATLANTIC  COAST 
LINE  R.  R.    (No.  58.) 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1917.) 
Tbial   €=»295(7)— Instbuctions— Oonsideba- 

TioH  AS  A  Whole. 
The  charge  to  the  jury  must  be  considered  as 
R  whole,  and,  when  so  construed,  if  it  presents 
the  law  fairly  and  correctly,  It  will  afford  no 
ground  for  reversing  the  judgment,  though  some 
of  the  expressions,  when  standing  alone,  might 
be  regarded  as  erroneous ;  hence,  in  an  action 
against  a  railroad  company  for  the  death  of  a 
passenger  intending  to  take  its  next  scheduled 
train,  the  reference  to  facts  tending  to  estab- 
lish contribntoi^  negligence  upon  the  part  of 
deceased  in  an  instruction  submitting  the  ques- 
tion of  defendant's  negligence  was  harmless, 
where  the  jury  were  correctly  charged  that  if 
defendant  was  negligent  in  the  particulars  stat- 
ed, and  such  negligence  was  the  proximate 
cause  of  the  death,  verdict  should  be  for  plain- 
tiff. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  709.1 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Daniels,  Judge. 

Action  by  Martha  H.  Le^ett,  executrix  of 
James  D.  Leggett,  against  the  Atlantic  Coast 
Line  Railroad.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

•  The  cause  was  before  this  court  on  a  for- 
mer appeal  by  plaintiff  from  a  judgment  of 
nonsuit  In  the  superior  court,  the  judgment 
being  set  aside  here,  and  the  general  facts 
tending  to  fix  responsibility  on  defendant 
will  be  found  stated  tn  the  opinion  on  that 
appeal,  reported  in  168  N.  C.  ,^66.  84  S.  E. 
357.  The  opinion  having  been  certified  down, 
the  cause  was  tried,  as  stated,  before  Judge 
Daniels  and  a  Jury  on  the  three  ordinary 
issties  In  suits  of  this  character: 

"(1)  Was  the  death  of  plaintiff's  testator  caus- 
ed by  the  negligence  of  defendant  company? 

"(-)  If  so,  did  deceased,  by  his  own  negli- 
gencp,  contribute  to  the  injury? 

"(3)  What  damage  is  plaintiff  entitled  to  re- 
cover, etc.?" 

Both  sides  offering  testimony,  the  court 
charged  the  Jury,  who  rendered  their  verdict 
on  the  first  issue,  "No."  Judgment  for  de- 
fendant, and  plaintiff  excepted  and  appealed. 

Critcher  &  Crltcher,  of  WllUnmston,  Win- 
ston &  Biggs,  of  Raleigh,  Wheeler  &  Martin, 
of  Willlamston,  and  Winston  &  Matthews,  of 
Wind.«ior,  for  appellant.  F.  S.  Sprulll,  of 
Rocky  Mount,  and  H.  W.  Stubbs,  of  Willlam- 
ston, for  appellee. 

PER  CURIAM.  We  have  carefully  con- 
sidered the  record,  and  the  exceptions  noted, 


and  are  of  opinion  tbat  the  cause  has  been 
tried  in  substantial  accord  with  the  prin- 
ciples laid  down  In  the  former  appeal,  and 
that  no  reversible  error  bas  been  shown. 
The  reference  of  the  court,  in  the  charge,  on 
the  first  issues,  to  certain  facts  in  evidence 
tending  to  establish  contributory  negligence, 
should  not  be  allowed  to  affect  the  result. 
The  principal  negligence  alleged  against  the 
defendant  was  a  failure  of  the  defendant  to 
provide  adequate  lights  at  the  station,  where 
the  testator  was  present  as  a  passenger  intend- 
ing to  take  Its  next  scheduled  train,  and  the 
court,  in  such  clear  and  explicit  terms,  in- 
structed the  Jury,  and  more  tban  once,  that, 
if  there  was  negligent  breach  of  duty  In  this 
respect  and  such  negligence  was  the  proxi- 
mate cause  of  testator's  death,  to  answer  the 
issue  "Yes,"  that  the  Jury  could  not  possibly 
have  been  misled,  and  the  reference  suggest- 
ed. If  mistaken,  should  not  be  held  for  re- 
versible error.  It  has  often  been  held  with  ns: 
"The  charge  to  a  jury  must  be  considered  as 
a  whole  in  the  same  connected  way  in  which  it 
was  given,  and  upon  the  presumption  that  the 
jury  did  not  overlook  any  portion  of  it.  If, 
when  so  construed,  it  presents  the  law  fairly 
and  correctly,  it  will  afford  no  ground  for  re- 
versing the  judgment,  though  some  of  the  ex- 
pressions, when  standing  alone,  might  be  re- 
garded as  erroneous."  Komegay  v.  Railroad, 
154  N.  C.  3S9,  70  S.  E.  731 ;  State  v.  Exum, 
138  N.  O.  800,  50  S.  E.  283. 

And,  considering  the  record  and  charge  in 
the  light  of  this  recognized  and  wholesome 
principle,  we  are  of  opinion,  as  stated,  that 
no  prejudicial  error  appears,  and  the  cause 
has  been  correctly  tried. 

No  error. 


on  N.  c. ») 
VAN  SMITH  BLDG.  MATERTAI,  CO.  ▼. 
TARBORO  HARDWARE  CO. 
(No.  62.) 

(Supreme  Court  of  North  Carolina.     Feb.  28, 
1917.) 

1.  Justices  or  the  Peace  ®=397— Pleadino — 
Verification. 

Revisal.  1905,  {  488,  which  provides  that 
when  any  pleading  is  verified  every  subsequent 
pleading,  except  a  demurrer,  _  must  be  verified, 
hut  which  by  its  terms  applies  only  to  courts 
of  record,  does  not  require  verified  pleadings  in 
an  action  begun  before  a  justice  of  the  peace, 
the  pleadings  in  which  may  be  either  written  or 
oral  under  section  1458. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  333.] 

2.  Justices  or  the  Peace  4=»97— "VcBinEo 
Complaint"— Account. 

A  paper  consisting  of  a  statement  of  an 
account  owing  by  defendant  to  plaintiff,  verified 
by  plaintiff,  which  docs  not  state  the  title  nf 
the  cause,  the  name  of  the  court,  the  name  of 
the  county,  or  the  names  of  the  parties,  as  re- 
quired in  complaints  by  Revisal  1905,  {  467, 
Is  not  a  verified  complaint  within  section  488. 
providing  that  when  any  pleading  is  verified, 
every  subsequent  pleading  except  a  demurrer 
must  be  verified. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  333.] 
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Appeal  from  Superior  Conrt,  Edgecombe 
County;  Allen,  Judge. 

Action  by  the  Van  Smith  Building  Material 
Company  against  John  R.  Pendee,  trading  as 
the  Tarboro  Hardware  Company.  Plaintiff's 
motion  in  the  superior  court  on  appeal  from 
a  Justice  of  the  peace  for  Judgment  on  the 
pleadings  denied,  and  he  appeals.    Affirmed. 

This  Is  an  action,  commenced  before  a  Jus- 
tice of  the  peace,  to  recover  $165.  The  plain- 
tiff filed  the  following  paper  before  the  Jus- 
tice of  the  peace: 

"Complaint. 

"Van  Smith  Building  Material  Co., 

"Dealers  in  Lime,  Cement,  Plaster  and  AH 
Building  Material. 
"Charleston,  S.  C,  Feby.  4, 1915. 

"Car  No.  31516  A.  C.  L. 

"Sold  to  Tarboro  Hdw.  Co.,  Tarboro,  N.  C. 
1.W  bbls.  (600  sks.)  Dexter  cement  Price,  |1.10. 
$165. 

"State  of  North  Carolina,  County  of  Charles- 
ton. 

"Personally  appeared  before  me.  Van  Smith, 
who,  being  duly  sworo,  says  that  of  his  own 
knowledge  the  foregoing  account  is  just  and  cor- 
rect, and  that  no  part  thereof  has  been  paid, 
and  said  Tarboro  Hardware  Co.  is  now  justly 
due  Van  Smith  Building  Material  Co.  the  sum 
of  one  hundred  and  sixty-five  dollars,  with  in- 
terest from  sixty  days  from  date  of  invoice, 
which  is  April  B,  1915,  date  of  invoice  being 
Feby.  4,  1915.  D.  Van  Smith. 

"Subscribed  and  sworn  to  before  me  this  14th 
day  of  June,  1916. 

"Given  under  my  band  and  notarial  seal. 
"E.  P.  Campbell, 

"[Notary  Seal.]  Notary  Public  for  S.  C 

"My  commission  expires " 

And  the  defendant  In  person,  in  open  court, 
orally  denied  liability.  The  action  was  tried 
before  the  Justice  and 'the  statement  of  the 
pleadings  In  the  return  Is  as  follows: 

"Plaintiff  complained  as  per  verified  account 
filed.     Defendant  denies  liability." 

The  Justice  rendered  Judgment  In  favor  of 
the  plaintiff  for  $120.50  and  costs,  from 
which  the  plaintiff  appealed.  In  the  superior 
conrt  the  plaintiff  moved  the  court  to  re- 
qnire  the  defendant  to  flle  an  answer  to  the 
verlfled  complaint  of  plaintiff,  setting  up  any 
defense  he  may  have  to  such  action.  Motion 
refused.  Plaintiff  excepted.  The  plaintiff 
then  tendered  Judgment  in  his  favor  for  $165, 
with  Interest  from  April  5,  1915,  and  for 
costs,  which  bis  honor  refused  to  sign,  and 
he' excepted  and-api>ealed. 

Jas.  U.  Norfleet,  of  Tarboro,  for  appellant 

ALLEN,  J.  The  motions  of  the  plaintiff 
are  predicated  upon  the  idea  that  a  verified 
complaint  has  been  filed,  and  that  the  defend- 
ant must  therefore  flle  a  verified  answer. 

(1)  The  statute  (Revlsal,  |  488),  which  pro- 
vides that  when  "any  pleading  is  verified, 
every  subsequent  pleading,  except  a  demur- 
rer, must  be  verified,"  applies  by  its  terms 
only  to  courts  of  record,  and  a  court  of  a 
fustice  of  the  peace  is  not  only  not  a  court  of 


record  (Reeves  t.  DavlS,  80  N.  C.  209;  Wil- 
liams V.  Bowling,  111  N.  C.  296,  16  S.  E.  176), 
but  it  Is  expressly  provided  that  the  plead- 
ings In  that  court  may  be  "written  or  oral" 
(Revlsal,  §  1458). 

[2]  If,  however,  It  be  conceded,  as  the 
plaintiff  contends,  that  the  statute  (Revlsal, 
f  488)  applies  and  that  a  verified  answer 
must  be  filed  in  all  cases  when  the  complaint 
is  verified,  he  cannot  take  advantage  of  the 
position  because  he  has  not  filed  a  verlfled 
complaint  The  paper  called  a  complaint 
does  not  state  the  titVe  of  the  cause,  the  name 
of  the  court  the  name  of  the  county,  or  the 
names  of  the  parties,  as  required  in  com- 
plaints by  section  467  of  the  Revlsal,  and  Is 
properly  designated  by  the  Justice  In  his  re- 
turn as  a  "verlfled  account"  which  may  be 
used  as  evidence  under  Revlsal,  §  1625.  Nor 
is  It  verlfled  as  a  complaint  Pell's  Revlsal, 
§  480,  and  cases  cited. 

It  follows  that  the  oral  plea  of  the  de- 
fendant denying  liability,  raised  an  Issue 
which  could  only  be  determined  by  a  Jury, 
and  that  the  plaintiff  was  not  entitled  to 
have  an  additional  pleading  filed,  nor  to 
Judgment 

Afilrmed. 

(173  N.  C.  6») 

PALMER  et  al.  v.  LATHAM.     (No.  106.) 

(Supreme  Court  of  North  Carolina.     Feb.  28, 
1917.) 

1.  MoBTOAOES  <8=>350  —  PowKB  ov  Sale  — 
ri.ACE  OF  Sale. 

A  sale  of  land  at  the  courthouse  door  ot 
Moore  county  is  valid  under  a  mortgage  pro- 
viding that  on  default  land  shall  be  sold  "at 
the  conrthouse  door  in  Moore,"  though  at  the 
time  of  sale  land  had  been  placed  in  new  county 
of  Lee  formed  after  mortgage  was  given;  Re- 
vlsal 1905,  {  641,  on  execution  sales,  not  being 
applicable,  and  section  1042  not  precluding  stip- 
ulations by  the  parties  as  to  place  of  sale. 

[E>d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  }  1048.] 

2.  MORTGAOES  €=3330 — Salk  Urdkb  Poweb — 
Betboai'uvb  Statute. 

A  statute  changing  the  place  of  sale  cannot 
apply  to  mortgages  on  land  executed  before  the 
enactment. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1014.] 

Appeal  from  Superior  Court,  Lee  County; 
Bond,  Judge. 

Action  by  John  Palmer  and  others  against 
J.  E.  Latham  to  test  validity  of  a  mortgage 
foreclosure  sale  of  land.  Judgment  for  de- 
fendant, and  plaintiffs  appeaL    Affirmed. 

Hoyle  &  Hoyle,  of  Sanford,  for  appellants. 
Seawell  &  Mllliken,  of  Sanford,  for  appellee. 

CLARE,  C.  J.  [1]  The  only  question  pre- 
sented is  the  validity  of  a  sale  of  land  at  the 
courthouse  door  In  Moore  county  under  a 
mortgage  which  provided  that  In  case  of  de- 
fault It  should  be  sold  "at  the  courthouse 
door  In  Moore."  At  the  time  the  mortgage 
was    executed    (In    1906)    the    land    lay    in 
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Moore  county,  but  prior  to  the  time  of  sale 
On  1916)  it  bad  been  pIAced  in  the  new 
county  of  Lee.  There  is  no  allegation  of 
bad  faith;  the  sole  contention  of  plain- 
tiff being  Uiat  the  land  should  have  been  ad- 
vertised and  sold  at  the  courthouse  door  in 
Lee. 

In  Mclver  v.  Smith,  118  N.  O.  73,  23  S.  E. 
071,  the  court  held  that  the  place  designated 
for  the  sale  under  the  power  sale  in  a  mort- 
gage controls.  The  appellant  contends  that 
mortgage  sales  are  now  goremed  In  this  re- 
spect by  Revlsal,  i  641, 'which  has  been  en- 
acted since  that  decision.  But  that  section 
of  the  Bevlsal  is  under  the  head  of  "Execu- 
tion Sales"  in  the  chapter  on  "Cirll  Proce- 
dure," and  evidently  refers  to  sales  under  the 
foreclosure  of  a  mortgage  by  order  of  court 
and  other  judicial  sales.  Revisal,  {  1042,  pro- 
viding for  "Mortgage  Sales,"  specifies  that 
such  sales  should  be  advertised  at  the  court- 
house door  in  the  county  where  the  land  lies, 
but  does  not  require  that  the  sale  shall  be 
made  at  that  place;  the  object  evidently  be- 
ing to  give  notice  to  creditors  and  to  those  in 
the  neighborhood  who  would  be  most  likely  to 
purchase.  This  section  further  prescribes  the 
length  of  notice  "unless  a  shorter  time  be  ex- 
pressed in  the  contract,"  showing  that  the 
parties  caa  stipulate  as  to  the  time.  By  the 
omission  of  any  requirement  therein  as  to 
place  of  sale  that  also  is  left  open  to  contract 
The  presumption  is  that  such  sale  was  prop- 
erly advertised.  Cawfleld  v.  Owens,  129  N.  0. 
2S8,  40  S.  E.  62.  Requirements  as  to  adver- 
tising are  directory  only  (Shaffer  v.  Bledsoe, 
118  N.  O;  279,  23  S.  E.  1000),  but  requirements 
as  to  time  and  place  of  sale  are  mandatory 
(Wortham  v.  Basket,  99  N.  C.  70,  5  S.  B.  401). 
In  Eubanks  v.  Becton,  168  N.  C.  236,  73  S.  E. 
1009,  the  court  quotes  with  approval  from 
Perry  on  Trusts,  $  602: 

"If  the  power  contains  the  details,  the  parties 
bare  made  them  important,  and  no  change  can 
be  made  even  If  the  mortgagor  would  be  benefit- 
ed thereby,  nor  if  a  statute  provides  a  different 
manner." 

In  Mclver  v.  Smith,  118  N.  0.  73,  28  S.  B. 
971,  the  court  says: 

"A  mortgage  is  a  contract,  and  the  parties 
may  affix  sach  terms  and  conditions  as  they  see 
fit,  provided  creditors  or  others  interested  at  the 
time  are  not  affected  thereby." 

"If  the  power  provides  that  the  sale  is  to  be 
made  on  the  premises  or  names  any  other  place, 
of  conrse,  the  sale  must  be  notified  for  that 
place,  and  it  must  be  made  at  that  place."  Per- 
ry on  Trusts,  S  602r. 

If  a  mortgage  or  deed  of  trust  specifies  the 
place  where  the  sale  is  to  be  made,  it  must  be 
strictly  obeyed.   27  Cyc.  1476. 

[2]  In  McConneaughey  v.  Bogardus,  106  HI. 
321,  and  White  v.  Malcolm,  15  Md.  529,  it  was 
held  that  a.  statute  changing  the  place  of  sale 
cannot  apply  to  mortgages  or  deeds  of  trust 
executed  before  the  enactment.  In  Durrell  v. 
FarweU  (Tex.  dr.  App.)  27  S.  W.  795,  it  is 
held: 


"When  a  deed  of  trust  provides  that  the 
*  *  *  property  shall  be  sold  at  the  county 
seat  of  a  certain  county,  and  the  county  is  after- 
wards subdivided,  a  sale  made  at  the  county  seat 
of  one  of  the  new  counties  is  void." 

It  not  being  denied  that  this  sale  under  the 
mortgage  was  in  all  respects  regular  and  fair, 
that  there  was  a  balance  due  on  the  note  se- 
cured by  the  mortgage,  and  that  the  land 
was  sold  in  exact  accordance  with  the  terms 
of  the  power  of  sale  and  at  the  place  designat- 
ed, the  Judgment  is  affirmed. 

(ITS  N.  C.  47) 

SANDERS  et  uz.  ▼.  MAT  et  oL    (No.  89.) 

(Supreme  Court  of  North  Carolina.     Feb.  28, 
1917.) 

1.  MoBTOAOEs  €=>413— Intervention  —  £f- 
rEOT  OF  PiNAi  Judgment. 

Where,  in  suit  to  restrain  foreclosure  sale, 
judgment  of  dismissal  was  entered,  and  no  ap- 
peal was  taken,  a  trustee  under  a  subsequent 
incumbrance  could  not,  after  completion  of  the 
sale,  intervene,  the  sale  not  being  judicial,  and 
the  proceeds  not  in  custodia  legis. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1187-1201-] 

2.  JCSOMENT   <8=)217— "FlNAI,  JtrDOMIMT." 

A  judgment  is  final  which  decides  the  case 
npon  Its  merits,  without  any  reservation  for 
other  and  future  directioua  of  the  court,  so  that 
it  is  not  necessary  to  bring  the  case  again  be- 
fore the  court 

[EM.  Note.— For  othsr  cases,  see  Judgment, 
Cent  Dig.  {  394. 

For  other  definitions,  see  Words  and  Phrases, 
S^rst  and  Second  Series,  Final  Decree  or  Judg- 
ment] 

Appeal  from  Superior  Court,  Nash  Coun- 
ty;  Stacy,  Judge. 

Suit  by  J.  J.  Sanders  and  wifb  against  A. 
F.  May  and  another,  as  administrators  of 
W.  R.  Grlffln,  deceased,  in  behalf  of  the  Cit- 
izens' Bank  of  Spring  Hope,  wherein  B.  E. 
Morgan,  trustee,  petitioned  for  leave  to  in- 
tervene. Decree  denying  the  petition  and 
dismissing  the  suit,  without  prejudice  to  sep- 
arate suit  by  Morgan,  and  plaintiffs  and  in- 
tervener appeaL    Affirmed. 

Jacob  Battle,  of  Rocky  Mount,  for  appel- 
lants. O.  B.  Moss,  of  Spring  Hope,  and 
F.  S.  Sprulll,  of  Rocky  Mount,  for  appellees. 

BROWN,  J.  It  apiieara  from  the  plead- 
ings and  affidavits  in  the  record  that  on  Jan- 
uary 25,  1908,  plaintiffs  borrowed  from  the 
defendant  bank  $2,000,  and  gave  to  secure  It 
a  deed  of  trust  to  W.  H.  Griffin,  trustee,  con- 
veying three  lots  or  parcels  of  land  In  Spring 
Hope,  described  in  the  pleadings.  W.  H. 
Griffin,  trustee,  died  before  the  foreclosure 
of  the  deed  of  trust  and  A.  F.  May  and  an- 
other qualified  as  his  executors.  The  plain- 
tiffs kept  the  interest  paid  up  on  said  loan 
until  on  or  about  April  19,  1913,  at  which 
time  the  bank  demanded  its  money,  no  part 
of  which,  except  the  interest,  had  been  paid 
and  all  of  which  was  long  since  due. 

There  were  negotiations  between  plaintiff 
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and  one  H.  Ia  Griffin  for  tbe  pnrchase  o£  one 
of  tbe  lots  conveyed  In  the  deed  In  tmat, 
▼is.:  Iiot  No.  112,  block  2,  in  tbe  plot  of 
Spring  H<q)e.  At  request  of  the  plaintiff  this 
lot  alone  was  sold  nnder  the  power  contained 
in  the  deed  to  make  title,  and  according  to 
affidavit  of  Attorney  Moss,  be  Md  it  off  at 
$2,000  at  plaintiff's  request  for  OrifBn,  who, 
as  plaintiff  stated  to  Moss,  bad  agreed  to  bny 
the  property  at  that  price.  Grlffln  refused  to 
take  the  property,  and  we  find  no  legal  con- 
tract binding  him  to  do  so.  The  bank  after- 
wards had  the  three  lots  advertised  at  fore- 
closure sale  to  realize  on  its  debt. 

This  action  was  brought  by  plaintiffs  to  en- 
Join  perpetually  any  foreclosure  and  to  can- 
cel the  deed  in  trust  upon  the  ground  that 
the  debt  was  discharged  by  the  first  sale. 
We  see  nothing  to  support  that  claim,  but  in 
any  event  the  matter  was  heard  by  Carter, 
Judge,  on  June  25,  1915,  who  rendered  Judg- 
ment passing  upon  all  the  contentions  of  the 
parties  to  the  action,  and  dissolved  the  in- 
junction. This  Judgment  Is  set  out  in  the 
record  and  appears  to  dispose  of  the  rights 
of  all  parties  to  the  action.  No  appeal  was 
taken. 

Xbe  three  lots  were  duly  advertised  and 
sold  nnder  the  deed  in  trust,  and  it  appears 
that  Morgan,  the  intervener,  was  present  and 
participated  in  the  bidding.  After  said  sale, 
on  May  1,  1916,  Morgan,  trustee,  in  a  subse- 
quent incumbrance,  filed  his  petition  asking 
leave  to  intervene,  and  that  the  salie  be  set 
aside  and  the  first  deed  in  trust  canceled. 
The  petition  presents  practically  the  same 
grounds,  asserted  by  plaintiff  and  disposed 
of -by  the  Carter  decree. 

[1,2]  The  matter  was  heard  by  Stacy, 
Judge,  at  May  term,  IftlB,  who  deided  the  pe- 
tition and  dismissed  the  action  n^ithout  preju- 
dice to  Morgan's  right  to  bring  an  independ- 
ent action  If  so  advised.  We  think  his  honor 
was  correct  in  his  view  of  the  case.  The 
Judgment  of  Judge  Carter  had  already  dis- 
posed of  the  case  and  had  been  acquiesced  in 
by  all  parties  to  the  action.  "A  Judgment  is 
final  which  decides  the  case  upon  its  merits, 
without  any  reservation  for  other  and  future 
directions  of  the  court,  so  that  it  is  not  nec- 
essary to  bring  the  case  again  before  the 
conrt"  Bunker  ▼.  Bunker,  140  N.  G  18, 
52  S.  B.  237. 

No  intervener  should  at  that  late  day  be 
permitted  to  come  in  and  have  the  same  con- 
troversy heard  and  determined  for  tbe  sec- 
ond time.  The  lots  were  duly  sold  under  the 
deed  in  trust  The  sale  was  not  a  Judicial 
sale  made  under  a  decree  of  court,  and  the 
proceeds  of  the  sale  are  not  in  custodla  legis. 

We  agree  with  the  learned  Judge  below 
that  if  tbe  intervener  Morgan  is  advised  that 
be  bas  a  cause  of  action  against  tbe  defend- 
ants, he  should  assert  his  rights  In  an  In- 
dependent action. 

Tbe  Judgment  of  the  superior  court  is 
affirmed. 


(Xn  N.  O.  87) 
MEEDEB  V.  SEABOARD  AIR  LINE  BY. 
CNo.  97.) 

(Supreme  Court  of  North  Carolina.     Feb.  28^ 
1917.) 

1.  Oabbibbs    «=»271— Passenoebs— Cabbyino 
TO  Dbotination. 

A  r^alation  established  by  a  railway  com-, 
pany,  providing  that  certain  trains  shall  not 
stop  at  certain  stationB,  there  being  enough 
trams  to  serve  the  purpose  of  local  travel,  is 
reasonaUe,  and  a  passenger  having  actual  no- 
tice that  a  train  will  not  stop  at  tbe  station 
called  for  by  his  ticket  cannot  recover  damages 
for  being  carried  beyond  such  station. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1067-1071.] 

2.  Oabsiers  <S=9283(4)— Pasbkitqkbs— IifPBOF- 
EB  Conduct  of  CoifDUcroB^PimmvB  Daic- 

AOES. 

A  passenger  boarded  a  train  that  did  not 
stop  at  the  station  called  for  by  his  ticket.  Tbe 
conductor,  acting  within  his  rights,  informed 
him  the  train  did  not  stop  and  that  he  would 
have  to  get  off  at  H.  Upon  passenger's  refus- 
al conductor  told  him  he  would  have  to  put  him 
off,  and  later  when  passenger  protested  stated 
that  if  he  was  that  kind  of  man  he  would  give 
bim  ten  cents  to  pay  his  way  to  N.  Held,  pas- 
senger was  not  entitled  to  punitive  damages; 
there  being  no  proof  that  what  conductor  said 
was  rude,  insultug,  or  humiliating. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent- Dig.  {  1121.] 

Appeal  from  Superior  Conrt,  Warren  Coun- 
ty;  Stacy,  Judge. 

Action  by  John  A.  Meeder  against  the 
Seaboard  Air  Line  Bailway.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

The  issues  were  as  follows: 

Did  the  defendant  maliciously  or  willfully, 
wantonly,  and  rudely  mistreat  and  humiliate 
plaintiff  while  a  passenger  on  its  train?  An- 
swer: Yes. 

"What,  if  any,  damage.  Is  the  plaintiff  enti- 
tled to  recover?    Answer:    |200. 

Murray  Allen,  of  Raleigh,  for  appellant 
T.  M.  Pittman,  of  Henderson,  and  B.  B.  Wil- 
liams, of  Warrenton,  for  appellee. 

BROWN,  J.  The  plalntlfl  snes  to  recover 
damages  as  a  passenger  because  he  was 
wrongfully  carried  by  Ridgeway  to  Norllna, 
and  for  punitive  damages  because  of  in- 
sulting and  humiliating  conduct  towards 
plaintiff  by  conductor  of  the  train. 

[1,  2]  His  honor  charged  tbe  jury: 

"PlaintlS  having  been  given  actual  notice 
that  the  train  on  which  he  was  riding  would  not 
stop  at  Ridgeway,  the  court  charges  you  that 
the  conductor  would  have  been  within  his 
rights  to  have  bim  put  off  at  Henderson,  and 
tluit  plaintiff  was  not  entitled  to  insist  apon  rid- 
ing upon  that  train  and  stop  at  Ridgeway ;  and 
under  that  rale  you  will  not  consider  any  dam- 
ages and  not  any  inconveniences  which  the 
Slaintiff  suffered  by  reason  of  being  put  off  at 
Torlina,  and  by  reason  of  going  home  in  the 
rain,  or  any  sickness  he  may  have  contracted  in 
consequence  of  such. 

"Our  court  has  held  (Hutchinson  v.  Railroad, 
140  N.  C.  126.  52  S.  E.  263,  6  Ann.  Cas.  2Z) 
that  a  railroad  has  a  right  to  make  regulations 
that  certain  trains  shaU  not  stop  at  all  sta- 
tions provided  there  are  enough  to  serve  local 
travel,  and  it  does  not  appear  that  there  was 
not,   and,   plaintiff  having   knowledge  of  that 
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fact  It  was  hia  duty  to  obey  the  instructions 
of  the  conductor  and  have  gotten  off  Na  4  and 
taken  No.  20. 

"(There  is  only  one  question  for  you  to  con- 
aider,  whether  the  conduct  of  the  conductor 
towards  the  plaintiff  was  such  as  to  humiliate 
him  on  the  train,  or  to  bring  him  into  ridicule 
in  the  presence  of  passengers  on  that  train.  Un- 
derstanding that  fact,  the  court  charges  yon 
that,  though  the  train  did  not  stop  at  Ridge- 
way,  yet  he  was  entitled  to  courteous  treat- 
ment ;  if  the  defendant  discussed  his  rights  on 
that  train  and  humiliated  and  mistreated  him, 
the  defendant  would  be  liable  for  such  con- 
duct, and  punitive  damages  may  be  allowed 
therefor.)" 

To  the  foregoing  charge  In  parentheses  de- 
fendant excepts. 

The  court  correctly  charged  that  the  plain- 
tiff was  not  entitled  to  recover  actual  dam- 
ages because  he  was  carried  by  Ridgeway  to 
Norliua.  We  think,  however,  the  court  erred 
in  submitting  the  question  of  punitive  dam- 
ages to  the  Jury,  but  should  have  granted  the 
defendant's  motion. 

The  plaintiff  testified: 

"The  conductor  took  my  ticket  and  said,  "This 
train  does  not  stop  at  Ridgeway,  and  you  will 
have  to  get  off  at  Henderson.'  He  said  it  in  a 
rash  and  unbecoming  manner.  I  told  him  that 
train  did  atop  at  Ridgeway.  •  •  •  The  con- 
ductor gave  me  my  ticket  back  and  said,  'You 
will  have  to  get  off  at  Henderson.'  I  told  him 
my  ticket  carried  me  to  Ridgeway.  He  told 
me  if  I  did  not  get  off  he  would  have  me  put 
off  at  Henderson.  Coach  was  crowded  that  day. 
Those  in  front  and  behind  me  heard  what  he 
said.  After  we  got  to  Raleigh,  he  said,  'Your 
stop  is  at  Henderson.'  After  we  left  Raleigh 
be  came  through  the  car  again  and  said  my 
stop  was  at  Henderson.  I  said,  'If  yon  want 
me  to  get  off,  if  you  do  not  want  to  carry  me  to 
Ridgeway,  then  you  can  put  me  off.'  I  told 
him  my  ticket  called  for  Ridgeway  and  I  did 
not  want  to  get  off  anywhere  else.  I  refused 
to  pay  my  fare  to  Norlina.  He  then  said,  'If 
you  are  that  kind  of  a  man,  I  will  give  you  ten 
cents  to  pay  your  fare  to  Norlina.^  I  got  off 
at  Norlina  when  the  train  stopped." 

On  cross-examination  plaintiff  testified: 
"I  told  the  conductor  mj  ticket  was  for  Ridge- 
way and  I  was  determined  to  get  off  there. 
Don't  know  that  I  said  that  I  was  not  going  to 
get  off  anywhere  else.  I  said  that  my  ticket 
did  not  call  for  Henderson.  Conductor  did  not 
say  anything  about  a  local  train.  I  knew 
there  was  a  local  that  came  about  7  o'clock ; 
No.  4  was  a  through  train.  Don't  know  the 
names  of  any  conductors  except  Gibson.  I 
asked  him  his  name.  I  wanted  to  know  the 
name  of  the  man  that  carried  me  by.  I  told 
him  that  I  was  going  to  make  a  test  case  or  it ; 
I  told  him  he  was  golDit  to  hear  from  me  again. 
I  thought  about  bringing  a  suit;  don't  know 
whether  I  told  Gibson  or  not  that  I  was  going 
to  bring  a  suit." 

On  redirect  examination  he  testified: 
"A    local    train    passed    Henderson    about   7 
o'clock  that  was  the  first  train  I  could  have 


gotten  home  on.  Decided  to  sue  the  railroad 
company  because  I  thought  the  conductor  treat- 
ed me  with  ridicule  and  Dumiliated  me." 

In  Rose  v.  RaUroad,  106  N.  O.  168,  U 
S.  E.  526,  the  conductor  discovered  soon  aft- 
er taking  charge  of  the  train  that  the  plain- 
tiff and  his  wife  did  not  have  proper  tickets, 
and  he  said— 

"in  a  'brusque,  decided  manner"  (addressing  the 
husband),  'This  is  Halifax;  if  you  are  going  to 
get  off.'  The  husband  replied,  I  have  no  inten- 
tion of  getting  off,  unless  you  order  me  to  get 
off.'  The  conductor  then  said  •  •  •  'very 
decidedly,  rudely,  and  quickly,'  Then  I  order 
you  off.'  The  husband  and  wife  got  off,  but 
came  immediately  back  and  paid  the  fare. 

The  court  held  that  the  right  of  the  plain- 
tiffs to  recover  punitive  damages  was  er- 
roneously submitted  to  the  Jury.  The  court 
said: 

"A  railway  company  cannot  be  held  liable  to 
answer  in  damages  because  its  servant,  who  is 
required  to  collect  fares  and  protect  it  against 
imposition  by  expelling  those  who  have  not 
paid  in  the  time  that  elapses  between  stations 
that  are  often  but  a  short  distance  apart,  in- 
forms a  husband  in  a  brusque  manner,  in  the 
presence  of  his  wife,  whose  head  is  resting  on 
a  pillow,  that  thev  must  pay  or  get  off,  and, 
after  waiting  until  the  train  reaches  the  next 
station,  says,  in  a  decided  or  rude  tone,  that 
they  must  get  off.  The  language  was  certainly 
such  as  it  was  the  right.  If  not  the  duty,  of 
the  conductor  to  use,  and  the  defendant  can- 
not be  held  responsible  for  his  failure,  in  the 
hurry  of  the  moment,  to  modulate  his  voice 
so  as  to  make  it  soft  or  gentle,  especiailjr  when 
he  was  giving  a  command  in  the  line  of  his  duty, 
which  tiie  plaintiffs  had  shown  themselves  loth 
to  obey.  Conductors  ought  to  be,  and  we  hope 
generally  are,  gentlemen,  and  can  therefore  dis- 
charge a  disagreeable  duty  in  a  considerate 
manner  where  it  affects  female  passengers." 

In  Ammons  y.  Railroad,  140  N.  O.  196, 
62  S.  E.  731,  this  court  held  that: 

"To  entitle  a  passenger  to  such  damages,  hia 
wrongful  expulsion  from  the  train  must  be  at- 
tended by  such  circumstances  as  tend  to  show 
rudeness,  insult,  'ajggravating  circumstances  cal- 
culated to  humiliate  the  passenger'  " — citini; 
Holmes  v.  Railroad,  94  N.  C.  318 ;  Rose  v.  Rail- 
wav,  106  N.  C.  170,  11  S.  E.  626;  Knowlea 
V.  Railroad,  102  N.  C.  59,  0  S.  E.  7. 

The  same  rule  applies  where  the  conductor 
acts  rightfully,  but  in  a  rude  and  Insulting 
manner.  The  evidence  of  plaintiff  does  not 
come  up  to  the  standard.  In  the  case  of  Tom- 
linson  v.  Railway,  107  N.  O.  327,  12  S.  E. 
138,  the  facts  are  very  similar  to  this,  and 
punitive  damages  were  denied.  Smith  t. 
Railroad,  130  N.  C.  304,  41  S.  E.  481,  U 
very  pertinent  authority  snstalnlng  defend- 
ant's contention  in  this  case. 

We  are  of  opinion  that  the  motion  to  non- 
suit should  have  been  allowed. 

Reversed. 
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BOLTABD  T.  BOLTARD  M  aL     (N«.  8130.) 

(Saprane  Court  of  Appeals  of  Weat  VirEmio. 

Feb.  6,  1917.     Rebearine  Denied 

March  13,  1917.) 

(Sfttatut  by  the  Court.) 

1.  PixAsiNO  «=9l98  —  Gknkbal  DEirnRBaRr— 
Pasties. 

A  general  demurrer  by  one  of  two  defend- 
ants, to  a  count  of  a  declaration,  disclosing  lack 
of  ngbt  of  action  against  Um,  on  its  face,  is 
prt^terly  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {f  461-163.] 

2.  Paittixs  «=>9!2(2)— Misjoindkb  of  Detend- 
ANT8— Pu;ading. 

Misjoinder  of  codefendants  in  an  action  at 
law,  predicated  on  nonliability,  not  mere  person- 
al privilege,  is  matter  of  defense  to  be  given  in 
evidence  under  the  general  issue,  and  cannot  be 
pleaded  either  in  abatement  or  in  bar  of  the 
action. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  S  150.] 

3.  HOSBAND   AND   WiFB   «=»3(19— NONBUPPOBT 

—Action  on  Bond — Plea  or  Dubess. 
A  plea  of  duress,  founded  upon  an  arrest 
in  a  lawful  proceeding,  is  not  sufficient,  if  it  does 
not  aver  that  the  proceeding  was  instituted  with- 
out just  cause,  or  that,  being  founded  upon  suf- 
ficient cause,  it  was  prosecuted  for  an  ulterior  or 
improper  purpose. 

[E^.  Note. — For  other  cases,  see  Husband  and 
WUe,  Cent,  Dig.  {  1116.] 

4.  Husband  and  Wite  «=5»318  —  Pbinoipal 

AND  StTRETT  «=s>7— BOND— VALIDITT. 

A  bond  executed  to  a  wife  by  her  husband 
and  another  party  as  his  surety  is,  in  legal  con- 
templation, void  as  between  her  and  her  hus- 
band, and  she  can  maintain  no  action  thereon 
against  him,  in  a  leKal  forum ;  but,  if.  such  bond 
is  not  wholly  invalidated  by  fraud,  illegality  of 
consideration,  conflict  with  public  policy,  or  a 
vice  of  like  character,  it  is  nevertheless  binding 
upon  the  surety. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  (  1114;  Principal  and  Surety, 
Cent.  Dig.  IS  8-12,  14,  16,  18.] 

6.  Husband  and  Wns  «=3318— Pknai.  Bond 
— Vauditt. 
A  penal  bond,  executed  by  a  husband  to  his 
wife,  by  way  of  compromise  and  settlement  of 
difficulties  between  them,  binding  him  by  its  con- 
dition to  resume  and  maintain  his  marital  and 
family  relations  with  her  and  their  children  and 
provide  them  support  and  maintenance,  is  found- 
ed upon  a  food  and  sufficient  consideration,  and 
is  not  forbidden  by  any  positive  law  or  public 
policy. 

fRd.  Note. — ^For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  S  1114.] 

6.  Httbband  and  Wife  ^»319— Bond— Sure- 

TT— LlABItlTT. 

The  surety  in  such  a  bond  is  liable  thereon 
for  a  breach  of  its  condition,  in  an  action  at  law 
brought  by  the  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1116.] 

7.  Husband  and  Wifx  ®=>319— Bond— Lia- 
bility OP  StTBETT— Damages. 

The  damages  recoverable  in  such  action  may 
indnde  compensation  for  loss  of  the  husband's 
society,  extra  labor  imposed  upon  the  wife,  and 


mental  suffering  arUng  from  ffisgrace  and  hu- 
miliation. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1116.] 

8.  Appeai,  and  Bkbor  «=3ll7S(8)— Bxvxb8AI. 

AS  TO  COPABTT. 

If,  in  such  case,  a  verdict  is  found  and  a 
judgment  rendered  against  both  the  hnsband 
and  the  surety,  the  judgment  will  be  reversed 
and  the  verdict  set  aside  as  to  the  former,  and 
the  judgment  affirmed  as  to  the  latter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4670.] 

Error  to  Clrcnlt  Court,  Tucker  County. 

Action  by  Ida  A.  Bolyard  against  John  M. 
Bolyard  and  John  H.  Bolyard.  Judgment  for 
plalntUf,  and  defendants  bring  error.  Be- 
versed,  and  action  dismissed  as  to  John  M. 
Bolyard,  and  affirmed  as  to  John  H.  Bolyard. 

Chas.  D.  Smith,  of  Parsons,  and  D.  E.  Cup- 
t)ett,  of  Thomas,  for  plaintiffs  in  error.  J.  W. 
Harman,  of  Parsons,  for  defendant  In  error. 

POPFENBARGEB,  J.  The  Judgment  for 
$854.16,  in  favor  of  a  wife  against  her  bus- 
band  and  his  father,  complained  of.  Is  found- 
ed upon  a  bond  in  the  penalty  of  $1,000,  exe- 
cuted and  delivered  by  way  of  compromise 
and  settlement  of  controversies  or  troubles 
between  the  hnsband  and  wife,  as  well  as  for 
procurement  of  the  dismissal  of  a  statutory 
proceeding  in  a  Justice's  court  against  the 
former,  for  nonsupport  The  bond  boimd  the 
husband  to  renew  housekeeping  with  bis  wife 
and  family,  within  20  days  from  the  date 
thereof;  to  remain  with  his  family,  except 
when  necessarily  away,  or  absent  with  the 
wife's  consent,  but  in  no  event  for  an  unrea- 
sonable time,  considering  the  purposes  of  the 
Journey;  to  furnish  her  and  their  children, 
from  the  date  of  the  Instrument,  suitable 
clothing  and  support,  considering  their  sta- 
tion in  life;  to  treat  his  wife  kindly  and  as 
a  husband  should  treat  a  wife;  and  not  to 
desert  or  abandon  her  or  the  children. 

The  first  count  of  the  declarati<Mi  treated 
the  bond  as  one  with  collateral  conditions, 
and  the  second  treated  it  as  an  unconditional 
bond  for  the  payment  of  $1,000.  Upon  the 
demurrer,  the  court  sustained  the  first  count 
and  adjudged  the  second  to  be  insufficient. 
Pleas  of  marriage  and  duress  were  rejected 
by  the  court.  What  disposition  was  made  of 
a  plea  of  noa  damniflcatus  Is  not  clearly  dis- 
closed by  the  record,  but  no  issue  seems  to 
have  been  made  upon  it.  The  case  went  to 
the  jury  upon  a  general  issue  as  to  the  form 
of  which  no  complaint  is  made. ' 

[1]  Since  the  first  count  discloses  on  Its 
face  the  relation  of  husband  and  wife,  sub- 
sisting between  the  plalutift  and  John  M.  Bol- 
yard, the  demurrer  was  no  doubt  predicated 
upon  that  relation.  But,  if  It  Is  sufficient  as 
to  J.  H.  Bolyard,  the  surety  in  the  bond,  the 
demurrer  was  properly  overruled  as  to  that 
count,  for  the  demurrer  was  general  and  not 
limited  to  John  M.  Bolyard.     Clark  v.  Ohio 
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River  R.  R.  Co.,  84  W.  Va.  200, 12  S.  E.  606 ; 
Wbeellng  v.  Black,  25  W.  Ta.  266 ;  Henderson 
T.  Springer,  9  6rat  (Va.)  130.  Lack  of  a 
croBs-asslgnment  of  error,  based  upon  tbe  ac- 
tion of  the  conrt  In  sustaining  the  demurrer 
to  tbe  second  count,  renders  inquiry  as  to 
the  propriety  of  such  action  unnecessary. 

^Hie  legal  status  of  the  bond,  as  between 
the  husband  and  wife,  is  a  threshold  question 
In  the  case.  Under  the  common  law,  a  con- 
tract between  husband  and  wife,  in  the  ordi- 
nary sense  of  the  terms,  was  a  legal  impossi- 
bility. Courts  of  law  recognized  no  such 
thing  as  being  possible.  In  equity,  however, 
fair  and  reasonable  contracts  between  them 
were  recognized  and  enforced.  It  is  unnec- 
essary to  cite  authority  for  these  elementary 
propositions.  In  some  Jurisdictions,  the  mod- 
em statutes  enlarging  the  rights  and  increas- 
ing the  powers  of  married  women,  respecting 
the  ownership  of  property  and  tbe  right  of 
contract,  are  construed  and  interpreted  as 
baring  authorized  thetn  to  make  legally  bind- 
ing contracts  with  their  husbands.  In  this 
state,  the  statute  has  received  a  different  con- 
struction. On  more  than  one  occasion,  it  bas 
been  declared  that  the  husband  and  wife  can- 
not contract  with  one  another,  and  that  the 
statute  has  not  altered  the  common  law  in 
this  respect  Boseberry  v.  Roseberry,  27  W. 
Va.  759;  Pickens  v.  Knlseley,  36  W.  Va.  794, 
798,  15  S.  B.  997 ;  Bennett  v.  Bennett,  87  W. 
Va.  396,  399,  16  S.  E.  638,  38  Am.  St.  Bep. 
47;  Brufl  v.  Thompson,  31  W.  Va.  16,  23,  6  S. 
B.  352;  Carey  v.  Burruss,  20  W.  Va.  571,  576, 
48  Am.  Rep.  790;  Stockton  v.  Farley,  10  "W. 
Va.  171,  27  Am.  Rep.  566.  These  statutes  de- 
stroy tb^  legal  identity  of  husband  and  wife 
only  for  some  purposes  and  to  a  limited  ex- 
tent. Tbe  common-law  rule  places  the  hus- 
band as  well  as  the  wife  under  disability  as 
to  contracts  made  directly  between  them. 
He  could  no  more  bind  himself  to  her  by  bis 
contract  than  she  could  bind  herself  to  him  in 
such  manner.  Nothing  In  the  statute  disclos- 
es Intention  to  emancipate  him  from  this  dis- 
ability. On  the  contrary,  tbe  effect  of  tbe 
statute  is  to  diminish  his  power  respecting 
his  wife's  property  and  enlarge  hers.  Hence 
there  is  clearly  no  basis  whatever  for  an  in- 
ference of  intention  either  to  relieve  him 
from  disability  or  enlarge  his  powers.  Tbe 
act  as  originally  passed  did  not  empower  tbe 
wife  to  take  separate  property  from  the  hus- 
band, by  inheritance,  gift,  grant,  devise  or 
bequest  Code  1868,  c.  66.  It  was  amended 
so  as  to  permit  her  to  do  so.  Acts  1891,  c 
109,  f  2.  Later,  this  amendment  was  elimi- 
nated. Acts  1893,  c.  3,  {  3.  The  legislative 
action  thus  disclosed  indicates  intention  not 
to  disturb  tbe  common-law  rule  as  to  con- 
tracts between  husband  and  wife. 

[4,  •]  In  the  present  state  of  the  law,  a  mar- 
ried woman  bas  full  power  and  authority  to 
contract  with  persons  other  than  her  husband 
and  to  sue  in  tbe  courts  of  law  for  vindication 


of  her  contractual  rights  wlUi  snCh  persons. 
If,  therefore,  tbe  plalntifl  bad  made  a  a^Mi- 
rate  contract  with  J.  H.  Bolyard,  tbe  father 
of  her  husband,  npon  suOlcient  conMderatlon, 
she  would  have  undoubted  right  to  roniiitiiln 
an  action  against  him,  for  the  breach  tberetrf, 
in  ber  own  name.  He  has  Joined  her  hus- 
band in  a  contract  with  her,  as  surety  for  tbe 
husband.  Ordinarily,  a  principal  contract  la 
essential  to  tbe  existence  of  a  contract  of 
suretyship.  Brandt,  Sur.  &  Guar.,  f  163; 
Bank  v.  Elngsley.  2  Doug.  (Mich.)  379;  Stull 
V.  Davidson,  12  Bush  (Ky.)  167;  Evans  v. 
Raper,  74  N.  C.  630.  This  principle  however. 
Is  not  general  In  its  operation.  It  is  limited 
to  those  instances  In  which  the  contract  is 
wholly  prohibited  by  law,  or  has  been  procur- 
ed 'by  fraud.  Mere  personal  Incapacity  of 
the  principal  in  the  contract  does  not  relieve 
the  surety.  Burner  v.  Nutter,  87  S.  E.  359. 
The  disability  of  tbe  husband  and  wife  to 
contract  with  one  another,  though  absolute  in 
the  legal  forum,  is  purely  technical.  Tbeir 
contracts  are  enforceable  in  equity,  if  just 
and  fair.  They  are  denied  a  legal  status  to 
the  end  and  purpose  that  they  may  be  al- 
ways within  the  power  of  the  chancellor  for 
enforcement;  annulment  or  modification,  as 
tbe  equities  of  the  situation  require.  The 
ban  under  which  such  contracts  fall  is  only 
partial.  They  are  not  wholly  bad,  nor  are 
they  prohibited  by  positive  law»  Tbey  are 
merely  unenforceable  in  courts  of  law,  or 
by  strict  legal  process.  In  the  broad  sense 
of  the  law,  Including  the  equit7  Jurisprudence 
as  well  as  the  legal,  they  are  valid.  The 
partial  condemnation  does  not  rest  upon  any- 
thing vicious  in  the  sense  ^f  immorality.  It 
goes  no  farther  than  exclusion  from  legal 
cognizance,  and  this  exclusion '  is  effected 
merely  to  place  them  within  the  exclusive 
cognizance  of  that  class  of  courts  whose  pro- 
cedure and  remedies  are  sufficiently  flexible 
and  varied  to  enable  them  to  do  Justice  under 
all  circumstances.  To  put  tbem  on  a  par  with 
contracts  fraudulently  procured  and  con- 
tracts prohibited  by  positive  law,  as  being 
morally  or  economically  vicious,  would  be 
logically  indefensible.  Accordingly  it  is  gen- 
erally held  that  a  party  making  himself  a 
surety  for  a  married  woman  in  a  note  that  is 
void,  for  lack  of  power  in  her  legally  to  bind 
herself,  is  bound,  notwithstanding  tbe  legal 
invalidity  thereof  as  to  ber.  Smyley  v.  Head, 
2  Rich.  (S.  0.)  590,  45  Am.  Dec.  760;  Stillwell 
V.  Bertrand,  22  Ark.  375 ;  Kimball  v.  Newell, 
7  Hill  (N.  Y.)  116;  Magge  v.  Ames,  4  Blng. 
470;  Wbitworth  v.  C!arter,  43  Miss.  61 ;  Davis 
V.  Statts,  43  Ind.  103,  13  Am.  Bep.  382.  This 
thoroughly  fortified  proposition  being  accept- 
ed as  true,  the  liability  of  the  husband's  sure- 
ty on  an  obligation  given  to  his  wife  is  self- 
evident,  and  requires  no  demonstration. 

As  tbe  instrument  is  under  seal,  a  con- 
sideration Is  presumed,  but,  if-  it  Tvere  not,  tbe 
circumstances  recited  In  the  conditi<Mi  tbere- 
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of  and  proyed  on  the  trial  disclose  a  axtt- 
Msat  eonslderatlon.  Adams  t.  Adams,  91 
N.  T.  381,  43  Am.  Kep.  676;  Barbour  v. 
Barbonr,  49  N.  J.  Eq.  429,  24  AtL  227:  I>affy 
T.  Wblte,  115  Iflch.  264,  78  N.  W.  363 ;  Page, 
Cost,  i  428. 

[2]  Since  tbe  contract  between  the  hosband 
and  the  wife  Is  void.  In  a  legal  sense,  the  plea 
setting  np  the  relation  of  marriage,  If  proper 
at  all,  was  one  In  bar  of  the  action,  not  In, 
abatement  thereof.  Roseberry  r.  Roseberry, 
dted.  Inasmuch  as  there  were  two  defend- 
ants, one  of  whom,  the  husband,  was  Im- 
properly Joined,  the  plea  was  Inappropriate. 
Its  purpose  was  to  effect  an  abatement  of 
the  action,  as  to  the  husband,  for  misjoinder, 
and  misjoinder  of  defendants  in  an  action  la 
not  pleadable  as  matter  of  abatement.  It  is 
matter  of  defense,  admlsslUe  under  the  gen- 
eral issue.  For  that  reason.  It  Is  not  proper 
matter  of  a  plea  In  bar,  wherefore  the  court 
properly  rejected  the  plea.  Harris  et  al.  y. 
North  et  al.,  88  S.  B.  603. 

[31  Setting  forth  nothing  more  than  that 
the  d^endant  John  M.  Bolyard  was  under 
arrest  on  a  charge  of  nonsupport,  on  the  date 
of  the  execution  of  the  bond,  and  that,  while 
so  under  arrest,  he  was  threatened  with  trial 
and  imprisonment  under  said  charge.  If  he 
(lid  not  malce,  seal,  and  deliver  the  bond, 
and  that  he  made,  sealed,  and  delivered  the 
same  by  reason  of  such  threat  and  In  fear 
thereof,  the  plea  of  duress  was  wholly  insuf- 
ficient. It  neither  showed  that  the  arrest 
or  prosecution  was  without  cause  or  sofflcient 
ground,  nor  that,  being  for  sufficient  cause, 
the  proceeding  had  been  instituted  and 
prosecuted  for  any  Improper  imrpose.  Tinder 
the  statute  (sec.  16c,  c  144,  of  the  Ck>de  [sec. 
5173]),  a  wife  has  the  right  to  prosecute  a 
criminal  proceeding  against  her  husband  tor 
gross  neglect,  failure  or  refusal  to  provide 
reasonable  support  and  maintenance  for  her- 
self and  her  minor  children,  and  to  cause  him 
to  be  committed  to  the  county  Jail  for  the 
offense,  unless  it  shall  appear  that,  owing  to 
physical  Incapacity  or  other  good  cause,  he 
is  unable  to  furnish  such  support.  When 
there  is  Just  cause  for  an  arrest,  It  consti- 
tutes no  ground  of  duress,  unless  it  was  made 
for  an  improper  purpose.  10  Am.  &  Eng. 
Ency.  Law,  323 ;  9  R.  C.  L.  p.  714 ;  Baker  v. 
Morton,  12  Wall.  150,  20  U  Ed.  262;  Brown 
V.  Pierce,  7  WalL  217,  19  U  Ed.  134.  No 
improper  motive  or  purpose  on  the  part  of 
the  wife,  in  the  proeecutimi  of  the  husband 
tmder  the  nonsupport  statute  is  Intimated  or 
suggested  in  the  plea. 

By  objections  to  speciflcatlons  of  the  bill 
of  particulars,  exceptions  to  the  introduction 
of  evidence  over  objections  made,  objections 
to  Instructions  at  the  Instance  of  the  plain- 
tifr,  requests  for  instructions  on  their  own 
behalf,  refused  by  the  court,  and  a  motion 
to  set  aside  the  verdict  and  grant  a  new 
trial,  based  partly  on  the  character  of  dam- 


ages awarded,  disclosed  by  special  flndisgs 
in  the  verdict,  made  in  response  to  inter- 
rogatories propounded  at  the  Instance  of  the 
plaintiff,  the  defendants  endeavored  to  limit 
the  amount  of  the  recovery  to  such  sum  as 
was  necessary  for  the  support  and  main- 
tenance of  the  wife  and  the  diildren.  N<8ie 
of  the  several  conditions  of  the  bond  were 
complied  with,  and  the  court,  by  Its  rulings 
upon  the  question  raised  in  Uie  many  forms 
stated,  permitted  recovery  for  failure  of  the 
husband  to  return  to  his  family  and  remain 
there,  in  consequence  whereof  the  wife  and 
children  were  subjected  to  exposure  to  the 
weather  and  extra  labor,  and  reduced  to  the 
necessity  and  incident  humiliation  of  tusk- 
Ing  assistance  from  neighbors,  and  also  for 
abandonment  and  desertion,  as  well  as  for 
failure  to  maintain  and  support  the  wife  and 
the  children. 

[5]  Though  Inaptly  and  somewhat  inac- 
curately expressed,  in  some  instances,  the 
purpose  of  the  bond  was  to  bind  the  bus- 
band  to  performance  of  his  marital  duty. 
This  purpose  cannot  be  regarded  as  being,  In 
any  sense.  Inconsistent  with  public  policy. 
On  the  contrary,  public  policy  and  social 
order  require  the  performance  of  the  things 
he  bound  himself  to  do.  They  were  Just 
such  things  as  the  law  Itself  required  of  him, 
but  it  did  not  afford  remedies  adequate  to 
enforcement  of  full  performance  thereof.  It 
was  the  purpose  of  the  bond  measurably  to 
supply  this  defect  In  the  law.  Omission  of 
the  duties  Imposed  by  law  upon  the  husband 
entail  Just  such  results  as  are  relied  upon 
here  as  elements  of  damages. 

[7]  Mental  suffering,  humiliation,  morti- 
flcatlon,  and  disgrace  are  matters  against 
which  insurance  is  not  ordinarily  provided 
by  stipulation  or  otherwise,  but  the  law  in 
many  instances  compensates  for  them  as  in- 
juries. No  reason  is  perceived  why  things 
which  sometimes  constitute  legal  elements  or 
grounds  of  damages  may  not  be  made  the 
subject-matter  of  a  contract  for  indemnity. 
Moreover,  there  is  a  well-defined  class  of  con- 
tracts for  the  breach  of  which  such  damages  - 
are  given,  namely,  promises  of  marilage. 
Flint  V.  Gilpin,  29  W.  Va.  740.  8  S.  B.  33; 
Grubbs  V.  Suit,  32  Grat.  (Va.)  209,  34  Am. 
Rep.  765;  6  Cyc.  1019;  4  Am.  &  Eng.  Ency. 
L.  897;  4  R.  O.  Ij.  p.  156.  Though  such  dam- 
ages are  not  always  recoverable  in  actions 
of  tort,  they  are,  when  recoverable,  deemed  to 
be  compensatory  and  not  punitive.  Davis  T. 
Telegraph  Go.,  46  W.  Va.  48,  32  S.  B.  1026; 
Vlnal  v.  Core  &  Compton,  18  W.  Va.  1 ;  Gat- 
zow  v.  Buening,  106  Wis.  1,  81  N.  W.  1003, 
40  L.  R.  A.  475,  80  Am.  St.  Rep.  1 ;  13  Cyc. 
39.  Between  this  contract  and  the  breadies 
thereof  and  a  promise  of  marriage  and 
breach  thereof,  a  very  strong  analogy  Is  read- 
ily discoverable.  In  the  latter  case,  courts 
of  law  give  redress  and  award  damages  for 
injured  feelings,  because  such  damages  are 
direct  and  immediate  results  of  the  breach. 
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There,  the  relation  of  marriage  does  not  pre- 
clude right  of  action.  As  between  a  husband 
and  wife,  there  can  be  no  action  at  law,  for 
reasons  already  stated,  but  an  agreement  be- 
tween husband  and  wife  Is  enforceable  In 
equity.  If  there  could  be  hn  action  at  law 
for  violation  of  marital  right,  the  rules  gov- 
erning the  estimation  of  damages  In  actions 
lor  breaches  of  promise  would  logically  apply. 
No  good  reason  could  be  assigned  for  a  dif- 
ferent basis  for  determination  of  the  dam- 
ages. This  contract  supplies  a  basis  of  legal 
action,  not  afforded  by  the  law  Itself.  In 
other  words,  It  confers  a  right  of  action  npon 
the  wife,  which  she  would  not  otherwise  have 
had.  Having  this,  she  stands  in  a  situation 
strikingly  analogous  to  a  woman  injured  by 
breach  of  a  promise  of  marriage  and  having 
a  right  of  action  therefor. 

This  argument  would  fail.  If  the  matters 
set  forth  in  the  condition  of  the  bond  were 
not  lawful  subjects  of  contract,  of  course. 
But  the  right  of  contract  is  a  very  broad  one. 
Agreements  of  a  mere  social  character  may 
be  broken  with  impunity.  The  law  takes  no 
cognizance  of  them.  Contracts  founded  upon 
illegal  considerations  or  made  in  violation  of 
law  or  forbidden  by  public  policy  are  void 
and  never  enforced.  Beyond  these  restraints 
upon  liberty  of  contract,  there  are  few,  if 
any.  The  obligations  sanctioned  by  this  con- 
tract were  not  simply  social.  They  are  even 
more  sacred  and  more  deeply  founded  In 
law  than  those  imposed  by  a  promise  of  mar- 
riage. They  are  not  forbidden  by  public 
policy.  On  the  contrary,  they  are  favored 
and  upheld  by  It.  "Agreements  to  separate 
have  been  regarded  as  against  public  policy, 
but  It  would  be  strangely  inconsistent  if  the 
same  policy  should  condemn  agreements  to 
restore  marital  relations,  after  a  temporary 
separation  had  taken  place."  Adams  v. 
Adams,  81  N.  Y.  381,  43  Am.  Bep.  675. 

The  contentions  founded  upon  the  numer- 
ous assignments  of  error  are  nearly  all  ad- 
verse to  the  conclusion  indicated  in  the  fore- 
going observations,  and  no  legal  questions 
other  than  those  already  disposed  of  are 
discussed  in  the  briefs.  It  would  be  useless 
to  review.  In  detail,  the  rulings  as  to  evi- 
dence and  instructions,  based  upon  these 
pi-o|)osition8.  Some  evidence  tending  to  show 
the  plalntift  had  expressed  disinclination  to 
accept  support  from  the  husband  was  exclud- 
ed, but  this  occurred  after  complete  breadi 
of  the  condition  of  the  bond,  and  none  of  It 
tended  to  prove  any  actual  tender  of  assist- 
ance.   No  error  Is  perceived  in  these  rulings. 

[8]  As  to  John  M.  Bolyard,  the  husband, 
the  Judgment  will  be  reversed,  the  verdict  set 
aside,  and  the  action  dlsmis.sed,  but  as  to  J. 
H.  Bolyard,  the  Judgment  will  be  affirmed, 
agreeably  to  the  rule  of  practice  announced 
In  Pence  v.  Bryant,  73  W.  Va.  126,  80  S.  B. 
187. 


(W  w.  Va.  era) 
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(No.  8183.) 

(Supreme  Court  of  Appeals  of  West  Vbgiiila. 

Feb.  20,  1817.) 

(Byllaiut  iy  the  Court.) 

1.  SAI.K8  «s»152— CoNSTBUCnoIf  OF  CoNTBAOt 

—Delivebt— Time— Default. 
Under  a  contract  of  sale  of  lumber  to  be 
manufactured  and  delivered  f.  o.  b.  cars  at  a 
specified  village,  oa  either  of  two  certain  rail- 
ways having  separate  stations  or  sidings  for 
loading,  about  one-half  mile  distant  from  each 
other,  at  the  election  of  the  vendee,  when  order- 
ed and  directed  by  him  and  not  otherwise,  and 
to  be  paid  for  on  receipt  of  bill  of  lading  and  in- 
voice from  big  inspector,  the  vendor  is  not  re- 
quired to  store  lumber  at  the  village  named,  for 
compliance  with  the  contract,  nor  to  act  at  nil 
npon  mere  general  orders  or  permits  from  the 
vendee,  to  haul  lumber  to  such  village,  contain- 
ing DO  designations  of  quantities  or  loading  plac- 
es, nor  any  promise  or  expression  of  intent  to 
take  up  and  pay  for  the  lumber  otherwise  than 
as  provided  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  357.] 

2.  Sales  $=>152,  345  —  Action  for  Pbice  — 
Conditions  Pbkcedent. 

If,  in  a  contract  of  sale  of  personal  prop- 
erty, the  vendee  reserves  to  himself  the  right 
to  name  the  time  or  place  of  delivery,  or  both,  or 
the  qualities  or  quantities  of  the  articles  to  be 
delivered  from  time  to  time,  or  both,  or  the  time, 
place,  qualities,  and  quantities  of  partial  delir- 
eries,  his  orders,  designating  such  things  as  he 
has  reserved  the  right  to  prescribe,  are  condi- 
tions precedent  to  action  on  the  part  of  the 
vendor;  and,  if  ready  and  willing  to  make  deliv- 
eries, he  is  not  in  default,  except  upon  receipt  of 
such  orders  and  failure  of  compliance  therewith. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {{  357,  956-961.] 

Error  to  Circuit  Court,  Baleigh  County. 

Action  by  H.  D.  Wiggln  against  the  Marsh 
Lumber  Company  and  others.  Judgment  for 
defendants,  and  plalntiflr  brings  error.  Af- 
firmed. 

File  &  File,  of  Beckley,  for  plaintiff  In 
error.  Herbert  Stansbury  and  McGInnis  & 
Hatcher,  all  of  Beckley,  for  defendants  in 
error. 

POBTBNBABGBR,  J.  The  elaborate  re- 
cital of  facts  of  this  case  found  in  the  opinion 
setting  forth  the  grounds  of  the  disposition 
of  a  former  writ  of  error  In  It  (87  S.  B.  101) 
renders  a  restatement  thereof  unnecessary. 
The  evidence  adduced  on  the  new  trial 
awarded  may  differ.  In  some  resiiects,  from 
that  upon  which  the  former  verdict  rested, 
but  the  matter  In  controversy  Is  the  sam& 
Some  grounds  of  recoupment  previously  re- 
lied upon  were  not  asserted  In  the  second 
trial,  but  some  additional  Items  of  set-off, 
wrongful  deductions  of  freight,  were  claimed. 
As  on  the  former  trial,  full  defense  was  made 
uuder  the  general  issue,  and  the  Jury  £ouud 
for  the  defendants. 

As  it  sometimes  happens,  the  terms  of  the 
contract  were  more  closely  observed  and  ad- 
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hered  to  on  the  second  trial  than  on  the  first, 
and  two  provlslona  thereof,  not  spedflcally 
and  clearly  .Invoked  on  the  former  trial,  be- 
came the  basis  of  the  court's  Instmctlons  on 
the  second^  These  were  right  of  election  as 
to  the  place  of  loading  the  Inmber,  reserved 
to  the  plaintiff,  and  the  Inhibition  of  the  de- 
fendants from  delivery  otherwise  than  as 
ordered  by  the  plaintiff.  The  first  was  that 
delivery  should  be  made  "f.  o.  b.  cars  at  Sur- 
veyor, W.  Va.,  on  the  0.  &  O.  Railway  or 
the  Virginian  Railway  at  the  election  of  the 
Bald  Wlggln,"  and  the  other,  that  "the  re- 
mainder of  said  lumber"  (nil  but  the  50,000 
feet  to  be  famished  in  October,  1908),  should 
be  "delivered  when  ordered  and  directed  by 
the*  said  Wlggln  and  not  otherwise."  On  the 
former  trial,  the  defendants  sought  only  one 
very  short  Instruction,  telling  the  Jury  to 
find  for  the  defendants.  If  they  believed  all 
the  lumber  ordered  to  be  placed  on  the  cars, 
by  the  plaintiff,  had  been  "delivered  f.  o.  b. 
cars  Surveyor."  The  court  gave  it.  In  It, 
there  is  no  express  reference  to  these  con- 
trolling provisions.  For  the  plaintiff,  the 
court  gave  six  Instructions  on  that  trial,  and 
refused  two  others  requested.  Two  of  those 
given  related  to  claims  of  recoupment,  not 
now  Involved.  One  of  them  absolved  the 
plaintiff  from  duty  to  prove  actual  damages. 
Two  of  them  left  it  to  the  Jury  to  say  whether 
the  defendants  had  failed  to  deliver  lumber 
as  ordered  by  the  plaintiff,  but  did  not  define 
an  order  for  lumber  as  contemplated  by  the 
contract  Another  told  them  they  might  con- 
sider the  correspondence  upon  the  inquiries 
submitted  to  them.  One  of  the  two  refused 
would  have  placed  upon  the  defendants  the 
doty  of  furnishing  the  cars  for  carriage,  and 
the  other  would  have  denied  the  defendants' 
right  to  set  up  a  breach  of  the  contract  by 
the  plaintiff,  if  they  had  treated  it  as  con- 
tinuing. 

On  the  second  trial,  the  defendants  sought 
and  obtained  four  Instructions,  the  first  of 
which  told  the  Jury  the  plaintiff  could  not  re- 
cover liquidated  damages,  because  of  non- 
delivery of  the  50,000  feet  of  lumber  in 
October,  1908,  as  provided  in  the  contract, 
if  they  believed  from  the  evidence  he  had 
agreed  to  modify  its  terms  as  to  that  lumber; 
the  second,  that,  if  they  believed  the  defend- 
ants hauled  150,000  feet  of  poplar  lumber  to 
Surveyor,  In  the  summer  of  1909,  and  per- 
mitted the  plaintiff's  Inspector  to  Inspect  It 
and  take  from  it  suc^  lumber  as  he  desired, 
they  should  find  he  had  waived  their  failure 
to  haul  it  to  the  railroad  in  January,  1909, 
in  compliance  with  his  request;  the  third, 
that  the  statement  in  the  letter  of  January 
4,  1909,  that  the  defendants  might  haul 
the  oak  lumber  If  they  wanted  to,  although 
the  plaintiff  did  not  care  particularly  about 
It,  was  a  mere  permission  to  haul  the  oak, 
but  not  such  an  order  as  was  contemplated 
by  the  contract  of  July  11,  1908,  as  to  that 
Inmber ;  and  the  fourth,  that,  although  they 


might  beUere  the  plalntlfl  gave  tbe  defend- 
ants any  orders  permissible  under  the  con- 
tract of  July  11,  1008,  before  the  institution 
of  the  action,  with  which  they  failed  to  com- 
ply, yet  if  they  believed  from  the  evidence 
that  it  was  agreed  between  the  parties,  after 
the  institution  of  the  action,  that  proceedings 
should  be  stayed  and  the  contract  completed, 
it  then  became  the  dnty  of  each  party  to  go 
dn  according  to  the  terms  of  the  agreement 
of  July  11,  1908,  and  of  the  plaintiff  to  give 
orders  as  provided  therein;  and,  if  they 
should  believe  there  was  no  proof  that  the 
plaintiff  gave  such  orders,  and  the  defendants 
did  not  have  them  and  could  not  complete 
the  contract  for  want  thereof,  they  should 
find  for  the  defendants,  or  rather  that  the 
plaintiff  was  not  entitled  to  liquidated  dam- 
ages. The  court  refused  to  honor  the  request 
of  the  plaintiff  for  three  instructions,  two  of 
which,  Nos.  1  and  6,  treated  the  contract  as 
Imposing  absolute  dnty  upon  the  defendants 
to  deliver  the  lumber  within  one  year  and  the 
extensions  of  time  assented  to  by  the  plain- 
tiff, and  the  other.  No.  3,  ignored  the  defend- 
ants' evidence,  tending  to  prove  the  delivery 
of  150,000  feet  of  poplar  lumber  at  the  rail- 
way siding  and  at  the  end  of  the  tramway, 
and  also  treated  the  contract  as  absolute  and 
unconditional.  It  also  refused  to  give  plain- 
tiff's instructions  Nos.  2,  4,  and  5,  as  drawn, 
but  modified  them  and  gave  them  as  modified. 
One  of  these,  No.  4,  as  requested  and  as  giv- 
en, directed  attention  to  the  provisions  of  the 
contract,  respecting  the  character  of  the 
orders  to  be  given,  and  one  of  them.  No.  2, 
advised  the  Jury  that  the  Marsh  Lumber 
Company  bad  no  right  to  demand  of  Wlggln 
that  he  receive  at  one  time  the  160,000  feet 
of  lumber,  the  defendants  claimed  to  have 
hauled  to  the  siding  and  the  end  of  the 
tramway.  All  of  them,  as  requested,  ab- 
solved the  plaintiff  from  estoppel  or  denial 
of  right,  by  his  waiver  of  conditions.  In 
this  respect,  the  court  amended  them.  At  his 
instance,  the  court  gave  three  other  instruc- 
tions, without  amendment,  Nos.  7,  8,  and  0. 
The  first  of  these  advised  the  Jury  that  the 
defendants,  after  breach  of  the  contract  by 
the  plaintiff,  could  not  set  up  such  breach, 
if  they  had  waived  it ;  the  second,  that  the 
plaintiff  was  not  required  to  ship  lumber 
furnished  him  at  Surveyor,  as  soon  as  it  was 
delivered  there,  but  that  he  had  a  reasonable 
time  after  delivery  In  which  to  procure  cars 
to  load  it;  and  the  third,  that  the  contract 
sued  on  was  a  continuing  one  until  July  16, 
1910,  and  that  the  plaintiff's  right  to  recover 
could  not  be  defeated  upon  the  ground  of  his 
failure  to  perform  the  contract,  prior  to  that 
date,  if  the  defendants  did  not  furnish  him 
any  lumber  under  the  contract,  after  that 
date. 

Differences  of  opinion  between  the  trial 
court  nnd  the  attorneys  for  the  plaintiff,  as 
to  the  effect  of  the  decision  of  this  court  upon 
the  former  writ  of  error,  were  the  Inducing 

causes  of  the  adverse  rulings  complalti^  fif, 
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AlthoDsh  the  former  Terdict  was  set  aside, 
carefnl  ezamlnatloii  and  analysis  of  the  opin- 
ion fall  to  disclose  any  purpose  on  the  part  of 
the  court,  to  say  the  obligation  of  the  con- 
tract on  the  part  of  the  defendants  was  un- 
conditional and  absolute.  On  the  contrary, 
it  distinctly  asserts  the  burden  of  conditions 
precedent  resting  upon  the  plaintiff.  It  says 
the  duty  of  selecting  the  carrier  and  giving 
shipping  directions  falls  on  the  plaintiff,  and 
that,  without  performance  of  these  duties, 
the  defendants  could  not  be  required  to  load 
the  lumber.  Nor  does  it  orerlook  or  Ignore 
the  right  of  the  defendants  to  have  orders 
from  the  plaintiff,  as  conditions  precedent. 
In  support  of  the  former  verdict,  failure  of 
the  plaintiff  to  furnish  cars  and  designate 
the  carrier  was  relied  upon  extensively  In  the 
argument,  but  it  was  held  that  failure  to 
make  one  or  more  of  the  requisite  selections 
named  did  not  exonerate  the  defendants  from 
compliance  with  express  requirements  as  to 
delivery  at  the  time  and  place  specified  by 
the  contract,  when  so  ordered,  and  that  cars 
could  be  secured,  the  carrier  elected,  and  des- 
tination given,  after  the  assembling  of  the 
Itfmber.  But  the  duty  of  the  plaintiff  to  des- 
ignate with  each  order  the  place  of  loading, 
the  Chesapeake  &  Ohio  siding  or  the  Vir^- 
lan  siding,  a  right  which  he  had  reserved, 
and  the  Inhibition  of  deliveries  without  or- 
ders, were  not  distinctly  relied  upon  in  the 
argument,  nor  observed  at  all  In  the  requests 
for  instructions.  These  vital  and  controlling 
provisions  of  the  contract  were  practically 
ignored,  both  in  the  trial  court  and  in  this 
court.  But  when  the  case  went  back  for  a 
new  trial,  they  were  invoked.  By  their  re- 
quest for  instruction  No.  3,  the  defendants 
asked  the  court  to  tell  the  Jury  that  their 
general  order  to  haul  lumber  contracted  for, 
or  a  mere  permission  to  do  so,  without  desig- 
nation of  the  point  to  which  it  was  to  be 
hauled,  was  not  such  an  order  as  was  con- 
templated by  the  contract  Though  their  in- 
struction No.  4  did  not  define  the  order  con- 
templated by  the  contract.  It  did  submit  to 
the  jury  an  inquiry  as  to  whether  orders  were 
given  as  provided  for  by  it  One  of  the  in- 
structions given  for  the  plaintiff  on  the  form- 
mer  trial  told  the  jury  lumber  was  to  be 
furnished  as  ordered  by  the  plaintiff,  not  as 
ordered  by  him  in  compliance  with  the  terms 
of  the  contract  defining  the  character  of  the 
order.  Another  told  them  it  was  the  duty 
of  the  defendants  to  haul  and  place  the  lum- 
ber at  a  convenient  place  at  Surveyor,  if  so 
directed  by  the  plaintiff.  These  instructions 
declaring  the  plaintitTs  right  to  order  as 
he  pleased  were  followed  by  another  assert- 
ing liability  on  the  part  of  the  defendants, 
for  failure  to  furnish  the  plaintiff  600,000 
feet  of  lumber,  on  his  orders  to  do  so  pro- 
vided for  by  the  agreement  The  first  two 
allowed  the  plaintiff  to  order  as  he  pleased, 
and  the  third  did  not  suggest  any  different 
theory  to  the  Jury,  by  its  reference  to  the 


agreemoit.  The  flrat  two  oonstmed  the 
agreement  as  one  allowing  the  plaintiff  to  or- 
der as  he  pleased,  and  the  third  did  alter  that 
interpretation.  On  the  second  trial,  the 
court  refused  to  tell  the  Jury  the  defendants 
were  bound  to  place  the  lumber  at  a  con- 
venient place  at  Surveyor,  when  directed  by 
the  plaintiff,  and  told  them  it  was  the  duty 
of  the  defendants  to  furnish  the  lumber,  as 
ordered  and  directed  by  the  plaintiff,  or  his 
agent,  as  provided  by  the  contract  Two 
others  given,  at  the  instance  of  the  plaintiff, 
did  not  so  define  or  limit  the  order,  but  the 
definition  was  an  explicit  requirement  of 
plaintiff's  instruction  No.  4,  and  of  defend- 
ants' instructions  Nos.  3  and  4.  Their  com- 
bined effect  was  to  bring  the  conditions  pre- 
cedent into  full  and  conspicuous  view. 

If  the  rulings  of  the  court  on  the  second 
trial  are  correct  and  the  verdict  is  sustained 
by.  the  evidence,  no  injustice  will  be  occasion- 
ed by  disregard  of  so  much  of  the  former 
decision  as  is  not  accordant  with  the  law  of 
the  case  as  it  is  now  developed.  It  did  not 
mislead  either  the  trial  court  or  the  Jury, 
and  application  of  correct  principles  of  law 
will  not  result  in  a  reversal  of  the  Judgment 
or  award  of  a  new  triaL  Under  such  cir- 
cumstances, an  erroneous  decision  on  a  writ 
of  error  may  be  disregarded  on  a  second  writ 
of  error  in  the  same  case.  Pennington  v. 
Gillaspie,  66  W.  Va.  643,  66  S.  B.  1009;  Cluff 
V.  Day,  141  N.  Y.  880,  36  N.  B.  182;  Bomar 
V.  Parker,  68  Tex.  435,  4  S.  W.  499;  Bird  v. 
Sellers,  122  Mo.  23,  26  S.  W.  668;  Bynum  v. 
Apperson,  9  ^eisk.  (Tenn.)  632;  Barton  v. 
Thompson,  66  Iowa,  671,  9  N.  W.  890,  41  Am. 
Bep.  118.  If  the  erroneous  parts  of  the 
former  decision  had  not  been  adopted,  the 
costs  here  would  have  been  adjudged  against 
the  plaintiff.  These  he  then  escaped.  They 
will  be  no  greater  now  than  they  would  have 
been  then.  The  costs  of  the  second  trial  in 
the  court  below,  which  he  may  be  deemed  to 
have  incurred  as  a  result  of  the  former  de- 
dsion,  is  comparatively  a  small  matter,  and, 
besides,  he  sought  the  privilege  of  a  new  trial 
and  induced  the  error  by  wliich  it  was  ac- 
corded him.  Hence  it  Is  obvious  that  no  sub- 
stantial injustice  will  result  The  responsi- 
bility for  the  error  must  be  shared  by  all 
members  of  this  court  that  participated  tn 
the  decision,  the  trial  court  and  the  attorneys. 
When  the  case  was  previously  in  this  court, 
it  was  earnestly  considered  in  two  conferenc- 
es of  all  the  Judges  as  the  court  was  then  con- 
stituted. 

[1]  The  practical  and  oommon-senee  de- 
termination of  the  rights  of  the  parties,  evi- 
denced by  the  two  verdicts  of  Juries,  returned 
in  disregard  of  the  nisi  prius  court's  instruc- 
tions on  the  first  trial  and  in  accord  with  a 
reasonable  Interpretation  of  those  given  on 
the  second,  seems  to  conform  to  well-settled 
law.  The  contract  was  one  of  dependent  cove- 
nants, or  of  covenants  on  the  part  of  the 
vendor,  dependent,  as  to  obligation,  upon  the 
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performaiice  of  oondltlona  precedent  by  tbe 
Tendee.  If  the  vendee  In  a  contract  of  sale 
reserrea  to  himself  the  right  to  name  the 
place  of  dellTery,  the  quantities  In  which  de- 
Uveriea  are  to  be  made,  the  mode  of  ship- 
ment, the  Instnuhent  of  conveyanoe,  or  the 
like,  the  vendor's  covenant  does  not  bind  him 
to  act,  until  the  vendee  has  exercised  his 
election.  His  designation  as  to  the  subject- 
matter  of  his  reserved  right  of  election  Is  a 
condition  either  concurrent  or  precedent,  per- 
formance of  which  the  vendor  may  await 
Ben].  Sales,  {  318. 

"Where  the  place  is  fixed,  but  not  tbe  time, 
neither  party,  as  will  be  seen,  can  ordinarily 
pat  the  other  in  default  until,  in  some  way,  the 
other  has  had  reasonable  notice  of  the  time  when 
delivery  would  be  offered  or  demanded."  Mech. 
Sales,  i  1126. 

"Where  expressly  or  by  implication  the  place 
of  delivery  is  at  the  option  ot  either  party,  that 
fact  throws  upon  him  the  burden  of  taking  the 
initiative,  and  it  is  his  duty  to  tnve  notice  of  the 
plnce  at  which  the  goods  will  be  offered  or  de- 
manded. If  the  contract  fixes  the  kind  or  time 
of  the  notice,  the  contract  must  prevail;  if  it 
•Ices  not,  reasonable  notice  would  be  required. 
Until  such  notice  is  given,  the  other  party,  if 
ready  and  willing  to  perform,  is  not  in  default." 
M(>ch.  Sales,  {  1127. 

"If  the  place  is  specified  but  not  the  time,  nei- 
ther party  can  ordinarily  put  the  other  in  de- 
fault by  tendering  or  demanding  delivery  at  that 
place,  unless  reaHonable  notice  of  such  act  has 
been  given  the  other,  or  unless  the  place  or  cir- 
cumstances are  such  as  to  fairly  make  the  act 
appropriate  without  previous  notice;  if  the  time 
or  place  is  expressly  or  impliedly  at  the  option 
of  either  party,  be  cannot  tender  or  demand  de- 
livery until  he  has  given  reasonable  notice  of  the 
time  or  place  at  which  such  delivery  is  to  be 
made."    Mech.  Sales,  }  1130. 

If,  in  a  sale  of  tobacco  to  be  delivered  f. 
o.  b.  cars  at  a  certain  place,  there  is  no  pro- 
vision aa  to  naming  the  carrier  or  the  desti- 
nation, the  vendee  must  give  the  shipping 
directions  before  he  can  demand  performance 
on  the  part  of  the  vendor,  or  put  him  in  de- 
fault. Hughes  V.  Knott,  138  N.  0.  105,  50  S. 
K.  586,  3  Ann.  Cas.  903.  If  a  contract  of  pur- 
chase of  railroad  spikes  provide  that  shipping 
directions  shall  be  given  by  the  buyer,  his 
failnre  to  give  them  exonerates  the  seller; 
and,  if  he  gives,  and  then  countermands  them, 
before  they  are  acted  upon,  the  seller  is  not 
in  default  Railway  Co.  v.  Iron  Co.,  126  IlL. 
294, 18  N,  E.  735.  From  the  multitudinous-  de- 
cisions Illustrating  the  operation  of  the  prin- 
ciple, the  following  may  be  regarded  as  accu- 
rate and  representative:  Dwlght  v.  Eckert, 
117  Pa.  490,  12  Atl.  32 ;  Rogers  v.  Van  Hoe- 
sen,  12  Johns.  (N.  Y.)  221;  Dlngley  v.  Oler, 
117  U.  S.  490,  6  Sup.  Ct  850,  29  L.  Bd.  984; 
Harrow  Spring  Co.  v.  Harrow  Co.,  90  Mich. 
147,  51  N.  W.  197,  80  Am.  St  Rep.  421;  Posey 
V.  Scales,  55  Ind.  282;  Weill  v.  Metal  Co.,  182 
IlL  128,  64  N.  E,  1060;  Hunter  v.  Wetsell,  84 
N.  T.  649,  88  Am.  Rep.  644;  Armitage  v. 
Insole,  14  Ad.  &  BU.  (68  B.  C.  L.)  727. 

Stipulations  as  to  quantities  in  which  de- 
liveries are  to  be  made  are  equally  essential 
ana  binding. 

*Kot  only  must  the  article  delivered  corre- 


spond In  kind  with  what  Is  agrced  upon,  but  it 
must  also  correspond  in  amount  Where  a 
spedflc  quantity  or  number  is  agreed  upon,  to  be 
delivered  at  one  time,  that  quantity  or  number 
must  be  delivered,  and  the  seller  will  not  per- 
form his  undertaking,  if  he  delivers  either  more 
or  less."     Mech.  Sales,  |  1167. 

"The  precise  amount  to  be  furnished  may  also 
be  left  to  be  determined  by  one  of  the  parties, 
and  his  determination,  when  made  and  manifest- 
ed, fixes  the  quantity  to  which  the  contract  ap- 
pUes."     Mech.   Sales,  {  1170. 

"The  seller  is  bound  to  deliver  the  quantity 
stipulated,  and  has  no  right  either  to  compd 
the  buyer  to  accept  a  less  quantity,  or  to  require 
him  to  select  part  oat  of  a  greater  quantity; 
and  when  the  goods  are  to  be  shipped  in  certain 
proportions  monthly,  the  seller's  faUure  to  ship 
the  required  quantity  in  the  first  month  gives' 
the  buyer  the  same  right  to  rescind  the  whole 
contract  that  be  would  have  had  if  it  had  been. 
agreed  that  all  the  goods  should  be  delivered  at 
once."  Norrington  v.  Wright  115  U.  8.  188, 
204,  6  Sup.  Ct  12,  16  [29  L.  £d.  866];  Mech. 
Sales,  S  1216. 

The  provisions  of  the  contract  as  to  time, 
place,  quantity,  price,  and  all  other  condi- 
tions are  material  and  binding  upon  both 
parties. 

The  plalntlflf  reserved  to  himself,  in  express 
terms,  the  right  to  fix  the  times  of  delivery 
and  the  kinds  and  quantities  of  lumber  to  be 
shipped,  from  time  to  time,  within  the  year. 
He  also  held  the  right  of  election  as  to  the 
exact  place  of  each  delivery.  All  were  to  be 
made  at  Surveyor,  but  eai^  at  one  of  two 
dltFerent  points,  (me-half  mile  distant  from 
each  other,  and,  in  every  case,  he  had  po'wer 
of  designation  ot  the  point  of  loading.  All 
deliveries  were  to  be  made  on  board  of  cars. 
No  other  delivery  would  pass  the  title,  shift 
the  hazard  of  damages  or  loss,  or  entitle  the 
defendants  to  payment  The  prescribed  mode 
and  conditions  of  payment  were  remittance 
on  receipt,  from  plaintifr's  inspector,  ot  bill 
of  lading  and  invoice  of  lumber  shii^>ed. 

The  contract  must  be  so  construed  aa  to 
make  it  operate  reasonably  and  fairly.  It 
contains  no  express  provisicm  as  to  Interrup- 
tion ot  the  process  of  delivery,  for  the  pur- 
pose of  inspection.  The  paities  did  not  likely 
contemplate  the  presence  of  an  inspector,  on 
the  arrival  of  each  wagon  load  or  tramcar 
load  of  lumber ;  but  stich  assemblage  of  lum- 
ber for  Inspection  of  shipments  properly  or- 
dered, as  may  have  been  necessary,  did  not 
iiui-ose  any  duty  upon  the  defendants  to  keep 
large  quantities  of  lumber  stored  at  or  near 
the  places  of  loading,  for  which  no  proper  or- 
ders had  been  given,  nor  confer  upon  the 
vendee  any  right  to  demand  it  However,  it 
Is  unnecessary  to  construe  the  contract  as  to 
the  rights  and  duties  of  the  parties,  respect- 
ing inspection.  That  part  ot  it  is  not  direct- 
ly nor  materially  involved. 

Of  course,  plaintiff's  rights  of  election 
could  have  been  waived,  in  so  far  as  they  had 
been  reserved  for  his  exclusive  benefit  and 
protection,  and  no  doubt  were,  in  some  in- 
stnnces  and  to  some  extent ;  but  such  waiv- 
ers were  obviously  only  partial.  No  let-  ^ 
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ter  found  in  the  correspondence  set  forth  In 
the  former  opinion,  or  In  the  present  record, 
signified  any  purpose  or  Intent  to  take  up  and 
pay  for  lumber  not  actually  loaded  on  the 
cars,  receipted  for  by  the  carrier  and  In- 
voiced. Nor  was  there  any  promise  to  ab- 
solve the  defendants  from  duty  to  remove 
lumber  stored  at  one  loading  place  to  the 
other.  In  case  shipment  from  the  other  should 
be  desired.  Nor  did  the  contract  Impose  any 
obligation  upon  the  defendants  to  store  lum- 
ber at  Surveyor,  for  use  in  performance  of 
the  contract  They  could  keep  it  where  they 
pleased,  until  called  for  by  proper  orders  for 
dellvetles.  Until  delivered,  it  was  theirs,  and 
they  bore  the  hazards  of  loss  and  Injury  by 
flres,  floods,  thefts,  and  otherwise. 

r2]  Moreover,  the  plaintiff  was  not  bound 
to  accept  any  deliveries  made  without  orders, 
except  in  so  far  as  he  waived  his  rights  of 
election.  No  letter  authorized  shipment  by 
such  roads  or  cars,  or  at  such  times  and  In 
such  quantities,  as  the  vendors  might  elect, 
or  iii-oinlsed  inspection  and  payment,  without 
delivery  on  board  of  cars  of  roads  designat- 
ed by  ihe  vendee,  and  he  designated  no  road 
in  any  of  the  general  letters  relied  upon.  He 
ordered  150,000  feet  of  poplar  lumber  hauled 
ut  one  time,  without  any  indication  of  the 
places  of  loading  or  his  intention  as  to  the 
times  at  which,  or  the  quantities  in  which, 
lie  would  take  it  up  and  pay  for  it  He  gave 
the  defendants  their  option  to  haul  some  oak 
lumber.  That  was  no  order.  He  took  up  and 
paid  for  164,919  feet  of  poplar,  chestnut  and 
onk,  a  quantity  far  in  excess  of  any  specific 
orders  found  in  the  correspondence. 

Such  oral  testimony  as  tends  to  prove  prop- 
er verbal  orders  or  demands  for  lumber, 
made  through  Callaway,  the  plaintiff's  in- 
spector, not  honored  and  filled,  is  flatly  and 
emphatically  denied  by  Poteet,  one  of  the  de- 
fendants and  manager  of  the  defendant  cor- 
I)oration,  the  Marsh  Lumber  Company.  He 
swears  every  proper  order  was  filled,  and 
that  the  company  always  had  ample  lumber 
on  hand  with  which  to  comply  with  the  re- 
quirements of  the  contract  and  was  ready 
and  willing  to  do  so,  not  always  when  order- 
ed, but  within  extensions  of  time  assented  to 
by  the  plaintiff.  Whether  the  contrary  may 
be  inferred  from  the  correspondence  and  the 
repeated  general  demands  and  inquiries 
found  in  the  plaintiff's  letters  and  the  replies 
thereto,  as  well  as  whether  Callaway  testi- 
fied truthfully,  was  a  question  for  the  Jury. 
There  is  nothing  legally  conclusive  In  them. 
Of  course,  the  plaintiff  could  rightfully  make 
Inquiries,  and  there  was  a  moral  obligation 
upOTi  the  defendants  to  answer  them  frankly 
and  truthfully,  but  they  were  devoid  of  the 
legal  virtue  and  power  to  force  the  defend- 
ants to  move  or  to  put  them  In  legal  default. 

Seeing  no  error  in  the  trial  court's  rulings 
upon    instructions    and    evidence,    nor    any 


ground  upon  wbldi  It  conld  rl^tfnlly  have 
set  aside  the  yerdict,  we  will  affirm  tbe  Jnds- 
ment 

(»  W.  Ya.  646) 
HILLEB  T.  SKAG6S.    (No.  3182.) 
(Supreme  Court  of  Appeals  of  West  Viisinia. 
Feb.  20,  1917.) 

(Bi/llabut  hy  the  Court.) 

1.  EA8El«in«  «=9l5— GkAKT— NiOKSSITT. 

To  raise  an  implied  reservation  or  grant  of 
aji  easement  the  existing  servitude  must  at  the 
time  of  the  deed  be  apparent  eontinuous  and 
strictly  necessary. 

[Ed.  Note. — For  other  cases,  see  Easements. 
Ont  Dig.  {{  42-58.] 

2.  e'asements  <s=»21  —  rlqrts  of  pubchaseb 
— Benefits  and  Bubdens. 

It  is  a  general  rule  of  the  common  law,  ai>- 
plicable  in  such  cases,  that  when  the  owner  of 
two  tenements  sells  one  of  them,  or  tbe  owner  of 
an  entire  estate  sells  a  portion  thereof,  the  pur- 
chaser takes  tbe  tenement  or  portion  sold  with  all 
the  beneSts  and  burdens  which  appear  at  tbe 
time  of  the  sale  to  belong  to  it,  as  between  it 
and  the  property  which  the  vendor  retains. 

[Ed.  Note. — For  other  cases,  see  EasementiL 
Cent  Dig.  i  59.] 

3.  Easements  *=»22— Drain— Vibibilitt. 

An  apparent  easement  need  not  be  actually 
visible.  It  is  enoagh  that  the  facts  and  circum- 
stances, fairly  construed,  will  disclose  it  as  in 
the_  case  of  a  drain  pipe  under  the  surface  into 
which  the  wator  is  conducted  from  a  roof. 

[Ed.  Note. — For  other  cases,  see  E^sement^ 
Cent  Dig.  {  00.] 

4.  Easements  «s»1&— Rkservation  ob  Gbant 

—Necessity. 
The  rule  of  strict  necessity  applicable  to  an 
implied  reservation  or  grant  of  an  easement  is 
not  limited  to  one  of  absolute  necessity,  but  to 
reasonable  necessity,  as  distinguished  from  mere 
convenience. 

[Ed.  Note. — For  other  cases,  see  Easementsk 
Cent.  Dig.  SS  42-58.] 

Error  to  Circuit  Court,  Summers  County. 

Action  on  the  case  for  damages  by  Janet 
E.  Miller  against  C  H.  Skaggs.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Wm.  H.  Sawyers  and  R.  P.  'Dunlap,  both  of 
Hinton,  for  plaintiff  in  error.  T.  N.  Uead,  of 
Hinton,  for  defendant  in  error. 

FILLER,  3.  An  action  on  the  case  for- 
damages  for  obstructing  a  private  sewer 
serving  the  adjoining  properties  of  tlie  par- 
ties and  other  properties  and  running  under 
and  across  a  corner  of  defendant's  lot  at  tbe- 
rear  end  thereof. 

Plaintiff  obtained  a  verdict  and  Judgment 
for  three  hundred  dollars,  ond  defendant 
sued  out  the  present  writ  of  error. 

One  J.  A.  Graham  ouce  owned  both  proper- 
ties, and  then  in  connection  with  the  owners 
of  adjoining  properties  built  and  maintained 
tbe  sewer  In  question.  All  properties  served, 
including  that  of  the  defendant,  are  situated 
on  a  hill  side;  defendant's  property  faces- 
Second  Avenue,  as  does  the  property  of  one 
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Cundlff,  at  the  comer  of  James  Street  and 
Second  Avenue,  and  as  does  the  hotel  proper- 
ty also  of  plaintiff,  that  of  the  defendant  be- 
ing situated  between  the  Cundlff  property 
and  plaintiff's  hotel  property ;  and  the  sew- 
er In  question  after  leaving  the  lot  of  defend- 
ant runs  down  between  his  property  and  the 
plaintiff's  lot,  and  connects  Into  the  city  sew- 
er on  Second  Avenue.  The  property  of  plain- 
tiff affected  by  the  defendant's  act  complain- 
ed of,  however,  fronts  on  James  Street  im- 
mediately back  of  the  Cundlff  property,  and 
between  it  and  the  property  of  one  James, 
and  below  It  and  the  property  of  one  Pucket, 
the  other  properties  connected  Into  said  pri- 
vate sewer. 

The  sewer  In  question  serves  both  as  a  san- 
itary and  a  storm  sewer,  and  there  is  con- 
nected Into  it  not  only  water  closets,  bath 
tnbs,  and  sinks  from  the  respective  houses  on 
the  lots,  but  down  spouts  from  the  roofs 
thereof  are  also  run  into  it,  tlie  latter  on  the 
plaintiff's  property  evidenced  by  terra  cotta 
tiling  projecting  above  the  ground  and  plain- 
ly visible  from  defendant's  property;  and 
the  lateral  pipe  or  sewer  from  the  Cundlff 
property  crosses  the  entire  width  of  defend- 
ant's property  back  of  his  house  and  is  con- 
nected Into  the  sewer  before  leaving  his  lot. 
The  evidence  shows  that  the  main  trunk  of 
this  private  sewer  occupies  the  natural  chan- 
nel for  the  drainage  of  the  surface  waters 
from  the  hill  side  and  is  practically  coinci- 
dent with  an  old  drain  or  gutter  once  open 
and  deflned  for  a  part  of  the  way  at  least 
across  defendant's  lot  by  a  stone  curbing, 
bat  at  the  thne  of  the  sale  and  conveyance  to 
defendant  the  sewer  had  been  laid  under 
ground  and  was  in  use  and  serving  the  prop- 
erties of  all  parties  connected  therewith. 

Defendant  obtained  his  property  by  deed 
dated  November  10,  1909,  and  the  injuries 
complained  of  occurred  on  or  about  Septem- 
ber 30,  1915.  A  few  days  prior  to  that  time 
defendant  had  dug  down  to  and  torn  up  the 
sewer  where  it  crossed  under  his  lot,  and 
stopped  it  up  with  old  rags  and  clothing, 
completely  shutting  off  the  flow  of  the  water 
and  sewage,  and  a  heavy  rainfall  occurring 
thereafter  and  at  the  thue  of  the  injury,  the 
water  and  sewage  backed  up  and  overflowed 
the  basement  of  plaintiff's  house,  resulting  in 
the  damages  for  which  she  sued. 

Neither  in  the  deed  from  Graham  to  his 
immediate  grantee,  nor  in  any  of  the  inter- 
mediate deeds  down  to  and  including  the 
deed  from  one  Butler  and  wife  to  defendant 
was  there  reserved  In  terms  any  easement 
over  the  lot  of  defendant  for  the  purpose  of 
said  sewer,  and  It  is  conceded  that  if  such 
easement  exists  it  is  one  Implied  in  Ihe  origi- 
nal grant  by  Graham  and  the  intermediate 
deeds  referred  to. 

[1]  In  accordance  with  the  weight  of  mod- 
em Engrlish  and  American  decisions  we 
have  decided  that  an  implied  reservation  or 
grant  ot  an  easement  can  only  arise  where 


at  the  time  of  the  deed  or  grant  the  existing 
servitude  Is  apparent,  continuous,  and  strict- 
ly necessary  to  the. enjoyment  of  the  domi- 
nant estate.  Hoffman  v.  Shoemaker,  69  W. 
Va.  233,  71  S.  El.  198.  34  li.  R.  A.  (N.  S.)  632, 
and  authorities  dted. 

And  there  seems  to  be  no  material  distinc- 
tion in  the  application  of  this  principle  be- 
tween an  implied  reservation  and  implied 
grant  of  racb  an  easement,  except  that  in  a 
grant  the  terms  ot  the  grant  according  to 
the  general  rule  is  to  be  construed  most 
strongly  against  the  grantor  in  favor  of  the 
grantee.    9  R.  C.  L.  765,  and  cases  dted. 

[2]  And  there  is  a  well  recognized  rule  of 
the  common  law,  applicable  to  cases  of  im- 
plied reservations  or  grants  of  such  ease- 
ments, namely,  that  where  the  owner  of  two 
tenements  sells  one  of  them,  or  the  owner  of 
one  entire  estate  sells  a  portion  thereof,  the 
purchaser  takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  whlcB  ap- 
pear at  the  time  of  the  sale  to  belong  to  It, 
as  between  it  and  the  property  which  the 
vendor  retains.  Lampman  v.  Milks,  21  N.  Y. 
505 ;  Seymour  v.  Lewis,  13  N.  J.  Eq.  439,  7S 
Am.  Dec.  lOS;  Washburn  on  Easements  and 
Servitude  (4th  Ed.)  95 ;  Harwood  v.  Benton, 
32  Vt  733;  GoodaU  v.  Godfrey,  53  Vt  219, 
38  Am.  Rep.  672. 

[S]  That  an  underground  pipe  or  conduit, 
such  as  a  sewer,  constitutes  a  servitude  with- 
in the  meaning  of  the  authorities  needs  no 
further  elaboration.  The  distinction  betweeu 
a  way  or  road  and  an  easement  for  a  pipe 
line  or  sewer  Is  noted  in  Hoffman  v.  Shoe- 
maker, supra.  Its  continuous  character  is 
determined  by  the  fact  that  it  needs  no  In- 
tervention of  other  agency  to  keep  it  alive, 
and  because  in  its  nature  it  is  continuous. 

The  grounds  of  defense  interposed  to  plain- 
tiff's theory  of  an  implied  reservation  were 
that  the  alleged  easement  was  neither  api>ar- 
ent  nor  strictly  necessary,-  so  as  to  entitle 
plaintiff  to  continue  the  servitude  upon  de- 
fendant's pri^erty. 

We  said  In  Hoffman  v.  Shoemaker,  supra, 
69  W.  Va.  page  238,  71  8.  E.  200,  34  U  R.  A. 
(N.  S.)  632,  in.  accordance  with  the  great 
weight  of  authority,  that  "an  apparent  ease- 
ment need  not  be  actually  visible.  It  is 
enough  that  the  facts  and  circumstances, 
fairly  construed,  will  disclose  It,  as  in  the 
case  of  a  drain  pipe  under  the  surface  into 
which  the  water  Is  conducted  from  a  roof." 
In  10  Am.  &  Eng.  Ency.  Law,  405,  apparent 
easements  are  defined  as  "Those  the  exist- 
ence of  which  appears  from  the  construction 
or  condition  of  one  of  the  tenements,  so  as 
to  be  capable  of  being  seen  or  known  on  in- 
q)ection."  And  in  Larsen  t.  Peterson,  53 
N.  J.  Eq.  88,  30  Atl.  1094,  it  was  said  that 
the  mere  fact  that  a  drain  or  aqueduct  may 
be  concealed  from  casual  vision  will  not  pre- 
vent it  from  being  apparent  in  the  sense  in 
which  that  word  is  used. 
In  the  case  In  hand  the  general  lay  of  the  i 
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land,  the  natural  drainage,  all  tending  from 
botb  sides  of  the  sewer  to  that  point;  the 
knowledge  whldi  defendant  must  have  had 
from  the  connections  therewith  from  plain- 
tiff's property,  and  from  his  own  and  other 
properties;  the  absolute  necessity  for  some 
drainage  and  sewerage  for  the  reasonable  nse 
of  these  properties,  we  think  were  auffldent, 
and  must  have  rendered  the  existence  of  the 
sewer  through  his  property  reasonably  appar- 
ent, and  so  as  to  charge  him  with  notice 
thereof.  The  authorities  dted  and  many 
that  ml^t  be  dted  support  this  conclusion. 

[4]  But  was  the  easement  dalmed  one  of 
strict  necessity  within  the  meaning  of  the  au- 
thorities referred  to?  The  rule  of  strict 
necessity  has  not  been  uniformly  defined  by 
the  courts.  But  the  greater  number  In 
weight  and  reason  hold  this  rule  not  to  be 
limited  to  one  of  absolute  necessity,  but  to 
reasonable  necessity,  as  distinguished  from 
mere  convenience.  9  R.  C.  L.  766,  {  28; 
Wells  V.  Garbutt,  132  N.  Y.  430,  30  N.  B.  978; 
DiUman  v.  Hoffman,  38  Wis.  550;  Paine  v. 
Chandler,  134  N.  X.  385,  32  N.  B.  18, 19  U  R. 
A.  99;  Miller  v.  Hoeschler,  126  Wis.  263, 
105  N.  W.  790,  8  L.  R.  A.  (N,  S.)  327,  note 
III  b,  328.  In  John  Hancock  Mut  Ufe  Ins. 
Oo.  V.  Patterson,  103  Ind.  582,  2  N.  B.  188, 
53  Am.  Rep.  550,  It  was  decided  that  If  the 
service  Imposed  on  one  during  unity  of  pos- 
session of  two  parcels  was  of  a  character 
looking  to  permanency,  and  discontinuance  of 
such  service  would  absolutely  involve  an  ac- 
tual and  substantial  re-arrangement  of  these 
parts  of  the  estate  In  whose  favor  the  serv- 
ice was  Imposed,  to  the  end  that  it  might  be 
as  comfortably  enjoyed  as  before,  then  such 
necessity  would  seem  to  exist.  Our  case  of 
Bennett  v.  Booth,  70  W.  Va.  2W,  73  S.  E.  900, 
39  Ii.  R.  A.  (N.  S.)  618,  seems  to  be  In  accord 
with  this  prlndple  of  implied  reservation. 

A  decision  well  Illustrating  cases  where 
the  rule  of  reasonable  necessity  should  not 
be  applied  is  Bussmeyer  v.  Jablonsky,  241 
Mo.  681,  145  S.  W.  772,  39  I*  R.  A.  (N.  S.) 
549,  Ann.  Cas.  1913C,  1104.  And  Jones  on 
Easements,  {  156,  says: 

"The  term  'necessary'  is  to  be  understood  as 
meaning  that  tliere  could  be  no  other  reasonable 
mode  of  enjoying  the  dominant  tenement'  witb- 
ODt  tills  easement." 

And  in  section  167,  the  same  authority 
says: 

"The  degree  of  necessity  that  most  exist  to 
give  rise  to  an  easement  by  implied  grant,  or  to 
an  easement  by  implied  reservation,  where  such 
an  easement  is  recognized,  and  no  marked  distinc- 
tion is  made  between  a  grant  and  a  reservation, 
is  such  merely  as  renders  the  easement  necessa- 
ry for  the  convenient  and  reasonable  enjoyment 
of  the  property  as  it  existed  when  the  severance 
was  made.  'The  degree  of  necessity  is  to  be  de- 
termined rather  by  the  permanency,  apparent 
purpose,  and  adaptability  of  the  disposition  made 
by  the  owner  during  the  unity  of  titie,  than 
by  considering  whether  a  possible  nse  can  be 
made  of  the  parcel  granted,  after  a  discontinu- 
ance of  the  right  formerly  exerdsed  over  the 


other.'  The  use  of  the  right  need  not  be  abso- 
lutely necessary  to  the  enjoyment  of  the  thing 
granted.  It  is  only  requisite  that  the  right  shall 
materially  affect  the  yalne  of  the  thing  granted." 

On  the  trial  below  It  was  conceded  that 
plaintiff  had  no  way  of  drainage  or  sewerage 
by  way  of  James  Street,  or  through  adjoin- 
ing lots,  and  whether  It  was  reasonably  pos- 
sible to  get  from  her  lot  fronting  on  James 
Street  by  changing  the  course,  of  the  sewer 
so  as  to  make  It  run  through  her  hotd  lot 
or  in  some  other  way ;  and  whether  the  sew- 
er through  the  defendant's  lot  was  so  ap- 
parent, as  to  charge  defendant  with  notice 
thereof,  were  disputed  facts  properly  sub- 
mitted to  the  Jury  under  the  evidence,  by  In- 
structions properly  propounding  the  law  of 
the  case,  and  by  the  verdict  of  the  Jury  these 
facts  were  found  adversely  to  the  conten- 
tions of  the  defendant,  and  we  see  no  reason 
for  disturbing  that  verdict  or  the  Judgment 
thereon.     The  Judgment,  therefore,  wlU  be 

Afflimed. 

(TO  w.  y».  6») 
FRENCH  V.  McMILUON  et  aL    (Na  8044.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  20,  1917.) 

(ByUahu*  by  tko  Court.) 

1.  DECOS     «S>94  —  CONTBAOT  —   MSBaSB     IM 
DiXD. 

Where  a  vendee  of  land,  under  a  written 
contract  of  sale,  Bubseqaentl;^  procnres  a  deed 
therefor  to  be  executed  to  ms  wife,  it  will  be 
presumed,  in  the  absence  of  proof  to  the  con- 
trary, to  havb  been  executed  in  discharge  of  the 
contract  which  thereby  becomes  merged  in  the 
deed. 

[Ed.  Mote.— For  other  cases,  see  Deeds,  Gent. 
Dig,  {  266.] 

2.  Cancelultion  or  iNarBUMENTS  «=>63  — 
Deeds— CoNTBACT  or  Sai.e. 

A  decree  canceling  such  deed  for  fraud  in 
its  procurement  likewise  annuls  the  contract  of 
sale  pursuant  to  which  it  was  made. 

[Eki.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  129.] 

3.  Partition     *=3l6  —  Paetibs  —  Equitablk 

OWNEE. 

To  authorize  a  party  daiming  only  an  equi- 
table title  to  maintain  a  suit  for  partition,  it  is 
essential  that  his  equity  be  complete,  such  as. 
entitles  him  to  demand  a  conveyance  of  the  le- 
gal titie. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §  52.] 

4.  EsrropPEL  <S=>28— Wabeantt  Deed— Hmbs. 

A  deed  with  covenants  of  general  warranty, 

gurporting  to  convey  lands  in  which  the  grantor 
as  only  a  prospective  inheritance,  and  to  which 
he  never  becomes  entitled  because  of  his  death 
within  the  Ufetime  of  his  ancestor,  does  not 
estop  his  children  from  asserting  titie  as  hors 
of  their  grandparent. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent.  Dig.  i  68.] 

5.  Ebtoppkl  ®=»46  —  BxjcuuTioiT  ot  Dkbd  — 
Afteb-Acquibed  TiTLa. 

A  married  woman  living  with  her  husband 
is,  not,  nor  is  her  heir,  estopped  by  her  deed,  or 
any  covenant  of  warranty  therein,  from  setting 
up  against  her  grantee  on  after-acquired  title. 
[Ed.  Note.— For  other  coses,  see  Estoppdu 
Cent.  Dig.  {  112.] 
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Appeal  from  drcnlt  Court;  Baleigh  County. 

Suit  by  O.  T.  French  against  Bnmette  Mto- 
HUUon  and  others.  From  decree  for  plain- 
tiff, defendant  McMlIUon  appeals.  Reversed, 
and  bill  dismissed. 

J.  B.  Summerfleld,  of  Beckl^,  fOr  appel- 
lant a  Ml  Ward  and  A.  P.  Farley,  both  of 
Beckley,  for  appellee. 

WILLIAMS,  Judge.  From  a  decree  parti- 
tioning a  small  tract  of  land  among  George  T. 
French,  the  plaintiff,  Bnmette  McMllUon, 
and  the  Infant  children  of  Floyd  McMilUon, 
deceased,  the  defendant  Bnmette  McMilUon 
has  appealed,  denying  plaintUTs  title  to  any 
Interest  In  the  land. 

The  tract  was  formerly  owned  by  Sarah 
Daniel  and  contained  39Vi  acres.  She  con- 
veyed away  two  small  lots  out  of  the  tract, 
1.24  acres  to  Amanda  Clay  and  1.76  acres  to 
Victoria  McMUllon,  which  are  not  here  in- 
volved. She  later  also  conveyed  a  lot  of  2 
acres  to  Ellen  McMilUon,  which  was  not 
partitioned,  but  title  to  which  la  Involved, 
the  court  below  holding  plaintiff  to  be  enti- 
tled to  the  eptlre  lot. 

Sarah  Daniel  was  twice  married.  By  her 
first  husband  she  had  two  sons,  Bumette  Mc- 
MilUon and  Floyd  McMlIllon.  The  last 
named  died  in  her  lifetime,  leaving  seven 
children,  all  of  whom  are  infants.  Sarah 
Daniel  died  in  1912,  leaving  the  aforesaid  son 
and  grandchildren  as  her  only  heirs  at  law, 
who  claim,  by  Inheritance  from  her,  all  the 
land  that  was  partitioned.  Plaintiff  claims 
the  one-half  of  It  by  virtue  of  a  contract  of 
sale  executed  by  Sarah  Daniel  to  her  son 
Floyd  McMilUon  on  August  80l  1905,  by 
which  she,  being  then  a  widow,  bound  herself 
to  make  to  him  a  deed,  with  general  warran- 
ty of  title,  for  said  one-half  interest.  Mo 
deed  was  ever  made  to  him,  but  defendants 
contend  that,  pursuant  to  that  contract  and 
at  Floyd's  request,  she  executed  a  deed  to  his 
wife,  Ellen  McMilUon,  on  September  18,  1905, 
and  that  the  deed  was  afterwards  set  aside 
by  decree  of  court,  for  fraud  committed  by 
Floyd  McMlUion  in  its  procurement,  and  that 
the  effect  of  the  cancellation  of  the  deed  was 
the  annulment  also  of  the  prior  contract,  it 
having  been  consummated  and  merged  In  the 
deed.  The  recoil  discloses  that  such  a  de- 
cree was  made  on  AprU  5, 1906,  on  full  hear- 
ing In  a  suit  brought  for  that  puri)ose  in 
November,  1905,  by  Sarah  Daniel  against  her 
son  Floyd  McMIllion  and  bis  wife.  Neither 
the  deed  to  Ellen  McMilUon  nor  the  decree 
setting  it  aside  mentions  the  contract  of  Au- 
gust 30,  1915,  and  plaintiff  contends  that  It 
was  not  affected  In  any  manner  by  the  decree 
annulling  the  deed. 

[1, 2]  That  a  contract  of  sale  does  become 
merged  In  a  conveyance  executed  in  pursu- 
ance of  it  to  such  an  extent  that  the  fate  of 
the  latter  wlU  determine  its  validity  is  a 
principle  too  weU  settled  to  be  questioned. 
nie  lesser  equitable  estate  created  by  the  con- 


tract la  neoeflBarOy  merged  In  and  swallowed 
up  by  the  legal  estate  created  by  the  deed. 

Although  It  is  not  directly  proven  the  deed 
to  EHIen  McMUllon  was  made  In  pnrsnanoe 
ct  the  contract  with  her  husband,  BtHl  it  Is 
a  fact  fairly  and  properly  Inferable,  m 
think,  from  the  facts  proven,  as  shown  by  the 
record  in  the  suit  brought  by  Sarah  Daniel 
to  avoid  the  deed.  A  copy  of  that  record  is 
made  a  part  of  the  record  In  this  proceeding. 
Floyd  McMilUon  and  his  wife  were  both  par- 
ties defendant  to  that  suit,  and  it  appears 
that  the  fraud  for  which  the  deed  was  set 
aside  was  committed  by  Floyd  himself.  Mr. 
J.  W.  McCreery,  who  prepared  the  deed,  tes- 
tlfieid  In  that  case,  and  It  appears  from  bis 
deposition  that  Sarah  Daniel,  Floyd  McMU- 
llon, and  his  wife  came  to  his  office,  about  the 
9th  of  September,  1906;  that  Floyd  explain- 
ed to  him  what  he  wanted  done,  and,  quoting 
witness'  language,  "produced  a  deed  that  he 
had  the  one-half  Interest  In  the  land  for 
which  he  was  to  get  the  description,  and  be 
told  me  what  the  contract  was  for  the  deed, 
an'd  I  recollect  that  he  said  he  was  to  fur- 
nish his  mother  fuel  and  to  take  care  of  her." 
There  being  no  evidence  of  any  other  con- 
tract than  the  one  of  August  80th,  It  must  ° 
be  presumed  that  it  was  the  one  there  produc- 
ed by  Floyd  McMUUon,  and  that  the  deed  to 
bis  wife  was  made  in  fulfillment  of  U. 

On  the  24th  of  December,  1906,  after  the 
aforesaid  deed  had  been  canceled,  plaintiff 
received  a  deed  from  Floytt  McMUllon  and 
wife  for  the  aforesaid  halt  interest,  the  deed 
specifically  referring  to  the  contract  of  Au- 
gust 30,  1906,  for  description  of  the  land  in- 
tended to  be  conveyed.  But  in  view  of  the 
merger  of  the  contract  In  the  deed  to  Floyd's 
wife,  and  the  cancellation  of  the  deed,  he  took 
nothing  by  that  deed.  Neither  FloyU  nor  his 
wife  was  then  seised  of  any  interest  In  the 
land.  In  his  amended  and  supplemental  bill 
plaintiff  avers  that  Floyd  McMilUon  held  a 
title  bond  from  his  mother  for  a  one-half  in- 
terest in  the  land,  which  was  acknowledged 
on  the  3d  of  November,  1905,  but  the  only 
contract  exhibited  In  the  record  is  the  one 
of  August  301,  1905i.  Moreover,  defendant 
Bornette  McMlUion  denies  that  any  such  title 
bond  as  is  described  in  the  amended  bUl  ever 
existed,  and  no  proof  was  taken  to  establish 
that  fact. 

[3]  But,  regardless  of  the  merger  of  the 
contract  and  deed,  plaintiff  must  faU,  be- 
cause of  the  lack  of  proof  of  a  complete  eq- 
uity in  Floyd  McMilUon.  The  consideration 
for  the  contract  "with  his  mother  was  |1  and 
other  valuable  considerations,  and  It  is  not 
proven  what  they  were  or  that  they  have  been 
performed.  Plaintiff  acquired  no  higher 
right  by  his  deed  from  Floyd  McMilUon  and 
WUe  than  his  grantor  had.  In  order  to  pre- 
vail he  must  show  that  his  grantor  had  fully 
performed  bis  contract,  and  was  in  iwsltlon 
to  demand  a  deed  from  Sarah  DanleL    He 

has  not  even  attempted  to  do  so.  .     ,,,„,,  ,^ 
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[4]  But  It  Is  farther  contended  that  plain- 
tiff's title  has  become  perfect  by  estopp^; 
that,  Floyd  McMlllIon  having  warranted  gen- 
erally the  title  to  land,  his  children  are  es- 
topped to  claim  title  to  It  against  his  deed. 
This  principle  has  no  application.  Floyd 
McMUlIon  tiled  before  bis  mother,  Sarah  Dan- 
iel, died,  and  his  children  did  not  Inherit  the 
land  from  him,  bat  Inherited  It  directly  from 
their  grandmother.  He  was  never  at  any 
time  seised;  having  died  before  his  mother, 
he  never  became  her  heir  in  fact.  Hence  his 
deed  does  not  estop  his  children  from  claim- 
ing as  heir  directly  from  his  mother,  the  por- 
tion he  would  have  Inherited  If  he  had  sur- 
vived her. 

[5]  After  the  conveyance  to  Ellen  McMII- 
Uon  for  the  one-half  Interest  bad  been  set 
aside,  Sarah  Daniel,  on  December  3,  1907, 
granted  to  her  2  acres  out  of  the  39^-acre 
tract  The  court  adjudged  plaintiff  to  be 
the  owner  of  this  2  acres.  There  being  no 
other  conveyance  from  Floyd  McMilllon  and 
wife  to  plaintiff  than  the  one  heretofore  men- 
tioned, we  are  unable  to  perceive  any  ground 
for  the  holding,  unless  the  chancellor  was 
of  the  opinion  that  EHIen  McMilllon,  although 
•  a  married  woman,  was  estopped  by  her  deed 
or  covenant  of  warranty  to  assqrt  an  after- 
acquired  title  to  the  same  lan'd,  and  that  such 
estoppel  would  operate  lUcewise  upon  her 
heirs.  Even  If  the  doctrine  of  estoppel  by 
deed  applied  to  a  married  woman,  her  deed 
did  not  purport  to  grant  more  than  the  un- 
divided half  of  the  laiid,  and  neither  she  not 
her  heirs  wonld  be  thereby  estopped  to  claim 
title  to  the  other  moiety.  But,  under  the 
law  of  this  state,  a  marrieid  woman  Is  not  es- 
topped by  her  deed  on  any  covenant  of  war- 
ranty therein  from  asserting  an  after-ac- 
quired title  to  the  land  conveyed.  Counsel 
for  plaintiff  Insist  that  Buford  v.  Adair,  43 
W.  Va.  211, 27  S.  E.  260,  64  Am.  St  Rep.  854, 
holds  otherwise.  We  do  not  so  Interpret  that 
decision.  Mrs.  Buford's  heirs  were  held  to 
be  estopped  by  her  covenants  of  general  war- 
ranty because  at  the  time  she  executed  the 
deed  her  husband  was  living  separate  and 
apart  from  her  an'd  in  another  state,  which 
the  court  held  effected  a  restoration  of  her 
rights  as  a  feme  sole,  and  made  her  cove- 
nants as  binding  as  if  she  had  been  unmar- 
ried. The  facts  here  are  different.  Mrs. 
McMilllon  was  living  with  her  husband  and 
he  Joined  in  the  execution  of  her  deed.  At 
the  common  law  a  married  woman  was  in- 
capable of  contracting,  and  It  is  essential  to 
estoppel  by  deed  that  the  party  to  be  affected 
must  have  been  sul  Juris  when  the  dee!d  was 
made.  The  statute  (chapter  66  [sees.  3669- 
3683]  Ck)de  of  West  Virginia)  creating  sepa- 
rate estates  and  empowering  married  wo- 
men to  contract  with  reference  thereto,  and 
to  convey  the  same,   prescribes  a   form  or 


method  which  must  be  foQowieH  in  order 
to  make  their  contracts  and  eonveyancea 
effective.  It  she  Is  living  with  her  husband, 
it  Is  Indispensable  that  her  husband  Join 
In  the  execution  of  her  contract  or  deed  for 
the  sale  or  conveyance  of  her  real  estate, 
and  that  she  acknowledge  it  in  order  to  its 
validity.  And  section  6,  c.  73,  Code  (sec 
3809),  respecting  acknowledgments  to  deeds 
by  married  women,  expressly  provides  that, 
when  her  acknowledgment  Is  taken  and  cer- 
tifled  In  the  manner  prescribed : 

It  shall  "operate  to  convey  from  the  wife  her 
right  of  dower  in  the  real  estate  embraced 
therein,  and  pass  from  her  and  her  representa- 
tives ail  right,  title  and  interest  of  every  na- 
ture which,  at  the  date  of  such  writing,  she 
may  have  in  any  real  estate  conveyed  thereby, 
as  effectually  as  if  she  were,  at  said  date,  an 
unmarried  woman;  and  such  writing  shall  not 
operate  any  further  upon  the  wife  or  her  repre- 
sentative by  means  of  any  covenant  or  war- 
ranty therein  contained." 

See,  also.  Sine  v.  Fox,  33  W.  Va.  where  at 
page  524,  11  S.  E.  218,  of  the  opinion,  it  is 
held  that  the  covenant  of  warranty  by  a 
married  woman  is  "inoperative  and  of  no 
effect"  Apropos  to  the  question  under  con- 
sideration is  the  decision  in  Central  Land 
Co.  V.  Laldley,  32  W.  Va.  134,  9  S.  a  61,  » 
L.  R.  A.  826,  25  Am.  St  Rep.  797. 

There  is  much  conflict  In  the  decisions  by 
the  courts  of  the  various  states  respecting 
the  doctrine  of  estoppel  by  deed  as  applied 
to. married  women.  By  statute  In  some  of 
the  states  their  covenants,  respecting  their 
separate  estates,  are  made  obligatory.  But, 
according  to  the  weight  of  authority,  a  stat- 
ute simply  authorizing  a  married  woman  to 
convey  her  real  estate  and  to  contract  for 
the  sale  thereof.  In  conjunction  with  her 
husband,  does  not,  by  implication,  empower 
her  to  make  a  covenant  for  title,  which  is 
personally  binding  on  her.  2  Herman  on 
Estoppel,  §  582; -13  R.  C.  U  t  362,  and  numer- 
ous cases  cited  in  note  10.  Jackson  v.  Van- 
derheyden,  17  Johns.  (N.  X.)  167,  8  Am.  Dec 
378,  is  a  leading  case  on  this  subject  See. 
also,  numerous  cases  cited  In  Freeman's 
notes  In  the  case  of  Nash  v.  Spofford  and 
Wife,  43  Am.  Dec  426,  427. 

Her  covenant  of  warranty  being  inopera- 
tive, Ellen  McMilllon  would  not  have  been 
estopped  to  set  up  her  after-acquired  title  to 
the  two  acres,  nor  are  her  heirs  estopped 
to  assert  the  title  which  they  have  inherited 
from  her.  Notwithstanding  her  warranty, 
her  deed  had  no  greater  effect  than  to  pass 
such  interest  as  she  then  had  in  the  land, 
and  she  had  the  legal  right  to  acquire  there- 
after another  and  better  title  to  the  same 
land  and  assert  It  against  those  claiming  un- 
der her. 

These  observations  lead  to  a  reversal  of 
the  decree  and  a  dismissal  of  plaintiff's  bill, 
and  such  wUl  be  the  order  of  this  court 
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DREW  T.  DBBW.    (No.  255.) 
(Snpreme  Court  of  Georgia.    Feb.  15, 1917.) 

(SyUalut  Iv  tf^e  Court.) 

1.  Evidence  «=>178(4)  —  Best  and  Skcon- 
DAST  Evidence — Lost  Deed. 

A  plaintiff  in  ejectment  claiming  under  a 
deed  aa  moniment  of  title  maj  prove  the  deed 
b;  secondary  evidence,  provided  the  proper 
loandation  is  laid  as  to  die  execution  and  de- 
Urery  of  the  original  deed  and  its  loss. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  584.] 

2.  EincoTUENT  «=>86— PiSAoiHO— Ibsuxb  and 
Vabiancb. 

The  plaintiff's  petition  was  not  supported 
fay  evidence  upon  a  material  and  essential  point, 
and  the   verdict  was   unauthorized. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  220-229.) 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Action  by  Mrs.  Rachael  C.  Drew  against 
J.  S.  Drew,  Jr.  Verdict  and  decree  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fendant excepts,  and  brings  error.    Reversed. 

Mrs.  Bachael  C.  Drew  filed  her  petition 
seeking  to  have  a  lost  deed  to  certain  lands 
established,  to  recover  possession  of  the 
lands,  to  cancel  a  deed  held  by  the  defend- 
ant, J.  S.  Drew,  Jr.,  and  for  mesne  profits. 
Upon  the  trial  verdict  was  in  favor  of  the 
plaintiff  for  the  land  in  dispute,  without 
rent.  A  motion  for  a  new  trial  was  overruled, 
and  the  defendant  excepted  to  this  ruling 
and  to  the  refusal  of  a  nonsuit 

The  plaintiff  alleged  in  substance  as  fol- 
lows: Though  J.  S.  Drew,  Jr..  Is  in  posses- 
sion of  the  land  in  controversy,  the  title  to 
it  is  in  the  plaintiff.  On  August  27,  1895, 
J.  S.  Drew,  Sr.,  who  was  the  husband  of  the 
plaintiff  and  the  father  of  the  defendant,  con- 
veyed this  land  to  the  plaintiff  for  her  natu- 
ral life,  with  remainder  to  her  two  children. 
The  deed  of  conveyance  was  never  recorded, 
but  was  "lost  and  destroyed."  A  copy  of  the 
alleged  lost  deed  was  attached  to  the  peti- 
tion. By  an  amendment,  which  the  court  al- 
lowed, the  names  of  the  witnesses  to  the  copy 
deed  attached  were  changed,  the  date  of  the 
deed  was  changed,  and  the  middle  name  of 
one  of  the  grantees  therein  was  changed.  J. 
S.  Drew,  Jr.,  claims  possession  of  the  land 
under  a  deed  from  his  father,  executed  on 
December  29,  1904,  and  recorded.  J.  S. 
Drew,  Sr.,  died  Intestate  on  September  1, 
1912.  He,  as  agent,  and  under  the  reserva- 
tions of  his  deed  to  the  plaintiff,  had  the  ex- 
clusive right  to  the  possession  of  the  land 
until  his  death.  For  thl.s  reason  the  plain- 
tiff was  not  advised  that  the  defendant  claim- 
ed the  right  of  possession.  The  defendant 
bad  actual  knowledge  that  the  deed  to  the 
land  had  been  executed  and  delivered  to  the 
plaintiff,  having  read  it  over  and  studied  Its 
contents  before  the  time  when  he  claims  to 
have  purchased  the  land.    He  knew  that  J.  S. 


Drew,  Sr.,  prior  to  hla  death  returned  the 
land  for  taxes  In  the  name  of  the  plaintiff. 
The  plaintiff  charges,  on  information  and 
belief,  that  the  defendant  admitted  that  he 
knew,  before  purchasing  the  land,  that  his 
father  bad  sold  It  to  the  plaintiff,  but  that 
It  was  the  intention  of  the  defendant  to  bold 
the  land  during  the  lifetime  of  the  grantor, 
and  that  after  the  grantor's  death,  should 
the  plaintiff  seek  to  recover  it  In  the  courts, 
he  would  continue  to  hold  by  delaying  the 
trial  for  at  least  ten  years,  and  for  Uiat  time 
enjoy  the  rents  and  profits.  For  this  reason 
the  defendant  is  holding  the  land  in  bad 
faith. 

H.  H.  Blackshear,  of  Dublin,  for  plaintiff 
In  error.  J.  S.  Adams,  of  Dublin,  for  defend- 
ant In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  This  suit  was  brought  to  establlsli 
an  alleged  lost  deed,  to  cancel  an  outstand- 
ing deed,  and  to  recover  possession  of  the 
land  In  dispute.  The  plaintiff  was  only  one 
of  the  grantees  named  in  the  lost  deed,  and 
the  defendant  was  the  grantee  in  the  junior 
deed.  The  plaintiff  and  the  defendant  claim- 
ed under  a  common  grantor,  who  was  dead, 
leaving  children  not  parties  to  the  suit. 
There  was  no  demurrer  to  the  petition.  This 
court  therefore  will  not  pass  upon  the  ques- 
tion of  nonjoinder  of  parties,  which  was 
raised  for  the  first  time  in  the  brief  of  coun- 
sel. 

[1)1.  The  plaintiff  contended  that  the  deed 
under  which  she  claimed  title  was  prior  In 
date  to  that  relied  upon  by  the  defendant; 
and  her  testimony  was  that  her  deed  had  been 
destroyed.  A  plaintiff  in  ejectment  claim- 
ing under  a  deed  as  muniment  of  title  may 
prove  the  deed  by  secondary  evidence,  pro- 
vided the  proper  foundation  Is  laid  as  to  the 
execution  and  delivery  of  the  original  deed 
and  Its  loss.  Civil  Code  1910,  {  5829.  For  a 
full  discussion  of  this  subject  see  Powell  on 
Actions  for  Land,  H  171,  202.  The  destruc- 
tion of  a  deed  does  not  revest  the  title  in  the 
grantor.  Holder  v.  Scarborough,  119  Ga.  256, 
46  S.  E.  93. 

[21  2.  In  the  Instant  case  no  copy  deed  was 
Introduced  In  evidence,  In  so  far  as  the  rec- 
ord discloses.  There  was  some  testimony 
that  a  deed  was  made  by  the  grantor  to  the 
plaintiff  and  her  two  children.  The  children 
were  not  parties  to  the  suit  It  Is  claimed 
that  the  deed  to  which  reference  Is  made  in 
the  evidence  Is  the  same  as  that  described  in 
the  petition,  but  there  Is  nothing  In  the  rec- 
ord to  show  any  connection  between  the  two. 
Treating  the  evidence  as  sufficient  to  show 
the  existence  and  execution  and  delivery  of 
the  deed  alleged  to  have  been  lost  or  destroy- 
ed, the  only  evidence  as  to  Its  contents  is  the 
reference  to  the  grantees  as  being  the  plain- 
tiff and'  her  children.  Under  such  circum- 
stances. If  the  plaintiff  Is  entitled  to  recover, 
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certainly  her  right  would  be  limited  to  the  In- 
terest which  she  had  under  the  deed,  and 
which,  according  to  the  evidence,  was  that 
of  a  tenant  in  common  with  her  children, 
and  she  conid  recover  no  more  than  her  un- 
divided Interest  The  petition  alleges  that 
the  plaintiff  has  a  life  interest  In  the  land, 
and  In  this  respect  the  allegata  and  probata 
are  at  variance. 

Under  the  charge  of  the  court  a  verdict 
was  rendered  for  the  plaintiff  for  the  prem- 
ises In  dispute,  without  rent.  The  court 
passed  a  decree  establishing  the  lost  deed, 
and  canceling  the  outstanding  deed,  as  pray- 
ed for,  and  awarding  the  premises  to  the 
plalntlir.  The  verdict  and  decree  were  onaa- 
tborlzed. 

Judgment  reversed.  All  the  Justices  ctm- 
cnr. 

(146  OtL.  496) 

C»LES  V.  BENNETT  et  «L 

BENNETT  et  ai  v.  COLES. 

(No.  262.) 

(Supreme  Ckwrt  of  Georgia.     Feb.  15,  1917.) 

(8»Ualm$  5y  the  Oovrt.) 
Appeal  ano  Kbrob  *=»077(4)  —  Revibw  — 

FiBST   GKANT  of   NKW    TBlAI^-SrATUTK. 

This  case  falls  within  the  well-recognized 
rule  that  the  first  grant  of  a  new  trial  will 
not  be  disturbed,  unless  the  verdict  waa  re- 
quired.   Civ.  Code  1910,  i  6204. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  386a.] 

Error  from  Superior  Court,  Fnlton  Ooanty ; 
W.  D.  BlUs,  Judge. 

Action  between  W.  P.  Goles,  tmstee,  and 
Pauline  Bennett  and  others,  executors.  From 
the  Judgment,  W.  P.  Coles,  tmstee,  brings  er- 
ror, and  Pauline  Bennett  and  others,  execu- 
tors, take  a  cross-bill  of  exceptions.  Affirm- 
ed on  main  bill  of  exceptions,  and  croas-blll 
of  exceptions  dismissed. 

liovlck  G.  Fortson,  of  Atlanta,  for  plaintiff 
in  error.  J.  E.  Mozley  and  H.  B.  Moss,  both 
of  Marietta,  for  defendants  in  error. 

HILIi,  J.  Judgment  affirmed  on  main  bill 
of  exceptions;  cross-bill  of  exceptions  dis- 
missed.   All  the  Justices  concur. 

(146  Qa.  604)  == 

MADDOX  V.  JONES  et  aL     (No.  260.) 
(Supreme  Court  of  Georgia.    Feb.  15,  1917.) 

(Svllalnu  bv  th«  Court.) 

1.  Motion  fob  Niw  Tbiai^-Auendiockt.    ■ 

The  grounds  to  the  amendment  to  the  mo- 
ti<m  for  new  trial,  which  complained  of  the 
omission,  without  request,  to  instruct  the  jury 
on  the  mental  capacity  of  witnesses,  and  as  to 
the  amount  of  evidence  necessary  to  support  a 
verdict  for  die  propounder,  were  not  meritori- 
ous. 

2.  Motion  fob  New  Tbiai/— Statute. 

TTie  ground  of  the  motion  for  new  trial, 
based  on  alleged  newly  discovered  evidence,  did 


not  comply  with  the  requirements  of  tiie  stat- 
ute Ml  that  subject,  as  set  forth  in  CXv.  Oode 
1910,  i  6066w 

3.  Will  Oontist  —  SumciBfOT  or  Bvi- 

DENOB. 

The  evidence  was  sufficient  to  support  the 
verdict  finding  in  favor  of  the  caveators  against 
the  establishment  of  the  will. 

Error  from  Superior  Court,  ChaQiani 
CSounty  j  W.  G.  (Tharlton,  Judge. 

Will  contest  between  W.  H.  Maddox  and 
Carrie  Jones  and  others.  Verdict  for  cavea- 
tor, and  caveatees  bring  error.    Affirmed. 

J.  P.  Dokes,  of  PembnAe,  £L  Q.  Dnkes,  of 
Savannah,  and  C.  &.  Alexander,  of  PrattvlUe, 
Ala.,  for  plaintiffs  in  error.  D.  C.  Barrow 
and  E.  P.  Cobb,  both  of  Savannah,  for  de- 
fendant in  error. 

FISH,  01  J.  Judgment  afOrmed.  All  the 
Justices  concur. 

a46  Oa.  482) 

ENGLISH  V.  ENGLISH  et  aL    (No.  257.) 
(Supreme  Conrt  of  Georgia.    Feb.  15k  1917J 

(SyOabua  by  the  Vowrt.) 

JuDovxNT  «=>460(1)— Suit  to  Vacatjb— P*n- 
tion— Cause  of  Action. 
A.  P.  English,  as  guardian  of  the  person 
and  property  of  Margaret  and  George  O.  Eng- 
lish, brought  his  petition  against  James  B. 
English,  for  whmn  also  he  had  been  goardian, 
joining  as  codefendants  certain  named  pur- 
chasers from  James  E.  Bhiglish  of  property 
which  had  been  awarded  to  him  in  a  division 
in  kind  in  proceedings  in  the  court  of  ordinary. 
It  was  charged  that  James  E.  Enj^ish  had 
taken  to  himself  individually  a  deed  to  certain 
lands  constitutiiig  a  part  of  what  was  known 
as  Morton's  division  m  the  city  of  Waycroas, 
instead  of  taking  it  to  the  estate  of  Dan  B. 
English,  the  father  of  his  ward  and  of  James 
E.  English,  as  he  should  have  dcme.  The 
lots  in  Morton's  division  were  a  part  of  the 
property  embraced  in  that  which  was  divided 
in  kind,  and  were  awarded  to  James  £1.  English. 
The  plaintiff  also  alleged  that  James  E.  Eng- 
lish, as  attorney  at  law,  filed  in  the  court  ot 
ordinary  the  application  of  plaintiff  for  division 
in  kind  of  the  property  belonging  to  the  estate 
of  Dan  B.  English,  under  whidi  application  ap- 
praisers were  duly  appointed;  and  they  having 
made  a  division,  the  plaintin  was  dissatisfied 
with  It  believing  it  to  be  anfair  and  unjust 
and  made  at  the  Instance  of  James  Et.  English, 
and  instructed  him  to  discontinue  and  dismiss 
said  proceedings,  "and,  under  the  assurance 
given,  supposed  that  same  had  been  done,  where- 
as it  appears  that  the  return  of  the  appraisers 
making  the  division  as  aforesaid  was  neverthe- 
less made  the  Judgment  of  the  court  of  ordinary. 
which  fact  plaintiff  did  not  ascertain  unm 
long  subsequent  thereto,  having  moved  from 
Waycross  to  Jacksonville,  £la.,  and  he  did  not 
become  cognisant  of  these  facts  until  long  aft- 
erwards, upon  visiting  Waycross.  The  pro- 
ceeding aforesaid  was  not  only  a  fraud  against 
plaintiff  and  bis  ward,  but  was  illegal,  not  be- 
ing in  conformity  with  the  requirements  of  law 
in  such  cases  made  and  provided."  It  was  fur- 
ther charged  that  certain  advances  made  to 
James  E.  English  were  not  taken  any  account 
of  in  the  division,  and  that  James  B.  Englisb 
had  sold  and  conveyed  certain  of  the  lots  award- 
ed to  him,  and  had  mortgaged  others.  The 
prayer  was  to  set  aside  the  division  in  kind, 
for   cancellation   of  the   deeds  and   mortgages. 


4ss>For  other  c 
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for  a  redlstrtbntion  of  tbe  property,  and  tat 
an  accounting.  Seld,  that  there  was  no  error 
in  diamjning  the  petition  upon  demurrer.  From 
the  exhibit  attached  to  tibe  petiti(«i  it  appear* 
that  the  proceedings  in  the  court  of  ordinary 
were  regular  on  their  face,  and  were  filed  in 
the  name  of  the  plaintifF;  the  name  of  James 
B.  English  not  appearing  as  attorney  in  the 
case.  MoreoTer,  no  act  of  fraud  is  alleged 
against  the  purchasers  from  James  EL  X^glish, 
nor  against  the  mortgagees;  nor  is  it  alleged 
that  these  purchasers  or .  mortgagees  had  no- 
tice of  the  oalm  of  any  irronlarity  in  the  pro- 
ceedings in  the  court  oC  ordinary. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  879,  886.] 

Error  from  Superior  Court,  Ware  Oonnty; 
J.  T.  Summerall,  Judge. 

Suit  by  A.  P.  Bnglisb,  guardian  of  Marga- 
ret and  George  C.  Bnglish,  against  J.  E.  Eng- 
lish and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

F.  y.  Paradise  and  J.  L.  Sweat,  botb  of 
Waycroes,  for  plaintiff  in  error.  Parks  & 
Beed  and  James  E.  English,  both  of  Way- 
cross,  for  defendants  In  error.    . 

BEICE:,  J.  Judgment  affirmed.  All  the 
Justices  concnr. 


(146  Oa.  «T) 

HABT  V.  IfANGUM,.  Sheriff.     (No.  264.) 
(Supreme  Court  of  Georgia.     Feb.  16,  1917.) 

fSyllahu*  (y  the  Court.) 

Extradition     «=>31  —  Gbotthds — FuarnvB 

ntOM  Justice. 
In  a  petition  for  the  writ  of  habeas  corpus 
it  was  alleged  that  the  defendant,  the  sheriff  of 
Fulton  county,  Ga.,  illegally  held  the  petitioner 
under  arrest ;  that  in  July,  1911,  he  was  ar- 
rested by  officers  of  the  state  of  Tennessee  under 
an  indictment  in  that  state  for  the  offense  of 
burglary ;  that  subsequently,  and  while  he  was 
thus  in  tbe  custody  of  the  proper  authorities  of 
the  state  of  Tennessee,  they  voluntarily  deUver- 
ed  him  to  the  marshal  of  the  United  States,  who 
took  him  to  Memphis,  Tenn.,  where  he  was  sen- 
tenced by  the  district  court  of  the  United  States 
to  serve  a  sentence  of  five  years  in  the  federal 
penitentiary  at  Atlanta;  that  since  then  he 
has  been  continuously  in  the  custody  of  the  of- 
iicers  of  the  United  States;  that  the  sheriff 
of  Fulton  county  holds  him  under  an  order  of 
the  Governor  of  Georgia,  commanding  his  de- 
Urery  to  the  officers  of  the  state  of  Tennessee 
under  a  requisition  issued  by  the  Governor  of 
that  state,  it  being  claimed  tnat  petitioner  is  a 
fugitive  from  justice  from  that  state,  which  he 
denies.  Held,  that  the  denial  of  the  writ  of 
habeas  corpus  was  proper.  Kelly  v.  Mangum, 
145  Ga.  57,  88  S.  E.  556,  and  cases  there  cited. 

[Ed.  Note. — For  other  cases,  see  Extradition, 
Cent.  Dig.  {  33.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty:   B.  H.  HIU,  Judge. 

Habeas  corpus  by  F.  H.  Hart  against  C. 
W.  Mangnm,  Sheriff.  Judgment  for  respond- 
tstt,  and  petltloiker  brings  error.    Affirmed- 

Trontman  &  Troutman,  of  Atlanta,  for 
plaintiff  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a«  (hk  4S» 
VIBGINIA-OAROI/INA  OHEMICAIi  OO.  t. 
WILUAMS.    (No.  2D&) 
(Supreme  Court  of  Georgia.    Feb.  IB,  1917.) 

(Sylldbu*  bv,  the  CourtJ 

EzKCunoir    «=»38— Mortoaoks    «=b139— Ss- 
cuBiTr  Deed— Trrix— Rkdbmptiow  o»  Mobt- 

OAOED  PbOFBBTT. 

Where  one  conveys  land  to  another  by  a 
security  deed,  and  takes  a  bond  for  title  to  re- 
convegr  oa  payment  of  the  debt,  the  deed  con- 
veys the  legal  title,  and  "leaves  the  grantor  no 
Interest  in  the  land  which  can  be  subjected  to 
levy  and  sale  by  a  creditor  whose  judgment  was 
obtained  after  the  deed  was  executed."  Before 
such  levy  and  sale  can  be  made,  there  mnst 
be  a  redemption  of  the  property,  and  this  can 
be  accomplished  only  by  the  payment  of  the 
secured  debt  in  full.  Civ.  CJode  1010,  i  6068; 
Shumate  v.  McLend<m,  120  Ga.  396,  48  S.  E. 
10;  Ramey  v.  Denny,  133  Ga.  751,  66  S.  B. 
918.  The  court,  therefore,  did  not  err  in  hold- 
ing that  the  land  in  question  was  not  subject 
to  the  execution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
C!ent  Dig.  {f  51,  98-102;  Mortgages,  Cent. 
Dig.  S  278.] 

Error  from  Superior  Conrt,  Laurens  Cotm- 
ty;  J.  li.  Kent,  Judge. 

Action  between  the  Vlrginla-(3arollna  Chem- 
ical Company  and  G.  H.  Williams.  Judg- 
ment for  the  latter,  and  the  former  brings  er- 
ror.   Affirmed. 

H.  W.  Dent,  of  Atlanta,  and  Bnrch  & 
Bnrch,  of  Dubllii,  for  plaintiff  In  error.  Wil- 
liams &  Flynt,  of  Dublin,  tor  defendant  In 
error. 

GIIiBEBT,  J.  Judgment  affirmed.  All  the 
Justices  concur; 


a«  Oa.  471) 
COOPER  V.  RICKETSON.    (No.  251.) 
(Supreme  Court  of  Georgia.     Feb.  16,  1917.) 

(SylUbue  ly  the  Court.) 

1.  Afpeai.  and  Esbob  «=>1078(1)  —  AssiON- 
XBNTS  Of  Ebbob — Abandonment. 

Assignments  of  error  not  argued  in  the  brief 
will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4256.] 

2.  Appeai.  and  Ekbob  «=»733  —  Assionments 
OT  Esbob— SxTFFiciENCT. 

The  assignment  of  error  is  too  general  and 
indefinite  to  question  the  validity  of  the  Judg- 
ment upon  which  the  execution  is  based. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3025-30^.] 

3.  Guiiii  TO  Land  in  BJxecution — Evidenoz. 

The  evidence  supports  the  judgment,  which 
by  consent  of  the  parties  was  rendered  by  the 
court  without  a  jury. 

E^ror  from  Superior  Court,  Decatur  Coun- 
ty;  p.  E.  Cox,  Judge. 

Suit  by  J.  E.  Rlcketson  against  0.  -R.  Coop- 
er. Judgment  for  plaintiff,  and  execution 
levied,  and  E.  L.  C.  Cooper,  wife  of  defend- 
ant, filed  a  claim  to  the  land,  which  was  ad- 
judged subject  to  fi.  fa.,  and  claimant,  after 
the  overruling  of  her  motion  for  new  trial, 
brings  error.    Affirmed. 
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W.  V.  Custer,  of  Balnbridge,  for  plaintiff 
In  error.  Wilson  &  Bennett,  of  Waycross, 
and  Harrell  &  Wilson,  of  Balnbridge,  for  de- 
fendant in  error. 

EVANS,  P.  J.  J.  A.  Rlcketson  brought 
suit  in  the  city  court  of  Balnbridge  against 
C.  R.  Cooper  to  recover  an  amount  alleged 
to  be  due  on  three  notes,  each  for  the  prin- 
cipal sum  of  ?500,  which  were  alleged  to  be 
a  part  of  a  series  of  nine  notes  given  by  the 
defendant,  containing  a  provision  that  failure 
to  pay  any  of  them  or  the  Interest  thereon  at 
maturity  shall  have  the  effect  to  render  all 
of  the  notes  due.  The  notes  attached  to  the 
petition  contained  a  waiver  of  homestead 
and  exemption.  The  defendant  was  duly 
served,  but  made  no  defense,  and  the  court 
rendered  a  judgment  for  the  plaintiff  for  the 
Slims  claimed  to  be  due.  In  which  judgment 
it  was  recited  that  the  defendant  had  filed  no* 
issuable  defense.  On  this  judgment  execu- 
tion was  issued  and  levied  ui>on  a  tract  of 
land.  Subsequently  to  the  judgment  the  wife 
of  the  defendant  applied  for,  and  had  set 
apart,  a  homestead  In  the  land  levied  upon, 
and  filed  a  claim  to  the  land.  The  papers 
were  returned  to  the  superior  court  of  De- 
catur county.  By  consent  of  the  parties  the 
case  was  heard  by  the  court  without  the  in- 
tervention of  a  jurj'.  The  court  adjudged 
the  property  subject  to  fl.  fa.  The  claimant 
made  a  motion  for  new  trial,  which  was  over- 
ruled. 

[1]  1.  Beyond  the  usual  grounds  that  the 
verdict  was  contrary  to  the  law  and  evidence, 
the  motion  as  amended  alleges  two  grounds 
of  error.  One  relates  to  error  in  refusing  a 
continuance;  but,  as  this  ground  is  not  ar- 
gued in  the  brief  of  counsel,  it  will  be  treat- 
ed as  abandoned. 

[2]  2.  The  other  alleged  ground  of  error  is: 

"The  claimant  moved  that  the  levy  be  dis- 
missed as  to  the  property  claimed  by  her,  be- 
cause not  subject  to  execution,  same  being  home- 
stead property,  and  because  it  did  not  affirma- 
tively appear  tliat  the  right  of  defendant  in  fi. 
fa.  to  a  homestead  had  been  foreclosed,  and  be- 
cause the  execution  was  illegal  and  void,  which 
said  motion  the  court  overnUed  and  refused, 
and  judgment  entered -up  b;y'  the  court  finding 
said  property  subject,  to  which  said  ruling  and 
judgment  movant  excepts,  and  assigns  as  error, 
because  contrary  to  law,  and  because  contrary 
to  the  evidence  before  tlie  court." 

Under  this  assignment  of  error  the  only 
point  argued  by  rhe  plaintiff  in  error  is  that 
the  judgment  of  the  city  court  of  Balnbridge 
is  void,  becau.sc  of  having  been  rendered  by 
the  court  without  a  jury  upon  a  note  the 
maturity  of  which  was  fixed  by  a  default 
in  tlie  payment  of  the  other  notes.  We  think 
the  assignment  of  error  is  too  general  to 
raise  this  question.  However,  attention  Is 
called  to  the  sixteenth  section  of  the  act  es- 
tabllshing  the  city  court  of  Balnbridge  (Acts 
ISKK),  pp.  104,  108),  which  authorizes  the 
Judge  of  that  court  to  hear  and  determine  all 


civil  cases  of  which  the  court  has  jurisdic- 
tion, and  to  give  judgment  therein  without 
the  intervention  of  a  Jury,  provided  that 
either  party  upon  demand  shall  be  entitled  to 
a  trial  by  jury.  There  was  no  demand  for  a 
jury  In  the  action  upon  the  notes. 

[3]  3.  The  evidence  supports  the  Judgment, 
which  by  consent  of  the  irartles  was  rendered 
by  the  court  without  a  jury. 

Judgment  afiirmed.  All  the  Justices 
concur. 

(148  Ga.  «») 
CALDWELI/  et  al.  v.  FREEMAN.  (No.  25a) 
(Supreme  Court  of  Georgia.    Feb.  15,  1917.) 

(Syllabus  by  the  Court.) 

1.  Opening  Default  Judgment  —  Forueb 
Decision. 

Under  the  ruliners  in  the  case  of  Caulcy  t. 
Wadley  Lumber  Co.,  119  Ga.  (i48,  4li  S.  E. 
852,  the  court  properly  overruled  the  motion 
to  open   the  judgment  of  default. 

2.  Dismissal  and  Nonsuit  «=s>57 — Ubounds 
— Pbocess. 

The  court  properly  overruled  the  motion  to 
dismiss  the  action. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  §§  129-1.T3.] 

3.  Appeara.nce  ®=»24(2)— Defective  Service 
— Waiver. 

The  defect  in  service  upon  one  of  the  de- 
fendants WHS  waived  by  appearance  and  plead- 
ijig. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  §  120.] 

4.  Pleading  ®=>129(1)— Petition— Truth  of 
Allegations— Failure  to  Deny. 

There  t>eing  no  plea  or  answer  in  the  case, 
and  the  petition  l>eing  pi-opcrly  paragraphed, 
the  allegations  of  the  petition  are  to  be  taken 
as  true;  and,  being  thus  taken,  they  require 
the  verdict  which  the  court  directed. 

[EJd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  $§  270,  274,  275.] 

Error  from  Superior  Court,  Meriwether 
County;  H.  II.  Revill,  Judge. 

Suit  by  the  Bank  of  Haralson,  continued 
by  R.  W.  Freeman,  receiver,  against  W.  M. 
Caldwell  and  others.  Judgment  for  plain- 
tiff on  notes,  and  decreeing  cancellation  of 
deed  from  defendant  J.  M.  Caldwell  to 
defendant  H.  D.  Caldwell,  and  defendants 
bring  error.    Affirmed. 

The  Bank  of  Haralson  brought  suit  against 
W.  M.,  L.  A.,  J.  M.,  and  H.  D.  Caldwell,  to 
recover  the  amount  of  certain  promissory 
notes  signed  by  the  three  defendants  first 
named,  and  to  obtain  a  decree  to  cancel  and 
set  aside  a  deed  conveying  realty  from  J.  M. 
Caldwell  to  his  son,  H.  I).  Caldwell,  on  the 
ground  that  this  deed  was  fniudulent.  and 
made  for  the  purpose  of  def niuding  petition- 
er, and  delaying  and  hindering  the  collection 
of  the  debt  sued  on,  ancl  other  debts  of  J. 
M.  Caldwell.  Afterwards  the  receiver  of  the 
bank,  R.  W.  Freeman,  was  made  a  party 
plaintiff.  The  suit  was  brought  to  the  August 
term,  1914,  of  Meriwether  superior  court, 
which  convened  on  August  18,  1914.    Defend- 
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ants  retained  an  attorney  at  law  to  represent 
tbem.  About  three  weeks  before  tbe  court 
convened  this  attorney  died.  !No  appearance 
was  made  for  the  defendants  at  the  August 
term,  and  the  case  was  duly  marked  in  de- 
fault At  the  trial  term  next  succeeding  the 
case  "was  continued  by  the  plaintiff's  coun- 
seL"  No  steps  had  been  taken  by  the  de- 
fendants to  open  the  default.  At  the  Au- 
gust term,  1915,  a  motion  was  made  to  open 
tbe  default,  and  the  defendants  offered  to 
plead  Instanter,  showing  that  they  had  em- 
ployed counsel  as  stated ;  that  they  believed 
a  plea  and  defense  had  been  filed,  and,  but 
for  the  fact  that  they  had  relied  on  the 
counsel  so  employed,  they  would  have  em- 
ployed other  counsel  to  represent  them  and 
to  file  a  plea;  and  that  they  did  not  dis- 
cover, until  the  August  term,  1915,  that  the 
answer  had  not  been  filed.  The  court  over- 
ruled the  motion  to  open  the  default.  A 
motion  was  then  made,  in  behalf  of  H.  D. 
Caldwell,  to  dismiss  the  case,  upon  the  fol- 
lowing grounds:  That  there  was  a  misjoin- 
der of  parties  and  a  misjoinder  of  causes  of 
action;  that  the  land  conveyed  by  the  deed 
which  the  plaintiff  sought  to  have  canceled 
was  not  sufficiently  described;  that  W.  M. 
Caldwell  was  a  resident  of  Pike  county,  and 
the  process  attached  to  the  second  original 
was  directed  to  the  sheriff  of  Meriwether 
county.;  and  that  It  was  not  alleged  that  W. 
M.  and  L.  A.  Caldwell  were  insolvent.  The 
court  overruled  the  motion  and  the  defend- 
ants excepted.  In  a  note  made  by  the  judge 
before  signing  the  certificate  to  the  bill  of 
exceptions,  he  stated  that  counsel  for  de- 
fendants, during  his  argument  on  the  motion 
to  dismiss,  said  that  he  had  no  objection  to  a 
judgment  being  rendered  against  W.  M.,  L. 
A.,  and  J.  M.  Caldwell  for  the  amount  due 
on  the  notes  in  this  suit.  No  evidence  was 
introduced;  and,  tbe  allegations  of  the  pe- 
tition not  being  denied,  the  court  directed 
the  jury  to  return  a  verdict  and  decree  for 
the  plaintiff  for  the  principal  sum  due,  to- 
gether with  interest,  against  the  makers  of 
tbe  notes,  and  that  the  deed  be  delivered  up 
and  canceled. 

J.  F.  Hatchett  and  McLaughlin  &  Jones, 
all  of  Greenville,  for  plaintiffs  in  error.  N. 
P.  Oulp^per,  of  GreeuA-lUe,  for  defendant  In 
error. 

BECK,  J.  (after  stating  the  facts  as 
above).  [1]  1.  While,  imder  Civil  Code,  § 
5656,  a  trial  Judge  is  vested  with  a  wide  dis- 
cretion Ds  to  opening  a  judgment  of  default 
on  motion  made  at  the  trial  term,  there  Is 
no  provision  of  law  authorizing  him  to  en- 
tertain a  motion  to  open  a  default  at  any 
subsequent  term  at  which  tbe  case  is  called. 
Thornton  v.  Coleman,  104  Ga.  625,  627,  30 
8.  E.  782.  To  move  to  open  a  default  at  the 
term  at  which  a  case  regularly  stands  for 

■ial  is  purely  a  matter  of  grace;  and  this 


privilege  must  be  exercised,  If  at  all,  within 
the  time  prescribed  by  tbe  statute  whereby 
It  Is  conferred.  The  foregoing  restates  tbe 
ruling  made  in  the  case  of  Cauley  v.  Wadley 
Lumber  Co.,  119  Ga.  648,  46  S.  B.  852. 

[J,  3]  2, 3.  There  was  no  error  in  overrul- 
ing the  motion  to  dismiss  as  to  W.  M.  Cald- 
well, who  was  a  resident  of  Pike  county. 
The  process  attached  to  the  seccmd  original 
intended  for  service  upon  him  should  have 
been  directed  to  the  sheriff  of  Pike  county. 
Instead  of  to  the  sheriff  of  Meriwether 
county;  but  that  afforded  no  reason  to  dis- 
miss the  case  as  to  W.  M.  Caldwell,  when 
the  motion  for  such  dismissal  was  made,  not 
by  him  or  on  his  behalf,  but  by  and  on  be- 
half of  H.  D.  Caldwell,  who  was  not  one  of 
the  joint  makers  of  the  note,  but  was  the 
grantee  in  the  deed  from  one  of  the  Joint 
makers.  Besides  this,  W.  M.  Caldwell,  as 
well  as  the  other  defendants,  appeared  be- 
fore court  and  made  a  motion  (equivalent  to 
a  general  demurrer)  to  dismiss  the  case  gen- 
erally upon  grounds  other  than  that  of  the 
imprc^er  direction  of  the  process  attached 
to  the  second  original ;  and,  moreover,  coun- 
sel for  W.  M.  Caldwell  and  the  other  two 
makers  of  the  note  stated  to  the  court,  dur- 
ing his  argument  upou  the  motion  to  dis- 
miss, that  he  had  no  objection  to  a  judgment 
being  rendered  against  W.  M.,  L.  A,  and  J. 
M.  Caldwell  for  the  amount  due  on  the  note. 
We  think  this  was  a  complete  waiver  of  any 
defect  in  the  process,  as  the  only  recovery 
sought  against  W.  M.  Caldwell  was  a  Judg- 
ment for  the  amount  of  the  note,  and  the 
only  objection  that  H.  D.  Caldwell  could 
have  to  the  defect  In  service  upon  W.  M.  Cald- 
well was  that  the  latter  would  not  be  bound 
by  the  judgment,  there  harvlng  been  no  prop- 
er service  upon  him. 

[4]  4.  There  being  no  plea  or  answer  in  tbe 
case,  and  the  petition  being  properly  para- 
graphed, the  allegations  of  the  petition  are  to 
be  taken  as  true ;  and,  being  thus  taken,  they 
require  the  verdict  which  the  court  directed. 
Hence  the  court  did  not  err  in.  directing  a 
verdict  in  favor  of  the  plaintiffs,  awarding 
to  them  the  amount  of  the  notes,  and  decree- 
ing a  cancellBtion  of  the  deed  to  H.  D.  Cald- 
well from  his  father,  one  of  the  Joint  makers 
of  the  notes. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(Ut  Oa.  483) 
REBD  et  al.  v.  WARNOCK.     (No.  258.) 
(Supreme  Court  of  Geoigia.     Feb.  M,   1917.) 

(Byllabus  iy  fh«  Court.} 

1.  New  Teial  €=>132(3)  —  Motion  fob  New 
Tbial  —  Brief  of  Eviokncb  —  Time  —  Dis- 
missal. 
A  motion  for  a  new  trial,  whidi  includes  a 
brief  of  tbe  evidence,  must  be  made  during  the 
term  at  which  tbe  trial  was  had.     And  where 
a  motion  for  a  new  trial  is  made  in  term  and 
no  brief  of  the  evidence  is  filed,  and  no  order 
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of  the  court  is  taken  extending  the  time  at 
which  the  brief  of  evidence  may  be  filed,  it  is 
proper  to  dismiss  the  motion. 

(a)  Where  in  such  a  case  a  moticoi  for  new 
trial  was  made,  but  no  order  of  the  court  was 
talcen  in  term  to  extend  the  time  in  which  a 
brief  of  the  evidence  might  be  filed,  but  such 
an  order  was  taken  in  vacation  subsequently  to 
the  filing  of  the  motion  for  a  new  trial,  such 
order  was  a  mere  nullity. 

_(b)  On  the  call  of  suui  a  motion  for  a  new 
trial  set  at  a  certain  date  in  vacation,  the  court 
did  not  err  in  dismissing  it,  even  though  a 
brief  of  the  evidence  was  then  presented  for 
approval  by  the  court. 

[£id.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  (  275.] 
2.  Appeal  and  Ebbob  «=»29»,  300— Biii  of 

Exceptions— Review. 
Where  on  the  trial  of  a  case  exceptions 
pendente  lite  are  filed  to  an  interlocutory  rul- 
ing of  the  court,  which,  if  rendered  as  con- 
tended for  by  the  complaining  party,  would 
finally  dispose  of  the  case,  the  excepting  party 
can  come  to  this  court  by  direct  bill  of  ex- 
ceptions filed  within  30  days  from  the  date  of 
the  decision  complained  of ;  or,  without  making 
a  motion  for  a  new  trial,  he  can  secure  a  re- 
view of  an  order,  ruling,  or  judgment,  which 
necessarily  contrMled  the  final  result  of  the 
case  adversely  to  him.  But  if  after  final  trial 
the  losing  party  makes  a  motion  for  a  new  trial, 
which  is  afterwards  dismissed  by  the  trial 
judge  because  never  perfected  by  the  filing  and 
approval  of  a  brief  of  the  evidence,  he  cannot, 
after  the  time  for  brining  such  direct  bill  of 
exceptions  has  expired,  in  a  writ  of  error  com- 
plaining of  the  dismissal  of  the  motion  for  a 
new  tnal,  assign  error  on  such  exceptions 
pendente  lite  so  as  to  have  them  considered  by 
this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1740-1742.] 

Error  from  Superior  Court,  Bacon  Coun- 
ty ;  J..  I.  Summerall,  Judge. 

Suit  by  E.  W.  Warnock  against  Miles  R«ed 
and  others  for  an  Injunction,  the  an>olnt- 
ment  of  a  receiver,  and  the  recovery  of  land. 
Judgment  for  plaintiff,  and  from  an  order 
dismissing  their  motion  for  a  new  trial,  de- 
fendants bring  error.    Affirmed. 

Arthur  H.  Codington,  of  Macon,  and  Dave 
M.  Parker,  of  Waycross,  for  plaintiffs  In 
error.  W.  W.  Bennett,  of  Bazley,  for  de- 
fendant in  error. 

HILL,  J.  E.  W.  Wamock  brought  a  pe- 
tition against  Miles  Reed  and  others,  seek- 
ing an  injunction  and  the  appointment  of  a 
receiver,  and  to  recover  certain  land.  At 
the  trial  a  verdict  and  judgment  were  ren- 
dered in  favor  of  the  plaintiff.  The  de- 
fendants filed  the  usual  "skeleton  motion" 
for  new  trial,  and  obtained  the  following 
order  of  the  judge: 

"Read  and  considered.  It  is  ordered  that  the 
plaintiff  show  cause  before  me,  at  Waycross, 
Ga.,  at  1  o'clock  p.  m.  on  the  llth  day  of  De- 
cember, 1915,  why  the  foregoing  motion  should 
not  be  granted.  It  is  further  ordered  that  the 
plaintiff  be  served  with  a  copy  of  this  motion 
and  order,  and  that  this  order  act  as  a  super- 
sedeas until  the  further  order  of  the  court. 
The  defendants  having  made  a  motion  for  a  new 
trial  in  said  case,  on  the  grounds  therein  stat- 
ed, and  said  grounds  having  been  approved  by 
the  court,  and  it  appearing  that  it  is  impos- 


sible to  make  out  and  complete  a  brief  of  the 
testimony  in  said  case  before  adjournment  of 
court;  it  is  ordered  by  the  court  that  said 
motion  be  beard  and  determined  on  the  llth 
day  of  December,  at  1  o'clock  p.  m.,  at  Way- 
cross,  Ga.,  and  that  movant  may  amend  said 
motion  at  any  time  before  the  final  hearing." 

The  attorney  of  record  for  the  plaintiff 
acknowledged  due  and  legal  service  of  the 
motion  and  order,  and  waived  all  other  and 
further  service.  On  December  11,  1915,  at 
the  time  fixed  by  the  court  for  the  bearing 
on  the  motion  for  a  new  trial,  the  court 
made  this  order: 

"Motion  for  new  trial  by  the  said  defendants 
in  the  above-stated  cause  being  assigned  for 
this  December  11,  1915,  and  both  sides  consent- 
ing to  a  continuance,  it  is  ordered  that  the 
bearing  on  said  motion  for  new  trial  be  had 
before  me  at  10. a.  m.  on  the  Hth  of  January, 
1916,  at  Waycross,  Ga.  It  is  ordered  that  said 
movants  have  until  the  final  bearing  of  said 
motion  for  new  trial  to  present  for  approval  the 
brief  of  evidence  in  said  cause,  and  to  present 
their  amended  motion  for  new  trial." 

On  January  8,  1916,  the  motion  for  a  new 
trial  came  on  to  be  beard  at  the  time  and 
place  named  In  the  order.  The  defendants 
then  tendered  to  the  trial  judge  for  approval 
and  filing  a  brief  of  the  evidence  adduced 
at  the  trial  of  the  case.  An  amended  mo- 
tion for  new  trial  was  also  tendered  for 
approval  and  filing.  The  plaintiff  moved  to 
dismiss  the  motion  for  a  new  trial,  upon 
the  ground  that  no  order  was  granted  In 
term  time  allowing  movants  beyond  the 
term  in  which  to  perfect  their  brief  of  evi- 
dence,' and  that  the  defendants  had  filed  no 
brief  of  the  evidence  in  the  case  during  the 
term  and  before  the  adjournment  of  the 
court  On  the  hearing  of  the  motion  to  dis- 
miss the  defendants  offered  to  introduce  evi- 
dence to  the  court  to  the  effect  that  it  had 
been  impossible  to  prepare  the  brief  of  evi- 
dence before  the  adjournment  of  the  term  of 
the  superior  court  at  which  the  case  was 
tried,  and  that  they  had  been  hindered  in 
its  preparation  without  fault  by  them.  The 
trial  judge  excluded  the  evidence  offered, 
and  passed  the  following  order: 

"It  appearing  to  the  court  that  no  order  was 
granted  in  term  time  in  the  within  case,  allow- 
ing movant  time  beyond  the  term  in  which  to 
file  and  present  for  approval  a  brief  of  the 
evidence  in  said  case,  and  it  further  appearing 
that  no  brief  of  evidence  was  filed  in  said  case 
during  the  term  and  before  the  adjournment  of 
the  court,  and  upon  motion  of  counsel  for  plain- 
tiff the  within  motion  for  new  trial  is  for  these 
reasons  hereby  dismissed.  Granted  and  signed 
Jany.  8th,  1916." 

The  defendants  excepted  to  this  order  and 
to  the  ruling  declining  to  approve  and  permit 
the  filing  of  the  brief  of  evidence. 

[1]  All  motions  for  a  new  trial  must  be 
made  during  the  term  at  which  the  trial  was 
had;  and,  when  the  term  continues  longer 
than  30  days,  the  application  shall  be  filed 
within  30  days  from  the  trial.  A  brief  of 
the  evidence  is  essential  to  the  validity  of 
the  motion  for  a  new  trial.  Moxley  t. 
Georgia  Ry.  &  El.  Co.,  122  Ga.  493,  50  S.  B. 
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339.  And  wbere  no  brief  of  the  evidence  Is 
filed,  and  no  order  Is  taken  eztraiding  the 
time  at  which  such  brief  may  be  filed,  a  mo- 
tion for  a  new  trial  will  be  dismissed.  Talia- 
ferro ▼.  Columbus  R.  C!o.,  130  Ga.  570,  61 
S.  E.  228.  And  see  Park's  Code,  {  6089,  and 
cases  dted  under  head.  Brief  of  Ilvldence. 
No  subsequent  order  of  the  court  can  give  It 
vitality.  But  It  is  argued  that  the  order  of 
Noveml)er  IT,  1915,  was  broad  enongh  to 
entitle  the  defendants  to  perfect  their  brief 
and  file  It  on  January  8,  1916.  And,  further, 
that,  even  If  they  were  not  entitled  as  a  mat- 
ter of  law  to  perfect  and  file  their  brief  of 
evidence,  they  were  entitled  to  show  provi- 
dential hindrance  from  doing  so,  and  that  on 
account  of  certain  alleged  conduct  of  counsel 
for  plaintiff  they  were  entitled  to  file  their 
brief  of  evidence  on  January  8,  1916.  The 
law  is  mandatory  tbat  the  motion  for  a  new 
trial,  which  includes  the  brief  of  evidence, 
must  be  made  during  the  term  at  which  the 
case  was  tried ;  and  when  the  term  continues 
longer  than  30  days,  the  application  shall 
be  filed  within  30  days  from  the  trial,  to- 
gether with  a  brief  of  the  evidence,  etc.  But 
If  any  good  reason  be  shown  to  the  court 
wily' the  brief  cannot  be  filed,  an  order  can 
be  taken  extending  the  time  for  perfecting 
the  brief  of  evidence  and  having  it  approved 
and  filed.  Defendant's  counsel  may  have 
thought  they  did  this,  but  a  reading  of  the 
order  taken  in  term  time  is  sufficient  to  dis- 
close an  absence  of  such  right.  And  the 
court  Ijelow,  construing  its  own  order,  took 
tills  view  of  it.  The  first  order  recites  the 
fact  that  it  w^s  impossible  to  make  and  com- 
plete, a  brief  of  the  testimony  before  the  ad- 
journment of  the  court ;  but,  instead  of  fol- 
lowing it  with  an  order  granting  an  exten- 
sion of  time  within  which  to  make  and  file 
such  brief  of  the  evidence,  the  order  taken 
was  to  the  effect  that  the  defendants  might 
amend  the  motion  for  new  trial  at  any 
time  before  final  bearing — an  order  which 
was  not  necessary  at  all.  And  the  subse- 
quent order  in  vacation,  passed  on  December 
11,  1915,  allowing  the  defendants  until  the 
final  hearing  to  present  for  approval  a  brief 
of  the  evidence,  was  of  no  force  to  grant 
such  a  right,  as  the  court  had  lost  jurisdlo 
tion  to  make  such  an  order.  It  could  only 
be  done  In  term  time.  If  the  defendants 
were  prevented  from  filing  the  brief  of  evi- 
dence in  term  time  on  account  of  providen- 
tial or  other  good  cause,  it  would  have  been 
an  easy  matter  to  take  an  order  extending 
the  time  for  such  filing  of  the  brief  of  evidence 
on  that  ground,  and  no  doubt  the  court  would 
have  readily  granted  such  order ;  and  we  can- 
not say  as  a  matter  of  law,  or  by  necessary 
implication,  that  the  order  taken  amounted 
to  one  extending  the  time  within  which  the 
brief  of  evidence  could  be  perfected  and 
presented  for  approval  by  the  court.  It  Is 
true  this  court  has  held  that  wbere  a  motion 
for  new  trial  is  made  in  term  and  an  order 
taken  tat  It  to  be  beard  in  vacation,  the  term 


of  the  court  for  that  particular  case  baa  not 
adjourned,  but  is  still  open.  Herz  v.  Frank, 
104  Ga.  638,  639,  30  S.  BL  797.  But  a 
valid  motion  must  be  made  in  term.  Wbere 
a  motion  for  new  trial  is  made,  and  an  order 
thereon  Is  passed  which  shows  that  no  brief 
of  the  evidence  has  been  tendered  for  ap- 
proval, the  order  should  extend  the  time 
within  which  such  brief  of  evidence  can  be 
completed  and  presented  for  approval,  wlilcb 
in  this  case  was  not  done  in  term,  but  later 
in  vacation,  when  the  Judge  had  lost  Juris- 
dictl<»k  to  so  order. 

[2]  2.  There  was  an  attempt  to  assign  error 
on  the  pendente  lite  exceptions  filed  during  the 
trial  of  the  case  in  the  court  below.  The 
exceptions  pendente  lite  were  filed  within 
the  time  required  after  the  rulings  complain- 
ed of  were  made,  but  the  bill  of  exceptions 
was  not  presented  to  the  trial  Judge  for  ap- 
proval until  after  the  expiration  of  the  time 
allowed  by  law  for  such  filing.  Bradley  v. 
Saddler,  54  Ga.  681.  The  defendants  did  not 
come  to  this  court  within  30  days  from  the 
final  trial  of  the  case  on  a  direct  bill  of  ex- 
ceptions, assigning  error  on  the  rulings  com- 
plained of  in  the  exceptions  pendente  lite ; 
but  the  assignments  of  error  on  these  rulings 
are  made  in  the  bill  of  exceptions  based  on 
the  Judgment  of  the  court  dismissing  the  mO' 
tion  for  a  new  trial.  A  party  can  come  to 
this  court  by  a  direct  bill  of  exceptions  as- 
signing error  on  pendente  lite  exceptions, 
without  making  a  motion  for  a  new  trial, 
if  the  rulings  complained  of  in  such  excep- 
tions necessarily  affected  the  final  result  of 
the  case  adversely  to  that  party,  as  provided 
in  Civil  Code,  S  6144 ;  or  if  the  rulings  com- 
plained of,  if  rendered  as  contended  for  by 
the  excepting  party,  would  have  been  a  final 
disposition  of  the  case  as  provided  in  sec- 
tion 6138.  But  If,  instead  of  availing  him 
self  of  one  of  the  methods  above  pointed  out, 
the  complaining  party  chooses  to  make  s 
motion  for  a  new  trial,  and  such  motion 
turns  out  to  be  void  for  the  reasons  pointed 
out  in  the  first  division  of  the  opinion,  and  is 
by  the  court  diigmlssed  for  that  reason,  it 
will  not  avail  the  plaintiff  in  error  to  assign 
error  thereon  In  a  bill  of  exceptions  sued 
out  on  the  Judgment  dismissing  the  motion 
for  a  new  trial.  Therefore,  at  the  time  the 
bill  of  exceptions  was  presented  to  the  trial 
Judge,  it  was  too  late  to  assign  error  upon 
the  rulings'  complained  of  in  the  pendente  lite 
exceptions.  To  avoid  the  result  of  such 
delay,  an  attempt  was  made  to  make  a  mo- 
tion for  a  new  trial,  which  being  dismissed, 
error  was  assigned  on  that  ruling,  and  also 
on  the  exceptions  pendente  lite.  But  such  an 
effort  was  futile,  as  the  motion  for  a  new 
trial  was  never  perfected,  and  amounted  to 
nothing.  A  void  proceeding  of  that  character 
could  not  serve  to  extend  the  time  for  as- 
signing error  upon  the  rulings  complained  of 
In  the  exceptions  pendente  lite.  In  order  to 
assign  error  in  a  bill  of  exceptions  complain- 
ing of  the  diBmlssnl  of  a  motion  for^a,newJ' 
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trial,  the  motion  for  a  new  trial  must  have 
been  a  valid  motion.  It  follows  that  the  ex- 
ceptions pendente  lite  cannot  be  considered ; 
and,  from  the  ruling  In  the  first  division  of 
the  opinion,  that  the  conrt  did  not  wr  in 
dismissing  the  motion  for  a  new  triaL 

Judgment  affirmed.  All  the  Justices  con- 
car. 

(X*6  Qa.  608) 

ATER  et  aL  v.  CHAPMAN.    (No.  803.) 
(Supreme  Conrt  of  Georgia.     March  1,  1917.) 

(SvUabiu  by  the  Court.) 

1.  Taxation  ^s>577  — Tax  Fi.  Fas.  —  Vaud- 
mr. 

Tax  fi.  fas.  against  the  estate  of  O.  and 
against  O.,  issued  after  her  death,  were  void, 
and  a  sale  of  the  property  under  such  fi.  fas., 
though  it  had  formerly  been  the  property  of  O., 
was  also  void,  and  a  deed  executed  by  the  sheriff 
in  pursuance  of  the  sale  could  not  operate  to 
convey  title  to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
(Jent.  Dig.  Si  1164,  1170,  1171.] 

2.  AnvEBSE  Possession  ®=355— Pbesobiption 
— Suspension— Tbubt  Estate. 

Where  one  named  in  a  will  as  trustee  for  a 
life  tenant  and  remainderman  fails  to  accept  the 
trust  and  to  qualify,  there  is  a  vftcancy  in  the 
trusteeship,  and  during  such  vacancy  prescrip- 
tion does  not  run  in  favor  of  one  in  possession  of 
the  trust  property,  as  against  the  remaindermen, 
until  the  death  of  the  life  tenant.  The  provision 
of  Civ.  Code  1910,  |  4175,  as  to  prescription 
against  the  estate  of  a  decedent  on  wliich  no 
representation  is  had  in  6  years,  does  not  apply 
to  trust  estates. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §S  272-275.] 

8.  Action  to  Recovkb  Lano — Veedict. 

Applying  the  foregoing  rulings  to  the  facts 
of  this  case,  a  verdict  for  the  defendant  was 
unauthorized. 
Atkinson  and  Hill,  JJ.,  dissenting. 

Error  from  Superior  Court,  Rlobmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  O.  K.  Ayer  and  others  against 
T.  li.  Chapman.  Directed  verdict  for  de- 
fendant, motion  for  new  trial  overruled,  and 
plaintiffs  except  and  bring  error.    Reversed. 

This  was  an  action  to  recover  land  in  the 
city  of  Augusta,  which  was  devised  under  the 
will  of  Miss  Olivia  M.  Oliver  probated  in 
186S.  The  property  was  levied  upon  and  sold 
at  city  sheriff's  sale  on  November  5,  1889, 
under  sundry  dty  tax  executions  for  taxes 
accruing  many  years  after  the  death  of  Miss 
Oliver.  The  fl.  fas.  were  Issued  by  the  clerk 
of  the  city  council  of  Augusta  against  "the 
estate  of  Mrs.  O.  Oliver"  and  against  "Mrs. 
O.  Oliver,"  and  the  property  was  bought  at 
the  tax  sale  on  the  first  Tuesday  in  Novem- 
ber, 18S9,  by  Charles  G.  Houston,  tlie  high- 
est bidder,  for  $130.  Charles  G.  Houston 
went  into  possession  of  the  property  12 
months  after  his  purchase,  made  numerous 
reiHilrs  and  improvements,  put  his  tenants  in 
possession,  and  died  In  April,  1891.  His  fa- 
ther, Alexander  R.  Houston,  duly  administer- 
ed upon  his  estate,  and  on  November  2,  1S91, 


obtained  from  the  conrt  of  ordinary  of  Rich- 
mond county  an  order  authorizing  a  sale  of 
the  property  in  question,  and  immediately 
advertised  and  sold  it  at  public  outcry  on  the 
first  Tuesday  In  December,  1891,  when  Miss 
Catherine  J.  Houston  bought  the  property,  ob- 
tained from  A.  R.  Houston  administrator  an 
administrator's  deed  thereto,  and  immediate- 
ly went  Into  possession  through  her  tenants. 
On  April  7,  1892,  Miss  Catherine  J.  Houston 
conveyed  an  undivided  half  Interest  in  the 
property  to  Mrs.  Mamie  F.  Houston,  and 
these  two  were  in  possession  throngh  their 
tenants  until  March  26,  1895,  at  which  time 
Mrs.  Mamie  F.  Houston  sold  her  undivided 
half  interest  to  Mrs.  Elizabeth  S.  Houston, 
and  from  that  date  Mrs.  Elizatieth  S.  Hous- 
ton and  Mrs.  Catherine  F.  Fisher  (formerly 
Houston)  continuously  occupied  the  property 
through  their  tenants  until  September  25, 
1903,  when  they  sold  It  to  Thomas  L.  Chap- 
man, the  defendant,  who  went  into  posses- 
sion and  has  occupied  the  premises  up  to 
the  present  time.  The  persons  just  mention- 
ed made  numerous  repairs  and  improvements 
upon  the  premises,  expending  considerable 
money. 

The  plaintiffs  claim  under  the  will  of  Miss 
Olivia  M.  Oliver,  the  material  portions  of 
which  are  as  follows: 

"Item  1.  I  devise  and  bequeath  unto  my  neph- 
ew, Walter  J.  Brookes,  as  trustee,  and  in  trust 
for  the  sole  and  separate  use,  benefit,  and  behoof 
of  bis  BLSter,  Julia  Euphemia  Brookes,  and  her 
children,  should  she  marry  and  have  any,  for 
and  daring  her  natural  life,  with  remainder  at 
her  death  to  her  child  or  children,  and  eiqually 
between  them  if  more  than  one,  all  those  severed 
lots  or  parcels  of  land  [described]. 

"Item  2.  From  the  income  by  rent  of  said  lots 
I  devise  and  bequeath  to  Mrs.  Caroline  Oliver, 
wife  of  my  nephew,  James  B.  Oliver,  and  to 
William  R.  Oliver,  son  of  William  B.  Oliver,  the 
sum  of  one  thousand  dollars  each,  to  be  raised 
and  paid  from  the  said  rents  and  incomes  of  said 
lots,  but  the  property  not  to  be  sold  to  meet 
these  bequests;  and  provided  further,  that  if  my 
said  niece,  Julia  Euphemia  Brookes,  should  die 
without  having  child  or  children  surviving  her. 
the  property  to  descend  to  and  become  a  trust 
estate  upon  Virginia  Air  [Ayer]  and  childi-en, 
and  Joseph  El  [Josephine]  Wood  and  children, 
under  the  same  trusts  and  subject  to  the  same 
charges  and  restrictions  as  heretofore  held  b.v 
the  trustees  for  the  said  Julia  Ehiphemia  Brookes 
during  her  life." 

There  was  evidence  that  Mrs.  Julia  Gra- 
ham, formerly  Julia  Euphemia  Brookes,  died 
September  22,  1909.  Walter  J.  Brookes  and 
James  B.  Oliver  were  named  as  executors  of 
Hiss  Oliver's  will.  The  record  of  Its  pro- 
bate In  the  court  of  ordinary  showed  that  the 
named  executors  (who  were  nonresidents  of 
Georgia)  did  not  qualify,  and  that  Julia  E. 
Brookes  (afterwards  Graham)  was  awpointed 
administratrix  with  the  will  annexed  on  May 
12,  1S68,  the  records  in  the  ordinary's  office 
showing  no  further  act  of  administration  up- 
on the  estate.  C.  K.  Ayer,  one  of  tlie  plain- 
tiffs, testified  that  he  knew  Walter  J. 
Brookes,  the  trustee  named  in  the  will,  and 
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never  heard  of  Mb  doing  any  act  as  trustee 
under  tbe  wlU,  and  that  he  died  In  1868. 
Coiiusel  for  plalntifTs  testified  that  he  bad  ex- 
amined the  records  In  the  ordinary's  office 
from  1868,  and  also  In  the  clerk's  office,  cover- 
ing a  period  of  about  16  years,  and  found  no 
record  that  Walter  J.  (Brookes  had  ever  qnaU- 
fled  as  trustee  under  the  will  or  accepted  the 
trust  or  acted  as  trustee.  There  was  no  con- 
flict In  the  testimony  as  to  the  continuous, 
open,  and  adverse  occupation  of  the  prem- 
ises by  G.  O.  Houston  and  those  claiming  un- 
der him.  Including  the  defendant,  from  No- 
vember, 1890,  up  to  the  filing  of  the  present 
suit,  June  21,  1911.  There  .was  no  question 
as  to  the  regularity  of  the  levy,  advertise- 
ment, and  other  formalities  required  by  law 
In  the  tax  sale  on  the  first  Tuesday  in  No- 
vember, 1889,  other  than  the  attack  on  the 
tax  fl.  fas.  themselves  as  having  been  Issued 
Improperly  against  the  estate  of  Olivia  Oliver 
Instead  of  against  the  property  Itself,  or 
against  the  owner.  It  affirmatively  appear- 
ed that  all  the  plaintiffs  had  been  21  years  of 
age  for  more  than  7  years  before  this  suit 
was  brought,  and  that  the  youngest,  Mrs. 
Fleming,  at  the  time  of  the  first  trial  was  35 
years  old. 

The  court  directed  a  verdict  for  the  de- 
fendant. A  motion  for  new  trial  was  over- 
ruled and  the  plalntl£Cs  excepted. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiffs 
In  error.  Garllngton  &  Cozart  and  Callaway 
&  Howard,  all  of  Augusta,  for  defendant  In 
error. 

BBGK,  J.  (after  stating  the  facts  as  above) 
[1,2]  We  are  of  the  opinion  that  the  court 
erred  in  directing  a  verdict  for  the  defend- 
ant The  tax  fi.  fas.,  under  which  the  prop- 
er^ In  question  was  levied  upon  and  sold 
at  dty  sheriff's  sale  on  November  5,  1889, 
were  void.  These  fl.  fas.,  were  issued  out  of 
the  office  of  the  clerk  of  the  city  council  of 
Augusta,  in  favor  of  the  city  of  Augusta,  for 
city  taxes.  The  fl.  fas.  for  the  years  1886  and 
1887  were  against  "Est.  of  Mrs.  O.  Oliver," 
for  the  years  1888  and  1889  against  "Mrs.  O. 
OUver,"  and  the  special  tax  fl.  fa.  for  the 
year  1888  was  against  "Est  of  Mr*  O.  Oli- 
ver." Miss  Olivia  Oliver  died  prior  to  March 
26,  1868.  The  deed  from  the  sherifC  of  the 
dty  of  Augusta  to  C.  B.  Houston,  dated  No- 
vember 5,  1889,  conveying  the  property,  recit- 
ed that  the  sale  was  made  under  the  levy  of 
tax  fl.  fas.  Issued  out  of  the  clerk's  office  of 
the  city  of  Augusta  in  favor  of  the  dty  of  Au- 
gusta against  "Est  of  Mrs.  O.  Oliver,"  said 
deed  having  the  original  fl.  fas.  attached. 
These  tax  fl.  fas.  were  void  (Bllller  v.  Brooks, 
120  Ga.  232,  47  S.  B.  646),  and  the  deed  ex- 
ecuted by  the  sheriff  of  the  dty  of  Augusta 
In  pursuance  of  a  sale  tmder  the  fl.  fas.  did 
not  convey  title  to  the  purchaser.  'But  wheth- 
er the  deed  was  good  as  a  color  of  title,  it 
is  not  necessary  to  dedde.  For,  conceding 
that  the  deed  was  color  of  title,  it  was  neces- 


sary for  the  defendant.  In  order  to  defeat 
the  plaintiffs  in  this  case,  to  have  acquired 
a  good  prescriptive  title  through  the  oc- 
cupancy by  himself  and  his  predecessors  in 
title  of  the  premises  in  dispute  for  the  pre- 
scriptive period  after  the  right  to  have  pos- 
session of  the  property  had  accrued  to  the 
plaintiffs  or  some  one  representing  them; 
and  under  the  facts  of  the  case,  no  such  ad- 
verse possession  of  the  defendant  and  his 
predecessors  in  title  as  against  the  plain- 
tiffs was  showiL  Whether  or  not  Walter  3. 
Brookes,  who  died  in  1886,  was  by  the  terms 
of  the  will  made  trustee  for  the  remainders 
created  by  the  flrst  and  second  items  of  the 
will  of  Miss  Olivia  Oliver,  it  is  shown  by  un- 
contradicted evidence  that  he  never  accept- 
ed the  trust  and  was  never  In  a  podtion  to 
represent  either  the  life  tenant  or  the  re- 
maindermen. Up  to  the  time  of  the  death  of 
Miss  Julia  Buphemla  Brookes  (afterwards 
Graham)  in  1909,  there  was  no  one  clothed 
with  the  legal  title  to  the  remainder  estate, 
but  the  trusteeship  was  vacant  Consequent- 
ly prescription  did  not  begin  to  run  against 
the  remaindermen  until  1909,  and  the  pre- 
scriptive period  necessary  to  Oie  maturity  of 
a  title  by  prescription,  where  land  is  held 
under  a  color  of  title,  had  not  elapsed  before 
suit  was  brought  for  the  recovery  of  the 
land  in  controversy.  The  provision  of  Civil 
Code,  {  4175,  as  to  prescription  against  the 
estate  of  a  decedent  on  whldi  no  representa- 
tion Is  had  in  5  years,  does  not  apply  to 
trust  estates.  Jones  v.  Rountree,  138  Ga.  757, 
76  S.  B.  66. 

[3]  It  follows  from  what  has  been  said 
that  the  verdict  in  favor  of  the  defendant 
which  was  rendered  under  the  direction  of 
the  court,  was  not  authorized  and  must  be 
set  aside. 

Judgment  reversed. 

PISH,  O.  J.,  absent  DVAN8  and  GIL- 
BERT, JJ.,  concur. 

ATKINSON  and  HILL,  JJ.  (dissenting). 
As  declared  In  the  Civil  Code,  g  4163: 

"Title  by  prescription  is  the  right  which  a 
possessor  acquires  to  property  by  reason  of  the 
continuance  of  his  possession  for  a  period  of  time 
fixed  by  the  laws.'*^ 

In  section  4168  It  Is  declared: 

"Actual  adverse  possession  of  lands  by  Itself, 
for  twenty  years,  shall  give  good  title  by  pre- 
scription against  every  one,  except  the  state,  or 
persons  laboring  under  the  disabilities  herein- 
after specified." 

In  section  4169  it  is  declared: 

"Adverse  possession  of  lands,  under  written 
evidence  of  title,  for  seven  years, '  shall  give  a 
like  title  by  prescription.  But  if  such  written 
title  be  forged  or  fraudulent,  and  notice  thereof 
be  brought  home  to  the  claimant  before  or  at 
the  time  of  the  commencement  of  his -possession, 
no  prescription  can  be  based  thereon." 

It  will  be  perceived  that  the  prescription 
referred  to  In  the  foregoing  provisions  oper- 
ates In  favor  of  the  prescriljer,  the  manifest 

purpose  of  which  Is  security  and  settlement    ^ 
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of  title  to  land  as  against  the  world,  except 
the  state  and  "persons  laboring  under  the 
disabilities  hereinafter  specified."  The  ex- 
ceptions Just  mentioned  are  all  Included  in 
the  following  provisions  of  the  Code.  Sec- 
tion 4173  declares: 

"No  prescription  works  against  the  rights  of 
a  minor  during  infancy,  of  a  person  imprisoned 
during  his  confinement,  or  of  an  insane  person 
so  long  as  the  insanity  continues;  but  each  of 
these  shall  have  a  like  number  of  years,  after 
the  disability  is  removed,  to  assert  his  claim  to 
realty  or  personalty  against  the  person  pre- 
scribing." 

Section  4175  declares: 

"A  prescription  does  not  run  against  an  un- 
represented estate  until  representation,  provided 
the  lapse  does  not  exceed  five  years;  nor  against 
a  joint  title  which  cannot  be  severally  enforced, 
and  a  portion  of  the  owners  labor  under  either 
of  the  foregoing  disabilities;  nor  in  cases  of 
fraud  debarring  or  deterring  the  other  party 
from  his  action  until  the  fraud  is  discovered; 
nor  against  a  party  who  commences  his  action 
in  time,  but  is  nonsuited,  or  dismisses  for  one 
time,  and  recommences  within  six  months." 

One  of  the  fundamental  essentials  of  a  pre- 
scription under  either  section  4168  or  section 
4169  Is  that  the  possession  must  be  adverse. 
Where  estates  for  life  (section  3663)  and  es- 
tates in  remainder  (section  3674)  are  created 
by  the  same  grant  In  the  same  land  in  favor 
of  different  persons,  the  possession  of  the 
life  tenant  is  not  adverse  to  the  estate  in  re- 
mainder; accordingly  in  such  cases  pre- 
scription will  not  run  against  the  remainder- 
men, based  on  the  possession  of  the  life 
tenant  or  his  privy  in  estate,  during  the  term 
of  the  life  tenant  Under  application  of  this 
principle,  numerous  cases  are  to  be  found 
which  rule  that  prescription  does  not  begin 
to  nm  against  remaindermen  until  the  death 
of  the  life  tenant.  But  if  the  grant  creates 
several  estates,  as  Indicated  above,  In  the 
same  property,  and  the  legal  title  to  the  land 
in  fee  simple  by  the  terms  of  the  grant  is 
placed  in  a  trustee  for  the  purpose  of  holding 
title  and  securing  the  property  to  the  life 
tenant,  and  also  for  the  remainderman,  and 
the  trust  be  in  all  respects  legal,  valid,  and 
executory,  not  only  as  to  the  life  tenant  but 
as  to  the  remainderman,  possession  by  a 
third  person  under  a  claim  of  right,  which  is 
hostile  to  the  title  of  the  trustee,  will  be  ad- 
verse to  the  trustee  and  to  the  several  es- 
tates included  in  the  grant;  and  if  the  pre- 
scriber  maintains  his  possession  In  all  other 
respects  as  contemplated  by  the  statute  for 
the  requisite  period,  he  will  acquire  a  good 
prescriptive  title  against  the  trustee;  also 
against  beneficiaries  whose  estates  are  rep- 
resented by  the  trustee.  Ford  v.  Ck>ok,  73 
Ga.  215.  In  Civil  Code,  {  3781,  it  is  declared: 
"A  trust  shall  never  fail  for  the  want  of  a 
trustee."  The  majority  are  of  the  opinion  that 
OMl  Code,  §  4175,  has  no  application  to  this 
case,  in  which,  however,  the  writers  do  not 
concur.  See  Jones  t.  Rountree,  138  6a.  757, 
76  S.  E.  55.    But  as  prescription,  under  Civil 


Code,  U  4168,  4169,  nms  In  favor  of  the  pre- 
scrlber  against  the  world,  except  as  against 
the  state  and  the  exceptions  in  section  4173 
and  section  4175,  if  the  exception  in  the  lat- 
ter section  referring  to  unrepresented  estates 
does  not  apply,  there  Is  nothing  to  save  the 
legal  title  vested  in  the  unrepresented  trust 
estate  from  the  effect  of  the  prescription ;  if 
it  applies,  the  exception  mentioned  by  its 
own  terms  does  nothing  more  than  allow, 
under  specified  circumstances,  tolling  of  the 
prescriptive  period  by  deducting  5  years  from 
the  possession  of  the  prescribes  Referring 
to  tills  section,  it  was  said.  In  Cushman  v. 
Coleman,  92  Oa.  772, 19  S.  E.  46: 

"It  does  not  appear  whether,  after  the  death 
of  Nisbet,  any  other  person  was  appointed  trus- 
tee in  his  stead.  If  a  successor  was  appointed, 
of  course  the  statute  of  prescription  would  have 
run  against  him  from  the  time  of  his  appoint- 
ment. As  to  the  period  elapsing  between  the 
death  of  the  original  trustee  and  the  appoint- 
ment of  his  successor,  if  there  was  one,  then, 
even  if  section  2688  [Civil  Code  of  1910,  §  4175] 
of  the  Code,  which  provides  that  'a  prescription 
does  not  run  against  an  unrepresented  estate 
until  representation,  provided  the  lapse  does  not 
exceed  five  years,'  is  applicable  to  a  case  of  this 
kind,  the  running  of  the  statute  would  not,  under 
the  ruling  of  this  court  in  Payne  v.  Ormond,  44 
Ga.  514,  have  been  suspended  if  the  vacancy  ex- 
ceeded 5  years.  The  record  discloses  nothing 
whatever  with  regard  to  this  matter,  and  we  are 
quite  sure  that  the  plaintiffs  would  not  be  en- 
titled to  claim  the  benefit  of  any  such  suspen- 
sion without  affirmatively  showing  that  a  succes- 
sor to  Nisbet  was  actually  appointed  within  5 
years  from  the  date  of  his  death.  They  having 
failed  to  show  the  appointment  of  a  successor 
within  that  time,  there  is  nothing  before  the 
court  which  would  enable  us  to  say  that  the 
running  of  the  statute  of  prescription  was  ever 
suspended  at  all." 

The  tax  deed  involved  in  the  case  for  de- 
cision, though  void,  was  suflBclent  as  color 
of  title.  The  will,  properly  construed  in  its 
entirety,  created  a  valid  estate  which  com- 
prehended legal  title  to  the  land  in  fee  simple, 
thus  embracing  the  interests  of  the  plaintiffs. 
The  estate  did  not  fall  for  the  want  of  a  trus- 
tee. The  title  of  the  defendant  and  his  pred- 
ecessors was  not  privy  to  the  life  tenants, 
but  was  hostile  to  the  whole  trust  estate,  and 
their  possession  was  adverse  to  that  estate 
for  19  years  before  institution  of  the  suit 
The  uncontradicted  evidence  established  a 
prescriptive  title  in  the  defendant  and  there 
was  no  error  in  -directing  a  verdict  in  his 
favor. 

(X*6  Ga.  473) 
McOONNEM^  T.  GREGORY.    (No.  253.) 
(Supreme  Court  of  Georgia.    Feb.  16,  1917.) 

(Byttahut  ly  the  Court.) 

1.  BVIDBNCB     «=>2G5(8)     —     ADUiaSIONB     IS 

Plkadinqs— Use  as  Evidence. 
When-  admissions  are_  made  in  pleadings, 
and  are  withdrawn  or  stricken  by  amendment 
they  can  be  used  as  evidence  by  the  opposite 
party  upon  the  trial,  with  the  right  of  the  oth- 
er party  to  explain  or  disprove  them;_  but  ad- 
missions in  pleadings,  after  they  are  withdrawn 
or  stricken  by  amendment  cannot  be  used  ai 
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solemn  admissioiis  in  judido,  so  as  to  effect 
an  estoppel  to  deny  them.  Alabama  Midland 
Ry.  Co.  y.  Guilford,  114  Ga.  627,  40  S.  E.  794; 
Mima  t.  Jones,  135  Ga.  541,  69  S.  E.  824; 
Norrifl  T.  RawUngB,  138  Ga.  711,  76  8.  E.  60. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1086.] 

2.  HoifESTEAD  €=396,  90  —  Ububt  «=>115  — 

Skctjkity  Deed — Evidence. 
On  an  issue  between  a  grantor  and  grantee 
in  a  deed  to  land  f^ven  to  secure  a  debt,  where 
the  deed  was  assailed  as  void  by  being  infected 
with  usury,  there  was  introduced  in  evidence  a 
writing,  purporting  to  be  signed  by  both  par- 
ties, one  day  before  the  date  of  the  deed  and 
four  days  after  the  money  had  been  advanced, 
which,  without  mentioning  the  deed,  obligat- 
ed the  grantor  to  make  to  the  grantee  monthly 
payments  of  specified  sums,  and  at  a  later  date 
another  sum,  and  obligated  the  grantee,  upon  the 
making  of  these  payments,  to  convey  the  land  to 
the  grantor.  The  sums  specified  in  the  paper 
were  not  referred  to  as  principal  or  interest,  but 
the  monthly  payments  were  su£Scient  in  amount 
to  exceed  the  legal  rate  of  interest  on  the  amount 
specified  as  the  last  payment.  Another  paper 
was  introduced,  dated  nearly  two  years  after 
the  money  was  advanced,  purporting  to  be  a 
bond  for  title  from  the  grantee  to  the  grantor, 
relating  to  the  same  land,  which  specified  pay- 
ments as  mentioned  above,  and  called  the  month- 
ly payments,  as  interest  on  the  larger  sum. 
There  was  no  evidence  of  delivery  of  this  paper, 
and  the  grantor  testified  that  be  had  never  seen 
it  before  the  day  of  the  trial.  Held,  that  it 
was  not  erroneous  to  permit  the  grantee  to  tes- 
tify that  the  grantor  owed  him  other  money, 
that  the  interest  charged  on  the  loan  secured 
by  the  deed  was  at  the  rate  of  7  per  cent, 
that  the  other  money  was  at  the  rate  of  12  per 
cent.,  that  in  drawing  the  paper  called  the 
bond  for  title  the  interest  on  both  debts  was 
comprehended  by  the  monthly  payments,  and 
that  no  usury  was  charged  on  the  loan. 

The  homestead  exemption  provided  for  by  the 
Constitution  of  1877  (Civ.  Code  1910,  S  3377) 
does  not  apply  as  against  taxes  or  d^ts  for 
purchase  money  of  the  property,  for  labor  done 
thereon,  for  material  furnished  therefor,  or 
for  the  removal  of  incumbrances  thereon.  Un- 
der this  law,  purdiase  money  and  debts  incur- 
red in  removing  incumbrances  have  the  same 
status. 

(a)  Where  money  was  borrowed  and  used  to 
pay  the  purchase  money  of  land,  and  in  virtue 
of  such  payment  the  borrower  received  a  deed 
for  the  land,  and  subsequently  obtained  a  home- 
stead under  Civil  Code  1910,  f  3377,  covering 
the  land,  the  lender  of  the  money  was  entitled 
to  be  paid  the  amount  of  his  principal,  with 
lawful  interest,  in  preference  to  the  homestead 
of  the  debtor.  This  priority  of  the  lender  of 
the  money  would  not  be  affected  by  the  f?^t 
that  the  lender  may  have  charged  usury.  Mc- 
WilUams  v.  Bones,  84  Ga.  203,  10  S.  E.  724 ; 
Wilkins  v.  Gibson,  113  Ga.  31,  38  S.  E.  374, 
84  Am.  St.  Kep.  204.  The  portions  of  the 
charge  to  the  jury  upon  wliich  error  was  as- 
signed were  in  accord  with  the  foregoing,  and 
were  adjusted  to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  147-153,  156;  Usury,  Cent.  Dig. 
i  326.1 

3.  FoBMEB  Decision— Rui,iNOB  on  Evidence. 
When  the  case  was  here  on  a  former  occa- 
sion (McConnell  t.  Gregory,  141  Ga.  46,  79  S. 
E.  1128),  it  was  ruled:  "A  conveyance  of  land 
executed  by  a  borrower  to  secure  a  debt  infect- 
ed with  usury  is  void  and  ineffectual  to  pass 
title.  CSvil  Code  1910,  §  3442.  Therefore  the 
maker  of  such  a  conveyance  may,  subsequently 
to  itM  execution,  have  a  valid  homestead  set 
apart  In  the  property  sought  to  be  so  conveyed. 


which  hcHnestead  will  not  be  subject  to  a  Jads> 
ment  recovered  on  the  debt,  notwithstanding  tna 
usury  was  eliminated  when  the  judgment  was 
taken.  Applying  these  rulin|;s  to  the  evidence 
in  this  case,  the  court  erred  m  directing  a  ver- 
dict finding  the  property  subject"  On  the  sub- 
sequent trial  the  judge  submitted  the  case  to 
the  jury  on  conflicting  evidence. 
4.  Motion  fob  New  Tbiai^^Sbound  fob  Bx- 

TKBSAI,. 

The  evidence  authorized  a  verdict  finding 
the  property  subject,  and  the  grounds  of  the 
motion  for  new  trial  show  no  cause  for  re- 
versaL 

Error  from  Superior  Conrt,  Berrien  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action 'by  M.  M.  Gregory  against  D.  A.  Mo- 
Coimell.  Judgment  tor  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Hendricks,  Mills  &  Hendricks,  of  Nash- 
ville, for  plaintiff  in  error.  Jos.  A.  Alexan- 
der, of  NashviUe,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

^^^^^  (146  Ga.  478) 

COLLIER  V.  CARTER  et  al.    (Xo.  234.) 
(Supreme  Court  of  Georgia.    Feb.  15,  1917.) 

(SyUdbus  ly  the  Court.) 

1.  Wills  <8=»88{4)  —  Deed  ob  Will  —  Con- 
STKUCTioN — Postponement   or  Possession. 

Where  an  instrument  in  the  form  of  and 
attested  as  a  deed  contains  a  clause  that  it  is 
"to  go  into  effect  at  the"  signer's  death,  and 
where  there  is  no  other  indication  as  to  the 
intention  of  the  signer,  and  the  paper  is  duly 
delivered,  it  will  l>e  construed  to  be  a  deed 
postponing  poesession. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  211.] 

2.  RtTLiNO  ON  Motion  fob  Continuance. 

In  view  of  the  circumstances  attending  the 
trial  and  the  character  of  the  case,  the  court 
did  not  abuse  his  discretion  in  overruling  the 
motion  for  a  continuance. 

Error  from  Superior  Court,  Echola  County ; 
W,  E.  Thomas,  Judge. 

Ejectment  by  Ora  Lee  Carter  and  another 
against  John  W.  Collier,  individually,  and  as 
administrator  of  estate  of  H.  J.  Collier,  de- 
ceased. Judgment  tor  plaintiffs,  motion  tor 
new  trial  overruled,  and  defendant  brings  er- 
ror.   Affirmed. 

Ora  Lee  Carter  and  Mrs.  Jennie  Bell  Carter 
brought  an  action  of  ejectment  against  John 
W.  Collier,  individually,  and  as  administrator 
ot  the  estate  of  H.  J.  Collier,  deceased.  The 
verdict  was  for  the  plaintiffs.  The  defendant 
moved  tor  a  new  trial,  which  was  refused, 
and  he  excepted. 

Upon  the  trial  the  plaintiffs  introduced  in 
evidence  a  warranty  deed  from  H.  J.  Collier 
to  Ora  Lee  Carter  and  Mrs.  Jennie  Bell  Car- 
ter, dated  March  9,  1911,  conveying  the  land 
in  dispute.  Among  other  things,  the  deed 
stipulated  that  it  was  "to  go  into  effect  at  the 
said  H.  J.  Collier's  death."  Two  ot  the  at- 
testing witnesses  swore  that  they  witnessed 


(tsaVoi  other  owes  lee  same  topic  and  KBY-NUMBER  in  all  Kay-Numbered  Digests  and  Indexes ^ 
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tbe  deed  at  tbe  request  of  the  grantor,  and 
that  the  Jostice  of  the  peace  who  witnessed 
the  Instrument  died  afterward.  It  appeared 
that  about  March  9,  1911,  H.  J.  C!olller  went 
to  the  home  of  the  husband  of  one  of  the 
plaintiffs,  and  while  there  delivered  the  deed 
to  Mrs.  Jennie  Bell  Carter,  one  of  the  plain- 
tiffs, telling  her,  at  the  time  of  dellrety,  to 
take  the  deed ;  that  he  did  not  know  when  be 
would  die;  and  he  said: 

"Here  is  the  deed;  this  ig  yours;  take  it  and 
take  care  of  it,  and  at  my  death  the  property 
will  be  yours." 

She  retained  possession  of  this  deed  con- 
tinuously to  the  time  of  the  trial.  The  de- 
fendant, John  W.  Collier,  testified  as  follows: 

"I  do  not  recognize  that  as  H.  J.  Collier's 
signature;  it  is  not  his  signature,  to  the  best 
of  my  knowledge." 

This  was  the  entire  evidence  for  the  de- 
fendant. 

J.  W-  Haygood  and  Eldridge  Cutta,  both  of 
Fitzgerald,  and  J.  Munroe  Bussell,  of  Ludo- 
wlcl,  for  plaintiff  in  error.  J.  G.  Cranford 
and  E.  K.  Wilcox,  both  of  Valdosta,  for  de- 
fendants In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  [1]  Tbe  decisive  question  in  this 
case  is  whether  the  Instrument  quoted  in  the 
statement  of  facts  shall  be  construed  as  a 
deed,  or  as  a  will.  Was  it  Intended  to  pass 
title  to  the  property  in  prsesenti,  with  the 
right  of  possession  postponed,  or  was  It  to 
be  purely  posthumous  in  its  operation? 

Under  the  previous  rulings  of  this  court, 
as  well  as  the  great  weight  of  modern  au- 
thority in  other  Jurisdictions,  we  think  It 
clear  that  the  Instrument  is  a  deed,  with  the 
right  of  possession  postponed  until  the  death 
of  the  grantor.  The  tendency  of  the  earlier 
decisions  was  to  construe  instruments  as  tes- 
tamentary where  the  maker's  Intent  appear- 
ed in  any  way  to  vest  title  after  his  death, 
without  regard  to  the  form  of  the  instru- 
ment. Later  a  more  liberal  rule  was  follow- 
ed toward  giving  to  the  Instrument  a  con- 
struction which  would  accord  with  the  in- 
tention of  the  signer,  and  which  would 
uphold  its  validity.  Seals  v.  Pierce,  83  Ga. 
787, 10  S.  E.  589,  20  Am.  St.  Rep.  314 ;  Wynn 
V.  Wynn,  112  Ga.  214,  37  S.  E.  378;  West  v. 
Wright,  115  Ga.  277,  41  S.  E.  602 ;  Brice  v. 
Sheffield,  118  Ga.  128,  44  S.  E.  &J3 ;  Griffith 
V.  Douglas,  120  Ga.  582,  48  S.  E.  129:  Isler 
V.  Griffin,  134  Ga.  192,  67  S.  E.  854;  Hughes 
V.  Hughes,  135  Ga.  468,  69  S.  E.  818 ;  Pruett 
V.  Cowsart,  136  Ga.  756,  72  S.  B.  30;  Mays  v. 
Fletcher,  137  Ga.  27,  72  S.  E.  408.  The  in- 
struments in  no  two  of  the  cases  Just  cited 
are  identical,  nor  is  the  instrument  in  any 
one  of  them  Identical  with  the  instrument  In 
the  present  case.  They  are  all  sufficiently 
similar  to  establish  tbe  principle  nlruady 
enunciated  as  the  ruling  on  the  instrument 
construed  herein.  That  in  the  case  of  West 
w,  Wright,  supra,  is  a  substantial  duplicate 


of  the  one  now  under  consideration.  At  least, 
it  presents  no  material  point  of  difference  in 
the  clause  under  differentiation.  In  the  case 
of  Isler  V.  Griffin,  supra,  the  virritlng  recited 
that  it  was  to  take  effect,  not  only  after  the 
death  of  the  maker,  but  also  "from  and  after 
the  death  of  my  father  and  mother,  and  not 
until  then."  This  was  held  to  be  a  deed,  al- 
though possession  was  postponed  to  the  con- 
tingency of  the  maker's  death,  and  also  to 
the  death  of  the  father  and  mother. 

In  Phillips  V.  PhlllipB,  186  Ala.  545,  65 
South.  49,  Ann.  Cas.  1916D,  994,  the  instru- 
ment construed  contained  the  language,  "this 
deed  Is  not  to  take  effect  imtll  after  my 
death,"  and  it  was  held  to  be  a  deed.  Som- 
ervllle,  J.,  said: 

"Courts  have  undertaken  in  innumerable  cases 
to  prescribe  the  general  tests  by  which  the 
character  of  an  instrument  in  this  regard  is 
to  be  determined;  but,  while  there  semes  to  be 
a  Substantial  uniformity  of  opinion  as  to  tbe 
general  principles  to  be  applied,  the  cases 
themselves  exhibit  the  utmost  contrariety  in 
the  particular  conclusions  readied,  even  in  the 
same  jurisdictions." 

In  the  opinion  many  cases  are  cited  to  sus- 
tain the  rule,  and  In  the  notes  appended 
thereto  in  Ana  Cas.  1916D,  994,  recent  cases 
In  many  states  are  cited  and  discussed,  deal- 
ing with  the  rules  of  law  applicable  to  the 
construction  of  an  Instrument  which  has  the 
form  of  a  deed,  but  which  is  limited  to  take 
effect  at  the  death  of  the  grantor,  either  by 
its  express  terms  or  by  the  mode  of  delivery. 
The  early  cases  on  this  question  are  collated 
in  the  notes  to  Hunt  v.  Hunt,  119  Ky.  39.  S2 
S.  W.  998,  68  L.  R.  A.  180,  7  Ann.  Cas.  783, 
and  Ferris  v.  Neville,  127  Mich.  444,  86  N. 
W.  960,  54  L.  R.  A.  464,  89  Am.  St.  Rep.  480. 
From  the  great  wealth  of  authorities  thus 
gathered  and  analyzed  the  general  agree- 
ment of  courts  may  be  stated.  (1)  An  instru-  ■ 
ment  which  is  In  the  form  of  a  deed  to  take 
effect  on  the  death  of  a  maker  where  there 
are  no  other  indicia  to  prove  the  intention  of 
the  grantor,  and  the  Instrument  can  be  held 
valid,  either  as  a  deed  or  as  a  will,  the  court 
will  construe  the  Instrument  so  as  to  prevent 
Its  becoming  Inoperative.  (2)  Whether  such 
an  Instrument  is  to  be  construed  as  a  deod 
or  a  will  depends  upon  the  Intention  of_  the 
grantor  as  to  this  passing  of  a  present  ir- 
revocable interest,  or  whether  no  interest 
should  pass  until  after  the  death  of  the  grant- 
or, and  whether  the  grantor  until  then  sboald 
have  the  right  to  revoke  the  instrument.  (3) 
The  Intention  of  the  maker  of  the  Instru- 
ment Is  to  be  ascertained  from  the  whole 
construed  together.  (4)  Looking  to  extrane- 
ous facts,  the  delivery  of  the  Instrument  Is 
some  evidence  that  the  same  shall  operate  as 
a  deed,  although  Its  terms  provide  that  pos- 
session is  postponed  tintU  after  the  death  ot 
the  .maker. 

The  instnuncnt  in  the  present  case  Is  In 
the  form  of  a  warranty  deed.    It  is  attested 
by  two  witnesses,  and  by  an  officer  authoris- 
ed in  express  terms  of  the  law  lib  witness 
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deeds.  A  will  to  be  ralld  need  not  be  wit- 
nessed iiy  such  an  officer.  This  Inatrament 
was  delivered  on  or  about  the  date  of  Its  exe- 
cution, and  has  remained,  thereafter  in  the 
possession  of  one  of  the  grantees.  Looking 
further  to  extraneous  evidence,  one  of  the 
witnesses  swore  that  the  grantor  made  the 
delivery  In  person,  and  accompanied  the  de- 
livery with  the  statement  that  the  grantee 
should  "take  the  deed;  that  he  did  not  know 
when  he  would  die";  and  he  said: 

"Here  is  the  deed;  this  is  yonnr;  take  it  and 
take  care  of  it,  and  at  my  death  the  property 
will  be  yours." 

The  construction  announced  la  In  harmony 
with  the  above-stated  adjudication,  aa  well 
as  with  equity  and  Justice. 

[2]  In  view  of  the  circumstances  attending 
the  trial  and  the  character  of  the  case,  the 
court  did  not  abuse  his  discretion  in  overrul- 
ing the  motion  for  a  continuance. 

Judgment  affirmed.  All  the  Justices 
concur. 

a46  6a.  627) 

OARLINGTON  et  al.  v.  BrX)DNT  «t  aL 
(No.  270.) 

(Supreme  Court  of  Geogria.    Feb.  24,  1917.) 

(Byllahug  by  tJi«  Court.) 

1.  Refobuation    op   Instrttmbnts   ®=326   — 
Right  of  Action— "Pbivt  in  Kstatk." 

Where  one  executes  two  security  deeds  con- 
veying the  Bame  property  to  different  parties, 
the  grantee  in  the  second  deed  cannot  maintain 
a  suit  in  equity  to  reform  the  first  deed,  al- 
tfaou{A  the  description  may  be  incorrect  and 
be  due  to  the  mutual  mistake  of  the  parties. 
This  is  true  because  the  second  grantee  has 
no  privity  in  the  estate  conveyed  in  the  first 
deed.  Equity  will  correct  mutual  mistakes  be- 
tween the  "original  parties  or  their  privies  in 
law,  in  fact,  or  in  estate."  Civ.  Code  1910,  S 
4573.  It  cannot  be  contended  that  the  plain- 
tiff is  privy  in  law  or  in  fact  He  is  not  a 
privy  in  estate,  because  "a  privy  in  estate  is 
a  successor  to  the  same  estate,  not  to  a  differ- 
ent estate  in  the  same  property."  The  grantee 
in  the  second  deed  is  a  stranger  to  the  con- 
tract between  the  parties  to  the  first  deed, 
holds  adversely  thereto,  and  hence  is  not  bound 
by  its  terms.  To  entitle  one  to  maintain  such 
an  action  as  the  present,  he  must  be  a  party, 
or  a  successor  to  the  party,  under  the  same 
contract.  Pool  v.  Moms,  29  Oa.  874,  382,  74 
Am.  Dec.  68. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  gj  91-100. 

For  other  definitions,  see  Words  and  Phrases, 
Eirst  and  Second  Series,  Privity.] 

2.  Cattse  ov  Action— Stjbbooation. 

The  petition  set  forth  no  cause  of  action 
for  subrogation  of  the  plaintiff  to  the  right 
of  the  ban]<  whose  mortgage  deed  was  paid  with 
the  money  loaned  by  Uie  plaintiff.  Putney  v. 
Bryan,  142  Ga.  118,  82  S.  a  619  (2),  and 
cases  cited. 

Error  from  Superior  Court,  Floyd  County ; 
Hoses  Wright,  Judge. 

Action  between  A.  E.  Garlington  and  oth- 
ers, executors,  and  M.  F.  Blount  and  others. 
Judgment  for  the  latter,  and  the  former  bring 
error.     Affirmed. 


M.  B.  Eubanks,  of  B(xne,  for  plaintUEs  Id 
error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  Ji,  ab- 
sent. 


(146  Ga.  603) 

WILUAMSON  et  al.  v.  ANDERSON  COT^ 

TON  CO.    (No.  268.) 

(Supreme  Court  of  Georgia.    Feb.  15,  1917.) 

(Sj/Uahiu  by  the  Court.) 

Plxadino  «=3218(2)— Dimuebkb— RuriNG. 

The  plaintiff  in  error  made  an  attempt  to 
bring  this  case  to  the  October  term,  1915,  of 
this  court,  as  on  a  fast  writ  of  error;  and  it 
was  then  adjudged  that,  inasmuch  as  no  order 
had  been  passed  granting  or  refusing  an  in- 
junction or  appointing  or  refusing  to  appoint 
a  receiver,  a  fast  bill  of  exceptions  would  not 
lie,  and  that  the  bill  of  exceptions  would  be 
treated  as  an  ordinary  bill  of  exceptions  to  a 
judgment  overruling  a  demurrer,  returnable  to 
the  March  term,  1916,  and  the  case  was  trans- 
ferred and  entered  on  the  docket  of  the  March 
term,  lliis  now  leaves  in  the  case  for  deter- 
mination only  the  question  with  respect  to  the 
Judgment  overruling  the  demurrer  to  the  peti- 
tion. Inasmuch  as  the  judgment  referred  to, 
however,  was  rendered  at  an  interlocutory  hear- 
ing at  chambers,  prior  to  the  appearance  term 
of  the  case,  and  the  court  was  without  power 
at  that  time  to  render  a  decision  on  the  de- 
murrer, the  judgment  overruling  it  must  be 
reversed.  Ivey  v.  City  of  Rome,  129  6a.  286, 
68  S.  E.  862. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
(>nt.  Digl  IS  552,  563.] 

Error  from  Superior  Court,  Jenkins  Coun- 
ty; H.  C.  Hammond,  Judge. 

Action  between  Susannah  Williamson  and 
others  and  the  Anderson  Cotton  Company. 
Judgment  for  the  latter,  an'd  the  former  bring 
error.    Reversed. 

Dixon  &  Dixon  and  W.  Van  Tyler,  all  of 
Millen,  for  plaintiffs  in,  error.  Thos.  h.  Hill, 
of  Millen,  for  defendant  In  error. 


HILXi,    J.    Judgment 
Justices  concur. 


reversed.    All    the 


»For  otber  cam*  Me  Muna  tople  and  KBT-NUUBER  la  all  Key-Nambarad  DlsaaU  and  Indaxi 


a46  Oa.  473) 
BENNETT  v,  SWAFFORD.     (No.  252.) 
(Supreme  Court  of  Georgia.    Feb.  16, 1917.) 

■    (Syllabus  hy  the  Court.) 

1.  BOUNDABIES     <S=>46(3)     —     AOBEEMXNX     OV 

OwNEBS— Effect. 
Where  coterminous  landowners,  by  parol 
agreement,  fix  the  line  between  them  and  exer- 
cise acts  of  ownership  over  their  respective 
tracts  up  to  the  agreed  line,  one  of  them  will 
not  afterwards  be  heard  to  deny  his  assent  to 
the  agreement. 

[B>i.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  221-225.] 

2.  DiBECTioN  OF  Nonsuit. 

The  trial  court  did  not  err  in  directing  a 
nonsuit  in  this  case. 

3.  Assignments  of  Ebbob. 

There  is  no  merit  in  the  other  assignments 
of  error. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge.  . 

— ^le 
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Action  by  W.  A.  Bennett  against  A.  B. 
Swafford.  Judgment  of  nonsuit,  and  plaln- 
tUT  brings  error    Affirmed. 

Hendricks,  Mills  &  Hendricks,  of  Nash- 
ville, for  plaintiff  In  error.  W.  D.  Bnle,  of 
Nasbyllle,  for  defendant  in  error. 

OILBBRT  J.  [1]  Bennett  purchased  100 
acres  of  land  from  Harrell.  On  payment  of 
the  agreed  price  Harrell  executed  and  de- 
livered a  warranty  deed  to  Bennett.  Subse- 
quently, with  a  view  of  selling  the  adjoining 
land  owned  by  him  on  the  south  side  of  that 
sold  to  Bennett,  Harrell,  together  with  Ben- 
nett, undertook  to  locate  the  south  line  of 
the  tract  first  mentioned.  Both  agreed  that 
this  Une  would  cut  oB  a  portion  of  Bennett's 
house.  On  the  trial  Bennett  swore  that  his 
agreement  was  not  unqualified,  that  he  In- 
sisted that  the  line  thus  located  would  not 
allow  him  the  full  number  of  acres  conveyed 
to  him  by  Harrell,  but  that  for  reasons  not 
disclosed  at  the  time,  but  stated  on  the  trial, 
he  agreed  to  the  location  of  the  line.  At  the 
same  time  a  contract  for  the  purchase  of 
7%  acres  additional  was  agreed  to  between 
the  parties,  and  this  conveyance  was  after- 
wards fully  executed.  This  tract  was  one- 
half  of  an  acre  wide,  and  extended  uniformly 
across  the  south  side  of  the  100-acre  tract. 
Bennett  and  Harrell  located  the  lines  of  this 
tract,  and  blazed  the  south  side  adjoining 
Harrell's  remaining  land.  Conveyance  was 
taken  to  the  wife  of  Bennett,  who,  before  the 
filing  of  this  suit,  conveyed  the  7%  acres  to 
the  plaintiff.  Harrell  then  sold  to  Swafford 
all  of  his  remaining  land  adjoining  the  plain- 
tiff on  the  sonth.  Bennett  and  Swafford, 
then  coterminous  landowners,  cut  trees,  cul- 
tivated, and  otherwise  took  possession  of 
their  respective  lands  purchased  from  Har- 
rell, and  had  actual  possession  to  the  agreed 
dividing  line. 

Whether  Bennett  had  mental  reservations 
In  respect  to  the  agreement,  or  whether  he 
actually  nttered  qualifications,  his  actions 
were  such  as  to  constitute  an  agreement  He 
bought  the  second  tract  from  Harrell  for 
the  avowed  purpose  of  saving  a  portion  of 
the  Improvements  which  he  bad  erected  upon 
the  line  claimed  by  Harrell.  He  paid  for 
the  additional  land,  and  accepted  a  deed  con- 
veying the  same,  as  already  stated.  After- 
wards he  acted  upon  the  agreement,  entered 
upon  the  second  tract  purchased,  and  exer- 
cised acts  of  ownership  to  the  line  establish- 
ed by  him  and  Harrell.  He  will  not  be  after- 
wards heard  to  deny  his  assent  to  the  agree- 
ment "A  parol  agreement  between  coter- 
minous proprietors  that  a  certain  line  Is  the 
true  dividing  line  Is  valid  and  binding  as  be- 
tween them,  if  the  agreement  is  accompanied 
by  possession  of  the  agreed  line  or  is  other- 
wise duly  executed,  and  If  the  boundary  line 
between  the  two  tracts  Is  indefinite,  unascer- 
tained, or  disputed.     Such  an  agreement  Is 


not  within  the  statute  of  frauds,  because  it 
does  not  operate  as  a  conveyance  of  land, 
but  merely  as  an  agreement  with  respect  to 
what  has  already  been  conveyed."  Farr  v. 
Woolfolk,  118  Ga.  277  (2),  45  8.  a  ?30.  This 
is  Independent  of  the  rule  in  Civil  Oode  1910, 
{  3S21,  with  reference  to  acquiescence  for 
seven  years  by  acts  or  declarations  of  ad- 
joining landowners. 

[2,3]  The  above-stated  facts  appearing  on 
the  trial,  the  court  directed  a  nonsuit  The 
plaintiff  excepted  to  this  Judgment  and  as- 
signed error  on  various  other  rulings.  The 
Judgment  of  nonsuit  was  proper ;  and  in  none 
of  the  other  assignments  of  error  prc^perly 
made  was  there  any  mertt 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


a«  Oa.  5W) 
AMBDEIICAN  BXCH.  NAT.  BANK  v.  COUN- 
CIL.   (No.  292.) 

(Supreme  Court  ot  CSeorgia.    Feb.  28^  1917.) 

(8yllaliu»  ly  the  Court.) 

RxcEivEBs  €=»182— Enjoinino  Actions. 

A  bank  borrowed  money  from  another  bank 
and  secured  the  loan  by  transfer  and  delivery 
of  its  customers'  paper,  with  its  incidental  col- 
lateral. The  borrowing  bank  failed,  and  a  re- 
ceiver was  appointed  in  an  insolvency  proceed- 
ing. The  receiver  filed  a  petition  to  the  court 
of  his  appointment,  representing  tliat  a  ware- 
houseman had  in  his  possessitm  certain  bales 
of  cotton  for  which  be  had  issued  a  warehouse 
receipt  to  the  president  of  the  defunct  bank 
in  his  individual  name,  which  cotton  had  t>een 
delivered  by  a  customer-  of  the  bank  to  l>e  ap- 
plied on  his  indebtedness,  which  receipt  had 
been  mislaid  and  could  not  be  found;  and  he 
prayed  to  be  authorised  to  .execute  an  indemnity 
bond  to  the  warehouseman  and  to  receive  the 
cotton,  and  when  so  received  to  sell  it  and  hold 
the  proceeds  as  assets  of  the  insolvent  l>ank. 
An  order  was  granted  as  prayed,  and  the  re- 
ceiver, upon  giving  bond  to  the  warehouseman, 
obtained  the  cotton  and  sold  it  Subsequently 
the  lending  bank  intervened  and  set  up  the  in- 
debtedness it  held  SKainst  the  borrowing  bank, 
and  disclosed  the  collaterals  by  which  such  in- 
debtedness wag  secured,  among  which  were  two 
notes  given  by  the  customer  who  had  delivered 
the  cotton  to  the  warehouseman.  The  lending 
bank  also  brought  in  another  court,  an  action 
of  trover  against  the  warehouseman  for  the  cot- 
ton, predicated  on  being  the  holder  of  the  ware- 
house receipt.  Thereupon  the  receiver  filed  a 
petition  to  enjoin  the  trover  suit  and  to  require 
the  lending  bank  to  assert  its  claim  in  the 
equitable  proceeding  against  the  insolvent  bank. 
The  court  granted  an  interlocutory  injunction. 
Held,  that  under  the  undisputed  evidence  and 
the  pleadings  it  was  error  to  grant  a  temporary 
injunction. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  i  360.] 

Error  from  Superior  Ooart,  Samter  Conn- 
ty;   Z.  A.  Littlejohn,  Judge. 

Suit  for  injunction  by  L.  6.  Council,  re- 
ceiver, against  the  American  Exchange  Na- 
tional Bank.  Interlocutory  order  granted, 
an<d  defendant  brings  error.    Reversed. 
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Wallls  &  Fort,  of  Amerlcus,  for  plalntifr  In 
error.  EIUs,  Webb  &  Ellis,  of  Americas,  for 
defendant  In  error. 

PKR  CURIAM,  judgment  reversed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent. 


(146  Ga.  488) 

ATLANTIC  COAST  LINE  R.  CO.  t.  JACK- 
SON et  al.    (No.  259.) 

(Supreme  Court,  of  Oeorgia.    Vti>.  IB,  1917.) 

(SvUahu*  ly  the  Court.) 

iNJTTNcnoN    «s>32— Subject— BiAnnvKAHOX 

OF  StriT. 
Separate  aoUons  were  instituted  in  a  dty 
court  by  two  women  against  a  railroad  com- 
pany, for  the  homicide  of  an  employ^  of  the 
company.  In  each  suit  the  right  was  predicat- 
ed on  alleged  relationship  as  widow  to  the  de- 
ceased. Held,  that  the  court  did  not  err,  in 
an  equitable  suit  instituted  by  the  railroad  com- 
pany, in  refusing  to  enjoin  the  suits  in  the  city 
court,  and  to  compel  plaintiffs  to  intervene  in 
the  equity  suit  for  the  purpose  of  determining 
which,  if  either,  was  the  widow  of  the  deceas- 
ed, with  the  right  of  the  railroad  company  to 
contest  the  rights  of  both,  and,  if  neither  was 
shown  to  be  &o  widow,  that  both  plaintiffs  be 
perpetnally  enjoined  from  prosecuting  their 
suits  in  the  city  court,  but,  if  one  should  be 
found  to  be  the  widow,  that  her  suit  in  the  city 
court  be  allowed  to  proceed  and  the  suit  of  the 
other  be  perpetually  enjoined. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  «».] 

Error  from  Superior  Court,  Ware  Connty; 
J.  I.  Snnunerall,  Judge 

Suit  for  Injunction  by  the  Atlantic  Coast 
Line  Railroad  Company  against  Mary  Jack- 
son and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Wilson  &  Bennett,  of  Waycross,  and  Ben- 
net,  Twitty  &  Reese,  of  Brunswick,  for  plain- 
tiff In  error.  Parks  &  Reed  and  Crawly, 
Redding  &  Crawley,  all  of  Waycroas,  for  de- 
fedOants  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(I4«  Ga.  634) 

REYNOLDS  v.  CALVERT  MORTGAGE  & 
DEPOSIT  CO.  et  al.    (No.  282.) 

(Supreme  Court  of  Georgia.    Feb.  24,  1917.) 
(Syllabu*  by  the  Court.) 

IWJTTNCTTON  ®=al5S— DENIAL  OF  PsKUKCNABT 

Injunction — ^Res  Judicata. 
This  was  an  action  by  the  maker  of  a  se- 
curity deed  to  enjoin  the  sale  of  his  land  under 
a  power  of  sale  expressed  in  the  deed,  on  the 
grounds:  (a)  That  the  deed  was  infected  with 
usury,  the  amount  thereof  being  specifically  al- 
leged; and  (b)  that,  allowing  credit  for  all  pay- 
ments made,  the  principal  debt  vrith  legal  in- 
terest had  been  fully  discharged,  thus  leaving 
no  ground  for  the  exercise  of  the  power  of  sale, 
if  its  legality  be  conceded.  It  was  alleged  that 
the  def^dant  had  contracted  with  the  plain- 
tiff as  a  building  and  loan  association,  which 
was  no  more  than  an  assumed  character,  that 
the  plaintiff,  though  having  signed  a  cerd6cate 


of  membership  therein  as  a  building  and  loan 
associaticHi,  did  so  upon  the  direction  of  the 
agent  of  the  lender,  wno  used  that  form  of  con- 
tract as  a  cloak  for  usury,  and  that  the  real 
transaction  was  nothing  more  than  a  stated 
loan  for  which  interest  was  charged  in  excess 
of  the  legal  rate.  These  allegations  touching 
the  character  of  the  transaction  were  denied  in 
the  answer  of  the  defendant.  At  the  interloc- 
utory hearing  for  injunction  the  decision  under 
the  evidence  depended  upon  whether  the  defend- 
ant was  a  building  and  loan  association  and  as 
such  entitled  to  (£arge  certain  monthly  install* 
ments,  dues,  etc.  The  judge  passed  an  order  as 
follows:  "Upon  consideration  the  injunction 
heretofore  granted  is  dissolved.  I  cannot  find 
otherwise,  from  the  evidence  submitted,  than 
that  the  petiticner  was  a  stockholder  in  defend- 
ant company,  a  building  and  loan  association." 
Held  that,  under  the  pleadings  and  the  evi- 
dence, the  judge  was  authorized  to  find  that  the 
defendant  was  a  building  and  loan  association, 
and  that  the  relation  of  the  plaintiff  to  it  was 
that  of  a  member,  and  the  transaction  involv- 
ed mutual  profits  and  losses  between  the  par- 
ties. There  was  no  er^or  in  refusing  an  inter- 
locutory injunction. 

(a)  The  statement  in  the  judgment  rendered 
that  "I  cannot  find  otherwise,  from  the  evi- 
dence submitted,  than  that  the  petitioner  was  a 
stockholder  in  defendant  company,  a  building 
and  loan  association,"  given  as  a  reason  for  re- 
fusing the  injunction,  is  not  to  be  construed  as 
a  final  judgment  which  will  be  condusive  up<« 
the  parties  as  to  the  character  of  the  defendant 
company  on  the  main  trial. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  I  841.] 

Error  from  Superior  CJonrt,  Ben  Hill  Coun- 
ty;  W.  P.  George,  Judge. 

Actlop  for  injunction  by  J.  B.  Reynolds 
against  the  Calvert  Mortgage  &  Deposit  (Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Rogers  &  Rogers  and  Philip  Newbem,  all 
of  Odlla,  for  plaintiff  in  error.  McDonald  & 
Bennett,  of  Fitzgerald,  for  defendant  in  error. 

PER  CURIAM.  Judgment  afRrmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent. 

aw  Oa.  679) 

COLQUITT  LIVE  STOCK  &  SUPPLY  00. 

v.  CITY  OF  COLQUITT  et  aL 

(No.  291.) 

(Supreme  Court  of  Georgia.    Feb.  28,  1917.) 

(SyUdbu*  ly  the  Court.) 

1.  Municipal  Corpobations  «=>057(3),  979— 
Statutes  «=376(2)  —  Special  ob  Genebai, 
Law  —  CoNSTiTUTioNAi.    Pbovibions  —  In- 
junction. 
It  was  provided  in  section  7  of  the  charter 
of  the  city  of  Colquitt  (Acts  1905,  p.  765,  as 
amended  by  Acts  1913,  p.  692)  that  the  author- 
ity of  the  city  to  levy  and  collect  municipal  tax- 
es  should    be   limited   in   amount   to   "not   ex- 
ceeding one-half  of  one  per  cent  upon  all  prop- 
erty, both  real  and  personal,  within  the  corpo- 
rate limits." 

(a)  The  provision  of  the  charter  of  the  munic- 
ipality above  mentioned  was  not  violatlTe  of  ar-' 
tide  1,  \  4,  par.  1,  of  the  Constitution  of  this 
state  (Civ.  CJode,  §  6391),  on  the  ground  that 
it  was  a  special  law  on  a  subject  for  which  pro- 
vision was  made  by  an  existing  general  law. 
City  of  Cochran  v.  Lanfair,  139  Ga.  249,  77  S. 
E.  95. 
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(b)  Accordingly  a  levy  of  tbe  municipal  taxes 
by  the  mayor  and  council  fa>  1915,  before  the 
approval  of  the  act  creating  the  charter  for  the 
city  of  Colquitt  (Acts  1915.  p.  534),  amounting 
to  2  pel  cent,  on  all  the  taxable  j>roperty  in 
the  aty,  yrae  without  authority  of  law ;  and 
it  was  erroneous,  upon  a  proper  application 
based  on  the  want  of  authority  of  the  munici- 
pality to  levy  the  tai,  to  refuse  to  enjoin  the 
collection  of  the  municipal  tax  based  upon  such 
unauthorized  levy. 

CEd.  Note.— For  other  casea,   see  Municipal 
Corporations,  Cent.  Dig.  §S  2018,  2019,  2120- 
2123;    Statutes,  Cent  Dig.  {  78.] 
2.  Bate  or  Taxation. 

It  becomes  unnecessary  to  deal  with  other 
qoestions  made  in  the  record. 

Error  from  Superior  Court,  Miller  County : 
W.  C.  Worrill,  Judge. 

Injunction  by  the  Colquitt  Live  Stock  & 
Supply  Company  against  the  C3ty  of  Colquitt 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  In  er- 
ror. P.  D.  Rich,  of  Colquitt,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(146  Ga.  630 
GUNBY  v.  ALVERSON  et  aL    (No.  285.) 
(Supreme  Court  of  Georgia.    Feb.  24,  1917.) 

fSvllahut  hy  the  Court.) 

1.  Tbtjsts  ^»134  —  Constbuction— Lin  Es- 
tate AND  ReUAINDEB. 
A  deed  between  N.  E.  Gardner  of  the  one 
part,  and  Charles  W.  Dili,  trustee  for  Lizzie 
Ida  Gardner  and  Mary  Ellen  Gardner,  chil- 
dren of  N.  E.  Gardner,  of  the  other  part,  after 
reciting  that  the  grantor  was  "desirous  of  se- 
curing to  his  said  daughters,  Lizzie  Ida  Gard- 
ner and  Mary  Ellen  Gardner,  and  their  chil- 
dren by  any  future  husbands,  a  maintenance, 
support,  and  education,"  granted  "unto  the  said 
Charles  W.  Dill,  trustee  as  aforesaid,  and  to 
such  other  trustee  or  tmstees  as  may  hereinafter 
be  appointed  in  the  place  and  stead  of  the  said 
Charles  W.  Dill  or  his  successors,  trustee  for 
the  said  Lizzie  Ida  and  Mary  Ellen  or  their  chil- 
dren, the  following  named  property  (describing 
the  land].  To  have  and  to  hold  the  said  named 
property  to  the  said  Charles  W.  Dill,  trustee  as 
aforesaid,  with  all  the  rights,  members,  and  ap- 
purtenances thereof,  together  with  all  the  im- 
provements as  I  may  choose  hereafter  to  make 
thereon,  and  to  such  other  trustee  or  trustees 
as  may  hereafter  be  appointed  for  the  said 
Lizzie  Ida  Gardner  and  the  said  Mary  Ellen 
Gardner,  in  trust  for  their  sole  and  separate 
use,  benefit,  and  behoof  for  and  during  their  nat- 
ural lives,  and  at  their  death  or  the  death  of  ei- 
ther of  my  said  daughters  to  be  equally  divided 
share  and  share  alike  among  their  children. 
But  in  case  that  either  of  my  said  daughters 
should  depart  this  life  having  no  child  or  chil- 
dren, or  the  issue  of  a  child  or  children  in  life 
at  her  death,  then  and  in  that  event  the  sold 
property  to  go  to  and  vest  in  the  other  daughter, 
or,  m  case  of  her  death,  her  child  or  children,  or 
issue  of  a  child  or  children,  if  there  should  be 
any  living ;  but  if  my  other  daughter  should  be 
dead  without  child  or  children,  or  the  issue  of 
a  child  or  children  living,  then  to  go  to  and  vest 
in  any  other  child  or  children  I  may  have  liv- 
ing, snare  and  share  alike."    Then  follow  cer- 


'  tain  clauses  wherein  the  grantor  directs  a  divi- 
sion of  the  property  between  the  daughter* 
when  they  shall  attain  the  age  of  21  years  or 
either  of  them  shall  marry,  and  makes  provi- 
sion for  advancements  to  his  daughters  from 
the  income  and  for  the  enlargement  of  the  es- 
tate from  excess  of  income  over  advances,  if 
any.  The  deed  continues:  "I  hereby  further 
direct  and  require  that  no  part  or  portion  of 
the  corpus  of  the  said  estate  shall  ever  be  sold 
until  the  life  estate  is  ended,  for  any  purpose 
whatever,  unless  it  shall  become  less  profitable 
than  ordinary  investments,  or  my  daughters 
should  desire  to  change  their  residence  to  some 
other  locality,  or  for  some  other  like  good  and 
substantial  reason;  but  if  such  reason  should 
ever  exist,  the  fund  shall  be  reinvested,  and  be- 
fore said  sale  shall  be  made  I  hereby  direct  that 
full  and  satisfactory  reason  shall  be  given,  and 
clear  and  sufficient  proof  be  made  to  the  chan- 
cellor granting  said  order,  that  such  necessity 
exists  and  that  the  proceeds  of  the  sale  when 
mndo  shall  be  reinvested  in  lilte  property,  or 
property  as  substantial  in  perroanont  value  and 
as  productive  in  its  yield  of  profits.  I  herein 
again  direct  that  said  property,  at  the  dc.ntb 
or  either  of  my  said  daiiRbtcrs,  shall  vest  in  and 
become  an  absolute  fee-simple  estate  in  their  child 
or  children,  or  in  the  issue  of  their  child  or  chil- 
dren, but  if  either  or  both  of  them  should  die 
without  child  or  children  or  the  issue  of  such 
child  or  children  living  at  the  time  of  their 
death,  then  said  property  shall  be  subject  to  the 
limitation!)  and  restrictions  hereinbefore  set 
forth."  Held,  that  the  trust  thus  created  was 
projected  beyond  the  life  estate  of  the  daughters, 
and  embraced  the  estate  in  remainder  given  to 
the  children  of  the  daughters  who  might  survive 
their  parents. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Cent 
Dig.  i  177.] 

2.  Trusts  <S=>19S^,  203— Sau  or  Tbust  Es- 
tate—Jdeisdiction. 
The  judge  of  the  superior  court  had  juris- 
diction at  chambers  to  order  a  sale  of  the  trust 
estate,  on  the  petition  of  the  trustee.  In  an  ac- 
tion of  ejectment  brought  by  a  child  of  one  of 
the  daughters  against  the  successors  in  title  of 
the  purchasers  from  the  trustee,  who  with  their 
predecessors  in  title  bad  been  in  adverse  i>0B8es- 
sion  of  the  land  for  more  than  20  years,  it  was 
not  erroneous  for  the  court,  to  whom  the  case 
was  submitted  by  consent  to  adjudge  that  the 
plaintilf  was  not  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §1  248,  248,  273-276.] 

Error  from  Superior  Court,  Fulton  County, 
Geo.  L.  Bell,  Judge. 

Ejectment  by  Mrs.  B.  H.  Ounby  against  (X 
B.  Alverson  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Nathanld   B>.  Gardner,   being  seised  and 
possessed  of  certain  land,  conveyed  the  same 
by  deed,  the  material  parts  of  which  are: 
"State  of  Georgia,  Fulton  County. 

"This  indenture,  made  and  entered  into  this 
the  fourth  day  of  July  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-six  be- 
tween  Nathaniel  B.  Gardner,  of  the  county  and 
state  aforesaid  of  the  one  part  and  Charles  W. 
DiU  of  the  same  place,  trustee  for  Lizzie  Ida 
Gardner  and  Mary  EUen  Gardner,  children  of 
the  said  Nathaniel  E.  Gardner,  all  of  the  same 
county,  of  the  other  part  witnesseth  that 
whereas  the  said  Nathaniel  E.  Gardner,  being 
free  from  debt,  and  being  desirous  of  securing 
to  his  said  daugliters,  Lizzie  Ida  Gardner  and 
Mary  EUen  Gardner,  and  their  children  by  any 
future  husbands,  a  maintenance,  support  and 
education,   and   beibg   seized  and    possessed   of 
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the  estate  bereinafter  mentioned,  being  acquired 
by  purchase:  .     ^    ^     •. 

"Now  therefore  the  said  Nathaniel  E.  Gard- 
Der,  for  and  in  consideration  of  the  natural  love 
and  affection  that  he  has  and  bears  unto  his 
■aid  daughters,  Lizzie  Ida  and  Mary  Ellen,  and 
for  the  purpose  of  providing;  a  support,  mainte- 
nance, and  education  for  them,  and  also  in  con- 
sideration of  the  sum  of  ten  dollars  to  him,  the 
said  Nathaniel  E.  Gardner,  in  hand  paid  at  and 
before  the  sealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowledg- 
ed, hath  granted,  bargained,  sold,  and  delivered, 
and  doth  by  these  presents  grant,  bargain,  sell, 
and  deliver  unto  tlie  said  Charles  W.  Dill,  trus- 
tee as  aforesaid,  and  to  such  other  trustee  or 
trustees  as  may  hereafter  be  appointed  in  the 

glace  and  stead  of  the  said  Charles  W.  Dill  or 
is  successors,  trustee  for  the  said  Lizzie  Ida 
and  Mary  Ellen  or  their  children,  the  following 
named  property,  to  wit:  [Four  described  lots 
in  the  citv  of  Atlanta,  one  on  Alabama  street, 
one  on  Hunter  street,  two  on  Whitehall  street, 
and  a  tract  of  land  situated  in  Fulton  county.] 
To  liave  and  to  hold  the  said  named  property 
to  the  said  Charles  W.  Dill,  trustee  as  afore- 
said, with  all  the  rights,  members,  and  appurte- 
nances thereof,  together  with  all  the  improve- 
ments  as  I  may  choose  hereaftiir  to  make  there- 
on, and  to  such  other  trustee  or  trustees  as  may 
hereafter  be  appointed  for  the  said  Lizzie  Ida 
Gardner  and  the  said  Mary  Ellen  Gardner,  in 
trust  for  their  sole  and  separate  use,  benefit,  and 
behoof  for  and  during  their  natural  lives,  and 
at  their  death  or  the  death  of  either  of  my  said 
daughters  to  be  equally  divided  share  and  share 
alike  among  their  children.  But  in  case  that 
either  of  my  said  daughters  should  depart  this 
life  having  no  child  or  children,  or  issue  of  such 
a  child  or  children  in  life  at  her  death,  then 
and  in  that  event  the  said  property  to  go  to  and 
vest  in  the  other  daughter,  or,  in  case  of  her 
death,  her  child  or  children,  or  issue  of  a  child 
or  children,  if  there  should  be  any  living ;  but 
if  my  other  daughter  should  be  dead  without 
child  or  children,  or  the  issue  of  a  child  or  chil- 
dren living,  then  to  go  to  and  vest  in  any  other 
child  or  children  I  may  have  living,  share  and 
share  alike. 

"I  further  direct  that  my  two  daughters  shall 
own  said  property  in  common  during  their 
minority  or  until  one  or  the  other  of  them  shall 
marry,  but  when  they  shall  attain  the  age  of 
twenty-one,  or  either  the  one  or  the  other  of 
them  shall  marry,  I  direct  that  said  property 
shall  be  equally  divided  between  them  by  three 
competent  disinterested  men  who  shall  be  select- 
ed by  their  trustee  for  the  purpose,  who  shall 
enter  upon  and  make  a  fair  estimate  of  said 
property,  not  only  in  relation  to  its  permanent 
value,  but  also  in  relation  to  its  average  pro- 
ceeds and  profits,  and  when  so  estimated  the 
property  shall  be  described  on  separate  lists  by 
said  appraisers  and  folded  carefully  and  put  in 
a  hat,  and  my  dauj;hters  shall  draw  for  same, 
the  oldest  being  entitled  to  draw,  and  the  estate 
of  my  daughters  shall  thus  be  made  separate. 

"And  I  further  direct  that  Charles  W.  Dill, 
trustee  as  aforesaid,  shall  advance  to  my  daugh- 
ters, if  necessary,  the  whole  of  the  income  or 
profits  of  the  property  aforesaid;  that  he  shall 
educate  them  in  good  style,  and  furnish  them 
means  and  facilities  to  qualify  and  sustain  them 
in  the  best  society ;  and  that  neither  of  them 
shall  be  accountable  to  the  other  for  any  part  of 
the  proceeds  of  said  estate,  but  they  each  shall 
use  said  proceeds  as  their  circumstances  and 
situation  may  require  until  said  division  shall 
he  made,  when  their  estate  shall  become  indi- 
vidual and  separate.  But  before  said  estate 
diall  be  divided,  if  there  shall  be  an  accumula- 
tion of  means  sufficient  to  buy  a  piece  of  prop- 
erty of  any  considerable  value,  then  I  direct 
that  said  proceeds  shall  be  invested  in  property 
of  substantial  value  which  will  afford  a  fair 
and  reasonable  profit  with  prospects  for  perma- 
nent increase,  which  property  shall  be  subject 


to  the  same  division,  limitations  and  restric- 
tions as  the  estate  hereinbefore  and  hereinafter 
set  forth. 

"I  hereby  further  direct  and  require  tliat  no 
part  or  portion  of  the  corpus  of  the  said  estate 
shall  ever  be  sold  until  the  life-estate  is  ended, 
for  any  purpose  whatever,  unless  it  shall  be- 
come less  profitable  than  ordinary  investments, 
or  my  daughters  should  desire  to  change  their 
residence  to  some  other  locality,  or  for  some 
other  like  good  and  substantial  reason ;  but  if 
such  reason  should  ever  exist,  the  fund  should 
hi  reinvested,  and  before  said  sale  shall  be  made 
I  hereby  direct  that  full  and  satisfactory  rea- 
son shall  be  given,  and  clear  and  sufficient  proof 
be  made  to  the  chancellor  granting  said  order, 
that  such  necessity  exist  and  that  the  proceeds 
of  ■  the  sale  when  made  shall  be  reinvested  in 
like  property,  or  property  as  substantial  in  per- 
manent value  and  as  productive  in  its  yield  of 
profits. 

"1  herein  again  direct  that  said  property,  at 
the  death  of  either  of  my  said  daughters,  shall 
vest  in  and  become  an  absolute  fee-simple  estate 
in  their  child  or  children,  or  the  issue  of  their 
child  or  children ;  but  if  either  or  both  of  them 
should  die  without  child  or  children,  or  the  is- 
sue of  such  child  or  children  living  at  the  time 
of  their  death,  then  said  projierty  shall  be  sub- 
ject to  the  limitations  and  restrictions  herein- 
before set  forth.  In  witness  whereof  the  said 
Nathaniel  E.  Gardner  hath  hereunto  set  his 
liand  nnd  affixed  his  seal,  the  day  and  year  above 
written." 

At  the  time  of  the  conveyance  Lizzie  Ida 
Gardner  and  Mary  £aien  Gardner  were  mi- 
nors. Mary  Ellen  Gardner  died  on  December 
26, 1871,  when  about  9  years  of  age,  unmarried 
and  childless.  Lizzie  Ida  Gardner,  who  was 
born  on  March  4, 1857,  married  Clark  Howell 
OD  November  4,  1874.  Three  children  were 
born  of  that  union ;  two  of  whom  died  in  In- 
fancy, and  the  other  is  Eleanor  Howell,  who 
married  Mr.  Gonby.  The  mother  of  Mrs. 
Eleanor  Howell  Gunby,  namely,  Lizzie  .Ida 
Gardner  Howell,  died  on  July  2,  1912.  The 
grantor,  Nathaniel  B.  Gardner,  was  a  widow- 
er at  the  time  of  the  execution  of  this  deed, 
and  contracted  a  second  marriage,  the  issue 
of  which  was  one  daughter,  MolUe  Edwards 
Gardner,  who  was  born  in  December,  1872. 
On  the  petition  of  Charles  W.  Dill  as  trustee, 
an  order  was  granted  on  December  31,  1872, 
by  the  judge  of  the  superior  court  of  Fulton 
county,  sitting  In  chambers,  authorizing  a 
sale  of  a  parcel  of  land  embraced  In  the  deed 
from  Gardner  to  Dill,  trustee,  described  as  a 
lot  in  the  city  of  Atlanta,  on  Broad  street, 
24  feet  wide  and  90  feet  deep,  with  stated 
boundaries.  -This  property  was  brought  to 
sale  pursuant  to  the  order  of  the  judge  ot 
the  superior  court,  and  by  successive  deeds 
from  the  purchasers  at  that  sale  their  title 
passed  to  Charles  B.  and  Virgil  M.  Alversou. 
Mrs.  Eleanor  Howell  Gunby,  upon  the  death 
of  her  mother,  Mrs.  Lizzie  Ida  Howell;  insti- 
tuted an  action  of  ejectment  against  Charles 
B.  and  Virgil  M.  Alverson  and  their  tenants 
in  possession  of  this  Broad  street  lot.  The 
case  was  tried  upon  an  agreed  statement  of 
facts,  so  much  of  which  as  may  be  material, 
in  addition  to  such  as  has  already  been  stat- 
ed, will  hereinafter  appear.  Plaintiff  and 
defendants  claim  title  from  Nathaniel  E. 
Gardner.    The  plaintiff  contends  that  sho  la' 
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the  sole  remainderman  nnder  the  deed  from 
Nathaniel  Gardner  to  Dill  els  trustee,  and  is 
entitled  to  recover  the  property  upon  the 
death  of  her  mother,  the  life  tenant;  and 
that  her  estate  in  remainder  was  unaffected 
by  any  order  of  court  or  decree  in  chancery 
relied  upon  by  the  defendants  In  aid  of  their 
claim  of  title.  The  defendants  contend  that 
the  plalntlfT  did  not  take  any  estate  In  re- 
mainder under  the  deed  from  Gardner  to 
Dill,  trustee,  and  that  they  have  title  by 
prescription  against  her  as  an  heir  of  her 
mother;  that  If  the  plaintiff  took  any  es- 
tate under  the  deed,  it  was  as  beneficiary  un- 
der the  trust ;  and  that  the  trustee's  title  in 
the  parcel  in  dispute  passed  to  the  defendants* 
predecessors  In  title  by  virtue  of  the  sale 
made  pursuant  to  the  order  of  the  Judge  of 
the  superior  court.  An  estoppel  growing  ou' 
of  the  litigation  concerning  the  property  to 
which  Dill,  trustee,  and  others  were  parties, 
is  also  pleaded  in  bar  of  recovery.  The  court 
ruled  adversely  to  the  contentions  and  mo- 
tions made  by  the  plaintiff,  and  rendered  a 
judgment  in  favor  of  the  defendants.  The 
plaintiff  sued  out  a  bill  of  exceptions  com- 
plaining of  this  Judgment 

Dorsey,  Brewster,  Howell  &  Heyman,  of 
Atlanta,  for  plaintiff  in  error.  Geo.  Gordon, 
Robt  C.  &  Philip  H.  Alston,  Brandon  & 
Hynds,  Tye,  Peeples  &  Tye,  King  &  Spalding 
and  Smith,  Hammond  &  Smith,  all  of  Atlanta, 
for  defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facte  as 
above).  [1]  1.  The  record  in  this  case  pre- 
sents several  questions,  but  they  all  hinge  on 
the  construction  of  the  deed  from  Gardner 
to  Dill,  trustee.  After  careful  study  of  Its 
multiform  provisions,  we  have  reached  the 
conclusion  that  the  trust  therein  created  is 
projected  over  the  entire  fee.  This  being  the 
dedsive  Issue,  we  will  proceed  to  state  our 
reasons  for  the  conclusion  which  we  have 
reached. 

The  granting  clause,  to  the  "trustee  for  the 
said  Lizzie  Ida  and  Mary  Ellen  or  their  chil- 
dren," and  the  final  paragraph  of  the  tenen- 
dum clause,  "I  herein  again  direct  that  said 
property,  at  the  death  of  either  of  my  said 
daughters,  shall  vest  in  and  become  an  abso- 
lute fee-simple  estate  in  their  child  or  chil- 
dren or  the  Issue  of  their  child  or  children ; 
but  if  either  or  both  of  them  should  die  with- 
out child  or  children,  or  the  issue  of  such 
child  or  children  living  at  the  time  of  their 
death,  then  said  property  shall  be  subject  to 
the  limitations  and  restrictions  hereinbefore 
set  forth,"  reflect  the  grantor's  conception  of 
this  contingency:  One  daughter  might  die 
leaving  children  and  the  surviving  daughter 
might  die  childless,  at  which  time  the  chil- 
dren of  the  daughter  first  to  die  would  be  in 
life.  In  this  contingency  the  grantor  must 
have  intended  either  that  one  half  of  the  es- 
tate would  absolutely  vest  as  a  fee  in  posses- 
sion in  the  children  of  the  deceased  daughter, 


or  the  title  to  an  estate  In  remainder  wonld 
vest  in  the  children  of  the  deceased  daugibtef 
as  to  such  half,  burdened  with  a  life  estate 
In  the  surviving  daughter,  which  half  would 
be  augmented  by  the  other  half  of  the  estate 
on  the  death  of  the  surviving  daughter  with- 
out issue,  with  contingent  remainder  to  other 
children  of  the  grantor  upon  the  prior  death 
of  any  children  of  the  named  daughters  of 
the  grantor  without  issue.  We  think  the 
latter  was  the  grantor's  intent  as  gathered 
from  the  full  provisions  of  the  deed.  In  or- 
der to  fully  protect  this  scheme,  the  granting 
clause  to  the  trustee  for  the  daughters  or 
their  children  must  have  been  used  advisedly 
as  projecting  the  trust  over  the  whole  estate. 
This  view  is  strengthened  by  the  recital  in 
the  beginning  of  this  deed,  that  the  grantor 
was  "desirous  of  securing  to  his  said  daugh- 
ters, Lizzie  Ida  Gardner  and  Mary  Ellen 
Gardner,  and  their  children  by  any  future 
husbands,  a  maintenance,  support,  and  educa- 
tion." The  deed  contains  no  suggestion  that 
the  grantor  intended  to  split  the  estate 
granted  to  the  trustee^  so  as  to  confine  it  to 
the  daughters.  Moreover,  the  deed  contains 
certain  "directions"  to  the  trustee,  which 
must  be  construed  as  definitive  of  the  trust 
estate.  One  of  these  directions  refers  to  the 
sale  of  the  corpus  of  the  estate.  The  grantor 
directs  and  requires  "that  no  part  or  portion 
ef  the  corpus  of  the  said  estate  shall  ever  be 
sold  until  the  life  estate  is  ended,  for  any 
purpose  whatever,  unless  it  shall  become  less 
profitable  than  ordinary  Investments,  or  my 
daughters  should  desire  to  change  their  resi- 
dence to  some  other  locality,  or  for  some  oth- 
er like  good  and  substantial  reason;  but  if 
such  reason  should  ever  exist,  the  funds  shall 
be  reinvested,  and  before  sale  shall  be  made 
I  hereby  direct  that  full  and  satisfactory 
reason  shall  be  given,  and  clear  and  sufficient 
proof  be  made  to  the  chancellor  granting  said 
order,  that  such  necessity  exists  and  that  the 
proceeds  of  the  sale  when  made  shall  be  re- 
invested in  like  property,  or  property  as  sub- 
stantial in  permanent  value  and  as  prodnc- 
tive  In  Its  yield  of  profits."  The  grantor's 
reference  to  a  sale  of  the  corpus  under  the 
restrictions  he  Imposed  must  have  been  in- 
tended to  refer  to  the  fee  of  the  estate.  It 
is  a  well-recognized  fact  that  the  uncertainty 
of  life  gives  a  life  estate  a  more  or  less 
speculative  value.  The  precaution  against  an 
unwise  change  of  investment  so  pointedly 
manifested  by  this  grantor  is  strongly  per- 
suasive that  he  was  striving  to  preserve  the 
fee  to  his  daughters  and  others  beneficially 
interested  in  the  grant.  Except  in  the  stated 
contingencies,  he  did  not  wish  the  property 
sold.  Though  this  clause  is  chiefly  restric- 
tive, yet  it  contains  an  Implied  power  to  the 
trustee,  upon  clear  proof  to  the  chancellor, 
ond  with  his  official  consent,  to  sell  the  cor- 
pus when  the  same  becomes  less  profitable 
than  ordinary  investments,  or  his  daughters 
should  desire  to  change  their  residence  to 
some  other  locality,  or  for  some  other  like 
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good  and  substantial  reason.  It  'nrlll  be  fur- 
ther  observed  that  tbe  grant  Is  to  the  trustee 
"In  trust  for  their  [the  .daughters']  sole  and 
separate  use,  benefit  and  behoof  for  and  dur- 
ing their  natural  lives,  and  at  their  death 
or  the  death  of  either  of  my  said  daughters 
to  be  equally  divided  share  and  share  alike 
among  their  children,"  etc.  The  phraseology 
of  the  granting  and  tenendum  clauses  of  thU 
deed  does  not  contain  technical  words  of  con- 
veyance to  the  children.  Nor  does  any  lan- 
guage in  these  clsiuses  restrict  the  trust  to 
the  life  tenant,  as  was  the  case  In  tbe  de- 
vises under  consideration  in  Bull  v.  Walker, 
71  Ga.  195,  Carswell  v.  Lovett,  80  Ga.  36,  4 
S.  E.  see.  and  McDonald  v.  McOall,  91  Ga. 
304,  18  S.  B.  157.  However,  we  do  not  place 
our  decision  on  the  narrow  technicality  of 
the  absence  of  the  word  "to"  in  the  convey- 
ance to  the  grantor's  granddtlldren,  as  we 
give  effect  to  the  grantor's  intention  by  pro- 
jecting the  trust  over  their  estate.  We  think, 
in  view  of  the  various  contingencies  express- 
ed in  this  deed  and  the  provision  for  future 
beneficiaries  who  may  never  exist,  the  im- 
plied authority  to  sell  with  the  approval  of 
the  chancellor,  the  uncertainty  of  the  events 
which  finally  determine  the  last  taker  of  the 
property,  and  the  provision  for  a  division 
among  the  children  of  the  grantor's  daugh- 
ters who  survive  their  mothers,  that  the  deed 
should  be  construed  as  passing  the  fee  to 
the  trustee.  We  wish  to  note  that  we  have 
not  overlooked  the  line  of  decisions,  of  which 
Fleming  v.  Hughes,  90  Ga.  444,  27  S.  E.  791, 
may  t>e  cited  as  a  type,  that  a  conveyance  to  a 
trustee  In  trust  for  one  for  life,  vrltb.  remain- 
der to  the  surviving  children  of  the  life  tenant, 
and.  In  default  of  such  children,  with  remain- 
der over  to  others,  passes  the  legal  title 
to  the  trustee  of  the  life  estate  only.  In  such 
cases  there  were  no  complications  as  to  inde- 
terminate remaindermen,  implied  power  of 
sale,  and  other  indicia  reflecting  the  grantor's 
intention  to  convey  the  whole  fee  to  the  trus- 
tee. We  have  carefully  examined  the  briefs  of 
the  plaintiff  in  error  and  the  cases  cited  as 
rdevant  precedents,  and  we  prefer  to  place 
our  construction  of  this  deed  rather  upon  the 
whole  instrument  as  defining  the  grantor's 
meaning  that  on  any  technical  rule.  This 
deed  is  sul  generis,  and  is  not  molded  on  the 
form  of  any  instrument  in  any  of  the  cases 
to  which  our  attention  has  been  directed; 
and  we  decide  the  questions  presented  by  an 
Interpretation  of  its  own  terms  as  they  re- 
veal themselves. 

[2]  2.  The  defendants  claim  title  to  the 
land  in  controversy  as  having  been  acquir- 
ed tn  this  manner:  On  August  26,  1867,  N. 
E.  Gardner  filed  a  bill  against  Charles  W. 
DUI,  trustee  of  Lizzie  Ida  Gardner  and  Mary 
Ellen  Gardner,  to  cancel  the  trust  deed.  A 
verdict  was  returned,  finding  that  the  deed 
be  considered  as  operative  and  valid,  and 
that  the  trust  be  executed  by  paying  out  of 
the  trust  property  the  costs,  the  fees  of  coun- 
•el  for  both  parties,  and  an  annuity  of  $1,000 


to  the  grantor;  and  that  if  the  issues  and 
profits  of  the  trust  estate  be  Insufficient  to 
pay  these  sums,  the  deficiency  should  be  sup- 
plied from  the  corpus  in  such  manner  as  the 
Chancellor  should  direct.  This  verdict  was 
made  the  decree  of  the  court  on  May  19, 
1869.  Subsequently,  Judgments  were  obtain- 
ed against  X.  E.  Gardner  on  notes  given  for 
the  purchase  of  some  of  the  property  Included 
in  the  trust  deed.  Verdicts  and  Judgments 
were  also  rendered  in  ftivor  of  certain  plain- 
tiffs who  had  been  wards  of  N.  B.  Gardner, 
in  actions  to  which  Dill,  trustee,  was  a  party, 
and  It  was  therein  declared  that  the  fl.  fas. 
Issuing  on  the  Judgments  should  first  be 
levied  on  the  property  of  N.  E.  Gardner,  and 
if  sufficient  property  belonging  to  him  could 
not  be  found,  then  on  the  trust  property  held 
by  Dill  as  trustee.  Thereafter  Dill  as  trus- 
tee filed  a  petition  addressed  to  the  Honor- 
able John  li.  Hopkins,  Judge  of  the  superior 
courts  of  the  Atlanta  circuit,  reciting  the 
foregoing  legal  proceedings  and  the  decrees 
and  Judgments  rendered  therein,  and  alleg- 
ing that  he  had  made  certain  payments  on 
them,  that  some  of  the  fi.  fas.  were  levied 
on  the  Whitehall  street  property,  that  a  sale 
by  the  sheriff  would  sacrifice  the  property, 
that  one  of  his  cestui  que  trusts  was  dead 
and  the  other  was  at  school,  and  that  the 
income  was  insufficient  to  pay  these  several 
charges  against  the  trust  estate;  and  he 
prayed  for  authority  to  sell  the  Broad  street 
property.  K  B.  Gardner  was  appointed 
guardian  ad  litem  for  tils  dauj^ters,  IJlzzie 
Ida  and  Mollie  E.  Gardner,  and  as  such 
guardian  acknowledged  service  of  the  peti- 
tion. On  December  31,  1872,  Judge  Hop- 
kins granted  a  chambers  order  empowering 
the  trustee  to  sell  the  Broad  street  proper- 
ty. It  was  sold  under  ttiis  order  and  pur- 
chased by  James  W.  English  and  John  R. 
Wallace.  The  trustee  conveyed  the  land  to 
the  purchasers,  by  deed  dated  August  13, 
1873.  These  purchasers  immediately  went 
into  possession  of  the  land,  and  the  defend- 
ants are  their  successors  In  title.  The  de- 
fendants and  their  predecessors  have  been  in 
the  actual  i>ossesslon  of  the  land  since  1873, 
a  period  of  39  years  prior  to  the  institution 
of  the  present  action.  In  the  former  division 
of  this  opinion  we  have  construed  the  trust 
deed  as  vesting  the  legal  title  In  the  trustee, 
and  the  purchaser  at  his  sale  acquired  either 
the  l^al  title  to  the  fee  or  such  color  of  title 
as  would  support  prescription.  Furthermore, 
the  conceded  facts  are  that  the  defendants 
and  their  predecessors  in  title  have  t>een  in 
actual  possession  of  the  land  for  more  than 
20  years — a  period  sufficient  to  give  prescrip- 
tion without  being  aided  by  color  of  title. 
Inasmuch  as  the  legal  title  was  in  the  trus- 
tee, prescription  began  to  run  with  the  pos 
session  of  English  and  Wallace,  and  had 
ripened  Into  title  before  the  bringing  of 
this  suit.  So,  whether  the  deed  executed  in 
pursuance  of  the  sale  by  the  trustee  under 
Judge  Hopkin'8  chamber^  J.^d^enyi^^[2 
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sidered  as  passing  the  legal  title  or  only  as 
furnishing  color  of  title  on  which  to  base 
adverse  possession,  the  plaintiff  was  not  en- 
titled to  recover.  Cushman  v.  Coleman,  82 
Ga.  772,  19  S.  E.  46.  Other  questions  made 
In  the  record  are  lavolved  In  these  rulings, 
and  are  controlled  thereby. 
Judgment  affirmed. 

FISH,  0.  J.,  absent  on  account  of  sickness. 

048  Ga.  806)  «=«= 

RUDOLPH  et  aL  y.  WASHINGTON  et  al. 
(No.  301.) 

(Supreme  C!ourt  of  Georgia.     March  1,  1917.) 

(Byttabut  ly  the  Court.) 

1.  Witnesses  <E=>149(1)  —  Competbnct  — 
Tbansactions  with  "Pehsonai,  Refbeber- 
TAT17E"— Decedent— Statute. 

In  an  action  for  land  instituted  by  A. 
against  the  heirs  at  law  of  B.,  who  died  intes- 
tate, the  heirs  at  law  of  B.  are  not  to  be  deem- 
ed the  "personal  representatives"  of  B.  within 
the  meaning  of  Civ.  Code  1910,  {  5858,  par.  1, 
and  A.  is  competent  as  a  witness  to  testify  in 
his  own  behalf  as  to  conversations  with  B.  af- 
fecting the  merits  of  the  case.  Boynton  v. 
Reese,  112  Ga.  354,  37  S.  E.  437. 

(a)  The  case  of  Willis  v.  Bonner,  136  Ga. 
720,  71  S.  B.  1048,  and  the  cases  cited  therein, 
had  reference  to  transnctions  where  a  husband 
or  wife  of  the  deceased  person  was  a  party  to 
the  case.  The  rulings  there  made  will  not  be 
extended  to  a  case  like  the  present. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  555,  556,  651. 

For  oiher  deBnitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Personal  Representa- 
tive.] 

2.  Evidence  ®=>273(3)  —  Dkoi.abations  — 
Characteb  of  Possession. 

Sayings  of  a  deceased  person  in  possession 
of  land  in  favor  of  his  interest  are  admissible 
in  evidence  to  explain  the  character  of  bis  pos- 
session. Civ.  Code  1910,  §  5767;  Wood  v. 
Crawford,  75  Ga.  733(5)-  Godley  v.  Barnes, 
132  Ga.  513,  64  S.  E.  546(3).  See,  also,  CJausey 
v.  White,  143  Ga.  7,  84  S.  B.  58(7). 

(a)  The  issues  raised  by  the  pleadings,  upon 
which  there  was  evidence,  were  of  such  char- 
acter that  the  error  in  rejecting  evidence  as  com- 
plained of  in  the  eighth  amended  ground  of  the 
motion  for  new  trial  requires  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
C!ent  Dig.  f§  1113, 1114.] 

3.  Afpeai.  and  Ebbob  <S=3S43(2)  —  AssiaN- 
mbnts  of  Ebbob— Considehation. 

Several  grounds  of  the  motion  for  new  trial 
complain  of  the  omission  of  the  judge  to  charge 
the  jury  without  request,  upon  matters  depend- 
ing upon  the  evidence;  and  one  ground  of  the 
motion  complains  of  a  lengthy  excerpt  from  the 
charge  where  the  court  attempted  to  instruct  the 
jury  upon  a  concrete  statement  of  the  case.  As 
the  judgment  will  be  reversed  upon  the  grounds 
above  stated,  and  as  the  evidence  may  not  be  the 
same  on  another  trial,  it  is  unnecessary  to  rule 
upon  the  assignments  of  error  based  on  the 
grounds  just  mentioned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3331.] 

Error  from  Superior  Court,  Omden  Coun- 
ty;   J.  P.  Hlghsmlth,  Judge. 
Action  between  John  Rudolph  and  others 


and  Hannah  Washington  and  others.  Judg- 
ment for  the  latter,  and  the  former  bring  er- 
ror.   Re%'ersed. 

David  S.  Atkinson,  of  Savannah,  and  J.  J. 
Moore,  of  Waycross,  for  plaintiffs  In  error. 
S.  C.  Townsend,  of  St.  Mary's,  for  defendants 
in  error. 

PER  CT7RIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  OL  J., 
absent. 

Utt  Ga.  604) 
OITT  OF  WAYCROSS  et  al.  v.  TOMBERLIN 
et  al.    (No.  270.) 

(Supreme  Court  of  Gieorgia.    Feb.  16, 1917.) 

(ByttaTnu  hy  the  Court.) 

1.  MUNIOIPAI.  CoBPOBATioNB  i6=3269(2),  413(3) 
— Paving  Stbeet— Method  of  Assessme.'«t. 
By  section  35  of  the  new  charter  of  the  city 
of  Waycross  (Acts  1909,  page  1456),  it  was  pro- 
vided among  other  things  that  the  city  should 
have  "power  to  levy  an  .  •  •  •  ad  valorem 
tax,  not  to  exceed  one  per  cent,  on  all  the  prop- 
erty, real  and  personal,  within  the  corporate 
limits,  *  •  *  which  is  taxable  nnder  the 
laws  of  the  state,  for  the  purpose  of  support- 
ing and  maintaining  and  bearing  the  general  ex- 
penses of  said  city  government."  In  section  20 
of  the  same  act  pow^r  was  conferred  to  pave 
streets,  etc.,  the  provision  for  payment  of  the 
cost  thereof  was  "to  charge,  assess  and  collect 

*  *  *  as  provided  by  the  act  of  the  General 
Assembly  of  Georgia  amending  the  charter  of 
the  city  of  Waycross,  approved  the  22d  day.  of 
August,  1905,  providing  for  paving  and  improv- 
ing the  streets,  alleys,  sidewalks,  etc.,  in  said 
city,     and    assessing    the    cost     thereof,     etc. 

♦  •  •"  (Acts  of  1905,  p.  1220).  In  the 
act  last  mentioned  was  a  provision  for  the  cost 
of  paving  streets  by  assessment  against  abut- 
ting property  in  the  proportion  of  one-third  to 
each  side  of  the  street  paved ;  and  in  streets  in 
which  were  tracks  of  street  railroad  companies 
or  other  railroad  company,  the  assessment  for 
the  cost  of  paving  "the  width  of  its  track  and 
for  one  foot  on  each  side  thereof,"  should  be 
against  such  railroad  property.  In  section  30  of 
the  act  of  19()9,  supra,  authority  was  given  to  is- 
sue bonds  for  any  of  the  following  purposes: 
Building  and  equipping  school  buildings,  extend- 
ing and  improving  water  works  and  sewerage 
system,  "paving,  macadamizing,  repairing,  repay- 
ing and  improving  the  public  streets,"  building 
and  operating  electric  light  power  plants,  gas 
plants,  and  street  railway  system,  and  other 
public  utilities,  including  auditoriums  and  a> 
mories.  It  was  provided,  however,  that  before 
any  bonds  should  issue  for  any  of  the  purposes 
mentioned  the  question  of  issue  of  bonds  should 
be  submitted  to  a  vote  of  the  people  and  be  ap- 
proved by  at  least  two-thirds  of  the  qualified 
voters  of  the  city.  Otherwise  than  as  stated, 
there  was  no  provision  expressed  in  any  of  the 
acts  mentioned  relative  to  the  city  paying  the 
proportion  of  the  cost  of  paving  a  street  that 
would  be  left  after  exhausting  the  assessment 
against  abutting  property,  or  provision  for  the 
city  to  raise  funds  with  which  to  pay  any  por- 
tion of  the  cost  of  paving.    Held: 

Under  a  proper  construction  of  section  20 
of  the  new  charter,  the  municipality  was  given 
power  to  pave  streets.  The  manner  provided  for 
paying  for  the  improvement  was  by  assessments 
agiiiust  abutting  property,  and,  in  instances 
where    railroad     tracks    occupied    the    streets. 
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igainst  such  railroad  property,  and  any  balance 
to  be  otherwise  provided  for. 

[Ed.  Note.— For  other  cases,  see   Municipal 
Corporations,  Cent  Di«.  {{  TIO,  1016.] 
2.  huhigifai.  cobpoeationb  <8=>288(1),  959, 

962— "Gknkkal  Expense"— Paving  Stbeet. 
When  considering  the  provisions  of  the  char- 
ter in  its  entirety,  the  power  to  levy  a  general 
ad  valorem  tax  "for  the  purpose  of  supporting 
and  maintaining  and   bearing  the  general^  ex- 

rses  of  said  city  government"  was  sufficient- 
broad  to  comprehend  paving  of   streets  as 
(oe  of  the  general  expenses  of  the  municipality. 

(a)  A  different  construction  is  not  required  on 
account  of  the  provision  for  incurring  bonded  in- 
debtedness for  street  paving  and  other  purposes 
after  the  issue  of  bonds  has  been  sanctioned  by 
two-thirds  of  the  voters  of  the  city  at  an  elec- 
tion at  which  the  question  has  been  submitted. 
Tte  municipality  has  a  discretion  to  pave  streets 
without  creating  a  debt,  when  it  can  lawfully  do 
to,  notwithstanding  Its  power  to  incur  bonded 
indebtedness  for  such  purpose. 

(b)  Where  there  is  a  levy  of  an  ad  valorem 
tax  and  it  is  recited  in  the  levy  that  it  is  made 
for  the  purpose  of  paving  specified  streets,  the 
tax  thus  imposed  is  for  a  "general  expense" 
within  the  meaning  of  section  35  of  the  charter, 
and  its  character  is  not  changed  by  terming  it 
an  "extraordinary  levy." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  758,  2023,  2039.] 

8.  MttHICIPAI.  COBPOBATIONS  «=»956(2)— TAX- 
ATION—CoNSTEUCTION  OF  Chakteb. 
The  autliority  in  section  35  of  the  charter, 
during  any  year,  to  levy  an  ad  valorem  tax  of 
1  per  cent  (10  mills)  on  all  taxable  property  In 
the  city  for  the  "general  expense,"  was  not  ex- 
hausted tor  a  given  year  by  the  levy  of  5  mills 
to  be  appropriated  to  specified  proper  purposes; 
and  it  was  competent  in  the  same  levy  to  include 
a  separate  item  of  3  mills  specified  to  be  for  the 
purpose  of  paving  designated  streets  of  the  city. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporattona,  Cent  Dig.  i  2011.] 

4.  Muhicipax  Cobpokationb  «=»96e(2)— Tax- 
ation— Chabtkb— STATtm:. 
The  provision  of  Giv.  Code  1910,  {{  804  and 
865,  embodying  the  act  of  1874  (Acts  1874,  p. 
110),  restricting  the  power  of  municipalities  in 
regard  to  the  amount  of  ad  valorem  tax  that 
could  be  levied  for  current  expenses,  and  defin- 
ing "ordinary  expenses,"  do  not  affect  the  pro- 
vision in  the  new  charter  of  the  city  of  Way- 
cross,  adopted  in  1905,  authorizing  the  levy  of 
an  ad  valorem  tax  for  such  purpose  to  an 
amount  greater  than  that  specified  in  those  sec- 
tions of  the  Code.  City  of  Cochran  v.  Ijanfair, 
139  Ga.  249,  77  S.  E.  95. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  2011.] 

6.  Mtjnicipai,    Coepoeationb    ®=>864(2,    8), 
957(3)— Cdkeent  Expenses— "Debt." 

A  liability  for  a  legitimate  current  expense 
may  be  incurred  by  a  municipality  without  cre- 
ating a  debt  within  the  meaning  of  article  7,  { 

7,  par.  1,  of  the  Constitution  of  this  state  (Civ. 
Code  1910,  §  6563),  provided  there  be,  at  the 
time  of  incurring  the  liability,  a  sufficient  sum 
in  tile  treasury  which  may  be  lawfully  used  to 
pay  the  liability  incurred,  or  if  a  sufliclent  sum 
to  discharge  the  liability  can  be  raised  b^  tax- 
ation during  the  current  year.  Tate  v.  (Sty  of 
Elberton,  136  Ga.  301,  71  S.  E.  420;  City  of 
Dawson  ▼.  Waterworks  Co.,  108  Ga.  696,  32  S. 
E.  907. 

(a)  The  principle  just  announced  is  also  appli- 
cable where  the  money  to  satisfy  the  liability  is 
provided  for  by  the  lawful  assessment  of  proper- 
ty by  the  municipality  to  pay  the  cost  of  paving 


a  street  for  which  the  liat^ty  was  Incurred. 
Monk  T.  Moultrie,  145  Ga.  846,  90  S.  E.  71; 
Almand  t.  Pate,  143  Ga.  711,  85  S.  H.  909(5). 

fb)  The  city  having,  under  its  charter,  made 
valid  assessments  against  abutting  lots  for  por- 
tions of  the  cost  of  paving  the  streets,  and  levied 
a  vaJid  ad  valorem  tax  on  all  the  taxable  proY)- 
erty  in  the  city  to  cover  the  balance  of  the  cost, 
and  upon  the  basis  of  such  assessments  and  levy 
having  made  a  contract  for  the  pavement  to  be 
done  during  the  current  year  and  paid  for  when 
completed,  the  liability  incurred  by  the  city  in 
malting  the  contract  did  not  amount  to  a  debt 
within  the  meaning  of  article  7,  J  7,  par.  1.  of 
the  Constitution  of  this  state  (Civ.  Code  1910, 
S  6563),  limiting  the  power  of  municipal  bodies 
to  create  debts.  This  provision  of  the  Constitu- 
tion does  not  operate  as  a  limitation  upon  the 
taxing  power  of  a  municipality.  Ctjmmissioners 
of  Habersham  Co.  v.  Porter  Mfg.  Co.,  103  Ga. 
613,  30  S.  B.  547. 

(c)  The  case  differs  on  its  facts  from  Sanders 
V.  Mayor,  etc.,  of  Gainesville,  141  Ga.  441.  81 

5.  E.  215,  in  which  an  assessment  against  prop- 
erty was  resisted  on  the  ground  that  the  con- 
tract to  do  tiie  paving  for  which  the  assessment 
was  made  was  illegal,  because  the  cost  to  be 
paid  by  the  city  extended  over  a  series  of  years, 
and  no  provision  for  its  payment  was  made  in 
advance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Orporations,  Cent  Dig.  {S  1829-1831,  2018, 
2019. 

For  other  definitions,  see  Words  and  Phrases, 
IHrst  and  Second  Series,  Debt] 

6.  Questions  Involved. 

As  a  debt  within  the  meaning  of  the  Oonsti- 
tntion  was  not  created,  the  question  of  the  mu- 
nicipality creating  a  new  debt  without  submit- 
ting the  question  to  a  vote  of  the  people,  or  of 
exceeding  the  constitutional  limit  of  indebted- 
ness which  the  municipality  could  incur,  was  not 
involved  in  the  case. 

7.  Paviro  Obdinanck— Injttwctiow. 

Under  the  pleadings  and  evidence,  it  was  er- 
roneous to  enjoin  enforcement  of  the  paving 
ordinance,  collection  of  the  tax,  and  perform- 
ance of  the  contract  for  paving  tlie  streets. 

Error  from  Superior  Court,  Ware  County ; 
3.  I.  Summerall,  Judge. 

Suit  by  J.  A.  Tomberlln  and  others  to  en- 
join the  Olty  of  Waycross  and  others  from 
enforcement  of  paving  ordinance,  collection 
of  tax,  and  performance  of  contract  for  pav- 
ing. Judgment  for  plaintiffs,  and  defendants 
bring  error.   Reversed. 

Andrew  B.  Estes,  John  S.  Walker,  0.  L. 
Bedding,  W.  J.  Summerall,  and  D.  T.  Deen, 
all  of  Waycross,  for  plaintiffs  In  error. 
Parks  &  Reed  and  Wilson  &  Bennett,  all  of 
Waycross,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(X*S  Oa.  M7) 
DELANEY  et  al.  ▼.  PLUNKETT,  Sherift    ' 

(No.  288.) 
(Supreme  Court  of  Georgia.    Feb.  24, 1917.) 

(8yllalu$  ly  the  Court.) 

1.  iNTOXICATINa   LiQUOBS  ®=>17  —  Reotjla- 
TioN— Police  Poweb. 
The  acts  of  the  General  Assembly  approved 
November  17  and  November  18,  1915,  hereinaft- 
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er  called  the  prohibltoir  laws  or  statutes  (Laws 
Kx.  Sess.  1915.  pp.  77,  90),  being  acts  to  pro- 
hibit the  manuiacture.  sale,  keeping,  etc.,  of  in- 
tozicatinK  liquors,  ana  containinE,  among  other 
provisions,  an  inhibition  against  keeping  intoxi- 
cating liquors  in  an^  place  of  business  or  public 
pliice,  and  also  against  the  keeping  of  auch  liq- 
uors in  excess  of  given  quantities  in  any  place 
whatsoeTer,  are  valid  exercise  on  the  part  of 
the  legislative  body  of  the  police  power. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  21-23.] 

2.  Intoxicating  Liquobs  <8=>17— Keeping  in 
Dwelling   Hoube— Constitutionalitt. 

The  restriction  as  to  amount  of  intoxicat- 
ing liquors  that  a  citizen  is  allowed  to  keep  in  a 
building  used  solely  as  a  dwelling  or  residence 
is  not  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent.  Dig.  §i  21-23.] 

3.  Constitutional-  I>aw  «=»319— Intoxicat- 
INQ  LlQUOBS  <8=>20,  130  —  Constbuction 
OF  Statutes— Doe  Pbooebs  of  Law. 

Construing  these  prohibitory  laws  in  con- 
nection with  the  existing  laws,  liquors  of  the 
prohibited  classes  cannot  be  kept  at  all  in  cer- 
tain places,  cannot  be  kept  in  excess  of  limited 
quantities  anywhere,  and  cannot  be  sold;  and 
where  such  liquors  are  kept  in  excess  of  the 
quantities  allowed,  the  keeping  or  possessing 
of  them  is  unlawful.  The  qualities  of  prop- 
erty theretofore  existing  in  them  were  taken 
away,  and  it  was  competent  for  the  Legisla- 
ture to  declare  that  they  should  be  seized,  con- 
demned, and  destroyed  npon  order  of  the  judge 
of  the  court  having  jurisdiction  ;  and  such  pro- 
vision waa  a  valid  exercise  of  the  police  power 
of  the  state,  and  not  unconstitutional  on  the 
ground  that  it  did  not  provide  for  a  hearing. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al iMw,  Cent.  Dig.  §  764;  Intoxicating  Liquors, 
Cent.  Dig.  §§  26,  138Mi,  139.] 

4.  COMMEBCE  <g=>60(2)— Intebbtatb  Comuebce 
—Intoxicating  Liquobs. 

These  prohibitory  laws  are  not  unconstitu- 
tional on  the  ground  that  they  hinder,  impede, 
and  interfere  with  the  power  of  Congress  to 
regulate  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  92.] 

6.  Constitutional  Law  ®=>187  —  Ex  Post 
Facto  Law— Intoxicating  Liquobs. 
These  laws  are  not  ex  post  facto  in  their 

character  nor  retroactive. 
[Ed.  Note.— For  other  cases,  see  Constitation- 

al  Law,  Cent  Dig.  i§  530,  535.] 

6.  Statutes  «=»114(0)— Sub.ieot  and  Title- 
Constitutional  Pbovisions. 

The  act  approved  November  17,  1915  (Acts 
1915,  p.  77),  is  not  unconstitutional  on  the 
ground  that  it  contains  matter  different  from 
what  is  expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  147-149.] 

(Additional  BvUabui  by  Editorial  Staff.) 

7.  Wobds  and  Phbabes  —  "Constitutionai. 
Bight." 

The  expression  "constitutional  right"  means 
a  right  guaranteed  to  the  citizens  by  the  Consti- 
tution and  so  guaranteed  as  to  prevent  legisla- 
tive interference  therewith. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Constitutional 
Bight) 

Atkinson,  J.,  dissenting. 

Error    from    Superior    Court,    Bichmond 
County;  H.  C.  Hammond,  Judge. 
Separate  actions  for  Injunction  by  Matthew 


Delaney,  P.  C.  Carr,  B.  M.  Oreen,  and  A.  A. 
Hett,  Jr.,  against  J.  T.  Plunkett,  Sheriff  of 
Bichmond  County.  Judgment  for  defendant 
dissolving  temporary  restraining  order  and 
refusing  the  lnJunctl(Hi,  and  each  of  the  plain- 
tiffs  brings  error.    Affirmed. 

On  May  27,  1916,  Matthew  Delaney,  P.  0. 
Carr,  B.  M.  Green,  and  A.  A.  Hett,  Jr.,  eadi 
presented  bis  petition  praying  for  injunction 
against  J.  T.  Plunkett,  sheriff  of  Bichmond 
county.    Delaney  alleged: 

That  the  house  in  which  he  resided  was  a 
dwelling  house  in  the  city  of  Augusta,  used 
solely  as  a  dwelling  house  by  him  and  his  fam- 
ily ;  "that  having  been  notified  that  the  prohi- 
bition law  of  the  state  would  go  into  effect  on 
the  1st  of  May,  1916,  he  had  stored  in  his  said 
residence,  in  the  attic  thereof,  and  sealed  up, 
the  following  described  spirituous  liquors:  o9 
cases  of  whisky;  2  broken  cases  whisky;  17 
ten-gallon  jugs  of  whisky;  3  five-gallon  jugs 
whisky ;  34  casks  beer  (2  broken) ;  23  drums 
whisky;  one  half-barrel  wine — remnants  of  a 
stock,  and  this  was  stored  at  said  house  for  his 
own  personal  use,  and  for  service  of  such  liq- 
uors in  his  private  residence  in  social  inter- 
course such  as  he  might  determine,  and  was  not 
stored  there  at  such  residence  or  kept  at  said 
dwelling  either  for  sale  or  for  any_  unlawful 
purpose  whatsoever,  nor  were  said  liqnors 
bought  for  the  purpose  of  being  stored  at  said 
place  in  anticipation  of  said  law  going  into  ef- 
fect, but  a  great  part  of  said  liquors  he  had 
on  hand  long  before  the  passage  of  the  said 
prohibition  law  by  the  Qeneral  Assembly  of 
Georgia  in  November,  1915." 

Petitioner  is  the  owner  of  the  x>ersonaI 
property  described;  and  while  in  the  lawful 
possession  of  the  same,  on  May  27,  1916,  cer- 
tain police  officers,  during  his  absence,  came 
to  his  residence,  and,  exhibiting  some  war- 
rant of  search  to  his  wife,  proceeded  to 
search  the  house  under  the  warrant,  removed 
therefrom  the  liquors  described  above,  and 
carried  them  to  the  courthouse  of  the  county, 
wbere,  pursuant  to  the  direction  of  the  chief 
of  police  the  liquors  were  delivered  to  the 
sheriff,  to  be  disposed  of  by  him  as  might 
be  directed  by  the  Judge  of  the  city'  court; 
and  thereafter  the  Judge  of  that  court,  with- 
out a  trial  or  hearing,  passed  an  order  direct- 
ing the  sheriff  to  destroy  all  of  the  liquors. 
Said  liquors  were  purchased  in  pursuance  of 
petitioner's  right  as  a  citizen  of  the  United 
States  prior  to  May  1,  1916,  and  to  be  used 
in  his  own  private  residence  in  ordinary 
social  intercourse  between  tilmself  and  his 
friends,  for  which  no  payment  was  to  be 
made;  and  this  property  has  been  illegally  re- 
moved and  condemned,  as  above  stated,  and 
is  about  to  be  destroyed  by  the  sheriff,  and 
will  be  destroyed  imless  he  is  enjoined.  Peti- 
tioner has  never  been  arraigned,  tried,  or 
convicted  of  any  offense  whatever  connected 
with  or  touching  said  liquors  or  any  other 
whiskies. 

P.  C.  Carr's  petition  was  to  restrain  the 
sheriff  from  destroying  13  broken  barrels  of 
whisky,  56  barrels  of  whisky,  96  cases  of 
whisky,  1  barrel  of  gin,  one  demijohn  of  gin 
Giroken),   and    one   broken   case  of   whisky. 
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These  liquors  certain  police  officers  of  the 
dty  of  Augusta,  on  May  18,  1916,  after 
breaking  Into  a  private  building  appurtenant 
to  tbe  residence  of  Garr,  seized  and  delivered 
to  tbe  sheriff,  who  was  about  to  destroy  them 
under  an  order  of  tbe  Judge  of  tbe  city  court 
Green  and  Hett,  each  of  whom  bad  in  his 
possession  nomeroos  casks  and  cases  of  the 
prohibited  liquors,  made  similar  complaints 
against  the  sheriff.  The  court  granted  a  tem- 
porary restraining  order  in  each  case,  requir- 
ing tbe  sheriff  to  show  cause,  etc.  On  tbe 
bearing  the  sheriff,  without  filing  an  answer, 
urged  a  general  demurrer.  Upon  considering 
the  petition  and  the  demurrer,  the  court  dis- 
solved the  temporary  restraining  order  and 
refused  the  injunction;  and  each  of  the 
plaintiffs  excepted. 

D.  G.  Fogarty  and  C.  Henry  &  R.  S.  Cohen, 
aU  of  Augusta,  for  plaintiff  in  error  Carr. 
W.  K.  Miller,  of  Augusta,  for  plaintiff  in  error 
Delaney.  Saml.  H.  Myers,  C.  A.  Plcquet,  and 
L.  L.  Battey,  all  of  Augusta,  for  plaintiffs 
in  error  Green  and  Hett.  W.  Inman  Curry, 
of  <xugu8ta,  and  T.  B.  Felder,  of  Atlanta,  for 
defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
It  is  unnecessary  to  take  up  each  of  the  four 
cases  stated  above  and  deal  with  them  sepa- 
rately. Most  of  the  questions  raised  for  ad- 
judication by  these  bills  of  exceptions  are 
common  to  all  of  the  cases,  and  a  question 
raised  in  one  or  more  of  the  bills  of  excep- 
tions which  is  not  common  to  the  others  will 
be  dealt  with  separately.  Before  deciding 
the  point  raised  in  one  or  more  of  tbe  bills 
of  exceptions  that  tbe  petitioner  bad  not 
violated  the  provisions  of  the  act  approved 
November  17,  1915,  which  relates  to  intoxi- 
cating liquors,  prohibiting  the  manufacture, 
sale,  keeping,  etc.  (Georgia  Laws,  Extra- 
ordinary Session  1915,  p.  77),  nor  the  provi- 
sions of  tbe  act  approved  November  18,  1915, 
relating  to  intoxicating  liquors,  prohibiting 
the  delivery,  reception,  keeping,  etc.  (Georg- 
gla  Laws,  Extraordinary  Session,  p.  90), 
we  will  consider  and  dispose  of  tbe  conten- 
tions  that  these  two  statutes  (which  will  be 
hereinafter  referred  to  as  the  act  of  Novem- 
ber 17  and  the  act  of  November  IS,  1915,  re- 
spectively, and  as  the  prohibitory  laws  or 
statutes  when  the  two  acts  are  considered 
and  referred  to  collectively)  are  unconstitu- 
tional and  void,  because  in  material  particu- 
lars they  are  offensive  to  indicated  portions 
of  the  state  and  federal  Constitations. 

[1]  Whether  tbe  prohibitory  acts  of  1915 
are  invalid  because  they  offend  tbe  provi- 
sions of  the  Constitution  of  the  United  States, 
or  that  of  the  state  of  Georgia,  in  tbe  partic- 
ulars indicated  in  the  pleadings  of  tbe  plain- 
tiffs, depends  upon  whether  those  acts  were 
a  valid  exercise  of  the  police  power  of  the 
state.  The  right  of  tbe  state,  under  tbe 
police  power,  to  regulate,  restrain,  or  forbid 
the   manufacture    or    sale    of    intoxicating 


liquors,  has  been  recognized  and  proclaimed 
by  the  courts  of  last  resort  in  many  of  tbe 
states  of  tbe  Union,  and  by  tbe  Supreme 
Ck>urt  of  the  United  States.  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct.  273,  31  L.  Ed. 
205 ;  In  re  Rahrer,  140  U.  S.  545,  11  Sup.  Ct. 
866,  36  L.  Ed.  572;  Foster  v.  Kansas,  112 
U.  S.  201,  6  Sup.  Ct  8,  97,  28  L.  Bd.  629; 
Kidd  V.  Pearson,  128  U.  S.  1,  9  Sup.  Ct.  6, 
32  L.  Ed.  346 ;  Southern  Express  Co.  v.  Whit- 
tle (Ala.)  69  South.  652,  L.  R  A.  1916C,  278; 
Ex  parte  Crane,  27  Idaho,  671,  151  Pac.  1006 ; 
Glenn  v.  Southern  Express  Co.,  170  N.  C.  286, 
87  S.  E.  136;  Preston  v.  Drew,  83  Me.  558, 
54  Am.  Dec.  639;  Henderson  r.  Heyward. 
109  Ga.  373,  84  S.  B.  590,  47  L.  R.  A.  366,  77 
Am.  St.  Rep.  384.  In  the  case  last  cited  it  Is 
said: 

"That  the  state  has  a  right  to  prohibit  abso- 
lutely tbe  sale  of  whisky  is  no  looser  an  open 
question,  either  in  this  court  or  in  the  Supreme 
Court  of  the  United  States.  •  •  •  Laws  pro- 
hibiting the  sale  of  whisky  are  upheld  as  con- 
stitutional upon  the  ground  that  its  sale  is 
against  the  best  interest  of  the  public  at  large, 
and  is  a  business  which,  if  not  inherently  evil, 
is  of  such  a  nature  that  its  presence  is  a  con- 
stant menace  to  the  peace  and  good  order  of 
society,  as  well  as  the  welfare  of  individuals. 
If  this  be  true,  it  would  seem  to  follow  that 
the  state  might  enact  any  law  which  would  ef- 
fectually prohibit  the  traflSc." 

Another  Georgia  case  laying  down  tbe 
same  general  doctrine  and  bearing  directly 
or  indirectly  upon  several  of  the  important 
questions  involved  in  this  record  is  that  of 
Cureton  v.  State,  135  Ga.  660,  70  S.  B.  332,  49 
L.  R.  A.  (N.  S.)  182.  In  tbe  case  of  United 
States  V.  Knight  C!o.,  166  U.  S.  1,  15  Sup.  Ct. 
249.  39  li.  Ed.  325,  it  is  said: 

"It  cannot  be  denied  that  the  power  of  tbe 
state  to  protect  the  lives,  health,  and  propertv 
of  its  citizens,  and  to  preserve  good  order  and 
the  public  morals,  'the  power  to  govern  men 
and  things  within  the  limits  of  its  domain,'  is 
a  power  originally  and  always  belonrang  to  the 
states,  not  surrendered  by  them  to  the  general 
government,  nor  directly  restrained  by  the  Con- 
stitution of  the  United  States,  and  essentially 
exclusive." 

It  is  unnecessary  to  multiply  quotations 
from  authorities  stating  in  the  broadest 
terras  the  scope  of  the  police  power  in  its 
applicability  to  the  subject  of  regulating  the 
manufacture,  sale,  and  keeping  for  sale  of 
alcoholic  beverages.  Forensic  battles  to  ex- 
tend and  limit  this  power  have  been  fought 
in  tbe  courts  of  last  resort  in  nearly  every 
state  of  tbe  Union,  and  in  the  federal  courts. 
So  far  as  relates  to  the  sale  and  the  keeping 
for  sale,  the  keeping  in  public  places,  and 
tbe  manufacture  of  intoxicating  beverages, 
tbe  disputes  which  have  arisen  in  regard  to 
these  subjects  have  very  largely  been  settled. 
Ounsel  for  the  plaintiffs  in  these  cases 
recognize  this  fact,  but  they  insist  that  cer- 
tain of  the  provisions  of  the  prohibitory 
statutes  of  1915  go  beyond  the  permissible 
limits  and  amount  to  a  destruction  of  rights 
guaranteed  to  the  citizen  under  tbe  state  and 
federal  Constitutions. 

[2, 3]  It  is  insisted  that  section  20  of  tbe 
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act  of  November  17,  1916,  la  vlolatlTe  of  the 
Fourteenth  Amendment  of  the  Constitution 
of  the  United  States,  which  provides  that: 

"No  Rtate  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  Immunities 
of  citizens  of  the  United  States;  nor. shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law ;  nor  de- 
ny to  any  t>crson  within  its  Jurisdiction  the 
eqoal  protection  of  the  laws." 

And  It  Is  also  contended  that  the  said  acts 
of  101.5,  If  they  seek  to  make  unlawful  the 
keeping  of  alcoholic  beverages  for  personal 
use  and  social  purposes  by  a  citizen  in  his 
private  residence,  are  violative  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States,  In  that  they  deprive  him  of  his 
property  without  due  process  of  law;  no 
provision  being  made  in  said  acts  requiring 
notice  to  him  nor  due  opportunity  to  be  heard 
as  to  what  purpose  said  property  is  kept  and 
why  it  should  not  lie  condi^mncd.  It  may  be 
that  the  provision  In  these  laws  which  pre- 
vents the  keeping  for  personal  and  domestic 
use  and  social  purposes  at  a  citizen's  private 
ivsidence  Is  drastic  In  its  clTocts  and  con- 
stitutes a  new  step  In  lejiislation  aimed  at 
the  liquor  traffic  and  the  use  of  alcoholic 
liquors  as  a  beverage.  But  we  cannot  agree 
■with  the  contentions  of  the  plaintiffs  that 
the  acts  are,  on  the  grounds  just  stated,  an 
Infringement  of  any  of  the  privileges  guar- 
anteed by  the  Constitution.  In  tlie  case  of 
Mugler  V.  Kansas,  12.3  U.  S.  C23,  8  Sup.  Ct. 
273,  31  U  Ed.  205,  Mr.  Justice  Harlan,  de- 
livering the  opinion  of  the  court,  said: 

"In  the  License  Cases,  5  How.  504  [12  L.  Ed. 
256],  the  question  was  whether  certain  statutes 
of  Mass.noliiisetts,  Ubode  Island,  and  New 
Hampshire  relating  to  the  sale  of  spirituous 
liquors  were  repugnant  to  the  Constitution  of 
the  United  States.  In  determining  that  question 
It  became  necessary  to  inquire  .whether  there 
was  any  conflict  between  the  exercise  by  Con- 
sress  of  its  powers  to  regulate  commerce  with- 
in foreign  countries,  or  among  the-  several 
states,  and  the  exercise  by  a  state  of  what  are 
cMllcd  police  powers.  Although  the  members  of 
the  court  did  not  fully  agree  as  to  the  grounds 
upon  which  the  decision  should  be  placed,  they 
were  unanimous  in  holding  that  the  statutes 
then  under  examination  were  not  inconsistent 
with  the  Constitution  of  the  United  States,  or 
with  any  act  of  Congress.  Chief  Justice  Taney 
said:  'If  any  state  deems  the  retail  and  inter- 
nal traffic  in  ardent  spirits  injurious  to  its  citi- 
zens, and  calculated  to  produce  idleness,  vice,  or 
debauchery,  I  see  nothing  iu  the  Constitution 
of  the  United  States  to  prevent  It  from  regulat- 
ing and  restraining  the  traflic,  or  from  prohibit- 
in?  it  (Utogether,  if  it  thinks  proper.'  6  IIow. 
5(7  [12  L,  Ed.  256].  Mr.  Justice  Mcl<ean, 
among  other  things,  said :  'A  state  regulates 
its  domestic  commerce,  contracts,  the  transmis- 
sion of  estates,  real  and  personal,  and  acts  up- 
on all  internal  matters  which  relate  to  its  moral 
and  political  welfare.  Over  these  subjects  the 
federal  government  has  no  power.  •  •  •  The 
acknowledged  police  power  of  a  state  extends 
often  to  the  destruction  of  property.  A  nuisance 
may  be  abated.  Everything  prejudicial  to  the 
health  or  morals  of  a  city  may  be  removed.'  5 
How.  588,  580  [12  L.  Ed.  2.->6].  Mr.  Justice- 
Woodbury  observed:  'How  can  they  [the  states] 
be  sovereign  within  their  respective  spheres, 
without  power  to  regulate  all  their  internal 
commerce,  as  well  as  police,  and  direct  how, 
when,  and  where  it  shall  b«  conducted  in  arti- 


'  cles  intimately  connected  either  with  public 
morals,  or  public  safety,, or  the  public  prosper- 
ity?* 6  How.  628  [12  L.  Bd.  256].  Mr.  Justice 
Grier,  in  still  more  emphatic  language,  said: 
'The  true  question  presented  by  these  cases, 
and  one  which  I  am  not  disposed  to  evade,  is 
whether  the  states  have  a  right  to  prohibit  the 
sale  and  consumption  of  an  article  of  commerce 
which  they  believe  to  be  pernicious  in  its  ef- 
fects, and  the  cau.<ic  of  disease,  pauperism,  and 
crime.  •  •  •  Without  attempting  to  define 
what  are  the  peculiar  subjects  or  limits  of  this 
power,  it  may  safely  be  affirmed  that  every  law 
for  the  restraint  and  punishment  of  crime,  or 
the  preservation  of  the  public  peace,  healtli, 
and  morals  must  come  within  this  category. 
•  •  *  It  Is  not  necessary,  for  the  sake  of 
justifying  the  state  legislation  now  under  con- 
sideration, to  array  tiie  appalling  statistic."  nf 
misery,  pauperism,  and  crime  which  have  their 
origin  in  the  use  or  abuse  of  ardent  spirit& 
The  police  power,  which  is  exclusively  in  the 
slates,  is  alone  competent  to  the  correction  of 
these  great  evils,  and  nil  measures  of  restraint 
or  prohibition  necessary  to  effect  the  purpose 
are  within  the  scone  of  that  authority.'  5  How, 
(i.31,  632  [12  L.  Ed.  256].  •  •  •  It  is.  how- 
ever, contended  that,  although  the  state  may 
prohibit  the  manufacture  of  intoxicating  liquors 
for  sale  or  barter  within  her  limits,  for  general 
use  as  a  beverage,  'no  convention  or  Legisla- 
ture has  the  rifiit,  under  our  form  of  govern- 
ment, to  prohibit  any  citizen  from  manufactur- 
ing for  his  own  use,  or  for  export,  or  storage, 
any  article  of  food  or  drink  not  endangering  or 
affecting  the  rights  of  others.'  The  argument 
made  in  support  of  the  first  branch  of  this 
proposition,  briefly  stated,  is  that  in  the  im- 
plied compact  between  the  state  and  the  citizen 
certain  rights  are  reserved  by  the  latter  which 
are  guaranteed  by  the  constitutional  provision 
protecting  persons  against  being  deprived  of 
life,  liberty,  or  property,  without  due  process 
of  law,  and  with  which  the  state  cannot  inter- 
fere ;  that  among  those  rights  is  that  of  man- 
ufacturing for  one's  use  cither  food  or  drink; 
and  that  while,  according  to  the  doctrines  of  the 
Commune,  the  state  may  control  the  tastes,  ap- 
petites, habits,  dress,  food,  and  drink  of  the 
people,  our  system  of  government,  based  Upon 
the  individuality  and  intelligence  of  the  citisen, 
does  not  claim  to  control  faim,  except  as  to  his 
conduct  to  others,  leaving  him  the  sole  judi;e 
as  to  all  that  only  affects  himself.  It  will  be 
observed  that  the  proposition,  and  the  argument 
made  in  support  of  it,  equally  concede  that  the 
right  to  manufacture  drink  for  one's  personal 
use  is  subject  to  the  condition  that  snch  man- 
ufacture does  not  endanger  or  affect  the  rights 
of  others.  If  such  manufacture  does  prejudicial- 
ly affect  the  rights  and  interests  of  the  communi- 
ty it  follows  from  the  very  premises  stated  that 
society  has  the  power  to  protect  itself,  by  legislo- 
tion,  against  the  injurious  consequences  of  that 
business." 

We  have  made  the  foregoing  lengthy  quo- 
tation from  the  opinion  of  the  court  in  the 
Mugler  Case,  because,  in  an  orderly  and  logi- 
cal way,  it  leads  up  to  and  shows  what,  in 
the  writer's  opinion,  would  be  the  correct 
answer  to  one  of  the  most  serious  questions 
made  in  this  record,  that  is :  Can  the  Legis- 
lature prohibit,  under  penalties,  the  keeping 
of  Intoxicating  liquors  in  a  citizen's  resi- 
dence for  his  own  consumption?  If  the  con- 
clusion reached  by  the  writer  of  the  opinion 
from  which  the  extract  above  is  taken,  and 
stated  in  the  last  sentence,  that  is,  "If  such 
manufacture  does  prejudicially  affect  the 
rights  and  interests  of  the  community,  it  fol- 
lows from  the  very  premises  stated  that  soci- 
ety has  the  power  to  x^rotect  itself,  by  legia- 
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latlon,  against  the  Injnrlons  consequencea  of 
that  business,"  then  It  is  competent  for  the 
Legislature,  In  the  exercise  of  the  police 
power,  to  forbid  a  dtlzen  from  keeping  alco- 
holic liquors  for  his  own  use.  The  property 
right  In  a  subject-matter  of  police  regulation 
la  always  subject  to  a  legislative  exercise  of 
the  police  power  over  that  subject-matter. 
The  manufacture  for  one's  own  personal  use 
could  hardly  be  more  legitimately  a  subject  of 
prohibitory  legislation  than  the  keeping  for 
one's  own  use.  That  the  right  to  manufac- 
ture for  one's  personal  use  or  to  keep  for 
one's  personal  use  is  a  right  protected  by  the 
Constitution  against  legislative  interference 
must  be  based  upon  the  ground  that  such 
mamifacture  or  keeping  does  not  injuriously 
affect  the  rights  and  Interests  of  the  commu- 
nity and  the  other  members  of  society,  and 
that  the  prohibition  against  the  personal  use 
or  manufacture  can  have  no  rational  rela- 
tion to  the  subject  of  legislation  designed  to 
prevent  the  sale  and  consumption  of  liquors, 
which  the  Legislature  believed  to  be  perni- 
cious in  its  effects  and  the  cause  of  disease 
and  crime. 

"Whatever  may  be  the  truth  of  the  conten- 
tion, upon  the  one  band,  that  alcoholic  bev- 
erages are  Injurious  and  pernicious  In  their 
effects  upon  the  mind  and  body  of  the  con- 
sumer, and  the  contention,  upon  the  other 
hand,  that  such  liquors  have  food  value  and 
it  used  in  moderation  they  may  be  promotive 
of  health,  and  that  the  temperate  use  of  such 
drinks  is  not  a  menace  to  society,  we  are  not 
bound,  for  the  purposes  of  this  decision,  to 
concern  ourselves  seriously  with  these  consid- 
erations. Upon  the  question  whether  or  not 
the  use  of  alcoholic  beverages  by  a  communi- 
ty Is  pernldons  and  productive  of  vice,  crime, 
disease,  and  pauperism,  it  must  be  conceded 
that  the  members  of  the  legislative  body  were 
authorized,  by  a  knowledge  of  facts  which 
are  the  common  possession  of  Intelligent  and 
reading  men  and  women  in  every  community, 
to  conclude  that  consumption  of  ardent  spirits 
was  productive  of  the  evils  attributed  to 
Ihein.  That  being  true,  they  had  a  right  to 
deal  with  the  subject  of  prohibiting  the  use 
of  ardent  spirits  in  the  exercise  of  the  police 
power.  Arid  to  take  one  other  Important 
step,  whatever  may  be  the  opinion  of  any  pri- 
vate individual  upon  the  subject,  it  was  also 
a  question  for  the  Legislature  to  settle,  in 
view  of  the  common  knowledge  as  to  the  ef- 
fect of  even  partial  intoxication  of  an  indi- 
vidual man  or  woman  upon  their  conduct 
while  in  that  condition,  whether  or  not  the 
prevention  of  consumption  by  an  Individual, 
In  his  residence  or  in  a  private  place,  did  not 
bear  a  logical  relation  to  laws  intended  to 
conserve  the  morals  and  guarantee  the  safe- 
ty of  the  public.  And  again,  If  the  preven- 
tion of  the  consumption  of  ardent  spirits  In 
private  was  one  to  be  considered  and  actekJ 
upon  in  the  perfection  of  effective  laws  upon 
the  nibject  of  the  consnmptioa  of  liquors, 


then  the  keeping  of  intoxicating  liquors  1^ 
an  individual  in  his  residence  or  in  his  office 
or  In  some  public  place  also  bore  a  direct  re- 
lation to  the  same  question  which  affects  the 
public. 

One  objection  frequently  urged  to  the  pas- 
sage of  prohibitory  statutes  like  those  in  ques- 
tion in  this  case  Is  that  such  prohibitory  laws 
do  not  in  fact  prohibit.  The  legislative  body 
might  well  have  concluded  that  the  keeping 
of  alcoholic  liquors  In  any  place,  however 
private,  was  one  of  the  effective  means  of  re- 
moving the  defect  in  prohibitory  statutes  Just 
indicated.  In  the  case  of  Purity  Kxtract  Co. 
V.  Lynch,  226  U.  S.  192,  33  Sup.  Ot  44,  57 
L.  Ed.  184,  it  is  said : 

'^lat  the  state  in  the  exercise  of  its  police 
tiower  may  prohibit  the  selling  of  intoxicating 
liquors  is  undoubted.  Bartemeycr  v.  Iowa,  18 
Wall.  129  [21  L.  Ed.  029] ;  JJoslon  Beer  Co. 
V.  JInssachuBetts,  97  U.  S.  25  [24  L.  Ed.  989] ; 
Mugler  V.  Ktmsas,  123  tl.  S.  623  [8  Sup.  Ct. 
273,  31  L.  Ed.  205];  Kidd  v.  Pearson,  128 
U.  S.  1  [9  Sup.  Ct.  6,  32  L.  Ed.  340] ;  Crow- 
Ipy  V.  CbristeiLSPn,  137  U.  S.  8tt  [11  Sup-  Ct. 
13,  34  L.  Ed.  620).  It  is  also  well  e.stablisbed 
tliat,  when  a  state  cxertin*;  ita  recognized  au- 
thority undertakes  to  suppress  what  it  is  free 
to  regard  as  a  public  evil,  it  may  adopt  such 
measures  having  reasonable  relation  to  that  end 
as  it  vany  deem  necessary  in  order  to  make  its 
action  effective.  It  docs  not  follow  that  bccau.''<- 
a  transaction  separately  considered  is  innocu- 
ous it  may  not  be  included  in  a  prohibition  the 
scope  of  which  is  regarded  as  essential  in  the 
legislative  judgment  to  accomplish  a  purpose 
within  the  admitted  power  of  the  government. 
Booth  V.  Illinois,  184  U.  S.  425  [22  Sup.  Ct. 
425,  46  U  Ed.  623] ;  Otis  v.  Parker,  187  U. 
S.  606  [23  Sup.  Ct.  168,  47  L.  Ed.  3i231 ;  Ah 
Sin  V.  Wittman,  198  U.  S.  500,  504  [25  Sup. 
Ct  756,  49  L.  Ed.  1142];  New  York  ex  rel. 
Sils  V.  Hesterberg,  211  tJ.  S.  32  [29  Sup.  Ct. 
10,  53  L.  Ed.  75] ;  Murphy  v.  California.  225 
U.  S.  623  [32  Sup.  Ct  6!)7,  56  L.  Ed.  1229,  41 
L.  R.  A.  (N.  S.)  153].  With  the  wisdom  of  the 
exercise  of  that  jud|nnent  the  court  has  no  con- 
cern; and  unless  it  clearly  appears  that  the 
enactment  has  no  substantial  relation  to  a  prop- 
er ^purpose,  it  cannot  be  said  that  the  limit  of 
legislative  power  has  been  transcended.  To  hold 
otherwise  Would  be  to  substitute  judicial  opinion 
of  expediency  for  the  will  of  the  Legislature,  a 
notion  foreign  to  our  constitutional  system. 
•  *  *  A  strong  Illustration  of  the  extent  of 
the  power  of  the  state  is  found  In  Silz  v.  Hes- 
terberg, 211  U.  S.  31  [29  Sup.  Ct  10,  53  L.  Ed. 
75.]  The  state  of  New  York  by  its  forest  fish, 
and  game  law  prohibited  the  possession  of  cer- 
tain game  during  the  closed  season.  The  statute 
covered  game  coming  from  without  the  state. 
It  appeared  that  Silz  was  oharged  with  the  pos- 
session of  plover  and  grouse  which  had  been 
lawfully  taken  abroad  during  the  open  season 
and  had  been  lawfully  brougnt  into  the  state ; 
that  these  game  birds  were  varieties  different 
from  those  known  as  plover  and  grouse  in  the 
state  of  New  York ;  that,  although  of  the  same 
families,  in  form,  size,  color,  and  markings,  they 
could  readily  be  distinguished  from  the  latter; 
and  that  they  were  wholesome  and  valuable  ar- 
ticles of  food.  This  court  affirmed  the  convic- 
tion, saying  (211  U.  S.  40  [29  Sup.  Ct  10,  53 
L.  Ed.  75]).  'It  is  insisted  that  a  method  of  in- 
spection can  be  established  which  will  distin- 
guish the  imported  game  from  that  of  the  domes- 
tic variety,  and  prevent  confusion  in  its  han- 
dling and  soiling.  That  such  game  can  b«  dis- 
tinguished from  domestic  game  has  been  dis- 
clo.sed  in  the  record  in  this  case,  and  it  may  be 
that  such  inspection  laws  would  be  all  that 
would  be  required  for  the  — '—^ —  ~*  ■" 
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tic  game.  But,  subject  to  constitutional  limi- 
tations, the  Legislature  of  the  state  is  author- 
ized to  pass  measures  for  the  protection  of  the 
people  of  the  state  in  the  erercise  of  the  police 
power,  and  is  itself  the  judge  of  the  necessity 
or  expediency  of  the  means  adopted.' " 

It  Is  well  reasoned,  in  the  case  last  referred 
to,  that  It  was  competent  for  the  Legislature 
of  the  named  state  to  recognize  the  dlfflculties 
besetting  the  administration  of  laws  aimed 
at  the  prevention  of  traffic  in  Intoxicants; 
and  it  was  also  said,  In  the  same  connection: 

"The  state,  within  the  limits  we  have  stated, 
must  decide  upon  the  measures  that  are  need- 
ful for  the  protection  of  its  people,  and,  having 
regard  'to  the  artifices  which  are  used  to  promote 
the  sale  of  intoxicants  under  the  guise  of  in- 
nocent beverages,  it  would  constitute  an  unwar- 
rantable departure  from  accepted  principle  to 
bold  that  the  prohibition  of  the  sale  of  all  malt 
liquors,  including  the  beverage  in  question,  was 
beyond  its  reserve." 

In  the  case  of  SIIz  t.  Hesterberg,  211  U. 
S.  31,  29  Sup.  Ct  10,  53  L.  Ed.  75,  where 
it  was  held  to  be  within  the  police  power  of 
the  state  to  prohibit  the  possession  of  game 
during  the  closed  season,  even  if  brought 
from  without  the  state,  the  court,  in  addi- 
tion to  what  has  been  quoted  above,  said: 

"In  order  to  protect  local  game  during  the 
closed  season  it  has  been  foumd  expedient  to 
make  possession  of  all  such  game  during  that 
time,  whether  talcen  within  or  without  the  state, 
a  misdemeanor.  In  other  states  of  the  Union 
such  laws  have  been  deemed  essential,  and  have 
been  sustained  by  the  courts.  Roth  v.  State, 
51  Ohio  St.  209  [37  N.  E.  259.  46  Am.  St.  Hep. 
566];  Ex  parte  Maier,  103  Gal.  476  [37  Pac. 
402,  42  Am.  St.  Rep.  129];  Stevens  v.  The 
State,  89  Md.  669  [43  Atl.  929];  Magner  v. 
People,  97  111.  320.  It  has  been  provided  that 
the  possession  of  certain  kinds  of  game  during 
the  closed  season  shall  be  prohibited,  owing  to 
the  possibility  that  dealers  in  game  may  sell 
birds  of  the  domestic  liind  under  the  claim  that 
they  were  taken  in  another  state  or  country. 
The  object  of  such  laws  is  not  to  effect  the  legal- 
ity of  the  taking  of  game  in  other  states,  but 
to  protect  the  local  game  in  the  interest  of  the 
food  supply  of  the  people  of  the  state.  We 
cannot  say  that  such  purpose,  frequently  receg- 
nized  and  acted  upon,  is  an  abuse  of  the  police 
power  of  the  state,  and  as  such  to  be  declared 
void  because  contrary  to  the  Fourteenth  Amend- 
ment of  the  Constitution." 

The  ruling  there  made,  as  well  as  that  In 
the  case  of  Purity  Extract  Co.,  supra,  bears 
directly  niK>n  the  question  aa  to  whether  or 
not  the  Ivegislatnre  can  in  the  exercise  of  the 
police  power,  in  enacting  legislation  to  pre- 
vent the  sale  and  consumption  of  intoxicants 
by  the  public,  embody  In  such  legislation  pro- 
hibition against  the  keeping  of  such  intox- 
icants, which  provisions  have  a  rational  re- 
lation to  the  chief  end  sought  to  be  ac- 
complished, that  Is,  traffic  in  such  liquors 
and  their  general  consumption.  Inhibition 
against  the  lieeping  In  any  place,  in  a  private 
residence  as  well  as  In  a  place  of  business, 
in  prohibition  laws  has  a  direct  relation  to 
the  main  end  sought,  to  wit,  the  stopping  of 
the  traffic  In  the  objectionable  beverages  and 
their  ultimate  consumption.  If  any  consider- 
able number  of  citizens  in  any  given  com- 
munity In  this  state  can,  upon  a  showing 
that  the  liquors  are  kept  for  personal  use  and 


for  social  and  domestic  purposes  in  their  own 
residences,  keep  on  hand  as  much  as  was  con- 
tained In  the  smallest  of  the  stocks  of  liquors 
possessed  by  any  one  of  the  four  plalntUFs 
whose  rights  and  complaints  are  now  being 
considered,  would  not  the  effectual  enforce- 
ment of  laws  directed  at  the  unlawful  traffic 
In  Intoxicating  liquors  and  the  general  con- 
sumption of  them  be  rendered  exceedingly 
difficult,  or  practically  nulUfied? 

There  are  some  who  entertain  the  opinion 
that  the  prevention  of  the  traffic  can  properly 
be  made  the  end  of  laws  passed  In  the  ex- 
ercise of  the  police  power,  but  that  the  pre- 
vention of  the  consumption  of  ardent  spirits 
cannot  properly  be  made  the  object  of  legis- 
lation. This  does  not  comport  with  the  con- 
clusion reached,  after  mature  consideration, 
by  publicists  of  eminent  ability  and  by  courts, 
as  announced  by  them  In  judicial  utterances 
In  cases  involving  legislation  in  many  re- 
spects of  the  same  general  character  as 
that  which  we  now  have  under  consideration. 
In  the  early  case  of  Lincoln  v.  Smith,  27  Vt 
328,  Bennett,  J.,  delivering  the  opinion  of  the 
court,  after  restating  certain  of  the  principles 
laid  down  in  the  License  Cases  to  which 
reference  was  made  in  the  Mugler  Case, 
supra,  and  after  the  citation  of  certain  other 
cases,  said: 

"Though  the  act  of  our  Legislature  is  enti- 
tled an  act  'to  prevent  tlie  tramc  in  intoxicating 
liquors  for  the  purpose  of  drinking,'  yet  the  pri- 
mary object  and  end  of  the  law  is  the  preven- 
tion of  intemperance,  pauperism,  and  crime; 
and  the  prohibition  of  the  traffic,  is  but  the  me- 
dium through  which  the  object  and  end  of  the 
law  is  to  be  obtained.  If  it  be  once  granted  that 
the  use  of  intoxicating  liquors  as  a  drink  is 
worse  than  useless,  and  intemperance  a  legiti- 
mate consequence  of  such  use,  and  that  intem- 
perance is  an  evil,  injurious  to  health  and  sound 
morals,  and  productive  of  pauperism  and  crime, 
it  seems  to  us  that  a  law  designed  to  prevent 
such  consequences  must  clearly  fall  within  the 
class  of  laws,  denominated  police  regulations. 
The  Legislature  in  passing  the  law  in  question 
doubtless  supposed  that  the  traffic  and  drinking 
of  intoxicating  liquors  went  hand  in  hand,  and 
that  they  were  even  more  than  twin  sisters, 
that  they  were  not  only  bom  together,  but  that 
they  would  also  die  together,  and  that,  by  cut- 
ting off  the  one,  the  other  would  also  fall  with 
it.  Whether  the  drinking  of  intoxicating  liq- 
uors tends  to  produce  intemperance,  and  wheth- 
er intemperance  is  a  gangrene,  tending  to  cor- 
rupt the  moral  health  of  the  body  poUtic  and 
to  produce  misery  and  lamentation,  and  wheth- 
er the  law  in  question  is  well  calculated  to  cut 
off  or  mitigate  the  evils  supposed  to  flow  direct- 
ly from  intemperance,  and  indirectly  from  the 
traffic  in  intoxicating  liquors,  were  questions 
to  i>e  settled  by  the  lawmaking  power ;  and 
their  decision  in  this  respect  is  final,  and  not  to 
be  reviewed  by  us." 

In  the  case  of  Marks  t.  State,  158  Ala.  71, 
48  South.  864,  133  Am.  St  Rep.  20,  the  court, 
speaking  of  various  prohibition  statutes,  said: 

"The  objects  and  purposes  of  those  statutes 
had  been  defined  by  the  courts ;  and,  being  in- 
corporated and  re-enacted  in  the  general  law, 
tiiey  bring  with  them  such  judicial  construc- 
tions. The  main  object  and  purpose  of  all  ia 
the  same.  Some  may  be  restricted,  and  some 
more  extensive  and  exclusive  than  others;  but 
the  main  object  and  purpose  of  all,  as  said  by 
Justice  Somerville,  in  Carl's  Case,  87  Ala.  17, 
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6  Sooth.  118,  4  li.  R.  A.  808,  is  'to  promote  tem- 
perance and  prevent  drunkenness.  The  mode 
adopted  to  accomplish  this  end  is  the  prevention 
of  the  sale,  the  giving  away,  or  other  disposi- 
tion of  intoxicating  liquors. 

In  the  case  of  State  y.  Phillips,  109  Miss. 
22,  67  Sontta.  661,  L.  R.  A.  1915I>,  530,  It  Is 
said: 

"If  the  object  of  prohibition  of  the  sale  of  in- 
toxicating liquors  is  not  to  prevent,  as  far  as 
may  be,  the  drinking  of  such  liquors,  then  it  is 
difficult  to  justify  the  laws  prohibiting  the  sale. 
Of  course,  the  typical  public  saloon  is  demoral- 
ising, but  there  would  be  no  practical  difficulties 
in  the  way  of  so  regulating  the  saloon  as  to 
minimize  all  of  the  evils  which  flow  from  the 
saloon,  except  the  evils  which  flow  from  the 
drinking  of  intoxicatinK  beverages.  If  it  is  not 
a  menace  to  the  health,  morals,  welfare,  and 
peace  of  the  public  for  men  and  women  to  drink 
alcoholic  liquors,  it  would  seem  that  the  public 
could  have  no  interest  in  prohibiting  the  sale. 
The  ultimate  purpose  and  end  of  prohibition 
is  to  prevent  the  use  of  liquor  as  a  beverage. 
This  ultimate  end  is  approached  step  by  step, 
and  when  the  preponderant  and  prevailing  mo- 
rality of  the  nation  believes  that  the  public  wel- 
fare demands  the  final  step,  the  way  will  be 
found  to  accomplish  the  end." 

In  the  case  of  State  of  West  Virginia  v. 
Adams  E.xpress  Co.,  219  Fed.  794,  135  C.  C. 
A.  464,  U  R.  A.  1916C,  291,  it  is  said: 

"In  trying  to  comprehend  the  legislative  pur- 
pose in  prohibition  statutes  it  is  important  to 
remember  that  the  ultimate  end  sought  in  pro- 
hibition legislation  is  not  the  prevention  or  re- 
striction of  the  mere  sale  of  intoxicants,  but  the 
prevention  of  their  consumption  as  a  beverage. 
The  sale  being  the  most  usual  and  obvious 
means  by  which  drinking  is  accomplished,  legis- 
lation is  more  often  directed  against  the  sale. 
But  it  is  upon  the  recognized  evil  of  individual 
consumption  as  a  beverage  that  the  right  of  a 
state  under  its  police  power  rests  to  enact  pro- 
hibitive legislation ;  and  in  the  exercise  of  that 
right  it  cannot  be  denied  that  the  state  may  leg- 
islate not  only  against  acts  which  would  consti- 
tnte  a  sale  at  common  law,  but  against  other 
nets  within  its  borders,  such  as  deliveries  by 
common  carriers,  which  tend  to  defeat  or  weak- 
en its  public  policy  of  preventing  the  consump- 
tion of  liquor  as  a  beverage." 

In"  the  case  of  Crowley  v.  Christensen,  137 
U.  S.  87,  11  Sup.  Ct.  13,  34  L.  Ed.  620,  Mr. 
Justice  Field,  delivering  the  opinion  of  the 
court,  called  attention  to  the  contention  that 
as  the  liquors  are  used  as  a  beverage,  and 
the  injury  following  them,  if  taken  in  excess, 
is  voluntarily  Inflicted  and  is  confined  to  the 
party  offending,  their  sale  should  be  without 
restrictions,  the  contention  being  that  what 
a  man  shall  drink,  equally  with  what  he  shall 
eat,  "Is  not  properly  matter  of  legislation," 
and  In  combating  this  contention  said: 

"There  is  in  this  position  an  assumption  of 
a  fact  which  does  not  exist,  that  when  the  liq- 
uors are  taken  in  excess  the  injuries  are  con- 
fined to  the  party  offending.  The  injury,  it  is 
true,  first  falls  upon  him  in  his  health,  which 
the  habit  undermines;  in  his  morals,  which  it 
weakens;  and  in_  the  self-abasement  which  it 
creates.  But,  as  it  leads  to  neglect  of  business 
and  waste  of  property  and  general  demoraliza- 
tion, it  affects  those  who  are  immediately  con- 
nected with  and  dependent  upon  him." 

[7]  Part  of  what  we  have  said  above  and  a 
portion  of  the  extracts  from  the  opinions  de- 
livered In  the  adjudicated  cases  bear  directly 
upon  the  constitutional  right  of  a  citizen  to 


keep  and  possess  intoxicants  for  private  and 
personal  use,  and  still  more  of  what  Is  said 
above  bears  Indirectly  upon  that  question.  By 
the  expression  "constitutional  right,"  as  just 
used,  we  mean  a  right  guaranteed  to  the  citi- 
zen by  the  Constitution  and  so  guaranteed  as 
to  prevent  legislative  Interference  with  that 
right  And  if  what  we  have  said  above,  and 
'What  Is  said  by  other  courts  In  the  extracts 
from  their  judicial  utterances  whldi  we  have 
set  forth,  be  sound,  the  absolute  right  of  an 
Individual  to  receive,  possess,  and  keep  on 
hand  Intoxicating  liquors  for  his  personal 
use,  though  kept  In  his  residence,  does  not 
exist ;  his  right  to  possess  and  keep  alchoUc 
beverages  Is  a  right  subject  to  legislative  re- 
striction, regulation,  and  prohibition.  But 
before  we  leave  this  subject  we  will  call  at- 
tention to  other  Judicial  utterances  bearing 
upon  it  and  other  questions  involved  In  these 
records.  In  the  case  of  United  States  ex  rel 
Zimmerman  v.  Oregon-Washington  R,  etc.,  C!o. 
(D.  0.)  210  Fed.  378,  the  judge  delivering  the 
opinion  said: 

"The  language  of  the  Idaho  statute  is  mani- 
festly broad  enough  to  make  unlawful  all  intra- 
state shipments  of  intoxicating  liquors  (except 
certain  shipments  not  material  here),  although 
intended  for  the  personal  use  of  the  consignee. 
And  in  my  judgment  it  should  be  so  treated  and 
considered  by  a  nisi  prius  court  sitting  in  an- 
other jurisdiction  until  it  is  otherwise  interpret- 
ed by  the  courts  of  Idaho,  and  especially  in  a 
case  where  it  is  sought  by  mandamus  to  compel 
a  defendant  to  violate  the  terms  of  the  statute. 
Nor  am  I  prepared  at  this  time  to  say  that  such 
a  provision  is  unconstitutional.  The  Supreme 
Court  of  the  United  States  held,  in  Mugler  v. 
Kansas,  123  U.  S.  662  [8  Sup.  Ct.  273,  31  I* 
Ed.  205],  that  a  state  might  lawfully  prohibit 
the  manufacture  of  intoxicating  liquors  for  the 
^rscrnal  use  of  the  manufacturer,  if  in  the 
judgment  of  the  lawmaking  power  such  manu- 
facture would  tend  to  cripple  or  defeat  the  effort 
to  guard  the  community  against  the  evils  aris- 
ing from  the  excessive  use  of  sudi  liquors,  and 
that  the  courts  should  not,  upon  their  views 
of  what  is  best  and  safest  for  the  community, 
disregard  the  legislative  determination  of  that 
question.  If,  for  the  reason  stated,  a  state  may 
lawfully  prohibit  the  manufacture  of  intoxicat- 
ing liquors  for  the  personal  use  of  the  manu- 
facturer, why  may  it  not  for  the  same  reason  . 
lawfully  prohibit  the  transportation  thereof  for 
the  individual  use  of  the  consignee?  The  ques- 
tion in  either  case  would  seem  to  be  one  of 
{>u'blic  policy,  the  determination  of  which  be- 
ongs  to  the  lawmaking  power,  and  not  the 
courts.  I  therefore  assume  for  the  purposes  of 
this  case  that  the  laws  of  Idaho  prohibit  the 
intrastate  shipment  of  intoxicating  liquors  in- 
to dry  territory  for  the  individual  use  of  the 
consignee,  and  that  such  legislation  is  valid." 

And  we  may  add  that  the  same  line  of 
reasoning,  when  the  relation  of  keeping  on 
hand  In  a  private  residence  to  the  general 
purpose  of  a  prohibitory  statute  Is  consider- 
ed, leads  to  the  conclusion  that  in  the  exer- 
cise of  the  police  power  the  state  may  con- 
stitutionally enact  a  law  Inhibiting  the  stor- 
ing and  keeping  on  hand  of  a  quantity  of  In- 
toxicants, even  though  they  be  stored  and 
kept  In  a  private  residence  for  the  purpose  of 
I)ersonal  use.  In  the  case  of  Express  Com- 
pany T.  Whittle  (Ala.)  68  SpjJth.  .|6^Ji^a.i^ 
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A.  19160,  278,  the  Supreme  Coart  of  Alabama 
said: 

"If  the  riirht  at  common  law  to  manufacture 
an  intoxicating  liquor  for  one's  own  personal 
use,  out  of  one's  own  materials  by  the  appli- 
cation of  one's  own  personal  effort,  may  be  for- 
bidden by  appropriate  legislation  under  the  po- 
lice power,  as  was  expressly  ruled  in  Mugler  ▼. 
Kansas,  supra,  it  cannot  be  logically  or  sound- 
ly asserted  that  the  receipt  or  possession  of 
more  than  a  specified  qnannty  at  one  time  may 
not  be  forbidden  by  statute,  especially  when  the 
sale  or  other  disposition  of  intoxicants  is  for- 
bidden in  the  state's  effort  to  promote  temper- 
ance and  to  suppress  the  evils  of  intemperance 
by  visiting  its  power  upon  one  of  the  means 
usually  productive  of  intemperance,  vii.  the 
traffic  therein,  or,  as  has  been  before  quoted 
from  our  Marks  end  Carl  Cases,  ante,  to  rem- 
edy the  evil  present  in  'the  use  of  intoxicating 
liquors  as  a  beverage.'  The  power  confirmed  in 
Mugier  V.  Kansas  must  necessarily  comprehend 
the  lesser  manifestation  of  a  like  power  by  regu- 
lating the  quantity  to  be  received  or  possessed 
at  one  time  in  'dry  territory*  in  the  state. 
l!^l^thermore,  it  would  appear  t,o  be  but  the  as- 
sertion of  a  self-evident  truth  to  say  that,  since 
one  may  be  validly,  forbidden  to  sell  his  intoxi- 
cating liquor  to  another,  that  other  may  be 
validly  forbidden  to  buy  the  article  from  him ; 
and,  if  one  may  be  validly  forbidden  to  sell, 
and  necessarily  validly  forbidden  to  deliver,  the 
article  to  another,  that  other  may  be  validly 
forbidden  to  accept  delivery.  As  to  the  seller, 
the  prohibitions  stated  woiUd  operate  upon  him 
and  upon  his  property,  but  not  in  the  sense  or 
with  the  effect  of  infringing  any  constitutional 
right  or  immunity  (Dorman's  Case,  supra  [34 
Ala.  216]);  whereas,  in  the  case  of  the  buyer, 
the  prohibitions  would  oper.ite  in  anticipation, 
iiualifying  his  right,  in  the  interest  of  the  pub- 
lic welfare  as  determined  by  legislative  author- 
ity, to  acfjuire  a  property  interest  in'  the  article 
above  a  defined  quantity  at  one  time." 

See,  In  this  connection,  State  v.  Phillips, 
109  Miss.  22,  67  South.  651,  L.  R.  A.  1915D, 
530.  In  the  case  of  Glenn  v.  Southern  Ex'- 
press  Co.,  170  N.  C.  280,  87  S.  E.  130,  the 
extract  which  we  have  just  taken  and  set 
forth  above  from  the  case  of  Express  Com- 
pany V.  Wlilttle  (Ala.)  69  South.  652,  L.  B. 
A.  1916C,  278,  is  quoted  with  approval.  The 
North  Carolina  court  also,  after  pointing  out 
that  in  the  case  of  Mugler  v.  Kansas,  supra, 
the  Supreme  Court  of  the  United  States  held 
that  it  was  within  the  power  of  tlie  state  to 
prohibit  the  manufacture  of  intoxicating 
liquors  for  one's  own  personal  use,  asks: 
"And,  if  this  may  be  done,  why  may  not  the 
state  limit  the  quantity  which  may  be  re-' 
celved  for  use?"  To  which  we  add,  as  we 
have  done  in  connection  with  anotlier  quota- 
tion at>ore.  the  question:  'Why  cannot  the 
state  limit  the  amount  which  may  be  kept 
on  hand  in  one's  posses.slon  tor  his  personal 
use?  'We  are  of  the  opinion  that.  In  view  of 
the  relation  of  this  question  to  the  public 
good  morals  and  safety,  the  Legislature  may, 
in  the  legitimate  exercise  of  the  police  pow- 
er, say  what  quantity  may  be  kept  or  pos- 
sessed, even  in  a  private  residence  for  per- 
sonal use;  and  In  view  of  the  relation  of  the 
feet  of  keeping  or  having  possession  of  In- 
toxicating liquors  to  the  general  purpose  of 
prohibition  laws,  we  do  not  see  why  it  would 
not  be  competent  for  the  Legislature  to  pro- 


hibit altogether  the  keeping  or  having  In 
one's  possession  any  quantity  of  intoxicating 
liquors. 

It  is  insisted  with  especial  emphasis  that 
section  20  of  the  &ct  of  November  17,  1915, 
Is  unconstitutional  and  void,  on  the  ground 
that  It  is  violative  of  that  provision  of  the 
Fourteenth  Amendment  of  the  Constitution 
of  the  United  States,  whidi  declares  that: 

"No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privil^es  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

The  section  Just  referred  to  reads  as  fol- 
lows: 
"Sec.  20.  Be  it  further  enacted  by  the  aa- 

thorlty  aforesaid,  that  no  property  rights  of 
any  kind  shall  exist  in  said  prohibited  liquors 
and  beverages,  or  in  the  vessels  kept  or  used 
for  the  purpose  of  violating  any  provision  of 
this  act  or  any  law  for  the  promotion  of  tem- 
perence  or  for  the  suppression  of  the  evils  of 
intemperance;  nor  in  any  such  liquors  when  re- 
ceived, possessed  or  stor^  at  any  forbidden 
place  or  anywhere  in  a  quantity  forbidden  by 
law,  or  when  kept,  stored  or  deposited  in  any 

I  place  in  this  state  for  the  purpose  of  sale  or  un- 
lawful disposition  or  unlawful  furnishing  or  dis- 
tribution;  and  in  all  such  cases  the  liquors  and 

!  beverages,  and  the  vessels  and  receptacles  in 
which  such  liquors  are  contained,  and  the  prop- 
erty herein  named,  kept  or  used  for  the  purpose 

j  of  violating  the  law  as  aforesaid,  are  hereby  de- 
clared to  t>e  contraband  and  are  to  lie  forfeit- 

'  ed  to  the  state  when  seized,  and  may  be  order- 
ed and  condemned  to  be  destroyed  after  seizure 
b.v  order  of  the  court  that  has  acquired  juris- 

j  diction  over  the  same,  or  by  order  of  the  judge 
ot  court  after  conviction  when  such  liquors  and 

i  such  property  named  have  been  aeized  for  use 

'  as  evidence." 

I     We  do  not  think  this  section  of  the  act  is 
unconstitutional   for   any  of  the  numerous 
;  reasons  assigned.    It  Is  true  that  it  does  not 
i  provide  for  a  hearing  before  any  Judicial 
'  tribunal  after  seizure  of  the  intoxicating  liq- 
uors kept  in  contravention  of  the  provisions 
of  the  act ;    but,  If  what  we  have  said  in 
ithe  preceding  part  of  this  opinion  is  sound, 
no  hearing  was  necessary  before  the  issu- 
ance of  an   order  by  the  proper  court   for 
the  destruction  of  the  liquors  seized  and  taken 
I  in  accordance  with  the  directions  of  this  act. 
,  The  liquors  on  hand  in  each  case  were  in 
[excess  of  the  amount  which  the  law  allows 
to  be  in  the  possession  of  any  one  person  at 
one  time.     Consequently  its  possession   was 
unlawful.    Under  the  provisions  of  the  law, 
the  person  having  it  in  his  possession  had  no 
.  right  to  keep  it  for  his  personal  use,  nor  for 
,  any  domestic  or  social  purpose.    If  he  could 
'  not  have  it  in  possession,  he  could  not  handle 
'  it ;  and.  of  course,  under  our  law  as  it  stands, 
he  could  not  sell  it.    Without  reference  to  the 
dictum  in  the  statute,  last  referred  to  that 
i  "no  property  rights  of  any  kind  shall   exist 
in  said  prohibited  liquors,"  when  the  terms 
I  of  the  act  which  inhibit  the  selling  and  keep- 
ing of  lliiuors  are  given  their  full  force  and 
'  efTect,  then  the  liquors  no  longer  had  any  of 
I  the  qualities  of  property:  a. thing;  that  can- 
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not  be  kept  for  use  and  cannot  be  sold  has 
none  ot  the  qualities  of  property.  This  con- 
clusion foUows  logically  and  necessarily 
from  onr  holding  valid  the  inhibition  against 
the  keeping  or  possessing  liquors  in  violation 
of  the  terms  of  the  act  If  the  liquors  kept 
in  violation  of  the  terms  of  the  act  lost 
their  qualities  as  property,  the  provision  that 
they  might  be  seized,  condemned,  and  de- 
stroyed violated  no  right  of  the  possessors 
of  the  liquors.  Numerous  cases  might  be  cit- 
ed holding  that  legislative  acts  authorizing 
the  seizure  and  destruction  of  intoxicating 
liquors  kept  in  violation  of  law,  after  notice 
to  and  a  hearing  of  the  claimants,  are  not 
unconstitutional.  And  if  the  having  on  hand 
of  liquors  tn  the  prohibited  quantities,  under 
the  terms  of  the  act  which  .we  are  constru- 
ing, was  only  prima  facie  evidence  of  the 
possession  being  unlawful,  then  it  would  be 
necessary  for  this  act  to  have  provided  for 
a  notice  to  and  hearing  of  the  claimants. 
Properly  construed,  section  20  of  the  act  of 
Kovoniber  17,  1915,  relates  merely  to  liquors 
the  keeping  or  having  possession  of  which  is 
absolutely  unlawful.  And,  that  being  the 
case,  R  hearing  where  it  was  admitted  that 
the  thing  seized  was  liquor  in  quantities  in 
excess  of  that  allowed  by  law  was  entirely 
unnecessary.  Suppose  that  a  hearing  had 
been  had;  what  questions  could  have  been 
raised  before  the  Judge?  If  it  had  been  con- 
tended that  the  liquors  seised  were  not  in- 
toxicating nor  alcoholic,  that  they  did  not 
belong  to  an^  of  the  Inhibited  classes,  or  that 
they  were  not  in  quantity  such  as  to  make 
their  possession  unquestionably  unlawful, 
and  that  they  were  about  to  be  destroyed, 
then  there  would  have  been  subject-matter 
for  a  hearing  and  a  trial.  So  far  as  this 
act  provides  for  the  seizure,  condemnation, 
and  destruction  of  liquors,  it  provides  for 
nothing  more  than  for  the  seizure  and  de- 
struction of  that  which  it  is  absolutely  un- 
lawful to  keep.  And  the  seizure  of  these 
goods  in  the  present  cases,  their  condemna- 
tion, and  the  order  for  their  destruction  vio- 
lated no  constitutional  right.  In  the  case 
of  I^awton  v.  Steele,  152  U.  S.  133,  14  Sup. 
Ct  499,  38  L.  Ed.  385,  it  is  held: 

"The  provision  in  the  statutes  of  New  Tork 
(cLapter  591  of  the  Laws  of  1880,  as  amended 
by  chapter  317  of  the  I/aws  of  1883)  that  nets 
set  or  maiDtained  upon  waters  of  the  state,  or 
on  tbe  shores  of  or  islands  in  such  waters,  In 
violation  of  the  statutes  of  the  state  enacted 
for  the  protection  of  fish,  may  be  summarily  de- 
stroyed by  any  person,  and  that  it  shall  be  the 
duty  of  certain  otlicers  to  abate,  remove,  and 
forthwith  destroy  them,  and  that  no  action  for 
damages  shall  lie  or  be  maintained  against 
any  iierson  tor  or  on  account  of  such  seizure 
or  d^raction,  is  a  lawful  exercise  of  the  police 
power  of  the  state,  and  does  not  deprive  tlie 
citizen  of  his  property  without  due  process  of 
law,  in  violation  of  the  provision  of  the  Consti- 
tution of  the  United  States." 

In  the  opinion  in  that  case  it  is  said: 
"It    is  not   easy   to   draw   the   line   between 
eases  where  property  illegally  used  may  be  de- 
stroyed summarily  and  where  judicial  proceed- 
ings are  necessary   for  its  condemnation.     If 


the  property  were  of  great  value^  aa,  for  in- 
stance, if  it  were  a  vessel  employed  for  smug- 
gling  or  other  illegal  purposes,  it  would  be  put- 
ting a  dangerous  power  in  the  hands  of  a  cus- 
tom officer  to  permit  him  to  sell  or  destroy  it 
as  a  public  nuisance,  and  the  owner  would  have 
good  reason  to  complain  of  such  act,  as  depriv- 
ing him  of  his  proper^  without  due  process  of 
law.  But  where  the  property  Is  of  trifling 
value,  and  its  destruction  is  necessary  to  effect 
the  object  of  a  certain  statute,  we  tbink  it  is 
within  the  power  of  the  I>egislature  to  order 
its  summary  abatement  For  instance,  if  the 
Legislature  should  prohibit  the  killing  of  fish 
by  explosive  shells,  and  should  order  the  car- 
tridges so  used  to  be  destroyed,  it  would  seem 
like  belittling  the  dignity  of  the  judiciary  to  re- 
quire such  destruction  to  be  preceded  by  a  sol- 
emn condemnation  In  a  court  of  justice.  The 
same  remark  might  be  made  of  the  cards,  chips, 
and  dice  of  a  gambling  room." 

As  we  have  pointed  out  above,  the  whisky 
seized  In  these  cases  necessarily  had  no  val- 
ue ;  for  It  could  not  be  kept  for  use,  handled, 
nor  sold.  It  was  deprived  of  all  value  by  the 
terms  of  the  act  which  we  have  upheld ;  and 
the  vessels  In  which  the  liquors  were  con- 
tained were  necessarily  of  but  trifling  value. 

In  certain  of  the  cases  which  we  have  be- 
fore us  it  was  insisted  that  where  intoxicat- 
ing liquors  are  kept  for  i)ersonal  use  in  a 
building  used  exclusively  as  a  dwelling,  not 
for  the  purpose  of  sale  or  disposition  con- 
trary to  law,  but  solely  as  one's  own  personal 
property,  the  inhibitory  terms  of  the  act  did 
not  apply;  and  attention  IS  called  to  the 
last  clause  of  section  2  of  the  act  of  No- 
vember 17,  1915,  which  reads  as  follows: 

"But  this  inhibition  does  not  include,  and 
nothing  in  this  act  shall  affect  tbe  socitd  serv- 
ing of  such  liquors  and  beverages  in  private 
residences  in  ordinary  social  intercourse" 

— and  to  the  language  of  section  7  of  the 
same  act  which  reads  as  follows : 

"That  the  keeping  of  the  liquors  or  beverages, 
or  any  of  them,  mentioned  in  section  1  of  this 
act  in  any  building  not  exclusively  used  for  a 
dwelling,  shall  be  prima  facie  evidence,  that 
they  are  kept  for  sale  or  with  intent  to  dispose 
of  same  contrary  to  the  law." 

Our  reply  to  this  contention  is  that  the 
language  of  section  2  and  section  7,  Just  quot- 
ed, is  to  be  construed  in  pari  materia  with 
section  16  of  the  act  of  November  18,  1916, 
which  makes  it  unlawful  for  any  person 
to  possess  or  have  in  possession  at  one  time 
more  than  the  stated  amount  of  inhibited 
liquors.  The  section  last  referred  to  ren- 
ders it  absolutely  unlawful  to  keep  more 
than  the  stated  amounts  tn  any  place.  It  is 
of  general  application,  not  limited  to  place? 
of  business  nor  public  places,  but  applies 
to  any  place  where  liquors  may  be  kept; 
while  section  2  of  the  act  of  November  17, 
1915,  makes  it  unlawful  for  a  person  to  keep 
on  hand  at  certain  stated  places  any  of  the 
prohibited  liquors  In  any  quantity  whatso- 
ever ;  and  the  language  quoted  from  section 
2  modifies  the  geuei'al  provision  in  the  sec- 
tion preceding  that  section,  by  allowing  liq- 
uors and  beverages  to  be  kept  and  served 
in  private  residences,  without  stating  in 
what  quantities,  but  tbe  limitation  as  to 
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quantity  Is  supplied  In  section  16  of  the  act 
of  November  18,  1015,  and  when  that  quan- 
tity Is  exceeded  the  Uqnors  become  contra- 
band, even  when  kept  In  private  residences. 
Section  7  of  the  act  of  November  17,  1916, 
which  is  also  referred  to,  makes  the  keep- 
ing of  liquors  In  any  quantity  In  a  place  oth- 
er than  a  private  residence  prima  fade  evi- 
dence that  such  liquor  Is  kept  for  sale. 
There  is  no  conflict  In  the  provisions  of  these 
three  sections.  At  first  blush  the  sections 
may  appear  to  be  confusing  In  their  provi- 
sions, but  the  language  in  all  three  sections 
is  easily  reconcilable  and  harmonizes  with 
the  general  scheme  of  the  legislative  acts. 

[4]  There  is  no  merit  in  the  contention  that 
section  20  of  the  act  of  November  17th  is 
unconstitutional,  as  being  in  conflict  with 
article  1,  i  8,  pars.  1  and  3,  of  the  Constitu- 
tion of  the  United  States,  on  the  ground 
that: 

It  "InipaiTS  the  power  of  the  Congress  of  the 
United  States  to  raise  revenue  for  the  support 
of  the  government  thereof,  and  to  regulate  com- 
merce among  the  several  states,  as  hindering 
and  impeding  the  exercise  of  those  powers." 

"It  seems  that  In  the  decision  In  the  case 
of  Clark  Distilling  Co.  v.  Railway  Company 
and  Clark  DistllHng  Co.  v.  Express  Com- 
pany, recently  decided  by  the  Supreme  Court 
of  the  United  States,  242  U.  S.  311,  37  Sup. 
Ct.  180,  61  L.  Bd.  — ,  upholding  the  Webb- 
Kenyon  Act,  the  constitutional  objection  to 
the  Georgia  law,  based  on  the  contention  that 
it  impairs  the  power  of  Congress  over  inter- 
state commerce,  is  disposed  of  adversely  to 
the  plaintiffs. 

[(]  The  point  is  also  made  that  certain 
provisions  of  these  acts  under  consideration 
are  in  the  nature  of  retroactive  laws.  The 
prohibitory  acts  were  passed  on  November 
17  and  November  18, 1915.  They  did  not  be- 
come of  force  until  May  1,  1916,  about  5% 
months  after  their  passage,  and  the  prohibi- 
tory declarations  in  these  laws  did  not  take 
effect  until  then,  and  did  not  seek  to  penalize 
the  keeping  or  having  of  the  prohibited  liq- 
uors prior  to  May  1,  1916.  We  do  not  think, 
therefore,  that  the  law  was  in  any  sense  an 
ex  post  facto  law  or  retroactive  in  Its  nature. 
Questions  involving  similar  principles  have 
been  ruled  before,  but  we  think  the  citation 
of  authorities  for  the  proposition  is  unneces- 
sary. 

[I]  There  is  no  merit  in  the  contention 
that  the  act  of  November  17,  1915,  is  uncon- 
stitutional because  it  contains  matter  differ- 
ent from  what  is  expressed  in  its  title,  In 
that  there  Is  nothing  in  the  title  to  indicate 
that  there  would  be  no  property  rights  in 
liquor  held  and  possessed  by  petitioners  at 
their  dwellings,  and  not  kept  for  the  pur- 
pose of  sale  or  for  the  purpose  of  avoiding 


the  law.  The  title  of  the  act  declares  it  to 
be  an  act,  among  other  things,  to  prevent 
evasions  and  violations  of  certain  laws  of 
Oeorgia  referred  to,  and  to  make  the  en- 
forcement thereof  speedy,  certain,  and  effec- 
tive, which  purposes  are  to  be  accomplished 
In  certain  ways  pointed  out  In  the  title, 
among  them  being  that  of  abolishing  "all 
property  rights  in  said  liquors  and  in  cer- 
tain enumerated  classes  of  physical  objects 
when  kept  or  used  for  the  purpose  of  violat- 
ing said  laws."  And,  as  we  have  already 
pointed  out,  the  keeping  of  liquors  beyond 
certain  quantities,  even  in  dwellings  and  pri- 
vate residences,  was  a  violation  of  the  law. 
Moreover,  the  inhibition  against  keeping  liq- 
uors In  private  dwellings  might  well  have 
been  regarded  by  the  Legislature  as  consti- 
tuting a  part  of  the  measure  necessary  to 
prevent  an  evasion  of  the  prohibitory  laws. 

There  is  no  merit  in  any  of  the  objections 
based  upon  constitutional  grounds,  which  are 
not  specially  dealt  with,  urged  against  the 
validity  of  the  statutes  in  question. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent,  and  ATKIN- 
son,   J.,   dissenting. 

ATKINSON,  J.  (dissenting).    In  so  far  as 
section   20  of  the  act   approved   November 
17,  1915  (Acts  1915,  p.  77),  is  to  be  construed 
as  denying  a  property  right  in  certain  liq- 
uors and  beverages  of  the  kinds  described 
in  section  1  of  the  act,  which  an  individual 
might  have  had  In  those  liquors  in  his  pos- 
session in  this  state  prior  to  May  1,  1916 
(the  date  on  which  the  act  went  into  effect), 
and  in  so  far  as  the  act  on  the  basis  of  such 
denial  of  property  authorized  summary  de- 
struction of  liquors  which  a  person  lawfully 
owned  and  possessed  in  this  state  before  the 
act  went  Into  effect,  and  which  he  continued 
to  keep  after  the  act  went  Into  effect,  that 
part  of  the  act  amounts  to  divesting  an  own- 
er of  his  property  by  le^slatlon,  and  is  vio- 
lative of  those  provisions  of  the  state  and 
federal   Constitutions   which  guarantee  the 
right  of  private  property  and  immunity  from 
retroactive  laws.    What  is  here  said  also  ap- 
plies to  so  much  of  section  16  of  the  act  ap- 
proved November  18,  1915  (Acts  1915,  p.  90), 
as  purports  to  inhibit  the  keeping  on  hand  of 
liquors  for  a  use  not  illegal  prior  to  the 
1st  day  of  May,  1916.     While  the  opinion 
by  the  majority  is  supported  upon  all  other 
propositions  ruled,  no  reason  Is  set  forth  In 
the  opinion  authorizing  a  ruling  contrary  to 
what  is  above  said ;  nor  do  any  of  the  deci- 
sions cited  from  the  Supreme  Court  of  the 
United  States  or  from  this  court  go  to  the 
extent  of  upholding  a  statute  as  drastic  In 
Its  provisions  as  are  those  contained  in  sec- 
tions 20  and  16  of  the  acts  referred  to  above. 
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WILLIAMS  et  al  T.  WILKINSON  COUNTY 

et  al.     (No.  800.) 
(Sopreme  Coart  of  Georgia.     March  1,  1917.) 

(Bytldbu*  hy  the  Court.) 

1.  Taxation  «=»611(1)— Tax  Exkcdtioii— Ik- 
junction— Jubisdiction. 

Petitioners  were  not  entitled  to  the  injunc- 
tiTe  relief  sought,  and  Uie  court  properly  refused 
to  grant  it. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1242.] 

(Additional  Syttabiu  ly  Editorial  Staff.) 

2.  Taxation  <S=s322  —  Place  of  Taxation  — 
DisPvrTE  Between  Counties  —  Statute  — 
"May." 

Under  Civ.  Code  1910,  (  1079,  providing 
that  8  county  claiming  the  right  to  tax  property 
returned  in  another  county  may  apply  to  the 
superior  court  of  the  latter  county,  making  tax- 
payer a  party,  for  direction  aa  to  which  county 
is  entitled  to  tax,  the  word  "may"  is  permis- 
ave,  and  does  not  have  the  mandatory  force  of 
"shall." 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  §  538,  539. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  May.] 

Error  from  Superior  Court,  Twiggs  Coun- 
ty;  J.  L.  Kent,  Judge. 

Suit  for  Injunction  by  W.  C.  Williams  and 
others  against  Twiggs  County  and  Its  Sheriff, 
and  Wilkinson  County  and  its  Sheriff.  Judg- 
ment for  defendants  and  plaintiffs  bring  er- 
ror.  Affirmed. 

W.  0.  Williams  and  other  landowners  filed 
their  petition  against  Twiggs  county  and  Its 
sheriff,  and  Wilkinson  county  and  Its  sheriff, 
alleging  as  follows:  Petitioners  are  owners 
of  lands  lying  near  the  boundary  line  be- 
tween these  two  counties,  which  counties  are 
contiguous.  The  authorities  of  Wilkinson 
county  claim  that  the  lands  in  question  are 
in  that  county,  wbUe  the  authorities  of 
Twiggs  county  maintain  that  they  are  in  the 
latter  county.  From  time  immemorial  up  to 
the  year  1S88  petitioners  and  the  people  of 
the  community  in  which  the  lands  are  locat- 
ed, as  well  as  the  officers  of  the  two  counties, 
believed  the  lands  to  be  in  Twiggs  county. 
The  land  "was  in  fact  in  Twiggs  county,  and 
still  is  in  Twiggs  county."  Up  to  and  includ- 
ing the  year  1896  petitioners  paid  state  and 
county  taxes  on  the  lands  in  and  to  Twiggs 
county,  and  not  to  Wilkinson  county.  Ac- 
cording to  a  survey  made  by  C.  C.  Anderson 
in  the  year  1898,  under  an  executive  order 
given  on  May  11,  1898,  the  lands  were  found 
to  be  in  Wilkinson  coimty.  This  survey  and 
the  executive  order  referred  to  were  void 
and  of  no  effect  as  fixing  the  line  between  the 
conntles  (for  reasons  set  forth  in  the  peti- 
tion) ;  but  petitioners  "were  not  advised  as 
to  these  infirmities  in  said  survey,  and  ac- 
quiesced in  the  Anderson  line  because  the 
county  authorities  of  the  two  counties  did  so, 
and  from  and  after  the  year  1898  up  to  the 


year  1910  returned  said  lands  for  taxatlcm 
and  paid  taxes  in  and  to  said  county  of  Wil- 
kinson." In  1909  the  Governor  of  Georgia 
uuude  an  executive  order  appointing  one 
Robert  to  survey  and  mark  out  the  boundary 
line  between  the  two  counties,  which  he  did, 
and  returned  to  the  office  of  the  secretary  of 
state  a  surrey  and  plat  indicating  the  line, 
known  as  the  Robert  line.  This  survey  locat- 
ed the  lands  in  question  in  Twiggs  county. 
Wilkinson  county  filed  Its  protest  and  excep- 
tions to  the  survey;  and  the  secretary  of 
state,  on  March  8,  1910,  after  hearing  enter- 
ed an  order  determining  the  true  boundary 
Une  between  the  two  counties  to  be  the  line 
established  by  the  Robert  survey,  which  lo- 
cates the  lands  of  petitioners  In  Twiggs  coun- 
ty. Petitioners  are  informed  that  the  au- 
thorities of  Wilkinson  county  claim  that  the 
Robert  line  and  the  proceedings  Just  referred 
to  were  void,  because  the  proceedings  were 
had  under  an  act  of  the  General  Assembly 
they  claim  to  be  unconstitutional;  but  pe- 
titioners were  not  aware  of  this  infirmity.  If 
it  exists,  not  being  skilled  In  the  law,  and  ac- 
quiesced in  the  Robert  survey.  Believing 
that  the  Robert  Une  was  the  true  line,  from 
the  year  1010  to  the  year  1914,  petitioners 
and  their  predecessors  In  title  returned  said 
lands  for  taxation  in  the  county  of  Twiggs, 
and  there  paid  their  taxes,  except  for  the 
year  1914.  The  authorities  of  Wilkinson 
county  knew  this  and  acquiesced  therein,  and 
made  no  effort  to  collect  taxes  upon  said 
lands  until  the  summer  of  1914,  when  the  tax 
collector  of  Wilkinson  county  Issued  execu- 
tions for  double  state  and  county  taxes  upon 
said  lands  for  Wilkinson  county  for  the  years 
1912  and  1913,  and  these  executions  have 
been  levied,  and  in  pursuance  of  the  levy 
the  lands  have  been  advertised  for  sale.  The 
same  authorities  are  threatening  to  proceed 
to  collect  taxes  upon  said  lands  for  the  years 
1910,  1911,  and  1914 :  and  th«  authorities  of 
Twiggs  county  are  about  to  proceed  to  collect 
taxes  upon  these  lands  for  the  year  1914.  Pe- 
titioners are  willing  to  pay  taxes  to  which- 
ever county  is  lawfully  entitied  to  the  same ; 
but  they  submit  that  it  would  be  unjust  and 
inequitable  for  them  to  have  to  pay  the  same 
to  both  counties,  or  to  determine  the  difficult 
legal  constitutional  questions  upon  which 
the  rights  of  the  two  counties  as  to  said  tax- 
es are  to  turn.  They  pray  that  the  two  coun- 
ties and  the  officers  who  are  attempting  to 
enforce  the  tax  executions  be  restrained; 
that  Wilkinson  county  be  required  to  set  up 
in  this  suit  any  claim  which  it  has  to  state 
and  county  taxes  upon  the  said  lands  for  the 
years  1910,  1911,  1912,  and  1913,  against  the 
county  of  Twiggs;  and  that  the  court  de- 
termine to  which  of  said  counties  petitioners 
should  pay  the  state  and  county  taxes  for  the 
year  1914.  Wilkinson  county  and  the  sheriff 
thereof  demurred  to  the  petition,  and  moved 
to  dismiss  the  action,  upon  the  grounds  that 
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Twiggs  county  was  without  Jurisdiction  of 
the  demurrants;  and  that  the  petition  was 
for  interpleader  between  Wilkinson  county 
and  Its  sheriff,  and  Twiggs  county  and  its 
sheriff,  and  was  not  good  as  such.  They  also 
filed  a  plea  to  the  jurisdiction,  and  contended 
that  they  were  Improperly  Joined  as  defend- 
ants with  Twiggs  county  and  Its  sheriff.  The 
judge,  being  of  the  opinion  that  the  superior 
court  of  Twiggs  county  was  without  jurisdic- 
tion of  Wilkinson  coimty  and  its  sheriff,  and 
that  on  the  allegations  of  the  petition  no  sub- 
stantial relief  could  be  granted  against  any 
resident  of  Twiggs  county,  denied  the  in- 
junction. 

John  B.  L.  Smith  and  Grady  G.  Harris, 
both  of  Macon,  for  plalntlSs  in  error.  Har- 
deman, Jones,  Park  &  Johnston,  of  Macpn, 
for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1,2]  We  are  of  the  opinion  that  the  court 
did  not  err  in  refusing  the  injunction  prayed. 
The  plaintiffs  are  not  entitled  to  the  relief 
sought.  They  allege  in  their  petition  that 
the  lands  in  question  are  in  Twiggs  county, 
and  not  in  Wilkinson  county.  Clearly,  then, 
they  are  not  entitled  to  Injunctive  relief 
against  Twiggs  county.  Under  the  allegra- 
tions  of  the  petition  the  authorities  of  that 
county  have  a  right  to  enforce  their  claims  to 
taxes  upon  the  lands  by  the  issuance  of  tax 
executions,  the  levy  thereof  and  the  sale  of 
the  property,  unless  the  owners  come  for- 
ward and  pay  the  taxes.  The  petition  show- 
ing on  its  face  that  the  plaintiffs  bad  no 
right  to  any  substantial  relief  against  Twiggs 
county,  the  superior  court  of  that  county  was 
without  jurisdiction  of  Wilkinson  county  and 
its  sheriff.  All  this  Is  clearly  true  independ- 
ently of  the  act  of  1903  (Acts  1903,  p.  16),  em- 
bodied in  the  Civil  Code,  SJ  1079-1081,  But  it 
is  insisted  by  the  plaintiffs  that  the  dispute 
between  the  two  counties  comes  within  the 
provisions  of  the  sections  Just  referred  to 
providing  for  cases  in  which  "a  county  claims 
to  be  entitled  to  the  return  and  taxation  of 
any  property  returned  or  about  to  be  return- 
ed in  another  county."  In  section  1079  it  is 
provided: 

"If  a  county  claims  to  be  entitled  to  the  re- 
turn and  taxation  of  any  property  returned  or 
about  to  be  returned  in  another  county,  such 
county  may  apply  to  the  superior  court  of  such 
latter  county,  in  a  petition  to  which  the  taxpay- 
er and  all  the  counties  claiming  such  taxes  shall 
1)6  made  parties,  for  direction  and  judRment  as 
to  which  county  is  under  the  law  entitled  to 
such  return  and  taxes,  the  proceeding^  being  in 
all  respects  the  same  as  in  other  suits  in  equity, 
except  that  such  petition  shall  be  for  final  trial 
at  the  first  term  of  the  court,  and  shall,  as  in 
cases  of  injunction,  be  reviewed  by  a  fast  bill 
of  exceptions  to  the  Supreme  Court." 

It  is  urged  by  counsel  for  the  plaintiffs 
tnat  the  provision  just  quoted,  that  in  the 
case  stated  a  "county  may  apply  to  the  su- 
perior court,"  should  be  so  construed  as  to 


make  the  word  "may"  read  "shall,"  tbereby 
making  the  provision  mandatory  np<m  a 
county,  in  the  situation  contemplated  by  the 
law,  and  not  merely  permissive,  to  bring  a 
suit  against  the  county  to  which  returns  of 
property  for  taxation  are  about  to  be  made. 
We  cannot  agree  with  this  contention.  We 
do  not  think  the  word  "may"  should  be  con- 
strued as  having  the  force  of  "shall"  in  the 
provision  of  law  quoted  above.  That  provi- 
sion confers  the  right  upon  a  county,  where 
it  is  abont  to  be  deprived  of  taxes  rightfully 
payable  to  it,  to  have  that  question  settled  as 
between  Itself  and  another  county;  but  it 
should  not  be  so  construed  as  to  put  It  in  the 
power  of  a  landowner  and  taxpayer  to  force 
a  county  into  litigation  for  the  purpose  of 
determining  whether  it  Is  entitled  to  such 
taxes.  To  give  the  act  the  construction  con- 
tended for  might  in  some  cases  force  a  coun- 
ty into  burdensome  and  vexatious  litigation. 
We  think,  therefore,  that  the  court  properly 
refused  the  injunction. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent. 


(19  Ga.  App.  411) 

GBANTVILT^B  OIL  jnLM  v.  HOOANS- 
VILLE  OIL  MILL  CO.     (No.  7657.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  16,  1917.) 

(ByUabua  hy  the  Court.) 

1.  Sales  «=>62,  370-Contraot8— Cohbtbdc- 

HON. 

Where  a  petition  shows  that  by  one  con- 
tract  the  plaintiff  agreed  to  deliver  to  the  de- 
fendant 50  tons  of  cotton  seed  at  a  stated  price, 
and,  by  a  subsequent  contract  with  the  defend- 
ant, obligated  himself  to  furnish  60  tons  of  cot- 
ton seed  at  an  agreed  price,  each  of  the  con- 
tracts must  be  construed  as  entire;  and  no  com- 
pliance with  the  terms  of  either  is  shown  where 
the  allegations  of  the  petition  show  that  the 
seller  tendered  under  the  first  contract  41% 
tons  of  cotton  seed,  and  subsequently,  under 
the  second  contract,  tendered  548/o  tons.  Un- 
der these  facts,  as  disclosed  by  the  plaintiff's 
petition,  the  provisions  of  section  4131  of  the 
Code  of  1910  have  no  application,  as  the  pur- 
chaser had  the  right  to  treat  each  of  the  con- 
tracts as  breached,  and  to  refuse  acceptance  of 
both  tenders.  Brunswig  y.  East  Point  Mill 
Co.,  11  Oa.  App.  9,  74  S.  E.  448;  Cartersville 
Groc.  Co.  V.  Rowland,  17  Ga.  App.  42,  86  S.  E. 
402;  De  Vaufjhan's  Son  v.  Ohio  Pottery  ft 
Glass  Co.,  12  Ga.  App.  50,  76  S.  E.  793;  Green 
V.  Freeman,  126  Ga.  279,  55  S.  B.  45;  Central 
Georgia  Brick  Co.  v.  Carolina  Portland  Cement 
Co.,  136  Ga.  693,  71  S.  E.  1048. 

[Ed.  Note.— For  other  cases,  see  Sales,  CJtnt 
Dig.  §§  171-179,  1085.] 

2.  Sales  «=9370  —  Remedies  or  Seixer  — 

Statute. 
Especially  is  this  tnie,  under  the  facts  of 
this  case,  where  the  petition  shows  on  its  face 
that  the  tender  of  tli6  seed  was  accompanied 
by  a  draft  for  payment  which  included  an  over- 
charpo  of  $343.06.  Kaufman  v.  Austin,  57  Ga. 
87;   Johnson  v.  I^timer,  71  Ga.  470. 

[Ed.  Note— For  other  cases,  see  Sales,  C&tt, 
Dig.  $  lOSo.] 
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8.  Sales  ®=3282  —  Gtjabantt  of  Weiohts  — 

Bbbach. 
The  fact  that  the  contract  may  have  pro- 
vided that  the  weights  were  to  be  guaranteed  by 
the  seller  does  hot  alter  the  rule  here  foUowea 
as  announced  by  numerous  decisions  of  our 
coDrts.  Such  a  provision  would  operate  as  an 
express  warranty  of  the  correctness  pf  the 
weights  of  such  shipments,  but  would  not  re- 
lieve the  seller  from  a  substantial  compliance 
with  the  terms  of  the  contract. 

[X<d.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ff  797,   798.] 

4.  Dkmttbbeb— Bbbob. 

This  case  being  controlled  by  the  rulings 
cited,  we  think  the  judge  erred  in  refusing  to 
sustain  the  demurrer  to  the  petition. 

Error  from  City  Court  of  Newnan;  W.  A. 
Post,  Jadge: 

Action  between  the  Hogansvllle  Oil  Mill 
Oompany  and  the  Orantvllle  Oil  Mills.  Jndg- 
ment  for  the  former,  and  the  latter  brings  er- 
ror.   Reversed. 

Hall  &  Jones,  of  Newnan,  for  plalntUf  in 
error.  W.  G.  Post,  of  Newnan,  for  defendant 
In  error. 

JENKINS,  J.    Judgment  reversed. 

BROYIiES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(19  Qa.  App.  378) 

SOTITnERN  STATES  PHOSPHATE  &  FER- 
TILIZER CO.  V.  CLARK. 

CLARK  V.  SOUTHERN  STATES  PHOS- 
PHATE &  FERTILIZER  CO. 
(Noe.  8219,  8220.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Feb.  16,  1917.) 

(8yUa1tv»  hy  the  Court.) 

L  MoRTQAOES  «=>499— Process  «=3l60— Pe- 
tition TO  FOBECLOSE— HnXK  ABSOLUTE— AF- 
FIDAVIT or  Illegality— Pabtieb. 
Where  the  entry  of  service  of  a  rule  nisi 
Issued  on  a  petition  to  foreclose  a  mortgage  on 
realty  purports  to  be  slinied  by  one  assuming 
to  act  ss  a  deputy  sheriff,  and  an  afBdavit  of 
illegality  is  interposed  to  the  levy  of  the  exe- 
cution issuing  upon  the  rule  absolute  based  upon 
such  service,  which  aUeges  that  the  person  pur- 
porting to  act  as  a  deputy  sheriff  was  not  in 
fact  socb  an  oflScer,  and  traverses  Iiis  return,  the 
sheriff  and  the  person  making  the  return  as  a 
deputy  sheriff  must  both  be  made  parties  to  the 
traverse,  and  where  both  are  not  made  parties, 
there  is  no  such  attack,  upon  the  return  as 
would  justify,  under  the  law,  a  judgment  setting 
it  aside,  and  on  motion  such  a  ground  of  il- 
legality should  be  dismissed. 

(a)  The  sheriff  and  the  sureties  on  his  official 
bond  are  vitally  interested  in  the  question  raised 
by  a  traverse  to  a  return  made  by  one  purport- 
ing to  act  as  bis  deputy,  and,  in  the  absence  of 
a  proper  traverse,  to  which  not  only  the  deputy 
sheriff  making  the  return  but  also  the  sheriff 
himself  is  made  a  party,  the  return  cannot  be 
brought  into  question. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1478-1485 ;  Process,  Cent.  Dig.  S 
223.] 


2.  MoBTOAOEs  $s3442— Rttlk  Nisi— Rbtubn— 

TeBM   OF   COUET. 

Where  quarterly  terms  of  the  superior  court 
in  a  particular  county  are  provided  for  by  law, 
and  a  rule  nisi  on  a  petition  to  foreclose  a  mort- 
gage on  realty  is  granted  at  one  term,  and  the 
first  day  of  the  next  regular  succeeding  term 
will  occur  within  less  than  three  months  after 
the  grant  of  the  rule  nisi,  it  should  be  made  re- 
turnable to  the  first  term  thereafter  for  which 
lawful  service  can  be  had,  or  the  next  term  but 
one. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1301.] 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L,  Kent,  Judge. 

Suit  by  the  Southern  States  Pbospbate  & 
Fertilizer  Company  to  foreclose  a  mortgage 
against  Mrs.  Essie  Clark.  Rule  absolute 
granted,  and  a  mortgage  fi.  fa.  Issued  and 
levied,  and  defendant  Qled  an  affidavit  of 
illegality,  which,  after  the  overruling  of  a 
motion  to  strike,  was  sustained  in  part  and 
denied  In  part.  'Plaintiff  brings  error,  and 
defendant  filed  a  cross-bill  of  exceptions.  Re- 
versed on  the  main  bill  of  exceptions,  and 
affirmed  on  the  cross-bill  of  exceptions. 

Ira  S.  Chappell,  of  Dublin,  for  plaintiff  in 
error.  J.  S.  Adams,  of  Dublin,  for  defend- 
ant In  error. 

WADE,  C.  J.  The  act  creating  the  Dublin 
judicial  circuit  (Acts  of  1911,  p.  81)  provides 
that  superior  courts  shall  be  held  in  the 
county  of  Laurens  on  the  "fourth  Mondays  In 
January,  two  weeks;  fourth  Mondays  In 
April,  two  weeks;  fourth  Mondays  in  July, 
two  weeks;  fourth  Mondays  in  October,  two 
weeks."  As  appears  from  the  agreed  state- 
ment of  facts  in  the  bill  of  exceptions,  the 
Southern  States  Phosphate  &  Fertilizer  Com- 
pany filed  at  the  January  term,  1914,  of  Lan- 
rens  superior  court  its  petition  to  foreclose 
a  mortgage  against  Mrs.  Essie  Clark  on  cer- 
tain realty  therein  described.  The  petition 
was  filed  on  January  28,  1914,  and  on  the 
same  day  a  rule  nisi  was  signed  and  Issued 
by  the  presiding  judge,  which  required  the 
defendant  to  pay  Into  court  the  principal, 
interest,  etc.,  by  the  first  day  of  the  July 
term,  1914,  of  said  -court,  or  to  show  cause, 
etc.,  why  the  same  should  not  be  done.  This 
petition  and  rule  nisi  were  served  personal- 
ly on  Mrs.  Essie  Clark  on  January  29,  1914, 
the  entry  of  service  thereon  being  as  fol- 
lows: 

"Georgia,  Laurens  county.  I  have  this  day 
served  a  copy  of  within  petition  and  nisi  person- 
ally on  Mrs.  Essie  Clark.  This  January  29, 
1914,  J.  W.  Couey,  Deputy  Sheriff." 

It  Is  further  recited  In  the  bill  of  excep- 
tions that  a  rule  absolute  was  granted  on 
August  8,  1914,  during  the  regular  July  term 
of  Laurens  superior  court,  and  on  September 
11,  1914,  a  mortgage  fi.  fa.  was  issued  there- 
on by  the  clerk  of  said  court,  which  was 
duly  levied  by  the  sheriff  of  Laurens  county 
on  June  7,  1915.  From  the  record  It  ap- 
pears that  an  affidavit  of  illegality  was  filed 
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by  the  defendant  on  June  17,  191S,  upon  the 
following  grounds: 

(1)  That  she  "was  never  served  with  any  pro- 
cess, nisi,  or  copy  of  nisi,  or  notice  of  the  pend- 
ency of  the  suit  whereon  said  execution  is  based, 
nor  did  she  waive  service,  nor  did  she  appear  in 
or  defend  said  suit";  (2)  "the  said  execution  is- 
sued illegally  and  is  proceeding  illegally  for  the 
reason  the  petition  aslilng  that  the  mortgage  be 
foreclosed  was  filed  at  the  January  term,  1914, 
of  Laurens  superior  court,  and  the  rule  nisi, 
calling  upon  the  defendants  to  pay  said  money 
into  court,  was  returnable  to  the  Jnly  term, 
1914,  of  Laurens  superior  court,  whereas  under 
the  law  the  petition  aslring  for  the  foreclosure, 
having  been  filed  at  the  regular  January  term, 
1914,  of  the  superior  court,  should  have  been 
returned  to  the  next  term  of  Laurens  superior 
court,  and  the  next  term  of  Laurens  superior 
court  after  said  petition  was  filed,  and  after  said 
rule  nisi  issued,  was  the  April  term,  1914,  of 
Laurens  superior  court,  and  said  nisi  calling  up- 
on the  defendant  to  pay  into  court  on  the  first 
day  thereof  at  the  April  term,  1914,  of  Laurens 
superior  court,  whereas  it  called  upon  the  de- 
fendant to  pay  into  court  on  the  first  day  there- 
of of  the  July  term,  1914";  and  (3)  because, 
"said  execution  issued  illegally  and  is  proceeding 
by  levy  upon  deponent's  property  illegally,  for 
the  reason  the  superior  court  of  Laurens  county 
as  is  at  present  constituted  has  no  jurisdiction 
or  power  to  foreclose  a  mortgage  in  the  statu- 
tory form  and  in  the  manner  and  method  in 
which  the  plaintiff  undertook  to  foreclose  its 
mortgage,  for  the  reason  there  are  four  terms 
of  Laurens  superior  court,  convening  every  three 
months,  and  it  is  impossible  to  comply  with  the 
law  with  reference  to  the  foreclosure  of  mort- 
gages, for  the  _  reason  that  the  law  prescribes 
that  the  rule  nisi  shall  be  personally  served  up- 
on the  defendant  at  least  three  months  before 
the  next  term  of  the  court  after  which  the  same 
is  filed  or  served  by  publication  once  a  month 
for  four  months,  and  consequently  there  can  be 
no  service  by  either  of  the  methods  pointed  out 
by  law,  for  the  reason  that  three  full  months 
did  not  intervene  between  either  of  the  said 
courts,  unless  the  court  should  adjourn  on  the 
first  day,  which  it  did  not  do  at  the  January 
or  July  term,  1914." 

The  afOdavlt  of  illegality  further  stated 
that  the  entry  of  the  sheriff  showed  that  the 
defendant  had  been  served  on  January  29, 
1914,  and  this  entry  she  traversed  and  de- 
clared to  be  untrue,  but  asserted.  In  the  fifth 
ground  that  If  the  entry  was  correct,  the 
execution  was  proceeding  Illegally,  and  issued 
illegally  because — 

"the  April  term  of  Laurens  superior  court,  1914, 
convened  on  the  27th  day  of  April.  1914,  less 
than  three  months  from  the  time  of  the  illegal 
service  upon  her  of  the  rule  nisi  in  said  case, 
and  the  said  April  term  is  the  [term  of]  court 
referred  to  in  section  3276  of  the  Civil  Code 
of  1910  as  the  one  at  which  the  money  is  direct- 
ed to  be  paid  by  the  defendant  'on  or  before  the 
first  day  of  the  next  term  immediately  succeed- 
ing the  one  at  which  surh  rule  is  granted,'  and 
said  rule  having  been  granted  at  the  January 
term,  the  next  court  immediately  succeeding  was 
the  April  term,  and  the  service  perfected  upon 
her,  if  it  was  a  service,  was  less  than  three 
months  prior  to  the  convening  of  the  said 
April  term." 

The  defendant  further  alleged  that  she 
did  not  owe  the  debt  secured  by  the  mort- 
gage upon  which  the  rule  absolute  issued, 
and  that  her  trarerse  to  the  entry  of  the  of- 
flcer  on  the  original  petition  and  rule  nisi 
was  made  at  the  first  term  after  her  atten- 


tion was  directed  thereto,  and  since  she  had 
acquired  knowledge  either  that  the  said  en- 
try  appeared  or  that  a  rule  absolute  had  been 
secured.  On  October  26,  1915,  an  amend- 
ment to  the  original  affidavit  of  illegality 
was  offered  by  the  defendant  and  allowed  by 
the  court.  This  amendment  set  up  that  the 
defendant  had  never  been  legally  served  with 
the  rule  to  foreclose  the  mortgage,  for  the 
reason  that  J.  W.  Couey,  who  purported  to 
sign  the  entry  of  service  as  deputy  sheriff  of 
Laurens  county,  was  not  in  fact  an  officer  of 
the  county  of  Laurens,  authorized  under  the 
law  to  serre  the  same,  and  that  the  said 
process  had  never  been  served  .upon  ber  by 
the  sheriff  of  Laurens  county,  or  by  any 
legally  authorized  deputy  of  Laurens  county, 
who  had  authority  to  serve  the  same;  that 
the  entry  on  the  original  rule  to  foreclose  the 
mortgage  showed: 

"That  it  was  served  by  J.  W.  Couey,  deputy 
sheriff,  and  that  at  the  time  she  filed  her  orig- 
inal affidavit  she  did  not  know  that  J.  W.  Couey 
was  not  a  deputy  sheriff  authorized  by  law  to 
serve  processes,  ai^d  for  that  reason  she  did  not 
malce  the  charge  in  her  original  affidavit,  but 
that  knowledge  of  the  fact  that  he  was  not  an 
authorized  officer  to  serve  the  process  came  to 
her  knowledge  only  to-day,  and  consequently 
she  did  not  omit  the  facts  set  forth  in  this 
amendment  for  delay,  nor  does  she  now  offer 
said  amendment  for  delay,"  but  that  "she  could 
not  have  ascertained  at  the  time  she  filed  ber 
original  affidavit  of  illegality  that  the  said  Couey 
was  not  an  officer  authorized  by  law  to  serve 
the  said  process,  but  took  it  for  granted  that  his 
entry  of  service,  in  which  it  was  stated  that 
he  served  it  as  deputy  sheriff,  was  correct,  antil 
she  ascertained  to  the  contrary,  as  aforesaid." 

The  agreed  statement  of  facts  in  the  bUI 
of  exceptions  further  recites  that: 

"The  said  J.  W.  Couey  was  a  regularly  ap- 
pointed and  sworn  bailiff,  serving  at  the  Janu- 
ary term,  1914,  of  Laurens  superior  court,  and 
at  the  tune  of  said  service  said  court  was  in 
session;  that  said  bailiff,  J.  W.  Couey,  was 
specially  directed  by  J.  J.  Flanders,  the  regular 
sheriff  of  Laurens  county,  to  serve  this  particu- 
lar process  on  Mrs.  Essie  Clark." 

Counsel  for  the  plaintiff  moved  to  dismiss 
the  affidavit  of  illegality,  upon  the  ground 
that  while  the  entry  of  the  officer  making  tl» 
return  of  service  had  been  traversed,  neither 
the  officer  making  the  return  nor  the  sheriff 
under  whom  he  was  acting  had  been  made  a 
party  to  the  ease.  The  court  overruled  tWs 
motion,  and  refused  to  strike  the  affidavit  of 
illegality  upon  this  ground,  and  to  this  ml- 
Ing  the  plaintiff  excepted.  The  court  thai 
rendered  Judgment  sustaining  the  affidavit  of 
illegality  on  the  ground  that  the  officer  mak- 
ing the  return  of  service  was  a  common  bail- 
iff of  the  court,  and  not  a  sheriff  or  sheriff's 
deputy,  and  was  without  authority  to  serve 
the  said  process;  and  to  this  ruling  the 
plaintiff  excepted.  The  court  further  render- 
ed Judgment  against  the  affidavit  of  illegality 
so  far  as  related  to  the  grounds  therein  stat- 
ed that  there  could  be  no  legal  foreclosure  of 
a  mortgage  on  realty  in  a  court  having  four 
terms  a  year,  as  in  the  superior  court  of  Lau- 
rens county.   The  plaintiff  thereupon  brooj^ 
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the  case  to  this  court;  and  the  defendant  fil- 
ed a  cross-bill  of  exceptions,  assigning  error 
cm  the  refusal  of  the  court  to  sustain  her  affi- 
davit of  illegality  for  the  reasons  set  out  in 
the  second,  third,  and  fifth  pounds  thereof. 
[1]  Where  service  of  process  Is  effected  or 
a  levy  is  made  by  one  who  assumes  to  act  as 
an  officer  having  authority  to  make  such 
service  or  levy,  the  service  or  levy  Is  good 
even  though  the  appointment  or  qualification 
of  the  person  purporting  to  act  as  such  offi- 
cer he  irregular;  since  his  acts  would  be 
those  of  a  de  facto  officer.  Twiggs  v.  Hard- 
wick.  61  Ga.  272 ;  Hinton  v.  Idndsay,  20  Oa. 
746  <?,  4) ;  Gunn  ▼.  Tackett,  67  Ga.  725;  OU- 
ver  V.  Warren,  124  Ga.  549,  650,  53  S.  E.  100, 
4  li.  R.  A.  (N.  S.)  1020,  110  Am.  St.  Rep.  188. 
It  is  quite  different,  of  course,  where  the  per- 
son purporting  to  act  as  an  officer  does  not 
assume  to  act  as  the  particular  officer  having 
authority  in  the  particular  case.  Hartshocn 
V.  Bank  of  Gough,  15  Ga.  App.  167,  171,  82 
8.  E.  805.  The  return  of  one  purporting  to 
act  as  an  officer  having  authority  to  execute 
the  particular  process  or  do  the  particular 
thing  stated  In  the  return  Is  prima  facie  pre- 
sumed to  have  been  made  by  authority,  and 
when  the  record  shows  a  valid  return  of 
service  and  it  becomes  necessary  to  resort 
to  extrinsic  testimony  to  show  that  there  has 
been  no  service,  or  that  the  service  was  for 
any  reason  invalid,  the  return  must  be  duly 
traversed;  and  where  made  by  a  deputy 
sheriff — 

"both  the  sheriff  and  the  deputy  sheriff  mast  be 
made  parties  to  the  traverse."  Bell  v,  N.  O.  & 
S.  E.  B.  Co.,  2  Ga.  App.  812, 816, 50  S.  B.  102, 

"The  mie  that  the  officer  making  the  re- 
turn is  a  necessary  party  to  the  traverse  has 
been  announced  in  many  cases  by  our  Su- 
preme Court,  and  also  in  several  cases  by  this 
court.  In  CBryan  v.  Calhoun,  68  Ga.  216,  it 
is  said  that  where  there  is  a  return  by  the  of- 
ficer, 'If  the  defendant  intends  to  attack  the 
verity  of  such  return,  be  must  take  steps  by  fil- 
ing a  traverse  thereto  and  by  order  to  make 
the  sheriff  a  party;'  and  the  court  assigns  as 
a  reason  therefor  that  the  sheriff  and  his  securi- 
ties on  his  official  bond  have  a  valid  interest  in 
the  question  raised  by  the  traverse  to  his  re- 
turn, and  should  have  an  opportunity  to  be 
heard  on  the  issue  so  made  by  the  defendant 
In  Southern  Gxpress  Co.  v.  National  Bank  of 
Tifton,  4  Ga.  App.  309,  61  S.  B.  857,  it  is 
said  that  where  the  return  of  the  ofBcer  shows 
legal  service,  it  can  only  be  attacked  by  a 
traverse  filed  thereto,  'to  which  the  officer  mak- 
ing the  entry  is  a  necessary  i)arty.'  In  O'Con- 
neU  V.  Friedman,  118  Ga.  831,  45  S.  B.  668, 
there  was  in  the  traverse  no  prayer  that 
the  officer  making  the  entry  should  be  made  a 
party,  and  the  record  did  not  disclose  that  he 
was  given  any  notice  of  the  filing  of  the  trav- 
erse; and  the  Supreme  Court  held  that  'there 
was  therefore  no  error  in  striking  the  traverse." 
In  Southern  Railway  Co.  v.  Cook,  106  Ga.  452, 
32  S.  Bi  585,  it  was  said:  'Another  ground  of 
the  motion  complained  of  the  court's  disallowing 
a  traverse  of  the  entry  of  service,  which  had 
been  filed  by  the  defendant.  It  does  not  appear 
from  the  record  that  the  sheriff  who-  made  the 
entry  was  made  a  i)arty  to  this  traverse,  or 
that  any  notice  of  its  filing  was  given  him. 
This  alone  was  a  sufficient  reason  for  disallow- 
ing the  traverse.'     In  Elder  t.  Cozart,  69  Ga. 


202,  it  was  said:  'It  has  been  repeatedly  ruled 
that  the  return  of  the  sheriff  is  conclusive,  un- 
less traversed,  and  that  the  sheriff  should  be  a 
party  to  the  traverse,  and  that  it  must  be  made 
at  the  next  term  after  notice  of  the  entry.'  In 
Sanford  v.  Bates,  09  Ga.  146,  26  S.  E.  35,  it 
was  held  that  the  truth  of  the  return  of  service 
entered  upon  a  declaration  by  a  sheriff  'cannot 
be  called  in  question  without  traversing  the  re- 
turn and  making  the  officer  a  party  to  the 
traverse.  •  •  •  In  the  absence  of  such  trav- 
erse the  entry  of  the  service  is  conclusive.' " 
Georgia  By.  &  Power  Co.  v.  Davis,  14  Ga.  App. 
700,  793,  704,  82  S.  E.  387,  389. 

Quoting  further  from  the  decision  In  the 
same  case,  this  court  said  that: 

"Where  the  officer  making  the  return  is  not 
made  a  party  to  the  traverse  thereof,  there  is 
no  such  attack  made  upon  the  return  as  would 
justify,  under  the  law,  a  judgment  setting  it 
aside." 

And,  further,  that: 

"The  statute  providing  for  attack  by  traverse 
on  an  entry  of  service  by  an  officer,  being  ii^ 
derogation  of  the  common  law,  as  stated  above, 
must  be  strictly  construed,  and  since  our  Su- 
preme Court  has  repeatedly  declared  that  in 
order  to  make  such  a  traverse  good,  the  officer 
uiust  be  made  a  party,  or  otherwise  the  return, 
if  valid  and  sufficient  on  its  face,  is  conclusive, 
it  follows  that  where  such  legal  traverse  is  not 
made,  the  return  stands  as  if  no  attack  there- 
on was  attempted,  conclusive  on  the  parties, 
since  nothing  could  be  done  on  an  insufficient 
traverse  to  bring  the  verity  of  the  officer's  re- 
turn in  question  or  to  destroy  its  vital  force  and 
effect" 

In  Bawllngs  v.  Brown,  16  Ga.  App.  162, 
82  S.  B.  803,  this  court  again  held: 

"Where  an  entry  of  service  purports  to  have 
been  made  by  a  deputy  sheriff,  the  sheriff,  as 
well  as  the  deputy  sheriff,  should  be  made  a  par- 
ty to  the  traverse." 

And  in  Producers'  Naval  Stores  Co.  v. 
Brewton,  00  S.  R  735,  It  was  held  that: 

"When  the  sheriff  is  not  made  a  party,  as 
well  as  the  deputy  who  made  the  return,  'there 
is  no  such  attack  made  upon  the  return  as 
would  justify,  under  the  law,  a  judgment  setting 
it  aside.' " 

See,  also,  Wilkes  v.  Branch,  90  S.  R  722; 
Lamb  v.  Dozier,  55  Ga.  677;  Slndall  v.  Thack- 
er,  66  Oa.  62 ;  Sanford  t.  Bates,  99  Ga.  145, 
25  S.  B.  36. 

As  was  held  in  O'Connell  Bros.  v.  Fried- 
man Co.,  118  Ga.  831,  45  S.  E.  668,  where 
there  Is  in  the  traverse  to  the  return  of  an 
officer,  which  appears  vaUd  on  its  face,  no 
prayer  that  the  officer  making  the  entry  be 
made  a  party,  and  the  record  fails  to  dis- 
close that  he  was  given  any  notice  of  the 
filing  of  the  traverse,  there  is  no  error  in 
striking  the  traverse. 

In  this  case,  it  does  not  appear  from  the 
record  that  either  the  sheriff  or  his  deputy 
was  In  any  way  notified  of  the  pendency  of 
the  traverse  to  the  return  of  service.  It  is 
true  that  in  the  agreed  statement  of  facta 
incorporated  in  the  bill  of  exceptions  it  is  re- 
cited that  J.  W.  Couey,  who  signed  the  re- 
turn as  a  deputy  sheriff,  was  not  in  fact  such 
a  deputy,  but  was  a  bailiff  appointed  during 
the  term  of  the  court,  and  specially  directed 
by  the  sheriff  to  serve  this  particular  paper 
on  the  defendant  Mrs.  Essie  Clark;  but  no 
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statement  of  facts  agreed  to  by  the  plaintiff 
and  tbe  defendant  in  the  lower  conrt  could 
possibly  afTect  the  rights  or  liabilities  of  tbe 
sheriff  or  his  deputy,  and  consequently  tbe 
recitals  in  the  bill  of  exceptions  could  not 
supply  the  omission  to  make  the  sheriff  and 
his  deputy  parties  to  the  traverse.  Section 
6666  of  the  Civil  Code,  provides  that: 

"The  entry  of  the  sheriff  or  any  oflBcer  of  the 
court,  or  his  deputy,  may  be  traversed  by  the 
defendant  at  the  first  term  after  notice  of  such 
entry  is  had  by  him,  and  before  pleading  to  the 
merits ;  but  this  shall  not  deprive  tbe  defendant 
of  his  right  of  action  against  the  sheriff  for  a 
false  return." 

In  O'Bryan  &  Bros.  v.  Calhoun,  68  Ga.  215, 
the  Supreme  Court,  in  holding  that  where 
there  is  no  return  by  an  officer,  "If  the  de- 
fendant Intends  to  attack  the  verity  of  such 
return,  be  must  take  steps  by  filing  a  trav- 
erse thereto  and.  by  order  to  make  the 
sheriff  a  party,"  assigns  as  a  reason  for  this 
ruling  that  the  sheriff  and  his  sureties  on 
his  ofBclal  bond  have  a  vital  interest  In  the 
question  raisod  by  the  traverse  to  his  return, 
and  should  have  an  opportunity  to  be  heard 
on  the  issues  bo  made  by  the  defendant.  It 
Is  true  that  the  plaintiff  and  tbe  defendant 
agreed  that  the  return  of  service  purporting 
to  have  been  made  by  J.  W.  Couey,  as  a 
deputy  sheriff  of  I^aurens  county,  was  not  in 
fact  made  by  a  deputy  sheriff,  and  that 
Couey  had  no  authority  to  act  as  a  deputy 
sheriff,  but  to  this  agreement  neither  the 
sheriff  nor  Coney,  who  purported  to  act  as 
his  deputy,  are  parties.  It  is  clear,  there- 
fore, that  upon  motion  the  court  should  have 
stricken  from  the  affidavit  of  Illegality  In- 
terposed the  grounds  setting  up  a  lack  of  serv- 
ice, and  the  traverse  to  the  return  of  the 
officer,  which  was  valid  on  Its  face,  no  steps 
being  taken  or  attempte^l  to  make  tbe  sheriff, 
and  the  officer  making  the  return  as  bis 
deputy,  a  party  to  the  proceeding ;  for  since 
the  duty  devolved  upon  the  sheriff  to  serve 
the  process  himself,  or  have  It  properly  serv- 
ed by  some  other  officer  having  authority  to 
effect  legal  service  thereon,  opportunity 
should  bavc  been  afforded  him,  as  a  party  in- 
terested, to  defend  his  official  acts,  and  to  be 
heard  on  the  question  whether  the  person 
shown  by  the  record  to  have  been  specially 
selected  by  him  to  serve  this  particular 
process,  and  who  had  actually  served  it,  was 
competent  to  perform  this  duty ;  for  if  tbe 
sheriff  selected  an  incompetent  person  to  per- 
form this  service,  he  thereby  incurred  liabil- 
ity in  the  event  loss  was  occasioned  to  the 
plaintiff ;  and  if,  on  tbe  other  hand,  the  per- 
son selected  by  him  to  dt-scharge  for  blm  this 
particular  duty  was  legally  competent  to  act, 
no  such  linbillty  arose. 

It  Is  therefore  unnecessary  in  order  to  de- 
termine the  question  raised  by  the  main  bill 
of  exceptions,  that  we  decide  whether  or  not 
a  bailiff,  appointed  to  serve  the  court  during 
Its  session  and  sworn  to  take  all  juries  com- 
mitted to  bis  charge  during  the  term  to  tbe 


Jury  room  or  some  other  private  and  con- 
venient place,  etc.,  and  to  "discbarge  all  other 
duties  which  may  devolve  upon"  him  as  a 
bailiff,  to  the  best  of  his  skill  and  knowl- 
edge (Civil  Code,  S  4990),  is  or  is  not  an 
officer  who,  during  the  term  of  the  court  at 
which  he  was  appointed  to  act,  might,  b> 
direction  of  the  sheriff,  serve  processes  of  the 
court,  or  serve  the  particular  process  npon 
which  Judgment  was  rendered  In  this  case. 
Nor  is  It  necessary  to  determine  whether  or 
not  a  sheriff  migiht,  by  requesting  sadi  a 
bailiff  to  serve  a  particular  process,  thus  ap- 
pcdnt  a  deputy  sheriff  by  parol  (Matthls  v. 
Pollard,  3  Ga.  1),  notwithstanding  he  could 
not  legally  appoint  a  bailiff  to  perform  the 
general  business  of  his  office  (McGuffie  v. 
State,  17  Ga.  497,  498).  The  court,  therefore, 
erred,  as  stated  above.  In  declining  to  strike 
the  particular  ground  of  tbe  affidavit  of  Il- 
legality based  upon  the  failure  of  tbe  defend- 
ant .to  make  the  sheriff  and  his  deputy  par- 
ties to  the  proceedings,  and  in  thereafter  sus- 
taining the  affidavit  of  illegality  upon  the 
ground  that  the  service  was  made  by  one 
without  authority,  since  the  sole  issue  upon 
which  the  court  sustained  the  affidavit  of  il- 
legality had  not  been  brought  before  tbe 
court  for  consideration  In  tbe  only  manner 
provided  by  law. 

[2]  2.  Section  3276  of  the  Civil  Code  of 
1910,  which  provides  bow  mortgages  may  be 
foreclosed  on  realty,  says  that  the  person 
applying  and  entitled  to  foreclose  such  a 
mortgage — 

"shall  by  bimself  or  his  attorney,  petition  to  the 
superior  court  of  the  county  wherein  tbe  mort- 
gaged property  may  be,  wUch  petition  sliaU 
(joutain  a  statement  of  the  case,  the  amount 
of  the  petitioner's  demand,  and  a  description 
of  the  property  mortgaged ;  whereupon  the  court 
shall  grant  a  rule  directing  the  principal,  in- 
terest, and  costs  to  be  paid  into  court  on  or  bo- 
fore  toe  first  day  of  the  next  term  immediately 
succeeding  the  one'  at  which  such  rule  is  grnnt- 
c();  which  rule  shall  be  published  once  a  month 
for  four  months,  or  served  on  the  mortgagor,  or 
his  special  agent  or  attorney,  at  least  three 
months  previous  to  the  time  at  which  the  mon- 
ey is  directed  to  be  paid  into  court,  as  afore- 
said." 

It  Is  obvious,  where  quarterly  terms  of  tbe 
superior  court  are  held,  that  when  a  rule 
is  applied  for  and  obtained  during  one  term 
of  the  court,  "directing  the  principal,  inter- 
est, and  costs  to  be  paid  into  conrt  on  or 
before  the  first  day  of  the  next  term  im- 
mediately succeeding  the  one  at  which  such 
rule  is  granted,"  the  rule  could  not  be  pntH 
lished  in  time  for  the  next  succeeding  term, 
and  generally  it  would  be  impossible  to  serve 
tbe  mortgagor  or  his  attorney — 
"at  least  three  months  previous  to  the  time 
[on  or  before  the  Gi-st  day  of  the  next  term]  at 
which  the  money  is  directed  to  be  paid  into 
court." 

The  service  required  must  either  be  per- 
sonal or'  by  publication.  Leaving  a  copy 
at  the  defendant's  residence  will  not  suf- 
fice (Dykes  v.  McClung,  74  Ga.  382;  Meeks 
V.  Johnson,  75  Ga.  629,  630),  nor  will  servioa 
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by  an  onofflclal  person  b«  legal  (Falvej  t. 
Jones,  80  6a.  190,  4  S.  B.  264). 

Quarterly  terms  being  proylded  for  in 
the  act  creating  the  Dublin  Judicial  circuit 
(Acts  of  1911,  p.  81),  it  is  apparent  tliat  if 
section  3276  be  construed  In  connection  tbere- 
wltb,  In  accordance  witb  tbe  contention  of 
counsel  for  tbe  defendant,  who  is  the  plain- 
tiff In  error  In  the  cross-bill  of  exceptions, 
the  effect  would  be  to  repeal  section  3276 
of  the  CItII  Code,  so  far  as  the  statutory 
foreclosure  of  mortgages  on  realty  in  the 
county  of  Laurens  was  originally  authorized 
thereunder,  since  it  would  be  absolutely  im- 
possible ever  to  put  into  effect  the  provi- 
sions of  section  3276,  authorizing  service  by 
publication  for  four  months,  and  it  would 
be  practically  impossible,  except  in  very  rare 
instances,  to  effect  service  of  process  issued 
"under  the  provisions  of  that  section  three 
months  before  the  first  day  of  the  next  term 
Immediately  succeeding  the  term  at  which 
the  rule  nisi  was  granted. 

In  the  act  of  1911,  which  created  the  Dub- 
lin Judicial  circuit,  there  Is  nothing  that 
even  tends  to  suggest  an  Intention  on  tbe 
part  of  the  Legislature  to  reiieal  any  of  the 
provisions  of  section  3276 ;  and,  without  con- 
sidering whether  such  a  general  law  as  is 
embodied  in  that  section  could  properly  be 
repealed  by  an  act  having  a  local  application 
only,  it  may  be  said  that: 

"Repeals  by  implication,  however,  are  not  fa- 
vored; and  it  is  only  in  so  far  as  a  statute  is 
clearly  repugnant  to  a  former  statute,  and  so 
irreconcilably  inconsistent  with  it  that  the  two 
cannot  stand  together,  or  is  manifestly  intended 
to  cover  the  subject-matter  of  the  former  and 
operate  as  a  sulwdtute  for  it,  that  such  a  repeal 
will  be  held  to  result.  Tbe  intention  to  repeal 
must  be  plain  and  unmistakable."  Johnson  v. 
So.  Mut.  B.  &  L.  Amn.,  97  Ga.  622,  623,  624, 
!&  S.  K  358. 

According  to  a  familiar  rule,  where  two 
constructions  are  possible,  tbe  courts  will 
generally  so  construe  an  act  of  the  Legis- 
lature as  to  give  it  a  reasonable  intendment. 
There  was  obviously  no  purpose  on  the  part 
of  the  Legislature  to  deny  to  the  superior 
court  of  Laurens  county  tbe  power  to  fore- 
close mortgages  on  realty  by  tbe  statutory 
proceeding  authorized  or  allowable  in  coun- 
ties where  the  terms  of  tbe  superior  court 
were  originally  or  are  now  held  six  months 
apart.  Instead  of  only  three  months  apart. 
It  is  disclosed  by  tbe  agreed  statement  of 
facts  in  this  case,  and  from  the  contentions 
of  the  defendant  in  her  affidavit  of  illegality 
in  the  lower  court,  that  the  rule  issued  at 
tbe  January  term  of  Laurens  superior  court, 
1914,  and  she  was  served  on  the  20th  day  of 
the  same  mouth.  The  rule  in  fact  required 
the  defendant  to  answer  at  the  July  term, 
1914,  but  had  tbe  rule  required  her  to  answer 
at  the  next  term  of  the  court  immediately 
succeeding  the  term  at  which  the  rule  was 
granted,  she  would  have  been  required  there- 
by to  answer  at  the  April  term,  1914,  of  the 
court,  which  convened  on  the  fourth  Monday 
In  April,  or,  as  set  forth  in  the  affidavit 
m.  S.E!w-87 


of  illegaUty,  on  the  27th  day  of  April,  1914, 
les&  than  tliree  months  from  the  date  when 
the  rale  was  issued  (January  28th)  or  served 
(January  29th).  Tbe  law  does  not  generally 
require  tbe  doing  of  an  impossible  thing,  and 
no  statute  should  be  construed  as  making 
such  a  requirement,  unless  its  terms  do  not 
admit  'of  any  other  lnteit>retatlon.  In 
Vaughn  V.  Farmers'  &  Itferchants'  Bank,  145 
Ga.  338,  80  S.  E.  195,  it  was  held  that: 

"Where  a  rule  nisi  upon  a  petition  to  fore- 
close a  mortgage  upon  realty  wa&  issued  at  tbe  ' 
Januarv  term,  1016,  of  the  superior  court,  and 
more  than  three  months  before  the  next  term 
of  the  court,  which  convened  on  April  12,  1915, 
and  at  tlie  latter  term  the  mortgagor  was  re- 
quired to  pay  the  mone^r  into  court,  and  person- 
al service  of  the  rule  nisi  was  effected  prior  to 
the  term  at  which  the  payment  was  required 
to  t>e  made,  but  too  late  to  be  due  service  to 
that  term,  it  would  go  over  and  become  return- 
able to  the  next  succeeding  term." 

See,  also,  Ray  v.  Atlanta  Banking  Co.,  110 
Ga.  305,  35  S.  B.  117. 

Since  in  that  case  tbe  rule  nisi  was  Issued 
more  than  three  months  l>efore  the  first  day 
of  the  next  term  of  the  court,  it  is  plain  that 
if  personal  service  had  been  promptly  el(ected 
more  than  three  months  before  the  term  at 
which  the  mortgagor  was  required  to  pay  the 
money  into  court,  the  rule  would  have  been 
returnable  to  the  said  next  succeeding  term, 
and  a  rule  absolute  could  properly  have  been 
granted.  The  court  held,  however,  that  as  it 
appeared  that  service  was  not  effected  more 
than  three  months  before  the  next  succeeding 
term  after  issuance  of  the  rule  nisi,  though 
personal  service  was  in  fact  had  before  that 
term,  the  case  went  over  and  became  return- 
able to  the  next  succeeding  term.  The  ruling 
in  that  case,  as  well  as  in  the  Ray  Case,  su- 
pra, upon  which  it  was  based,  is  put  upon 
section  5570  of  the  CivU  Code  of  1910.  Ap- 
plying this  ruling,  it  would  appear  in  the  case 
under  consideration  that  if  the  plaintiff  had 
sodght  and  obtained  tbe  rule  nisi  on  a  day 
during  the  January  term,  1914,  of  Laurens  su- 
perior court,  which  was  in  fact  more  than 
three  months  prior  to  the  first  day  of  the 
April  term  immediately  succeeding  that  Jan- 
uary term,  the  rule  could  (and  perhai>s 
should)  have  been  made  returnable  to  the 
April  term,  and  if  service  was  not  thereafter 
effected  at  least  three  months  before  the  first 
day  of  the  said  April  term,  then  the  case,  un- 
der the  holding  in  the  Vaughn  Case,  supra, 
would  have  gone  over  to  the  July  term,  1914. 
However,  as  less  than  three  months  inter- 
vened between  the  granting  of  the  rule  nisi 
(January  28th)  and  the  day  which  was  by  law 
the  first  day  of  the  next  succeeding  term  of 
Laurens  superior  court  (April  27th),  it  would 
have  been  futile  to  take  a  rule  nisi,  directing 
the  defendant  to  appear  at  the  April  term, 
1914,  when  neither  by  publication  nor  by  per- 
sonal service  could  she  be  lawfully  notified 
of  the  pendency  of  the  proceeding  a  sufficient 
length  of  time  before  the  arrival  of  the  term 
at  which  she  would  have  t>eeu  thereby  direct- , 
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ed  to  make  payment  or  show  cause  why  she 
should  not  do  so.  We  hold,  therefore,  that 
where  the  next  term  Immediately  succeeding 
the  term  of  the  superior  court  at  which  a  rule 
nisi  to  foreclose  a  mortgage  on  realty  is  ap- 
plied for  will  not  regularly  begin  on  a  day 
more  than  three  months  from  the  date  when 
the  rule  nisi  Is  obtained,  it  is  proper,  in  coun- 
ties where  quarterly  sessions  of  the  superior 
courts  are  provided  for  by  law,  that  the  rule 
should  be  made  returnable  to  the  second  term 
thereafter,  wlilch  in  contemplation  of  the 
statute  must  be  held  to  be  "the  next  term 
immediately  succeeding  the  one  at  which  such 
rule  is  granted,"  as  being  the  "next"  term 
at  ^hlch  It  is  legally  possible  to  require  the 
defendant  to  appear  and  answer.  Certainly 
it  is  the  first  term  at  which  the  defendant 
could  be  required  to'  answer  in  response  to 
notice  served  upon  liim  by  publication  four 
months,  or  personally  at  least  three  months, 
In  advance  of  the  term.  Where,  on  the  other 
hand,  the  first  day  of  the  next  term  Immedi- 
ately succeeding  the  term  at  which  the  rule 
nisi  is  granted  is  more  than  three  months 
later  than  the  day  on  which  such  rule  is 
granted,  the  rule  should  be  made  returnable 
to  such  next  succeeding  term,  and,  as  said 
above,  if  not  served  In  time  for  that  term, 
the  cause  can  be  carried  over  to  the  next 
term  thereafter.  This  is  the  only  reasonable 
construction  that  can  be  given  to  section  3276, 
when  considered  in  connection  with  the  act 
of  1911,  providing  for  quarterly  terms  of 
Laurens  superior  court.  We  hold,  therefore, 
that  the  trial  Judge  did  not  err  in  overruling 
grounds  2,  8,  and  5  of  the  affidavit  of  ille- 
gaUty. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions.   Affirmed  on  the  cross-bill. 

GEORGE  and  IjUKB,  33.,  concur. 

(19  Oa.  App.  412) 

J.  I*  BTRD  ft  CO.  V.  INTEJRSTATE  CHEM- 
ICAL CO.    (No.  774a) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  16,  1917.) 

(SvUnbua  by  the  Court.) 

Pbocess  «=>160  —  Tbavebsk  or  Brtby  of 
Sebvice — Pabtiks— Notice. 
The  defendant  in  execution  having  failed 
to  make  the  sheriff  of  the  county  ajniarty  to 
the  traverse  of  the  entry  of  service  ((jiv.  Code 
1910,  i  5566),  and  having  failed  to  give  the 
sheriff  any  notice  whatever  thereof,  the  entry 
of  service  amiearing  to  have  been  made  by  a 
deputy  sheriff,  'who  was  made  a  party,  the  il- 
legality proceeding  could  have  had  no  other 
legal  termination  than  in  favor  of  the  defend- 
ant in  error  (Georgia  Railway  &  Power  Co.  v. 
Davis,  14  Ga.  App.  780[2].  82  S.  E.  387; 
Rawlings  v.  Brown,  Governor,  15  Ga.  App. 
162[3],  164,  82  S.  E.  803;  Citizens'  Bank  of 
Bainbridge  v.  Fort,  15  Ga.  App.  427,  429.  83  S. 
B.  678:  Southern  States  Phosphate  &  Fer- 
tilizer Co.  V.  Clark,  01  S.  E,  673.  decided  by 
this  court  this  day);  and  while  this  fatal  de- 
fect should  properly  have  been   reached   by  a 


timely  motion  to  strike  the  traverse,  yet  mi- 
der  the  facts  of  the  case  the  eoort  did  not  err 
in  directing,  upon  motion,  a  verdict  for  the 
plaintiff  in  execution  and  against  the  affidavit 
of  illegality. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  {  223.] 

Error  from  City  Court  of  NadiTille;  O.  A. 
(Christian,  Judge. 

Proceeding  between  J.  L.  Byrd  ft  Co.  and 
the  Interstate  Chemical  Company.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

J.  D.  Lovett.  of  Nashville,  for  plaintitT  in 
error.  W.  B.  Smith,  of  Nashville,  for  de- 
fendant in  error. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BBOTLES,  P.  J.,  and  JENKINS,  J.,  con- 
car. 


SMITH  ▼.  HABRELL. 


(19  Ga.  App. 
(No.  8204.) 


(CJourt  of  Appeals  of  Georgia,  Division  No.  1. 

Feb.  16,  1917.     Behearlng  Denied 

March  2,  1917.) 

(ByOabu*  ly  the  Court.) 

Appeal  ano  Bbror  ^=273(7),  1005(2)— Trial 
€=>260(1)— Verdict— Instkuctions. 
The  verdict  of  the  jury,  approved  by  the 
trial  judge,  is  not  without  evidence  to  support 
it  The  errors  of  law  in  admitting  testimony, 
in  charging  the  jury,  and  in  failing  to  diarge 
certain  prmciplea  applicable  to  the  case  as 
made  (no  request  to  charge  having  been  sub- 
mitted), are  without  merit.  The  court  did  not 
err  in  overruling  the  motion  tvt  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §j  1620,  1621,  3860-3876: 
Trial,  Cent  Dig.  {i  651,  689.] 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Proceeding  by  W.  N.  Harrell  against  O. 
M.  Smith.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  M.  Johnson,  J.  G.  Cranford,  and  O.  M. 
Smith,  all  of  Valdosta,  for  plaintiff  in  error. 
Dan  B.  Bruce  and  E.  K.  Wilcox,  both  of  Val- 
dosta, for  defendant  in  error. 

6EX)BGE,  J.  HarreU  filed  Ills  petition  for 
a  rule  against  Smith,  an  attorney  at  law,  up- 
on the  allegation  that  the  attorney  had 
charged  and  retained  as  a  fee  one-half  of 
$2,500,  collected  in  certain  litigation  for  Har- 
rell; that  the  amount  thus  retained  was  un- 
reasonable, there  being  no  agreement  fixing 
the  amount  to  be  paid  the  attorney ;  and  that 
$250  was  a  reasonable  fee  for  the  services 
rendered.  The  petition  was  duly  answered, 
and  the  attorney  claimed  an  express  con- 
tract for  fees,  executed  both  by  HarreU  and 
an  alleged  copartner,  the  action  in  which  the 
recovery  was  had  being  a  Joint  suit  in  behalf 
of  Harrell  and  another;  that  HarreU  rati- 
fied the  contract  for  fees  made  by  his  aUeg- 
ed  copartner  with  the  attorney ;    and   that 
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Is  the  absence  of  asreement  the  amount  re- 
tained by  him  was  authorized  by  the  seir- 
Ices  actually  rendered.  The  answer  was.  trav- 
ersed, the  Issues  were  submitted  to  a  Jury, 
and  a  verdict  for  the  petitioner,  for  $416.66 
principal  was  returned.  The  defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  he 
excepts. 

The  evidence  was  In  conflict,  and,  upon 
certain  fteatures  of  the  case,  strongly  sup- 
ported the  contentions  of  the  plaintiff  In  er- 
ror. The  verdict  Is  not,  however,  without 
evidence  to  support  It,  and  this  court  cannot 
Interfere.  Five  excerpts  from  the  charge  of 
the  court  are  excepted  to  generally,  and,  un- 
der the  repeated  rulings  of  this  court  and  of 
fjie  Supreme  Court,  If  these  charges  state 
propositions  of  law  which  are  In  the  abstract 
correct,  we  will  not  consider  whether  or  not 
the  charges  are  applicable  or  appropriate  In 
the  case.  Not  one  of  the  charges  complained 
of  is  found  to  contain  an  Incorrect  principle 
of  law.  There  are  seven  grounds  in  the  mo- 
tion complaining  of  the  failure  to  give  cer- 
tain Instructions  of  law.  It  nowhere  appears 
that  any  request,  either  oral  or  written,  was 
made  for  these  Instructions  or  any  one  of 
them.  Some  of  them  were  pertinent,  but,  so 
far  as  pertinent  to  the  issues  made  by  the 
evidence,  were  sufficiently  covered  by  in- 
structions given. 

One  exception  to  the  admission  of  evidence 
is  Insisted  upon.  It  appears  that  the  court 
allowed  a  witness  to  say  what  amount,  in 
his  opinion,  would  be  reasonable  compensa- 
tion for  the  services  rendered  by  the  attorney, 
based  upon  facts  hypothetlcally  stated.  The 
objection  to  this  evidence  was  upon  the 
snrmi  that  "the  hypothesis  is  not  based  on 
the  facts  proven."  On  careful  examination 
of  the  evidence,  we  think  the  question  pro- 
pounded was  based  upon  the  material  facts 
proven  in  the  case. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  new  trial. 

Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(»  Oa.  App.  401) 

NAPIEB  V.  STRONa.    (No.  7543.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Feb.  16,  1917.) 

(Syllahut  iy  the  CourtJ 

1.  Evidence  €=»442(1)  —  Parol  Evidencb  — 
Written  Aobeemkni>— Coixatebal  TJndeb- 

TAKINO. 

While  parol  evidence  is  not  admissible  to 
add  to,  take  from,  or  vary  the  terms  of  a  writ- 
ten agreement,  the  terms  of  an  admitted  collater- 
al undertaking  between  the  parties,  wliich  the 
writing  does  not  purport  to  contain,  mny  be 
proved  by  parol,  if  not  inconsistent  with  the 
writing. 

[Ed.   Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  §  1882.1 


2.  Pleading  <©=237(5),  895— CoNFOBiirrY  to 
Pleadings  and  Pboop— Vakiance. 

The  plaintiff  to  a  suit  must  recover  upon 
the  cause  of  action  as  laid  in  the  petition;  and 
a  verdict  in  his  favor  is  illegal  when  the  evi- 
dence fails  to  support  the  cause  declared  on, 
even  though  a  difirerent  cause  of  action  may  ap- 
pear from  testimony  admitted  without  objection. 
But  evidence,  admitted  without  objection,  which 
supports  what  is  in  fact  the  same  cause  of  ac- 
tion may  be  sufficient  to  authorize  a  verdict  of 
recovery,  although  such  evidence  might  have 
been  excluded  on  objection,  if,  under  tlie  facts 
of  the  case,  the  petition  could  l^ave  been  so 
conformed  to  the  proof  by  amendment  as  would 
thereby  have  rendered  such  testimony  relevant. 
[Ed.  Note.— For  other  cases,  sea  Pleading, 
Cent.  Dig.  if  606,  1333-1335.] 

3.  Pbincipal  and  Agent  i®=>H9(2)— Special 

Agent— AoTiiOBiTY— Presumption. 
"While  a  special  agent  may  be  shown  to 
have  had  authority  as  such  to  efiEect  a  fully  con- 
summated sale  of  certsiin  property,  no  presump- 
tion arises  therefrom  of  continuing  authority 
whereby  he  would  be  authorized  at  a  date  long 
subsequent  to  the  date  of  such  sale  to  make  an 
independent  and  supplemental  agreement,  though 
it  might  relate  to  the  same  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  392,  394.] 

4.  Insurance  <S=>220— Tbansfeb  of  Pbopeb- 
TT— Breach  of  Contract— Evidence. 

The  evidence  warranted  the  verdict,  and  th« 
judge  did  not  err  in  overruling  the  motion  for 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  490.] 

(Additional  Syllahtu  ly  Editorial  Staf.) 

5.  Tbial  e=>252(l)— iNSTBUCnONS— Applica- 

BIUTT  to  EVIDKNOB— KEiraUtNCE  TO  PLEAD- 
INGS. 

It  is  not  good  practice  for  the  judge  in  his 
charge  to  refer  to  the  contentions  of  the  plead- 
ings not  supported  by  proof,  for  while  the  in- 
structions may  correctly  state  the  law  in  the 
abstract,  the  pury  might  be  misled  thereby, 
though  a  caution  may  prevent  the  jury  from 
being  so  misled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  596,  612.] 

6.  Insubance  €=>220— Tbansixb  of  Pouot— 

Repbesentation— Reliance. 
If,  when  the  sale  of  an  insurance  policy 
was  effected  on  the  sale  of  house,  the  vendor  by 
her  agent  stated  that  the  unexpired  term  extend- 
ed for  4%  years,  and  accepted  payment  on  that 
basis,  the  purchaser  might  rely  upon  the  state- 
ments as  forming  an  integral  part  of  the  con- 
tract of  purchase,  where  the  policy  was  in  the 
vendor's  possession. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  490.] 

7.  Sales   <8=>38(3)  —  Representations— Faot 
OB  Opinion— Reliance. 

Where  express  representations  constituting 
a  part  of  the  contract  are  made  by  the  seller  as 
to  the  existence  of  a  fact,  as  distinguished  from 
the  mere  statement  of  an  opinion  or  judgment, 
the  purchaser  ordinarily  has  a  right  to  rely 
thereon. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  67.] 

8.  Insurance  <S=»220— Transfer  of  Policy- 
Action  FOB  Damages. 

In  an  action  for  damages  for  the  breach  of 
a  contract  relating' to  an  insurance  policy  bought 
of  defendant  on  sale  of  a  house,  the  fact  that 
policy  appeared  to  be  canceled  and  retui-ned  to 
the  vendor  prior  to  the  expiration  of  its  repre- 
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Bented  continnancc,  did  not  affect  her  liability, 
where  she  not  only  inadvertently  retained  the  re- 
turned premium,  but  faUed  to  notify  the  plain- 
tiff of  the  cancellation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $  490.] 

Error  from  City  Conrt  of  Macon;  Robt 
Hodges,  Judge. 

Suit  by  Mrs.  M.  I*  Strong  against  Mrs.  D. 
S.  Napier.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Mrs.  M.  li.  Strong  brought  suit  against  Mrs. 
D.  S.  Napier,  alleging  damages  In  the  sum  of 
5800,  on  account  of  an .  alleged  breach  of  con- 
tract relating  to  a  policy  of  Insurance  bou.e;ht 
by  her  of  the  defendant.  It  appears  that  Jlrs. 
Napier  sold  to  Mrs.  Strong  a  house  and  lot 
in  Macon,  taking  Installment  notes  for  the 
purchase  money  and  giving  a  bond  for  title, 
obligating  the  seller  to  execute  title  upon  the 
payment  of  the  notes.  All  the  negotiations 
and  transactions  Involved  In  the  sale,  except 
the  execution  of  the  bond  for  title,  were  be- 
tween E.  Trls  Napier,  husband  of  the  defend- 
ant, and  J.  B.  Strong,  husband  of  the  plain- 
tiff ;  and  when  the  trade  was  completed  the 
parties  to  this  case  were  not  present  The 
bond  for  title  had  been  prepared  and  signed 
by  Mrs.  Napier  three  days  previously,  to  wit, 
on  February  25, 1911,  and  carried  by  her  hus- 
band to  his  oSice,  where  the  sale  was  con- 
cluded on  February  28,  1911.  At  the  time  of 
the  sale  Mra  Napier  held  a  fire  insurance 
policy  for  $800  on  the  house  in  question. 
The  policy  on  its  face  covered  a  period  of 
5  years,  beginning  May  25,  1909,  and  there- 
fore had  been  running  1%  years,  and  still  had 
3^  years  to  run.  In  the  trade  as  made  by 
the  husbands  of  the  parties  it  was  agreed 
that  the  purchaser  of  the  house  and  lot 
should  also  take  over  the  unexpired  term  of 
the  Insurance  policy,  by  paying  the  amount 
of  the  unearned  premium,  and  should  leave 
the  policy  In  the  possession  of  E.  Trls  Napier 
to  protect  Mrs.  Napier  as  to  the  purchase 
price  of  the^  property  sold.  This  was  done, 
and  in  furtherance  of  this  agreement  a  loss 
payable  clause  was  entered  upon  the  policy. 
The  plaintiff  alleged  In  her  petition  that  In 
consideration  of  the  sale  of  the  property  in- 
sured and  of  the  payment  by  her  to  the  de- 
fendant of  the  unearned  premium  on  the 
policy,  the  defendant  agreed  as  follows:  (1) 
To  keep  the  property  Insured  in  the  sum  of 
$800  as  long  as  she  (the  defendant)  had  an 
Interest  In  the  property;  (2)  to  cause  other 
insurance  in  that  sum  to  be  issued  if  the 
existing  policy  should  lapse  or  be  discon- 
tinued; and  (3)  In  any  event  to  notify  the 
purchaser  should  the  property  become  unin- 
sured. 

It  was  shown  that  nearly  3  years  after  this 
transaction,  to  wit,  on  January  27,  1914,  the 
insurance  company  canceled  Oie  policy  and 
returned  to  Mr.  E.  Trls  Napier  the  unearned 
portion  of  the  premium,  amounting  to  $1.60, 
vhlch  was  retained  bj  him,  and  that  no  no- 


tice of  the  cancellation  was  ever  given  to  the 
plaintiff.  The  policy,  as  actually  written, 
would  have  expired  at  the  end  of  4  months 
from  the  time  It  was  canceled:  that  is,  on 
May  25,  1914.  In  January,  1915,  the  proper- 
ty was  destroyed  by  Are.  The  plaintiff  In- 
troduced only  one  witness,  J.  B.  Strong,  her 
husband  and  agent.  The  substance  ot  his 
testimony  was  that  when  he  bought  the 
policy  from  the  defendant's  agent,  E.  Tris 
Napier,  the  latter  told  him  that  the  policy 
had  4%  years  to  ran,  when  In  fact  It  had 
only  3%  years  to  run,  and  that  had  the  policy 
remained  In  force  for  4%  years,  the  property 
would  have  been  Insured  at  the  time  of  the 
fire.    J.  B.  Strong  further  testified  as  follows: 

"I  talked  to  Mr.  Napier  about  this  insurance 
after  I  bought  the  place  and  l>efore  the  fire. 
I  happened  to  be  present  after  he  had  sold  the 
last  note.  He  sold  it  to  a  sister  of  his — the  only 
way  I  know  is  by  him  calling  her  siater;  I  don't 
know  her  name.  I  had  a  conversation  with  him 
at  that  time.  I  told  him  that  I  would  like  to  get 
the  insurance  papers  as  I  had  been  there  once 
t>efore,  and  he  said  he  was  holding  them  to  make 
him  doubly  sure  for  his  money.  I  told  him  I 
wanted  to  strengthen  my  insurance,  as  they 
were  building  up  all  around  me  and  I  was 
afraid  of  fire  and  would  like  to  increase  my  in- 
surance. He  said  that  he  would  attend  to  th-it. 
And  again  I  asked  him  for  it,  as  I  had  a  gor-  i 
profit  in  the  place  and  wanted  to  trade,  and  X 
called  on  him  and  be  said,  'Call  again;  I  nm 
busy  now.'  And  I  called  later,  a 'id  he  wh'.-elcd 
around  and  struck  his  fist  on  the  desk,  and  said, 
'I  am  going  to  hold  you  to  our  first  trade.'  And 
then  I 'asked  him  if  I  could  get  the  fire  insur- 
.anee  policy,  to  have  it  strengthened,  and  be 
said  he  would  look  after  that." 

Whether  this  latter  conversation  was  prior 
to  the  cancellation  of  the  policy,  or  subse- 
quent, the  evidence  does  not  disclose.  A  mo- 
tion for  nonsuit  having  been  refused,  evidence 
was  Introduced  for  the  defendant;  and  tl.^ 
jury  found  for  the  plaintiff  In  the  amount 
sued  for.  The  trial  Judge  refused  to  grant  a 
new  trial,  and  the  defendant  excepted. 

Byals  &  Anderson,  of  Macon,  for  plaintiff 
In  error.  B.  C.  Powers  and  W.  D.  McNeil, 
both  of  Macon,  for  defendant  In  error. 

JENKINS,  J.  tn  1.  It  Is  ably  contended 
by  counsel  for  the  plaintiff  in  error  that  no 
parol  evidence  regarding  the  insurance  trans- 
action should  have  been  admitted,  for  the 
reason  that  the  sale  of  the  house  and  lot  and 
the  sale  of  the  unexpired  term  of  the  Insur- 
ance poUcy  .were  all  parts  ot  the  same  trans- 
action, as  shown  by  the  petition;  and  that 
since  the  bond  for  titles  Is  In  writing,  and 
by  law  required  so  to  be.  It  cannot  be  added 
to  or  varied  by  parol  evidence.  No  principle 
of  law  Is  better  settled  than  that  which  pro- 
hibits the  admission  of  parol  evidence  to  add 
to,  take  from,  or  vary  the  terms  of  a  written 
contract ;  and  in  those  cases  where  the  con- 
tract must,  under  the  statute  of  frauds,  be 
in  writing,  it  has  been  held  that  such  a  con- 
tract cannot  be  modified  by  a  parol  agree- 
ment, even  If  subsequently  mada  See  Wil- 
lis V.  Fields,  132  Ga.  242  (1)  63  S.  BL  828. 
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The  principle  Inyoked,  however,  cannot  have 
proper  application  where  the  writing  does 
not  purport  to  contain  the  stipulations  of 
an  admitted  collateral  undertaking.  Under 
the  facts  of  this  case,  while  the  bond  for 
title  appears  complete  and  unambiguous  on 
Its  face,  It  In  no  wise  purports  to  cover  the 
admitted  sale  of  the  policy  of  insurance,  as 
an  Incident  to  the  sale  of  the  realty.  Since 
the  answer  itself  admits  an  executed  sale  of 
the  policy  not  embraced  In  the  writing  the 
sale  of  the  policy  must  necessarily  have  been 
effected  by  a  collateral  agreement,  and  the 
plaintiff  should  be  entitled  to  allege  and 
provp  the  terms  thereof,  unless  they  were  In- 
consistent with  the  writing. 

In  order  to  render  parol  evidence  admissi- 
ble for  the  purpose  of  making  complete  an 
incomplete  contract,  the  fact  that  the  con- 
tract Is  incomplete  need  not  necessarily  ap- 
pear upon  its  face.  The  surrounding  facts 
and  circumstances  of  a  contract  are  always 
proper  subjects  of  proof  (Civil  C!ode,  f  5782), 
and  when  from  them  or  the  admission  of  par- 
ties it  is  made  to  appear  that  the  writing 
dDes  not  embrace  all  of  the  agreements,  then 
collateral  undertakings  not  inconsistent  with 
the  writing  can  be  shown  by  parol.  Forsyth 
Mfg.  Co.  V.  Castlen,  112  Ga.  199  (6)  206,  37 
S.  B.  485,  81  Am.  St.  Rep.  28.  In  the  present 
case  the  obligation  assumed  by  the  alleged 
parol  undertaking  of  the  defendant  Is  not 
a  new  obligation  added  to  the  agreement 
made  by  the  bond  governing  the  sale  of  the 
realty,  but  grows  out  of  and  relates  to  the 
inddental  sale  of  the  policy  of  insurance. 
Section  6791  of  the  Civil  Code  provides : 

"If  the  writlnir  docs  not  purport  to  contain 
all  the  stipulaticmB  of  the  contract,  parol  evi- 
dence is  adjaigsible  to  prove  other  portions  there- 
of not  inconsistent  with  the  writing;  so  col- 
lateral undertakings  between  parties  of  the  same 
part  among  themselves  would  not  pfopcrly  be 
looked  for  in  the  writing." 

See,  also,  Carter  v.  Griffin,  114  Ga.  321, 
40  S.  B.  290;  McCommons  v.  Williams,  131 
Ga.  313,  62  S.  E.  230;  ShieU  v.  Stark,  14 
Ga.  429  (4). 

[2]  2.  The  evidence  for  the  plaintiff  having 
been  accepted  by  the  Jury  in  Its  verdict,  this 
court  considers  itself  bound  thereby.  Davis 
V.  Kirkland,  1  Ga.  App.  5,  58  S.  E.  209 ;  Strick- 
lln  &  Co.  V.  Crawley,  1  Ga.  App.  139,  58  S.  E. 
215;  Charles  v.  Brooker,  1  Ga.  App.  219,  58 
S.  E.  218;  Daughtry  v.  S.  &  8.  Ry.,  1  Ga. 
App.  393,  58  S.  E.  230.  The  contention,  how- 
ever, as  to  whether  the  evidence  in  support 
of  the  petition  conforms  to  the  allegations 
therein  made  is  one  of  law,  and  constitutes 
one  of  the  questions  we  are  called  upon  to 
determine.  It  is  an  elementary  principle 
that  there  must  be  no  variance  between  the 
cause  of  action  declared  upon  and  that 
proved.  The  rule  Is  founded  upon  good  rea- 
son; for  not  only  is  the  opposite  party  en- 
titled to  have  the  basis  of  the  plaiutifF's  con- 
tention distinctly  and  specifically  set  forth, 
but  good  pleading  serves  the  additional  pur- 


pose of  preserving  an  accnrate  record  of 
the  cause  of  action  as  a  protection  against 
another  proceeding  based  upon  the  same 
cause. 

In  the  present  case  Mrs.  Strong  brought 
her  action  for  damages  alleged  to  have  been 
sustained  on  account  of  a  breach  of  contract 
on  the  part  of  Mrs.  Napier,  whereby  the  lat- 
ter had  agreed,  upon  the  purchase  from  her  of 
the  Insurance  policy  (1)  to  keep  the  property 
Insured  in  the  sum  of  $800,  as  long  as  she 
(the  defendant)  had  an  Interest  in  the  prop- 
erty; (Z>  to  cause  other  insurance  In  that 
sum  to  be  issued  in  case  the  existing  policy 
should  lapse  or  be  discontinued;  and  (3)  In 
any  event  to  notify  the  purchaser  should  the 
property  become  uninsured.  The  sole  proof, 
however,  offered  to  sustain  such  contract 
and  breach  was  to  the  effect  that  when  the 
sale  of  the  policy  of  insurance  was  effected, 
It  was  understood  and  agreed  by  the  parties 
to  the  sale  that  the  policy  had  4%  years  to 
run,  whereas  In  fact  the  unexpired  period 
was  only  3%  years,  and  that  the  property 
insured  was  destroyed  by  fire  during  the  in- 
terval. It  is  manifest  that  there  was  here 
such  a  lack  of  correspondence  between  the  ■ 
allegations  and  proof  as  would  have  rendered 
such  evidence  inadmissible,  upon  objection 
made  on  that  ground.  And  if  such  testimony 
related  to  a  new  and  distinct  cause  of  action 
from  that  alleged  in  the  petition,  even  its  ad- 
mission without  objection  would  not  suffice 
to  sustain  the  verdict  In  the  case  of  C.  R., 
etc.,  V.  Cooper,  95  Ga.  407,  22  S.  E.  550,  the 
court  said: 

"No  plaintiff  can  recover  upon  a  cause  of  ac- 
tion, however  Just  or  well  sustained  by  proof, 
which  is  totally  distinct  and  different  from  that 
alleged  in  his  declaration,  and  this  is  so  although 
palpably  irrelevant  evidence  may  have  been  re- 
ceived  without  objection." 

In  Burdette  v.  Crawford,  126  Ga,  677  (2),  64 
S.  E.  677,  It  is  held: 

"The  plaintiff  must  recover  upon  the  cause 
of  action  laid  in  the  declaration ;  and  a  verdict 
for  the  defendant  is  required  when  the  cause  of 
action  thus  laid  is  not  proved,  although  another 
cause  of  action  in  favor  of  the  plaintiff  against 
the  defendant  may  appear  from  the  defendant's 
testimony." 

It  will  be  noted,  however,  that  in  each  of 
the  cases  Just  quoted  from,  the  unauthorized 
evidence  which  was  admitted  (in  the  first 
case  certainly  without  objection)  was  for  the 
purpose  of  proving  a  new  and  distinct  cause 
of  action  from  that  sued  on.  A  different 
rule  would  apply  when  evidence  is  admitted 
without  objection  which  might  be  rejected  as 
not  conforming  to  the  allegations  as  laid, 
but  which  in  fact  relates  to  the  same  cause 
of  action  declared  on.  In  such  a  case  our 
courts  have  repeatedly  held  that  a  party 
waives  his  objection  to  the  pleadings  by  al- 
lowing such  evidence  to  go  to  the  Jury  with- 
out objection;  the  reason  for  this  Just  rule  In 
such  a  case  evidently  being  that  had  objec- 
tion been  made,  the  party  tendering  such  evi- 
dence might  have  amended  hla  pleadings  so 
as  to  couform  thereto.    One  of  the  principal 
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functions  of  amendments  is  to  conserve  this 
right  Halman  &  Bros.  v.  Moses  &  Garrard, 
39  Ga.  708  (3);  Savannah,  F.  &  W.  Ry.  v. 
Barber,  71  Oa.  644  (2a);  GalnesvlUe  &  N. 
W.  B.  Co.  V.  GaUoway,  17  Ga.  App.  702  (4), 
87  S.  E.  1093. 

It  Is  therefore  clear  that  the  proposition 
before  us  resolves  Itself  Into  the  question  of 
whether  the  evidence  for  Mrs.  Strong  related 
to  the  same  cause  of  action  alleged  in  her 
petition,  or  whether  It  attempted  to  prove  a 
new  and  distinct  cause  from  that  alleged. 
If  the  former  be  true,  then  the  jury  had  a 
right  to  consider  the  testimony  admitted 
without  objection ;  but  if  it  related  to  a  dif- 
ferent cause  of  action,  then  no  matter  bow 
admitted,  it  could  not  support  a  legal  ver- 
dict in  plaintiff's  behalf.  There  has 'been 
an  admitted  lack  of  entire  harmony  in  the 
decisions  of  our  courts  upon  the  difficult  sub- 
ject here  Involved.  The  settled  rule  upon 
this  subject  seems  to  have  been  admirably 
stated  by  Chief  Justice  Simmons,  in  the  case 
of  City  of  Columbus  v.  Anglln,  120  Ga.  793,  48 
S.  E.  321,  in  which  he  said: 

"He  may  allege  additional  facts  to  show  the 
existence  of  his  primary  right,  as  long  as  be  does 
not  undertake  to  set  up  another  and  distinct 
right.  And  he  may  sMege  additional  facts  to 
show  that  the  defendant  has  been  guilty  of  the 
alleged  violation  of  plaintiff's  right.  If  there 
is  substantial  identity  of  wrong  (which  neces- 
sarily includes  identity  of  the  right  violated) 
there  is  substantial  identity  of  cause  of  ac- 
tion. This  identity  is  not  the  same  as  that  re- 
quired between  allegata  and  probata.  A  party 
is  required  to  prove  his  material  and  essential 
allegations  as  he  has  alleged  them,  and,  in  the 
absence  of  amendment,  may  fail  because  of  a 
variance,  though  the  facts  proved  show  substan- 
tially the  same  cause  of  action  shown  by  the 
facts  alleged.  The  two  sets  of  facts  may  show 
substantially  the  same  cause  of  action,  and  yet 
the  proof  of  one  will  not  sustain  the  allegation  of 
the  other.  Not  so  with  the  teat  of  an  amend- 
ment. To  avoid  a  variance  is  not  the  least  im- 
portant of  the  offices  of  an  amendment.  Davis  v. 
HiU,  41  N.  H.  329.  So  long  as  the  facts  added 
by  the  amendment,  however  different  they  may 
be  from  those  alleged  in  the  original  petition, 
show  substantially  the  same  wrong  in  respect  to 
the  same  transaction,  the  amendment  is  not  ob- 
jectionable as  adding  a  new  and  distinct  cause  of 
action." 

In  this  opinion  the  early  rule  laid  down  by 
Judge  Lumpkin  in  Maxwell  v.  Harrison,  8 
Ga.  61,  52  Am.  Dec.  385,  is  reverted  to  and 
approvingly  quoted  as  follows: 

"The  true  criterion  for  determining  whether 
an  admendment  is  admissible,  we  take  to  be 
this — ^whether  the  amendment  proposed  is  an- 
other cause  of  controversy,  or  whether  it  is 
the  same  contract  or  injury,  and  a  mere  per- 
mission to  lay  it  in  a  manner  which  the  plain- 
tiff considers  will  best  correspond  with  the  na- 
ture of  his  complaint,  and  with  his  proof,  and 
the  merits  of  bis  case.  For,  while  the  plaintiff 
cannot  introduce  an  entirely  new  cause  of  ac- 
tion, he  may,  nevertheless,  add  a  new  count, 
substantially  different  from  the  declaration,  pro- 
vided he  adheres  to  the  original  cause  of  action." 

Thus  the  rule  as  to  the  identity  of  the  cause 
of  action  can  in  any  case  be  best  determined 
by  applying  the  test  as  to  whether  the  same 
or  a  different  wrong  is  Involved.  In  the 
Instant  case  the  essential  wrong  complained 


of  is  the  loss  of  the  nnlnsnred  property  at  a 
time  when,  by  the  agreement  of  d^endant, 
she  had  promised  or  guaranteed  tbat  the 
purchased  policy  would  protect  it  In  the 
case  of  City  of  Ciolumbus  v.  Anglln,  supra,  tne 
following  language  Is  used: 

"A  number  of  tests  have  been  suggested  for 
determining  whether  an  amendment  adds  a  new 
cause  of  action.  One  general  test  is  said  to  be, 
'whether  the  proposed  amendment  is  a  differ- 
ent matter,  another  subject  of  controversy,  or 
the  same  matter  more  fully  or  differently  laid 
to  meet  the  possible  scope  and  varying  phases 
of  the  testunony.'  1  Ena  PI.  &  Pr.  564.  Other 
tests,  some  of  them  admittedly  fallible,  have 
been  suggested  in  different  cases,  as:  (1)  Wheth- 
er the  original  petition  and  the  amendment 
would  be  subject  to  the  same  plea  (Goddard  v. 
Perkins,  9  N.  H.  488);  (2)  whether  the  same 
evidence  would  support  both  (Seovill  v.  Glasner, 
79  Mo.  449);  (3)  whether  the  same  measure  of 
damages  is  applicable  to  both  (Hurst  v.  Rail- 
way, 84  Mich.  539,  48  N.  W.  44);  (4)  whether 
both  could  have  been  pleaded  cumulatively  in 
the  same  count  (Richardson  v.  Fenner,  10  Lia. 
Ann.  600);  (5)  whether  an  adjudication  upon 
one  would  bar  a  suit  under  the  other  (Davis  v. 
Bailroad  Co.,  110  N.  Y.  646,  17  N.  E.  733). 
Of  these  the  last  mentioned  is  probably  the 
best  and  most  useful,  though  even  it  comes  back 
at  last  to  the  question  whether  the  cause  of  ac- 
tion is  the  same." 

Applying  these  tests,  although  in  a  measure 
they  be  admittedly  fallible,  the  cause  of  ac- 
tion alleged  and  the  one  proven  in  the  case  at 
bar  would  appear  identical. 

[3]  3.  The  evidence  shows  tbat  at  a  date 
not  named,  but  manifestly  long  subsequent  to 
the  consummation  of  the  sale  of  the  house 
and  lot  and  of  the  Insurance  policy,  the  agent 
of  the  purchaser  made  request  of  the  agent 
who  had  negotiated  the  sale  of  the  real  es- 
tate and  of  the  insurance,  for  the  surrender 
of  the  policy,  in  order  that  It  might  be 
"strengthened,"  and  that  the  latter  replied 
that  he  would  "look  after  that."  We  do  not 
think  the  conversation  as  here  outlined  was 
suffldent'to  constitute  a  contract  which  could 
even  be  the  basis  of  an  action  for  a  failure 
to  increase  the  insurance,  were  the  present 
suit  maintained  for  that  purpose.  The  sul>- 
Ject-matter  of  the  alleged  agreement  was 
in  no  wise  entered  into  as  to  the  period,  rate, 
and  amount  of  the  Insurance;  and  each 
would  have  been  necessary  In  order  to  ren- 
der a  promise  of  this  sort  binding.  But  In 
no  event  do  we  think  that  such  an  agreement 
on  the  part  of  E.  Tris  Napier  would  bind 
his  alleged  principal,  Mrs.  Napier,  unless 
his  authority  so  to  promise  be  specifically 
shown.  Under  the  evidence  it  appears  that 
E.  Tris  Napier  was  the  special  agent  of  his 
wife  to  deliver  the  bond  for  title  and  effect 
a  sale  of  the  policy  of  insurance.  This  Is 
manifested  by  the  testimony  of  the  plaintlfTs 
agent  when,  at  the  time  of  the  sale,  he  In- 
terrogated E.  Tris  Napier  as  to  whether  Mra 
Napier  had  personally  signed  the  bond  for 
title  and  was  informed  that  she  had.  The 
plea  and  answer  of  the  defendant  having  it- 
self alleged  the  sale  and  transfer  of  the  un- 
expired term  of  the  insurance  policy,  thus 
impliedly  admitting  the  authority  of  hex 
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agent  to  make  tbe  same,  the  plaintiff  Is  thus 
relieved  from  proving  the  authority  of  her 
agent  in  so  doing.  As  a  general  proposition, 
however,  those  dealing  with  a  special  agent 
are  bonnd  to  ascertain  his  authority;  and 
while  the  agent  of  the  defendant  may  have 
been  authorized  to  execute  a  definite  con- 
tract which  had  been  fully  consummated, 
it  does  not  follow  that  he  had  continuing  au- 
thority to  make  an  independent  and  supple- 
mental agreement,  though  it  might  relate  to 
the  same  subject-matter.  The  tact  that  E. 
J.  Kinney,  a  witness  for  tbe  defendant,  tes- 
tified that  Mr.  Napier  was  acting  as  agent  for 
his  wife  throughout  this  transaction,  is  not 
sufiBdent  proof  of  his  authority  so  to  act  In 
tbe  case  of  Neal  v.  Patten,  40  Ga.  363,  364, 
the  court  held: 

"A  witness  may  state  that  one  acted  as  agent, 
but  this  does  not  show  his  power  to  act,  nor 
the  extent  of  his  authority. 

And,  further,  the  court  said: 

"The  fact  that  he  acted  as  agent  does  not 
prove  his  power  to  act  any  more  than  the  fact 
that  he  sold  proves  his  power  to  sell." 

Tbe  evidence  does  not  disclose  any  other 
proof  than  this  of  any  authority  on  tJie  part 
of  defendant's  agent,  except  what  may  be 
presumed  by  the  admission  in  her  answer  al- 
ready referred  to.  It  is  contended  by  coun- 
sel for  defendant  in  error  that  the  entire 
transaction  shows  such  agency  as  should 
bind  the  defendant,  but,  as  already  stated, 
tbe  mere  fact  that  another  may  so  act  does 
not  of  Itself  prove  the  authority  to  act  Tbe 
fact  that  the  alleged  agent  in  this  case  is 
the  husband  of  the  principal  does  not  In  any 
wise  alter  the  rule.  In  tbe  case  of  Mlckle- 
berry  v.  O'Neal,  68  Ga,  51,  25  S.  B.  934,  tbe 
court  said; 

"A  husband  may  be  the  agent  of  his  wife. 
If  he  professes  to  act  as  her  agent,  those  deal- 
ing with  him  are  t>ound  to  inquire  as  to  his 
authority  to  act  for  her." 

Nor  can  agency  be  proven  by  declarations 
or  conduct  of  the  alleged  agent.  Amerlcus 
OU  Co.  V.  Gurr,  U4  Ga.  624  (1),  40  S.  E.  780. 
Therefore  we  are  of  the  opinion  that  the  an- 
swer of  B.  Trls  Napier  to  tbe  request  for  the 
delivery  of  the  policy  fot  the  purpose  of 
strengthening  it  could  in  no  event  bind  the 
alleged  principal  in  the  absence  of  proof  of 
his  authority  to  make  the  statement  then 
made  by  biro. 

[4,  t]  4.  There  Is  no  reversible  error  in  the 
portions  of  the  charge  of  the  court  complain- 
ed of.  It  is  not  good  practice  for  tbe  Judge, 
in  bis  charge,  to  refer  to  contentions  of  the 
pleadings  not  supported  by  proof,  for  while 
such  instructions  may  correctly  state  tbe 
law  in  the  abstract,  the  jury  might  reasona- 
bly be  misled  thereby;  but  we  think  It  ap- 
parent In  the  present  case  that  the  caution 
given  in  reference  to  such  statement  of  the 
contentions  made  by  the  petition,  some  of 
which  are  not  supported  as  pleaded,  was  suf- 
ficient to  prevent  tbe  Jury  from  being  misled. 
The  langnage  used  by  him.  Just  referred  to, 
was  as  follows: 


"I  have  thus  submitted  to  yon  an  epitome,  aa 
outline,  a  syn(H>Bi8  of  the  pleadings,  the  eoa- 
tentions  of  the  parties  to  the  case.  •  •  • 
You  will  not  take  tbe  statement  on  the  part  of 
the  court  of  the  pleadings  in  the  case  as  hav- 
ing any  evidentiary  force  or  value  whatever." 

[61  5.  It  when  the  sale  of  the  policy  of  in- 
surance was  effected,  the  defendant,  by  her 
agent,  expressly  stated  that  the  unexpired 
term  thereof  extended  for  4%  years,  and  ac- 
cepted payment  on  that  basis,  we  think  the 
purchaser  had  a  right  to  rely  upon  that  state- 
ment flts  forming  an  integral  part  of  the 
contract  of  purchase,  it  being  shown  that 
the  seller  retained  possession  of  tbe  policy, 
and  It  not  appearing  that  the  policy  was 
present  at  the  time.  In  Burge  v.  Stroberg,  42 
Ga.  SO,  the  court  said: 

"While  representations  made  at  the  time  of 
sale  may  amount  to  fraud,  the  right  of  action 
on  the  breach  exists  under  the  law  upon  the 
contract,  irrespective  of  such  fraud  on  the  part 
of  the  seller." 

See,  also,  Terbune  v.  Dover,  36  Ga.  648. 
Nor  does  It  matter  that  such  misstatements 
on  the  part  of  the  seller  were  unintentionally 
and  innocently  made  (Newman  v.  Clafiin  Co., 
107  Ga.  89  [1],  32  S.  B.  943);  nor  that  they 
were  made  by  her  agent  when  the  agent  was 
clothed  with  authority  to  effect  such  sale 
(Alpha  Mills  V.  Steam  Engine  Co.,  116  N.  C. 
797,  21  S.  E.  917  [3];  Darks  v.  Scudder,  146 
Mo.  App.  246, 130  S.  W.  430:  First  Nat.  Bank 
v.^Robinson,  105  Iowa,  463,  75  N.  W.  334; 
Miller  Supply  Co.  v.  Mining  Co.,  159  Ky. 
696,  167  S.  W.  889;  Haynor  Mfg.  Co.  v.  Da- 
vis, 147  N.  0.  267,  61  S.  B.  64,  17  L.  R.  A.  [N. 
S.1  193). 

[7]  Where  express  representations  consti- 
tuting a  part  of  the  contract  are  made  by 
the  seller  as  to  the  existence  of  a  fact,  In  con- 
tradistinction from  the  mere  statement  of  an 
opinion  or  Judgment,  the  purchaser  ordina- 
rily has  a  right  to  rely  thereon.  Benjamin  on 
Sales  (7th  Ed.)  §  613;  N.  Ga.  Milling  Co.  v. 
Henderson  E.  Co.,  130  Ga.  113  (1),  60  S.  E. 
258,  24  li.  R.  A.  (N.  S.)  235;  Springer  v.  In- 
dianapolis Brewing  Co.,  126  Ga.  321  (4),  55 
S.  E.  53;  Fletcher  v.  Toung,  69  Ga.  591;  Moul- 
trie Repair  Co.  v.  Hill,  120  Ga.  730  (2),  48  S. 
E.  143 ;  Cook  &  Co.  V.  Finch,  117  Ga.  541,  44 
S.  E.  95;  Christian  v.  KnlgM,  128  Ga.  501  (2), 
57  S.  B.  763;  Burr  v.  Atlanta  Paper  Co.,  2 
Ga.  App.  52,  58  S.  n  373. 

18]  And  the  fact  that  the  policy  appears  to 
have  been  canceled  and  returned  to  the  sell- 
er together  with  the  unearned  premium  there- 
on, prior  to  the  expiration  of  the  4%  years, 
does  not  affect  tbe  defendant's  liability, 
where  It  is  shown  that  she  not  only  inadvert- 
ently retained  such  returned  premium,  but 
even  failed  to  notify  the  plaintiff  of  such 
lapse  or  cancellation.  Under  the  tacts  as 
outlined,  the  duty  was  certainly  Imposed  up- 
on her  of  at  least  giving  notice  to  the  plain-, 
tiff  of  such  cancellation,  and  herein  lies  the 
strongest  and  most  undoubted  equity  in  her 
favor  which  the  facts  of  the  case  disclose. 

Judgment  aflirmed. 
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EDWABJDS  ▼.  PROCTOR  et  aL 

PROCTOR  et  al.  v.  EDWARDS. 

(No.  21.) 

(Supreme  Court  of  North  Carolina.    Febt 
28,  1917.) 

COHTBAOTS   9s>813(2)   —   RENUNOIATIon    Bw- 
TTTLING  PABTT  TO  SXTB. 

P.  and  H.  employed  R  to  cut  timber  on 
their  land.  H.  ordered  E.  to  quit,  bnt  B.  re- 
fused until  told  by  P.  When  P.  requested  B. 
to  quit,  he  refused,  whereupon  P.  left  him  with 
remark,  "Shut  down  for  a  few  days  and  I  will 
come  back  and  let  you  know."  The  matter  was 
left  in  this  way,  P.  never  informing  B.  to  quit 
Held  that,  even  though  P.  and  H.  bad  given  an 
option  for  purchase  of  the  timber  land  to  a 
third  party,  there  was  no  absolute  unequivocal 
breach  of  contract  of  employment  going  to  the 
whole  consideration,  on  their  part,  entitling  E. 
to  sue  for  damage;  at  once. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  (  1279.] 

Appeal  from  Superior  Court,  Beaufort 
County;   Whedbee,  Judge. 

Consolidated  actions  by  R.  W.  Edwards 
against  II.  H.  Proctor  and  anotlier  and  by 
H.  H.  Proctor  and  another  against  R.  W. 
Edwards.  Judgment  against  Edwards,  and 
he  appeals.    No  error. 

Plaintiff  Riley  W.  Edwards  brought  an 
action  In  the  superior  court  of  Beaufort 
county  against  H.  H.  Proctor  and  I*  Y.  Hol- 
Uday  to  recover  damages  for  a  breach  of«a 
contract  by  which  they  employed  him  to  cut 
timber  on  their  land,  and  they  brought  an 
action  in  Pitt  county  against  him  to  recover 
a  balance  due  on  said  contract  to  them  by 
Edwards.  The  two  cases  were  consolidated, 
and  by  agreement  tried  together  in  Beaufort 
county,  and  the  following  verdict  rendered 
under  the  Instructions  of  the  court: 

"(1)  Did  the  plaintiffs  and  defendants  enter 
into  a  contract  for  the  cutting  and  manufacture 
of  lumber  as  alleged  in  the  complaint  in  Ed- 
wards V.  Proctor  et  al.?    Answer:    Yes. 

"(2)  Did  Proctor  and  HoUiday  wrongfully 
breach  said  contract  as  alleged  by  Edwards? 
Answer :    No. 

"(3)  If  so,  what  damage  is  Eidwards  entitled 
to  recover?     Answer:    None. 

"(4)  Did  Edwards  wrongfully  breach  said  con- 
tract with  Proctor  and  HoUiday,  as  alleged? 
No  answer. 

"(5)  If  so,  what  damages  are  Proctor  and  Hol- 
liday  entitled  to  recover  on  account  of  said 
breach?    No  answer. 

"(6)  In  what  amount,  if  any,  is  Edwards  in- 
debted to  Proctor  and  HoUiday  for  money  ad- 
vanced over  and  above  the  value  of  the  lumber 
delivered  and  other  offsets?    Answer:  J278.oO." 

Plaintiff  Edwards  alleged  that  Proctor  and 
HoUiday  had  committed  a  breach  of  the  con- 
tract by  ordering  him  to  stop  operations  at 
the  mill,  which  entitled  him  to  sue  at  once 
for  his  damages.  The  evidence  of  plaintiff 
was  that  HoUiday  told  him  "to  saw  the  logs 
he  had  already  cut,  and  not  to  saw  any 
more,"  to  which  Edwards  replied  that  he 
would  not  stop,  or  could  not  stop,  until  Mr. 
Proctor  told  bim  to  do  so,  and  that  he  would 
hare  to  come  down,  and  then  both  tell  him 


to  stop  the  cutting  of  timber.  HoUiday  said 
he  would  send  Proctor,  and  Proctor  did  go 
to  the  mill  and  told  Edwards  "that  he  want- 
ed him  to  shut  down,"  to  which  Edwards 
replied  that  he  was  not  going  to  shut  down 
nntU  Proctor  had  paid  him  for  the  timber, 
and  Proctor  said,  "Well,  go  on  and  cut  the 
timber."  When  he  walked  off  he  remarked, 
"Shut  down  for  a  few  days,  and  I  will  come 
back  and  let  you  know."  He  did  not  come 
back  and  tell  Edwards  what  to  do.  Proctor 
and  HoUiday  did  not  state  why  they  wanted 
Edwards  to  stop  the  mill,  but  did  say  that 
they  had  given  an  option  on  the  land. 

Wm.  Smith,  plaintiff's  witness,  •  testified 
that  HoUiday  had  told  him  that  be  had  Just 
gone  to  Riley  Edwards  to  see  if  he  would 
shut  down  the  mill  and  stop  cutting  the  tim- 
ber, and  that  he  thought  Edwards  would  do 
so.  He  also  stated  that  Riley  Edwards  bad 
said  to  him  that  HoUiday  wanted  him  to  stop, 
I'Ut  that  he  had  told  HoUiday  be  would  not 
do  it  until  Proctor  said  so.  Edwards  stop- 
ped the  mUI,  except  a  few  days,  when  he 
sawed  for  some  other  parties. 

The  court  held  that  the  evidence  did  not 
show  such  a  breach  by  Proctor  and  HoUiday 
as  entitled  plaintiff  to  sue,  and  Instructed 
the  Jury  accordingly,  directing  the  answers 
to  the  issues,  the  amount  of  recovery,  $278.- 
50,  being  agreed  upon  by  the  parties.  Plain- 
tiff Edwards  appealed. 

Harry  McMuUan,  of  Washington,  N.  C, 
for  appeUant  Ward  &  Grhues,  of  Washing- 
ton, N.  C,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  When  parties  enter  into  a  contract 
for  the  performance  of  some  act  in  the  fu- 
ture, they  impliedly  promise  that  In  the 
meantime  neither  will  do  anything  to  the 
harm  or  prejudice  of  the  other  inconsistent 
with  the  contractual  relation  they  have  as- 
sumed. The  promisee,  It  also  has  been  said 
(and  this  seems  to  be  the  better  reason),  haa 
an  inchoate  right  to  the  performance  of  the 
bargain,  which  becomes  complete  when  the 
time  for  such  performance  has  arrived  and, 
meanwhile  he  bad  a  right  to  have  the  con- 
tract liept  open  as  a  subsisting  and  effective 
one,  as  Its  unimpaired  and  unimpeached  ef- 
ficacy may  be  essential  to  his  interests. 
Clark  on  Contracts  (1904)  pp.  445,  447;  Frost 
V.  Knight,  L.  R.  7  Exch.  111.  It  has  there- 
fore been  held  (the  Massachusetts  court  dis- 
senting from  this  view  in  Daniels  v.  Newton, 
114  Mass.  530,  19  Am.  Rep.  384)  that,  if  one 
party  to  the  contract  renounces  it,  the  otber 
may  treat  the  renunciation  as  a  breach  and 
sue  for  his  damages  at  once,  provided  the 
renunciation  covers  tbe  entire  performance 
to  which  the  contract  binds  tbe  promisor. 
9  Cyc.  635,  636,  and  notes.  The  authorities 
do  not  seem  to  be  fully  agreed  as  to  tbe 
precise  ground  upon  which  tbe  principle 
should  rest,  although  it  is  almost  universally 
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considered,  and  held,  that  It  does  exist.  We 
need  not  stop  to  Inquire  as  to  the  exact  rear 
son  tor  the  principle,  but  may  well  content 
oorselves  with  a  general  statement  of  It. 
A  full  discussion  of  It  will  be  found  in  9 
C;c.  635  et  seq.,  and  notes  to  the  text;  6 
Knling  Case  Law,  §  385,  and  In  the  cases 
hereinafter  cited.  It  Is  said  In  Ruling  Case 
Law,  supra  (omitting  immaterial  matter): 
"When  the  promieee  adopts  the  latter  course, 
treating  the  contract  as  broken,  and  himself  as 
discharged  from  hia  obligations  under  it,  he 
resolves  his  right  into  a  mere  cause  of  action 


for  damages. 


right  int 


His  lights,  acquired  un- 


der it  may  be  dealt  with  in  various  ways  for 
his  benefit  and  advantage.  Of  all  such  ad- 
vantages the  repudiation  of  the  contract  by  the 
other  party,  and  the  announcement  that  it  will 
never  be  fulfilled,  must  of  course  deprive  him. 
It  is  therefore  quite  right  to  hold  that  such  an 
announcement  amounts  to  a  violation  of  the  con- 
tract in  omnibus,  and  that  upon  it  the  pronr- 
i»ee,  if  so  minded,  may  at  once  trfeat  it  as  a 
breach  of  the  entire  contract  and  bring  his  ac- 
tion accordingly.  •  •  ♦  In  order  to  justify 
the  adverse  party  in  treating  the  renunciation 
as  a  breach,  the  refusal  to  perform  must  be  of 
the  whole  contract  or  of  a  covenant  going  to 
the  whole  consideration,  and  must  be  distinct, 
nnequivocfll,  and  absolute,  although  the  renun- 
ciation need  not  necessarilj;  be  made  at  the 
place  of  performance  named  in  the  contract  It 
may  be  observed,  however,  that  the  renuncia- 
tion itself  does  not  ipso  facto  constitute  a 
breach.  It  is  not  a  breach  of  the  contract  un- 
less it  is  treated  as  such  by  the  adverse  party. 
Upon  such  a  repudiation  of  an  executory  agree- 
ment by  one  party  the  other  may  make  his 
choice  between  the  two  courses  open  to  him,  but 
can  neither  confuse  them  nor  take  both." 

We  have  not  considered  the  measure  of 
damages,  as  if  there  were  a  cause  of  action, 
for  the  reason  that  there  was  a  nonsuit 
below,  and  it  Is  therefore  not  relevant  to  the 
dlscftssion.  The  law  is  well  settled  that  the 
roiunciatlon  must  be  a  positive,  distinct, 
nnequirocal,  and  absolute  refusal  to  perform 
the  contract  in  order  to  justify  a  suit  at  once 
for  a  breach  and  a  recovery  of  damages 
therefor.  9  Cyc.  p.  637;  Smoot's  Case,  82 
V.  S.  a5  Wall.)  36,  48,  21  L.  Ed.  107;  Hos- 
mer  v.  Wilson,  7  Mich.  294,  74  Am.  Dec  71C ; 
Vittum  V.  Bstey,  67  Vt  158,  81  Atl.  144; 
Zuck  V.  McClure,  98  Pa.  541.  It  Is  said  in 
Vittum  V.  Estey,  supra: 

"As  to  a  breach  by  renunciation,  it  is  settled 
law  in  England  and  in  many  jurisdictions  here 
that,  when  one  party  to  a  bilateral  contract,  be- 
fore the  time  of  performance  on  hia  part  has  ar- 
rived, repudiates  the  entire  contract,  or  a  part 
of  it  that  goes  to  the  whole  consideration,  and 
declares  that  he  will  no  longer  be  bound  by  it, 
the  other  party  may,  if  he  pleases,  act  upon 
the  declaration  and  treat  the  contract  as  there- 
by broken  and  at  an  end  for  all  purposes  ex- 
cept for  bringing  a  suit  upon  it,  which  he  may 
bnng  at  once  without  waiting  for  the  time  of 
performance.  Or,  to  put  it  as  Lord  Blackburn 
does  in  Mersey  Steel  &  Iron  Co.  v.  Naylon, 
Bensir  &  Co.,  9  App.  Cas.  434,  442,  the  oth- 
er party  may  say:  'Tou  hhve  given  me  dis- 
tinct notice  that  you  will  not  perform  the  con- 
tract. I  will  not  wait  till  you  have  broken  it, 
but  will  treat  yon  as  having  put  an  end  to  it, 
and  if  necessary  will  sue  you  for  damages ;  but, 
at  all  events,  I  will  not  go  on  with  the  con- 
trsct.'  But  declarations  that  do  not  amount 
to  an  absolute  and  unequivocal  refusal  to  per- 
form the  contract  cannot  be  treated  as  a  re- 


nunciation of  it"— dtlng  Dlngley  ▼.  Oler,  117 
U.  S.  490,  6  Sup.  Ct  866,  29L.  Ed.  984;  and 
Johnston  v.  MiUing,  L.  R.  16  Q.  B.  D.  460. 

If  we  examine  the  proof  In  this  case,  no 
positive  and  absolute  renunciation  appears 
which  gave  the  plaintiff  a  right  to  sne  upon 
the  contract  for  damages,  as  for  a  present 
breach  of  it.  HolUday,  it  Is  true,  had  order- 
ed the  plaintiff  Edwards  to  stop  the  mill  aft- 
er he  had  sawed  the  logs  on  hand  or  already 
cut  If  the  evidence  had  stopped  here,  the 
case  might  have  been  quite  different  from 
what  we  hold  it  Is.  But  that  is  not  all  of  It. 
Edwards  refused  positively  to  obey  the  or- 
der, or  to  consider  it  as  a  renunciation  of 
the  contract  and  a  breach  thereof.  He  in- 
sisted that  the  order  must  come  from  both 
of  the  parties,  HolUday  and  Proctor,  and 
that  the  former  should  send  Proctor  to  see 
him,  which  was  assented  to  and  done.  When 
Proctor  came,  he  also  told  Edwards  "to  shut 
down,"  but  this  Edwards  declined  to  do  nn- 
tU  he  was  paid  for  what  he  already  done. 
Proctor  then  told  him  "to  go  on  and  cnt  the 
timber,"  and  then  added,  as  he  walked  away, 
"Shut  down  for  a  few  days  and  I  will  come 
back  and  let  yon  know."  This  left  the  mat- 
ter o^n  for  an  agreement  as  to  what  should 
be  done,  a  few  days  being  allowed  for  re- 
flection, but  never  afterwards  was  there  any  , 
positive,  nnequlvocal,  or  unqualified  order  to 
quit  If  Edwards  wanted  the  matter  settled 
by  a  distinct  understanding  as  to  what  he 
should  do,  "go  on  or  stop"  it  was  easy  for 
him  to  have  Inquired  of  the  defendants  and 
got  an  answer  about  which  there  could  be  no 
doubt  or  uncertainty.  Instead  of  pursuing 
this  course,  being,  as  suggested,  "behind 
with  the  defendants,"  he  preferred  to  end 
the  contract  and  sne  for  damages  upon  the 
theory  that  there  had  been  a  breach.  He 
acted  prematurely  and  inconsiderately  in 
supposing  that  the  time  had  arrived  for  him 
to  proceed  by  suit  to  vindicate  his  supposed 
rights.  The  declarations  of  Proctor  were 
not  stronger  or  more  nnequirocal  than  those 
of  defendant  in  Dingley  v.  Oler,  117  U.  S. 
490,  6  Sup.  Ct.  850,  29  L.  Ed.  984;  a  case 
much  cited  on  this  question  and  where  the 
language  was: 

"We  cannot,  therefore,  comply  with  your  re- 
quest to  deliver  to  you  uie  ice  claimed,  and  re- 
spectfully submit  that  you  ought  not  to  adi 
this  of  us  in  view  of  the  fact  stated  herein.". 

This  was  written  in  reply  to  a  peremptory 
demand  from  plaintiff  for  a  delivery  of  Ice 
immediately,  under  a  contract  for  the  same. 
The  defendant  had  promised  to  deliver  later, 
if  the  price  changed,  and  expressed  the  hope 
that  a  more  favorable  view  would  be  taken 
upon  reflection.  The  court  said  as  to  these 
facts: 

"This,  we  think,  is  very  far  from  being  a 
positive,  unconditional,  and  unequivocal  decla- 
ration of  fixed  purpose  not  to  perform  the  con- 
tract in  any  event  or  at  any  time.  In  view 
of  the  consequences  sought  to  be  deduced  and 
claimed  as  a  matter  of  law  to  follow,  the  defend- 
ants have  a  right  to  [insist]  that  their  exprea-  j ,, 
sions,  sought  to  be  converted  into  a  renunda^VlL 


686 


91  SOUTHEASTERN  REPORTER 


(N.a 


tion  of  the  contract.,  sliall  not  b«  enlarged  by 
constructions  b^ond  their  strict  meaning." 

The  court  also  said  that  the  implied  re- 
quest by  the  defendant  in  that  case  for  fur- 
ther consideration,  based  upon  the  peremp- 
tory demand  by  the  defendant,  left  ttie  mat- 
ter open.  And  so  we  think  In  this  case,  that 
when  Proctor  had  said,  "You  may  go  on  and 
cut,"  or  used  words  to  that  effect,  and  there 
was  no  further  order  to  shut  down  perma- 
nently, there  was  no  such  positive,  alwolute, 
and  uneqiiivocai  renunciation  of  the  contract 
and  refusal  to  be  further  bound  by  it  as  con- 
stituted a  breach  entitling  plaintifC  Edwards 
to  sue  for  his  damages  at  once,  and  the  mat- 
ter was  at  that  time  left  open  for  future 
agreement.  The  giving  of  an  option  for  the 
sale  of  the  lands  to  another  which,  so  far  as 
appears,  was  not  accepted,  and  never  passed 
any  title  to  the  land,  did  not  constitute  such 
a  breach  upon  the  facts  of  ttiis  case.  It 
seems  to  be  conceded  that  a  sale  under  it 
was  never  consummated.  There  is,  at  least, 
no  evidence  that  it  was.  There  may  be: 
First,  a  sale  of  lands ;  second,  an  agreement 
to  sell  land;  and,  third,  what  Is  popularly 
called  an  option.  The  first  Is  the  actual 
transfer  of  title  from  grantor  to  grantee,  by 
an  appropriate  Instrument  of  conveyance. 
The  second  is  a  contract  to  be  performed  in 
the  future,  and,  if  fulfilled,  results  in  a  sale. 
It  is  a  preliminary  to  a  sale,  and  is  not  the 
sale.  Breaches,  rescission,  or  release  may 
occur  by  which  the  contemplated  sale  never 
takes  place.  The  third,  an  option,  originally 
is  neither  a  sale  nor  an  agreement  to  sell. 
It  Is  simply  a  contract  by  which  the  owner 
of  property  (real  estate  being  the  species  we 
are  now  discussing)  agrees  with  another  per- 
son that  he  shall  have  the  right  to  buy  his 
property,  at  a  fixed  price,  within  a  time  cer- 
tain. He  does  not  sell  his  land;  he  does 
not  agree  to  sell  It.  He  only  transfers  the 
right,  or  privilege,  to  buy  at  the  election  of 
the  other  party.  The  second  party  gets  no 
land  in  prtesentl,  nor  an  agreement  that  he 
shall  have  land,  but  merely  the  right  to  call 
for  and  receive  land  If  he  elects  to  do  so. 
An  option  is  unilateral,  depending  upon  the 
will  or  choice  of  one  of  the  parties  for  its 
conversion  into  a  sale  or  even  an  agreement 
to  sell.  Winders  v.  Kenan,  161  N.  C.'  628,  77 
S.  E.  687.  The  cases  relied  on  by  plaintiff 
do  not  apply.  The  decisions  in  them  were 
based  upon  different  facts. 

The  plaintiff  might  have  enjoyed  the  full 
benefit  of  his  contract,  if  he  had  not  stopped 
cutting  the  timber  when  he  did.  He  had 
been  overpaid  for  what  he  had  done,  and  he 
risked  nothing  in  suspending  a  few  days. 
The  Jury  found,  without  any  serious  contest 
between  the  parties  as  to  the  amount,  that 
defendant  owed  a  balance  of  $278.50.  The 
case  shows  that  he  bad  been  advanced  the 
sum  of  $974.50,  and  from  this  was  deducted 
"$600  for  the  contract  price  of  cutting  100,- 


000  feet  of  timber,  $25  for  building  a  house 
on  premises,  $51  for  cutting  out  a  right  of 
way,  and  $20  for  piling  timber,  leaving  bal- 
ance of  $278.50,"  the  amount  allowed  by  the 
jury  under  the  instructions  of  the  court  It 
seems,  therefore,  that  plaintiff  was  engaged 
in  a  losing  business,  but  if  there  was  a  pros- 
pect of  its  being  profitable,  be  should  not 
have  thrown  up  the  contract,  but  gone  in 
with  it  to  the  end  and  reaped  the  profit  So 
far  as  we  can  see  from  the  facts  as  they  now 
appear,  he  would  not  have  been  Interrupted 
in  his  work. 

We  think  the  case  was  correctly  submitted 
to  the  Jury. 

No  error. 


(173   N.   C.   33) 
ANGB  T.   SOVEREIGN  CAMP  OP  WOOD- 
MEN OF  THE  WORM).     (No.  14.) 

(Supreme  Court  of  North  Carolina.     Feb.  2S, 
1917.) 

1.  iNStjaANCE  <S=>607— Fkatebnal  Obdebs  — 
ToBTS— Actions— Jury  Question. 

In  an  action  against  a  fraternal  insurer  for 
injuries  received  in  initiation  into  a  subordinate 
lodge,  the  member  being  injured  by  a  shock  of 
electricity,  which  was  administered  to  him  as 
part  of  the  proceedings,  the  question  of  defend- 
ant's liability  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1838.] 

2.  Insurance  «=»687— Fbatebnai.  Obdebs  — 

TOBTS— LlAB  ILITT. 

A  corporation  may  be  held  liable  for  negli- 
gent and  maliciouB  torts  committed  by  its  em- 
ployes and  agents,  in  the  due  course  of  thdr 
employment  and  within  its  scope,  and  hence  a 
fraternal  insurer  is  liable  for  negligent  wrong 
committed  by  a  subordinate  lodge  in  initiating  a 
member,  where  such  wrong  was  witiiin  the  scope 
of  the  subordinate  lodge's  authority. 

['Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I  1838.] 

3.  Evidence  ®=»93 — ADmssiBmrr— Matters 
Fkouliablt  Within  Pabtt's  Knowledoe. 

In  an  action  against  a  fraternal  insurer  for 
injuries  inflicted  by  subordinate  lodge  in  initi- 
ating a  memlier,  the  duty  of  showing  want  of 
authority  of  the  subordinate  lodge,  etc.,  ia  npon 
the  insurer;  the  matter  being  peculiarly  witliin  . 
its  knowledge. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig,  {  115.] 

4.  Action  «=»12— Cbtminal  Law  ®=»31— Db- 

FBNSE. 

No  consent  will  bar  a  prosecution  or  pre- 
vent a  civil  action  for  acts  causing  damage 
which  involve  a  breach  of  the  criminal  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  35,  36,  50.] 

Appeal  from  Superior  Court,  Washington 
County;  Whedbfee,  Judge. 

Action  by  Jesse  Ange  against  the  Sovereign 
Camp  of  the  Woodmen  of  the  World.  From 
a  judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed and  remanded. 

See,  also,  171  N.  C.  40,  87  S.  E.  955. 
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W.  Bt  Bond,  Jr.,  of  Denver,  Colo.,  for  ap- 
pellant 6.  y.  Cowper,  R.  H.  Lewis,  Jr.,  and 
B.  A.  Wbltaker,  Jr.,  all  of  Klnston.  for  ap- 
pellee. 

HOKE,  J.  [1]  From  the  testimony  Intro- 
duced try  plaintiff  and  the  admissions  In  the 
pleadings,  it  appeared  or  there  were  facts  in 
evidence  tending  to  show  that  the  defendant, 
the  Sovereign  Camp  of  the  Woodmen  of  the 
World,  was  a  corporation  duly  organized  and 
doing  an  insurance  business  on  the  fraternal 
plan  as  a  principal  or  controlling  feature, 
and  that  the  Jamesvllle  lodge  was  a  branch 
or  subordinate  lodge  of  defendant  through 
which,  with  others  of  like  kind.  Individuals 
were  admitted  as  members  of  defendant 
lodge  under  an  Initiation  or  ceremony  as 
prescribed  by  a  ritual,  prescribed  and  issued 
by  the  defendant,  the  sovereign  lodge,  to  Its 
subordinates  or  branches ;  that,  on  the 


day  of  June,  1915,  plaintiff,  having  applied 
for  admission  as  member  In  defendant  lodge, 
was  being  Initiated  by  the  local  lodge  at 
Jamesvllle  and,  as  a  part  of  the  ceremony 
then  exercised,  plaintiff  was  blindfolded  and 
carried  Into  a  room,  was  placed  on  a  machine 
similar  to  a  pair  of  platform  scales,  and  told 
to  pull  a  certain  lever  which  would  register 
his  strength,  as  this  was  required  by  the 
lodge  and  by  the  defendant,  the  Sovereign 
Camp;  that  plaintiff  thereupon  pulled  the 
lever  as  directed  and  immediately  rec^ved 
a  severe  shock  of  electricity  which  threw 
him  out  on  the  floor  and  caused  him  serious 
and  painful  injuries;  "that  plaintiff  was 
then  carried  to  his  room,  was  confined  to  his 
bed  for  some  time,  had  several  fits,  has  suf- 
fered serious  and  permanent  injuries,  and 
has  since  been  unable  to  work.  It  was  fur- 
ther shown  that  another  individual  had  been 
admitted  as  member  of  defendant  lodge  a 
short  time  before  the  night  tn  question,  and 
that  he  too  was  placed  on  said  machine  and 
received  an  electric  shock  similar  to  that 
described  by  plaintiff. 

A  number  of  witnesses  testified  to  the  good 
health  of  plaintiff  prior  to  his  Initiation,  and 
that,  since  then,  he  has  been  under  the  care 
and  attention  of  various  doctors;  that  he 
had  had  fits  and  been  unable  to  perform  his 
work,  etc.  Upon  this  the  evidence  chiefly 
relevant  to  the  issue  as  the  case  is  now  pre- 
sented, we  are  of  opinion  that  plaintiff's  ex- 
ception to  his  honor's  Judgment  of  nonsuit 
must  be  sustained. 

[2]  It  is  now  fully  established  that  corpo- 
rations may  be  held  liable  for  negligent  and 
malicious  torts,  and  that  responsibility  wUl 
be  imputed  whenever  such  wrongs  are  com- 
mitted by  their  employes  and  agents,  in  the 
course  of  their  employment  and  within  its 
scope.  Moore  v.  Railroad,  165  N.  C.  439,  81 
8.  E.  803,  51  L.  R.  A.  (N.  S.)  866;  Huffman 
v.  RaUroad,  163  N.  C.  171,  79  S.  E.  307; 
Seward  v.  RaUroad,  159  N.  C.  241,  75  S.  E. 
34;  Marlowe  v.  Bland,  154  N.  C.  140,  69  S. 
B.  752,  47  L.  B.  A.  (N.  S.)  1116;   Sawyer  t. 


Railroad,  142  N.  C.  1,  54  S.  E.  793,  115  Am. 
St  Rep.  716,  9  Ann.  Cas.  440;  Jackson  v. 
Telegraph  Co.,  139  N.  O.  347,  61  8.  E.  1015, 
70  L.  R.  A.  738;  Daniel  v.  Railroad,  136 
N.  C.  517,  48  S.  B.  816,  67  L.  R.  A.  455,  1 
Ann.  Cas.  718;  Denver,  etc.,  R.  R.  v.  Harris, 
122  U.  8.  601,  7  Sup.  Ct.  1286,  30  L.  Ed.  1146; 
Levi  V.  Brooks  et  al.,  121  Mass.  601. 

In  many  of  the  cases  and  In  reliable  text- 
books, the  term  "course  of  employment"  Is 
stated  and  considered  as  sufficiently  Inclaslve, 
but  whether  one  or  the  other  descriptive 
term  is  used  they  have  the  same  significance 
In  importing  liability  on  the  part  of  the 
principal  when  the  agent  Is  engaged  In  the 
work  that  his  principal  has  employed  or  di- 
rected him  to  do,  and  the  conduct  of  the 
agent  complained  of  occurs  in  the  effort  or 
endeavor  to  accomplish  It  When  such  con- 
duct comes  within  the  description  and  con- 
stitutes an  actionable  wrong,  the  corporation 
principal,  as  in  other  cases  of  principal  and 
agent.  Is  liable  not  only  for  "the  act  Itself, 
but  for  the  ways  and  means  employed  In  the 
performance  thereof." 

In  Reinhardt  on  Agency,  §  335,  the  position 
and  the  reason  for  It  is  very  well  stated  as 
follows: 

"If  a  legal  wrong  is  committed  by  an  account- 
able being,  the  party  injured  may  obtain  redress 
therefor  in  damages.  If  the  wrong  was  commit- 
ted by  his  authorized  agent,  or  servant,  the  re- 
sult is  the  same.  By  'authorized  agent'  it  is  not 
n.eant  to  imply  that  the  wrongful  act  itsdf 
must  be  authorized  b^  the  principal  or  master, 
or  that  an;  presumption  of  that  nature  must  be 
indulged  before  the  principal  can  be  held  re- 
sponsible; it  is  sufficient  if  the  agent  was  au- 
thorized to  perform  the  act  in  the  peiiormance 
of  which  the  wrong  was  committed,  for  the  prin- 
cipal is  responsible,  not  only  for  the  act  itself, 
but  for  the  ways  and  means  employed  in  the 
performance  thereof.  The  principal  may  be  per- 
fectly innocent  of  any  actual  wrong  or  of  any 
complicity  therein,  but  this  will  not  excuse  him, 
for  the  party  who  was  injured  by  the  wrongful 
act  is  also  innocent;  and  the  doctrine  is  Uiat 
where  one  of  two  or  more  innocent  parties  must 
suffer  loss  by  the  wrongful  act  of  another,  it  is 
more  reasonable  and  just  that  he  should  suffer 
it  who  has  placed  the  real  wrongdoer  in  a  posi- 
tion which  enabled  him  to  commit  the  wrongful 
act,  rather  than  the  one  who  had  nothing  what- 
ever to  do  with  setting  in  motion  the  cause 
of  such  act  'In  such  cases,'  says  Story,  'the 
rule  applies  (respondeat  superior),  and  it  is 
founded  upon  public  policy  and  convenience,  for 
in  no  other  way  could  there  be  any  safety  to 
third  persons  in  their  dealings,  either  directly 
with  the  principal,  or  indirectly  with  him, 
through  the  instrumentality  of  agents.  In  every 
such  case  the  principal  holds  out  his  agent  as 
competent  and  fit  to  be  trusted,  and  thereby,  in 
effect,  he  warrants  his  fideUty  and  good  con- 
duct in  all  matters  within  the  scope  of  the 
agency.' " 

And  again,  In  the  same  work,  section  336, 
the  author  says: 

"Of  course,  if  the  master  or  principal  author- 
ized or  ratified  the  tort  or  participated  in  it 
himself,  he  will  be  liable  for  the  damages  occa- 
sioned by  it  But  if  he  did  not  authorize  or  rat- 
ify it  he  will  still  be  liable  if  it  was  done  in  the 
course  of  tbe  agent's  or  servant's  emplovment, 
and  this  is  so  even  if  the  master  or  principal 
had  actually  forbidden  the  act  to  be  done.  'The 
test  is,  whether  the  tort  was  ^<:om,git^^^^^. 
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course  of  the  employment  of  the  servant  or 
agent;  if  the  wronj^ul  act  complained  of  was 
outside  of  the  coarse  of  snch  employment,  the 
master  or  principnl  is  not  liable,  unless  it  was 
Bubsequpntfy  ratified." 

It  will  thus  be  noted  that  if  the  wrong  com- 
plained of  Is  committed  within  the  course  of 
the  agent's  employment  and  within  its  scope, 
the  principal  may  be  held  liable,  though  it 
went  l)eyond  his  express  direction  and  even 
contrary  thereto. 

Applying  these  recognised  principles  to  the 
facts  in  evidence,  as  they  now  appear,  It  Is 
the  fairly  permissible  inference  that  this 
plaintiff,  while  being  admitted  to  member- 
ship in  the  defendant,  the  sovereign  lodge, 
through  an  Initiation  carried  on  by  a  local 
lodge  as  its  agent  and  for  which  the  defend- 
ant had  prescribed  a  ritual,  has  received 
serious.  If  not  permanent,  injuries  by  reason 
of  a  violent  electric  shock,  used  as  and  pur- 
porting to  be  a  part  of  the  ceremonial.  And 
if  these  facts  are  accepted  by  the  jury,  and 
they  further  find  that  Injuries  of  that  char- 
acter were  received  as  the  proximate  result 
of  the  agent's  conduct  in  conducting  the  In- 
itiation to  membership,  the  defendant  would 
be  properly  held  liable  as  for  a  negligent 
wrong,  and  must  respond  in  damages  to  the 
sufferer.  According  to  our  Interpretation  of 
the  present  record,  the  position  Is  in  accord 
with  the  authorities  heretofore  cited,  and  Is 
fully  supported  6y  well-considered  cases  bear- 
ing more  directly  on  the  question.  Thompson 
V.  Supreme  Tent,  etc.,  189  N.  Y.  294,  82  N.  E. 
141,  13  L.  K.  A.  (N.  S.)  314,  121  Am.  St  Rep. 
879,  12  Ann.  Cas.  552 ;  Mitchell  v.  Leech,  C9 
S.  0.  419.  48  S.  E.  290,  66  L.  K.  A.  723,  104 
Am.  St.  Rep.  811 ;  Klnver  v.  Phoenix  Lodge,  7 
Ont.  377;  Grand  Temple  and  Tabernacle  Of 
Knights  of  Tabor  v.  Johnston  (Tex.  ClT.  App.) 
171  S.  W.  490.  This  last  case  seems  to  have 
been  carried,  by  writ  of  error,  to  Supr^ue 
Court  of  the  United  States,  and  we  do  not 
find  that  the  same  has,  as  yet,  been  reported 
or  acted  on,  but  the  general  principles,  as 
stated.  In  the  opinions  of  the  state  courts, 
are  In  accord  with  the  other  cases  we  have 
cited  on  the  subject.  Neither  the  ritual  nor 
constitution  or  by-laws  of  defendant  or  of  the 
local  lodge,  If  any  such  exist,  were  offered 
in  evidence  by  eitiier  party  on  the  trial,  and 
It  does  not  appear  whether  plaintiff  had  ac- 
cess to  them  or  not.  The  case  has  beeA  dis- 
posed of  on  the  general  evidence  as  to  the 
authority  and  conduct  of  the  local  lodge  as 
set  out  in  the  preliminary  statement 

[3]  Whether  In  the  further  development  of 
the  cause,  there  may  be  facts  available  tend- 
ing to  show  that  the  local  lodge  is  not  the 
agent  of  the  defendant  in  the  matter  of  ad- 
mission to  membership  In  the  defendant,  the 
sovereign  lodge;  whether,  In  the  ritual  pre- 
scribed by  defendant  the  authority  of  the 
local  lodge  is  so  regulated  and  controlled  that 
the  act  of  initiation  could  in  no  sense  be 
tadd  as  coming  within  the  course   of  the{ 


agency  of  the  local  lodge  and  whether.  In  the 
ultimate  Issue,  the  plaintiff  may  be  held  to 
have  Icnowingly  con.sented  to  the  ceremony  as 
carried  out  and  how  far  this  may  affect  his 
right  to  recover,  these  are  matters  that  may 
be  relevant  on  the  question  of  the  company's 
defense,  and  some  of  them,  being  more  par- 
ticularly within  defendant's  knowledge,  the 
proof  or  the  offering  of  It  would  more  prop- 
erly come  from  the  company.  Harper  Ftir- 
nlture  Co.  v.  Express  Co.,  144  N.  C.  639,  57 
S.  B.  458, 12  Ann.  Cas.  924;  Meredith  y.  Rail- 
road, 137  N.  C.  478,  60  S.  B.  1;  Mitchell  v. 
Railroad,  124  N.  O.  238,  32  S.  E.  671,  44  L. 
R.  A.  615 ;  Lawson  on  Presampttve  Evidence, 
rule  6. 

[4]  And,  In  reference  to  the  effect  of  plain- 
tiff's consent,  if  there  was  any  knowingly 
given.  It  may  be  well  to  note  the  decisions  in 
this  jurisdiction  to  the  effect  that  no  consent 
will  bar  a  prosecution  nor  prevent  a  dvU  re- 
covery for  acts  causing  damage  which  Involve 
a  breach  of  the  criminal  law.  State  v.  Wil- 
liams, 75  N.  C.  134;   Bell  T.  Hansley,  48  X. 

0.  131. 

Defendant  dted  and  greatly  relied  upon  the 
case  of  Jumper  v,  Sov.  Camp  Woodmen  of  the 
World,  reported  In  127  Fed,  635,  62  C.  C.  A. 
361,  as  In  contravention  of  our  present  dis- 
position of  the  cause.  In  that  case  the  court 
in  Its  opinion,  refers  to  a  ritual  offered  in 
evidence  and  tending  to  show  that  the  Inju- 
ries received  were  aitlrely  outside  of  any 
part  of  the  ceremony,  as  therein  contained, 
and,  further,  to  a  position,  as  supported  by 
the  testimony  or  contended  for  by  defendant 
to  the  effect  that  the  particular  act  causing 
the  Injury  was  not  a  part  of  the  ceremony  of 
Initiation  at  all,  but  occurred  after  and  when 
the  claimant  had  become  a  member  of  the 
local  lodge.  Neither  the  ritual  nor  any  pro- 
vision of  the  same  nor  any  evidence  of  the 
kind  suggested  was  offered  on  the  present 
trial,  and  we  do  not  consider  It  permissible, 
assuredly  It  Is  not  desirable  to  Indicate,  by 
anticipation,  what  effect  such  restricttve  evi- 
dence, if  It  existed,  might  have  on  the  plain- 
tiffs right  of  action.  Apart  from  this,  the 
case  relied  on,  In  Its  general  aspects,  does 
not  seem  to  be  In  accord  with  the  principles 
of  Imputed  responsibility  for  the  torts  of  an 
agent,  as  it  prevails  In  this  jurisdiction. 

On  the  record  as  It  now  stands,  we  must 
hold  and  direct  that  the  judgment  of  nonsuit 
be  set  aside,  and  the  canse,  on  proper  issues, 
be  referred  to  the  decisions  of  the  Jury. 

Reversed. 

an   N.  C.  49) 
MERGER  T.  FRANK  HITOH  LUMBER  CO. 
(No.  60.) 

(Supreme  Court  of  North  Carolina.     Feb.  28, 
1917.) 

1.  Appbai.  and  Erbor  <&=>1032(2)— Pbejttdi- 
ciAt.  Ebbor— Burden  to  Show  Phejudicb. 

Wliere  the  record  does  not  show  the  con- 
tents of  a  memoranda  made  by  a  deceased  clerk 
to  the  exclusion  of  wliich  defendant  excepted, 
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80  that  it  does  not  appear  whether  the  memo- 
randa would  have  any  practical  significanco  on 
the  issue,  the  exception  must  be  overruled,  since 
the  harden  ia  on  defendant  to  show  prejudicial 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
B^Tor,  Cent.  Dig.  $$  4048,  4049.] 

2.  EviDKNCE  ®=»355(7)— WanTEH  Memoban- 
Dt'M— Deceased  Entrant— Foundation. 

Written  memoranda,  made  by  a  third  per- 
son in  the  regular  course  of  business,  when  relo- 
vaut,  are  admissible,  after  it  is  shown  tliat  the 
entrant  is  dead  or  unavailable  as  a  witness,  ami 
that  the  entries  were  made  in  the  line  of  some 
duty  or  custom  in  the  course  of  his  business, 
that  they  are  contemporaneous  with  the  act  to 
bo  proved,  and  that  the  entrant  had  knowledge 
of  the  facts  contained  therein.  ■ 

[Ed.  Note.— For  other  cases,  se«  Dvidence, 
Cent.  Dig.  |  1401.] 

3.  Evidence  <S=5.^55{7)— Written  Memoran- 
da— Knowleuoe  or  Entrant. 

Memoranrtii  made  by  a  deconsed  clerk  of 
measurements  of  timber  made  on  delivery  of  the 
timber  at  defendant's  mill  are  inadmissib!'^  to 
show  the  amount  of  timber  cut  from  plaintiffs 
land,  since  the  entrant  could  have  no  personal 
knowledge  of  where  the  timber  had  been  cut. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  1491.1 

4.  CoMPnOMISE  AND  Setti.eme.nt  <&=»5{2>— 
Disputed  Account— Payment  in  Fuix  Set- 
tlement. 

When  a  party  mn'<('s  a  payment,  purporting 
to  be  in  full  settlement  of  a  disputed  claim,  the 
acceptance  of  the  payment  by  the  other  party 
with  knowledge  is  an  adjustment  of  the  claim, 
which  precludes  farther  action  thereon. 

[Ed.  Note.— For  other  cases,  pcc  Compromise 
and  Settlement,  Cent.  Dig.  §5  12.  13.] 

6.  Compromise  and  Settlement  i3=24 — Dis- 
puted -Account — Question  for  Jubt. 
Unless  the  intention  of  the  parties  in  mak- 
ing  and  accepting  a  payment  on  a  disputed  ac- 
count is  so  cleiJr  that  there  could  be  no  disagree- 
ment among  men  of  fair  minds  as  to  whether  it 
was  in  full  settlement,  the  question  of  intention 
mast  be  decided  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  .Compromise 
and  Settlement,  Cent  Dig.  §  9$.] 

6.  Compromise  and  Settlement  ^s»24— Dis- 
puted Account— Evidence. 
T^Tiere  the  evidence  showed  that  defendant 
had  presented  plaintiff  with  a  statement  of  the 
amonnt  he  owed  for  timber  cut  on  plaintiff's 
land  and  had  tendered  a  check  for  the  amount 
therein  shown  to  be  due  which  plaintiff  refused 
to  accept,  claiminc  it  to  be  too  small,  and  that 
a  year  thereafter  defendant  sent  the  same  check 
to  plaintiff,  along  with  other  checks  for  timber 
cut  on  other  tracts,  without  stating  on  the  face 
of  the  check  that  it  was  intended  to  be  in  full 
settlement  of  the  disputed  account,  the  court 
could  not  instruct  the  jury  that  the  acceptance 
of  that  check  by  plaintiff  was  in  law  a  settle- 
ment of  the  account,  but  plaintiff's  intention  in 
receiving  and  cashing  the  check  was  a  question 
of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  §  95.] 

Appeal  from  Superior  Court,  Edgecombe 
County ;   Allen,  Judge. 

Action  by  W.  P.  Mercer  against  the  Frank 
Hitch  Lupiber  Company.  Judgment  for  the 
plaintiff,  and  defendant  appeals.    No  error. 

The  action  was  to  recover  a  balance  claim- 
ed to  be  due  on  a  sale  of  timber,  and  which 
defendant  contended  had  been  fully  paid  for. 


On  the  trial,  there  was  evidence  on  the  part 
of  plaintiff  tending  to  show,  among  other 
things,  that.  In  May,  1909,  be  sold  to  defend- 
ant the  timber  to  be  cut  from  a  tract  of  land 
in  said  county,  containing  75  to  100  acros; 
that  the  timber  In  question  was  very  large, 
long  straw  pine,  and  was  to  be  paid  for  at 
$3  per  thousand,  and  the  amount  of  tlniber 
had  been  estimated  by  witness  at  500,000 
feet ;  that  the  timber  was  cut  and  hauled  off 
the  land  by  defendant,  and  thereafter  defend- 
ant sent  plaintiff  a  statement,  showing  the 
amount  at  212,500  feet;  that  plaintiff  knew 
that  there  was  a  mistake,  and  had  same  care- 
fully measured  aa  the  stump,  getting  the 
niumber  of  cuts  to  the  log  plainly  marlsed  by 
sawdost  as  each  stock  was  sawed,  and  the 
amount  was  430,000  feet,  and,  for  the  differ- 
ence, plaintiff  had  never  been  paid.  The  per- 
sons employed  by  plaintiff  to  take  these 
measurements  testified  as  to  the  amount  and 
to  the  care  with  which  same  had  been  ascer- 
tained. A  witness  by  the  name  of  Dupree, 
whom  defendant  alleged  they  had  employed 
to  measure  the  timber  as  It  was  taken  off  the 
ground,  stated  that  this  was  not  done  as  to 
nil  the  timber  cut;  that  he  knew  of  2Vi 
trains  of  40  cars  each,  1,800  to  2,000  feet  per 
car ;  that  he  had  supposed  another  man  was 
measuring  it,  but,  after  that  time,  he  meas- 
ured the  timber  ahS  sent  statements  to  each 
of  the  parties.  It  appeared  also  that  plain- 
tiff had  sold  defendant  timber  off  of  several 
other  tracts  of  land  in  the  county,  about 
which  there  seems  to  have  been  i^o  dispute, 
the  Issue  between  them  being  as  to  this  tract 
of  100  acres  adjoining  H.  T.  Hlnton  et  al.  A 
witness,  Frank  Hitch,  testifying  for  defend- 
ant company,  said,  among  other  things:  That 
he  did  not  have  personal  knowledge  of  the 
timber  or  the  measurements.  That  the  com- 
pany had  employed  a  man  named  Dupree  to 
measure  the  timber  as  It  was  sent  to  the  At- 
lantic Coast  Line  Railway  station,  and  they 
had  also  the  record  of  measurements  of  the 
timber  at  the  defendant's  mill,  where  it  was 
unloaded  by  the  railroad  company.  These 
were  made  by  a  man  named  Howard,  who 
was  deSd  at  the  time  of  the  trial.  That  the 
books  showed  the  amount  of  timber  in  dis- 
pute to  be  212.558  feet  at  $3  per  thousand. 
The  witness  further  testified  that  he  had  a 
statement  made  out  by  his  bookkeeper,  show- 
ing the  account  between  plaintiff  and  the 
company,  covering  different  transactions  from 
1904  down  to  and  Including  this  deal,  and 
showing  a  balance  due  from  defendant  com- 
pany on  account  of  $35.75 ;  that  part  of  this 
statement  had  been  furnished  by  the  witness, 
Dupree ;  that,  In  February,  1010,  when  plain- 
tiff was  in  Norfolk,  witness  had  showed  him 
the  statement,  putting  the  amount  from  this 
disputed  item  at  212.558  feet  and  plaintiff 
objected  to  the  amount  as  Insufficient,  and 
witness  then  offered  him  a  check  for  the 
balance,    as   shown,   which   he   declined   to 
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take;  that  witness  took  the  check  back  to 
the  office  and  put  it  In  the  safe  and  a  year 
or  so  after,  when  they  had  some  transac- 
tion, aboat  timber  In  another  section  of  the 
county  and  In  settling,  the  witness  inclosed 
him  this  check,  and  called  attention  to  it  as 
being  the  check  made  out  to  him  last  year. 
This  came  back  through  the  bank  as  paid. 
The  statement  of  account  did  not  accom- 
pany this  check  when  it  was  sent,  and  was 
Just  the  check  for  the  amount  of  $35.75.  The 
plaintiff  in  bis  testimony  denied  that  any 
such  account  was  ever  shown  him,  or  that 
any  claim  was  made  that  the  $35.76  was, 
or  purported  to  be,  any  settlement  for  an 
alleged  balance;  that  witness  recdved  the 
check  in  the  maU  with  some  other  checks  for 
timber,  but  no  statement  of  what  it  was 
for  and  no  attention  was  called  to  it;  that 
witness  supposed  it  was  a  check  payable 
on  account,  and  so  Indorsed  it ;  that  he  had 
sold  defendant  several  other  tracts  of  timber 
after  the  timber  In  dispute  was  cut;  that 
witness,  In  Indorsing  the  check,  did  not  in- 
tend or  agree  to  take  same  In  full.  On  this 
the  evidence  chiefly  relevant  offered  by  the 
parties,  the  cause  was  submitted  to  the  Jury, 
who  rendered  a  verdict  for  plaintiff.  Judg- 
ment on  the  verdict,  and  defendant  appealed, 
assigning  errors. 

John  L.  Bridgers,  of  Tarboro,  for  appel- 
lant. F.  S.  SprulU,  of  Rocky  Mount,  and 
W.  O.  Howard,  of  Tarboro,  for  appellee. 

HOKE,  3.  [1]  Objection  is  made  to  the 
validity  of  the  trial  for  that  the  court  ex- 
cluded the  written  memoranda  of  Howard, 
deceased,  purporting  to  be  a  measurement  of 
logs  hauled  from  the  land  in  controversy  and 
left  at  defendant's  mill  by  the  Railroad 
Company,  the  memoranda  described  and  re- 
ferred to  by  the  witness,  Frank  Hitch.  It 
does  not  clearly  appear  from  the  record  the 
exact  amount  of  timber  that  these  memoran- 
da would  have  disclosed,  but,  In  any  event, 
we  think  they  were  properly  excluded.  If 
they  included  the  same  or  a  less  quantity 
than  defendant's  books  showed,  they  were 
without  practical  significance  on  the  issue, 
for  plaintiff  admitted  that  such  amount  bad 
been  fully  accounted  for  and  he  had  deduct- 
ed it  from  his  claim.  On  that  ground,  the 
objection  should  be  overruled,  for  the  burden 
Is  on  the  defendant  to  establish  reversible  er- 
ror. But  if  it  be  assumed  that  the  memoran- 
da, as  made  by  Howard,  would  show  an 
amount  greater  than  that  as  contained  In  de- 
fendant's statement,  but  less  than  plaintiff 
claimed,  we  think  his  honor  made  correct  rul- 
ing concerning  them. 

[2]  It  Is  weU  understood  that  written  en- 
tries or  memoranda,  shown  to  have  been 
made  by  a  third  person  in  the  regular  course 
of  business,  when  otherwise  relevant,  may 
be  admitted  in  evidence  on  the  trial  of  an 
issue  and  as  substantive  testimony,  but  in 
order  to  their  proper  reception  in  this  Ju- 


risdiction, and  unless  in  strictness  a  part 
of  the  res  gests.  It  must  be  made  to  appear 
that  the  person  making  them,  sometimes 
styled  the  entrant,  is  dead  at  the  time  of 
trial  or  unavailable  as  a  witness;  that  the 
entries  were  made  in  the  line  of  some  duty 
or  custom  pursued  in  the  course  of  entrant's 
business ;  that  they  are  cotemporaneons  with 
the  act  to  be  proved ;  and  that  the  entrant 
had  knowledge  of  the  relevant  facts  which 
they  purport  to  contain.  Ray  t.  Castle,  79  N.  C. 
580;  Caiaffee  v.  U.  S.,  86  IT.  S.  616,  21  L.  Ed. 
908;  N.  J.  Zinc  Co.  v.  Lehigh  Zinc  Co.,  59 
N.  J.  Law,  189,  35  AU.  915 ;  Jones  on  Evi- 
dence (2d  Ed.)  p.  401,  {  319  (original  section 
323) ;  4  Chamberlayne,  Modem  Law  of  Evi- 
dence, S§  2884,  2885,  2895,  et  seq.  Applying 
the  principles,  It  does  not  sufficiently  ap- 
pear at  what  time  these  memoranda  were 
made  by  Howard,  nor  does  it  at  all  appear 
that  he  bad  any  knowledge  of  the  facts 
which  alone  would  give  his  act  of  measure- 
ment significance,  to  wit,  that  the  logs  be 
measured  with  those  that  came  off  the  tract 
of  land  In  controversy,  nor  does  it  appear 
that  this  was  otherwise  established. 

[3]  The  witness  Hitch  testifies  that  be 
himself  had  no  personal  knowledge  of  the 
relevant  facts,  but  "naturally  supposed"  that 
the  amount  as  given  in  and  shown  by  his 
books  was  correct  On  the  record  and  ac- 
companying facts  as  they  now  appear,  all 
that  Howard's  entries  could  possibly  show 
was  that,  at  some  time,  not  stated,  he  meas- 
ured a  certain  lot  of  logs  delivered  by  the 
railroad  at  defendant's  mill,  and  which  some 
one  bad  reported  to  him  had  (ome  from  a 
tract  of  land  of  plaintiff.  Unless  this  was 
satisfactorily  established,  the  pile  of  logs 
measured  by  Howard  was  not  a  relevant 
fact  On  the  question,  therefore,  really  in 
dispute  between  these  parties,  to  wit  wheth- 
er the  amount  of  timber  which  defendant 
company  had  cut  and  removed  from  this  par- 
ticular tract  of  land  of  76  acres  exceeded 
the  amount  as  shown  on  defendant's  books, 
the  memoranda  would  have  afforded  no  aid 
to  the  Jury,  and  were  properly  excluded.  In 
this  aspect  of  the  matter,  the  case  is  not 
unlike  one  of  the  authorities  Just  cited  of 
Chaffee  v.  U.  S.  That  was  an  action  against 
distillers  for  selling  whisky  on  which  no 
tax  had  been  paid,  and  which  was  supposed 
to  have  been  shipped  from  their  distillery 
along  the  Miami  Canal  in  Ohio,  and  as  evi- 
dence tending  to  show  that  the  defendants 
had  shipped  whisky  in  excess  of  the  quan- 
tity they  bad  paid  taxes  on,  the  government 
offered  the  books  of  the  collector  of  tolls  on 
the  canal,  and  entered  therein  in  the  hand- 
writing of  deceased  clerks,  purporting  to 
have  been  made  from  the  reports  of  captains 
of  boats  as  to  their  cargo,  etc.  In  holding 
that  the  admission  of  these  entries  constitut- 
ed reversible  error,  Field,  Judge,  In  refer- 
ence to  them,  said: 

"They  were  not  competent  evidence  as  dec- 
larations of  the  collectors,  for,the,«:dlectonJuid 
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no  personal  knowledge  of  the  matters  stated; 
they  derived  all  their  information  either  from 
the  bills  of  lading  or  verbal  statements  of  the 
captains.  Nor  were  the  books  competent  evi- 
dence as  declarations  of  the  captains,  because  it 
does  not  appear  that  the  bills  of  lading  were 
prepared  by  them,  or  that  they  had  personal 
knowledge  of  thdr  correctness,  or  that  their 
vettial  statements,  when  the  bills  of  lading  were 
not  piodaced,  were  founded  upon  personal 
knowledge;  and  besides,  many  of  the  certifi- 
cates were  admitted  without  calling  the  captains 
who  signed  them,  and  without  proof  of  their 
death  or  inaccessibility." 

It  was  objected,  fnrther,  that,  on  the  facta 
In  evidence,  the  cotirt  refused  the  defendant's 
prayer  for  Instmctlona,  in  terms  as  follows: 

"If  you  find  from  the  evidence  the  fact  to  be 
that  the  defoidant  prepared  a  statement  of  all 
the  buFiiness  between  the  defendant  and  the 
plaintiff,  showing  the  balance  of  ?35.75  by  the 
defendant  to  the  plaintiff,  and  offered  payment 
of  the  amoimt  of  balance;  that  plaintiff  ex- 
cepted to  the  statement,  and  statea  to  the  de- 
fendant that  it  was  not  enough;  that  some  time 
afterwards  the  plaintiff  accepted  and  cashed  a 
check  for  the  balance  due  as  shown  in  said  state- 
ment; then  the  court  instructs  that  the  pay- 
ment to  and  acceptance  by  the  plaintiff  was  in 
law  a  settlement,  and  you  will  answer  the  is- 
sue as  to  indebtedness,  'No.' " 

[4]  It  Is  the  well-recognized  prlnclpte  here 
and  elsewhere  that,  when  a  dispute  exists 
between  two  parties  as  to  the  amount  of  an 
acconnt  and  one  sends  another  a  check  or 
makes  a  payment  clearly  purporting  to  be  In 
full  settlement  of  the  claim  and  the  other 
knowingly  accepts  It,  this  will  amount  to 
an  adjustment,  and  -  farther  action  thereon 
is  precluded. 

[{]  It  Is  a  question,  however,  of  the  Intent 
of  the  parties,  as  expressed  In  their  acts  and 
statements  at  the  time,  and  unless,  on  the 
facts  in  evidence,  this  Intent  is  so  clear  that 
there  could  be  no  disagreement  about  it 
among  men  of  fair  minds,  the  issue  must 
be  decided  by  the  jury.  Rosser  v.  Bynnm, 
168  N.  C.  342,  84  S.  E.  8»3 ;  Aydlett  v.  Brown, 
153  M.  G.  334,  69  S.  E.  243;  Armstrong  v. 
Lonon,  140  N.  C.  435,  63  S.  B.  101 ;  Kerr  v. 
Sanders,  122  N.  C.  635,  29  S.  E.  913.  In  Ros- 
ser's  Case,  supra,  the  position,  as  it  pre- 
vails In  this  jurisdiction,  Is  stated  as  follows: 

"It  is  well  recognized  that  when,  in  case  of  a 
dispute   account   between  parties,   a  check  is 

?iven  and  received,  clearly  purporting  to  be  in 
all,  or  when  such  a  check  is  given  and  from  the 
facts  and  attendant  circumstances  it  clearly 
appears  that  it  is  to  be  received  in  full  of  all  in- 
debtedness of  a  given  character  or  all  indebted- 
ness to  date,  the  courts  will  allow  to  such  a 
payment  the  effect  contended  for.  The  position 
u  very  well  stated  in  Aydlett  v.  Brown,  153  N. 
0.  334  [69  S.  B.  243]  as  follows:  That  when 
a  creditor  receives  and  collects  a  check  sent  by 
his  debtor  on  condition  that  it  shall  be  in  full 
for  a  disputed  account,  he  may  not  thereafter 
repudiate  the  conditions  annexed  to  the  ac- 
ceptance'— and  is  upheld  and  approved  in  nu- 
ffleroas  dedsions  of  the  court"  (citing  authori- 
ties). 
And  farther: 

"A  proper  consideration  of  these  and  other 
cases  on  the  subject  will  disclose  that  such  a  set- 
tlement is  referred  to  the  principles  of  accord 
and  satisfaction;   and,  unless  the  language  and 


the  effect  of  it  is  clear  and  explicit,  it  Is'  usually 
a  question  of  intent,  to  be  aetermined  by  the 
jury." 

[6]  Under  the  principle  so  stated,  the  judge 
could  not  have  given  the  Instruction  as  pray- 
ed for,  which  amounts  to  direction  that  the 
receipt  of  the  check,  tinder  the  conditions 
sniScested,  as  a  matter  of  law,  would  con- 
dnde  the  plaintiff.  The  statement,  showing 
that  it  was  a  balance  dne,  did  not  accom- 
pany the  check  when  sent.  It  was  remit- 
ted a  "year  or  so  after  the  statement  bad 
been  exbibited."  There  was  nothing  on  the 
face  of  the  check  to  show  it  was  intended 
to  be  in  foil,  and,  according  to  defendant's 
own  version  of  the  matter,  it  was  sent  in  a 
batch,  or  with  several  other  checks,  making 
payments  for  timber,  arising  from  transac- 
tions entirely  distinct  Plaintiff  denies  that 
any  such  statement  ever  was  exhibited,  show- 
ing the  check  was  for  a  balance  dne  and 
including  an  account  for  the  timber  in  con- 
troversy,  but,  taking  defendant's  own  version 
of  It  to  be  true,  or  snCh  parts  of  it  as  ap- 
pear in  the  prayer,  the  Intent  with  which 
plaintiff  received  and  cashed  the  check  for 
$35.75  was  a  question  of  fact,  and  properly 
referred  by  his  honor  to  the  jury. 

We  find  no  error  tn  the  record,  and  the 
judgment  for  plaintiff  is  affirmed. 

No  error. 

(XTi  N.  C.  97) 

HTJX  V.  REFLECTOR  CO.    (No.  176.) 

(Supreme  Court  of  North  Carolina.     Mardi  7, 
1917.) 

1.  Evidence  9=3471(3)— Opinion  or  State- 
ment or  Fact. 

Where  plaintiff  employe  qualified  as  an 
expert,  his  testimony  that  the  machine  which 
injured  him  was  unguarded,  out  of  date,  and 
about  40  years  old  was  competent  as  a  state- 
ment of  fact 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ont  Dig.  Si  2151,  2164.] 

2.  Evidence  €=>513(1)— Expebt  Testimont— 

CUBTOUABT  AFFLIANCEB. 

An  expert  witness'  testimony  that  the  ma- 
chine  which  injured  plaintiff  employs  was  not 
in  general  use,  and  was  unguarded  when  he 
had  worked  for  defendant  is  competent,  es- 
pecially in  view  of  witness'  special  knowledge 
of  the  machine  in  question. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Ont  Dig.  a  2&n,  231&] 

3.  Master  and  Servant  €=9286(22)  —  Jctt 
Question— Unguaeded  Macuinebt. 

Testimony  that  plaintiff  employe,  aged  17 
years,  lost  his  hand  while  removing  paper 
lodged  between  the  unguarded  cogs  of  an  out 
of  date  machine,  with  no  prompt  means  of  stop- 
ping it,  made  defendant's  negligence  a  jury 
question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent.  Dig.  f  1028.] 

4.  Tbiai,   «=»296(e)— Asstjmption   of   Risk- 
Sufficiency  OF  Peesentation  of  Issue. 

Failure  to  specifically  submit  the  issue  of 
assumption  of  risk  is  not  erroneous,  where  the 
jury  was  instructed  that  plaintiff  employe's  con- 
tributory negligenco  barred  recovery  if  the 
situation  was  apparently  dangerous,  and  a  rea- 
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■oaably  prudent  man  would  not  have  attempted 
to  place  his  hand  in  the  nnsnarded  madiine. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  700.] 

8.  Masteb  and  Sebvant  <s=»203(1)— "Assump- 
tion OP  Risk"— Nattjrk. 
"Assumption  of  risk"  is  the  employe's  as- 
samption  of  the  risks  of  an  employment  prop- 
erly managed  and  with  machinery  in  good  con- 
dition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §}  538-S40,  542,  543. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assumption  of  Risk.] 

Appeal  from  Superior  Court,  Pitt  County; 
Lyon,  Judge. 

Action  by  H.  M.  Hux,  by  his  next  friend, 
against  the  Reflector  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Harry  Skinner  and  I/.  O.  Cooper,  botb  of 
Greenyllle,  for  appellant.  Julius  Brown,  of 
Gieenvllle  and  H.  S.  Ward,  of  Washington, 
N.  C,  for  appellee. 

CIiARE,  O.  J.  This  Is  an  acUon  for  per- 
sonal injuries  In  the  cutting  off  of  the  plain- 
tiff's right  hand.  The  plaintiff  was  operating 
a  Job  press  for  the  defendant  company. 
There  was  evidence  that  there  were  two 
presses  worldng  side  by  side,  but  that  the 
plaintiff,  a  boy  of  17,  was  in  diarge  of  both, 
and  the  one  at  which  he  was  not  Immediate- 
ly working  became  clogged,  whereupon  the 
plaintiff,  under  his  duty  of  superrlslon,  at- 
tempted to  undog  It,  but  by  reason  of  the 
cogwheels  not  being  shielded,  or  boxed,  his 
hand  was  caught  between  the  two  cogwheels, 
and,  there  being  no  lever  by  pulling  which  the 
gearing  could  be  thrown  out,  or  the  machine 
stopped,  he  lost  his  hand. 

[1]  The  first  exception  was  to  a  question 
asked  the  plaintiff: 

"State  in  your  opinion  if  the  press  at  which 
.vou  were  hurt  was  such  a  press  as  was  adopted 
and  in  general  use  at  that  time." 

There  was  no  exception  to  the  answer,  or 
motion  to  strike  out,  but  plaintiff  answered: 

"No,  sir.  It  was  out  of  date  and  not  equip- 
ped; It  was  old  and  worn,  and  was  a  machine 
about  40  years  old.  It  was  not  equipped  with 
lever,  and  there  was  no  shield  to  cover  the 
cogs;  the  machine  was  made  in  1870  or  some- 
thing." 

This  was  competent  as  a  statement  of  fact 
[2]  The  second  exception  Is  to  the  ques- 
tion asked  another  witness: 

"If  the  jury  should  find  from  the  evidence 
that,  in  the  machine  at  which  Mr.  Hux  was 
working  and  in  which  he  was  injured,  the  cog- 
wheels were  not  shielded  or  boxed  and  bad  no 
lever  for  throwing  the  machine  out  of  gear,  or 
throwing  the  belt  off  of  the  shaft,  in  your  opin- 
ion was  tiiat  such  a  machine  ns  was  adopted 
and  in  general  use  at  that  time?" 

There  was' no  objection  to  the  answer,  or 
motion  to  strike  out,  and  the  witness  an- 
swered: 

"No,  sir;  not  in  f;aieral  use  at  that  time  so 
far  as  my  observation  goes.  The  cogs  in  this 
machine  were  not  boxed  or  shielded,  when  I  left 


there;  I  was- not  there  when  it  happaed.  I 
was  there  before,  but  I  was  not  working  on  the 
press." 

These  witnesses  bad  qualified  aa  experts, 
and  this  evidence  was  competent.  Cotton 
Mills  V.  Assurance  Corporatloii,  161  N.  C. 
562,  77  S.  E.  6S2;  Morrlsett  t.  Cotton  MiUs, 
151  N.  C.  31,  65  S.  B.  514.  Besides  this  evi- 
dence was  further  competent  on  account  of 
the  special  tcnowledge  the  witness  had  of  this 
piece  of  machinery.  Morrlsett  v.  Cotton 
Mills,  supra;  Wilkinson  y.  Dunbar,  149  N. 
C.  20,  62  S.  E.  748;  Britt  ▼.  Railroad,  148 
N.  C.  41,  61  S.  B.  eOl ;  lyes  t.  Lumber  Co., 
147  N.  O.  800,  61  S.  B.  70. 

[3]  The  plaintiff  testified  that  he  was  In 
charge  of  these  two  Job  presses,  and  was  17 
years  of  age  at  the  time  of  the  injury.  He 
was  running  one  of  the  presses,  and  noticed 
that  the  other  did  not  have  a  suffldent 
amount  of  Ink.  He  inked  It,  and  as  he  turn- 
ed to  leave  he  heard  a  ticAae  In  the  press,  a 
Jumping  sound,  and  found  some  paper  lodg- 
ed in  the  cogs.  He  took  out  about  5  Inches 
of  paper  and  reached  over  to  pull  out  more, 
and  as  he  did  the  arm  of  the  press  caught 
htm,  and  shoved  Ms  arm  Into  the  press.  He 
had  no  lever  to  stop  it.  The  movement  of  the 
arm  of  the  press  which  rolled  the  cogs  shov- 
ed his  hand  between  them  and  held  it  fast 
These  cogs  were  not  shielded,  or  covered  in 
any  way,  and  the  machine  did  not  have  a 
safety  lever,  or  any  lever,  for  throwing  it  out 
of  gear  or  stopping  it  If  it  had,  he  could 
have  stopped  it,  and  gotten  the  paper  out, 
without  Injuring  his  hand.  He  added  that 
the  only  method  of  stopping  the  machine  was 
to  get  something  to  throw  the  belt  off  the 
shaft  at  the  celling  or  to  go  to  the  other  end 
of  the  house  to  out  the  motor  off.  He  further 
testified  that  the  press  was  out  of  date,  as 
did  three  other  witnesses. 

Upon  the  above  synopsis  of  the  evidence 
the  Judge  properly  refused  to  nonsuit  the 
case.  The  machine  at  which  the  plaintiff 
was  injured  was  35  or  40  years  old;  the  cogs 
were  exposed  and  not  boxed  in  any  way; 
there  was  no  safety  lever  or  any  other  kind 
of  lever  to  stop  the  machine.  The  maciilne 
was  more  dangerous  than  new  machines,  and 
it  was  not  In  general  use.  The  plaintiff  was 
doing  his  duty  at  the  time  he  was  injured, 
and  the  defendant's  general  manager  and 
floor  boss  both  knew  the  defective  condition 
of  the  machine  and  had  seen  it  at  work.  The 
case  was  properly  submitted  to  the  Joiy. 
Alnsley  v.  Lumber  Co.,  165  N.  0. 122,  81  S.  E. 
4;  Steely  v.  Lumber  Co.,  165  N.  O.  27,  80 
S.  E.  963;  Kiger  v.  Scales  Co.,  162  N.  C. 
133,  7S  8.  K.  76.  In  Creech  v.  Cotton  Mills, 
135  N.  C.  680,  47  S.  E.  671,  whwe  the  plain- 
tiff was  operating  four  looms  she  went  to  get 
the  necessary  filling  in  a  box  in  a  passage- 
way in  front  of  certain  unboxed  cogwheels, 
and  In  bending  down  her  clothing  was  caught 
in  the  cogwheels  and  she  was  Injured.     This 
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court  snatalned  the  refosal  to  nonsalt.  In  Sib- 
bert  T.  Cotton  MilUi,  145  K.  0.  306,  59  S.  B.  79, 
the  plaintiff  was  Injured  by  unboxed  cog- 
wheels, and  the  safety  lever  was  out  of  fix, 
and  the  ooinrt  In  setting  aside  the  nonsalt  held 
that  It  was  the  duty  of  the  defendant  to  use 
reasonable  care  by  proper  construction  and 
freauent  Inspection  to  keep  the  safety  levers, 
whldt  it  had,  in  good  condition,  and  It  was 
liable  If  the  plaintiff  was  injured  by  its 
faUnre  to  do  so.  In  the  Creech  Case,  supra, 
there  were  unboxed  cogs,  and  In  the  Sibbert 
Case,  Bupni,  the  safety  lever  was  out  of  fix, 
and  the  court  held  that  both  these  cases 
should  have  gone  to  the  Jury.  In  the  pres- 
ent case  there  were  both  these  defects.  The 
plaintiff  was  Injured  by  being  caught  in  the 
cogwheels,  which  were  not  boxed,  and  the 
machine  had  no  safety  lever  to  throw  the  ma- 
chine out  of  gear. 

[♦,  6]  It  was  not  error  for  the  court  to  re- 
fuse to  submit  an  Issue  as  to  assumption  of 
risk,  for  the  issue  of  contributory  negligence 
was  submitted,  which  was  really  the  defense, 
for  the  plaintiff  relied  upon  the  defective  ma- 
chinery, and  the  court  charged  the  Jury: 

"If  yon  find  by  the  jtreater  weight  of  the  evi- 
dence that  a  reasonably  prudent  man  would 
not  have  attempted  to  tako  the  paper  from  the 
cogwheels  while  the  machine  was  in  motion 
and  you  will  find  that  the  plaintiff  did  that,  he 
would  be  guilty  of  contributory  negligence  and 
should  not  recover,  and  you  will  answer  that 
issue,  'Yes';  or  if  you  mid  that  the  situation 
there  was  apparently  dangerous,  and  that  a 
man  of  ordinary  prudence  would  not  have  put 
bis  hand  there  to  take  out  or  put  in  paper,  if 
,  the  plaintiff  did  so,  then  you  should  find  that  the 
plaintiff  was  guilty  of  contributory  negligence 
and  should  not  recover." 

This  charge  gave  the  defendant  all  which 
he  Is  entitled  to,  whether  It  Is  called  con- 
trlbntory  negligence  or  assumption  of  risk. 
Harvell  v.  Lumber  Co.,  154  N.  C.  260,  70  S. 
E.  389.  Assumption  of  risk  Is  the  assump- 
tion by  the  employ^  of  the  risks  of  the  voca- 
tion or  employment  properly  managed,  and 
with  machinery  In  good  condition.  But  even 
if  the  defendant  was  entitled  to  have  his  plea 
of  assumption  of  risk  submitted  to  the  Jury, 
this  was  sufSdently  done  In  the  charge  above 
quoted.  Goias  v.  Training  School,  169  N.  C. 
736,  86  S.  E.  629;  Zollicoffer  v.  ZolUcoffer, 
168  N.  a  326,  84  S.  E.  349;  Hinton  v.  Hall. 
166  N.  C.  477,  82  S.  E.  847;  Irvln  v.  Railroad, 
164  N.  0.  6,  80  S.  E.  78;  Horton  v.  Rail- 
road, 162  N.  C.  428,  78  S.  E.  494;  Garrison  v. 
Machine  Co.,  159  N.  C.  286,  74  S.  E.  821; 
Roberts  V.  Baldwin,  165  N.  O.  276,  71  S.  B. 
319.  There  is  no  exception  to  the  charge  of 
the  court 

It  is  passing  strange  that,  in  view,  of  the 
repeated  decisions  of  this  court  and  the 
spirit  of  the  age  which  demands  care  and 
humanity  on  the  part  of  employers  in  pro- 
tecting employes  from  avoidable  injuries,  cog- 
wheels should  still  be  unboxed  or  necessary 
safety  leven  omitted,  to  the  infliction  of 


mutilation  upon  those  who  are  mming  fheii 
dally  bread  by  the  sweat  of  their  brows. 
We  find  no  error. 

"""^^  (ITS  N.  0.  62) 

MIIXBR  et  aL  V.  JOHNSTON  «t  aL 
rNo.  63&) 

(Supreme  Court  of  North  Carolina.    Feb.  28, 
1917.) 

1.  BotTNnAMEs  ®=940(1)— Questions  fob  Jt;- 
BT—MoNUMKNTB— Location. 

The  question  what  are  the  termini  or  bound- 
aries of  a  grant  or  deed  is  matter  of  law,  to 
be  determined  by  the  court,  but  the.  question 
where  the  termini  are  is  a  fact  for  the  jury  if 
the  location  is  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S§  196-208.] 

2.  BOONDABIBS  «=>3(6)— CONTBOL  0»  GAIXS— 

Call  fob  a  Link. 
A  line  called  for  in  a  description  in  a  deed 
wliicb  is  fixed  and  established  is  dealt  with  as 
a  natural  object  and  controls  course  and  dis- 
tance. 

[Ed.  Note.— For  other  caaaa,  see  Boundaries, 
Cent  Dig.  H  24-29.] 

3.  BouNDAsnss  «s>3(7)— Control  ot  Calls— 
Descbiption. 

Descriptive  specifications  in  a  deed,  while 
useful  when  the  location  of  a  boundary  is  in 
doubt  cannot  prevail  against  a  known  and  con- 
trolling call, 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {§  30-33.] 

4.  Duds  «33il4(S)'— Dksobiftion  or  Pboi>- 

XBTT. 
The  addition  of  a  further  description  in  a 
deed  will  not  be  permitted  to  defeat  a  full  and 
perfect  description  which   fully   identifies   and 
ascertains  the  property  conveyed  or  devised. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  S  320,  321.J 

6.  Wills  g=»585(2)— CoNHrauoriow— Bbtates 

CbBATBO— BOVNDABISS— EvinsROB. 
Elvidence  gathered  from  the  will  and  codicil 
held  conclusive  and  satisfactory  that  it  was  not 
testator's  intention  to  grant  by  a  codicil  the 
same  lands  formerly  devised  to  his  wife,  so  that 
claimants  under  such  codicil  could  daim  only  to 
the  line  therein  described,  and  not  to  the  line 
described  in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1275.] 

6.  Wills     <3=3661(2)  — Constbuotion  — Pbe- 
sumptions. 

The  presumptitai  that  a  testator  intends  to 
dispose  of  all  his  property  cannot  affect  the  con- 
struction of  the  devise  or  a  port  of  the  property 
to  include  another  part,  where  there  was  stiU 
other  property  not  specifically  disposed  ct,  but 
covered  by  a  residuary  clause. 
■  [Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  i  1222.] 

7.  Wills  «=>561(2)—Conbtbuction— Estates 

CbEATED— BOUNDABIES. 

A  devise  by  a  testator  who  owned  eight  lots 
in  a  row  on  a  certain  street  which  granted  his 
tavern  in  wliich  he  lived,  toKether  with  five  half- 
acre  lots,  could  not  bo  coustmed  to  include  the 
whole  eight  lots  merely,  because  the  tavern  was 
within  an  incloeure  on  three  lots,  but  the  bound- 
ary was  the  farther  line  o£  the  fifth  lot. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §  1222.] 
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8.  WOBDS  AND  PHKASKS— PABTICTJIAB  WOBDS 

—"Include." 
"Include,"    as    used   in    a    devise   of   land, 
means  "to  confine  within,  to  hold,  to  attain,  to 
shut  up,"  and  synonyms  are  "contain,  inclose, 
comprise,  comprehend,  embrace,  and  involve." 

[Ed.  Note.— Fop  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Include.] 
l).  Appeal  and  Erbob  «=»1062(4)  —  Instbtjc- 

TioN  B— Pbejtjdice. 
Though  the  court  should  have  held  as  a 
matter  of  law  that  a  devise  to  plaintiffs  did 
not  cover  the  land  in  controversy,  but  failed 
so  to  hold,  such  failure  was  not  reversible  error, 
where  the  jury  so  found. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
firror,  Cent  Dig.  g§  4215-4217.] 

Appeal  from  Superior  Oonrt,  Buncombe 
County;  Adams,  Judge. 

Action  by  Lula  R.  Miller  and  others  against 
Robert  P.  Johnston  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeaL  No  er- 
ror. 


Tills  is  an  action  to  recover  a  lot  o<  land 
In  the  city  of  AshevUle ;  the  controversy  be- 
ing as  to  the  ownership  of  the  land  cm  the 
plat,  which  is  copied  below,  between  the  lines 
B,  M,  N,  I,  or  (as  reduced  by  the  vrldenlng  of 
Main  street  and  the  opening  of  Walnut  street) 
between  the  lines  1,  2,  3,  4. 

The  plaintiffs  are  children  and  grandchil- 
dren of  Elizabeth  A.  Gudger,  who  died  in 
1912,  and  they  claim  under  the  will  of  Jamea 
M.  Smith,  who  acquired  lots  38,  37,  and  36  in 
1816,  and  all  of  the  other  land  covered  by 
the  plat,  except  lot  No.  51,  In  1S40.  James 
M.  Smith  made  his  will  in  1850,  and  in  addi- 
tion to  giving  certain  property  to  different 
children,  he  devised  certain  lands  to  his  wife, 
Pollie,  for  life,  and  certain  other  lands  to  her 
absolutely.  In  1854  he  added  a  codicil  to  hi: 
will  in  which  he  recites  that  his  wife  liad 
died,  and  he  disposes  of  the  property  devised 
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to  her,  describing  It  as  "the  property  In  Bald 
will,  real  and  personal,  ^ven  to  her  for  life 
and  that  property  glren  to  her  absolutely." 
In  1856  he  made  changes  In  his  will  and  add- 
ed another  codldl  In  which  is  the  devise  un- 
der which  the  plaintiffs  claim,  and  as  the 
plaintiffs  contend  that  the  devise  to  Elizabeth 
A.  Gndger  covers  the  same  land  as  that  de- 
vised to  the  wife,  Pollle,  as  far  as  the  land 
covered  by  the  plat  Is  concerned  the  two  de- 
vises are  given  In  parallel  columns  In  order 
that  the  similarity  and  differences  In  descrip- 
tion may  be  seen  the  better. 

February  8,  185ft. 

1.  I  glTe  and  devise  to 
her  the  eald  Elizabeth  A. 
Oudger 

2.  the  house  and  lota  in 
which  I  live 

8.  Including  the  tavern 
and  outbulldlnsB  contig- 
uous on  the  east  side  ot 
the  main  street 

4.  Beginning  on  the 
street  and  J.  B.  White- 
aide's  comer  south  of 
the    tavern    house, 

5.  and  running  with 
the  main  street  Includ- 
ing the  five  front  halt- 
acre  lots 

6.  Passing  below  the 
fence  north  of  the  well 


Vobmanr  9,  18S0. 

1.  I  give  and  devise  to 
mj  beloved  wife  Polly 

2.  the  house  and  lots  In 
which  I  now  live  In  the 
town  of  AshevlUe 

3.  Including  the  tavern 
and  adjoining  buildings, 
garden  orchard,  and  ad- 
joining  lo^ 

4.  Beginning  at  Mr. 
ffummey's  line  on  the 
main  street  near  my 
house 

K.  then  with  the  main 
street  a  north  course 


6.  (a)  Crossing  the  hol- 
low (b)  to  the  line  of  the 
southern  half-acre  lot 
hereinafter  devised  to 
my  daughters  Ann  Cath- 
erine Crook  and  Ruth  W. 
Ripley 

7.  (a)  Then  with  that 
line  and  (b)  the  line  of 
the  lot  east  of  it  an  east 
couna 


8.  to  the  new  street 
running  by  Bphralm 
Clayton's, 

9.  and  with  that  street 
a  south  course  to  the 
cross  street 

10.  and  with  that  and 
Mr.  Summey's  line  to 
the  beginning. 


11.  ♦  •  •  for  and 
during  ber  natural  lite 
and  no  longer 


T.  (a)  and  mnning  with 
the  lower  or  north  line 
of  the  lower  or  fifth  lot 
eastward  by  the  east 
comer  thereof  (b)  and 
the  same  course 

8.  to  the  street  near 
Bphralm  Clayton's 

9.  and  south  with  that 
street  to  the  corner  near 
Z.   B.  Vance's  office, 

10.  then  with  the  cross 
street  and  the  south  )lne 
of  my  lot  to  the  begin- 
ning including  the  orch- 
ard 

!!.•••  for  and 
during  her  natural  life 
with  remainder  to  such 
children  as  she  may 
leave  her  surrlving  and 
those  representing  the 
interests  any  that  may 
die    leaving   children 

There  was  also  a  residuary  clause  in  the 
win  of  the  said  Smith  which  is  as  follows: 

"All  the  rest  and  residue  of  my  estate  real, 
personal  and  mixed  I  direct  to  be  sold  by  my 
executors  at  public  or  private  sale  as  they  may 
deem  best,    •    •    • 

"The  ijroperty  real  and  personal  herein  left 
to  my  wife  for  life  is  intended  to  be  embraced 
in  the  direction  on  this  page,  to  sell  the  residue 
of  my  estate  and  divide  the  proceeds  amongst 
my  daughters.    •    •    • " 

It  was  admitted  that  the  devise  to  the  wife 
of  the  testator,  copied  above,  began  at  the  let- 
ter A  on  the  plot  and  ran  to  C,  then  to  H, 
then  to  3,  apd  back  to  A. 


It  was  also  admitted  that  the  devise  to 
Elizabeth  A.  Gndger  and  her  children  begins 
at  A  and  mns  north  with  Main  street,  the 
plaintiffs  contending  that  the  northern  line 
of  the  devise  was  the  line  6,  H,  and  the  de- 
fendants claiming  that  the  northern  line  was 
the  line  B,  I.  -Hie  tavern  In  which  James 
M.  Smith  lived  was  located  on  lots  88  and 
87  and  In  part  on  lot  36. 

It  was  admitted  that  the  line  B,  I,  was  the 
northern  line  of  the  fifth  half-acre  lot  count- 
ing from  A,  and  that  the  line  O,  H,  was  the 
northern  line  of  the  dghth  half-acre  lot 
counting  from  A,  and  of  the  fifth  counting 
from  the  northern  line  of  lot  36,  the  third  lot 
on  which  the  tavern  was  situate. 

There  was  no  dispute  between  the  parties 
as  to  the  location  of  any  object  referred  to 
In  the  devise  to  the  wife  of  the  testator,  or 
in  the  devise  to  Elizabeth  A.  Gudger  and 
children  except  the  fence  and  the  orchard. 

The  plaintiffs  offered  evidence  tending  to 
prove  that  the  fence  was  on  the  line  S,  T, 
and  the  defendants  that  It  was  on  the  line 
P,  Q.  The  plaintiffs  also  offered  evidence 
tending  to  prove  that  the  orchard  extended 
north  of  the  line  B,  I,  and  the  defendants 
that  it  was  between  the  lines  A,  J,  and  B,  I. 

The  Jury  returned  a  verdict  In  favor  of  de-  • 
fendants,  and  from  the  Judgment  rendered 
there<Hi,  the  plaintiffs  appealed. 

Jones  &  Williams,  of  Ashevllle,  for  appel- 
lants. Merrimon,  Adams  &  Johnston,  Martin, 
Rollins  &  Wright,  W.  R.  Whitson,  and  Mark 
W.  Brown,  all  of  Ashevllle,  for  appellees. 

AXiLEN,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  claim  under  the  will 
of  James  M.  Smith,  and  they  cannot  recover 
unless  the  land  in  controversy  Is  a  part  of 
the  land  devised  to  Elizabeth  A.  Oudger  and 
her  children. 

The  plaintiffs  contend  that  the  court  ought 
to  have  held  as  matter  of  law  that  the  devise 
inclnded  the  three  half-acre  lots  Nos.  38,  87, 
and  36  as  the  lots  on  which  James  M.  Smith 
lived,  and  In  addition  the  five  half-acre  lots 
Nob.  35,  84,  43,  44,  45,  and  that,  if  this  is  not 
so,  the  location  of  the  land  is  a  question  for 
the  Jury,  and  that  error  was  committed  on 
the  trial  of  the  issues. 

The  defendants  contend  on  the  contrary 
that  there  was  no  question  for  the  jury,  that 
the  northern  boundary  of  the  plaintiffs  IS  the 
line  B,  I,  and  that,  while  this  ought  to  have 
been  held  by  the  court,  It  has  been  correctly 
decided  by  the  jury  under  proper  Instruc- 
tions. 

[1]  It  has  been  settled  since  the  case  of 
Doe  on  dem.  Tatem  v.  Paine,  11  N.  C.  64,  15 
Am.  Dec.  507,  that  what  are  the  termini  or 
boundaries  of  a  grant  or  deed  Is  matter  of 
law,  to  be  determined  by  the  court,  and  where 
these  termini  are  is  a  fact  to  be  left  to  the 
jury,  when  the  location  is  in  dispute  (Jones 
v.  Bunker,  83  N.  C.  324;  Redmond  v.  Stepp, 
100  N.  O.  212,  6  S.  E.  727;   Lumber  Co.  v. 
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Bernhardt,  162  N.  a  464,  78  S.  E.  483),  bat  If 
the  court  declares  what  the  boundary  Is,  and 
the  location  of  this  boundary  is  admitted, 
the  whole  resolves  Itself  into  a  question  of 
law. 

[2-4]  It  is  also  a  rule  of  construction  that 
a  line  called  for  In  a  description,  which  is 
fixed  and  established,  is  dealt  with  as  a  nat- 
ural object,  and  controls  course  and  distance 
(Flncannon  y.  Sudderth,  140  N.  O.  246,  52 
S.  B.  579;  I*  Co.  v.  Button,  159  N.  O.  445, 
74  S.  B.  1056 ;  L.  Co.  v  Bernhardt,  162  N.  C. 
464,  78  S.  E.  485),  and  that  descriptive  spec- 
ifications, while  useful  when  the  location  is 
in  doubt,  cannot  prevail  against  a  linown  and 
controlling  caU  (8  R.  C.  U  1086;  RItter 
Lumber  Co.  v.  Tj.  Co;t  169  N.  O.  94,  85  S. 
E.  438),  nor  will  tlie  addition  of  a  further 
description  be  permitted  to  defeat  a  full  and 
perfect  description,  which  fully  identifies  and 
ascertains  the  property  conveyed  or  devised 
(Mayo  V.  Blount,  23  N.  C.  28.'? ;  Hitter  Lum- 
ber Co.  V.  L.  Co.,  109  N.  C.  94.  83  S.  E.  438). 

Applying  these  principles,  It  is  clear  that 
the  line  "ninnlng  with  the  lower  or  north 
line  of  the  lower  or  fifth  lot  eastward  by  the 
oast  comer  thereof  and  the  same  course  to 
the  street  near  Ephraim  Clayton's,"  whether 
the  line  B,  I,  or  G,  H,  Is  the  northern  bound- 
ary of  the  land  devised  to  Elizabeth  Gudger 
and  her  children.  Is  tbe  northern  boundary 
on  the  line  B.  I,  or  on  the  line  G,  II? 

[6]  The  evidence  to  be  gathered  from  the 
will,  including  the  codicils,  is  conclusive  and 
satisfactory  that  it  was  not  the  Intention  of 
the  testator  to  give  to  his  daughter  and  her 
children  the  land  formerly  devised  to  his 
wife,  and  therefore  that  he  did  not  intend 
to  establish  the  line  G,  H,  which  is  the  north- 
em  line  of  the  devise  to  the  wife,  as  the 
northern  boundary  of  the  devise  t<^  the 
daughter.  In  the  first  place,  if  it  was  his 
purpose  to  give  to  bis  daughter  and  her  chil- 
dren the  same  property  devised  to  his  wife, 
he  could  have  done  so  by  describing  It  as  tbe 
land  on  the  east  side  of  Main  street  former- 
ly devised  to  his  wife,  and  the  Inference 
that  he  would  have  done  so.  If  this  was  bis 
intention,  is  reasonable  when  it  is  remem- 
bered that  he  was  familiar  with  this  mode  of 
description,  as  he  adopted  it  in  the  first  cod- 
icil, after  tbe  death  of  bis  wife,  in  which  he 
disposes  of  "the  property  In  said  will,  real 
and  personal,  given  to  her  for  life  and  that 
property  given  to  her  absolutely."  Again, 
tbe  testator  bad  devised  certain  lots  to  his 
daughters  Catherine  Crook  and  Ruth  Ripley, 
and  the  lines  of  these  lots  were  known,  es- 
tablished, and  beyond  dispute.  In  the  devise 
to  his  wife  he  begins  at  A  and  runs  north 
with  Main  street  to  the  lines  of  the  lots  de- 
vised to  Catherine  Crook  and  Ruth  Ripl^, 
while  in  the  device  to  Elizabeth  Gudger  and 
her  children  he  begins  at  A  and  runs  north 
with  Main  street  to  the  north  line  of  the 
fifth  lot.  Why  this  change  in  phraseology, 
and  why  this  substitution  of  a  line,  whidi 


has  raised  the  present  controversy,  for  a 
line  established  by  the  testator  and  used  by 
him  in  the  former  description.  If  it  was  in- 
tended that  the  two  devises  should  cover 
the  same  property? 

A  comparison  of  the  descriptions  In  the 
two  devises  shows  marked  and  irreconcilable 
differences.  In  the  general  description  In 
the  devise  to  his  wife  he  disposes  of  "the 
house  and  lots  In  which  I  now  live  in  the 
town  of  Asheville  including  the  tavern  and 
adjoining  buildings,  garden,  orchard  and  ad- 
joining lots,"  and  in  the  devise  to  his  daugh- 
ter of  "the  house  and  lots  in  which  I  live 
including  the  tavern  and  outbuildings  con- 
tiguous on  the  cast  side  of  Main  street."  If 
these  two  descriptions  stood  alone,  it  could 
not  be  contended  that  the  devise  to  the  wife 
did  not  Include  lots  adjoining  the  tavern  lot, 
which  are  not  mentioned  in  the  devise  to  the 
daughter,  and  the  particular  description 
leads  to  the  same  conclusion.  Both  devises 
begin  at  the  letter  A  and  run  north  with 
Main  street.  The  devise  to  the  wife  runs 
to  the  line  of  the  lot  devised  to  Catherine 
Crook  and  Ruth  Ripley,  which  is  at  H,  while 
that  to  Elizabeth  Gudger  and  her  children 
runs  to  the  northern  line  of  the  fifth  half- 
acre  lot,  which,  counting  from  A,  is  at  B. 

Tlie  devise  to  the  wife  runs  from  H  with 
the  line  of  Catherine  Crook  and  Ruth  Rip- 
ley and  with  the  line  of  the  lot  east  of  the 
Crook  and  Ripley  lot  (lot  52)  to  Spruce  street, 
giving  a  well  known  and  identified  line 
from  Main  street  to  Spruce  street,  while  the 
line  in  the  devise  to  Elizabeth  Gudger  and 
her  daughter  runs  with  the  northern  line  of 
the  fifth  lot  eastward  by  the  east  comer 
thereof,  which.  If  the  line  begins  at  B,  would 
take  it  to  R,  and  then  to  Spruce  street,  and 
not  with  any  other  line,  but  following  the 
same  course  as  from  B  to  R,  indicating  that 
there  was  no  known  line  from  R  to  Spruce 
street,  and  the  line-  from  B  to  R  extended  to 
Spruce  street  divides  lot  No.  S4,  an  acre  lot 
on  Spruce  street.  If  a  line  of  another  lot 
had  run  from  the  east  comer  of  the  fifth  lot 
to  Spruce  street,  the  testator  would  have 
called  for  it  as  he  did  in  the  devise  to  bis 
wife,  but  If  there  was  no  line,  his  only  re- 
course was  to  follow  the  "same  course"  as  he 
did  in  tbe  devise  to  the  daughter.  Tbe  de- 
vise to  the  wife  calls  for  Sprace  street  run- 
ning by  Ephraim  (31ayton's  and  the  devise  to 
the  daughter  Elizabeth  for  the  street  near 
Ephraim  Clayton's,  and  Ephraim  Clayton's 
is  opposite  the  terminus  of  the  line  from  B 
to  R  extended  to  Spruce  street,  and  the  calls 
for  the  orchard  and  tbe  fence  are  merely 
descriptive,  and  cannot  control  the  line  called 
for. 

[•]  The  presumption  that  a  testator  In- 
tends to  dispose  of  all  his  property  cannot 
afl'ect  the  construction  of  the  devise,  for  the 
reason  that  there  was  property  of  the  testa- 
tor which  he  did  not  dispose  of  specifically, 
and  there  is  a  residuary  clause  in  the  wlU. 

We  are  therefore  of  opinion  that  the  de- 
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vise  to  Elizabeth  Oudger  and  her  children 
does  not  cover  the  same  property  devised  to 
his  wife,  and  this  practically  establishes  the 
line  of  the  devise  at  the  line  B,  I,  because 
there  are  only  two  possible  contentions  upon 
the  record,  and  that  is  whether  the  line  H, 
C,  or  the  line  B,  I,  is  the  northern  boundary 
of  the  devise  under  which  the  plaintiffs 
claim.  If,  however,  we  confined  ourselves, 
not  to  a  comparison  of  the  two  descriptions, 
but  to  a  consideration  of  the  devise  to  the 
plaintiff  alone,  we  would  come  to  the  same 
conclusion. 

[7]  As  we  have  heretofore  shown,  the  gen- 
eral description  in  the  devise  to  the  plain- 
tiffs contains  nothing  that  would  permit  the 
extension  of  the  line  beyond  the  three  lots  on 
which  the  testator  lived,  and  but  for  the 
language  In  the  particular  description  "In- 
cluding the  five  front  half-acre  lots"  we 
would  be  compelled  to  say  that  the  fifth  lot 
means  what  it  says,  and  that,  counting  from 
A,  the  line  B,  I,  would  be  this  boundary,  and 
we  do  not  think  the  language  quoted  changes 
this  construction  of  the  devise,  and  that,  on 
the  contrary,  it  confirms  It. 

When  the  description  begins  at  A  and  In- 
cludes the  five  front  half-acre  lots  running 
to  the  northern  boundary  of  the  fifth  lot  the 
natural  construction  i?  that  these  five  lots 
are  between  the  beginning  point  and  the 
northern  boundary  of  the  fifth  lot,  and  as 
there  is  nothing  in  the  devise  to  show  a 
purpose  upon  the  part  of  the  testator  to  be- 
gin the  count  of  the  five  lots  at  a'ny  other 
place  than  the  beginning  point,  and  there  are 
eight  half-acre  lots  on  Main  street  from  A 
to  H,  and  the  fifth  lot  has  for  its  northern 
boundary  the  line  B,  I,  this  is  the  line  called 
for  in  the  devise  to  the .  plaintiffs,  beyond 
which  they  cannot  claim.  This  is  also  the 
construction  placed  on  the  devise  by  the 
parties  as  it  appears  that  the  will  of  James 
M.  Smith  was  probated  In  July,  1856,  that 
Elizabeth  Gudger  lived  on  a  lot  adjoining 
that  in  controversy  until  her  death  in  1912, 
a  period  of  56  years,  and  that  this  action 
was  not  commenced  until  1014. 

[8]  The  Century  Dictionary  defines  "in- 
clude," "to  confine  within  something"  "to  in- 
close" "to  contain"  "to  comprise,"  and  this 
definition  Is  accepted  by  the  courts. 

"  'Include'  is  defined  as  'to  confine  within,  to 
bold,  to  contain,  to  shut  up*;  and  synonyms 
are  'contain,'  'inclose,'  'comprise,'  'comprehend,' 
"embrace;*  and  'involve.'  Webst.  Diet.  So  that, 
Ds  used  in  Comp.Iiaws  S.  D.  S  1409,  providing 
that  die  sheriff  shall  be  entitled  to  certain  fees 
for  summoning  jurors,  including  mileage,  the 
sheriff  is  not  entitled  to  the  mileage  in  addi- 
tion to  the  fee.  Neher  v.  McCook  Ck>unty, 
11  S.  D.  422.  78  N.  W.  998,  999. 

"The  use  of  the  word  'including,'  in  a  legacy 
of  $100,  including  money  trusteed  to  a  certain 
bank,  cannot  be  construed  as  meaning  in  addi- 
tion to,  and  therefore  the  devisee  is  not  enti- 
tled to  the  sum  of  $100  in  addition  to  the  sum 
trusteed  at  the  bank,  but  only  $100,  including 
soch  sum.  Brainard  v.  Darling,  132  Mass. 
'218,  219. 


"A  bequest  of  $14,000  including  certain  notes, 
etc.,  is  to  be  construed  as  embracing  or  con- 
Btitnting  the  notes  as  a  part  of  the  $14,000,  and 
not  to  mean  that  the  notes  are  to  pass  in  addi- 
tion to  that  sum.  Henry's  Ex'r  v.  Henry's 
Ex'r,  81  Ky.  342,  344."  4  Words  and  Phrases, 
p.  34!>9. 

[>]  We  therefore  conclude  that  his  honor 
should  have  held  as  matter  of  law  that  the 
devise  to  the  plalntifCs  did  not  cover  the  land 
in  controversy,  but,  as  the  Jury  has  found 
in  accordance  with  this  contention,  it  does 
not  constitute  reversible  error  to  refuse  to 
so  hold.    Johnson  v.  Ray,  72  N.  C.  273. 

We  have,  however,  examined  the  excep- 
tions relied  on  by  the  plaintiffs,  and  if  we 
were  of  opinion  that  it  was  a  question  for 
the  decision  of  a  jury,  we  would  hold  that 
there  was  no  error  upon  the  trial.  The  only 
exception  which  would  appear  to  be  tenable 
is  to  the  admission  of  the  recitals  in  a  cer- 
tain deed,  but  it  appears  that  his  honor  In- 
structed the  jury  carefully  that  they  oould 
not  consider  the  recitals. 

The  evidence  excluded  as  to  the  declara- 
tions of  Mr.  Johnston  had  no  bearing  on  the 
issue  involving  the  boundary,  and,  at  most, 
was  an  expression  of  doubt  as  to  the  con- 
struction of  the  will. 

No  error. 

(178  N.  C.  750) 

STATE  V.  BURNETT.    (No.  80.) 

(Supreme  Court  of  North  Carolina.    Feb,  28, 
1917.) 

1.  GannNAL  Law  «=3l023(8)— Ap pbaIt— Oter- 
BDUNO  DsMuaaEB  TO  Indictment. 

The  judgment  of  the  superior  court  overrul- 
ing a  motion  to  quash  the  indictment  is  inter- 
locutory, and  no  appeal  lies  therefrom. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $  2581.] 

2.  Criminal  Law  C=»101(2)— JuaisniCTioN— 
Transfeb  of  Causes— Statute. 

Under  Pub.  Loc.  Laws  1913,  c  697,  {  3,  pro- 
viding that  the  judge  of  the  county  court  can 
transfer  causes,  civil  and  criminal,  pending 
therein,  to  tlie  superior  court  for  trial,  and  sec- 
tion 4,  giving  the  county  court  final,  original  ju- 
risdiction over  certain  offenses,  when  the  two 
sections  are  construed  so  as  to  reconcile  them 
with  each  other,  the  county  court  can  transfer  to 
the  superior  court  for  trial  a  criminal  cause  over 
which  it  is  given  final,  original,  and  exclusive 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  200,  205.] 

3.  STATUTES  l8=»181,  205— CONBTBUCTION  AB  A 

WnoLE— Intention  of  Legislatube. 
The  object  of  construction  of  a  statute  is  to 
ascertain  and  effectuate  the  intention  of  the  Leg- 
islature, and  the  statute  must  be  examined  as  a 
whole  and  its  different  provimons  reconciled,  if 
possible. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  160,  19&] 

Appeal  from  Sui)erior  Court,  Wayne  Coun- 
ty;   Stacey,  Judge. 

Elizabeth  Burnett  was  charged  with  keep- 
ing a  bawdyhouse,  and  from  the  order  over- 
ruling her  motion  to  quash  the  Indictment, 
she  appeals.    Appeal  dismissed. 
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The  defendant  was  charged  In  the  "county 
court  of  Wayne  county"  with  the  crime  of 
keeping  a  ba.wdybouse.  The  county  court 
was  created  by  Public  Local  Laws  of  1913, 
c.  697,  and  by  section  4  Is  given  "final  origi- 
nal" jurisdiction  of  all  misdemeanors  com- 
mitted In  the  county,  "to  wit,  of  all  crimes 
the  Jurisdiction  of  which  Is  now  or  may 
hereafter  be  given  to  Justices  of  the  peace," 
and  In  addition  thereto  of  the  offenses  special- 
ly named,  and  among  them  that  of  keeping 
a  bawdyhouse,  and  at  the  end  of  section  4  It 
is  provided  as  follows: 

"All  offenses  enumerated  above  are  hereby  de- 
Glared  to  be  pet^  misdemeanors.  And  all  crimes 
which  under  the  common  law  are  misdemeanors, 
wherein  the  punishment  is  in  the  discretion  of 
the  court,  are  hereby  declared  by  this  act  to  be 
petty  misdemeanors,  and  final,  exclusive,  orig- 
inal jurisdiction  thereof  is  hereby  given  to  the 
said  county  court  of  Wayne  county." 

Section  3  of  the  act  provides  that : 
"The  Judge  of  said  court  shall  have  power  to 
transfer  causes,  civil  and  criminal,  pending 
therein  to  the  superior  court  of  Wayne  county 
for  trial,  and  the  judge  of  the  superior  court 
shall  iiave  like  power  to  transfer  to  said  county 
court  for  trial  criminal  and  civil  actions  pending 
in  the  superior  court  that  are  within  the  juris- 
diction of  the  county  court" 

When  this  case  was  called  for  trial  in  the 
county  court,  the  Judge  of  said  court  trans- 
ferred it  to  the  superior  court  without  the 
consent  of  the  defendant  and  notwithstand- 
ing her  objection  thereto.  In  the  superior 
court,  the  defendant  moved  to  quash  the  in- 
dictment, upon  the  ground  that  the  superior 
court  had  no  Jurisdiction  of  the  offense,  the 
county  court  having  original,  exclusive,  and 
final  Jurisdiction  of  the  same.  The  motion 
was  overrnled.  Defendant  excepted  and  ap- 
pealed. 

Langston,  Allen  &  Taylor,  of  Goldsboro,  for 
appellant  Attorney  General  and  R.  H.  Sy- 
kes,  Asst  Atty.  Gen.,  for  the  State. 

WALKEB,  J.  (after  stating  the  facts  as 
above).  [1]  An  appeal  does  not  He  In  this 
case,  the  Judgment  of  the  superior  court  be- 
ing Interlocutory  and  requiring  the  defend- 
ant to  answer  over  to  the  Indictment  (re- 
spondeat ouster).  It  has  been  so  held  from 
the  earliest  period.  State  v.  Boblnson,  8 
X.  C.  188;  State  v.  McDowell,.  84  N.  C.  799; 
State  V.  Pollard,  83  N.  O.  697;  State  v. 
BaUey,  65  N.  C.  426;  State  v.  Webb,  155  N. 
C.  426,  70  S.  B.  1064.  But  we  .will  consider 
the  question  raised  by  the  exception,  as  if  it 
were  properly  before  us,  but  merely  for  the 
purpose  of  deciding  It  as  being  important  to 
the  due  administration  of  the  law  in  the 
courts  of  the  county  and  as  we  were  specially 
requested  by  counsel  to  do  so. 

[2]  We  are  of  the  opinion  that  the  ruling  of 
Judge  Stacey  was  correct.  By  the  Public 
Local  Laws  of  1913,  c.  697,  the  Jurisdiction 
to  hear  and  determine  criminal  causes  is 
given  to  the  county  court  subject  to  the  pro- 
Tision  of  section  3  for  a  transfer  of  any  case 
to  the  superior  court  when  the  presiding 


Judge  deems  it  pr(q;>er  that  the  particular 
case  should  be  tried  in  the  latter  court  The 
clauses  with  reference  to  the  "final  original" 
and  the  "original,  exclusive  and  final"  Ja- 
risdlctlon  of  the  court,  as  used  in  section  4 
of  the  statute,  are  to  be  read  In  connection 
with  the  latter  part  of  section  8  in  regard 
to  the  transfer  of  cases  from  one  court  to 
the  other.  In  other  words,  the  Legislature 
simply  created  the  county  court  and  confer- 
red Jurisdiction  upon  it  of  certain  criminal  of- 
fenses, and  this  Jurisdiction  was  made  "or- 
iginal, exclusive  and  final,"  unless  the  coun- 
ty court,  in  its  sound  discretion,  should  deem 
it  expedient  that  any  particular  case  should 
be  sent  to  the  superior  court  for  trial.  This 
was  Intended  to  be,  and  is,  a  qualification 
of  the  broad  Jurisdiction  given  by  the  words 
of  the  statute  above  quoted.  Under  the  stat- 
ute permitting  the  removal  of  a  case  pend- 
ing in  the  superior  court  of  one  county  to 
that  of  another  county,  the  county  in  .which 
the  suit  was  first  brought  may  well  be  said 
to  have  original,  exclusive,  and  final  Juris- 
diction of  any  case  removed  by  it,  but  this 
only  means  If  It  retains  the  case  for  trial  to 
its  end,  and,  if  it  Is  removed,  its  exclusive 
and  final  Jurisdiction  passes  to  the  other 
court  This  power  of  transfer  was  given,  in 
order  to  promote  the  more  convenient  and  ex- 
peditious trial  of  criminal  cases  in  the 
courts  of  the  county  of  Wayne.  If  this  cause 
had  originated  in  the  superior  court  and 
that  court  had,  on  proper  objection  to  its 
jurisdiction,  proceeded  to  try  the  case  to  final 
Judgment  against  the  defendant  a  serious 
question  might  be  presented  which  is  not  now 
before  us,  and  the  decision  of  which  we  need 
not  anticipate.  Nor  1b  it  necessary  for  us 
to  say  whether  the  county  court  had  exclu- 
sive Jurisdiction  of  this  offense,  for  if  it  had 
Jurisdiction  at  all,  the  power  to  transfer  the 
cause  to  the  superior  court  was  vested  in 
that  court  and  the  superior  court  acquired 
Jurisdiction  by  virtue  of  the  transfer. 

It  is  obvious  from  what  we  have  said  that 
State  V.  ColUns,  151  N.  C.  648,  65  S.  B.  617, 
has  no  application  to  this  case.  There  was 
no  such  clause  respecting  transfers  in  the 
statute  construed  in  that  decision. 

[3]  The  rules  for  ascertaining  the  mean- 
ing of  the  Legislature  are  well  settled.  "The 
object  of  all  Interpretation  and  construction 
of  statutes  is  to  ascertain  the  meaning  and 
Intention  of  the  Legislature,  to  the  end  that 
the  same  may  be  enforced.  This  meaning 
and  intention  mast  be  sought  first  of  all,  in 
the  language  of  the  statute  itself,  for  it 
must  be  presumed  that  the  means  employed 
by  the  Legislature  to  express  Its  will  are 
adequate  to  the  purpose  and  do  express  that 
will  correcUy."  State  v.  Barco,  150  N.  0. 
796,  63  S.  E.  673.  "There  can  be  no  doubt 
about  the  Intention  of  the  Legislature,  and  it 
Is  the  duty  of  the  court  to  so  construe  the 
act  as  to  effectuate  that  Intention.  And  in 
construing  it  'every  part  should  be  viewed 
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In  GOimectlon  with  the  whole,  so  as  to  make 
all  Its  parts  harmonize  If  practicable,  and 
give  a  sensible,  Intelligent  effect  to  each.  It 
is  not  to  be  presumed  that  the  Legislature  in- 
tended any  part  of  a  statute  to  be  without 
meaning.' "    Tabor  v.  Ward,  83  N.  O.  293. 

We  must  examine  the  statute  as  a  whole. 
It  cannot  be  supposed,  when  we  do  so,  that 
the  Legislature  intended  by  the  last  words  of 
section  4  to  repeal  the  proTlsion,  so  carefully 
framed  and  made  an  essential  part  of  the 
l^islatlon  by  section  8,  especially  when  the 
two  provisions  can  be  so  easily  reconciled, 
and  we  are  required  to  harmonize  them  if  it 
can  be  done. 

There  was  no  error  in  the  Judgment  of  the 
court,  but,  for  the  reasons  stated,  the  appeal 
is  dismissed. 

Appeal  dismlgsed. 


(173  N.  C.  88) 

SATTERTHWATEE  et  aL  v.  WILKINSON. 
(No.  18.) 

(Supreme  Court  of  North  Carolina.    Feb.  28, 
1917.) 

1.  Wilis  i&=>439—CoNSTBUOTioN— Intention 
OF  Testatob. 

The  object  of  constraction  of  the  provisions 
of  a  will  is  to  discover  and  effectuate  the  intent 
of  the  testator. 

(Ei.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  952,  955,  957.] 

2.  Wuis  «=»470—CoNSTBDOTiON— Inconsist- 
ent Pbotisions. 

It  is  presumed  that  every  part  of  the  will 
cypresses  an  intelli^ble  intent,  and  every  part 
most  be  considered  in  its  construction,  and  not 
rejected  if  it  is  possible  to  xecondle  it  with  the 
other  provisions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  0S8.] 

3.  Wilis  e=>457— Constbuction— Leoal  Ex- 

FBESBION. 

When  language  which  has  a  clearly  defined 
legal  meaning  is  used  in  a  will,  it  must  be  given 
such  meaning  in  the  absence  of  a  contrary  in- 
tent clearly  expressed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  i  975.] 

4.  WII.IJ9     «=9602(1)— Oonstbuotion— PowEB 

TO   SELLr-DEFEASIBtB   F'EK— "DlSPOSAI«" 

Where  a  testator  stated  that  be  desired  his 
son  to  be  his  entire  heir  after  the  death  of  tes- 
tator's wife,  on  condition  that,  if  the  son  die 
leaving  neither  wife  nor  issue,  testator's  broth- 
ers should  be  heirs,  that,  if  he  should  Uve  to  be 
21  years  old  and  of  soimd  mind,  the  property 
should  be  at  his  disposal,  but  that,  if  he  should 
leave  a  wife  or  issue,  they  are  to  be  his  heirs, 
the  son  took  a  defeasible  fee,  and  could  make  a 
valid  conveyance  of  the  property  after  reaching 
the  age  of  21,  though  he  had  a  wife  and  issue 
living,  since  the  expression  "property  to  be  at 
his  disposal"  means  that  it  is  property  which 
be  can  dispose  of,  get  lid  of,  part  with,  relinquish, 
alienate,  effectually  transfer,  and  if  he  could  not 
convey  it  as  against  his  wife  and  issue,  he  could 
not  as  against  testator's  brothers  in  the  event 
that  he  had  no  wife  or  issue,  so  that  that  provi- 
sion would  be  meaningless  (citing  3  Words  and 
Phrases,  Disposal). 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  If  1351,  1352,  1359.] 


Appeal  from  Superior  Oonrt,  Beaufort 
County;    Wlhedbeet   Judga 

Action  by  Eula  B.  Sattertbwaite  and  oth- 
ers against  W.  H.  Wilkinson.  Judgment  for 
the  defendant,  and  plaintlfls  appeal.  Af- 
firmed. 

This  is  an  action  to  recover  a  tract  of  land, 
and  both  parties  claim  under  the  will  of 
Seth  H.  Tyson  in  which  the  property  in  con- 
troversy was  devised  as  follows: 

"It  is  my  will  and  desire  to  lend  unto  my  wife, 
Annie  Tyson,  daring  her  natural  life,  all  the 
balance  of  my  estate,  both  real  and  personal  of 
whatever  may  be  found  consisting  ot  hogs,  cat- 
tle, sheep,  horses,  poultry,  household  and  kitchen 
furniture,  farming  utensils,  land,  negroes,  cash, 
notes,  accounts,  etc.,  after  the  payment  of  all  my 
just  and  lawful  debts.  I  further  leave  it  my  will 
and  desire  that  my  wife,  Annie  Tyson,  shall  take 
care  of,  raise  and  educate  our  son,  Geo.  T.  Ty-. 
son,  and  that  she  shall  be  at  liberty  at  any  time 
to  sell  or  dispose  of  any  part  or  parcels  of  the 
remaining  property  for  to  live  upon  herself  and 
enable  her  to  raise  and  educate  our  son,  Geo.  T. 
Tyson,  with  land  and  negroes,  except  those  are 
not  to  be  sold,  but  may  be  rented  or  hired  out  if 
she  chooses. 

"Should  my  wife,  Aiinie  Tyson,  die  before  her 
son,  Geo.  T.  Tyson,  it  is  my  will  and  desire  that 
our  son  Geo.  T.  Tyson,  should  be  the  entire  heir 
of  the  remaining  property  upon  the  following 
condition,  viz. :  Should  he  die  leaving^  neither 
wife  nor  lawful  bodily  begotten  heirs  it  is  my 
will  and  desire  that  brothers  Jno.  O.  Tyson  and 
Thos.  O.  Tyson  be  the  final  heirs  for  the  remain- 
ing property  to  be  equally  divided  between  them. 
N.  B.— Should  our  son,  Geo.  T.  Tyson,  live  to 
be  twenty-one  years  old  and  of  sound  mind  the 

Property  is  to  be  at  his  own  disposal,  but  should 
e  not  be  of  sound  mind  leaving  neither  wife  nor 
lawful  bodily  begotten  heirs,  for  brothers  Jno. 
O.  and  Thos.  O.  Tyson  to  be  the  heirs  as  above 
described.  But  should  our  son,  Geo.  T.  Tyson  at 
his  death  (being  of  any  age)  leave  wife  or  heirs 
as  above  described,  they  are  to  be  the  heirs." 

Annie  Tyson  died  leaving  surviving  her 
Geo.  T.  Tyson,  who,  after  be  became  21  years 
of  age,  and  being  of  sound  mind,  conveyed 
the  land  In  controversy  by  deed  in  due  form 
to  convey  a  fee  simple,  under  which  the  de- 
fendant Wilkinson  claims.  The  said  Geo. 
T.  Tyson  died  In  July,  1916,  leaving  surviv- 
ing him  his  widow  and  five  children,  who  are 
the  plaintlfls  In  this  action. 

His  honor  held,  upon  these  facts  and  so 
adjudged,  that  Geo.  T.  Tyson  had  the  power 
under  the  will  of  Seth  Tyson  to  convey  the 
land  in  controversy,  and  tbat  the  defendant 
was  the  owner  thereof,  and  the  plaintiffs 
excepted  and  appealed. 

Daniel  A  Warren,  of  Washington,  N.  O., 
for  appellants.  Small,  MacLean,  Bragaw  & 
Rodman,  of  Washington,  N.  C,  for  appellee. 

ALLEN,  3.  [1]  Tl»e  object  of  construc- 
tion in  passing  upon  the  provisions  of  a 
will  is  to  discover  and  effectuate  the  intent 
of  the  testator. 

[2,  3]  It  is  presumed  that  every  part  of 
the  will  "expresses  an  intelligible  intent,  L  e., 
means  something"  (Wooten  v.  Hobbs,  170 
N.  C.  214,  86  S.  E.  811),  and  this  intent  is 
not  only  to  be  "gathered  from  the  language 
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used,  If  possible"  (Freeman  ▼.  Freeman,  141 
N.  O.  99,  93  S.  B.  620),  "but.  In  seeking  for 
his  Intention,  we  mast  not  pass  by  the  lan- 
guage be  has  used.  If  we  do,  we  shall  make 
the  will,  and  not  expound  It."  Alexander  v. 
Alexander,  41  N.  C.  231,  approved  In  Mc- 
Callum  T.  McCaUum,  167  N.  C.  811,  83  S.  H. 
250.  , 
It  la  also  a  rule  of  construction  that: 
"Every  part  of  a  will  is  to  be  considered  in  its 
construction,  and  no  words  ought  to  be  rejected, 
if  any  meaning  can  be  possibly  put  upon  them. 
Every  string  should  give  its  sound."  Bdens  v. 
Williams,  7  N.  O.  31.     • 

Or  as  expressed  by  Gastop,  J.,  In  Dalton 
V.  Scales,  37  N.  C.  523: 

"In  the  interpretation  of  wills,  it  is  the  dear 
duty  of  the  court  to  give  effect  to  each  and  every 
part  of  the  instrument,  and,  if  it  be  possible,  to 
reconcile  all  seeming  repugnances  bistween  its 
different  provisions.  As  the  instrument  is  an  en- 
tire act,  intended  to  operate  altogether  and  at 
the  same  moment,  it  is  not  to  be  admitted,  unless 
the  conclusion  be  irresistible,  that  the  testator 
had  two  inconsistent  intents,  and  has  left  a  dec- 
laration of  both  these  inconsistent  intents,  as 
constituting  a  law  for  the  disposition  of  bis  prop- 
erty." 

Asd  also: 

"When  language  Is  used  having  a  clearly  de- 
fined legal  signification,  there  is  no  room  for  con- 
struction to  ascertain  the  intent;  it  must  be 
given  its  legal  meaning  and  effect."  Campbell 
V.  Cronly,  150  N.  C.  468,  64  S.  B.  213. 

We  must  then  examine  the  whole  will, 
must  reconcile,  if  possible,  apparently  con- 
flicting provisions,  must  assume  that  all  lan- 
guage used  means  something,  and  give  prop- 
er effect  to  words  having  a  definite  legal 
meaning,  in  the  absence  of  a  contrary  in- 
tent, clearly  expressed. 

[4]  When  these  principles  are  applied  to 
the  terms  of  the  will  before  us,  we  find  that 
the  testator  devises  the  land  in  controversy 
to  his  son,  George  T.  Tyson,  In  language 
which  the  plaintiffs  do  not  contend,  standing 
alone,  would  not  confer  a  fee  simple  estate, 
and  he  then  provides  that,  if  his  son  is  of 
sound  mind  when  he  reaches  21  years  of  age 
(and  both  facta  are  found  to  exist),  "the 
property  is  to  be  at  his  own  disposal." 

The  ordinary  meaning  of  "property  at  his 
own  disposal"  is  that  it  Is  property  which  he 
can  dispose  of,  get  rid  of,  part  with,  relin- 
quish, alienate,  effectually  transfer  (3  Words 
and  Phrases,  p.  214),  and  this  is  the  inter- 
l)retatlon  put  on  similar  language  in  Parks 
v.  Robinson,  138  N.  C.  2C9,  50  S.  E.  64»,  In 
which  it  was  held  that: 

"Where  a  testator  died,  leaving  a  widow  and 
minor  children,  and  by  his  will  gave  to  his  wife 
'during  her  natural  life  and  at  bcr  disposal,  all 
tlie  rest,  residue,  and  remainder  of  his  real  and 
personal  estate,'  that  the  wife  was  given  an  es- 
tate for  life  with  a  power  to  dispose  of  the  prop- 
erty in  fee." 

This  authority  is  approved  in  Mabry  t. 
Crown,  162  N.  C.  221,  78  S.  E.  78,  Griflin  v. 
Commander,  163  N.  O.  232,  79  S.  E.  400,  and 
in  other  cases. 

We  have  then  an  express  power  In  the  son 


to  dispose  of,  to  convey,  without  restriction 
and  without  qualification  that  It  should  not 
be  exercised  if  he  married  and  had  children 
bom  to  him,  and  we  cannot  refuse  to  give 
effect  to  this  important  provision  unless  ir- 
reconcilable with  other  parts  of  the  will,  and 
we  do  not  think  it  is  so.  The  son  was  not 
of  age,  was  unmarried,  and  bad  no  children 
when  the  will  was  made,  and  he  and  the 
wife  of  the  testator  were  the  only  persons 
living  to  whom  was  due  a  moral  or  legal  ob- 
ligation, and  they  were  the  principal  objects 
of  bis  bounty.  He  gives  liia  wife  a  life  es- 
tate In  real  and  personal  property  with  pow- 
er to  dispose  of  any  of  it  except  land  and 
negtroes.  He  then  provides  that  upon  the 
death  of  the  wife  the  son  shall  be  the  "en- 
tire heir,"  but  that  if  he  dies  leaving  neither 
wife  nor  children  the  property  shall  l>elong 
to  two  brothers  of  the  testator,  and  that  If 
he  leaves  wife  and  children  they  are  to  be 
the  "heirs,"  but  he  also  says: 

"N.  B.— Should  onr  son,-  George  T.  Tyson, 
live  to  be  twenty-one  years  old  and  of  sound 
mind  the  property  is  to  be  at  his  own  disposal." 

If  this  does  not  mean  the  full  and  nn- 
qualifled  power  to  convey  after  he  became  21, 
it  means  nothing,  as  he  must  die  leaving  wife 
and  children  or  having  none,  and  in  one 
event  the  wife  and  children  would  say  yon 
cannot  convey  because  there  Is  a  limitation 
over  to  us,  and  in  the  other  the  two  brothers 
would  take  the  same  position  because-  of  his 
death  without  wife  or  child,  and  no  condi- 
tion could  arise  in  which  he  could  dispose  of 
the  property. 

We  are  therefore  of  the  opinion  that  this 
provision  of  the  will  must  stand,  and  that 
full  effect  may  be  given  to  all  parts  of  the 
will  by  adopting  the  construction  that  George 
T.  Tyson  took  a  defeasible  fee  with  a  gen- 
eral power  of  disposition,  and  it  -follows  that 
the  defendant  acquired  title  under  bis  con- 
veyance. 

Affirmed. 

OTS  N.  C.  700) 

VAN  DTKE  V.  .ETNA  LIFE  INS.  CO.  et  aL 
(No.  101.) 

(Supreme  Court  of  North  Carolina.    Mardi  7, 
1017.) 

Appeai,  and  Ebbob  ®=»877(2)— Right  to  Ai/- 
LEGE  Ekkob— AIattebs  Not  Affectinq  Ap- 
pellant. 
Where  defendant  insurance  company  admit- 
ted  liability,   and   all   parties  claiming  an   in- 
terest in   the  proceeds  were  joined,   defendant 
would  be   fully  protected  by  paying  the  mon- 
ey pursuant  to  the  trial  court's  judgment,  and 
is  not  interested   in  conflicting  claims  to   the 
fund,  and  on  defendnnt's  appeal  the  court  will 
not  determine  the  rights  of  deceased's  children 
in  the  fund,  where  they  were  represented,  but 
do  not  appeal. 

[Ed.  Note, — For  other  cai<es,  see  Appeal  and 
Error.  Cent  Dig.  {$  3i563,  S564.] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty; Cooke,  Judge. 
Action  by   Mary  Van   Dyke,  individually 
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and  as  execntrlz  of  the  will  of  Robert  li. 
Van  Dyke,  against  the  ^tna  Life  Insurance 
Company  and  others.  Judgment  for  plaintiff, 
and  defendant  Insurance  Ck>mpany  appeals. 
Affirmed. 

This  Is  an  action  to  recover  upon  an  In- 
surance policy  Issued  upon  the  life  of  Rob- 
ert L.  Van  Dyke,  and  payable  to  his  chil- 
dren. The  said  Robert  L.  Van  Dyke  died 
in  1916,  leaving  a  will  in  which  he  bequeath- 
ed the  money  arising  from  the  Insurance  to 
his  wife  for  the  payment  of  his  debts,  and 
appointing  his  wife  his  executrix.  The  wife 
is  a  party  to  the  action  individually  and  as 
executrix,  and  all  of  the  children  of  the  said 
Robert  L.  Van  Dyke  are  also  parties.  '  The 
defendant  insurance  company  does  not  deny 
its  liability,  but  contends  tliat  the  money 
arising  from  the  insurance  ought  to  be  paid 
to  the  children  and  not  to  the  executrix. 
Judgment  was  rendered  in  favor  of  Mary 
Van  Dyke,  and  the  defendant  insurance  com- 
pany excepted  and  appealed.  The  dill- 
dren  were  duly  represented,  and  do  not  ap- 
peal. 

J."  H.  Bridgers,  of  Henderson,  for  appel- 
lant. T.  T.  Hicks,  of  Henderson,  for  appel- 
lee. 

PER  CURIAM.  All  persons  who  have  any 
interest  in  the  insurance  money  for  which 
the  defendant  is  liable  are  parties  to  this 
action,  and  are  bound  by  the  judgment,  and 
it  follows  that  the  defendant  will  be  fully 
protected  by  the  payment  of  the  money 
which  it  admits  to  be  due. 
As  was  said  in  Hocntt  v.  Railroad,  124  N. 
C.  217,  32  S.  B.  681,  the  probability  of  a  con- 
troversy between  the  wife  and  the  children 
does  not  concern  the  defendant  It  Is  there- 
fore unnecessary  to  consider  the  questions 
discussed  in  the  briefs  as  to  the  right  of  the 
insured  to  change  the  beneficiary  by  his  will. 
Afilrmed. 

(ITS  N.  C.  32) 

WHITE  V.  TOWN  OF  EDENTON.    (No.  10.) 

(Supreme  (Tourt  of  North  Carolina.     Feb.  28, 
1917.) 

L  Advebsb  Possession  <3=8(2).— Stbeets. 

Where  a  public  street  is  legally  established, 
adverse  possession  thereof  will  not  bar  the  rights 
of  a.  municipality. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §{  44-50.] 

2.  EviDENCB  ®=>358— Maps— Admissibiuitt. 
Though  a  map  of  a  city  had  been  kept  in  the 
office  of  the  register  of  deeds  of  the  county  for 
over  30  years,  and  was  generally  recognized  as 
showing  the  streets  and  lots,  such  map  is  not, 
there  being  no  evidence  as  to  its  otEciai  charac- 
ter, admissible  against  the  city,  on  the  question 
whether  a  street  had  ever  been  legally  estab- 
lished. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CJent  Dig.  H  1500-1508,  1512.] 

Appeal  from  Superior  Court,  Chowan 
County;   Whedbee,  Judge. 


Action  by  E.  C.  White  against  the  Town  of 
Edenton.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Pruden  &  Pruden,  of  Edenton,  and  S.  B. 
Shepherd,  of  Raleigh,  for  appellant,  W.  S. 
Prlvott,  of  Edenton,  and  Ward  &  Thompson, 
of  Elizabeth  City,  for  appellee. 

BROWN,  J.  This  is  a  controversy  in  re- 
spect to  the  title  to  a  piece  of  land  in  the 
town  of  Edenton.  The  locus  in  quo  is  claim- 
ed by  the  plaintiff  by  deed  constituting  color 
and  adverse  possession  and  by  defendant  as 
a  public  street  of  the  town.  The  case  was 
before  us  at  a  former  term,  and  is  reported 
in  171  N.  C.  21,  86  S.  B.  170,  which  is  re- 
ferred to  for  issues. 

[1]  It  is  well  settled,  as  stated  by  the 
learned  judge  in  his  charge,  that  once  a  pub- 
lic street  is  legally  established,  adverse  pos- 
session by  a  claimant  will  not  bar  the  mu- 
nicipality. It  therefore  is  an  important  fact 
in  controversy  in  this  case  as  to  whether  the 
locus  in  quo  ever  was  made  a  public  street 
and  so  claimed  and  used  by  defendant. 
There  was  much  evidence  on  both  sides. 

[2]  For  the  purpose  of  showing  that  this 
land  never  was  a  public  street  or  claimed  as 
such,  plaintiff  was  permitted  to  introduce 
what  purported  to  be  a  map  of  Edenton  up- 
on which  no  such  street  is  shown.  The  only 
evidence  offered  or  relied  upon  to  identify 
the  map  as  an  official  map  of  the  town  is 
that  of  witness  By  rum,  who  testified: 

"That  map  has  been  in  the  register's  office  at 
least  25  years  to  my  knowing.  It  was  recog- 
nized by  everybody  aa  a  plot  of  the  town.  Ev- 
erybody that  went  in  asked  me'  what  that'  plot 
was,  and  I  told  them  a  plot  of  the  town ;  that 
was  whenever  they  wanted  to  locate  a  lot.  This 
plot  was  in  the  office  before  we  moved  to  Eden- 
ton, and  my  father  used  to  send  me  there  when 
Mr.  Small  was  then  register.  It  struck  me,  and 
1  asked  Mr.  Small  what  it  was.  I  do  not  think 
I  make  any  mistake  if  I  say  it  had  been  on 
exhibition  more  than  30  years." 

The  admission  of  the  map  upon  such  evi- 
dence was  an  error  well  calculated  to  prej- 
udice defendant.  It  was  not  identified  in  any 
manner  as  an  oQlcial  map  of  the  town,  and 
was  not  found  in  its  possession,  nor  was  it 
exhibited  in  its  municipal  office  as  a  map  of 
the  town,  but  was  found  in  the  office  of  the 
register  of  deeds  of  the  county.  There  is  no 
evidence  showing  who  made  it  or  by  what 
authority  or  that  defendant  has  ever  recog- 
nized is  as  an  official  map.  The  proof  of  its 
official  character  is  entirely  wanting. 

This  is  not  near  so  strong  as  a  Virginia 
case  in  which  the  map  was  rejected.  In  Har- 
ris V.  Commonwealth,  20  Grat.  (Va.)  833,  that 
court  held: 

"A  map  of  a  city,  though  made  by  a  for- 
mer city  surveyor,  and  found  in  the  office  of  the 
register  of  the  city,  in  a  book  labeled  'Plans 
and  Charts,'  but  not  appearing  to  have  been 
made  by  outhority  of  the  city  government,  or 
adopted  by  it,  is  not  admissible  in  evidence  to 
prove  the  location  of  a  street." 

New  trial. 
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HOLTON  V.  I»EB.     (No.  179.) 

(Supreme  Ckturt  of  North  Garolina.     March  7, 
1917.) 

1.  Maucious  Pbosecution  4=»80(5)— Maucb 
—In   Cbdunai.  Prosectttion— Aduissibu.- 

ITY. 

In  an  action  for  malicious  prosecution,  an 
order  in  a  criminal  prosecution,  taxing  prosecu- 
tor with  costs,  is  not  admissible  against  him  to 
show  malice. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §J  144,  145.] 

2.  Maucioub  Pbobkcutiow  «=s>56— Maliob— 
Pbobable  Cause— Bubden  of  Pboof. 

In  an  action  for  malicious  prosecution,  the 
burden  is  on  the  plaintiff  to  show  that  prosecu- 
tion was  instituted  maliciously  and  without 
probable  or  reasonable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §§  112-116.] 

3.  Maociotjs  Pbobecution  ®=9l6— Malice— 

CONCUKRENT   WITH   LACK   OF   PBOBABLE 

Cause. 
To  constitute  malicious   prosecution,   there 
must  be  concurrence  of  malice  and  lack  of  prob- 
able cause. 

[Ed.  Note.— For-  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  19-22,  SOi] 

4.  Courts  ®=3ll6(l)— Coubt  Recobd»— Pow- 
£B  to  Amend. 

The  court  below  has  the  power  to  correct  its 
own  records  and  make  them  speak  the  trutii. 

(Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  369.] 

Appeal  from  Superior  0>urt,  PamUco 
County;    Lyon,  Judge. 

Action  by  O.  D.  Holton  against  Asa  W. 
Lee.  Judgment  for  plalntltr,  and  defendant 
appeals.    Reversed  and  remanded. 

The  verdict  was  as  follows: 

"(1)  Did  the  defendant,  Asa  W.  Lee,  cause  the 
arrest  and  prosecution  of  the  plaintiff,  Cbarch 
D.  Holton,  as  alleged?     Ans.  xes. 

"(2)  Was  the  same  done  without  probable 
cause?    Ans.     lee. 

"(3)  Was  the  same  done  without  malice?  Ans. 
Tes. 

"(4)  Has  the  criminal  action  terminated? 
Ans.  Yes. 

"(5)  What  damage,  if  any,  has  plaintiff  sus- 
tained thereby?     Ans.  $500.'* 

Defendant  appealed  from  Che  Judgment 
thereon. 

Brlnson  &  Brlnson  and  O.  R.  Thomas,  of 
Newbern,  for  appellant  Z.  V.  Rawls,  of 
Bayboro,  for  appellee. 

WALKER,  J.  The  plaintifT  brought  this 
action  to  recover  damages  for  malicious 
prosecution.  It  appears  that  the  defendant 
had  prosecuted  the  plaintiff  before  a  justice 
of  peace  for  the  larceny  of  money,  and  at  the 
trial  the  defendant  was  discharged  for  the 
lack  of  evidence  to  show  probable  cause.  It 
is  substantially  admitted  in  the  pleadings 
that  the  criminal  proceedings  had  terminated 
unfavorably  to  the  prosecutor  (defendant  in' 
this  action),  as  the  justice  found  that  there 
was  no  probable  cause  upon  which  to  bind 
tbe  defendant  (plaintiff  herein)  to  court. 

[1]  The  justice  was  called  as  a  witness  for 


the  plaintiff,  and  was  permitted  by  the  ooort 
to  testify  as  to  the  contents  of  the  record  at 
bis  proceedings,  from  which  it  appeared  that 
be  biad  discharged  the  defendant  (plaintiff 
in  this  action),  as  tbe  evidence  was  tnanffl- 
dent  to  show  probable  cause,  and  that  "the 
court  was  farther  of  the  opinion  that  said 
prosecution  was  frivolous  and  malicious  and 
taxed  the  prosecutor  (defendant  in  this  ac- 
tion) with  the  costs."  The  defendant  object- 
ed to  this  evidence,  and  excepted  to  its  ad- 
mission. This  exception  is  sustained.  It 
was  admitted  that  this  plaintiff  had  been 
discharged  in  the  criminal  proceeding  be- 
cause there  was  no  probable  cause,  so  far  as 
shown  by  tbe  evidence,  and  therefore  it  was 
not  necessary  to  prove  it  The  only  other 
fact  contained  in  this  record  was  the  finding 
by  the  justice  that  "the  prosecution  was 
frivolous  and  malicious,"  and  his  order  tax- 
ing him  with  the  costs  because  it  was  so. 
Tbe  objection,  therefore,  was  directed  to  this 
evidence  as  being  incompetent  to  prove  mal- 
ice, and  we  are  of  the  opinion  that  it  was 
inadmissible,  and  we  have  so  held  in  simi- 
lar cases.  Coble  v.  Hufflnes,  133  N.  C.  422, 
45  S.  E.  760,  citing  Casey  v.  Sevatson,  30 
Minn.  516,  16  N.  W.  407,  where  the  subject 
is  fully  discussed,  and  the  reasons,  which 
have  induced  the  courts  to  reject  such  evl-  • 
dence,  are  clearly  stated. 

[2,  3]  It  was  necessary  to  show  malice,  as 
it  was  one  of  the  material  elements  of  the 
cause  of  action: 

"The  burden  of  showing  that  the  iprosocution 
complained  of  was  instituted  maliciously  and 
without  probable  or  reasonable  cause  is,  as  we 
have  seen,  upon  the  plaintiff,  and  both  of  these 
elements  must  concur  or  the  suit  will  fail;  for 
if  the  prosecution  were  malicious  and  unfounded 
in  matters  of  fact,  but  yet  there  was  probable 
cause,  the  action  for  malicious  prosecution  can- 
not be  maintained."  Newell  on  Malicious  Pros- 
ecution (1892)  p.  473,  §  12;  Stanford  v.  Gro- 
cery Co.,  143  N.  O.  419,  55  S.  E.  815;  Downing 
v.  Stone.  152  N.  C.  525,  68  S.  E.  9,  136  Am.  St 
Rep.  841,  21  Ann.  Cas.  753 ;  Motsinger  v.  Sink, 
168  N.  C.  548,  84  S.  E.  847. 

Before  punitive  damages  can  be  recovered 
express  or  particular  malice  must  be  shown. 
Stanford  v.  Grocery  Co.,  and  the  other  cases 
above  cited.  There  Is  another  question  in  the 
case.  The  record  shows  that  the  jury  found, 
by  their  answer  to  the  third  issue,  that  the 
plaintiff  was  prosecuted  by  tbe  defendant 
without  malice.  If  this  be  tbe  true  verdict 
the  defendant  would  be  entitled  to  judgmoit 
but  plaintiff  has  applied  for  a  writ  of  cer- 
tiorari upon  the  ground  that  the  issue  sub- 
mitted was,  "Was  tbe  same  done  with  mal- 
ice?" to  which  the  Jury  answered,  "Tes"; 
that  the  original  Issues,  upon  which  the  Judg- 
ment was  given,  have  been  lost,  and  those  in 
this  record  are  not  correctly  copied  in  the 
particular  indicated,  and  the  mistake  was 
not  discovered  until  the  argument  of  the 
case  here,  when  for  the  first  time  the  de- 
fendant claimed  that  be  was  entitled  to  a 
judgment  upon  the  verdict.    Tbe  form  of  the 
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rerdlct  becomes  material  for  tbe  purpose  of 
deciding  wbetber  we  shall  grant  the  defend- 
ant a  judgment  or  a  new  trial.  There  is  no 
necessary  conflict  appearing  in  the  record  It- 
self, but  there  is  a  conflict,  between  the  rec- 
ord and  the  case,  as  the  Judge,  In  his  charge, 
refers  to  the  issue  as  being  In  this  form. 
"Was  the  same  done  with  malice?"  Where 
there  is  a  conflict  between  the  record  and  the 
case,  the  former  controls.  Threadglll  v.  Com- 
mlasioners,  U6  N.  O.  616,  21  S.  E.  425.  The 
second  issue  Is,  "Was  the  same  done  with- 
out probable  cause?"  And  in  form  the  two 
Issues  are  alike ;  one  containing  the  inquiry 
whether  the  prosecution  was  without  proba- 
ble cause,  and  the  other,  whether  it  was 
without  malice.  It  may  be,  therefore,  that 
the  issues,  as  they  now  appear  In  the  record, 
are  correctly  drawn. 

(4]  The  court  below  has  the  power  to  cor- 
rect Its  own  records  and  make  them  speak 
the  truth.  Instead  of  retaining  tbe  ease  and 
Issuing  a  writ  of  certiorari,  we  direct  that 
the  court  ascertain  what  the  truth  is  In  re- 
gard to  this  controversy.  If  the  third  Issue 
is  correctly  stated,  judgment  will  be  entpred 
on  the  rerdict  for  the  defendant;  but  if  it  is 
not  correctly  stated,  and  the  jury  really  an- 
swered it  In  favor  of  the  plaintiff,  then  he 
will  amend  the  record  accordingly,  and  grant 
a  new  trial  for  the  error  in  admitting  evi- 
dence as  above  shown.  The  court  may  hear 
such  evidence  as  is  comi>etent  and  pertinent 
to  the  inquiry.  Including  that  of  the  Judge 
wbo  presided  at  the  triaL 

Error. 

(173  N.  C.  701) 

HODSfi  ▼.  BOYD  et  al.     (No.  103.) 

(Supreme  Court  of  North  Carolina.    March  7, 
1»17.) 

1.  Tkial  €=»352(1)— Submission  or  Isstheb— 
Form. 

Objection  will  not  be  entertained  to  the  mere 
form  in  which  issues  are  submitted,  such  as  the 
submission  of  disputed  que8tion.s  of  fact  arisiuK 
upon  the  pleadings  and  not  upon  the  evidence, 
bot  if  issues  are  so  formulated  that  each  party 
ma;r  introduce  competent  evidence  upon  any  ma- 
terial matter  in  controversy  and  put  in  issue  by 
the  pleadings,  they  are  sufficient. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  S40.] 

2.  Appeal  and  Ebbob  i8=>971(4)— WrrNESSES 
€=>2G2— DiRcnETioN  of  Tbial  Coubt— Re- 
CALLING  Witness. 

The  recall  of  plaintiff  (or  further  lamina- 
tion was  a  matter  resting  in  the  sound  discre- 
tion of  the  trial  court,  and  not  reviewable  unless 
grossly  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  SS.'Se;  Witnesaes,  Cent.  Die. 
H  797,  899,  904,  11C5.] 

3.  Bbokebs  «=88(1)  —  Action  fob  Coumio- 
sion— <}ijesti0n  fob  jubt. 

On  evidence,  in  an  action  on  an  agreement 
to  pay  a  commission  of  three-eighths  of  all  the 
purchase  price  over  $30,000  for  effecting  the 
■ale  of  standing  timber,  held  that  a  motion  to 


nonsuit  at  the  dose  of  Oie  evidence  was  prop- 
erly overruled. 

[Ed.  Note.— For  otlier  cases,  see  Brokers, 
Cent  Dig.  §§  128, 129.] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;  Muston,  Judge. 

Action  by  A.  C.  House  against  B<  B.  Boyd 
and  others.  Judgment  for  plalntifl,  and  de- 
fendants appeal.    No  error. 

Civil  action,  tried  at  August  term,  1916, 
upon  these  issues: 

(1)  Was  plaintiff  the  agent  of  the  defendants 
in  procuring  the  memorandum  of  January  4, 
1913,  called  tlie  Palmer  Camp  contract?  An- 
swer :   Yes, 

(2)  If  he  was  not,  did  tbe  defendants  ratify  the 
said  contract  of  January  4,  1913?    Answer: 

(3)  Was  tbe  plaintiff  the  agent  of  tbe  defend- 
ants in  tbe  sale  of  the  timber  described  in  tbe 
complaint  and  on  the  terms  therein  stated? 
Answer:  Yes. 

(4)  Did  plaintiff  contract  with  defendants  to 
sell  and  estimate  the  timber  in  question  as  the 
agent  of  the  defendants?    Answer:   Yes. 

(5)  If  so,  did  the  plaintiff  render  all  the  serv- 
ices to  defendants  called  for  in  the  contract  with 
the  defendants?    Answer:    Yes. 

(6)  What  necessary  and  reasonable  expense 
did  defendants  incur  in  estimating  the  said 
timber  which  plaintiff  agreed  to  pay?  Answer: 
None. 

(7)  What  sum,  if  any,  is  plaintiff  entitled  to 
recover  of  tbe  defendants?  Answer:  $2,000 
(two  thousand  dollars). 

T.  T.  Hicks,  of  Henderson,  Tasker  Polk, 
of  Warrenton,  and  Geo.  O.  Green,  of  Weldon, 
for  appellants.  O.  E.  Midy^tte  and  Peebles 
&  Harris,  all  of  Jadoion,  and  W.  L.  Knight 
and  W.  B.  Daniel,  both  of  Weldon,  for  ap- 
pellee. 

FEB  CURIAM.  The  foundation  of  plaln- 
tiCTs  cause  of  action  Is  an  alleged  agreement 
by  defendants  to  pay  him  a  commission  of 
three-eighths  of  all  the  purchase  price  over 
$30,000  for  effecting  the  sale  of  standing  tim- 
ber on  the  lands  pundiased  by  defendants 
from  O.  E.  Ransom. 

[1]  The  defendants  excepted  to  the  Issues 
submitted,  and  tendered  other  issues.  We 
think  the  issues  submitted  present  for  deci- 
sion of  the  jury  such  disputed  matters  of 
fact  as  arise  upon  the  pleadings  and  not 
upon  the  evidence.  When  such  is  the  case, 
objection  will  not  be  entertained  to  the  mere 
form  tn  whldi  issues  are  submitted.  If  the 
issues  are  so  formulated  that  each  party  to 
the  action  can  introduce  pertinent  and  com- 
petent evidence  upon  any  material  matter  in 
controversy  and  put  at  Issue  by  the  plead- 
ings, they  are  sufSdent.  Claries  Code,  c.  2, 
{§  391-393. 

The  defendants  excepted  to  the  introduc- 
tion of  the  deposition  of  P.  D.  Camp  upon 
what  ground  we  are  not  informed  in  the 
brief.  We  see  no  irregularity  set  out  in  the 
record,  and  the  objection  was  properly  over- 
ruled. 

[2,  3]  Defendants  except  to  the  courts  al- 
lowing the  recall  of  plaintiff  for  further  ex- 
amination.   This  is  a  matter  resting  in  the 
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sound  discretion  of  the  coart,  and  not  re- 
viewable nnlesa  grossly  abused,  as  bas  been 
repeatedly  held  by  this  court.  The  defend- 
ants moyed  to  nonsuit  at  close  of  the  evi- 
dence.   The  motion  was  properly  overruled. 

The  evidence  of  plalntlfT,  taken  in  its  most 
f&Torable  light  for  him,  tends  to  prove  that 
the  defendants  purchased  the  land  and  tim- 
ber from  G.  £3.  Bans<»n  for  $00,000;  that 
they  contracted  with  one  Palmer  and  platn- 
tUt  to  sell  the  timber  on  the  land;  that 
the  final  and  last  agreement  was  to  pay 
Palmer  two-eighths  and  plaintiff  three-eighths 
of  the  purchase  money  received  for  the  tim- 
ber over  and  above  $30,000.  The  evidence 
tends  to  prove  that  the  timber  was  sold  to 
P.  D.  Camp,  trustee,  and  the  Camp  Manu- 
facturing Company,  and  $39,007.44  received 
by  the  defendants  therefor. 

It  Is  earnestly  contended  that  plaintiff  was 
not  the  agent  of  defendants  in  the  sale  of 
the  timber,  and  not  an  efficient  cause  In  ef- 
fecting the  sale.  There  Is  evidence  upon  the 
part  of  plaintiff,  disclosing  his  efforts  to  sell 
the  timber,  from  which  the  Jury  had  a  right 
to  Infer  that  he  materially  assisted  in  ef- 
fecting a  sale  of  the  timber,  and  that  he 
fully  performed  the  agreement  upon  his 
part. 

There  are  no  assignments  of  error  relating 
to  the  evidence,  but  quite  a  number  to  the 
charge  and  to  the  refusal  of  the  court  to 
give  certain  prayers  for  Instruction.  We 
have  examined  the  cbarge  as  applied  to  each 
issue,  and  think  the  learned  judge  presented 
the  case  to  the  jury  fully  and  clearly  and 
with  perfect  fairness  to  both  plaintiff  and  de- 
fendants. 

The  whose  controversy  seems  to  be  largely 
one  of  fact,  and  in  the  trial  of  it,  we  find  no 
error. 

(173  N.  c.  78) 

WILLIAMS  T.  MAT  et  at    (No.  105.) 

(Supreme  Court  of  North  Carolina.    March  7, 
1917.) 

1.  MlTNICIPAI,  OOBPORATIONS  *=9706(6,  7) — In- 

JUKT  moM  Automobile — Action — Issdes. 
In  an  action  for  personal  injury  when  plain- 
tiff's bu^fpy  was  struck  by  defendant's  automo- 
bile, tlie  submission  of  the  issues  as  to  whether 
plahitiff  wus  injured  by  defendant's  negligence, 
whether  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  the  amount  of  damn^cs,  present- 
ing every  contention  raised  by  the  pleadings, 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §  1518.] 

2.  Pleadings   <S=»248(10)— Amendment— New 
Cause  of  Action. 

Wbei'e  tlie  original  complaint  alleged  that 
plaintiff  was  injured  by  the  negligence  of  one 
defendant  and  of  the  minor  daughter  of  the  oth- 
er defendant  in  operating  an  automobile,  an 
amendment  alleffing  that  the  first  defenrlant  was 
employed  by  his  codcfendantto  instruct  his  daugh- 
ter in  driving  the  automobile,  and  that  such  em- 
ploy* negligently  ran  the  automobile  against 
plamtiS's  buggy,  did  not  state  a  new  cause  of 
action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  iS  693,  694,  606.1 


5.  Affkai.  and  Ebbob  «=»1041(2!)— HABiCL£sa 
Ebbob— Amendment  of  C!omplaint. 

An  amendment  to  a  complaint  was  harm- 
less, where  it  was  unnecessary,  and  where,  on 
the  facts  and  evidence,  plaintiff  was  entitled  to 
recover  upon  the  cause  of  action  set  out  in  bia 
original  complaint 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4107.] 

4.  Tblal  ®=9l65— Motion  fob  Nonsuit— Evi- 

DBNCB. 

The  evidence  uitrodnced  by  plaintiff  must  be 
taken  as  true  upon  defendant's  motion  to  non- 
suit at  the  close  of  the  evidence,  and  that  of- 
fered by  defendant  need  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  373,  374.] 

6.  Tbiai.  «=>165— Motion  to  Nonboit^— Suf- 
FiciENCT  OF  Evidence. 

Where,  in  any  view  of  the  evidence  offered 
for  plaintiff,  the  jury  might  have  reasonably  in- 
ferred that  he  was  injured  b^  the  necligence  of 
defendant's  agent  acting  within  the  scope  of  his 
duty  in  operating  defendant's  automobile,  de- 
fendant's motion  to  nonsuit  was  properly  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  if  373,  874.) 

6.  Municipal  Cobpobations  $=3706(6)  —  Uas 

OF    StBEET  —  lN.rUBT   FBOK   AUT0M0BII.B  — 

Question  fob  Jubt. 
In  an  action  for  personal  injury  from  the 
negligence  of  a  defendant,  and  the  minor  daugh- 
ter of  the  other  defendant  whom  he  was  teach- 
ing, in  operating  an  automobile,  evidence  held 
to  make  the  latter's  negligence  a  question  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  i  1518.] 

Appeal  from  Superior  Clourt,  Chatham 
County;    Stacy,  Judge. 

Action  by  John  A.  Williams  against  Ben- 
jamin May  and  another.  Judgment  for  plain- 
tiff, and  defendant  May  appeals.    No  error. 

This  is  a  civil  action,  tried  upon  these  Is- 
sues: 

(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  Benjamin  May,  as  al- 
leged in  the  complaint?     Answer:  Yes. 

(2)  Did  the  plaintiff,  by  his  own  negligence, 
contribute  to  nis  injury,  as  alleged  in  the  an- 
swer?    Answer:  No. 

(3)  What  damages,  if  any,  is  the  plaintiff  en- 
titled  to  recover?    Answer:  $500. 

From  the  Judgment  rendered,  defendant 
May  appealed. 

Hoyle  &  Hoyle,  of  Sanford,  and  Hayes  & 
Gibbs, -for  appellant.  H.  A.  London  &  Son 
and  Fred  W.  Bynum,  all  of  Plttsboro,  for  ap- 
pellee. 

BROWN,  J.  t1]  The  evidence  tends  to 
prove  that  an  automobile  owned  by  the  de- 
fendant May  was  being  operated  by  his 
daughter  Mary  May,  assisted  by  one  Oren- 
dorff,  a  party  defendant  upon  whom  no  sum- 
mons has  been  served.  The  machine  ran  in- 
to the  plaintiff's  vehicle.  In  conseqnence  of 
which  he  was  seriously  Injured.  The  de- 
fendant excepted  to  the  Issues  submitted  by 
the  court  and  tendered  other  issues  which 
the  court  refused  to  submit  The  Issues  sub- 
mitted are  in  the  usual  form  In  cases  of  this 
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Character  and  present  every  contention  that 
is  raised  by  the  pleadinga  Ifbey  are  elmllar 
to  those  approved  by  this  court  In  Olark  v. 
Wright,  167  N.  0.  page  646,  83  S.  B.  775. 

[2]  The  defendant  excepts  because  the 
court  allowed  the  plaintiff  to  amend  his  com- 
plaint, contending  that  the  amendment  al- 
lowed constituted  a  new  cause  of  action. 
The  original  cause  of  action  is  that  the  plain- 
tiff was  Injured  by  the  negligence  of  Oren- 
dorff  and  the  minor  daughter  of  the  defend- 
ant May.  The  amendment  alleges  that  at  the 
time  of  the  Injury  the  defendant  Orendorff 
was  In  the  employ  of  the  codefendant  Ben- 
jamin May  for  the  purpose  of  Instructing  and 
teaching  his  minor  daughter  to  drive  the  au 
tomoblle,  and  that  the  said  agent  or  employ^ 
Oreudorff  was  negligent  and  reckless^  in  per- 
mitting the  automobile  to  run  against  the 
buggy  of  the  plaintUF. 

[3]  We  think  that  this  Is  the  same  cause  of 
action  practically  as  la  set  out  in  the  original 
complaint.  The  amendment  seems  to  have 
been  unnecessary,  and  Is  therefore  harmless. 
Upon  the  facts  in  evidence,  established  to  the 
satisfaction  of  the  Jury,  the  plaintiff  was  en- 
titled to  recover  upon  the  cause  of  action  set 
out  In  the  original  complaint. 

[4,  S]  The  defendant  moved  to  nonsuit  at 
the  close  of  the  evidence,  and  also  asked  the 
court  to  charge  the  Jury  that  there  is  no  evi- 
dence for  the  consideration  of  the  Jury  that 
the  defendant  Orendorff  was  the  agent  of  the 
defendant  May.  The  motion  to  nonsuit  was 
properly  denied.  The  evidence  Introduced  for 
the  plaintiff  must  be  taken  as  true  upon  this 
motion,  and  that  offered  by  the  defendant 
must  not  be  considered.  If  in  any  view  of 
the  evidence  offered  for  the  plaintiff 'the 
Jury  may  have  reasonably  inferred  that  the 
plaintiff  was  injured  by  the  negligence  of  the 
defendant's  agent  acting  within  the  scope  of 
bis  duty  then  the  motion  was  properly  over- 
ruled. 

[(]  There  is  evidence  that  the  car  belonged 
to  the  defendant  May;  that  he  bad  pur- 
chased It  for  the  use  of  his  family;  that  he 
permitted  Orendorff  to  operate  the  car  upon 
the  public  streets  of  Sanford  for  the  purpose 
of  teaching  his  daughter  to  run  the  car.  At 
the  time  when  the  injury  occurred  his  daugh- 
ter was  driving  the  car,  after  only  a  few  days' 
experience,  and  Orendorff  had  his  hand  on 
the  wheel.  The  plaintiff  was  In  his  buggy, 
to  which  a  mule  was  hitched,  resting  under 
the  shade  of  some  trees  on  the  right-hand 
side  of  Hawkins  avenue  in  the  center  of  the 
town  of  Sanford.  The  car  of  the  defendant 
turned  suddenly  Into  Hawkins  avenue  from 
Carthage  street.  The  plaintiff  beckoned  to 
the  car  and  hollered  to  them  to  go  back,  but 
the  signal  was  not  obeyed.  The  car  con- 
tinned  coming  directly  towards  the  plaintiff 
and  on  the  wrong  side  of  the  street  until  it 
struck  the  buggy  wheel,  turned  the  buggy 
over,  and  threw  the  plaintiff  to  the  ground 


with  great  violence,  in  consequence  of  which 
he  was  painfully  and  permanently  injured. 

The  evidence  tends  to  prove  that  Orendorff, 
an  employ*  of  the  Oadillac  Company,  was 
teaching  the  defendant's  daughter  to  operate 
the  machine  by  and  with  the  consent  of  the 
defendant:  that  the  defendant  had  pur- 
chased the  machine  for  the  use  of  his  family. 
Taking  all  the  facts  offered  by  the  plaintiff 
to  be  true,  we  think  the  Jury  may  have  rea- 
sonably inferred  that  the  machine  was  being 
operated  with  the  consent  of  the  defendant, 
and  that  his  daughter  was  being  taught  to 
operate  It  for  the  convenience  of  the  family, 
and  tUbt  the  practice  In  operating  the  car 
wan  being  conducted  upon  the  public  streets 
of  the  town  by  his  daughter  with  the  assist- 
ance of  Orendorff. 

The  case,  we  think,  differs  very  materially 
from  UnvIUe  v.  Nlssen,  162  N.  C.  05,  77  8.  E. 
1096.  In  that  case  it  was  In  evidence  that 
the  son  of  the  defendant  took  the  machine 
of  his  father  out  of  the  garage  not  only  with- 
out the  latter's  consent,  but  against  his  ex- 
press orders,  and  used  it  for  a  pleasure  ride, 
without  his  father's  knowledge,  and  that  the 
son  was  an  experienced  chauffeur.  In  this 
case,  according  to  the  evidence,  Orendorff 
was  using  this  machine  to  teach  the  defend- 
ant's daughter,  and  was  acting  for  the  de- 
fendant and  within  the  scope  of  his  duties, 
and  while  In  pursuance  of  them  the  plaintiff 
was  injured  by  his  negligence.  The  evidence 
justifies  these  Inferences,  and  consequently 
we  think  his  honor  very  properly  denied  the 
defendant's  motion.  We  think  the  charge  of 
the  court  is  free  from  error,  and  clearly  and 
properly  presented  the  case  to  the  Jury. 

No  error. 


(178  N.  C.  72) 

HAM  T.  PERSON  et  til     (No.  100.) 

(Supreme  Court  of  North  Carolina.    March  7, 
1917.) 

1.  Judgment    «s»367  —  Settiho    Asidk  — 
Geotjnds. 

Where  a  defendant  employed  counsel  not  re- 
siding in  the  town  to  which  the  summons  was 
returnable,  and  who  did  not  engage  to  go  there 
especially  to  attend  to  the  matter,  and  was  told 
by  such  counsel  that  it  was  not  necessary  for 
him  to  attend,  he  was  guilty  of  such  inexcusable 
neglect  OS  prevented  setting  aside  the  judgment. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  709.] 

2.  Judgment    9=>366  —  Skttino    Asidk  — 
Gbounds. 

It  is  no  ground  for  setting  aside  a  judgment, 
when  the  defendant's  counsel  did  not  attend, 
that  he  made  a  mistake  as  to  time  when  court 
would  be  held,  where  the  snmmons  on  its  face 
notified  the  defendant  of  the  time  when  the  term 
would  begin. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  708.] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;   Lyon,  Judge. 

Action  by  Rufus  Ham  against  W.  R.  Per- 
son and  S.  W.  Finch.    Judgment  for  plaln- 
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tiff,  and  from  refnsal  of  motion  to  set  aside 
Judgment,  Finch  appeals.    Affirmed. 

Butler  &  Herring,  of  Clinton,  for  appellant. 
M.  T.  Dickinson,  of  Goldsboro,  for  appellee. 

CLABK,  C.  J.  This  is  an  appeal  from  the 
refusal  of  a  motion  to  set  aside  a  Judgment 
on  the  ground  of  excusable  neglect  The  ac- 
tion was  brought  by  the  surety  to  recover 
money  paid  by  him  for  the  defendants,  who 
were  principals  in  the  note.  The  defendant 
Person  did  not  set  any  defense  to  the  action. 
The  other  defendant  wishes  to  set  aside  the 
Judgment  to  plead  the  statute  of  limitations. 

[1]  The  court  found  as  facts  that  after 
service  of  summons  on  the  defendant  BTnch, 
who  resides  In  Sampson,  he  employed  counsel 
residing  in  Clinton  to  represent  him  in  this 
action,  which  was  returnable  to  Wayne, 
where  the  plaintiff  and  the  other  defendant 
reside.  The  counsel  employed  by  Finch  were 
not  "counsel  regularly  attending  the  court" 
In  which  the  action  was  pending,  nor  did  they 
"engage  to  go  there  especially  to  attend  to 
the  matter."  Finch,  therefore,  was  charge- 
able with  inexcusable  neglect.  The  case  of 
Osborn  v.  Leach,  133  N.  C.  428,  45  S.  B.  783, 
presents,  in  all  material  respects,  the  Identi- 
cal state  of  facts  as  in  this  case.  That  case 
cites  many  others  exactly  on  all  fours,  among 
them  Manning  v.  Railroad,  122  N.  C.  828, 
28  S.  E.  963,  which  cites  many  others  to 
the  same  effect,  and  has  been  repeatedly 
cited  since  with  approval.  See  Anno.  Ed.  In 
that  case,  it  was  said: 

"Our  laws  do  not  recognize  this  leisurely 
•  •  •  and  dilettante  manner  of  attending  to 
legal  proceedings  at  long  range.  What  would 
be  left  of  the  statute  if  every  defendant  de- 
manded the  same  privilege  of  answering  at  his 
own  convenience  or  by  his  own  system?  •  •  « 
As  the  answer  was  not  filed  at  the  first  term, 
the  plaintiff  was,  under  the  law,  entitled  to  his 
judgment,"  as  against  any  other  defendant. 

Indeed  our  decisions  are  uniform  and  with- 
out any  exception  that  courts  cannot  be  run 
upon  any  plan  which  requires  that  the  sum- 
mons of  the  court  to  appear  and  answer  the 
complaint  at  the  time  specified  shall  be  dis- 
regarded if  not  convenient  to  the  counsel  to 
attend,  but  clients  must  at  least  employ  coun- 
sel "regularly  attending  the  court  where  the 
case  is  pending  or  who  shall  engage  to  go 
there  especially  to  attend  the  matter."  In 
such  case  if  the  counsel  does  not  attend  to 
the  matter,  the  client  will  have  a  cause  of  ac- 
tion against  him  for  neglect  to  do  so.  But  in 
this  case,  counsel  did  not  attend  that  court 
and  did  not  engage  to  go  there  specially. 
The  neglect  was  that  of  the  client  in  not  se- 
curing counsel  who  by  his  implied  contract, 
by  reason  of  his  regular  attendance  at  such 
court,  or  by  special  agreement  to  go  there, 
gave  him  assurance  that  the  matter  would 
be  attended  to.  On  the  contrary,  the  Judge 
finds  that  counsel,  instead  of  agreeing  to  at- 
tend the  court  where  the  cause  was  pending, 


told  Finch  that  it  would  "not  be  necessary  for 
him  to  go,"  and  that  he  would  not  go.  Fincb, 
therefore,  had  the  precept  and  order  of  the 
court  to  attend,  "or  that  Judgment  would  be 
rendered  against  htm,"  but  he  preferred  to 
take  the  statement  of  counsel  that  it  would 
"not  be  necessary"  for  him  to  do  sa  The 
courts  are  for  the  dispatch  of  public  business, 
and  those  who  have  business  therein  must 
either  pay  attention  to  it  or  abide  any  Judg- 
ment rendered  in  the  regular  and  ordinary 
course  of  procedure.  The  cost  of  the  courts 
Is  heavy,  and  they  cannot  be  run  for  the  con- 
venience of  counsel,  or  of  suitors  contrary 
to  the  statutes  in  such  cases  made  and  pro- 
vided. 

[2]  The  Judgment  of  his  honor  is  supported 
by  the  unbroken  precedents  in  this  court 
The  decision  in  Lumber  Co.  v.  Lumber  Co., 

172  N.  C. ,  90  S.  E.  241,  reUed  on  by  the 

defendant,  in  no  respect  resembles  this  case, 
for  there  the  defendant's  counsel  assured  him 
that  he  had  employed  local  counsel  in  the 
court  where  the  cause  was  pending,  and  that 
the  dlent  "reasonably  and  honestly  relied 
upon  such  assurance."  In  this  case  the  coun- 
sel did  not  regularly  attend  the  court,  did  not 
undertake  to  employ  resident  counsel,  and 
did  not  engage  to  attend  liimself.  Counsel 
alleges  that  he  made  a  mistake  as  to  the 
time  when  court  In  Wayne  would  be  held. 
The  summons  on  its  face  notified  defendant 
when  the  term  of  court  would  begin,  besides 
"Ignorance  of  law  excuses  no  one,"  and  this 
court  has  said,  "The  vicarious  ignorance  of 
counsel  has  no  greater  value."  Allen  v.  Mc- 
Pherson,  168  N.  C.  437,  84  S.  B.  786 ;  Barber 
v.  Justice,  138  N.  0.  21,  50  S.  B.  445 ;  State 
V.  McLean,  121  N.  0.  601,  28  S.  B.  140,  42 
L.  R.  A.  721 ;  State  v.  Downs,  116  N.  G  1066, 
21  S.  E.  689. 

Judgment  was  taken  for  want  of  an  answer 
on  Thursday  of  the  second  week  of  the  term. 
The  plaintiff  was  entitled  to  take  Judgment 
by  the  terms  of  the  statute,  by  the  notice  in 
the  summons  served  on  him,  and  "according 
to  the  regular  cause  and  practice  of  the 
courts."  WiUiams  v.  Railroad,  110  N.  a  466, 
16  S.  E.  97,  was  expressly  overruled  in  Man- 
ning V.  R.  R.,  supra. 

The  Judgment  of  the  court  below  la  af- 
firmed. 


Mcpherson  drug  co. 
southern  rt.  co. 


(173  N.  C.  87) 

T.  NORFOLK 
(No.   U4.) 


(Supreme  Court  of  North  Carolina.     March  7, 
1917.) 

1.  Certiobabi  «=>14  —  Rbcobdkb's  Cottbt  — 

Review— Statute. 
As  the  statute  establishing  the  recorder's 
court  does  not  provide  for  an  appeal,  a  liti- 
gant aggrieved  by  a  judgment  ot  such  court 
should  review  the  same  by  application  to  the 
next  term  of  the  superior  court  for  a  writ  of 
certiorari,  and  not  by  appeal. 

[Ed.   Note. — For  other  cases,  see  Certtorari. 
Cent.  Dig.  §  19.] 
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2.  Appkai.  and  Ebbob  «=9797(1)— Rbcobdbb'b 
Cojjki—Apteax.  to  Supebiob  Coubt. 
Although  the  statute  establishing  the  re- 
corder's court  does  not  provide  for  an  appeal, 
and  certiorari  at  the  first  succeeding  term  of 
the  snperior  court  is  the  remedy,  where  defend- 
ant's appeal  was  docketed  at  the  next  succeed- 
ing term  in  February,  1915,  and  duly  calen- 
dared by  consent  at  every  succeeding  trial  term 
until  November  term,  1916,  plaintiff  had  then 
lost  his  right  to  dismiss  the  appeal  by  delay 
and  long  acquiescence,  and  his  motion  to  dis- 
miss was  made  too  late,  and  should  have  beea 
denied. 

[EJd.  Note. — ^For  other  cases,  see  Appeal  and 
B^ror.  Cent.  Dig.  M  8149,  8150.] 

Appeal  from  Superior  Court,  Hamett 
Coonty;  Stacy,  Judge. 

Action  by  the  McPherson  Drug  Company 
against  the  Norfolk  Soutbem  Railway  Com- 
pany. From  a  judgment  of  the  superior 
court,  dismissing  defendant's  appeal  from  a 
Judgment  of  the  recorder's  court  for  plaln- 
tur,  defendant  excepts  and  appeals.  Re- 
versed. 

R.  N.  Slmms,  of  Raleigh,  and  D.  H.  Mc- 
Lean &  Son,  of  UlUngton,  for  appellant. 
Raggett  &  Raggett,  of  Llllington,  for  app^- 
lee. 

BROWN,  J.  Judgment  was  rendered 
against  defendant  In  the  recorder's  court  De- 
cember 5, 1914,  and  an  appeal  was  taken  and 
duly  docketed  in  tbe  8ui)erior  court  before 
next  ensuing  term,  February  5,  1915.  Tbe 
case,  has  stood  for  trial  on  tbe  dvll  Issue 
docket  at  every  term  of  tbe  superior  court 
until  November  term,  1916,  when  tbe  motion 
to  dismiss  was  first  made.  It  appears  in  tbe 
case  on  appeal  that  It  has  appearjed  regular- 
ly on  tbe  calendar  of  cases  set  for  trial  with 
tbe  knowledge  and  consent  of  plaintiff's  at- 
torneys. 

[1,  2]  His  honor  dismissed  the  appeal  be- 
cause tbe  statute  establishing  tbe  recorder's 
court  failed  to  provide  for  an  api>eal,  and 
that  defendant  should  h&ve  applied  for  a 
certiorari  at  first  succeeding  term  of  the  su- 
perior court  It  la  true  tbe  statute  does  not 
provide  for  an  appeal,  and  that  certiorari  is 
tbe  only  remedy. 

This  case  differs,  however,  from  Taylor  v. 
Johnson,  171  N.  C.  84,  87  S.  E,  981.  In  that 
case  the  appeal  was  not  docketed  in  superior 
court,  and  no  certiorari  was  applied  for  at 
next  term  of  that  court  In  this  case  the 
appeal  was  docketed  at  the  next  succeeding 
term  in  February,  1915,  and  the  case  was 
duly  calendared  by  consent  at  every  trial 
term  since,  and  no  motion  to  dismiss  was 
made  until  November  term,  1916.  In  tbe 
case  dted.  It  is  held  that  when  the  appeal 
Is  taken  and  duly  docketed  In  tbe  superior 
court,  without  objection,  the  jurisdiction  of 
that  court  will  attach,  notwithstanding  the 
failure  of  the  statute  to  provide  for  an  ap- 
peal In  this  case  the  ai^eal  was  docket- 
ed at  February  term,  1915,  and  duly  calen- 


dared by  consent  at  eadi  aucceedlng  term, 
and  no  motion  to  dismiss  was  made  until 
November  term,  1916;  consequoitly  the  plain- 
tiff has  lost  his  right  to  dismiss  by  delay 
and  long  acquiescence. 

The  motion  was  made  too  late^  and  should 
have  been  denied. 

Reversed. 

aTS  N.  C.  108) 

W.  Ifc  HALIi  ft  CO.  v.  NORFOLK  SOUTH- 
ERN R.  CO.  et  aL    (No.' 189.) 

(Supreme  Court  of  North  Carolina.-    Mardi  7, 
1917.) 

1.  Gabbiebs  €=»174— Biix  or  Ladino— Ship- 

lOCNT. 

Under  a  bill  of  lading  of  cotton  shipped  by 
a  defendant's  line  of  steamers  consigned  to  the 
shipper  at  a  certain  point,  "order,  notify 
•  •  •  care  of  A.  C.  L.  R.  R.  Co.,"  it  was  the 
duty  of  such  defendant  to  have  delivered  cotton 
to  that  point  to  the  designated  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  747-766.] 

2.  Gabbiebs  <S=>18S— Cabbiage  Betord  Des- 
tination— Return — Cuaboes. 

In  such  case,  it  was  an  entirely  officious  act 
to  carry  the  cotton  beyond  the  destination  speci- 
fied in  the  bill  of  lading  for  which  no  charge 
could  have  been  made,  and,  having  done  so,  it 
was  such  carrier's  duty  to  have  returned  the 
cotton  to  destination  at  its  own  expense. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  853-858.] 

3.  Cabriebb  e=>^2 — CoNTBOL  of  Goods— "Ob- 
deb  Notify"— EsTECT. 

Where  cotton  was  consigned  to  the  shipper 
"order  noti^,"  th»8hipi>er  retained  the  control 
of  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  243-250,  258-261,  266-269.] 

4.  Gabbiebs  €=»78— Contbol  or  Goods— Re - 

DELIVEBT. 
So  long  as  goods  remain  the  property  of  the 
shipper  under  a  consignment  to  himself,  "order 
notify,"  he  may  countermand  any  directions  giv- 
en as  to  their  consignment,  and  may  at  any  time 
during  transit  require  their  redeUvery  to  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  248,  249.] 

5.  Gabbiebs  <8='202— Action  eob  Ovebchaboe 
— Qtjestion  fob  Juet. 

In  a  shipper's  action  to  recover  an  over- 
charge paid  to  the  carrier  who  had  received 
goods  which  the  initial  carrier  had  carried  be- 
yond destination,  and  returned  them,  held,  that 
It  was  error  to  direct  a  nonsuit 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {i  906-015.] 

Appeal  from  Superior  Court,  Pitt  County; 
Stacy,  Judge. 

Action  by  W.  L.  Hall  &  Co.  against  the 
Norfolk  Southern  Railroad  Company  and 
others.  Judgment  of  nonsuit,  and  plaintiff 
appeals.     Reversed. 

W.  F.  Evans,  of  Greenville,  for  appellant 
F.  G.  James  &  Son,  of  Greenville,  for  ap- 
pellees. 

CLARK,  O.  J.  The  plaintiff  on  February 
26,  1913,  shipped  72  bales  of  cotton  over  the 
"Daniels  Roanoke  River  Line"  of  steamers 
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(one  of  defMidants),  consigned  on  the  face  of 
the  bUl  of  lading  to  "W.  L.  HaU,  Plymouth, 
N.  C,  order  notify  »  •  •  care  of  A.  O. 
L.  R.  R.  Co."  Thl8  cotton  was  delivered  to 
said  company  at  Jonea'  Landing  on  Roanoke 
river  about  35  miles  above  Plymouth.  The 
Daniels  Roanoke  River  Line  carried  this  cot- 
ton down  Roanoke  river,  but  instead  of  stop- 
ping at  Plymouth  which  is  located  on  that 
river,  where  both  the  Norfolk  Southern  and 
Atlantic  CoaaJ;  Line  have  wharves,  carried 
the  cotton  on  25  miles  further  to  Edenton, 
N.  0^  and  there  delivered  it  to  the  other  de- 
fendant, the  Norfolk  Southern  Railway  Com- 
pany, which  hauled  It  back  over  their  tracks 
to  Plymouth  and  switched  it  to  the  track  of 
the  Atlantic  Coast  Une  Railroad,  charging 
the  plaintiff  $72  in  fn-ight  and  54  switching 
charges,  which  the  pliiintlff  had  to  pay,  be- 
sides surrendering  the  bill  of  lading,  before 
he  could  liave  the  cotton  delivered  to  the  At- 
lantic Const  Line  Railroad. 

AVhile  there  was  no  tariff  rate,  shown  in- 
the  bill  of  lading,  from  Jonos  Landing  to 
Plymouth  by  the  tariff  rates,  which  the  de- 
fendants contend  were  in  effect,  the  rate  on 
a  bale  of  cotton  from  Jones  Landing  to 
Edenton,  which  is  25  miles  beyond  Plymouth, 
was  50  cents  per  bale.  When  the  witness 
learned  that  his  cotton  had  been  carried  by 
nymouth  to  Edenton  he  went  to  the  latter 
town,  and,  finding  the  cotton  in  the  hands 
of  the  Norfolk  Southern  Railroad  Company, 
presented  his  bill  of  lading,  and  demanded 
that  it  be  turned  over  to  film  there.  This 
was  refused,  and  subsequently  the  cotton 
was  shipped  back  over  the  Norfolk  South- 
ern, and  at  tltat  point  he  paid  the  agent  as 
above  50  cents  per  bale,  from  Jones  Landing 
to  Edenton,  and  another  50  cents  from  Eden- 
ton back  to  Plymouth,  and  $4  extra  charges, 
making  $76. 

[1, 2]  According  to  the  law  of  this  state  the 
Daniels  Roanoke  River  Line  could  not  have 
charged  more  from  Jones  I>anding  to  Ply- 
mouth than  to  Edenton,  and  there  was  noth- 
ing in  the  bill  of  lading  which  authorized 
the  cotton  to  be  shipped  via  Edenton.  It  was 
the  duty  of  the  Daniels  Roancdce  River  Line 
to  have  delivered  this  cotton  to  the  Atlantic 
Coust  Line  Railroad  at  Plymouth,  which  is 
a  well-known  shipping  point,  and  where  the 
record  states  that  the  Atlantic  Coast  Line, 
in  whose  care  this  cotton  was  shipped,  had 
a  wharf.  It  was  an  entirely  ofiicious  act  to 
carry  the  cotton  on  to  Edenton,  and  for  this 
no  charge  could  have  been  made;  and,  hav- 
ing done  so,  it  was  the  duty  of  said  com- 


pany to  have  brought  the  cotton  bade  to 

Plymouth  at  its  own  expensa 

[3,4]  This  cotton  was  shipped  "order  no- 
tify"— ^that  is,  the  shipper  retained  the  con- 
trol over  it;  and  as  was  held  in  Myers  t. 
Railroad,  171  N.  C.  193,  88  S.  B.  149,  quot- 
ing 2  Hutchinson,  Carriers,  $  660: 

"So  long  as  the  goods  remain  the  property  of 
the  bailor  he  may  countermand  any  directions 
he  mny  have  given  as  to  their  consignment,  and 
may  at  any  time  during  the  transit  require  of 
the  carrier  their  redelivery  to  himselt" 

This  doctrine  is  fully  settled  by  the  other 
authorities  cited  in  Myers'  Case. 

[5]  Besides  in  this  case  the  shipper  had 
not  even  consigned  the  goods  by  Edenton, 
nor  over  the  Norfolk  Southern  RaUroad  Com- 
pany, whose  agency  was  not  necessary  In 
shipping  goods,  from  Jones  Landing  to  Ply- 
mouth. It  may  be  that  the  Norfolk  Southern 
Railroad  Company  wos  the  "friend"  of  the 
Daniels  Roanoke  River  Line,  and  the  At- 
lantic Coast  Line  Railroad  was  not,  prob- 
ably for  the  reason  that  the  latter  parallels 
the  Daniels  River  Line  from  Willlamston  to 
Plymouth,  and  is  to  some  extent  a  competi- 
tor; but  if  the  Daniels  River  Line  wished 
to  give  a  Job  to  its  friend  of  hauling  back 
the  cotton  from  Edenton  to  Plymouth,  and 
carried  it  on  from  Plymouth  to  Edenton  for 
that  purpose,  it  shoald  have  done  so  at  its 
own  expense,  and  not  have  doubled,  or  more, 
the  mileage  charged  against  the  shipper. 
The  unnecessary  transportation  from  Ply- 
mouth to  Edenton  and  back  to  Plymouth  was 
50  miles,  being  considerably  more  than  the 
mileage  from  Jones  Landing  to  Plymouth 
whece  it  should  have  delivered  the  cotton 
on  the  wharf  which  the  record  states  the  At- 
lantic Coast  Line  had  at  Plymouth.  The  law 
will  not  tolerate  such  doubling  of  charges 
against  the  shipper. 

On  the  facta  in  evidence  the  Judge  was  in 
error  in  directing  a  nonsuit  against  the  plain- 
tiff who  seeks  to  recover  the  overcharge 
against  him.  The  plaintiff  also  joins  a 
charge  for  the  penalty  in  exacting  the  over- 
charge. This  penalty  is  prescribed  by  stat- 
ute to  prevent  imposition  on  shippers  and 
consignees  who  have  to  pay  the  charges  of 
carriers  before  they  can  get  the  goods,  as  the 
plaintiff  had  to  do  on  this  occasion.  Tilley 
V.  RaUroad,  172  N.  C.  363,  90  S.  B.  309.  We 
do  not,  however,  pass  upon  the  right  of  the 
plaintiff  to  recover  the  penalty,  but  leave 
thnt  matter  open  until  the  facts  are  develoiH 
ed  at  the  trial  on  the  merits. 

Tue  Judifmeut  of  nonsuit  ia  reversed. 


Digitized  by 


Google 


Vaj 


QRICB  V.  TODD 


609 


(UOya.481) 


GRICB  T.  TODD. 


(Sopremtt  Conrt  of  Appeals  of  Virginia.    Maieh 

16,  1917.    Reheai-ing  Denied 

Marcli  28,  1917. 

liARDIXIBD   AND   TENANT   <8=>114(3)— TENANCT 
FROM    TkAB    to    YeaB— HotMNO    OVZB. 

A  tenant  gave  his  landlord  notice  of  inten- 
tion to  vacate.  Owing  to  hia  inability  to  secure 
wazona  to  move  hia  effects,  he  was  compelled 
to  bold  over  for  three  days,  at  the  end  of  which 
time  he  sent  the  keys  to  the  agent  named  in 
the  leaae  explaining  the  circumstances,  where- 
upon the  landlord  elected  to  hold  him  as  ten- 
ant from  year  to  year  by  reason  of  his  having 
BO  held  over.  Held  that,  since  no  obligation  will 
be  implied  in  law  from  an  act  which  is  not 
Tolu&tary,  a  contract  of  tenancy  from  year  to 
year  will  not  be  implied. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  gg  878-SSl.] 

Appeal  from  Iaw  and  Equity  Court  of  City 
of  RlclunoDd. 

Action  by  Mary  V.  Todd  against  Edward 
Grice.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

George  Bryan,  of  Richmond,  for  plaintlfC 
In  error.  S.  A.  Anderson,  B.  V.  Farluholt, 
and  R.  R.  Florence,  all  of  Richmond,  for 
defendant  In  error. 

SIMS,  J.  The  fticts  In  this  case  are  agreed, 
and  are  as  follows: 

"It  is  agreed  that  B.  W.  Grice  was  a  tenant 
of  Mrs.  Mary  V.  Todd  of  the  premises  509  W. 
Franklin  street,  Richmond,  Va.,  under  lease 
hereto  attached  as  port  hereof,  and  held  over 
for  one  .year  thereunder,  which  year  expired 
AatCTist  31,  1914;  that  he  gave  uree  months' 
notice  to  her  that  he  would  vacate  it  said  ex- 
piration of  said  year;  that  he  held  over  for 
three  days  after  August  81,  1914,  because,  al- 
though he  endeavored  to  obtain  them,  he  could 
not  get  wagons  to  more  his  effects  on  August 
31,  1914,  to  the  apartment  to  which  he  wished 
to  move;  that  on  September  4,  1914,  he  va- 
cated said  premises,  and  sent  the  keys  to  the 
agents  named  in  the  lease;  and  that  then  said 
Mrs.  Mary  V.  Todd  elected  to  hold  him  as  a 
tenant  from  year  to  year  by  reason  of  his  hav- 
ing held  over  as  aforesaid;  that  the  said 
Grice  denies  his  liability  as  such  tenant  That 
the  parties  to  these  proceedings  further  agree 
that  this  matter  shall  be  submitted  to  the  judge 
of  tliis  court  for  his  decision  and  judgment  in 
this  suit,  a  jury  being  waived." 

It  appears  from  this  statement  of  facts 
that  the  case  before  us  is  not  one  where 
there  was  a  holding  over  of  the  tenant  be- 
yond the  expiration  of  the  term  of  his  lease, 
without  more.  The  holding  over  of  the  ten- 
ant was  for  three  days,  caused  by  his  ina- 
bility to  obtain  wagons  to  move  his  effects, 
although  he  endeavored  to  obtain  them.  He 
vacated  the  premises  on  the  fourth  day  after 
the  expiration  of  his  lease  and  .tendered  the 
keys  of  the  premises  to  the  landlady.  The 
latter  then  elected  to  hold  the  former  ten- 
ant as  a  tenant  from  year  to  year  "by  rea- 
son of  his  having  held  over  as  aforesaid," 
not  by  reason  of  Ida  having  held  over,  with- 
out more. 

Such  situation  presents,  in  effect,  a  case 
where,  after  the  term  of  the  lease  expired, 


the  former  tenant  held  over,  but  gave  notice 
to  the  landlady,  explaining  his  possesftlon  on 
the  ground  that  it  was  caused  by  circum- 
stances over  which  he  had  no  control,  before 
the  landlady  exercised  her  right  of  election. 

The  Judgment  of  the  court  below  was  for 
the  landlady,  plaintiff  therein,  the  appellee 
here,  against  the  former  tenant,  defendant 
therein,  the  appellant  here. 

We  think  there  was  error  in  the  Judgment 
of  the  trial  court  for  the  reasQUS  hereinafter 
pointed  out 

That  Judgment  would  have  been  right  if 
this  had  been  a  case  where  there  was  a  hold- 
ing over  of  the  possesst<«  by  the  former  ten- 
ant, without  more. 

The  uniform  view  of  the  American  text- 
writers  and  authorities  on  the  subject,  where 
the  doctrine  of  tenancy  from  year  to  year  is 
recognized,  is  that  when  a  tenant,  who  has 
previously  rented  for  a  term  of  years,  or  for 
one  year,  holds  over  possession  of  premises 
beyond  bis  original  term,  without  more,  up- 
on the  election  of  the  landlord  to  hold  him 
as  a  tenant  from  year  to  year,  the  law  im- 
plies a  contract  on  the  part  of  the  tenant  to 
remain  and  pay  rent  as  a  tenant  from  year 
to  year.  His  holding  over  puts  the  tenant  in 
the  position  of  being  in  wrongful  possessiou 
against  the  landlord.  Such  possession  of  the 
tenant  is  wrongful,  but  for  technical  reasons 
he  is  not  yet  a  trespasser.  He  holds  over  by 
the  laches  of  the  landlord,  who  may  enter  at 
any  time  and  put  an  end  to  the  tenancy.  Un- 
til the  landlord  takes  some  action  in  the  mat- 
ter, the  former  Is  a  tenant  by  sufferance.  In 
such  situation,  while  the  tenant  is  a  tenant 
by  sufferance,  the  landlord  has  the  right  of 
election  to  allow  or  refuse  to  allow  the  ten- 
ant to  remain.  The  landlord  may  exercise 
the  latter  right,  and,  if  be  does,  from  that 
moment  the  tenant  Is  a  trespasser  and  may 
be  ejected.  If  the  landlord  exercises  the  for- 
mer right,  he  may  do  so  in  such  express 
terms  that  the  latter  remaining  in  possession 
will  become  a  tenant  at  wilL  But  as  the  law 
does  not  favor  a  tenancy  at  will,  it  will  not 
imply  a  contract  necessary  to  create  such  a 
tenancy.  In  the  absence  of  evidence  of  such 
an  express  contract,  if  the  landl<H:d  exercises 
his  right  of  election  to  allow  the  tenant  to 
remain,  without  more,  the  law  implies  a  con- 
tract on  the  part  of  the  landlord  that  the 
tenant  may  remain  as  a  tenant  from  year  to 
year;  such  a  tenancy  being  favored  by  the 
law  in  the  Interest  of  a  more  permanent  ten- 
ure than  that  of  a  tenancy  at  will.  Converse- 
ly, and  for  the  same  reason,  where  there  is  a 
holding  over  by  the  tenant,  without  more, 
and  while  such  holding  over  exists,  upon  the 
election  by  the  landlord  aforesaid,  the  law 
impUes  a  contract  on  the  part  of  tbe  tenant 
to  remain  and  pay  rent  as  a  tenant  from 
year  to  year.  That  is  to  say,  in  such  situa- 
tion, the  contract  creating  a  tenancy  from 
year  to  year,  whether  on  the  part  of  the  ten- 
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BDt  or  landlord,  is  Implied  In  law,  from  the 
voluntary  acts  of  tbe  parties,  in  the  absence 
of  any  agreement.  1  Washburn  on  Real 
Prop.  (6th  Ed.)  {S  800,  825,  826,  829;  1  Mi- 
nor on  Real  Prop.,  |§  386,  389;  1  Taylor  on 
Landlord  and  Tenant  (9th  Ed.)  |i  19,  22; 
J(mes  on  Landlord  and  Tenant,  S!  201-209; 
24  Cyc.  pp.  1011-1014;  King  v.  Dnrkee-At- 
wood  Q).,  126  Minn.  452,  148  N.  W.  297,  I*  R. 
A.  1915A,  235;   note  to  16  Va.  L.  Reg.  496. 

It  is  true  that  in  a  situation  of  a  holding 
over  of  the  former  tenant,  without  more, 
very  slight  acts  or  act  on  the  part  of  the 
landlord,  which  may  be  even  inferred  from  a 
very  short  lapse  of  time,  will  be  aufflcient  to 
conclude  bis  election  and  make  tbe  person 
Holding  over  his  tenant,  when  the  landlord  Is 
himself  relying  on  this  renewal  agreement 
(Jones  on  Landlord  and  Tenant,  {  205);  but 
the  election,  however  evidenced,  must  be  ex- 
ercised by  the  landlord  before  the  obligation 
which  the  law  implies  on  the  part  of  the  ten- 
ant arises. 

However,  in  the  instant  case,  we  are  re- 
lieved of  any  consideration  of  what  act  or 
acts  of  the  landlady  were  sufficient  to  evi- 
dence her  election,  by  the  agreed  statement 
of  facts,  which  concludes  that  question  by 
the  affirmative  statement  that  the  landlady 
did  elect  as  aforesaid  and  when  she  so 
elected. 

It  is  also  true  that,  in  the  situation  refer- 
red to  in  the  next  preceding  paragraph,  the 
tenant  has  no  such  right  of  election  as  the 
landlord  has.  As  to  the  latter,  "his  mere 
continuance  in  possession  fixes  him  as  a  ten- 
ant from  year  to  j^sar,  if  the  landlord  thinks 
proper  to  insist  upon  It"  (16  Va.  L.  Reg.  p. 
496,  note;  1  Taylor  on  Landlord  and  Tenant, 
supra,  i  19);  or  as  another  writer  puts  it, 
concerning  the  contract  of  the  former  tenant 
to  remain  as  a  tenant  from  year  to  year, 
which  the  law  Implies  from  the  mere  act  of 
the  former  tenant  of  holding  over,  "  •  •  • 
in  reality  the  presumption  is  one  of  law, 
which  cannot  be  rebutted"  (Jones  on  Land- 
lord and  Tenant,  §  210).  The  authorities  also 
bold  that  tbe  intention  of  the  former  tenant 
in  holding  over  is  immaterial. 

All  of  the  foregoing  is  true  because  the 
contract  of  the  tenant,  which  Is  Implied  in 
law,  from  his  holding  over  beyond  the  term 
of  bis  former  lease,  is  really  not  a  contract 
in  fact,  although  spoken  of  as  such.  The 
relationship  of  the  parties  is  quasi  ex  con- 
tractu. 

"Tbo  liability"  (of  the  tenant)  "exists  from 
an  implication  of  law  that  arises  from  the 
facts  and  circumstances  independent  of  agree- 
ment or  presumed  intention.  In  this  class  of 
cases  the  notion  of  a  contract  is  purely  ficti- 
tious. There  are  none  of  the  elements  of  a 
contract  that  are  necessarily  present,  The  in- 
tention of  the  parties  in  such  case  is  entirely 
disregarded.     •     «     •"    2  R.  O.  L.  5  8. 

Such  an  obligation  may  be  implied  in  law, 
not  only  without  the  existence  of  an  inten- 
tion to  create  it,  but  even  against  a  contrary 
intention,  if  equity  and  good  conscience  de- 


mand it;  as  in  case  of  a  tort,  theft,  forci- 
ble taking  of  property  (2  R.  O.  L.  {f  14,  15)  or 
fraud  (Id.  f  18),  or  mistake,  and  in  other 
cases. 

With  respect  to  both  tenant  and  landlord, 
in  the  absence  of  express  agreement,  the  law 
deals  with  the  conduct  of  the  respective  par- 
ties in  the  light  of  tbe  situation  and  attitude 
of  the  parties  to  each  other,  and  implies  a 
contract  between  them  or  an  obligation  of 
the  one  to  the  other,  where  ex  lequo  et  bono, 
according  to  the  principle  On  which  the  action 
of  assumpsit  Is  founded,  it  should  be  implied. 
If,  however,  the  parties  protect  themselves 
from  tbe  contract  or  obligation  which  tbe  law 
would  imply  In  the  absence  of  agreement  be- 
tween them,  by  express  agreement,  or  by 
notice  the  one  to  the  other  followed  by  action 
thereon  from  which  an  express  agreement 
may  be  ascertained,  the  law  will  not  do  vio- 
lence thereto  by  implying  an  agreement  in 
contravention  thereof. 

Similarly,  "The  law  •  •  •  will  not  Im- 
ply a  promise  against  the  express  declara- 
tions of  the  party  to  be  charged,  made  at  the 
time  of  the  supposed  undertaking,  unless  such 
party  is  under  legal  obligation,  paramount  to 
his  *111,  to  perform  some  duty."  4  Cyc.  p. 
326.  And  he  is  not  under  such  legal  obliga- 
tion unless  there  is  a  demand  in  equity  and 
good  conscience  that  he  should  perform  the 
duty. 

The  English  rule  is  the  same  as  that  above 
referred  to  as  preraili'ng  in  America,  to  the 
extent  that  the  obligation  of  the  tenant 
arising  from  his  holding  over,  without  more. 
Is  one  implied  in  law,  upon  the  exercise  by 
the  landlord  of  his  right  of  election  aforesaid, 
regardless  of  the  Intention  of  the  tenant. 
Right  on,  etc.,  T.  Darby,  1  T.  R.  159 ;  Bishop 
V.  Howard,  2  R  &  O.  100,  9  R  O.  L.  41; 
Sauvage  v.  Dupress,  128  Bhig.  Rep.  -Reprint 
163 ;  Dougal  v.  McCarthy,  1  Q.  B.  736 ;  Digby 
V.  Atkinson,  4  Camp.  275;  Rigge  t.  Bell,  5 
D.  &  E.  Hep.  471. 

There  are  other  cases  which  indicate  that 
in  England  the  holding  of  the  courts  is  more 
liberal  than  In  America  upon  the  Inquiry  as 
to  when  the  obligation  of  a  tenant  holding 
over  vTlll  be  implied  in  law  (see  English 
cases  referred  to  by  the  text-writers  above 
cited);  but  there  is  no  difference  between 
the  rule  In  England  and  America  that,  when- 
ever the  obligation  is  implied  in  law,  it  is 
implied  regardless  of  the  intention  of  the 
tenant.  The  law  supplies  the  intention  when- 
ever it  Imposes  the  duty,  but  then  only.  This 
Is  a  distinguishing  characteristic  of  an  obli- 
gation implied  in  law  which  is  universal.  It 
inheres  in  the  very  nature  of  it. 

The  inquiry,  therefore,  tn  the  Instant  case, 
whether  the  tenant  had  in  fact  the  intention 
to  hold  over  the  premises  from  year  to  year, 
is  immaterial,  both  on  principle  and  upon  ?n- 
thority.  But  the  true  inquiry  is:  Was  the 
situation  of  the  parties,  which  was  known 
to  each  other,  and  their  conduct,  such  that 
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the  law  will  Imply  a  contract  or  obligation 
on  tb«  part  of  the  tenant  to  hold  over  as  a 
tenant  from  year  to  year?  Will  the  law  Im- 
pose such  duty  on  the  tenant  in  such  situa- 
tion? 

As  we  said  in  the  case  of  Caty  of  Norfolk 
T.  Cloanty  of  Norfolk,  120  Va.  — >  91  S. 
£.820: 

"The  fiction  of  an  implied  promise  will  not 
be  indulged  in  every  case,  btft  only  where  in 
eqnity  and  food  conscience  the  duty  to  make 
sach  a  promise  exists." 

An  action  of  assumpsit  upon  a  quasi  con- 
tract— which  Is  the  action  in  the  Instant  case 
— is  equitable  In  its  nature.  No  recovery 
will  be  allowed  In  such  an  action  which  does 
violence  to  natural  equity.  Where  an  ex- 
press contract,  although  not  made,  might 
possibly  have  been  tnade  by  the  parties,  In 
their  situation  with  regard  to  and  dealings 
with  each  other  and  consistently  therewith, 
or  If  not  consistently  therewith,  in  equity  and 
good  conscience  it  should  have  been  made, 
Che  law  wUl  Impose  the  duty  and  imply  the 
necessary  promise  or  promises  to  create 
such  a  contract  or  obligation ;  but  not  where 
the  facts  expressly  proved  In  a  case  negative 
such  possibility  and  also  negative  the  exist- 
ence of  any  demand  In  equity  and  good  con- 
science that  such  a  promise  should  have  been 
made.  That,  as  we  stated  in  the  case  last 
cited,  "would  be  in  itself  Inequitable."  Id. 
See,  also,  2  R.  C.  L^  on  subject  of  Assumpsit 
In  such  case  there  would  be  no  legal  obliga- 
tion on  the  tenant  paramount  to  his  will  as 
shown  by  bis  express  declarations.  4  Cyc. 
supra.  Hence  the  duty  In  question  would  not 
be  imposed  by  the  law. 

In  the  Instant  case,  the  action  of  the  ten- 
ant holding  over  was  not  voluntary  accord- 
ing to  the  agreed  statement  of  facts.  If 
this  was  a  mere  pretense  on  the  part  of  the 
tenant,  or  If  the  situation  relied  on  by  him 
to  excuse  his  action  as  involuntary  was 
brought  about  by  his  own  default  In  the  mat- 
ter of  making  due  efforts  to  provide  a  means 
of  removal,  so  as  to  estop  him  from  reliance 
thereon,  the  appellee  mi^t  have  taken  issue 
upon  the  alleged  necessity  of  the  situation 
In  wblch  the  tenant  claimed  to  be  placed. 
But  by  the  agreed  statement  of  facts  we  are 
relieved  from  any  consideration  of  whether 
the  action  of  the  appellant  was  in  truth  in- 
voluntary. The  agreed  statement  concludes 
this  fact 

No  obligation  will  be  implied  In  law  from 
an  act  which  is  not  voluntary.  2  R.  O.  L. 
{  8;  Herter  v.  Mullen,  159  N.  Y.  28,  53  N. 
E.  700.  44  U  R.  A.  703,  70  Am.  St  Rep.  617 ; 
Kegan  v.  Fosdick,  19  Misc.  Rep.  489,  43  N.  T. 
Snpp.  1102. 

Further: 

The  facts  eypressly  proved  In  this  case 
show,  not  only  that  the  action  of  the  tenant 
in  holding  over  was  not  voluntary,  but  in 
addition  that  the  appellee  had  actual  notice 
brought  home  to  her  of  the  express  declara- 
tion of  the  tenant  tliat  he  held  over  Invol- 


untarily, and  hence  contrary  to  any  Idea  of 
further  contract,  before  the  mind  of  appel- 
lee assented  to  the  tenant's  remaining  over. 
In  this  situation  of  the  parties,  a  meeting  of 
their  minds  upon  a  contract  In  fact  was  Im- 
possible, and,  in  equity  and  good  conscience, 
in  this  situation,  there  was  no  demand  that 
the  tenant  should  make  such  contract ;  hence 
the  tenant  was  under  no  legal  obligation  par- 
amount to  his  will,  as  shown  by  his  express 
declaration,  to  make  such  contract  There- 
fore the  law  will  not  in  such  a  case  imply 
such  obligation. 

The  American  cases  on  the  subject  of  the 
contract  implied  in  law  from  the  circum- 
stance of  the  holding  over  of  the  former  ten- 
ant beyond  the  expiration  of  his  term  are 
very  numerous.  Many  of  them  are  dted  in 
the  briefs  of  counsel  for  appellee  and  appel- 
lant; many  are  collated  in  U  R.  A.  1915A, 
235,  note,  and  by  the  text-writers  above  cit- 
ed. We  do  not  find  that  any  of  such  cases, 
which  are  thus  dted  or  collated,  upon  ex- 
amination, are  In  conflict  with  the  conclusion 
above  reached  but  one,  and  that  is  the  case 
of  Mason  v.  Wlerengo's  Estate,  113  Mich. 
151,  71  N.  W.  489,  67  Am.  St  Rep.  461.  In 
the  last-named  case  It  was  held : 

The  fact  that  a  tenant  for  a  term  of  years 
becomes  geriously  ill  shortly  before  the  expira- 
tion of  his  term,  and  after  removal  operations 
have  actually  begun,  does  not  deprive  the  land- 
lord of  his  right  to  treat  the  tenant's  failure  to 
complete  the  removal  before  the  lease  expires 
as  a  renewal  of  the  lease  for  another  year." 

The  holding  in  that  case  manifestly  vio- 
lates the  principle  upon  which  an  obligation 
will  be  Implied  in  law.  This  principle  has 
been  sufflciently  discussed  above  and  need 
not  be  again  adverted  to  here. 

The  case  of  Haynes  v.  Aldrich,  133  N.  T. 
287, '31  N.  E.  94,  28  Am.  St  Rep.  636,  has 
also  been  called  to  our  attention.  That  was 
a  case  where  the  tenant"  held  over  for  three 
days  after  the  end  of  the  year  on  account  of 
the  illness  of  a  boarder  of  a  subtenant 
There  was  also  some  other  question  as  to 
whether  the  holding  over  was  voluntary  or 
Involuntary  on  account  of  difficulty  in  pro- 
curing trucks  or  wagons  for  removal  of  ten- 
ant's effects ;  but  under  the  facts  of  that  case 
the  court  held  that  the  holding  over  was  vol- 
untary, and  that  the  tenant  was  liable  for 
rent  for  another  year.  But  there  the  lease 
contained  a  provision  that  the  premises 
should  be  occupied  as  a  private  dwelling  and 
a  covenant  not  to  sublet  without  the  writ- 
ten consent  of  the  lessor;  and  the  tenant, 
without  permission,  had  rented  the  premises 
to  the  subtenant  a  boarding  house  keeper. 
Here  this  breach  of  covenant  was  a  distin- 
guishing feature  In  the  case,  operating 
against  the  tenant  by  way  of  estoppel,  pre- 
venting his  relying  upon  the  incident  of  ill- 
ness wbidi  arose,  since  It  was  because  of  his 
breach  of  covenant  that  this  hindrance  to  his 
delivery  of  possession  was  made  possible. 
Tb»  court  reserved  its  decision  upon  the 
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case  of  an  Inrolnntary  holding  OTcr  la  no 
way  the  fault  of  the  tenant. 

There  are  a  few  other  cases  where  the 
obligation  in  question  has  been  held  as  Im- 
plied in  law,  where  there  were  positions 
taken  by  the  tenant  and, notice  thereof  given 
to  the  landlord  which,  If  they  had  occurred 
after  the  tenant's  term  expired,  would  have 
been  inconsistent  with  the  possibility  of  any 
contract  in  fact  to  create  a  tenancy  from 
year  to  year ;  but  these  positions  were  taken 
before  the  prior  term  of  the  tenant  expired, 
and  the  holding  over  thereafter  was  unac- 
companied by  any  notice  to  the  landlord  of 
any  controlling  necessity  which  rendered  the 
action  of  the  tenant  involuntary  (as  in  the 
instant  case)  before  the  landlord  exercised 
his  right  of  election  aforesaid.  Hence  the 
holding  over  was  left,  as  in  oQier  cases  of 
holding  over  without  more,  for  the  law  to 
act  upon. 

It  should  be  noticed  further  that  we  do  not 
discuss  the  circumstance  that  in  the  instant 
case  a  notice  was  given  by  the  tenant  nnder 
the  statute  in  Virginia,  before  his  lease  ex- 
pired, because  under  the  authorities  (U.  R. 
A'.  1&16A,  note,  supra),  it  seems  clear  that 
such  a  notice  does  not  differentiate  the  case 
from  any  holding  over  by  a  tenant  after  the 
expiration  of  liis  term ;  the  instant  case  be- 
ing a  holding  over  after  the  date  named  in 
the  notice  when  the  premises  should  have 
been  vacated. 

Upon  the  whole  case,  therefore,  for  the 
reasons  given  above,  we  are  of  opinion  that 
there  was  error  in  the  judgment  complained 
of,  and  it  will  be  reversed. 

Reversed. 

(120  Va.  471) 

CORBITT  v.  WRIGHT  et  aL 

(Snprpme  Court  of  Appeals  of  Virginia.    March 
15,  1917.) 

1.  Descent  and  DisTKiBtmoN  ^=926— Tbso- 
BT  OF  Statute. 

The  theory  of  the  Virriala  statute  of  de- 
scent and  distribution  is  that  on  the  death  of 
an  intestate  the  estate  passes  in  coparcenary 
equally  to  the  children,  subject  to  widow's 
rights. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  }§  76,  77.] 

2.  Descent  and  Distribution  ®=>105  —  Ad- 
vancement—  HOTCHrOT  —  AlTBOTINa  PUB- 
OHASER  BEFORE  DISTRIBUTION. 

In  view  of  Code  1904,  §  2561,  providing  that 
when  an  intestate  decedent  has  had  an  advance- 
ment, it  shall  be  brought  into  hotchpot,  and  he 
shall  then  be  entitled  to  bis  proper  portion,  his 
purchaser  before  distribution  is  likewise  bound 
and  takes  only  his  grantor's  interest,  and  the 
doctrine  of  bona  fide  purchaser  does  not  apply. 

[Bd.  Note. — For  other  cases,  see  Descent  and 
Dirtribution,  CJent.  Dig.  <{  398-^01.] 

Appeal  from  (Sicuit  Court,  Nansemond 
County. 

Suit  by  James  H.  Corbitt  against  J.  Et- 
ta Wright  and  others.  Judgment  for  de- 
fendants, and  plaintifT  appeals.    Affirmed. 


Williams,  Tnnstall  ft  Thorn,  of  Norfolk,  and 
W.  P.  Lipscomb,  of  Suffolk,  for  appellant. 
J.  R.  Saunders,  of  Suffolk,  for  appellees. 

WHITTLE,  J.  In  a  suit  brought  by  ap- 
pellant as  purchaser  of  the  interest  of  Thom- 
as B.  Wright  in  the  real  estate  of  which  bis 
father  died  seised  against  the  other  heirs 
for  partition,  the  circuit  court  denied  the 
relief  sought  by  a  decree  which  sets  forth 
the  following  material  facts :  That  Cornelias 
W.  Wright,  the  father,  died  Intestate  on  Oc- 
tober 8,  1910,  leaving  real  estate  and  sarviv* 
ed  by  his  widow  and  14  children;  that  by 
deed  dated  February  20,  1912,  Thomas  B. 
Wright,  a  sen,  conveyed  hia  undivided  inter- 
est in  the  real  estate  descended  to  plainttfiF; 
that  at  the  time  of  the  conveyance  no  suit 
had  been  commenced  for  the  administration 
of  the  estate,  nor  had  any  report  been  filed 
of  debts  and  demands  against  it;  that  de- 
cedent in  his  lifetime  had  made  advance- 
ments to  Thomas  B.  Wright  In  excess  of  his 
interest  in  the  estate;  that  plaintiff  was  a 
purchaser  for  value  from  Thomas  B.  Wright, 
and  at  the  time  of  the  purchase  had  made  no 
Inquiry  and  had  no  knowledge  of  the  advance- 
ments to  bis  grantor. 

Upon  these  facts  the  drcuit  court  was  of 
opinion  that  at  the  time  of  the  conveyance 
Thomas  B.  Wright,  by  reason  of  the  advance- 
ments, bad  no  interest  in  the  real  estate  in 
question,  and  that  plaintiff  could  acquire, 
and  did  acquire,  no  other  or  greater  interest 
than  his  grantor  had  therein ;  and,  plaintiff 
in  open  court  having  expressed  unwilling- 
ness to  come  into  hotchpot,  it  was  decreed 
that  he  had  no  interest  in  the  estate. 

[1]  The  theory  of  our  statute  of  descent 
and  distribution  is  that  the  estate  of  the 
ancestor  at  his  death  (subject  to  the  rights 
of  the  widow,  if  there  be  one)  passes  in  co- 
parcenary equally  to  his  children.  And  by 
Virginia  Code  1904,  §  2561: 

"Where  any  descendant  of  a  person  dying  in- 
testate as  to  his  estate,  or  any  part  thereof, 
ehall  have  received  from  such  intestate  in  his 
lifetime,  or  under  his  will,  any  estate,  real  or 
personal,  by  way  of  advancement,  and  he,  or  any 
descendant  of  his,  shall  come  into  the  partition 
and  distribution  of  the  estate  with  the  other 
parceners  and  distributees,  such  advancenipot 
shall  be  brought  into  hotchpot  with  the  whole 
estate,  real  and  personal,  descended  or  distribu- 
table, and  thereupon  such  party  shall  be  entitled 
to  his  proper  portion  of  the  estate,  real  and 
personaL" 

[2]  It  results  from  this  equitable  method 
of  settlement  that,  where  the  advancement  to 
such  descendant  is  equstl  to  or  exceeds  his 
share  in  the  estate,  it  bars  his  right  to  ftu> 
ther  participation.  It  is  true  the  section  does 
not  in  terms  refer  to  a  purchaser  from  the 
descendant;  yet  such  purchaser  is  charged 
with  knowledge  of  the  public  statutes  of  the 
state,  and  only  buys  and  can  only  take  the 
interest  of  his  grantor  in  the  estate. 

Obviously  the  doctrine  of  bona  fide  pur- 
chaser has  no  application  to  the  case.    Ap> 
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pelUuoit  bOQglit  the  heir's  Interest  In  the  es- 
tate, and  when  that  Interest  Is  ascertained 
he  Is  entitled  to  that  and  to  nothing  more. 

The  general  mle  Is  thus  stated  In  the  ar- 
ticle on  "Descent  and  Distribution"  In  Cye.: 

"When  an  beir  or  distributee  assigns  his  Inter- 
est in  an  nnsettled  estate,  the  effect  is  to  divest 
him  of  hia  title  or  right  and  yeat  the  same  in  the 
assignee,  who  may  maintain  an  action  for  such 
interest  in  his  own  name  under  the  statutes  al- 
lowing assignees  to  sue;  but  the  assignment  can- 
not in  any  way  affect  the  condition  of  the  ad- 
ministrator or  of  the  estate.  The  purchaser  or 
assignee  occupies  the  same  position  that  hia  as- 
signor or  grantor  occupied,  taking  the  Interest 
granted,  with  all  of  the  grantor's  rights  and  snb- 
ject  to  all  of  his  UabUities." 

The  text  Is  sustained  by  nnmerous  authori- 
ties dted  in  the  notes.    14  Cyc.  136. 

The  same  doctrine  Is  enunciated  In  Ruling 
Case  Law,  where  it  is  said : 

"The  (trantee  of  an  heir's  interest  in  the  real- 
ty of  his  ancestor  stands  in  the  place  of  the 
heir,  and  in  the  same  relation  to  the  estate. 
•  •  •  His  rights  are  no  greater  than  those 
of  the  heir,  especially  when  the  deed  does  not 
purport  to  convey  any  particular  tract,  but 
merely  such  interest  in  the  ancestor's  lands  as 
the  grantor  is  entitled  to  as  heir.  •  »  »  The 
fact  that  the  heir  has  been  advanced  may  be 
shown  to  reduce  the  interest  received  by  the 
purchaser."  9  B.  C.  L.  pp.  122,  123,  and  cases 
cited. 

The  decree  of  the- circuit  court  is  demon- 
strably right,  and  must  be  afilrmed. 
Affirmed. 


(120  Va.  CT« 

VIBGINIA  TRUST  CO.  v.  RAYMOND. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
15,    1917.) 

1.  Cabbikbs  «=»318(10)— Injuby  "to  Passkn- 
oiB  —  Sufficiency  of  Evidenck  —  Oppob- 
TONiTY  to  Alight. 

In  an  action  for  personal  injuries  to  a  street 
car  passenger,  evidence  held  to  sustain  botli 
eounts  of  the  declaration,  alleging  a  breach  of 
the  carrier's  duty  to  give  the  passenger  an  op- 
portunity to  alight,  and  negligence  in  starting 
the  car  after  the  passenger  had  alighted,  and  be- 
fore she  had  a  reasonable  opportunity  to  get 
out  of  the  way. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  $  1814.] 

2.  CAJtBIKBS  «=»348(12)— INJUBIES  TO  PaSBEN- 

GBB—lNSTKtJCTioN9— Applicability  to  Evi- 
dence— I/AST  Cleab  Chance. 
In  an  action  for  injuries  to  a  street  car 
passenger,  evidence  that  after  she  had  alighted, 
and  while  the  motorman  and  conductor  knew 
she  was  in  a  position  of  danger,  the  car  was 
started  around  a  curve  at  a  rapid  rate,  and  the 
rear  fender,  swinging  out,  struck  the  passenger 
and  injured  her,  is  sufficient  to  warrant  an  m- 
stmction  on  the  doctrine  of  last  clear  chance. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1403,  1406.] 

lOrror  to  Circuit  Court  of  City  of  Rich- 
mond. 

Actlcm  by  Margaret  Raymond  against  the 
Virginia  Trust  Comi>any,  as  receiver  of  the 
Ulcbmtoad  &  Henrico  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 


Otmn  &  Mathews  and  S.  A.  Anderson,  all 
of  Richmond,  for  plaintiff  in  error.  L.  O. 
Wendenburg  and  T.  Gray  Haddon,  both  of 
Richmond,  for  defendant  In  error. 

whittle;  J.  This  case  is  before  us  on 
writ  of  error  to  a  judgment  In  favor  of  the 
defendant  In  error,  the  plaintiff  below,  in  an 
action  to  recover  damages  for  personal  in- 
juries ascribed  to  the  negligence  of  the  plain- 
tiff in  error. 

The  plaintiff  waa  a  passenger  on  tbe  de- 
fendant's car,  her  destinatloQ  being  tbe  cor- 
ner of  Fifth  and  Ix>uislana  streets.  In  tbe 
dty  of  Richmond. 

The  declaration  contains  two  counts.  Tbe 
first  count  charges  that  after  the  car  bad 
stopped  at  the  point  referred  to  for  the  pur- 
pose of  allowing  passengers  to  alight,  and 
while  plaintiff  was  In  the  act  of  getting  off 
and  before  she  could  safely  reach  the  pave- 
ment, tbe  conductor  and  motorman  negligent- 
ly started  the  car  forward,  and  thereby,  with- 
out any  negligence  on  her  part,  plaintiff  was 
thrown  to  the  ground  and  Injured.  Tbe  sec- 
ond count  alleges  that  the  defendant  owed 
tbe  plaintiff,  as  a  passenger,  the  highest  de- 
gree of  care  to  protect  her  from  Injury  by 
allowing  her  reasonable  time  after  alighting 
from  the  car  to  get  out  of  the  way  before 
putting  the  car  in  motion,  and  charges  that 
she  was  a  passenger  and  rang  the  bell  to 
stop  tbe  car  at  her  destination ;  that  tbe  car 
stopped  to  permit  her  to  alight;  that  after 
she  had  stepped  off,  and  before  ^e  bad  rea- 
sonable time  to  get  out  of  the  way  of  tbe  car, 
and  when  by  the  exercise  of  ordinary  care 
her  peril  could  have  been  discovered,  and  it 
was  apparent  that  if  the  car  was.  moved  it 
would  strike  her,  the  conductor  and  motor- 
man  In  charge  negligently  started  tbe  car 
ahead,  and  the  rear  end  of  it  caught  in  her 
clothes,  without  negligence  on  her  part,  and 
she  was  thrown  down  and  injured. 

[1]  It  is  sufficient  to  say  of  the  evidence 
that,  from  the  standpoint  of  a  denrurrer 
thereto,  It  sustains  both  counts  of  the  dec- 
laration. It  showed  that  after  the  car  had 
stopped  to  allow  other  passengers  and  the 
plaintiff  to  alight,  and  while  she  was  in  the 
act  of  getting  off  from  the  front  end  with 
one  foot  on  the  ground,  and  was  attempting 
to  put  the  other  foot  dovm,  the  car  was  pre- 
maturely started  forward  at  a  rapid  rate  of 
speed  (as  one  of  the  witnesses  testified,  "The 
car  went  around  the  curve  at  a  very  rapid 
rate,  more  rapid  than  I  bare  ever  seen  a  car 
go  around  a  curve,  and  I  have  been  living  on 
a  curve  ten  years"),  and  before  plaintiff 
could  recover  her  balance  and  get  out  of  the 
way,  her  dotblng  was  caught  by  the  fender 
on  tbe  rear  end  of  the  car  as  it  swung  around 
the  curve  and  overlapped  the  track,  and  she 
was  thrown  down  and  seriously  injured. 

[2]  The  instructions  given  by  the  court 
covered  every  material  phase  of  the  contro- 
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versy.    The  only  error  assigned  In  regard  to 
Instructions  Is  to  No.  8,  which  reads: 

"The  court  Instructs  the  jury  that  wherever 
you  are  instructed  that  you  may  find  for  the 
defendant,  should  it  be  proven  that  the  plaintiff 
was  guilty  of  contributory  negligence,  those  in- 
structions are  subject  to  this  qufdification:  That 
even  though  you  may  believe  from  the  evidence 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  yet  this  will  not  prevent  the  plain- 
tiff from  recovering  in  this  case,  if  the  jury  shall 
further  believe  from  the  evidence  that  the  mo- 
torman  or  conductor  in  charge  of  the  defendant's 
car  saw,  or  by  the  exercise  of  reasonable  care 
and  caution  in  keeping  a  lookout  could  have 
seen,  that  the  plaintiff  was  in  danger  of  being 
struck  by  the  rear  end  of  said  car,  should  saia 
car  continue  around  the  curve  at  f^fth  and 
Louisiana  streets,  and  that  said  motorman  and 
conductor  could  have  stopped  said  car  by  the 
use  of  ordinary  care  and  caution  in  time  to 
have  prevented  the  rear  end  of  said  car  from 
striking  the  plaintiff,  but  failed  to  do  so,  then 
the  jury  should  find  for  the  plaintiff." 

This  Izistructlon  correctly  propounds  the 
doctrine  of  the  last  clear  chance,  and  was 
appropriate  under  the  pleading  and  evidence^ 
The  motorman,  who  was  at  the  front  end  of 
the  car,  saw  the  position  of  the  plaintiff,  and 
saya  she  was  standing  close  to  the  car,  and 
he  told  her  to  get  back,  so  that  the  rear  end 
would  not  strike  her,  "I  said,  'Watch  out  for 
the  rear  end!'  and  motioned  virlth  my  hand." 
It  was  also  In  evidence  that  the  conductor, 
who  was  standing  on  the  step  at  the  rear  end 
of  the  car,  saw  her  peril  and  motioned  to  her 
to  get  back.  And  the  evidence  of  the  defend- 
ant was  tliat  she  did  remove  herself  to  a 
place  of  safety,  but  afterwards  walked  to- 
ward the  car  and  was  struck.  This  theory 
of  the  accident,  however,  was  positively  de- 
nied by  the  testimony  of  the  plaintiff,  whose 
version  of  the  occurrence  has  already  been 
given. 

The  duty  of  the  jury  with  respect  to  these 
conflicting  theories  was  correctly  submitted 
to  them  for  decision,  and  upon  familiar  prin- 
ciples their  finding  cannot  be  disturbed  by 
this  court. 

We  find  no  error  in  the  rulings  of  the  cir- 
cuit court,  and  its  judgment  nnist  be  affirmed. 

Affirmed. 

(120  Va.  540) 

NORFOLK  &  W.  RT.  CO.  v.  TUCKER'S 

ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

15, 1917.) 

1,  Mabteb  ano  Servant  «=»204(1)— Injdby 
TO  Sbbvant— Pbdebal  Emfloyebs'  Liabu,- 
ITY  Act— Assumption  of  Rise. 

The  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  CSomp. 
St.  1913,  i§  8657-8665]).  with  specified  excep- 
tions, leaves  open  the  defense  of  assumption  of 
risk. 

[Ed.  Notek— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  }  544.] 

2.  Masteb  and  Servant  €=>211  —  Iimttbt  — 
Assumption  of  Risk. 

The  risk  from  a  clod  of  clay  projecting  from 
the  face  of  a  sand  bank,  where  it  had  lodged 
when  prized  from  the  top,  was  assumed  by  a 


sand  shoveler,  experienced  in  the  work;  It  be- 
ing a  part  of  the  business  of  the  shovelers, 
known  and  recognized  by  them,  to  remove  such 
clods  whenever  they  thought  them  dangerous, 
of  which  they  were  the  sole  judges. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  i  657.] 

Error  to  Circuit  Court,  Prince  George 
CJounty. 

Action  by  Margaret  Tucker,  administratrix 
of  Rufus  Tucker,  deceased,  against  the  Nor- 
folk &  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Wm.  B.  Mcllwaine  and  J.  M.  Townsend, 
both  of  Petersburg,  for  plaintiff  In  error. 
Paul  Pettit,  of  Petersburg,  for  defoidant  in 
error. 

KELLY,  J.  Rnfus  Tucker  was  killed 
while  at  work  for  the  Norfolk  &  Western 
Railway  Company.  In  an  action  alleging 
that  his  death  was  caused  by  the  company's 
negligence,  his  administratrix  recovered  the 
judgment  under  review. 

The  very  simple  work  lo  which  Tucker  and 
other  employes  were  engaged  consisted  in 
cutting  down  a  sand  bank  and  loading  the 
sand  therefrom,  by  the  use  of  wheelbarrows, 
into  railroad  cars.  The  sand  bank  was  15 
or  20  feet  high.  It  was  being  operated  by  a 
number  of  men  under  the  general  charge  and 
direction  of  a  railroad  section  foreman,  who 
visited  the  operation  at  more  or  less  frequent 
intervals,  varying  from  once  a  day  to  two 
or  three  times  a  week.  Another  employ^,  do- 
ing the  same  work  and  receiving  the  same 
pay  as  Tucker  and  the  other  laborers  there, 
was  also  the  timekeeper  and  leader  or  local 
boss  or  foreman  of  the  force. 

The  top  of  the  bank]  is  covered  with  clay 
or  earth,  and  below  this  is  the  sand.  To  get 
the  sand  from  the  bank,  the  men  go  to  the 
top  and  prize  It  off  with  crowbars,  thus  caus- 
ing the  clay  and  earth  and  sand  to  "cave," 
or  break  away,  and  roll  down  to  the  foot  of 
the  bank.  This  process  leaves  the  face  of 
the  bank  at  the  top  nearly  perpendicular  for 
several  feet,  sloping  off  thence  with  a  consid- 
erable Incline  to  the  bottom,  where  the  sand 
is  shoveled  Into  wheelbarrows  and  thence 
conveyed  along  a  plank  runway  to  the  cars. 
Some  50  or  more  men  were  thus  employed, 
but  they  worked  in  small  squads  at  intervals 
of  a  few  feet  from  each  other,  so  that  as  the 
bank  was  cut  back  each  squad  made  a  sort 
of  dent  or  scallop  In  the  bank,  thereby  to  a 
certain  extent  giving  to  each  a  separate 
working  place,  which  was  still  further  defin- 
ed by  the  more  or  less  cloddy  clay  and  earth 
which  the  men  discarded  and  threw  to  one 
side  or  the  other  as  the  several  squads  load- 
ed the  sand  Into  their  wheelbarrows. 

A  few  days  prior  to  the  accident  complain- 
ed of,  the  top  of  the  bank  over  one  of  these 
scallops  had  been  prized  off,  and  a  clod  of 
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mixed  clay  and  sand  was  left  sticking  on  or 
in  the  (ace  of  the  bank  about  4  feet  from  the 
top.  This  dod  did  not  present  a  dangerous 
appearance,  and  for  that  reason,  as  well  as 
because  enough  of  the  bank  was  already 
down  to  answer  for  the  time  being  the  pui^ 
pose  of  the  operation,  It  was  left  undisturb- 
ed for  several  days  while  a  squad  of  hands, 
including  Tucker,  continued  to  load  sand  in 
the  working  place  below  it.  This  condition 
or  situation  was  one  which  from  the  nature 
of  the  work  was  liable  to  arise  at  any  time, 
and  had  frequently  arisen  in  the  previous 
course  of  the  enterprise.  After  some  days, 
but  before  the  sand  previously  thrown  down 
had  all  been  loaded,  the  clod  fen  from  the 
bonk,  breaking  as  it  fell,  and  a  piece  of  it 
struck  Tucker,  causing  the  injuries  wlUch 
are  alleged  to  have  resulted  in  his  death. 

There  is  some  conflict  in  the  evidence  as  to 
whether  the  clod  projected  from  the  bank, 
but  none  whatever  as  to  the  fact  that  it  was 
plainly  visible  to  the  men  below,  and  that 
none  of  them,  thought  it  was  likely  to  fall. 
Tucker  had  worked  for  the  defendant  com- 
pany for  a  number  of  years  in  this  same  em- 
ployment, and  was  thoroughly  familiar  with 
the  manner  in  which  the  operation  was  car- 
ried on.  Being  in  point  of  service  one  of  the 
oldest  employes  on  the  job,  be  was  accus- 
tomed to  "caving"  the  bank  himself;  the 
oldest  hands  generally  being  called  on  for 
that  purpose.  It  was  a  part  of  the  business 
of  these  men,  known  and  Recognized  by  all 
of  them,  to  look  out  and  care  for  the  safety 
of  themselves  and  of  each  other,  and  to  prize 
down  the  bank,  as  they  did  do,  whenever  it 
seemed  to  them  dangerous,  whether  they 
needed  to  prize  It  down  for  more  sand  or  not. 
This  duty  rested  no  more  upon  the  leader  or 
foreman  above  mentioned  than  it  did  upon 
eadi  and  every  member  of  the  force,  and  it 
was  a  duty  which,  in  the  absence  of  any  im- 
derstandlDg  with  the  company  to  the  con- 
trary, would,  in  view  of  the  character  of  the 
work,  have  rested  upon  them  as  a  matter  of 
law  from  the  implied  contract  on  the  part  of 
the  workmen;  but  it  was  also  expressly 
brought  to  their  attention  and  recognized  by 
them,  as  affirmatively  appears  from  the  evi- 
dence. The  plaintiff's  decedent,  Rufus  Tuck- 
er, had  been  frequently  charged  with  it  dur- 
ing the  course  ot  his  long  employment  with 
the  defendant  company  in  tills  branch  of 
service. 

[1]  There  were  two  counts  In  the  declara- 
tion, one  setting  out  a  cause  of  action  un- 
der the  laws  of  this  state,  and  the  other  a 
cause  of  action  under  the  federal  Employers' 
Liability  Act.  The  trial  court,  upon  the 
motion  of  the  defendant,  required  the  plain- 
tiff to  elect  upon  which  count  she  would 
proceed,  and  she  chose  the  latter,  so  that 
the  doctrine  of  assumed  risk  is  fully  open  to 
the  railway  company  as  a  defense.    South- 


em  Ry.  Co.  v,  Jacobs,  116  Va.  1S9,  81  EL 
B.  99. 

The  only  negligence  charged  In  the  declara- 
tion was  the  failure  of  the  defendant  "to 
use  due  and  proper  care  to  provide  for  said 
plaintiff's  intestate  and  for  its  other  em- 
ployes a  safe  place  for  them  to  work  in,  and 
particularly  •  •  •  to  use  due  and  proper 
care  to  keep  and  maintain  the  walls  and 
sides  of  its  said  sand  pits  and  banks 
•  •  •  clear  of  such  rock  and  dirt  as  were 
liable  to  fall  down  and  injure  or  kill"  those 
employed  at  work  in  the  bank. 

[2]  All  of  the  several  assignments  of  error 
were  waived  at  the  hearing  in  this  court,  ex- 
cept one  based  on  the  action  of  the  court  in 
overruling  the  motion  to  set  aside  the  ver- 
dict of  the  Jury  as  contrary  to  the  law  and 
the  evidence. 

Hie  motion  should  have  been  sustained. 
There  is,  as  we  conceive,  no  aspect  of  the 
case  as  disclosed  by  the  evidence  in  which 
the  verdict  could  be  upheld.  The  accident 
resulted  from  a  risk  which  was  inherent 
In  the  employment  and  was  perfectly  well 
understood  by  the  plaintiff's  decedent.  It 
was  a  common  thing  in  the  courae  of  the 
work  for  clods  to  project  from  the  face  of 
the  bank.  If  the  men  thought  them  likely 
to  fall,  they  prized  them  down.  If  not,  they 
let  them  alone.  Of  course,  they  knew  there 
was  a  certain  amount  of  risk  in  the  latter 
course,  and  they  themselves  were  the  sole 
Judges  of  the  cases  In  which  they  should 
take  the  risk.  Prizing  the  clods  down  or 
leaving  them  In  place  were  the  merest  in- 
cidents of  the  work  which  they  were  em- 
ployed to  do.  The  principles  of  law  exempt- 
ing the  master  from  liability  under  the  facts 
of  this  case  are  too  well  settled  to  call  for 
any  discussion  of  them.  They  are  fully  dis- 
cussed in  many  of  the  cases  decided  by  this 
court,  among  them  being  Jacoby  Co.  v.  Wil- 
liams, 110  Va.  65,  66  S.  B.  491,  and  Fields 
V.  Virginian  Ry.  Co.,  114  Va.  658,  77  S.  B. 
601. 

The  Judgment  complained  of  must  be  re- 
versed, and  the  cause  remanded  to  the  cir- 
cuit court  for  a  new  trial,  to  be  bad,  if  the 
plaintiff  shall  be  so  advised,  in  conformity 
with  the  views  expressed  in  this  opinion. 

Reversed. 


(120  Va.  546) 
CITY  OF  RICHMOND  v.  MAYO  LAND  & 
BRIDGE  00. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
16,  1917.)      . 

1.  E>MiNEHT  Domain  i8=3200  —  BuaDEn  or 
PaooF— Ownership  of  Pbopebtt. 
In  proceeding  by  city  to  condemn  an  old 
bridge  and  approaches  which  connected  with  city 
streets,  for  purpose  of  constructing  a  new  bridge, 
the  burden  is  on  the  owner  of  the  bridge  to 
show  that  title  to  the  approach  to  the  bridge 
was  in  it,  and  not  in  the  city. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  640.] 
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2.  Dedication  «=»11— Bbidob  Appboaohks— 
Bbidoes  of  Public  Sekvice  Companies. 
Where  a  public  aerrice  bridge  company  own- 
ed a  bridge  with  a  long  approach  which  was 
indispensable  to  the  ase  of  the  bridge  and  to  the 
discharge  of  the  company's  doty  to  the  public, 
it  could  neither  expressly  nor  impliedly  dedicate 
the  approach  to  the  city,  si^ce  under  City  Code 
1910,  diarter,  {  19g,  the  city  has  power  to  dose 
its  streets,  and  the  lawfulness  of  dedication  de- 
pends, not  on  the  probable  use,  bat  the  possible 
use  of  the  land  dedicated,  so  that,  if  the  ap- 
proach were  dedicated  to  the  city,  it  might  close 
it  and  destroy  the  use  of  the  bridge. 

[Ekl.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  3.] 

EJrror  to  Hustings  Court  of  Richmond. 

Snit  by  the  City  of  Richmond  against  the 
Mayo  Land  &  Bridge  Company.  From  the 
decree  rendered,  the  dty  brings  error,  and 
the  defendant  assigns  cross-errors.    Affirmed. 

H,  E.  Pollard,  of  Richmond,  for  plalntlffl 
In  error.  C.  V.  Meredith,  Cutchins  &  Cutch- 
ins,  and.W.  R.  Meredith,  all  of  Richmond, 
for  defendant  In  error. 

WHITTLE,  J.  By  authority  of  an  act  of 
the  General  Assembly,  approved  March  15, 
1906,  the  dty  of  Manchester  was  annexed  to 
and  became  part  of  the  dty  of  Richmond. 
Acts  1906,  p.  870.  By  ordinance  approved 
March  5,  1910,  It  was  provided  that  the  con- 
solidated municipality  should  construct  and 
maintain  a  modern  up-to-date  bridge  across 
James  river,  either  on  the  site  of  Mayo's 
bridge  or  so  near  thereto  as  to  afford  direct 
communication  between  Hull  street  in  the 
city  of  Manchester  and  Fourteenth  street  in 
the  dty  of  Richmond.  Accordingly,  proceed- 
ings were  instituted  in  the  hustings  court  on 
behalf  of  the  dty  against  the  Mayo  Land  & 
Bridge  Company,  owners  of  Mayo's  bridge, 
to  condemn  the  old  bridge  and  site  as  a  loca- 
tion for  the  new  bridge. 

It  was  conceded  that  the  Mayo  Land  & 
Bridge  Company  owned  the  old  bridge  and 
the  strip  of  land  across  James  river  on  which 
it  was  erected;  but,  differences  having  arisen 
between  the .  parties  touching  the  company's 
alleged  ownership  of  the  a^roeches  to  the 
bridge,  it  was  agreed  that  the  commissioners 
should  sei>arately  appraise  the  main  struc- 
ture and  site  and  the  northern  and  southern 
approaches,  respectively.  Thereupon  the  ap- 
praisers reported:  (1)  That  $112,000  would 
be  Just  compensation  for  the  bridge  and  site, 
including  a  bricls  building  adjoining  the  doclc 
at  the  northern  terminus;  (2)  that  $5,500 
would  be  Just  compensation  for  the  strip  of 
land  lying  on  the  north  side  of  the  river  be- 
tween the  terminus  claimed  by  the  dty  as 
Fourteenth  street  and  that  to  which  the  de- 
fendant company  asserted  title;  and  (3)  that 
$2,500  would  be  Just  compensation  for  the 
strip  on  the  south  side  bet\>-een  the  terminus 
claimed  by  the  city  as  Hull  street  and  that 
claimed  by  the  defendant 

The  city  jMild  into  court  the  $112,000  which 


was  accepted  by  the  defendant  company  ani 
is  not  involved  In  this  controversy. 

At  the  hearing,  the  boatings  conrt  con- 
firmed the  report  of  the  commissioners  with 
respect  to  the  $5,500  assessment  but  over- 
ruled their  finding  of  $2,500  for  the  southern 
approach  to  the  bridge.  A  writ  of  error  and 
supersedeas  was  awarded  the  city  to  the  or- 
der allowing  the  fbnner  assessment  while 
the  defendant  in  error  assigned  cross-error  to 
the  disallowance  of  the  $2,500.  We  shall  con- 
sider these  asslgnmoits  in  reverse  order. 

[1]  1.  His  honor,  Judge  Richardson,  In  a 
written  opinion,  disposed  of  the  qnestion  In- 
volved In  the  cross-assignment  as  follows: 

"As  to  the  strip  of  land  on  the  sonth  side 
of  the  river  heretofore  mentioned  and  claimed  by 
the  Mayo  Land  and  Bridge  Company  as  its 
property,  there  is  no  competent  evidence  in  this 
record  to  show  that  the  said  Mayo  Land  & 
Bridge  Company,  or  their  predecessors  in  title 
ever  owned  the  said  strip  of  land,  and  I  am  fur- 
ther of  opinion  and  do  decide  that  the  said  strip 
of  land  is,  and  has  been  for  more  than  a  cen- 
tury, a  public  street  of  the  city  of  Manchester, 
*  *  *  and  that  the  Mayo  Land  &  Bridge 
Company  ia  not  entitled  to  compensation  for  the 
same." 

The  record  sustains  that  conclusion,  which 
Is  strengthened  by  reference  to  the  case  of 
Mayo  V.  Murchie,  8  Munf.  (17  Va.)  358. 
From  the  latter  case  It  appears  that  when 
CoL  William  Byrd  founded  the  "town  of 
Manchester,  by  way  of  lottery,"  the  agents 
appointed  by  him  to  superintend  the  laying 
off  and  bounding  of  the  town  expressly  set 
apart  "the  slip  of  land  which  lies  between 
James  river  and  the  lots  of  said  town,  near 
what  is  now  called  Mayo's  bridge,  as  part  of 
said  town,  to  be  annexed  thereto,  and  held 
by  the  Inhabitants,  as  a  common,  forever." 
Conformably  to  that  plan,  the  property  was 
conveyed  by  Col.  Byrd  to  trustees  for  the 
town.  It  also  appears  that  John  Mayo  sub- 
sequently obtained  from  Col.  Byrd,  for  "a 
trifling  consideration,"  a  deed,  without  war- 
ranty, conveying  to  himself  the  above  men- 
tioned "slip."  The  appellate  court  declared 
the  latter  deed  ln(H>erative  to  pass  title  to 
the  "slip,"  but  modified  the  decree  of  the  su- 
perior court  of  chancery  for  the  Richmond 
district,  so  as  to  exclude  from  its  operation 
ten  feet  of  land  between  the  river  and  canal 
belonging  to  Maya 

The  burden  of  proof  rested  upon  the  de- 
fendant in  error  to  show  title  to  the  south- 
ern approach  to  the  bridge,  and  we  are  of 
opinion  that  the  evidence  is  insuffldent  for 
that  purpose. 

2.  This  brings  us  to  the  consideration  of 
the  remaining  question:  The  action  of  the 
hustings  court  sustaining  the  title  of  the 
Mayo  Land  &  Bridge  Company  to  the  ai>- 
proach  to  the  bridge  on  the  north  side  of 
James  river,  and  directing  the  dty  of  Rich- 
mond to  deposit  to  the  credit  of  the  cause 
$5,500,  with  interest,  the  amount  ascertained 
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b7  the  appraisers  to  be  Just  compensatloD 
therefor. 

This  Issue  is  greatly  edmpllfled  by  the  fol- 
lowing stipulation  of  counsel: 

"It  is  agreed  that  the  city  of  Ridmond  rec- 
ognizes the  original  ownership  of  the  Mayos  in 
the  strip  of  land  beginning  about  78  feet  north 
of  the  canal  connecting  the  basin  and  the  dock, 
spoken  of  on  some  of  the  maps  as  the  dock  or 
canal;  that  the  abutment  or  causeway  began 
about  this  point  and  included  the  abutment  or 
canseway  of  the  bridge  at  the  foot  of  Fourteenth 
street  crossing  this  canal,  which  abutment  and 
approach  or  causeway  were  the  property  of  the 
Mayos,  and  a  part  of  the  approach,  abutment, 
or  canseway  of  the  bridge  proper;  that  from 
this  point  to  the  northern  end  of  Mayo's  bridge 
proper,  the  land,  trestles,  causeway,  and  retain- 
ing walls  were  at  one  time  built  by  the  owners 
of  Mayo's  bridge,  and  the  trestle  changed  to  a 
canseway  as  the  land  was  filled  np,  either  arti- 
ficially or  by  natural  accretions;  and  that  this 
original  approach  or  causeway  is  now  the  strip 
of  land  extending  from  the  northern  side  of  the 
canal  down  to  the  Mayo  bridge  proper  at  the 
present  margin  of  the  river :  and  that  originally 
Fourteenth  street  stopped  just  north  of  the  ca- 
nal over  which  there  is  now  and  always  has 
been  a  small  bridge,  owned  by  the  Mayos  at  one 
time.  The  city  recognizes  the  original  owner- 
ship of  the  Mayos  in  the  said  strip  of  land  and 
makes  no  claim  to  same  by  express  dedication  of 
the  same  by  deed  or  grant;  but  relies  upon  an 
implied  statutory  dedication  of  said  strip  of 
land,  causeway,  or  approach,  and  upon  sundry 
actions  of  the  council  of  the  city  of  Riichmond 
in  treating  the  land  in  controversy  as  a '  public 
street  and  as  an  acceptance  of  the  same  and 
upon  alleged  recognition  by  the  Mayo  Land  & 
Bridge  Company  of  tlie  implied  or  statutory 
dedication  and  the  alleged  acceptance  as  afore- 
said. This  agreement  applies  only  to  the  north- 
em  abntment  of  Mayo's  bridge." 

The  opinion  of  the  learned  Judge  of  the 
bnstings  court  contains  an  excellent  discus; 
sion  of  the  evidence  bearing  upon  the  alleged 
Implied  statutory  dedication  by  the  Mayo 
Land  &  Bridge  Company  of  its  northern  ap- 
proach to  the  bridge  to  the  city  of  Richmond 
for  a  public  street;  and  we  agree  with  him 
that  the  city  has  not  maintained  that  conten- 
tion with  the  clear  proof  required  of  those 
claiming  such  dedication,  but  that  the  weight 
of  evidence  was  the  other  way.  City  of  Nor- 
folk V.  Southern  Ey.  Co.  et  al.,  UT  Va.  101, 
83  S.  B.  1085. 

[2]  There  is  another  view  of  the  question, 
however,  which  renders  It  nnecessary  to  pur- 
sue tliat  inqoiry  in  detail.  The  Mayo  Laud 
&  Bridge  Company  is  a  public  service  corpo- 
ration, and  the  approach  in  question  is  indis- 
pensable to  the  use  of  the  bridge,  and  the 
company's  control  of  It  Is  essential  to  the 
discharge  of  Its  duty  to  the  publia  There- 
fore the  company  could  not  expressly  have 
dedicated  the  approach  unqualifiedly  to  the 
city,  because  such  dedication  would  have 
been  in  derogation  of  Its  charter  obligation 
to  the  community  at  large  and  ultra  vires 
and  not  binding  upon  the  corporation.  If 
this  be  so  with  respect  to  an  ezpress  dedica- 
tion, a  fortiori  must  it  be  true  of  a  dedica- 
ti(»i  sought  to  be  established  by  implication 
mere]7. 


The  city  has  power  under  its  charter  to 
close  its  streets  and  alleys  (City  Code  1910, 
charter,  g  19g),  and  the  lawfulness  of  a  dedi- 
cation, like  the  constltuti<maUty  of  a  law, 
must  depend,  not  upon  what  use  probably 
will  be  made  of  the  property  dedicated,  but 
what  use  can  be  made  of  it  by  virtue  of  the 
dedication. 

In  Thomas  v.  West  Jersey  E.  Co.,  101  tJ. 
S.  71.  26  L.  Ed.  950,  953,  It  was  held: 

"The  franchises  and  powers  granted  to  such 
corporations  (public  service  corporations  organ- 
ized under  legislative  charters)  are,  in  a  large 
measure,  designed  to  be  exercised  for  the  public 
good,  and  this  exercise  of  them  is  the  conudera- 
tion  of  the  public  grant.  Any  contract  by  which 
the  corporation  disables  itself  to  i>erform  those 
duties  to  the  pubUc,  or  attempts  to  absolve  it 
from  their  obligation  without  the  consent  of  the 
state,  is  a  violation  of  its  contract  with  the  state 
and  IS  forbidden  by  public  policy,  and  is  there- 
fore void." 

The  headnotes  to  the  case  were  prepared 
by  Mr.  Justice  Miller,  who  delivered  the 
opinion  of  the  court.  At  page  84  of  101  U. 
S.,  at  page  953  of  25  L.  Ed.,  he  quotes  with 
approval  from  the  opinion  of  Chancellor  Za- 
briskle  In  Black  v.  Canal  Co.,  22  N.  J.  Bq. 
130,  1S3,  as  follows: 

"It  may  be  considered  as  settled  that  a  cor- 
poration cannot  lease  or  alienate  any  frandiise, 
or  any  property  necessary  to  perform  its  obliga- 
tions and  duties  to  the  state,  without  legiria- 
tive  authority." 

Justice  Miller  observes: 

"For  this  he  cites  some  10  or  12  decided  cases 
in  England  and  in  this  country." 

In  elucidation  of  the  principle,  the  chan- 
cellor, at  page  399  of  22  N.  J.  Eq.,  says: 

"That  principle  is  that,  where  a  cori>oration, 
like  a  railroad  company,  has  granted  to  it  by 
charter  a  franchise  intended  in  large  measure  to 
be  exercised  for  the  pobhc  good,  tiie  due  per- 
formance of  those  functions  being  the  considera- 
tion of  the  public  grant,  any  contract  which  dis- 
ables the  corporation  from  performing  those 
functions  •  •  •  is  a  violation  of  Uie  con- 
tract With  the  state,  and  is  void  as  against  pub- 
lic policy." 

A  leading  case  on  the  subject  is  Northern 
Padflc  R.  Co.  v.  Smith,  171  U.  8.  200, 18  Sup. 
Ct.  794,  43  L.  Ed.  167. 

The  authorities  sustain  the  propoelticm 
that  the  approach  to  a  bridge,  being  an  es- 
sential and  inseparable  part  of  it,  cannot  be 
dissevered,  since  that  would  deprive  the  pub- 
lic service  corporation  of  the  means  of  per- 
forming a  nondelegable  duty  which  it  owes 
to  the  public.  Pittsburg,  etc.,  R.  Co.  v.  Dodd, 
115  Ky.  176,  210,  211,  72  S.  W.  822,  74  S.  W. 
1096;  3  Dillon  on  Mun.  Corp.,  {  1678,  note  1; 
Clark  on  Corp.  (Hornbook  Ser.)  $  68,  cases 
dted  in  note  78 ;  Hast  v.  Railroad  Co.,  62  W. 
Va.  396,  402,  44  S.  E.  156. 

For  these  reasons,  we  are  of  opinion  that 
the  decision  of  the  hustings  court  upon  both 
assignments  of  error  is  right  and  should  be 
affirmed. 

Affirmed.  ^ 
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(120  Va.  664) 
VIBOINIA  ET.  &  POWER  CO.  v.  HUB- 
BARD. 

(Sapreme  Court  of  Appeals  of  Virginia.    Marph 
16,  1917.) 

1.  Dauaoes  9=933  —  Coufensation—Aooba- 

TATION    OF    PBKVIOUS    DISABILITT. 

Where  a  female  passenger  was  injured  while 
on  defendant's  car,  the  fact  that  her  previous 
affliction  with  a  tumor  aggravated  the  injury 
doee  not  prevent  recover7  of  all  damages  result- 
ing, though  there  could  be  no  recovery  on  ac- 
count of  any  conditions  existing  before  the  ac- 
cident and  for  anything  that  would  have  result- 
ed independently  of  the  accident;  and  an  in- 
struction to  such  effect  sufficiently  guarded  de- 
fendant's rights. 

[Ed.   Note.— For  other   cases,  see    Damages, 
Cent  Dig.  S  42.] 

2.  Dakaoes   «=9l68(5)  —  Aotions— Evidence. 

In  an  action  by  a  female  passenger  for  in- 
juries received  when  an  alleged  drunken  passen- 
ger fell  and  struck  her  in  tiie  abdomen,  the 
declaration  alleged  that  such  drunken  passenger 
fell  with  freat  force  and  violence  upon  and 
against  plaintiff,  injuring  her  back  and  inflicting 
serious  internal  injuries  and  bruises,  whereby 
plaintiff  became  sick  and  diseased,  and  so  con- 
tinued for  a  long  space  of  time,  during  all  of 
which  time  plaintiff  was  prevented  from  attend- 
ing to  her  lawful  and  necessary  affairs,  and  was 
obUged  to  expend  and  did  pay  out  a  large  sum 
of  money  in  endeavoring  to  be  cured  of  such 
bruises  and  injuries,  and  for  a  serious  surgical 
operation  necessitated  by  the  accident,  whereby 
plaintiff  suffered  great  pain  and  anguish,  both 
mental  and  physical.  It  appeared  that  at  the 
time  of  the  accident,  and  for  some  time  before 
it,  plaintiff  had  been  afflicted  with  a  tumor 
which  she  had  not  bad  removed,  as  it  caused  her 
no  trouble  and  inconvenience,  but  that  the  acci- 
dent so  aggravated  the  tumor  that  a  serious  op- 
eration was  necessary.  Held,  that  the  declara- 
tion was  sufficient  to  warrant  the  admission 
of  evidence  as  to  the  necessity  of  an  operation 
on  account  of  the  aggravation  of  the  tumor. 

[Ed.   Note.— For  other  cases,  see   Damages, 
Cent  Dig.  S  441.] 

3.  OABBixKa  9=3284(1)— Casbiaqs  or  Passbn- 
GEBs— Duty  or  Cask. 

A  carrier  owes  to  its  passengers  a  very  high 
degree  of  care  in  protecting  them  from  the  neg- 
ligence or  wrongs  of  their  fellow  passengers,  and 
where  a  conductor  in  charge  of  a  street  car 
knew,  or  by  the  exercise  of  proper  care  ought  to 
have  known,  that  the  intoxicated  condition  of 
a  passenger  was  a  menace  to  others  long  enough 
to  have  taken  proper  precautions  to  obviate 
the  danger,  he  is  guilt?  of  negligence  in  failing 
to  do  so. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  {{  1126,  1127.] 

4.  Cabbiebb  ®=>318(1) — Cabbiagx  or  Passen- 
OHas—AcnoNB— Evidence— SurriciBNcT. 

Evidence  held  sufficient  to  warrant  a  finding 
that  a  conductor  in  charge  of  a  street  car  was 
negligent  in  allowing  an  intoxicated  passenger 
to  stand  in  the  car  where  he  was  likely  to  fall 
and  injure  other  passengers. 

[Ed.   Note.— For   other   cases,    see   Carrieis, 
Cent  Dig.  {{  1807,  1308.] 

6.  Cabbiebs  <S=>284(1)— CABBtAQB  or  Passbn- 
OEB8— DtJTT  or  Cabx. 
A  conductor  in  charge  of  a  street  car  should 
not  wait  until  a  drunken  passenger  has  com- 
mitted some  disturbing  act  before  taking  action, 
but  should  take  proper  precautions  as  soon  as 


snch  passenger  gives   reasonable  cause  to  be- 
lieve uat  he  may  injure  others. 


[Ed.    Note.— For    other    cases. 
Cent  Dig.  {{  1125,*1127.] 
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Error  to  Clrcnlt  Court,  Norfolk  Connty. 

Action  by  LuUe  Harrell  Hubbard  against 
the  Virginia  Railway  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Williams,  Tnnstall  &  Thorn,  of  Norf(dk, 
and  H.  W.  Anderson,  of  Richmond,  for  plain- 
tUf  In  error.  Bumble  ft  Oampe,  of  Norfolk, 
for  defendant  In  error. 

PBENTIS,  J.  The  evldenoe  In  this  case 
la  sufficient  to  show  that  Mrs.  Hubbard,  while 
riding  as  a  ixussenger  on  a  car  of  the  defend- 
ant company,  was  injured  because  a  fellow 
passenger,  Zlmmer,  who  was  standing  in  the 
aisle  of  the  car,  stooping  over,  talking  to 
another  passenger,  when  the  car  suddenly 
started,  feU  upon  her,  his  hand  or  fist  strik- 
ing her  in  the  abdomen,  from  which  blow  she 
Immediately  suffered  very  great  pain  and  in- 
convenience. Mrs.  Hubbard  for  some  years 
previous  to  that  time  bad  had  a  fibroid  tumor 
in  her  womb,  which  she  had  been  advised  to 
have  removed,  but  which  had  not  been  done 
because,  as  she  states,  it  had  not  caused  her 
any  trouble  or  inconvenience,  had  required 
no  treatment,  and  had  not  interfered  in  any 
way  with  her  efficiency  or  comfort  As  the  • 
result  of  the  blow  an  operation  was  made 
necessary.  The  accident  occurred  on  Satur- 
day, January  2,  1916.  Immediately  after  the 
injury  she  was  seized  with  violent  pains  and 
became  unable  to  retain  her  urine.  TUs 
condition  continued  until  Wednesday,  Janu- 
ary 6th,  when,  upon  the  advice  of  her  physi- 
cian, she  went  to  a  hospital  to  utadergo  an 
operation.  She  was  found  to  be  too  sore  and 
sensitive  for  an  Immediate  operation,  and 
for  this  reason  it  was  deferred  until  January 
14th.  Mrs.  Hubbard  was  at  this  time  36 
years  of  age,  and  it  was  necessary  to  rwnove 
the  womb,  both  ovaries,  and  the  Fallopian 
tubes. 

The  negligence  relied  on  Is  that  Zlmmer 
was  so  much  under  the  Influence  of  liquor  as 
to  make  it  probable  that,  if  allowed  to  stand 
In  the  aisle.  Just  such  an  accident  to  some 
passenger  as  happened  to  Mrs.  Hubbard  was 
to  be  anticipated.  There  is  Irreconcilable 
conflict  in  the  testimony  as  to  the  extent  of 
Zimmer's  intoxication,  and  the  company 
urges,  among  other  grounds  of  defense,  that 
there  was  nothing  whatever  in  his  condition 
to  indicate  to  the  conductor  of  the  car  that 
he  was  at  all  dangerous  to  any  one,  and 
hence  that  there  was  no  negligence  upon 
which  to  base  a  recovery. 

[1,  J]  That  it  was  error  to  permit  evidence 
as  to  the  aggravation  of  the  injury  growing 
out  of  the  pre-existing  tumor  is  alleged. 
Thus,  counsel  states  that  bis  assignments  of 
error  Nos.  1  and  3  Involve  "the  question 
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whether  there  can  be  a  recovery  for  the  ag- 
gravation of  a  pre-ezlstlng  disease  when  the 
declaration  Is  framed  on  the  theory  that  the 
disease  was  produced  by  the  Injury." 

While  this  question  was  apparently  left 
undecided  In  Norfolk,  etc.,  Co.  v.  WlUlar,  104 
Va.  679,  52  S.  E.  380,  it  was  determined  in  ac- 
cordance with  the  view  herein  expressed  in 
Norfolk,  etc.,  Co.  v.  Spears,  110  Va.  113,  65  S. 
E.  482. 

In  the  reply  brief  of  the  plaintiff  In  error 
this  is  stated: 

"The  whole  point  we  make  is  that  the  decla- 
ration was  silent  as  to  the  tumor  in  the  plain- 
tiff's womb.  But  the  declaration  does  say  in 
express  terms  that  the  injury  the  plaintiff  re- 
ceived was  due  to  the  accident,  while  the  proof 
shows  that  it  was  far  more  due  to  the  presence 
undisclosed  by  the  declaration,  of  the  tumor." 

Onr  especial  attention  is  called  to  Whit- 
lock  y.  Mungivan,  36  R.  I.  386,  90  Atl.  756,  aa 
support  for  the  contention.  In  that  case, 
however,  the  declaration  merely  alleged  that 
the  defendant,  "with  force  and  arms,  a  vio- 
lent assault  in  and  upon  the  body  of  the 
plaintiff  did  then  and  there  make,  and  him, 
the  plaintiff,  did  then  and  there,  with  like 
force  and  arms,  beat,  bruise,  wound,  and 
evil  entreat,  and  other  wrongs  to  the  plain- 
tiff then  and  there  did,"  to  the  damage  of  the 
plaintiff,  etc.;  and  there  the  court  reversed 
the  judgment  because  evidence  bad  been  ad- 
mitted of  the  aggravation  of  a  rupture  and 
of  the  amount  of  medical  expenses  incurred, 
and  also  of  the  continuance  of  plaintiffs  pain 
and  suffering  after  the  date  of  the  issuance 
of  tlie  writ,  and  of  bia  physical  condition  at 
ttie  time  of  the  trial,  for  the  reason,  as  stated 
in  the  opinion,  that,  if  It  was  desired  to  re- 
cover such  damages,  it  was  necessary  to  allege 
them.  There  is  little  support  here  for  appel 
lant's  contention  in  the  case  now  under  consid- 
eration. In  the  declaration  which  we  are  now 
considering,  the  plaintiff  alleges  that  Zimmer— 
"fen  with  great  force  and  violence  upon  and 
against  the  said  plaintiff,  injuring  the  plaintiS^s 
rack  and  inflicting  serious  internal  injuries  up- 
on the  said  plaintiff,  and  said  plaintiff  was  oth- 
erwise greatly  bruised,  wounded,  hurt,  and  in- 
jured, and  abo  by  means  of  the  premises  said 
plaintiff  became  and  was  sick,  sore,  lame,  and 
disordered,  and  so  continued  for  a  long  space 
of  time,  to  wit,  hitherto,  during  all  which  time 
said  plaintiff  was  prevented  from  attending  to 
her  lawful  and  necessary  affairs,  and  thereby 
also  said  plaintiff  was  obliged  to  expend,  and 
did  pay  out  and  expend,  divers  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  of  mon- 
ey, to  wit,  the  sum  of  $500,  in  and  about  en- 
deavoring to  be  cured  of  the  said  bruises,  hurts, 
and  injuries  so  received  as  aforesaid,  and  in 
and  about  a  serious  surgical  operation  necessi- 
tated thereby,  and  during  all  of  said  time  suffer- 
ed and  underwent  great  pain  and  anguish,  both 
physical  and  mental,  and  had  been,  by  means  of 
the  premises,  permanently  injured  and  im- 
paired." 

The  only  reason  for  the  rule  relied  on  is 
that  the  declaration  should  fairly  give  notice 
of  the  claim  of  the  plaintiff,  and  under  our 
statute.  If  the  allegation  is  considered  by  the 
defendant  to  be  too  general  and  vague,  he 
has  the  right  to  call  for  a  bill  of  particulars 
and  to  require  further  speclflcatlons  of  aadi 


claim.  Here,  then,  the  allegations  of  the 
declaratlcm  sufficiently  advised  the  defendant 
of  the  purpose  of  the  plaintiff  to  prove  that 
a  surgical  operation  was  necessitated,  that 
medical  expenses  had  been  incurred,  that 
she  had  suffered  great  pain,  physical  and 
mental,  and  that  her  injuries  were  i)erma- 
nent;  so  that,  even  if  the  rule  be  as  strict 
as  is  claimed,  It  is  sufficiently  met  by  this 
declaration,  and  we  find  no  evidence  in  the 
record  whldi  is  Inadmissible  under  these  al- 
legations. We  do  not  understand  that  it  Is 
denied  that  the  aggravation  of  an  existing 
disease  may  be  proved,  If  sufficiently  alleged ; 
certainly  the  authorities  are  abundant  to  es- 
tablish this  proposition. 

It  Is  succinctly  stated  In  8  B.  C.  L.  436, 
thus: 

"It  is  a  general  rule  that  one  who  negligently 
inflicts  a  personal  injury  on  another  is  respon- 
sible for  all  the  iU  effects  which,  considering 
the  condition  of  health  in  which  the  plaintiff 
was  when  he  received  the  injury,  naturally  and 
necessarily  follow  such  injury.  Hence  a  de- 
fendant's liability  is  in  no  way  lessened  or  af- 
fected by  reason  of  the  fact  that  the  injuries 
would  not  have  resulted  had  the  plaintiff  been 
in  good  health,  or  that  they  were  aggravated 
and  rendered  more  diflicult  to  cure  by  reason  of 
the  fact  that  he  was  not  in  good  health.  In 
other  words,  where  the  presence  of  disease,  or 
the  existing  physical  condition,  aggravates  and 
prolongs  the  injury,  and  correspondingly  in- 
creases the  damages,  such  increased  or  added 
damages  may  be  recovered."  • 

This  general  statement  of  the  law  Is  amply 
supported  by  the  authorities  cited  In  the 
notes. 

There  have  been  many  cases  as  to  the 
necessity  of  alleging  the  aggravation  of  an 
existing  ailment,  if  recovery  is  sought  there- 
for, and  there  has  been  some  conflict  of  opin- 
ion, but  we  believe  the  true  doctrine  Is  stated 
in  8  R.  C.  li.  622,  in  this  language: 

"It  has  been  held  that  damages  cannot  be  re- 
covered for  a  mere  aggravation  of  injuries  pre- 
viously received,  where  such  aggravation  is  not 
alleged  in  the  complaint;  but  the  more  liberal 
rule  is  that,  where  a  wrong  is  committed,  what- 
ever the  physical  condition  of  the  injured  pai> 
ty,  whether  he  be  strong  or  weak,  healthy  or 
sickly,  the  harm  done  by  such  wrong,  including 
the  aggravation  of  existing  ailments,  if  any,  is 
the  natural  consequence  of  the  defendant's  act, 
and  need  not  be  specially  averred." 

In  Peshlne  v.  Shepperson,  17  Grat  (58  Va.) 
472,  94  Am.  Dec.  468,  this  court,  in  an  action 
for  trespass,  and  under  an  allegation  that 
the  defendant  entered  the  store  of  the  plain- 
tiff "and  then  and  there  and  from  the  said 
store  took  and  carried  away  a  large  quantity 
of  the  goods  and  chattels  of  the  plaintiff,  to 
wit,"  etc.,  "all  of  great  value,  viz.  of  the 
value  of  $5,000,  and  other  wrongs  to  the 
plaintiff  then  and  there  did,"  adopted  the 
most  liberal  rule,  upon  the  ground  that  the 
plaintiff  was  entitled  to  recover  for  all  such 
damages  as  were  the  natural,  proximate,  and 
necessary  consequences  of  the  act,  allowed 
proof  of  Injury  to  the  credit  and  business 
standing  of  the  merchant  and  Injury  to  his 
business  resulting  therefrom,  as  to  whether 
the  business  had  been  profitable  or  unproflta-  ^ 
ble,  and  as  to  the  extent  and  character  of  tfa^  ^^ 
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business,  as  affording  the  best  galde  to  the 
jury  of  which  the  nature  of  that  case  admit- 
ted. 

We  find  no  error  in  the  refusal  to  grant  the 
instructions  offered  by  the  plaintiff  In  error 
embodying  the  contrary  doctrine;  and  its 
rights  In  this  case  were  fully  safeguarded  by 
instruction  No.  5,  which  was  granted,  and 
reads  thus: 

"The  court  instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  the  plaintiff  had 
a  fibroid  tumor  before  she  received  the  injury 
complained  of,  then  the  plaintiff  can  recover 
nothing  on  account  of  any  conditions  existing 
before  said  injury,  or  for  anything  that  would 
have  resulted  from  said  conditions  independent- 
ly of  the  accident." 

The  allegations  of  the  declaration  were 
sufficient  to  admit  proof  of  the  existence  of 
the  tumor  and  of  the  immediate  effect  of  the 
blow,  of  the  physical  pain  preceding  and  suc- 
ceeding the  operation,  of  the  operation  itself, 
and  of  the  condition  of  the  plaintiff  at  the 
time  of  the  trial. 

[8]  We  are  asked  to  reverse  the  judgment 
upon  the  ground  that  the  verdict  is  contrary 
to  the  law  and  the  evidence. 

It  is  admitted  (and  the  authorities  are 
abundant  to  sustain  the  proposition)  that  if 
Zimmer  was  In  such  an  intoxicated  condition 
that  the  conductor  In  charge  of  the  car 
knew,  or  bx  the  exercise  of  proper  care  ought 
to  have  known,  that  his  condition  would  prob- 
ably become  a  source  of  danger  or  menace  to 
other  passengers  on  the  car,  long  enough 
before  the  happening  of  the  Injury  to  enable 
the  conductor  to  take  proper  precautions  to 
prevent  it,  then  it  was  his  duty  to  take  such 
precautions  aa  were  in  his  power  to  prevent 
the  accident. 

A  carrier  of  passengers  owes  to  all  passen- 
gers a  very  high  degree  of  care  in  protecting 
them  from  the  negligence  or  wrongs  of  their 
fellow  passengers.  8  Ann.  Cas.  222;  Ann. 
Cas.  1912C,  278;  4  R.  O.  L.  1181;  Jansen 
V.  Minneapolis,  etc.,  R.  Co..  112  Minn.  496, 128 
N.  W.  826,  32  I*  B.  A.  (N.  S.)  1206;  Va.  Ry. 
&  Power  Ck).  v.  McDemmlck,  117  Va.  862, 
86  S.  B.  744;  Montgomery  Traction  Co.  v. 
WhaUey,  152  Ala.  101,  44  South.  538,  126 
Am.  St.  Rep.  17;  Murgatroid  v.  Blackburn, 
etc.,  Co.,  3  Law  Times  Rep.  180. 

We  are  urged  to  give  careful  attention  to 
the  evidence,  upon  the  theory  that,  even 
considered  as  upon  a  demurrer  to  the  evi- 
dence, the  verdict  and  judgment  are  errone- 
ous. Having  done  so,  we  are  unable  to  dif- 
ferentiate this  case  from  many  others  which 
have  been  previously  decided  by  this  court, 
where  the  evidence  Is  conflicting. 

[4]  The  verdict  is  sustained  by  the  evi- 
dence of  the  defendant  in  error,  Mrs.  Hub- 
bard, who  states  that  Zimmer  entered  the 
front  door  of  the  car  in  a  drunken  ccmdl- 
tion;  that  he  came  In  in  an  unsteady  and 
rather  loud  and  boisterous  manner;  that  he 
stood  with  his  back  to  the  front  door  of  the 
car  and  talked  in  a  loud  voice,  and  was  un- 
■teady  all  of  the  time;  that  he  moved  about 


In  the  aisle  of  the  car  In  a  noisy  and  un- 
steady manner,  trying  to  shake  hands  with 
other  passengers;  that  the  smell  of  whisky 
was  strong  upon  his  breath;  and  that  one 
of  the  passengers  told  him  to  sit  down  or  he 
would  get  Into  trouble.  Another  witness. 
Banes,  testified  that  he  saw  Zimmer  enter 
the  front  door;  that  "be  appeared  to  be  a 
drunken  man,  to  me — a  man  full  of  whis- 
ky"; that  he  leaned  against  the  front  door 
of  the  car;  that  he  did  not  remember  his 
words;  that  "he  was  just  running  on  a 
whole  lot  of  gab,"  and  doing  "a  whole  lot  of 
talking,"  and  that  he  was  staggering  and  car- 
rying on  a  whole  lot  of  foolishness  that  a 
sober  man  would  not  do;  that  he  was  not 
using  any  profane  or  indecent  language.  An- 
other witness,  King,  says  that  he  had  his 
attention  attracted  to  Zimmer  by  his  talkin? 
and  standing  and  swinging  from  side  to  side; 
that  he  was  intoxicated  and  unsteady  on  bis 
legs,  and  looked  as  if  he  might  fall  over  on 
somebody;  that  he  was  liable  to  fall  and 
hurt  himself,  or  hurt  somebody  else;  that 
this  lady  (referring  to  Mrs.  Hubbard)  ap- 
peared to  be  annoyed;  and  tliat  a  lady  sit- 
ting in  the  comer  next  to  Zimmer  appeared 
to  be  afraid  he  would  fall  on  her.  This  lat- 
ter statement  is  confirmed  by  a  witness  for 
the  company,  Branton. 

After  allowing  for  all  of  the  exaggeration 
which,  in  view  of  the  contradictory  testimony 
introduced  by  the  defendant,  may  be  appar- 
ent, it  appears  that  the  fact  that  Zlmmer's 
condition  was  dangerous  to  his  fellow  pas- 
sengers is  confirmed  by  some  of  the  witnesses 
introduced  by  the  defendant.  For  instance, 
Branton,  when  asked  what  was  Zlmmer's 
cfondition,  answered: 

"He  got  into  the  car;  when  he  first  came 
into  the  car,  he  stopped  at  the  door  and  leaned 
up  against  the  door,  and  stayed  there  talking 
and  carrying  on." 

This  witness  also  admits  that  Zimmer  was 
not  sober,  and  that  Mrs.  Branton,  who  was 
seated  beside  witness,  was  afraid  he  might 
fall  on  her.  Brinkley,  another  witness  for 
the  defendant,  stated  that  Zimmer  "looked 
to  be  a  little  drinky,"  and  on  cross-examina- 
tion said  that  he  told  Zimmer  to  go  and  sit 
down;  but  he  replied  that  he  had  paid  his 
fare  and  had  a  right  to  stand  up.  Another 
witness  for  the  defendant.  Blow,  said  that 
Zimmer  always  aiHpeared  to  be  about  half 
full  of  liquor,  and  on  this  occasion  he  ap- 
peared to  be  about  half  drunk. 

Zimmer  boarded  the  car  at  Dinwiddle 
street,  in  the  dty  of  Portsmouth,  and  one  or 
two  blocks  further  on  came  inside.  In  a 
quarter  of  an  hour,  during  the  period  in 
which  the  car  was  traveling  two  miles,  the 
conductor  passed  him  four  or  five  times,  and 
on  one  occasion,  when  he  was  stooping  over 
and  blocking  the  aisle,  he  called  to  him  in 
a  Jocular  way,  "Heads  up  In  front!"  The 
record  also  shows  that  there  was  at  least 
one  vacant  seat  in  the  car  which  Zimmer 
could  have  been  r«^ul^  fe^^v^ic 
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This  testimony  was  certainly  sufficient  to  5 
require  the  submission  ot  the  case  to  the 
jury,  and  from  this  evidence  the  Jury  were 
justified  In  Inferring  that  Zlmmer  was  in 
such  an  Intoxicated  condition  that  he  was  a 
source  of  danger  and  menace  to  other  pas- 
sengers on  the  car ;  that  It  was  a  reasonable 
Inference  to  be  drawn  from  his  condition 
that  Just  the  accident  which  did  happen 
might  occur;  and  that  the  conductor  either 
knew  of  his  condition,  or  In  the  cserdse  of 
proper  care  ought  to  have  known  of  It.  The 
principles  of  law  covering  such  a  state  of 
facts  are  well  settled,  and  the  high  degree 
of  care  which  the  law  Imposes  upon  a  con- 
ductor of  a  passenger  car  under  such  con- 
ditions made  It  the  duty  <tf  the  conductor  in 
this  case  to  exercise  bis  authority  and  re- 
quire the  drunken  or  half-drunken  passen- 
ger to  take  the  vacant  seat,  or  else  to  take 
some  position  in  the  car  where  the  danger 
to  his  fellow  passengers  would  be  lessened. 

[61  A  conductor  should  not  wait  until  a 
drunken  passenger  has  committed  some  dis- 
turbing act  before  taking  some  action,  but 
should  take  proper  action  commensurate  with 
the  probable  danger  whenever  such  passen- 
ger gives  reasonable  cause  to  believe  that  an 
accident  is  likely  to  happen.  Vinton  v.  Mid- 
dlesex Railroad.  Co.,  11  Allen  (Mass.)  304,  87 
Am.  Dec.  714. 

We  find  no  reversible  error  In  the  proceed- 
ings. 

Affirmed. 


030  Va.  OS) 
BOHANNON-KING  &  CO.,  Inc.,  y.  VBI»- 

MNES. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
15,  1917.) 

Affeai.  and  Ekbob  <8=»1002  —  Rsvocw  •- 
Vekdict — CoNFLicnwo  Evidence. 
Where  there  was  a  conflict  of  evidence  as  to 
speed  of  defendant's  automobile  which  collided 
with  decedent's  bicycle,  the  location  of  the  acci- 
dent, and  decedent's  contributory  negligence, 
and  the  jury,  being  the  judges  of  the  weiglit  of 
the  testimony,  found  for  pltuntiff,  judgment  will 
be  sustained ;  since  nnder  the  statute  the  Appel- 
late Court  is  required  to  consider  such  cases  as 
nnder  a  demurrer  to  the  evidence. 

[Ed.  Notei— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§l935-8937.] 

Ai^>eal  from  Circuit  Court  ci  City  of  Nor- 
folk. 

Action  by  Fannie  C.  Velllnes,  adminis- 
tratrix of  Herbert  A.  Velllnes,  deceased, 
against  Bohannon-King  &  Co.,  Incorporated. 
Judgment  for  plaintiff,  and  def«idant  ap- 
peals.   Affirmed. 

W.  H.  Taylor  and  Jas.  H.  WUlock,  lioth  of 
Norfolk,  for  plaintiff  In  error.  Willoox, 
Cooke  &  Willcoz,  ot  Norfolk,  for  defendant 
in  error. 

PBBNTIS,  3.  The  only  error  alleged  in 
this  case  is  the  refusal  of  the  court  to  set 


aside  the  verdict  on  the  ground  that  It  1* 
cwitrary  to  the  law  and  the  evidence. 

Velllnes  was  riding  a  bicycle  on  Washing- 
ton street,  in  the  city  of  Norfolk,  proceed- 
ing westwardly.  The  automobile  of  Bohon- 
non-King  &  Co.  was  proceeding  southwardly 
on  Montloello  avenue  Until  it  reached  the 
Intersection  of  Monticello  avenue  and  Wash- 
ington street,  when  It  turned  eastwardly  In- 
to Washington  street  At  a  point  eastward- 
ly from  the  Intersection  of  Monticello  ave- 
nue and  Washington  street  the  two  collided, 
and  Velllnes  was  so  badly  Injured  that  he 
subsequently  died. 

It  la  earnestly  contended  by  the  plaintiff 
In  error  that  It  was  entitled  to  have  the  ver- 
dict set  aside  because  Velllnes  was  clearly 
guilty  of  contributory  negligence,  and  that 
his  administratrix  cannot,  therefore,  recover. 

There  is  the  usual  conflict  of  testimony  as 
to  the  speed  of  the  automobile,  the  precise 
location  of  the  accident  the  conduct  of  Vel- 
llnes, and  every  other  material  fact  In  Issue. 
The  question  Involved,  however,  was  prop- 
erly submitted  to  the  jury,  and  the  evidence 
submitted  by  the  plaintiff  has  some  corro- 
boration In  the  evidence  submitted  by  the 
defendant.  The  jury  were  the  judges  of  the 
weight  of  the  testimony,  and  had  the  right 
to  believe,  as  apparently  they  did  believe, 
that  the  proximate  cause  of  the  accident  was 
the  failure  of  the  driver  of  the  automobile 
to  keep  a  proper  lookout  at  the  time  he  turn- 
ed the  corner  of  Monticello  avenue  into 
Washington  street;  that  the  machine  was 
going  at  an  excessive  rate  of  speed ;  that  he 
made  such  a  sharp  turn  at  the  comer  as  to 
pass  within  four  or  five  feet  of  the  northeast 
curb ;  that.  If  he  had  been  keeping  a  proper 
lookout  and  controlling  the  machine,  he  could 
have  avoided  the  accident,  even  after  the 
peril  of  Velllnes  was  discovered;  and  that, 
if  he  had  been  keeping  a  proper  lookout  and 
had  made  a  proper  turn  so  as  to  throw  the 
machine  on  the  south  side  of  Washington 
street,  the  accident  would  not  have  occurred. 

Under  these  circumstances,  and  under  the 
mandatory  provisions  of  the  statute,  requir- 
ing this  court  to  consider  such  cases  as  up- 
on a  demurrer  to  the  evidence.  It  Is  clear  to 
us  that  there  is  no  reversible  error.  The 
judgment  will  therefore  be  affirmed. 

Affirmed. 


020  Va.  437) 
CLAY'S  ADM'E  t.  KELLT. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
15,  1917.) 

I.  Pabtnxbship  4=3313— Smr  fob  Account- 
ing BY  Qttasi  Pabtneb— Bquitt  Jtjbisdic- 

TION. 

Where  a  partnership  was  formed  to  under- 
take a  government  contract  and  thereafter  one 
partner  withdrew,  with  the  consent  of  the  oth- 
ers, bat  later  came  back  into  the  firm  solely  to 
sign  its  assignment  of  the  contract  the  other 
partners  agreeing  to  pay  him  10  per  cent  of 
the  profits  they  might  realize,  the  withdrawing 
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iiartner's  relationship  to  the  firm  was  not  that 
of  a  full  partner,  but  it  was  such  'as  to  en- 
title him  upon  the  fundamental  principles  of 
equity  jurisdiction  to  sue  the  other  partners 
for  a  disclosure  and  accounting;  of  his  share  of 
the  profits;  the  relationship  being  of  a  fiduciaiy 
character,  and  some  of  the  items  making  up  the 
alleged  profits  being'  particularly  within  the 
other  partners'  knowledge. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
•Cent.  Dig.  §!  679,  729,  729%.] 

2.  Pabtnkrship  <S==>32S(^  —  Suit  foe  Ac- 
counting— Evidence. 

In  a  partner's  suit  against  others  for  dis- 
closure of  and  accounting  for  profits  realized 
in  the  matter  of  a  government  contract,  testi- 
mony disclosing  the  transaction  whereby  de- 
fendants, after  the  surrender  of  the  plant  by 
the  party  with  whom  the  firm  had  contracted, 
arranged  witli  other  parties  to  complete  the 
work,  was  admissible. 

[EJd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  f  780.] 

3.  Pabtnebship  ®=»328(2)  —  Suit  for  Ac- 
counting— Evidence. 

In  such  suit,  the  record  of  a  receivership 
suit  against  the  partnership  was  admissible  to 
show  the  facts  appearing  therein  as  to  the  part- 
nership's transfer  of  the  contract,  the  disposi- 
tion of  the  firm's  assets,  and  the  payment  there- 
for, though  plaintiff  partner  was  not  a  party 
to  such  suit,  having  withdrawn  from  the  firm 
before  it  was  brought;  the  matters  shown  in  the 
record  not  being  within  the  rule  of  evidence  as 
to  res  inter  alios  acta. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  780.] 

4.  Pabtnebship    «=5>^— Withdeawai/— Con- 
8idebation. 

Where,  after  a  partnership  secured  a  con- 
tract with  the  government,  one  partner  desired 
to  withdraw,  and  the  other  partners  terminated 
their  relations  with  him,  paying  him  $500,  he 
remaining  bound  as  to  the  government  and  the 
firm's  surety,  such  continuing  obligation  of  his 
was  snfiBcient  consideration  for  the  $500  paid 
him. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f  142.] 

5.  Pabtnebship   a=»18— Contbacts— DuEEsa 

Where  a  partner,  who  had  withdrawn  from 
the  firm  with  the  consent  of  the  other  partners, 
was  under  no  obligation  or  duty,  contractual 
or  otherwise,  to  die  members  of  bis  old  firm, 
he  did  not  by  duress  procure  his  contract  for 
a  share  in  the  firm's  profits  from  a  contract 
when  he  refused  to  sign  a  necessary  assignment 
of  the  firm's  contract,  unless  his  partners  agreed 
to  pay  him. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §  4.] 

6.  Pabtnebship  €=10  —  Gontbaots  —  Con- 

dlDEBATION. 

Where  a  partner  who  had  withdrawn  from 
the  firm  by  consent  signed  an  assignment  by 
the  firm  of  its  contract  with  the  government, 
the  act  was  sufficient  consideration  for  the 
other  partners'  contract  to  give  him  a  share  in 
the  profits,  though  when  he  withdrew  from  the 
firm  he  remained  liable  to  the  government  and 
the  firm's  surety. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  6.] 

7.  Pabtnebship    «=»86— Aocountino — ^Pbof- 

ITS   or  FiBM. 

Where  a  firm  agreed  to  pay  a  member  who 
had  withdrawn  by  consent  a  share  of  the  profits 
realized  by  the  firm  from  a  government  contract 
assigned  by  the  firm,  pronfts  realized  by  the 
firm,  after  its  assignee  had  failed  to  carry  out 


the  contract  hy  turning  the  work  over  to  oth- 
ers, were  profits  realized  by  the  firm  in  the 
matter  of  the  contract  with  its  assignee,  to  a 
share  of  which  the  partner  who  had  withdrawn 
was  entitled. 

[EM.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §  134.] 

Appeal  from  Chancery  Conrt  of  Richmond. 

Suit  by  M.  Kelly  against  S.  P.  Clay  and 
others,  wherein  Clay  died  pending  suit ;  the 
cause  being  revived  against  his  administra- 
tor. From  a  decree  settling  the  principles 
of  the  cause  In  favor  of  complainant  and 
directing  an  account.  Clay's  administrator  ap- 
peals.   Affirmed. 

Leake  &  Buford,  A.  W.  Patterson,  and 
Cutchins  &  Gutchlns,  all  of  Richmond,  for 
appellant  A.  L.  HoIIaday  and  KeUey  & 
Coulbourn,  all  of  Richmond,  for  apptSlee. 

B3E3LLY.  J.  This  suit  to  equity,  for  a  dis- 
closure and  accounting,  was  Instituted  by 
Michael  Kelly  against  S.  P.  Cowardin,  James 
F.  Bradley,  Thos.  B.  Stagg,  and  S.  P.  Clay, 
his  former  partners  In  a  certain  construc- 
tion contract.  Pending  the  suit  S.  P.  Clay 
died,  and  the  cause  was  revived  against  his 
administrator.  This  is  an  appeal  from  a 
decree  settling  the  principles  of  the  cause 
In  favor  of  the  complainant  and  directing 
an  account 

The  transactions  leading  up  to  this  liti- 
gation are  simple  enough  In  themselves,  but 
any  intelligent  narration  of  them  must  neces- 
sarily be  somewhat  prolix. 

On  March  24, 1903,  all  of  the  parties  named 
above,  Cowardin,  Bradley,  Clay,  Stagg,  and 
Kelly,  entered  into  a  partnership  agreement, 
under  the  firm  name  of  Cowardin,  Bradley, 
Clay  &  Co.,  for  the  purpose  of  bidding  on  a 
contract  with  the  United  States  government 
for  the  erection  of  a  water  filtration  plant 
in  Washington  city.  Cowardin,  Bradley,  and 
Clay  were  to  be  the  active  managers.  Stagg 
and  Kelly  were  to  furnish  $10,000  each,  as 
the  first  capital  of  the  firm,  if  the  contract 
was  awarded  to  it,  and  when  the  $20,000  thus 
provided  was  exhausted,  all  the  partners 
were  to  be  equally  obligated  to  assist  In  rais- 
ing any  needed  funds.  Except  as  here  Indi- 
cated, and  as  to  the  further  obligation  to 
assist  the  others  in  securing  bonds  needed  for 
the  bid  and  contract,  Stagg  and  Kelly  were 
not  required  to  render  any  other  services,  but 
were  to  have  an  equal  voice  In  the  manage- 
ment of  the  affairs  of  the  firm. 

Their  bid,  of  $989,000,  was  accepted.  A 
preliminary  bond  of  $150,000  was  executed  by 
all  the  members  of  the  firm,  and  this  was 
superseded  In  a  few  days  by  a  final  bond  for 
$200,000,  likewise  executed  by  each  member, 
and  also  by  a  bonding  company  as  surety; 
and,  on  April  6,  1903,  the  contract  between 
the  government  and  Cowardin,  Bradley,  Clay 
&  Co.  was  duly  executed. 

About  this  time  Kelly  became  anxious  to 
sever  his  connection  with  the  contract.    It  is 
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not  entirely  dear  from  the  evidence  that  his 
written  request  for  release  stated  all  his  rea- 
sons, but  the  material  fact  In  this  connection 
is  that  on  April  4,  1003,  he  wrote  a  letter  to 
the  firm  In  which  he  said : 

"I  have  been  very  mach  disappointed  in  finan- 
cial matters  and  besides  m;  health  is  failing 
very  much;  I  find  it  impossible  to  raise  the  nec- 
essary funds  to  comply  with  my  promises  and 
wishes.  I  therefore  asJc  most  respectfully  to 
be  relieved  of  any  and  all  obligations  that  I 
have  entered  into,  and  wishing  yon  great  suc- 
cess," etc. 

On  April  7,  1903,  Just  one  day  after  the 
contract  was  closed  with  the  government, 
Thos.  B.  Stagg,  acting  for  himself  and  for 
Cowardln,  Bradley,  and  Qay,  paid  KeUy  $500 
in  cash,  and  Kelly  signed  a  paper  presented 
to  him  by  Stagg,  reciting  the  original  part- 
nership agreement,  the  contract  between  the 
partnership  and  the  government,  and  con- 
taining also  the  following  recital  and  agree- 
ment: 

"Whereas,  now  the  said  M.  Kelly  expresses 
his  inability  to  comply  with  one  material  con- 
dition of  said  copartnership,  and  desires  to  be 
released  from  the  terms  and  obligation  to  pro- 
vide the  sum  of  ten  thousand  dollars,  as  afore- 
said, but  having  by  his  aid  and  credit,  jointly 
with  each  of  said  parties  secured  the  necessary 
bond  required  by  the  United  States  government, 
and  is  bound  for  the  completion  of  said  con- 
tract: 

"Now,  therefore,  this  a^eement  witnesseth, 
tliat  for  and  in  consideration  of  the  premises, 
as  well  as  the  sum  of  five  hundred  dollars,  paid 
to  the  said  M.  Kelly,  and  in  further  considera- 
tion that  the  said  M.  Kelly  shall  be  relieved  of 
any  duties  and  all  further  liability  incurred  by 
reason  of  the  prosecution  and  completion  of 
the  aforesaid  contract  with  the  United  States 
government,  the  said  M.  Kelly  doth  acknowl- 
edge his  liability  to  the  Fidelity  &  Deposit 
Company  of  Bidtimore  as  the  guarantor  on 
said  t>ond,  and  doth  agree  that  he  is  not  farther 
interested  in  any  way  in  the  said  contract  with 
the  United  States  government,  and  that  he 
will  not  assert  or  make  any  claim  for  any 
profits  arising  thereunder." 

This  transaction  was  the  end  of  Kelly's 
dealings  with  his  former  partners  and  of  his 
knowledge  of  what  they  were  doing  under 
the  contract,  until  he  was  requested  to  meet 
them  in  Washington  on  May  26,  1903. 

Meanwhile  Cowardln,  Bradley,  Clay,  and 
Stagg,  continuing  in  the  enterprise  under  the 
firm  name  of  Cowardln,  Bradley,  Clay  &  Co., 
began  work  under  the  contract  with  the 
government,  and  got  together  a  small  equip- 
ment, bnt  were  financially  unable  to  make 
very  substantial  progress,  and  soon  concluded 
that  their  only  chance  to  realize  any  profit 
for  themselves  or  to  i)erform  the  obligations 
they  bad  assumed  was  to  transfer  their  con- 
tract to  some  other  person  or  firm  havlng-the 
ability  to  carry  It  out.  After  some  negotia- 
tions with  other  persons  bad  failed  to  ma- 
terialize, the  contracting  firm  of  May  and 
Jekyll  made  a  proposition  which  resulted  In 
a  contract,  prepared  by  the  attorney  for  May 
ft  Jekyll,  by  which  they  obligated  themselves 
to  take  over  and  complete  the  work  on  terms 
which  promised  a  substantial  profit  to  Cow- 
ardln, Bradl^,  Clay  ft  Ca    This  contract 


as  prepared,  and  as  finally  executed,  desig- 
nated Kelly  as  one  of  the  partners  in  the  last- 
named  firm,  required  bis  signature,  and  upon 
Its  face  made  him  In  all  respects  a  party 
thereto,  bound  by  all  Its  obligations  and  en- 
titled to  all  it  benefits,  exactly  as  the  other 
partners  were.  When  It  was  explained  to  the 
attorney  for  May  &  Jekyll  that  Kelly  was  no 
longer  interested  In  the  contract,  he  Insisted 
that  Kelly's  signature  was  essential  In  order 
to  insure  the  approval  of  government  repre- 
sentatives who  would  have  to  pass  upon  the 
contract.  Thereupon,  on  May  26,  1903,  Cow- 
ardln and  others  sent  an  urgent  message- to 
Kelly  in  Richmond,  requesting  blm  to  come 
to  Washington  at  once,  and  he  did  so. 

Upon  his  arrival  in  Washington,  the  situa- 
tion was  explained  to  him,  and  he  was  request- 
ed to  sign  the  contract.  This  he  declined  to  do 
without  some  promise  of  compensation.  The 
evidence  is  conflicting  upon  some  points  as 
to  what  followed,  bnt  it  is  clear  that  Kelly 
much  preferred  not  to  sign  the  contract,  even 
for  a  consideration,  and  that  without  some 
consideration  he  would  not  have  signed  it 
at  all.  His  attitude  led  to  considerable  acri- 
mony among  the  parties.  Cowardln  and 
others  sought  the  advice  of  their  own  counsel, 
and  were  advised  to  agree  imder  protest  to 
Kelly's  terms.  Thereupon  Cowardln,  Brad- 
ley, Clay,  and  Stagg  signed  and  delivered  to 
him  a  paper  in  these  words: 

"We  and  each  of  us,  copartners  tinder  the 
firm  name  of  Cowardin,  Bradley,  Clay  &  Co., 
hereby  agree  with  Michael  Kelly  to  pay  him 
one-tenth  of  the  profits  that  may  be  realised 
by  said  firm  in  the  matter  of  the  contract  this 
day  entered  into  by  said  firm  with  May  ft 
Jekyll  of  New  York  City." 

Kelly  disclaims  any  recollection  of  a  pro- 
test, but  the  weight  of  the  evidence  shows 
that  the  other  parties  first  offered  him  a 
written  agreement  to  pay  the  10  per  cent, 
embodying  in  the  writing  a  protest ;  that  he 
indignantly  refused  to  accept  this ;  that  they 
then  offered  him  the  paper  above  quoted, 
which  he  accepted,  and  accordingly  signed 
the  May  ft  Jekyll  contract;  that  then  Cow- 
ardln speaking  for  himself  and  others,  re- 
minded all  the  parties  present  that  he  had 
protested  against  agreeing  to  pay  the  10  per 
cent.,  "and  Intended  never  to  make  the  pay- 
ment." 

On  August  25,  1903,  May  ft  Jekyll,  who 
were  then  apparently  in  a  failing  condition 
financially,  entered  into  a  written  contract 
with  Cowardin,  Bradley,  Clay,  and  Stagg, 
under  the  terms  of  which  the  contract  of 
May  26,  1903,  was  canceled  and  the  former 
firm  surrendered  to  the  latter  the  construc- 
tion outfit  on  the  site  of  the  filtration  plant, 
and  all  the  rights  and  contracts  connected 
therewith.  And,  on  the  same  day,  Cowar- 
dln, Bradley,  Clay,  and  Stagg  entered  into  a 
contract  with  the  firm  of  Dean  &  Sibley  (act- 
ing for  the  Sand  Filtration  Company  of 
America  then  about  to  be  Incorporated  and 
organized),  whereby  Dean  &  Sibley  took  over 
the  construction  plant  and  the  work  to  be 
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done  under  the  government  contract,  agree- 
ing as  a  consideration  for  the  transfer  to 
pay  the  debts  of  May  &  Jekyll  amounting  to 
$34,176.10  which  had  been  assumed  by  Cow- 
ardln,  Bradley,  Clay,  and  Stagg,  and  also 
to  pay  the  latter  firm  the  sum  of  $65,000. 
This  last-named  contract  was,  manifestly 
from  the  record,  entered  Into  with  the  knowl- 
edge, consent,  and  co-operation  of  May  & 
Jekyll,  and  the  two  contracts  of  August  25th 
were  essentially  concatenated  and  interde- 
pendent. KeUy  was  not  a  party  to  either  of 
them,  but  in  each  Cowardin  and  his  associ- 
ates agreed  to  hold  the  other  parties  harm- 
less against  any  loss  resulting  from  that 
fact. 

Shortly  thereafter,  pursuant  to  one  of  the 
stipulations  in  the  Dean  &  Sibley  contract, 
a  receiver  was  procured  for  Cowardin,  Brad- 
ley, Clay  ft  Co.  in  a  suit  instituted  in  the  Su- 
preme Court  of  the  District  of  Columbia,  and 
thereby  certain  technical  difficulties,  not  nec- 
essary to  notice  further,  were  obviated,  and 
the  transfer  of  the  government  contract  to 
Dean  &  Sibley  was  perfected. 

The  first  assignment  of  error  is  that  the 
court  improperly  overruled  the  demurrer  to 
the  bill.  The  ground  of  demurrer  chiefly  re- 
lied upon  is  that  the  allegation  "touching  the 
formation  of  a  new  partnership  between  Kel- 
ly and  the  defendants  on  May  26,  1903,  is  ob- 
scure," and  does  not  sufficiently  charge  any 
such  new  partnership ;  and  the  argument  ad- 
vanced is  that  the  existence  of  a  partnership 
relation  between  the  parties  is  essential  to 
the  standing  of  the  complainant  In  a  court  of 
equity. 

[1]  The  bill  aU^es  the  original  partner- 
ship, the  retirement  of  KeUy  therefrom,  and 
his  subsequent  coming  back  into  the  firm,  for 
a  purpose  and  upon  a  consideration  therein 
specifically  set  out.  The  contract  with  May 
ft  Jekyll,  filed  with  the  bill,  shows  upon  its 
face  that  he  executed  it  as  a  member  of  the 
firm,  and  the  collateral  contract,  also  filed 
with  the  bill,  defines  the  interest  which  he 
was  to  have  in  the  profits  realized  "In  the 
matter  of"  the  former  contract  The  bill  fur- 
ther alleges  that  Cowardin,  Bradley,  Clay, 
and  Stagg  realized  $65,000  in  profits  arising 
out  of  that  matter,  in  addition  to  certain 
percentages  retained  by  them  on  payments  by 
the  government  while  May  ft  Jekyll  were  iu 
charge  of  the  plant,  and  other  profits,  the 
sources  and  amounts  of  which  complainant 
does  not  know ;  and  the  prayer  of  the  blU  Is 
for  a  disclosure  and  accounting.  Ccnnplain- 
ant's  relationship  to  the  firm,  as  shown  by 
Ms  averments,  was  not  that  of  a  full  part- 
ner, but  it  was  such,  and  the  subject  of  the 
controversy  was  such,  as  to  entitle  him,  up- 
on the  fundamental  principles  of  equity  Ju- 
risprudence which  underlie  the  Jurisdiction 
in  partnership  cases,  to  bring  his  suit  in  that 
forum.  The  relationship  alleged  was.  In 
form  and  substance,  of  a  fiduciary  charac- 
ter; some  of  the  items  making  up  the  alleg- 


ed profits  were  particularly  within  the 
knowledge  of  the  defendants ;  the  keeping  of 
the  account  of  all  the  profits  was  especially 
within  their  duty  and  power;  and  the  case 
thus  appears  plainly  one  for  equity  Jurisdic- 
tion. Merwin's  Eq.  {§  681,  684 ;  Llle's  notes 
to  same,  p.  116;  Wilson  v.  Miller,  104  Va. 
446,  448,  51  S.  E.  837.  The  demurrer  was 
properly  overruled. 

There  was  also  a  motion  made  after  the 
evidence  was  all  In  to  dismiss  the  bill  upon 
the  ground  that  the  proof  failed  to  show  a 
case  for  Jurisdiction  in  equity,  even  if  the  al- 
legations of  the  bUI  were  sufficient  for  that 
purpose.  The  court  overruled  the  motion, 
and  its  action  in  doing  so  Is  made  the  basis 
of  the  second  assignment  of  error.  In  our 
view  of  the  case,  the  evidence  was  entirely 
sufficient  to  establish  the  relationship  an& 
the  character  of  the  controversy  upon  whidi 
the  complainant  invoked-  the  equity  Jurisdlo- 
tion  in  his  bill,  and  upon  which  we  have  sus- 
tained his  resort  to  that  forum.  There  was 
no  error  in  overruling  the  motion. 

The  next  ground  upon  which  we  are  asked 
to  reverse  the  decree  is  that  the  court  over- 
ruled certain  exceptions  to  testimony  and 
evidence  introduced  by  the  compliEiinant. 

It  appears  that  the  cause  was  argued  and 
submitted  some  time  before  the  decree  ap- 
pealed from  was  entered,  the  court  in  the 
meantime  having  it  under  advisement;  that 
on  November  15,  1015,  the  decision  was  an- 
nounced In  a  written  opinion;  and  that  on 
December  8,  1915,  the  decree  was  entered, 
containing  the  following  pertinent  recital: 

"And  this  day  at  the  entry  of  the  decree  car- 
rying into  effect  the  opinion  of  the  court,  the 
defendants,  by  counsel,  moved  the  court  to  pass 
on  the  exceptions  to  the  defendants  shown  in 
the  depositions  to  have  been  taken  to  certain 
of  the  evidence  of  the  plaintiff,  especially  their 
exception  to  the  admissibility  of  said  transcript 
of  the  record  from  Washington,  and  the  court 
declined  to  pass  on  any  of  said  exceptions  be- 
cause they  were  not  pointed  out  and  urged  in 
the  argument  of  the  counsel  at  the  time  the 
cause  was  argued  and  submitted." 

[2,  3]  Independent  of  any  question  as  to  the 
waiver  of  these  exceptions,  the  appellants 
have  not  been  prejudiced  concerning  them. 
The  exceptions  relate  to  certain  testimony 
disclosing  the  transactions  whereby  the  ap- 
pellants, after  the  surrender  of  the  plant  by 
May  &  Jekyll,  arranged  with  other  parties 
to  complete  the  work ;  and  it  is  insisted  that 
the  testimony  was  improper  because  the  bill 
stated  a  case  under  which  the  complainant 
could  only  recover  by  showing  that  profits 
were  realized  directly  from  the  May  ft  Jekyll 
contract.  We  do  not  so  understand  th&  bill 
or  the  complainant's  rights.  The  bill  dis- 
tinctly sets  out  the  subsequent  contracts  and 
transactions,  and  claims  a  share  In  the  prof- 
its derived  therefrom  by  the  appellants  upon 
the  theory  that  these  profits  were  realized  by 
them  in  consequence  of  the  May  ^  Jekyll  con- 
tract, though  not  directly  thereunder.  This 
theory  was  Justified  by  the  terms  of  the  con- 
Digitized  by  VjUUVIC 


7aJ 


CLAY'S  ADM-R  T.  KELLY 


626 


trect  wW<ih  promised  Kelly  "one-tenth  of  the 
profits  that  may  be  realized  by  said  firm  In 
the  matter  of  the  contract  with  May  & 
Jekyll,"  and  the  evidence  was  proper  as  tend- 
ing to  snstain  that  theory.  And,  with  ref- 
erence to  the  record  of  the  receivership  suit 
In  the  Supreme  Court  of  the  IMstrlct  of  Co- 
Inmbla,  which  was  Introduced  by  the  com- 
plainant, and  to  which  this  assignment  of  er- 
ror Is  likewise  directed,  the  same  may  be 
•aid.  It  is  true,  as  pointed  out  by  appellants, 
that  Kelly  was  not  a  party  to  that  suit,  but 
the  record  was  introduced  by  him,  not  against 
him,  and  was  proper  to  show  the  facts  ap- 
pearing therein  as  to  the  transfer  of  the  con- 
tract, the  disposition  of  the  assets  of  the 
Arm,  and  the  payment  therefore,  In  all  of 
which  the  appellants  were  parties  and  active 
participants.  The  matters  shown  in  that 
record  were  not,  as  counsel  for  appellants 
contend,  within  the  rule  of  evidence  as  to  res 
inter  aUos  acta.  They  were  Independent  ma- 
terial facts,  proved  by  the  record,  charged  in 
the  complainant's  bill,  and  proper  as  evidence 
to  support  his  case.  See^  Broom's  Legal 
Maxims  (8th  Ed.)  858  et  seq. 

We  come  now  to  the  assignment  of  error 
upon  'vrhich  we  understand  appellants  to 
place  their  chief  reliance,  and  naturally  so 
because.  If  sound,  it  would  furnish  a  basis 
for  reversal,  going  to  the  merits  and  sub- 
stance of  the  controversy  rather  than  to  the 
form  in  which  the  controversy  is  presented. 
This  assignment  challenges  the  validity  of 
the  contract  for  one-tenth  of  the  profits  on 
the  grounds:  (1)  That  it  was  obtained 
through  duress ;  and  (2)  that  it  was  without 
consideration. 

To  maintain  the  contention  that  the  con- 
tract was  obtained  by  duress,  the  appellants 
rely  upon  the  testimony  of  Mr.  Darlington, 
a  distinguished  member  of  the  bar  of  the  Su- 
preme CJourt  of  the  District  of  Ck>lumbia,  who 
stated,  as  an  expert  and  in  answer  to  an 
hypothetical  question,  that  in  his  opinion 
"the  contract  would  not  form  a  basis  of  re- 
covery in  the  District  of  Columbia."  The 
facts  assumed  in  the  hypothetical  question 
brought  the  execution  of  the  contract,  in  his 
opinion,  within  the  doctrine  of  duress  as  an- 
nounced "In  the  case  of  Swift  ft  Co.  v.  Ignit- 
ed States,  111  U.  a.  22,  4  Sup.  Ct  244,  28  L. 
Ed.  341,  and  particularly  within  the  English 
case  of  Parker  v.  Great  Western  By,  CO.,  7 
M.  &  Gr.  253,  cited  and  approved  by  the  court 
In  that  case."  Mr.  Darlington's  testimony 
is  claimed  by  appellants  to  be  conclusive, 
since  the  contract  was  made  and  was  to  be 
performed  in  the  District  of  Columbia,  and 
no  evidence  was  offered  in  conflict  with  his 
statement  of  the  law.  It  is  perfectly  appar- 
ent, however,  that  the  hyiwthetlcal  question 
assumed,  or  at  least  that  he  certainly  under- 
stood it  to  assume,  that  there  was  some  legal 
obligation  on  Kelly's  part  to  sign  the  con- 
tract This  is  the  crucial  point,  both  as  to 
tbe  alleged  duress  and  the  alleged  want  of 
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consideration.  The  law,  as  testlfled  to  by  Mr. 
Darlington,  does  not  seem  to  be  difl'erent  In 
the  District  of  Columbia  from  the  law  else- 
where generally  upon  the  subject  of  duress, 
as  Involved  in  this  case.  The  doctrine  as 
stated  by  Judge  Harrison  in  Harris  v.  Cary, 
112  Va.  362,  71  S.  B.  651,  Ann.  Oas.  1913A. 
1350,  and  as  quoted  and  relied  upon  by  appel- 
lants, is  as  follows : 

"The  doctrine  appears  to  be  well  established 
that  where  one  party  has  possession  or  control 
of  the  proper^  of  another,  and  refuses  to  sur- 
render It  to  the  control  and  use  of  the  owner, 
except  upon  compliance  with  an  unlawful  de- 
mand, a  contract  made  by  the  owner  under  such 
circumstances  to  emancipate  the  property  is  to 
be  regarded  as  made  under  compiUsion  aiod  du- 
ress. Nor  can  it  be  doubted  that  a  contract,  pro- 
cured by  threats  inducing  fear  of  the  destruc- 
tion of  one's  property,  may  be  avoided  on  the 
ground  of  duress,  there  being  nothing  in  such  a 
case  but  the  form  of  a  contract,  wholly  lacking 
the  voluntary  assent  of  the  party  to  be  bound 
by  it  To  constitute  duress,  it  is  sufficient  if 
the  will  be  constrained  by  the  unlawful  presen- 
tation of  a  choice  i>etween  comparative  evils, 
as  inconvenience  and  loss  by  the  detention  of 
property,  loss  of  property  altogether,  or  com- 
pliance with  an  unconscionable  demand." 

[♦,  5]  This  doctrine,  however,  does  not  ap- 
ply here,  because  the  element  of  ah  unlawful 
demand  is  lacking.  The  contract  of  April  7, 
1903,  whereby  Kelly  was  released  from  any 
further  obligation  so  far  as  Cowardin,  Brad- 
ley, Clay,  and  Stagg  were  concerned.  Is  not 
correctly  Interpreted  in  the  hypothetical  ques- 
tion answered  by  Mr.  Darlington.  The  domi- 
nant purpose  of  that  contract,  to  which  he 
was  not  required  to  attach  his  signature,  was 
not  to  sell  Kelly's  interest,  but  to  release 
him  from  the  contract  and  from  all  Its  bur- 
dens and  obligations.  He  had,  however,  al- 
ready been  of  service  to  his  partners  in  se- 
curing the  contract  and  giving  the  necessary 
bond,  and  he  remained  bound  under  both  so 
far  as  the  government  and  the  surety  com- 
pany were  concerned.  This  latter  fact  prom- 
inently appears  in  the  release  contract,  and 
it  was  an  abundant  consideration  for  the 
$500  which  they  paid  Iiim  upon  a  final  set- 
tlement and  termination  of  their  relations 
with  blm  as  an  associate  under  the  original 
contract  The  opinion  of  the  learned  Judge 
of  the  lower  court  deals  somewhat  elaborate- 
ly with  this  phase  of  the  case,  and  we  quite 
agree  with  his  conclusion  that,  "on  May  26, 
1903,  Kelly  was  under  no  obligation  of  duty, 
contractual  or  otherwise,  to  the  defendants." 
And  this  Is  necessarily  the  end  of  the  con- 
tention that  Kelly  procured  the  contract  for 
a  share  in  the  profits  by  duress.  Being  un- 
der no  obligation  to  sign  the  May  &  Jekyll 
contract,  and  preferring  not  to  do  so  at  all, 
even  for  a  consideration,  there  Is  no  founda- 
tion upon  which  to  rest  any  claim  of  duress 
In  the  procurement  of  the  agreement  which 
he  now  seeks  to  enforce. 

[8]  What  has  been  said  to  show  that  there 
was  no  duress  upon  the  part  of  Kelly  prac- 
tically disposes  of  the  further  contention 
that  there  was  no  consideration  for  the  con- 
tract for  a  share  in  the  profits.  .With  ?<>, jp 


Digitized  by  VjUUV  I 


626 


91  SOUTHEASTERN  RBPOBTEB 


(Ta. 


obligation  apon  him  to  do  so,  be  signed,  at 
the  Instance  of  appellants,  and  with  little 
opportunity  for  deliberation,  an  Involved  and 
complicated  contract  with  May  &  Jekyll 
which  appellants'  counsel  insist  placed  him 
under  no  further  obligations  and  subjected 
him  to  no  further  risks  then  already  rested 
upon  him  by  virtue  of  the  government  con- 
tract and  bond,  and  which,  on  the  other  hand, 
counsel  for  appellee  insist  enhanced  and  add- 
ed very  materially  to  those  risks  and  obliga- 
tions. The  Judge  of  the  lower  court  took  the 
latter  view,  and  demonstrated  the  correctness 
of  it  in  a  partial  analysis  of  the  contract 
wliicti,  as  he  said,  might  have  been  still  fur- 
ther elaborated  in  vindication  of  his  conclu- 
sion. The  numerous  transactions  and  con- 
tracts involved  render  it  impossible,  in  an 
opinion  of  reasonable  length,  to  discuss  them 
all  in  any  great  detail,  and  it  must  suffice 
here  to  say  that  no  one,  without  obligation 
to  do  so  and  without  consideration  for  doing 
so,  cohld  have  been  expected  to  become  a 
partner  with  Cowardin  and  others  in  the 
May  &  Jekyll  contract,  and  that  there  were 
risks  and  obligations  Incurred  thereunder 
wtdch  were  different  from  and  in  addition  to 
those  imposed  by  the  original  contract  with 
the  government.  It  is  beside  the  mark  to 
argue  that  Cowardin  and  others  were  about 
to  faU,  that  their  failure  would  have  resulted 
in  loss  to  Kelly  imder  the  government  con- 
tract and  bond  by  which  he  was  still  bound, 
and  that  if  the  deal  with  May  &  Jekyll  suc- 
ceeded it  would  inure  to  Kelly's  benefit  If 
he  had  never  been  released  from  the  original 
contract,  he  could  not  hftve  been  compelled 
to  sign  a  second  one.  It  was  his  privilege  to 
choose  between  the  risk  of  this  first  loss  that 
seemed  to  face  him  and  a  second  one  which 
could  very  possibly  have  been  greater  than 
the  first.  Ills  signature  resulted  in  both  a* 
benefit  to  the  appellants  and  a  risk  to  him- 
self. "A  valuable  consideration  Is  a  benefit 
to  the  party  promising,  or  to  a  third  person 
at  his  request,  or  an  inconvenience,  loss,  or 
injury,  or  the  risk  of  it,  to  the  party  prom- 
ised."   4  Min.  Inst  pt  1,  p.  22. 

[7]  This  disposes  of  the  substance  of  all 
the  assignments  of  error,  except  one  which 
charges  that  the  court  erred  in  finding  that 
the  defendants  had  realized  profits  from  the 
contract  of  May  26, 1903.  That  contract  was 
an  Indirect  transfer  of  the  government  con- 
tract, and  contained  a  stipulation  that  if 
May  &  Jekyll  failed  to  carry  out  their  con- 
tract they  should  surrender  the  plant  upon 
specified  terms,  to  "the  parties  of  the  first 
part"  to  complete  the  work.  Kelly  was  one 
of  the  parties  of  the  first  part  He  was  not 
consulted  when  May  &  Jekyll  failed,  and  the 
plant  was  surrendered  to  Cowardin  and  oth- 
ers under  terms  whidi,  by  mutual  agreement 


were  different  from  those  originally  apetiSei 
for  the  surrender.  The  government  contract 
was  then  completed,  under  the  drcnmstanoes 
already  briefly  outlined,  and  appellants  real- 
ized a  profit  of  $66,000.  We  have  no  dif- 
ficulty in  holding  that  this  sum,  as  well  as 
any  net  amounts  they  may  have  realized 
whUe  May  &  Jekyll  were  doing  the  work, 
must  be  regarded  as  profits  "realized  by  the 
said  firm  In  the  matter  of  the  contract"  with 
May  &  JekylL  AppeUants  insist  that  this 
sum  was  profit  from  the  government  contract, 
and  not  from  the  May  &  Jekyll  contract 
which  failed  of  completion.  The  argument 
proves  too  mndi.  A  primary  contention  of 
the  appellants  is  that  it  was  the  duty  of 
Kelly  to  sign  the  May  &  Jekyll  contract,  since 
that  contract  provided  a  means  of  rescuing 
the  parties  from  financial  ruin;  and,  as  a 
matter  of  fact,  it  was  a  very  important  fac- 
tor in  the  final  completion  of  the  government 
contract  We  have  seen  that  Kelly  was  un- 
der no  duty  to  sign  the  agreement  but  it  can 
hardly  be  consistently  argued  that  profits 
which  his  signature  to  the  May  &  Jekyll  con- 
tract made  pos^ble  were  not  in  the  contem- 
plation of  the  parties  as  profits  "realized 
from  the  matter  of  that  contract  The 
lower  court  disposed  of  this  question  aa  fol- 
lows: 

"As  to  whether  there  were  any  profits:  The 
defendants  did  make  gains  or  profits  to  the 
amount  of  a  large  sum;  that  these  gains  were 
profits  arising  frran  the  contract  has  been  de- 
cided by  the  Court  of  Appeals,  District  of  Co- 
lumbia, and  by  the  Supreme  Court  of  tho  United 
Slates,  where  the  May  26,  1903,  contract  was  up 
for  consideration,  see  the  case  of  Sand  B^tra- 
tion  Corporation  v.  Cowardin,  29  App.  D.  C. 
571,  and  the  same  case,  213  U.  S.  660,  29  Sap. 
Ot  600,  63  L.  Ed.  83a" 

It  is  quite  true  that  Kelly  was  not  a  party 
to  the  litigation  between  Cowardin  &  Go. 
and  the  Sand  Filtration  Corporation  in  the 
federal  courts,  and  that  the  issues  there  were 
different  from  those  in  the  Instant  case;  but 
it  is  apparent  from  the  opinion  of  the  Court 
of  Appeals  of  the  District  of  Columbia  and 
of  the  Supreme  Court  of  the  United  States, 
cited  above,  that  both  courts  regarded  tbe 
profits  realized  by  Cowardin  &  Co.  as  having 
been  an  outgrowth  of  the  May  &  Jekyll  con- 
tract Nor  do  we  see  how  they  could  be 
othervrise  regarded.  The  chief  conddeiatlon 
for  the  $65,000  paid  by  the  Sand  FUtratlon 
Corporation  was  the  plant  and  equipment 
acquired  from  May  &  Jekyll;  and  It  was  by 
virtue  of  the  contract  with  them  that  tbe 
appellants  finally  secured  the  performance 
of  the  contract  with  the  government 

Tbe  decree  of  the  (dianbery  court  in  our 
opinion,  was  tigbt  In  aU  respects,  and  It  most 
be  afBrmed. 

Affirmed. 
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(120  Va.  678) 

WHJLIAMS  T.  BOND  et  aL 

(Supreme  Coart  of  Appeals  of  Virginia.    March 

15,  1917.) 

1.  Tbusts  9=3244 — Death  ov  Trubtsk — Du- 
ties OF  SbcEOUTOB. 

The  executor  of  a  deceased  person  who  dur- 
ing his  life  was  charged  with  execution  of  a 
trust,  which  trust  in  part  remained  unexecuted 
on  his  deatli,  has  the  duty  under  Code  1904,  g 
3419,  of  completing  the  execution  of  tlie  trust. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  !  351.] 

2.  Tbtistb  «=al78— Death  or  Tbttbteb— Du- 
ties or  ExBciTTOB— Actions. 

Such  executor  therefore  could  properly  bring 
suit  to  determine  and  construe  the  conditions  of 
the  will  creating  the  trust  where  difference  of 
opinion  arose  between  him  and  the  beneficiaries 
of  the  trust  as  to  the  respective  rights  of  the 
parties. 

(Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  232.] 

3.  Trusts  «=>316(1)— Compensation  of  Trus- 
tee—Wills— Constbuction. 

Notwithstanding  the  will  named  an  executor 
and  provided,  "I  give  my  said  executor  the  sum 
of  $500  as  compensation  for  his  services,"  after 
having  created  a  trust  placing  the  executor  in 
charge  thereof,  he  could  collect  a  commission  of 
5  per  cent,  on  the  first  $300  and  2  per  cent,  on 
the  remainder  of  the  trust  fund,  which  consisted 
of  banlc  stock,  when  he  transferred  it  to  himself 
OS  trustee,  and  further  5  per  cent,  on  dividends 
paid  by  him  under  the  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §S  445-464.] 

4.  Tkusts    <8=a816(2)— Ooupknsation— Wnxs 
— Constbuotioh. 

In  such  case,  where  the  value  of  the  stock 
was  greatly  enhanced  during  the  trust  period, 
the  executor  was  entitled  to  compensation  only 
on  the  basis  of  its  value  when  it  came  into  his 
hands,  and  not  its  value  at  the  end  of  the  trust 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ii  455-459.] 

5.  Tbusts  «=»178  —  Executioh  —  AcmoN  — 
Costs  and  Fees. 

Where  an  executor  and  trustee  died,  and  his 
executor,  being  charged  under  Code  1904,  § 
3419,  with  executing  the  trust  brought  suit  to 
determine  the  rights  of  the  parties  and  his  own 
compensation,  he  was  entitled  to  his  costs  and 
a  reasonable  attorney's  fee. 

[E^d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  232.] 

Appeal  from  Circuit  Court,  Orange  County. 

Suit  by  Lewis  C.  Williams,  as  executor  of 
John  G.  WUllams,  deceased,  against  Bobert 
L.  Bond  and  others.  From  the  decree  ren- 
dered, the  complainant  appeals.  Amended 
and  affirmed. 

Thomas  W.  Bond,  a  prosperous  citizen  of 
Orange  county,  died  on  January  1,  1904,  leav- 
ing a  will  whereby  be  provided  for  the  divi- 
sion of  his  large  and  varied  estate  among  his 
several  children  and  grandchildren.  The  fol- 
lowing provisions  in  his  wUl  are  pertinent  to 
this  controversy: 

"Third.  I  give  and  devise  to  said  John  G.  Wil- 
lianas,  in  trust,  my  one  hundred  shares  of  stock 
in  the  State  Bank  of  Orange,  Orange,  Virginia, 
to  bo  held  by  him  for  ten  years  from  the  date 
of  my  death  and  the  dividends  on  said  bank 
stock  for  ten  years  are  to  be  paid  one-fifth  to 


each  of  my  five  children.  •  •  •  At  the  end  of 
■aid  ten  yean  from  my  death  I  give  and  devise 
said  hundred  shares  of  stock  to  be  equally  di- 
vided among  my  five  children,  if  living,  and  the 
descendants  of  any  of  them  that  may  be  dead. 

*  *  *  Elach  one  of  my  said  children  is  to 
have  the  right  during  the  said  ten  years  to 
represent  twenty  shares  of  said  bank  stock,  and 
to  vote  such  shares  at  all  the  meetings  of  the 
stockholders  of  the  said  bank." 

"Lastly,  I  nominate  and  appoint  John  G.  Wil- 
liams, of  Orange  county,  Virginia,  executor  of 
this  my  last  will  and  testament,  and  request 
the  court  in  which  it  may  be  probated  to  per- 
mit him  to  qualify  without  being  required  to 
give  security.  I  give  my  said  executor  the  sum 
of  $500.00  as  compensation  for  liis  services." 

Codicil  No.  1: 

"I,  Thoa.  W.  Bond,  do  make  this  codicil  to  my 
last  will  and  testament  bearing  date  March 
11th,  1900;  I  hereby  request  my  children  to 
whom  I  have  given  my  stock  in  the  State  Bank 
of  Orange,  Orange,  Virginia,  to  so  vote  said 
stock  that  John  O.  Williams  shall  hold  the  place 
in  said  bank  now  held  by  me,  and  I  request  that 
said  John  G.  Williams  to  accept  and  hold  said 
positions  during  the  ten  years  said  stock  is  to  be 
held  by  him  in  trust" 

Codicil  No.  2,  clause  3: 

"The  State  Bank  of  Orange  having  been  con- 
verted into  the  National  Bank  of  Orange,  Vir- 
ginia, I  hereby  give  and  bequeath  my  one  hun- 
dred and  twenty-six  shares  of  stock  in  the  said 
National  Bank  to  John  O.  Williams,  in  trust, 
to  be  held  and  disposed  of  by  him,  to  the  same 
Iiarties,  and  in  the  same  proportions,  as  the  one 
hundred  shares  of  stock  were  disposed  of,  un- 
der the  third  clause  of  my  said  last  will  and  tes- 
tament •  •  •  I  hereby  make  the  same  re- 
quest of  my  children  in  reference  to  said  stock 
as  was  made,  in  the  first  codicil  to  my  said 
will,  in  reference  to  the  one  hundred  shares  of 
stock  in  the  State  Bank  of  Orange." 

The  will  and  the  codicils  were  all  wholly 
In  the  handwriting  of  John  G.  Williams,  who 
had  been  for  years  prior  to  the  death  of  Thos. 
W.  Bon'd  his  legal  adviser  and  intimate  per- 
sonal friend,  and  who  on  January  4,  1904, 
four  days  after  the  death  of  Thos.  W.  Bond, 
qualified  thereunder  as  his  executor. 

Within  a  few  months  after  his  qualiflcatiou 
as  executor,  John  G.  Williams  filed  his  bill  in 
equity  In  the  circuit  court  of  Orange  county, 
asking  the  advice  and  direction  of  the  court 
ui)on  certain  questions  which  affected  the  dis- 
tribution of  the  estate,  and  which  he  was  un- 
willing to  decide  upon  his  own  responsibil- 
ity. To  this  bUl  all  the  parties  interested 
were  made  parties,  and  the  prayer  of  the  bill, 
inter  alia,  was : 

"That  the  court  construe  the  will  and  instruct 
complainant  in  the  due  execution  of  the  will, 

•  •  •  and  for  all  other  relief,  both  general 
and  special,  as  is  consistent  with  equity  aud  the 
nature  of  the  case  requires." 

The  cause,  under  the  style  of  WiUiams, 
Executor,  v.  Bond,  was  regularly  matured, 
and  In  November,  1904,  a  decree  was  entered 
therein  which,  among  other  things,  directed 
that  the  executor  should  settle  his  accounts 
before  a  commissioner  of  the  court  These 
accounts  were  fully  Inquired  into  and  report- 
ed upon  accordingly,  and  In  November,  1907, 
a  decree  was  entered  which  confirmed  a  final 
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report  of  tbe  commissioner,  recited  a  foil 
and  complete  settlement  of  the  estate  by  the 
executor,  and  ordered  that  the  canse  be 
stricken  from  the  docket. 

From  the  executor's  accounts,  approved, 
and  settled  as  set  out  above,  it  appeared  that 
tbe  executor  bad  turned  over  to  himself  as 
trustee  the  bank  stock  mentioned  in  the  will 
and  codicils,  treating  it  as  cash  at  a  valua- 
tion of  $22,680,  and  had  paid  himself  as  com- 
mission thereon  tbe  sum  of  $462.60,  being  6 
per  cent,  on  the  first  $300  thereof  and  2  per 
cent  on  the  residne ;  and  It  further  appears 
from  the  record  in  the  instant  case  that  the 
executor  also  paid  himself  a  commission  of 
5  per  cent  upon  most,  but  not  upon  all,  of  the 
dlvfdends  actually  paid  out  by  the  bank  semi- 
annually to  the  beneficial  owners  of  this 
stock  held  in  trust  by  him. 

John  O.  Williams  was  already  a  stockhold- 
er, and  was  elected  a  director  and  president 
of  the  bank  within  a  few  weeks  after  the 
testator's  death,  holding  these  positions  until 
his  own  death  occurred  in  September,  1911. 
His  salary  during  this  period  was  $100  per 
year.  His  Influence  and  counsel  were  valua- 
ble assets  to  the  bank,  but  his  office  was  an 
inactive  one,  and  his  duties  do  not  appear  to 
have  been  much  more  onerous  or  exacting 
than  those  of  the  other  directors  who  served 
without  salary.  The  stock  of  the  bank  was 
worth,  according  to  its  book  value,  $181.62 
per  share  when  Mr.  Williams  was  made  pres- 
ident, and  $333.79  per  share  in  January,  1914, 
at  the  expiration  of  the  period  fixed  in  the 
will  for  the  stock  to  be  held  in  trust.  The 
record  does  not  disclose  exactly  what  its  val- 
ue was  when  Mr.  WllUams  died. 

Lewis  G.  Williams  qualified  as  the  execu- 
tor of  John  G.  Williams  in  October,  1911.  In 
the  early  part  of  1915  he  brought  the  instant 
suit  The  bill  reviews  the  transactions  of 
John  G.  Williams  as  executor  of  Thos.  W. 
Bond's  estate.  Shows  that  the  bank  stock  is 
In  the  possession  of  the  complainant  that  he 
has  been  holding  it  as  trustee  since  the  death 
of  John  G.  Williams,  that  the  ten-year  period 
has  expired,  that  the  stock  should  now  be 
distributed  among  the  parties  entitled  there- 
to, asks  for  Instructions  from  the  court  In 
regard  to  it  and  then  proceeds  to  make  the 
following  allegations,  which  embody  the  gist 
of  the  present  controversy,  to  wit : 

"That  the  said  bank  stock  was  not  intended 
and  should  not  have  constituted  a  part  of  tlie 
estate  administered  by  the  executor,  John  G. 
Williams,  but,  by  the  terms  and  effect  of  the  will 
of  tne  Raid  Bond,  was  intended  as  a  separate 
trust  estate,  to  be  managed  independent  of  the 
executorship,  an  account  of  which  was  not  nec- 
essary for  the  settlement  of  the  executorial  ac- 
counts. 

"That  the  said  John  G.  yniliams,  by  mistake 
in  settling  his  acconnts  as  executor  on  March 
6,  1905,  before  William  C.  Williams,  commis- 
sioner in  chancery  of  the  circuit  court  of  Orange 
county,  in  the  cause  of  Bond,  ex'r,  v.  Bond,  etc., 
credited  the  estate  of  Thomas  W.  Bond  with  the 
then  value  of  the  bank  stock,  to  wit,  $22,680, 
and  charged  the  estate  of  said  Bond  in  the 
same  account,  with  a  like  amount  and  with  the  I 


sum  of  $462.60.  'John  O.  Williama,  trustee's 
commission  on  $22,680.' 

"That  notwithstanding  such  erroneous  and 
mistaken  view  of  his  rights  by  John  G.  Wil- 
liams, executor,  your  complainant  is  advised  and 
believes  that  he  is  entitled  to  5  per  cent,  com- 
mission on  the  value  of  the  said  128  shares  of 
bank  stock  as  of  the  day  of  the  expiration  of  the 
trust,  to  wit,  on  the  sum  of  $42,057.60,  as  of 
the  31st  day  of  December,  1913,  being  ten  years 
f  r<Mn  the  date  of  the  death  of  the  said  Thomas 
W.  Bond  and  the  time  set  for  the  expiration  of 
the  trust 

"That  the  said  sum  to  which  complainant  is 
entitled  should  be  credited  by  the  sum  of  $462.- 
60,  heretofore  paid  to  John  G.  Williams,  ex- 
ecutor, as  per  the  account  of  William  C.  Wil- 
liams, commissioner  in  chancery,  above  refer- 
red to." 

The  bill  named  as  defendants  tbe  parties 
entitled  to  the  stock  and  set  out  the  shares 
therein  which  each  was  to  receive^  These 
defendants  demurred  to  the  bill,  and  also  an- 
swered, contesting  the  position  asserted  by 
the  complainant  averring  that  the  executor, 
John  G.  Williams,  was  not  entitled  to  any 
compensation  at  all  except  the  $500  mention- 
ed in  the  will,  and  that  he  had  Improperly 
paid  himself  commissions  on  the  bank  stock 
and  on  the  dividends  thereon.  They  claim- 
ed, therefore,  that  they  were  eitheri  entitled 
to  a  judgment  over  against  the  estate  of  John 
G.  Williams  for  the  aforesaid  commis^ons 
and  accrued  interest  or  to  have  the  court 
hold  that  tbe  suit  of  WllUams,  Ex'r,  r.  Bond 
was  a  final  and  complete  settlement  oonclo- 
sive  against  all  parties  thereto. 

The  cause  was  regularly  matured  upon  the 
pleadings  already  noted  and  upcHi  the  evi- 
dence produced  by  complainant  and  defend- 
ants, and  upon  a  hearing  Uie  circuit  court 
without  expressly  passing  on  the  demurrer, 
decreed: 

"That  Jno.  O.  WilUamt  executor  of  Thoa.  W, 
Bond,  had  the  right  to  charge  the  commissions 
ui>on  the  bank  stock  in  the  bill  and  proceedings, 
mentioned,  as  trustee,  as  per  his  settlement  in 
the  said  suit  of  Thos.  Bond's  Ex'r  v.  Bondj 
etc.,  to  wit,  the  sum  of  $462.60,  that  being  5 
per  cent  on  the  first  $300  and  2  per  cent,  on 
the  balance  $22,380,  of  the  then  value  of  the 
bank  stock  on  March  7,  1906,  and  that  the  said 
executor  was  also  entitled  to  a  5  per  cent 
commission  on  the  dividends  collected  on  the 
said  bank  stock  for  the  period  of  ten  years, 
and  no  longer,  the  limitation  of  his  trosteesliip 
under  the  will  of  Thos.  W.  Bond,  deceased,  or 
so  much  thereof  as  he  actually  collected  and 
that  the  residue  of  the  said  5  per  cent,  commis- 
sion on  such  dividends,  if  any,  should  l>e  paid 
to  his  executor,  and  doth  further  decide  and  de- 
cree that  the  said  executor  is  not  entitled  to  any 
commission  on  the  enhanced  value  of  the  said 
bank  stock  or  any  commission  on  the  dividends 
accruing  thereon  alter  the  expiration  of  the 
ten  years  aforesaid,  or  any  additional  commis- 
sion on  tbe  corpus  thereof. 

"The  court  doth  further  decree  and  order  that 
the  defendants  are  entitled  to  receive  from 
Lewis  O.  Williams,  executor  of  Jno.  G.  Wil- 
liams, as  aforesaid,  the  certificates  of  bank 
stock  in  the  bill  and  proceedings'  mentioned; 
and  the  court  doth  order,  adjudge,  and  decree 
that  the  said  Lewis  C.  Williams,  executor,  as 
aforesaid,  deliver  to  the  said  defendants  or  to 
Gordon  &  Gordon  and  Alex.  T.  Browning,  th^r 
attorneys,  the  said  certificates  of  the  said  shares 
of  stock,  to  be  divided  and  distributed  among 
the  said  defendants  in  accordance  witli  the  will 
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of  the  said  Thos.  W.  Bond,  deceased;  but  the 
said  stock  shall  not  be  delivered  until  the  said 
defendants  or  their  attorneys  pay  to  the  said 
executor  any  commissions  to  which  he  is  en- 
titled under  the  terms  of  this  decree,  if  any  such 
there  be,  the  court  being  of  the  opinion  that  it 
is  unnecessary  to  settle  any  further  accounts 
of  the  trusteeship  of  Jno.  G.  Williams,  deceas- 
ed, or  of  the  executor  of  the  said  trustee,  it  ap- 
pearing that  the  said  banli  stock  is  the  only 
unsettled  matter  of  the  said  Thos.  W.  Bond's 
estate. 

"And  it  is  further  ordered  and  decreed  that 
the  said  defendants  recover  against  the  plain- 
tiff their  costs  in  this  behalf  expended." 

From  this  decree  Lewis  O.  Williams,  execu- 
tor obtained  thlii  appeal. 

Williams  &  Mullen,  of  Richmond,  and 
Shaelvelford  &  Shackelford,  of  Orange,  for 
appellant.  A.  T.  Browning,  of  Orange,  and 
Gordon  &  Gordon,  of  Louisa,  for  appellees. 

KELLT,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  first  question  confronting 
-as  arises  upon  the  contention  of  the  appel- 
lees that  the  appellant's  bill  should  have 
been  dismi^ed  on  demurrer,  and  that  there- 
fore he  has  no  standing  whatever  In  this 
court.  Treating  the  demurrer  as  having  been 
overruled  by  implication,  we  are  of  opinion 
that  the  bill  contained  matter  sufficient  to 
warrant  the  court  in  entertaining  the  cause. 
The  stock  was  in  the  possession  of  John 
G.  Williams  at  the  time  of  his  death,  and 
was  held  by  him  upon  a  trust  which  vest- 
ed In  bim  no  discretion  as  to  the  time  or 
manner  of  its  disposition.  This  being  true, 
Lewis  C.  Williams,  under  the  provisions  of 
section  3419  of  the  Code,  was  charged  with 
the  duty  of  "executing  the  trust  or  so  much 
thereof  as  remained  unexecuted."  There 
was  a  wide  difference  of  opinion  between 
him  and  the  owners  of  the  stock  as  to  what 
were  tbe  rights  of  his  own  testator  in  the 
matter  of  compensation;  and  the  facts  as 
developed  left  the  circuit  court,  properly 
as  we  think,  to  sustain  in  a  limited  measure 
the  view  for  which  he  contended.  The  sub- 
ject of  the  suit  was  in  the  nature  of  a  final 
accounting  and  settlement  upon  a  trust  fund, 
involving  disputed  claims,  and  the  complain- 
ant followed  a  recognized  and  approved  prac- 
tice in  seeking  the  aid  and  advlc^  of  a  court 
of  equity. 

[3]  The  next  and  principal  question  is 
whether  John  6.  Williams  was  entitled,  as 
trustee,  to  any  compensation  in  addition  to 
the  $500  provided  for  in  the  will  as  com- 
pensation for  his  services  as  executor,  and,  if 
so,  how  much.  The  circuit  court  held  that 
he  was  entitled  to  such  additional  compen- 
sation, and  limited  the  amount  to  the  com- 
mission previously  collected  on  that  accoiuit 
by  Mr.  Williams,  or  ills  estate,  plus  5  per 
cent,  on  the  dividends  which  accrued  and 
were  paid  on  the  stock  during  the  trust 
period  of  ten  years  and  from  which  no  trus- 
tee's commissions  were  deducted.  This,  In 
our  view  of  the  case,  was  correct 

When  a  testator  fixes  the  compensation  for 
an  executor  or  trustee  under  his  wlU,  and 


the  executor  or  trustee  named  therein  ac- 
cepts the  appointment,  he  is  entitled  to  as 
much  and  Is  limited  to  as  little  as  tbe  tes- 
tator has  fixed.  In  cases  where  the  lan- 
guage of  the  testator  is  susceptible  of  more 
than  one  construction,  tbe  question  becomes 
one  of  interpretation  which  tbe  courts  must 
settle  by  ascertaining  the  probable  inten- 
tion and  understanding  of  the  parties. 
Where  no  compensation  at  all  Is  named  In 
the  will,  the  mle  is  that  the  allowance  shall 
be  reasonable,  being  usually  6  per  cent,  on  re- 
ceipts, subject  to  increase  or  reduction  of  this 
rate  under  peculiar  circumstances.  These 
propositions  are  not  controverted  and  are 
well  settled.  Code,  S  2695 ;  Darling  v.  Cum' 
mlng,  Ul  Va.  637,  C9  S.  B.  940;  Allen  v. 
Virginia  Trust  .Co.,  116  Va.  319,  82  S.  E.  104 ; 
11  Am.  &  Eng.  Bncy.  L.  pp.  1304,  1305.  Ap- 
plying them  to  the  instant  case,  there  is 
room  for  the  contention  that  the  testator  in- 
tended the  sum  of  $500  to  cover  all  the  serv- 
ices of  Mr.  Williams  imposed  upon  bim  by 
the  will,  but  we  cannot  say  that  this  con- 
tention is  clearly  correct,  even  upon  the  face 
of  the  will  and  uninfluenced  by  the  Inter- 
pretation which  Mr.  Williams  placed  upon 
it  This  interpretation  by  him  is  entitled 
to  no  small  consideration.  He  is  shown  to 
have  been  a  lawyer  of  experience  and  ability, 
and  a  man  of  high  character.  He  was  the 
trusted  friend  and  adviser  of  the  testator, 
and  prepared  the  will  himself.  It  does  not 
seem  improper  In  these  circumstances,  and 
in  the  abi^nce  of  any  Indication  to  tbe  con- 
trary, to  assume  that  Mr.  Williams  correct- 
ly construed  the  will  when  he  charged,  as 
trustee,  compensation  in  addition  to  what 
was  allowed  him  as  executor,  and  that  In 
doing  so  he  fixed  a  reasonable  sum.  It  seems 
to  us  just  and  right,  upon  the  face  of  the 
record  before  us,  to  attribute  to  him  a  cor- 
rect understanding  of  tbe  purpose  of  the 
testator  and  a  faithful  compliance  therewith. 
It  was  clearly  his  Idea  that  he  was  entltlec! 
to  a  commission  upon  the  corpus  of  the  fund 
represented  by  the  bank  stock,  but  not  as 
much  as  5  per  cent.  He  therefore  collected 
the  much  smaller  sum  of  $462.60.  It  was  also 
clearly  his  idea  that  upon  the  smaller 
amounts  of  the  semiannual  dividends  he 
should  receive  a  commission  of  5  per  cent, 
straight,  and  this  he  collected  upon  most  of 
them.  All  this  seems  fblr  and  reasonable, 
and  not  at  all  out  of  accord  with  the  proD- 
able  Intention  of  the  testator  as  Indicated 
by  the  terms  of  his  will.  In  other  words, 
what  would  appear  to  be  the  correct  in- 
terpretation of  the  will  has  been  put  into 
practical  efi'ect  by  the  man  whom  the  testator 
trusted  with  Its  preparation  and  execution. 
We  cannot  agree,  therefore,  either  with 
the  contention  of  the  appellant  that  Mr.  Wil- 
liams proceeded  upon  an  "erroneous  and  mis- 
taken view  of  Us  rights,"  and  charged  too 
lltUe,  or,  on  the  other  band,  with  the  ap-  ■ 
pellees'  contention  that  he  was  entitled  to 
no  compensation  at  all  as  trustee;  but  we  ^ 
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are  of  opinion,  as  the  drcnlt  court  evidently 
was,  that  the  Intention  of  the  testator  will 
probably  be  carried  out  and  that  substantial 
justice  will  be  done  by  adopting  the  view  up- 
on which  Mr.  Williams  undoubtedly  acted. 

[4]  We  have  not  overlooked  the  claim  of 
the  appellant  that  there  should  be  a  further 
allowance  based  upon  the  Increased  value 
of  the  stock  as  of  the  end  of  the  ten-year 
period  covered  by  the  trust,  but  we  do  not 
think  there  is  any  substantial  foundation 
upon  which  to  rest  such  a  claim.  It  is  true, 
as  urged  by  appellant,  that  Mr.  Willlanui 
acted  as  counsel  and  as  president  of  the 
bank  at  a  small  salary,  but  be  was  acting 
along  with  the  other  officers  of  the  bani; 
for  the  benefit  of  other  stockholders,  includ- 
ing himself,  besides  the  Bond  estate;  and 
there  Is  every  reason  to  suppose  that  he  was, 
ad  far  as  he  desired,  master  of  the  situation 
and  received  a  salary  satisfactory  to  him- 
self. His  services  as  president  and  attor- 
ney were  chargeable  to  the  bank  as  a  whole, 
and  not  to  a  part  of  the  stock,  and  he  doubt- 
less fully  realized  and  acted  upon  this  prin- 
ciple. 

[5]  There  is  one  respect,  however,  in  which 
we  think  the  decree  of  the  lower  court  should 
be  amended.  The  trusteeship  having  regu- 
larly devolved  upon  the  complainant,  and 
this  suit  having  been  brought  in  good  faith 
and  upon  reasonable  occasion,  the  court 
should  have  awarded  the  complainant  bis 
costs  and  a  reasonable  allowance  as  an  at- 
torney's fee.  Cktchran  v.  Bichmond,  etc.,  Co., 
91  Va.  339,  341,  21  S.  B.  664 ;  Berkeley  &  Har- 
rison V.  Green,  102  Va.  378,  381,  46  S.  B. 
387;  Wilson  v.  Langhome,  105  Va.  64,  68, 
52  S.  m  841.  We  are  not  unmindful  that  it 
Is  somewhat  unusual  for  this  court  to  modi- 
fy a  decree  in  respect  to  costs,  and  allow- 
ances in  the  nature  of  costs,  while  affirming 
it  in  all  other  particulars.  DiUard  v.  Dillard, 
77  Va.  820;  Goodloe  v.  Woods,  115  Va.  540, 
551,  80  S.  B.  108.  As  Judge  Staples  said  in 
Wimblsh,  Assignee,  v.  Blanks,  Assignee,  76 
Va.  365,  369: 

"When  this  court  has  determined  that  the  de- 
cree of  the  lower  court  is  right  upon  the  merits, 
it  is  not  much  inclined  to  interfere  with  the  de- 
cision with  respect  to  the  costs,  unless  in  a 
case  of  palpable  error." 

The  present  case,  however,  appears  to  us 
to  fall  within  the  exception  expressly  recog- 
nized by  the  opinion  in  the  Wimblsh  Case 
and  the  other  cases  cited. 

We  deem  it  unnecessary,  under  the  drcum- 
stances  of  this  case,  to  remand  it  for  a  ref- 
erence upon  the  amount  to  be  allowed  as 
counsel  fees.  The  amount,  so  far  as  it  is  to 
be  paid  from  the  trust  fund,  should  not  be 
large.  There  was  reason  for  the  suit  but 
not,  as  we  think,  for  the  demand  over  which 
the  greater  part  of  the  controversy  was 
waged. 

The  decree  complained  of  will  be  amended 
by  directing  that  the  appellant  recover  of  the 


appellees  his  costs  In  the  lower  court,  that  he 
be  allowed  the  sum  of  $150  as  an  attorney's 
fee,  and  that  the  bank  stock  shall  not  be  de- 
livered by  him  to  the  appellees  until  they 
shall  have  been  paid  him,  in  addition  to  the 
conftnlsslonB  they  are  required  by  the  decree 
to  pay  him,  the  costs  and  allowance  herein 
awarded  him;  and,  as  thus  amended,  the  de- 
cree will  I>e  affirmed. 

We  are  unable  to  hold,  however,  that  he  is 
the  party  substantially  prevailing  upon  the 
appeal,  and  therefore,  under  the  mandatory 
terms  of  the  statute  (Code  {  3548),  the  costs 
In  this  court  must  be  awarded  to  the  appd- 
lees. 

Amcmded  and  affirmed. 

030  Ta.  tfS) 
COLLIEE  V.  mDEN. 

(Supreme  Court  of  Appeals  of  Vh-giula.    March 
16,  1917.) 

X  BOUNDABIES  «=330  —  PeTITIOK  TO  DeTEB- 

MiNB— Pasties— Statutb. 
Under  Acta  1912,  p.  133,  providing  that  any 
person  having  an  interest  in  realty,  on  petition 
filed  m  the  court  which  would  have  jurisdiction 
m  an  action  of  ejectment,  shall  have  the  right 
to  have  ascertained  and  designated  the  true 
boundary  Unes  as  to  one  or  more  of  the  coter- 
minous landowners,  and  that  all  persons  inter- 
posed in  coterminous  real  estate  shall  be  made 
parties  to  the  petition,  parties  entitled  in  fee  in 
remainder  to  the  land  in  which  petitioner  for  as- 
certainment of  boundaries  owned  only  a  life 
estate  were  necessary  parties  to  the  proceeding, 
and  should  have  been  made  parties  plaintiff  or 
defendant  to  the  petition, 

[Ed,  Note,— For  other  cases,  see  Boundaries, 
Cent.  Dig,  {  144,] 

2,  Jury  <©=»25(2)— Waiver— Stattjtk, 

By  provision  of  PoUard's  Code  1914,  {  3166, 
a  trial  by  jury  is  waived  if  neither  plaintiff  nor 
defendant  demands  it 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig,  §§  155,  156,] 

3.  JUBY   «=S>19(14)  —  PKTITIOH    to    DETEBinNB 

Boundaries— Statute. 
Acts  1912,  p.  133.  providing  that  trial  by 
jury  of  a  petition  to  determine  boundaries  may 
be  waived  by  consent  of  parties,  requires  a  trial 
by  jury  in  each  case  arising  under  it,  unless  such 
trial  is  waived  by  the  consent  of  parties  plain- 
tiff and  defendant, 

[Ed,  Note.— For  other  cases,  see  Jury,  Cent, 
Dig,  i  123,] 

Appeal  from  Circuit  Court,  Greene  County. 

Petition  for  ascertainment  of  boundaries  by 
Hiram  Hiden  against  Sallie  Collier.  From 
a  decree  for  plaintiff,  defendant  appeals. 
Reversed. 

John  S.  Chapman,  ot  Stanardsville,  for 
appellant,  B,  M,  Averlll,  of  Stanardsville, 
for  appellee, 

SIMS,  J.  This  case  involves  a  proceeding 
by  petition  to  have  ascertained  and  designat- 
ed by  the  court  the  true  boundary  lines  of 
real  estate  under  Acts  of  Assembly  1912,  p, 
133, 

The  appellee  was  plaintiff  and  the  appel- 
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lant  defendant  In  the  court  below,  herdnaft^ 
er  referred  to  as  plaintiff  and  defendant 

The  proceeding  was  erroneously  had  on  the 
chancery  side.  Instead  of  the  law  side,  of  the 
court,  as  the  statute  provides,  but  In  the  view 
we  take  of  the  case  It  Is  not  necessary  to  con- 
sider the  rffect  of  that  upcHi  the  validity  of 
the  process  or  otherwise. 

There  was  no  appearance  by  the  defendant 
until  after  final  order  or  decree  In  the  ease. 

The  plalntUI  was  the  owner  of  a  life  estate 
only  In  his  real  estate ;  his  wife  and  children 
being  entitled  thereto  In  remainder  In  fee. 
The  latter  were  not  made  parties  to  the  pro- 
ceeding. 

Trial  by  Jury  was  not  waived  "by  consent 
of  parties,"  and  the  court  below  disposed  of 
the  case  without  a  trial  by  jury. 

There  are  five  assignments  of  error  In 
the  petition  before  us  praying  that  a  new 
trial  be  awarded,  only  two  of  which  need 
be  considered,  which  are  In  effect  as  fol- 
lows: 

First  That  the  statute  aforesaid  requires 
that  all  persons  Interested  In  the  cotermin- 
ous real  estate  shall  be  made  parties  to  the 
l>etltlon,  and  that  therefore  the  wife  and 
children  of  the  plaintiff  were  necessary  par- 
ties to  the  proceeding,  being  the  owners  In  re- 
mainder In  fee  of  the  land  In  which  the  plain- 
tiff owned  a  Ufe  estate  only.  It  Is  not  denied 
that  the  plalntUI,  as  life  tenant  could  alone 
me  his  petition,  but  It  is  alleged  that  under 
tbe  statute  he  shond  have  either  had  the  re- 
maindermen unite  with  him  as  plaintiffs  or 
have  made  them  defendants. 

Second.  That  the  said  statute  provides  that 
"the  trial  by  Jury  may  be  waived  by  consent 
of  parties";  that  without  such  consent  the 
questions  Involved  must  be  tried  by  a  Jury; 
that  the  record  shows  no  consent  of  parties 
to  waive  a  trial  by  jury,  and  hence  the  final 
order  or  decree  in  the  case  was  void  for  lack 
of  jurisdiction  In  the  court  to  enter  it 

We  will  consider  these  assignments  of  error 
in  their  order  as  stated  above. 

The  statute  In  question  is  as  follows: 

"1.  Be  it  enacted  by  the  General  Assembly 
of  Virginia,  that  any  person  having  an  interest 
in  real  estate  upon  petition  filed  in  the  court 
which  would  have  jurisdiction  in  an  action  of 
ejectment  concerning  such  real  estate,  shall  have 
the  right  to  have  ascertained  and  designated  by 
the  said  court,  the  true  boundary  line  or  lines 
to  such  real  estate  as  to  one  or  more  of  tbe  co- 
terminous landowners.  All  persons  interested  in 
the  coterminous  real  estate  shall  be  made  parties 
to  the  said  petition  which  shall  be  matured  for 
hearing  as  provided  for  maturing  an  action  of 
ejectmeat,  except  that  it  shall  not  be  necessary 
to  serve  a  copy  of  the  i>etition. 

"The  trial  ^all  be  conducted  as  other  trials 
at  law  and  the  same  rules  of  evidence  shall  ap- 
ply and  the  same  defenses  may  be  made  as  in 
other  actions  at  law;  the  trial  by  jury  may  be 
waived  by  consent  of  parties,  the  judgment  of 
the  court  shall  be  recorded  in  the  common  law 
order  book  and  in  the  current  deed  book  of  the 
court,  and  indexed  in  the  name  of  the  parties 
to  the  petition.  The  court  may  upon  applica- 
tion of  either  party  to  the  petition,  by  order  in 
term  time  or  in  vacation,  direct  such  survey  or 
surveys  to  be  made  as  may  be  deemed  neces- 


sary. The  judgment  of  the  conrt_  shall,  unless 
reversed,  forever  settle  and  determine  and  desig- 
nate the  true  boundary  line  or  lines  in  question, 
and  be  binding  upon  the  parties  to  such_  petition, 
their  heirs,  devisees  and  assigns.  The  judgment 
of  the  court  shall  be  subject  to  the  review  by  the 
supreme  court  of  appeals  of  the  state  upon  writ 
of  error." 

First,  with  respect  to  the  first  assignment 
of  error  above  mentioned. 

[1]  We  are  of  opinion  that  this  assignment 
is  well  taken.  The  statute.  It  Is  true,  allows 
"any  person  having  an  interest  in  real  es- 
tate" to  file  the  petition  provided  for  thereby; 
but  it  further,  in  express  terms,  provides 
that: 

"All  persons  interested  in  the  coterminous  real 
estate  shall  be  made  parties  to  the  said  petition. 
•    •    • " 

The  statute  Is  not  free  from  ambiguity 
with  respect  to  the  meaning  with  which  it 
uses  the  word  "coterminous"  In  the  sentence 
here  quoted,  in  view  of  its  use  of  the  same 
word  In  its  designation  of  "coterminous  land- 
owners" in  the  preceding  sentence.  The 
"landowners"  referred  to  in  the  former  sen- 
tence are  clearly  meant  by  the  statute  to  be 
the  owners  of  the  land  on  the  opposite  side 
of  the  boundary  line  from  tbe  plalntlfr,  to 
wit,  the  defendants  In  the  proceeding.  When 
the  statute,  however,  in  the  following  sen- 
tence, does  not  designate  those  who  shall  be 
made  parties  to  the  petition  as  all  "coter- 
minous landowners,"  but  "all  persons  inter- 
ested in  the  coterminous  real  estate,"  the 
language  would  seem  to  have  a  broader  mean- 
ing, and  to  include  the  owners  of  the  land 
on  both  sides  of  tbe  boundary  line  in  con- 
troversy, to  wit,  both  plalntlfts  and  defend- 
ants; and  in  view  of  the  policy  of  the  law 
and  of  this  statute  to  lessen  litigation,  we 
think  this  meaning  must  be  given  to  it 

We  are  therefore  of  opinion  that  the  said 
parties  entitled  in  fee  in  remainder  to  the 
land  in  which  the  plalntUI  owned  only  a 
life  estate,  were  necessary  parties  to  the 
proceeding  and  should  have  been  made  par- 
ties plaintiff  or  defendant  to  the  petition. 

Second,  with  respect  to  the  second  assign- 
ment of  error  above  mentioned. 

[2,  3]  It  is  true  that  the  statute  under  con- 
sideration provides  that  the  petition  "shall 
be  matured  for  hearing  as  provided  for  ma- 
turing an  action  of  ejectment,  except  that  it 
shall  not  be  necessary  to  serve  a  copy  of  the 
petition,"  and  that  'the  trial  shall  be  eon- 
ducted  as  other  trials  at  law.  •  •  • "  If 
the  statute  had  stopped  there  with  respect 
to  Its  provisions  touching  the  procedure  un- 
der it,  no  express  consent  of  both  plaintiff 
and  defendant  to  waiver  of  the  trial  by  Jury 
would  be  necessary;  for  in  other  trials  at 
law,  by  virtue  of  section  3166  of  the  Code  of 
Virginia  (Pollard's  Code  1904)  a  trial  by  Jury 
is  waived  if  neither  plaintiff  nor  defendant 
demand  such  triaL  But  the  statute  we  have 
under  consideration  does  not  stop  there,  but 
goes  on,  and  uses  different  language  from 
said  section  3166  with  «spect^t,jtt.^y^f^ 
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in which  the  trial  by  Jury  may  be  waived, 
namely,  It  provides  that  "the  trial  by  Ju- 
ry may  be  waived  By  consent  of  parties." 
(Italics  supplied.)  We  must  interpret  the  lan- 
guage of  the  Legislature  as  we  find  it  and 
give  some  meaning  to  this  further  provision 
of  the  statute.  In  doing  so  we  cannot  es- 
cape the  conclusion  that  tlie  statute  requires 
a  trial  by  jury  In  every  case  arising  under 
it  unless  such  trial  Is  waived  by  the  consent 
of  parties  both  plaintiff  and  defendant. 

We  are  therefore  of  opinion  that  this  as- 
signment of  error  is  also  well  taken. 

For  the  foregoing  reasons,  the  order  or  de- 
cree complained  of  muSt  be  set  aside  and  an- 
nulled, and  a  new  trial  granted. 

Reversed. 


(120  Va.  665) 

VIRGINIA  BY.  &  POWER  CO.  v.  GOR- 

SUCH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
15,  1917.) 

1.  Tbiax    «=»(59— Rbopenino    Casb— Discre- 
tion OF  Court. 

Reopening  the  case  to  take  additional  testi- 
mony inadverteutl:^  omitted  being  within  the 
trial  court's  discretion  and  not  reviewable  unless 
arbitrarily  exercised,  it  was  proper,  in  action 
against  street  railway  for  injuries  to  automobile 
passenger,  to  permit  reopening  the  passenger's 
case  to  show  ownership  of  the  street  car  which 
struck  the  automobile. 

[Ed.  Note.— For  other  cases,  see  Trial,  Crait. 
Dig.  K  164,  165.1 

2.  Neglioence  ®=3030— Imputed  Conteibxj- 
TORY  Negligence. 

That  the  wife  owned  an  automobile  which 
she  sent  to  another  city  for  her  husband  to  use, 
and  onher  casual  visit  to  the  city,  while  riding 
with  him  in  the  automobile,  it  was  struck  by 
a  street  car,  at  a  crossing,  while  she  was  engag- 
ed in  conversation  with  another  passenger  and 
exercising  no  control  over  its  operation,  did  not 
render  negligence  of  the  husband,  if  any,  im- 
putable to  her,  since  the  husband  was  in  effect 
her  bailee. 

[Ed.  Note. — ^For  other  cases,  see  NegUgraice, 
Cent.  Dig.  {  149.] 

Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  Mrs.  Sophia  Gorsuch  against 
the  Virginia  Railway  &  Power  Company. 
Judgment  for  complainant,  and  defendant 
brings  error.    AfBrmed. 

H.  W.  Anderson,  A.  B.  Oulgon,  and  Thos.  P. 
Bryan,  all  of  Richmond,  for  plaintiff  In  er- 
ror. J.  Kent  Rawley  and  M.  J.  Fulton,  both 
of  Richmond,  for  defendant  in  error. 

PRBNTIS,  3.  A  collision  occurred  at  the 
Intersection  of  Eighth  and  Grace  streets.  In 
the  city  of  Richmond,  on  the  night  of  Sep- 
tember 19, 1914,  between  11 :30  and  12  o'clock, 
between  a  west-bound  automobile  and  a 
north-bound  street  car  of  the  Virginia  Rail- 
way &  Power  Company.  The  occupants  of 
.  the  automobile  were  Mr.  Thomas  H.  Gorsuch ; 
bis  wife,  Sophia ;  and  their  friend,  Mr.  John 


F.  Stephenson.  The  front  part  of  the  auto- 
mobile was  seriously  damaged,  and  Mrs.  Gor- 
such was  injured. 

Mr.  Gorsuch  was  employed  by  the  Virginia 
Railway  &  Power  Company  to  do  some  work 
in  the  dty  of  Richmond  In  connection  with 
dismantling  certain  plants  on  Brown's  Island 
and  re-erecting  them  on  Belle  Isle.  His  wife 
lived  in  the  dty  of  Baltimore.  She  owned 
the  automobile  referred  to,  but  Mr.  Gorsuch, 
shortly  before  the  accident,  had  told  her  that 
he  had  so  far  to  walk  to  bis  work  It  would 
be  a  convenience  to  him  to  have  the  use  of 
the  automobile  In  Richmond,  and  she  had 
sent  it  to  him,  and  it  had  been  In  Richmond 
and  In  his  possession  for  about  a  week  be- 
fore the  date  of  the  accident.  On  the  after- 
noon of  the  day  of  the  accident,  Mrs.  Gor- 
such came  from  Baltimore  to  Richmond  for 
a  visit,  was  met  at  the  train  by  her  husband 
with  the  automobile,  and  after  a  pleasure 
ride  Mr.  Stephenson  was  invited  to  go  with 
them  to  a  local  hotel,  where  the  party  had 
something  to  eat  with  some  beer  (though 
there  is  no  suggestion  of  intoxication),  and 
after  watching  the  dancing  they  started  home 
about  11 :30  p.  m.  Within  one  square  after 
the  automobile  started,  the  collision  occurred. 
At  that  time  the  surface  of  Grace  street  was 
torn  up  because  the  company  was  relaying 
or  repairing  its  tracks  at  that  point  The 
excavations  made  it  necessary  to  provide  a 
temporary  crossing  over  the  tracks  at  the 
place  of  the  accident,  which  consisted  of  rail- 
road ties  laid  alongside  of  each  other,  mak- 
ing a  crossing  about  twelve  feet  wide. 

1.  One  of  the  errors  assigned  is  that  after 
the  evidence  had  been  concluded,  and  the  de- 
fendant company  had  demurred  to  the  evi- 
dence because  It  had  not  been  proved  that 
the  street  car  was  the  property  of  the  Vlr^ 
ginla  Railway  &  Power  Company,  although " 
the  plaintiff,  Mrs.  Gorsuch,  had  rested  and 
concluded  her  case,  after  the  statement  of 
the  grotmds  of  demurrer,  the  court  allowed 
her  to  reopen  the  evidence  and  prove  the 
ownership  of  the  street  car. 

[1]  There  is  no  merit  In  this  assignment 
At  that  stage  of  the  proceedings  they  were 
within  the  control  of  the  trial  court,  and 
it  was  the  duty  of  the  Judge  to  permit  the 
plaintiff  to  prove  a  fact  which  had  been  in- 
advertently omitted,  but  about  .which  there 
was  no  doubt  whatever.  Had  the  court  re- 
fused to  do  so,  It  would  have  been  reversible 
error.  Matters  of  this  sort  are  within  the 
discretion  of  the  trial  court  and  wUl  not  be 
reviewed  unless  such  discretion  is  exerdsed 
In  an  arbitrary  or  obviously  Improper  man- 
ner. N.  &  W.  Ry.  Co.  V.  Coffey,  104  Va.  670, 
51  S.  E.  729,  52  S.  E.  367 ;  Daniels  v.  Thacker 
Fuel  Co.  CW.  Va.)  90  S.  B.  841 ;  Bums  Bros. 
V.  Morrison,  36  W.  Va.  423, 16  S.  B.  62 ;  Cook 
V.  Raleigh  Lumber  Co.,  74  W.  Va.  503.  82 
S.  B.  327. 

[2]  2.  Another  error  assigned  Is  the  faihire 
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of  the  conrt  below  to  Instruct  tbe  Jury  that 
the  contributory  negligence  of  the  husband, 
Mr.  Gorsuch,  should  be  Imputed  to  Mrs.  Gor- 
.  such  in  bar  of  her  recovery. 

The  doctrine  of  imputable  negligence  h&a 
been  much  discussed,  and  the  books  are  full 
of  cases  dealing  with  the  question.  There 
are  some  conflicts  in  the  decisions,  but  it  may 
be  regarded  as  settled  by  the  overwhelming 
weight  of  authority  tliat  the  negligence  of 
the  driver  of  an  automobile  will  not  be  im; 
pnted  to  a  mere  passenger,  unless  the  pas- 
senger has  or  exercises  control  over  the 
driver.  Tbe  negligence  of  the  servant  is 
imputed  to  the  master,  because  the  master 
employs  and  can  discharge  the  servant  and 
direct  his  actions.  It  seems  to  be  well  settled 
that  the  negligence  of  a  husband  driving  an 
automobile  is  not,  as  a  general  proposition, 
imputable  to  his  wife  merely  because  of  the 
marital  relation;  nor  is  the  negligence  of 
the  driver  of  an  automobile  Imputable  to  his 
guest  merely  because  he  Is  riding  with  him 
by  invitation.  Anthony  v.  Klefner,  96  Kan. 
194,  150  Pac.  524,  U  R.  A.  1915F,  876,  Ann. 
Cas.  1916E,  268;  Ann.  Cas.  1912A,  649; 
Beading  Township  v.  Telfer,  57  Kan.  798,  48 
Pac.  134,  67  Am.  St.  Hep.  355;  110  Am.  St. 
Rep.  289;  Shultz  v.  Old  Colony  B.  Co.,  193 
Mass.  309,  79  N.  E.  873,  8  L.  R.  A.  (N.  S.) 
597,  118  Am.  St.  Rep.  502,  9  Ann.  Cas.  402; 
Wachsmith  v.  B.  &  O.  R.  Co.,  233  Pa.  465,  82 
Att  755,  Ann.  Cas.  1913B,  679;  St.  Louis  4 
8.  F.  B.  Co.  V.  Bell  (Okl.)  159  Paa  336. 

It  Is  earnestly  claimed,  however,  that,  be- 
cause of  the  fact  that  Mrs.  Gorsuch  owned 
the  automobile  Involved  In  this  collision,  none 
of  the  rules  above  stated  are  applicable  to 
this  case,  and  that  Mrs.  Gorsuch,  as  the  own- 
er of  the  machine,  had  such  control,  or  right 
of  control,  over  it  as  to  make  her  responsible 
for  the  negligence  of  her  husband. 

We  cannot  agree  with  this  suggestion. 
Mr.  Gorsuch  was  the  gratuitous  bailee  of  her 
automobile  and  had  been  for  a  week  before 
the  accident.  His  control  of  It  while  his 
wife  remained  In  Baltimore  was  as  absolute 
as  If  he  had  owned  tbe  machine,  and  the 
casual  visit  of  Mrs.  Gorsuch  to  Rldunond  did 
not  change  this  controL 

The  case  of  Hartfleld  ▼.  Roper  &  Newell, 
21  Wend.  (N.  T.)  615,  34  Am.  Dec.  273,  decid- 
ed in  1839,  Is  instructive.  Newell  had  de- 
mised his  team  for  a  term  of  two  years, 
which  had  not  expired  at  the  time  of  the  in- 
Jury,  to  liis  son-in-law  and  codefendent.  Ro- 
per. The  accident,  however,  occurred  when 
Newell,  the  owner  of  the  team,  was  riding  in 
tbe  vehicle,  and  the  court  acquitted  him  of 
responsibility  for  the  accident  upon  the 
gronnd  that  at  the  time  thereof  he  had  no 
control  over  the  team  and  could  not  be  made 
liable  without  proof  of  positive  and  active 
concurrence  In  the  injury,  quaintly  adding, 
"a  thing  for  which  there  is  no  pretense  in 
the  proof,  and  which  implies  a  barbarous 
temper,  which  the  law  cannot  presume  in 
any  one." 


This  appears  from  the  case  of  New  Jersey 
Electric  By.  Ca  v.  N.  X.,  L.  B.  &  W.  B.  Co., 
61  N.  J.  Law,  287,  41  AtL  1116,  43  L.  B.  A. 
849.  The  New  York,  Lake  Brie  &  Western 
RaUroad  Company,  the  owner  of  a  certain 
locomotive  and  cars  which  had  been  injured 
in  a  collision  between  such  locomotive  and 
an  electric  car  of  the  New  Jersey  Electric 
Railway  Company.  At  the  time  of  the  acci- 
dent the  locomotive  and  cars  of  the  plaintiff 
had  been  hired  by  the  day  and  from  day  to 
day  for  the  use  of  another  company,  the  New 
Tork  &  Greenwood  Lake  Railway  Company, 
which  latter  company  was,  with  Its  own  en- 
irineer,  fireman,  and  employes,  operating  the 
same  upon  its  own  roadbed  and  rails  at  the 
time  and  place  of  the  collision.  The  effort 
was  made  to  impute  the  negligence  of  the 
operating  company,  tbe  lessee,  to  the  New 
York,  Lake  Erie  &  Western  Railroad  Com- 
pany, the  owner  of  the  cars ;  but  the  court  re- 
fused to  take  that  view,  saying,  among  other 
things: 

"In  a  contract  of  bailment  of  things  for  hire, 
the  bailor  is  cot  responsible  to  a  third  party  for 
iDJuries  occurring  to  such  tiird  party  by  rea- 
son of  the  negligent  use  of  the  thing  hired  by 
the  bailee,  nor  for  the  negligence  of  the  servants 
of  tbe  bailee  in  respect  thereto.  The  bailee  does 
not  stand  in  the  place  of  the  bailor,  nor  repre- 
sent him  in  such  relation  as  to  render  the  bailor 
liable  for  such  injuries;  nor  are  the  servants 
of  the  bailee  the  servants  of  the  bailor,  or  in 
any  sense  acting  for  him:  and  tbe  contract  of 
bailment  is  in  so  far  entirely  an  independent  one, 
and  the  liabilities  of  tbe  bailor  and  bailee'  to 
third  parties  are  essentially  independent  of  each 
other.'' 

The  modem  and  better  doctrine  Is  that 
the  negligence  of  a  bailee  of  property,  over 
whom  the  bailor  Is  exercising  no  control  at 
the  time  of  the  Injury,  Is  not  imputable  to 
the  bailor.  Hence  a  livery  stable  keeper  is 
not  prevented  from  holding  a  railroad  com- 
pany liable  for  negligently  killing  a  horse 
because  the  negligence  of  tbe  hirer,  in  whose 
sole  control  the  animal  was,  contributed  to 
tbe  injury.  Gibson  v.  Bessemer  &  Lake  Erie 
R.  Co.,  226  Pa.  198,  75  Atl.  194,  27  L.  R.  A. 
(N.  S.)  690,  IS  Ann.  Cas.  535. 

Tbe  proposition  is  also  strengthened  by 
Sea  Insurance  Co.  v.  Vicksburg,  S.  &  P.  R. 
Co.,  159  Fed.  676,  86  C.  O.  A.  544,  17  L.  B  A. 
(N,  S.)  925;  Currle  v.  Consolidated  Hy.  Co., 
81  Conn.  383,  71  Atl.  356 ;  Ala.  G.  8.  R.  Co. 
V.  Olarke,  145  Ala.  459,  39  South.  816 ;  Van 
Zilc  on  Bailments  &  Carriers  (2d  Ed.)  1906, 
§119;  3R.C.  U147. 

We  know  of  no  reason  for  applying  a  dif- 
ferent rule  when  the  bailment  is  gratuitous. 

The  relation  of  Mrs.  Gorsuch  to  Mr.  Gor- 
such, under  the  circumstances  above  refer- 
red to,  was  that  of  bailor  to  bailee,  and,  un- 
til she  resumed  control  of  the  property,  the 
operation  of  the  car  was  as  completely  with- 
in his  control  as  if  he  had  been  the  fee-simple 
owner  thereof. 

Mrs.  Gorsuch,  at  the  time  of  the  accident, 
was  no  more  responsible  for  the  negligence  of 
her  husband  than  the  other  guest  who  was 
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riding  In  the  machine  was  responsible  there- 
for. In  order  to  defeat  her  recovery  In  this 
case,  It  would  be  necessary  to  prove  that  she 
was  herself  guilty  of  some  negligence.  This* 
the  record  falls  to  show.  She  was  on  the 
front  seat,  on  the  side  of  the  automobile  from 
which  the  street  car  was  approaching,  half 
turned,  so  that  she  could  not  see  the  ap- 
proaching street  car,  talking  from  time  to 
time  to  their  guest,  Stephenson.  This  con- 
duct was  perfectly  natural  and  such  as  Is 
demanded  by  the  ordinary  rules  of  courtesy. 
She  had  no  reason  to  distrust  her  husband's 
skill  or  carefulness,  and,  notwithstanding  the 
advances  made  by  modem  women  towards 
political  and  economic  independence  of  man, 
it  still  remains  true  that  the  normal  woman 
married  to  the  normal  man  recognizes  the 
obligation  of  obedience  contained  in  the  mar- 
riage vow,  and  observes  the  Pauline  injunc- 
tion to  remain  subject  to  her  husband,  as 
is  suggested  in  Reading  Township  v.  Telfer, 
supra ;   Ann.  Cas.,  vol.  22,  1912A,  649. 

There  is  nothing  then  in  this  record  to 
Indicate  any  negligence  on  the  part  of  the 
plaintiff  in  the  action,  Mrs.  Gorsuch. 

Where  a  passenger  is  in  a  private  vehicle 
by  invitation  and  is  exercising  no  control 
over  the  driver,  the  negligence  of  such  driv- 
er cannot  be  Imputed  to  the  passenger.  If 
precluded  from  recovery  it  must  be  because 
of  his  own  negligence.  This  case  is  control- 
led by  the  well-established  doctrine  announc- 
ed in  the  case  of  Atlantic  &  Danville  R.  Co. 
V.  Ironmonger,  05  Va.  632,  29  S.  B.  319. 

It  follows  from  this  that  it  is  unnecessary 
to  pass  upon  the  question  as  to  whether  the 
evidence  Indicates  that  the  negligence  of 
her  husband  contributed  to  the  accident. 
Whether  It  did  or  not,  under  the  circum- 
stances of  this  jcase,  It  cannot  be  imputed  to 
her. 

Mrs.  Gorauch  made  no  claim  In  her  tes- 
timony for  damages  for  injury  to  the  automo- 
bile, and  her  husband  stated  that  the  auto- 
mobile had  been  repaired  at  his  own  expense. 
The  court  apparently  eliminated  this  ele- 
ment of  damage  from  the  consideration  of 
the  Jury,  for  the  instruction  as  to  damages 
limits  the  jury  to  the  consideration  of  her 
physical  and  bodily  injuries,  mental  suffer- 
ing caused  by  the  accident,  and  actual  dam- 
ages to  wearing  apparel  and  jewelry;  and 
the  jury  unquestionably  heeded  this  instruc- 
tion, because  they  rendered  a  verdict  for 
$600,  and  the  repairs  to  the  automobile  alone, 
according  to  the  testimony,  amounted  to  $590. 

The  question  as  to  responsibility  for  the 
accident  was  fairly  submitted  to  the  jury, 
and  they  were  Justified,  upon  the  evidence  in- 
troduced by  the  plaintiff,  in  inferring  the  neg- 
ligence of  the  company  from  the  failure  of 
the  motorman  to  keep  a  proper  lookout  for 
travelers  upon  Grace  street,  and  in  falling 
to  moderate  the  speed  of  the  street  car  in 
accordance  with  the  dty  ordinance  limiting  i 


that  speed  to  four  mllea  an  hour  when  cross- 
ing Grace  street 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 

020  Va.  60S) 
MURPHY'S  HOTEL  CO.,  Inc.,  et  al.  t. 
HBRNDON'S  ADM'R  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    March 
15,  1917.) 

1.  BvinENCT    «=»76— Pbesumptiok— Faildm 
TO  Testify. 

No  presumption  arises  from  failure  of  cUdm- 
ants  to  testify;  the  execution  and  delivery  of 
the  notes  evidencing  the  debts  being  solely  in 
the  knowledge  of  the  debtor,  who  testilied  for 
them,  and  the  consideration  being  equally  in  her 
knowledge,  and  there  being  no  allegation  of  col- 
lusion  between  them. 

[Bid.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  §  96.] 

2.  WiTNKSSKS    <&=397— IMPEACHMKHI    BT    IH- 
OONSISTENT  STATEMENTS — EFFECT. 

Any  impeachment  of  a  witness  as  to  consid- 
eration by  prior  contradictory  statements  fur- 
nishes the  opposing  parties  with  no  affirmative 
proof  of  lack  of  consideration. 

(Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  §§  126&,  1266.] 

3.  Bnxs  AND  Notes  «s>^3(1)— Oonsideka- 

TION— PbESUMPTION. 

In  the  absence  of  affirmative  evidence  of 
lack  of  consideration,  the  prima  facie  presump- 
tion of  consideration  for  a  negotiable  instru- 
ment, declared  by  Negotiable  Instruments  Lew, 
§  24  (Code  1904,  f  2841a),  is  sufficient  as  re- 
gards consideration  for  relief  under  a  deed  of 
trust  securing  a  note. 

[Ed.   Note. — For   other   cases,   see   Bills   and 
Notes,  Cent  Dig.  §{  1652-1657,  1859,  1660.] 

4.  FKAunnxENT    Corvbtanoes    «=>301(1)    — 
Peesumption. 

That  the  petition  of  one  of  those  petition- 
ing for  relief  under  a  deed  of  trust  is  filed  by 
counsel  for  the  debtor  is  no  evidejice  of  collu- 
sion between  debtor  and  petitioners,  especially 
in  the  absence  of  a  pleading  of  fraud. 

[EM.  Note.— For  other  cases,  see  Fraudulmt 
Conveyances,  Cent  Dig.  S  904.] 

6.  MoBTOAOEs    <£(=>8B(1) — Deed    or   Tbubt— 

CtAIUS    SECUBED — PBESniCPTION. 

A  deed  of  trust  by  a  remainderman  being 
by  its  terms  enforceable  only  on  death  of  the 
life  tenant  no  presumption  of  invalidity  of 
claims  secured  thereby  arises  from  failure  to 
assert  claims  thereunder  before  death  of  life 
tenant 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1350.] 

6.  Mobtoaoes  ^=»114— Deed  of  TBTrsr— De- 
uvEBT  OF  Notes. 

Action  not  being  on  notes,  but  on  deed  of 
trust  to  secure  debts,  it  is  immaterial  whether 
the  notes,  by  which  the  deed  of  trust  states 
the  debts  are  evidenced,  were  delivered. 

[E!d.  Notft — ^For  other  cases,  see  Mortgages, 
Cent  Dig.  H  223,  224,  241.] 

7.  Mobtoaoes  «s>25(6)  —  Deed  or  Tkubt  — 
Evidence  of  Debt. 

A  deed  of  trust  to  secure  debts  is  sufficient 
evidence  of  existence  of  the  debts,  in  the  ab- 
sence of  evidence  of  their  payment  subsequent 
to  its  delivery. 

[E}d.  Note.— For  other  cases,  see  MortgagiML 
Cent  Dig.  If  42,  1364.] 
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8.  MoBTOAQES  «E=>311— Deed  of  Tbttst— Db- 

CBEEINO   BEIJ£ASB— PLBA.DINO  TO    SUPFOBT. 

A  decree  directing  release  of  a  deed  of  trust 
to  secure  notes,  in  effect  payable  to  holder  or 
holders  thereof,  to  be  valid,  must  be  based  on 
some  pleading  raising  the  issue  of  there  being 
any  holder  or  holders  thereof;  and  an  ex  parte 
report  of  a  spedal  commlBsioner  is  not  such 
a  pleading. 

fEd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  910-82Q.] 

9.  MOBTQAOES  «=311— Dked  ot  Tbxtbt— Db- 
CBEEiNO  Release— Necessabt  Pabties. 

Decree  directing  release  of  a  deed  of  trust 
is  void,  being  made  in  a  proceeding  to  which 
persons  secured  thereby  are  not  parties,  and  of 
which  they  are  not  given  notice. 

[EJd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  919-&2S.] 

10.  MoBTQAOES  ®=>315(1)— Deed  oe  Tbtjst — 
Release  Undeb  Decbeb— Noticb  or  Inva- 

UDITT. 

A  release  by  the  trustee  of  a  deed  of  trust 
is  not  effective,  so  as  to  advance  thft  lien  of 
judgment  creditors  of  the  maker  of  the  deed 
of  trust;  '  it  showing  on  its  face  that  it  was 
under  decree  referred  to  therein,  an  examina- 
tion of  which,  with  the  commissioner's  report 
also  referred  to  therein  for  the  facts  on  which 
it  was  based,  would  show  that  the  decree  was 
void. 

[Ejd.  -Note. — For  other  cases,  see  Mortgagee, 
Cent  Dig.  U  942,  943,  945,  946,  948.] 

Appeal  from  Chancery  Court  of  Richmond. 

Petitions  by  A.  J.  Bradley,  administrator  of 
John  F.  Herndon,  deceased,  and  others, 
against  the  Murphy's  Hotel  Company,  Incor^ 
porated,  and  others.  Decree  for  petitioners, 
and  respondents  appeaL    Affirmed. 

A.  B.  Dickinson,  of  Richmond,  for  appel- 
lants. Wm.  P.  De  Saussure,  of  Richmond, 
for  appellees. 

SIMS,  J.  This  suit  Involves  a  controversy 
between  appellants,  Judgment  lien  creditors 
of  Mrs.  Mary  Lee  Benet  (formerly  Mrs.  Bit- 
ting) and  appellees,  who  claim  to  be  lieu 
creditors  of  the  same  debtor  by  virtue  of  a 
deed  of  trust  prior  in  date  and  time  of  rec- 
ordation to  the  obtaining  and  docketing  of 
the  judgments  of  appellants. 

Appellants  claim  that  the  debts  of  the  ap- 
pellees never  in  fact  existed  for  lack  of  con- 
sideration; that  the  notes  evidencing  such 
Indebtedness  were  never  negotiated  by  the 
maker,  Mrs.  Benet — that  Is  to  say,  were  never 
delivered  to  appellees  or  to  any  one  for  them, 
so  as  to  be  beyond  the  control  of  Mrs.  Benet ; 
and  that  the  deed  of  trust  was,  released  by  a 
release  deed  valid  as  to  appellants,  so  that 
the  lien  of  their  Judgments  attached  to  and 
binds  the  property  conveyed  by  the  trust 
deed  giving  the  latter  a  prior  lien  thereon. 

The  property  conveyed  by  the  deed  of  trust 
was  the  interest  of  Mrs.  Benet  la  the  Ford 
trust  estate.  The  latter  consisted  of  real  es- 
tate and  personal  property.  The  Interest  of 
Mrs.  Benet  was  not  expected  to  vest  and  did 
not  become  vested  until  the  death  of  her 
mother,  Mrs.  Ford.  The  latter  did  not  die 
nntil  the  fall  of  1908.    The  character  of  this 


interest  In  property  and  of  the  four  original 
chancery  suits  successively  Instituted  In  the 
court  below.  Involving  said  Ford  trust  estate, 
appears  In  a  general  way  from  the  case  of 
Brown  v.  S.  H.  Ford  et  aL,  91  S.  E.  145. 

The  deed  of  trust  in  question,  under  which 
appellees  claim,  was  duly  executed  June  U, 
1898,  and  duly  recorded  on  June  16,  1898. 
Kdgar  Allan,  Jr.,  was  the  trustee  named 
therein.  The  name  of  only  one  of  appellees 
appears  in  this  deed  of  trust,  viz.  Henry 
McBrlde.  The  debt  asserted  by  him  is  se- 
cured by  the  deed  of  trust  and  is  stated 
therein  to  be  evidenced  by  the  note  ot  Mrs. 
Benet  (then  Mrs.  Bitting),  dated  in  January, 

1896,  payable  12  months  after  date  to  him  or 
bis  order.  The  debts  asserted  by  the  other 
appellees,  Williams,  Sharp,  and  Hemdon's 
administrator,  secured  thereby,  are  stated  in 
the  deed  of  trust  to  be  evidenced  by  two  notes 
of  Mrs.  Benet  (then  Mrs.  Bitting),  one  note 
dated  June  10,  1898,  and  the  other  April  10, 

1897,  both  payable  to  her  order  and  Indorsed 
by  her. 

The  deed  of  trust  provided  that  at  any 
time  aftei<  the  title  to  said  interest  in  said 
property  should  by  reason  of  the  death  of 
Mrs.  Ford  become  vested  in  fee  simple  ^In 
Mrs.  Bitting  (later  Mrs.  Benet)  the  trustee 
should,  upon,  request  of  the  beneficiaries 
thereunder,  or  the  holder  or  holders  of  any 
notes  thereby  secured,  sell,  eta  The  deed  of 
trust  was  placed  on  record  by  Edgar  Allan, 
Jr.,  trustee.  The  notes  In  question  were  on 
June  11,  1898,  the  same  day  the  deed  of  trust 
was  executed,  placed  by  the  said  maker  of 
them  in  the  hands  of  Edgar  Allan,  Sr.,  who 
was  then  her  attorney  at  law,  accomiuinled 
by  a  statement  In  writing,  designated  in  the 
record  as  "Paper  X,"*  which  was  signed  by 
Mrs.  Bitting  (later  Mrs.  Benet)  and  Edgar 
Allan,  Sr.  This  paper  In  effect  stated  that 
Mrs.  Bitting  left  In  the  hands  of  Edgar  Allan, 
Sr.,  the  notes  above  mentioned.  This  paper 
merely  lists  the  note  In  favor  of  Henry  Mc- 
Brlde by  stating  that  It  was  the  note  of  Mrs. 
Bitting  "to  Henry  McBrlde  for  $400."  It  de- 
scribes one  of  the  other  notes  by  stating  that 
It  was  "her  note  for  $825,  Indorsed  to  Edgar 
Allan  as  attorney,  to  be  applied  to  the  pay- 
ment of  the  following  amounts:  Solon  T. 
Williams  $100,  Thomas  Sharp  $500,  and  Mrs. 
John  L.  Hopkins  $150"  (the  latter  not  In- 
volved In  this  suit),  "the  excess  to  be  applied 
to  payment  of  Interest  on  the  note  of  Thomas 
Sharp."  It  describes  the  remaining  note  In 
question  as  "her  note  of  $300,  Indorsed  by 
her  to  Edgar  Allan,  attorney,  for  the  pay- 
meat  of  her  Indebtedness  to  J.  F.  Herndon." 
These  notes  and  the  paper  X  remained  in  the 
possession  of  Edgar  Allaa,  Sr.,  uatll  his  death 
la  October,  1004,  aad  were  fouad  among  bis 
papers  after  his  death. 

Mrs.  Ford  died  In  the  fall  of  1908,  as  above 
stated.  In  March,  1909,  Edgar  Allan,  Jr.,  and 
his  mother,  as  executor  and  executrix  of  Ed- 
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gar  Allan,  St.,  deceased,  and  Edgar  Allan,  Jr^ 
trustee  (also  as  trustee  In  other  deeds  of 
trust  not  necessary  to  be  mentioned),  by  peti- 
tion, filed  in  the  two  of  said  original  chan- 
cery suits  first  Instituted,  set  up  the  fact  that 
said  notes  and  paper  X  were  found  among 
the  papers  of  their  testator,  and  alleged  that 
the  debts  evidenced  thereby  were  valid  and 
subsisting  debts,  had  never  been  paid  by  Mrs. 
Benet,  and  asking  that  their  payment  should 
be  enforced  against  said  Interest  of  Mrs. 
Benet  In  said  property,  that  an  account  of 
debts  against  such  Interest  in  such  property 
be  taken,  with  their  liens  and  priorities,  and 
that  all  of  each  debts  be  enforced  and  i>ald. 
None  of  appellees  were  made  parties  to  this 
petition. 

Accordingly  decree  was  entered  directing 
such  accounts,  and  Commissioner  Jackson 
Guy  filed  his  master  commissioner's  report, 
dated  June  26,  1909,  in  which  he  reported  in 
favor  of  Henry  McBride  his  said  debt  as  evi- 
denced by  said  note  payable  to  him  or  order 
and  secured  by  said  deed  of  trust.  He  alike 
reported  in  favor  of  "Allan,  Edgar's  Execu- 
tors," the  debts  evidenced  by  the  two  other 
notes  In  question  above  mentioned.  With  re- 
sppct  to  the  $825  note,  he  reported  that  the 
paper  X  shows  "that  it  was  given  by  Mary 
Lee  Benet  to  Edgar  Allan  as  attorney,  to 
collect  and  apply  its  proceeds  to  Solon  T. 
Williams  $100,  to  Thos.  Sharp  $500,  and 
Mrs.  John  L;  Hopkins  $150,  the  excess  to  be 
applied  to  the  interest  on  the  note  of  Thos. 
Sharp."  Mrs.  Benet  states  that  these  par- 
ties live  In  Seattle.  The  note  Itself  is  in  the 
possession  of  the  executors  of  Edgar  Allan, 
deceased,  but  they  make  no  claim  to  It  With 
respect  to  the  $300  note  he  reported  that  It 
was  in  the  possession  of  same  executors,  but 
that  the  paper  X  shows  "that  It  belongs  to 
John  F.  Herndon,  who,  I  understand,  was 
the  first  husband  of  Mary  Lee  Benet,  and  Is 
dead." 

There  was  no  exception  to  this  report 
However,  It  was  never  confirmed  by  any  de- 
cree of  court  but  remained  filed  among  the 
papers  of  the  cause  unacted  upon  by  the 
court. 

In  this  condition  of  the  record,  on  Decem- 
ber 22,  1910,  certain  special  commissioners, 
who  had  been  appointed  by  prior  decree  in 
said  four  original  chancery  causes,  filed  their 
report  In  such  causes.  These  commissioners 
had  been  appointed  to  make  sale  of  certain 
real  estate  involved  in  such  suits  composing 
a  part  of  the  said  property,  the  Interest  of 
Mrs.  Benet  In  which  was  conveyed  by  said 
deed  of  trust,  and  they  were  appointed  for 
no  other  purpose.  However,  they  reported 
that  they  had  sold  a  certain  piece  of  real 
estate ;  that  the  purchaser  had  had  the  title 
examined  and  found  said  deed  of  trust  re- 
corded as  a  lien  thereon.  The  special  com- 
missioners further  say  In  such  report,  "upon 
knowledge  and  belief,"  the  following,  In  ef- 
fect: 

(1)  That  the  McBrlde  note  "was  never  ne- 


gotiated": that  no  consideration  therefor 
ever  existed ;  that  the  special  commissioners 
had  no  knowledge  whatever  as  to  McBrlde, 
and  could  not  say  whether  he  was  living  or 
dead,  but  that  such  note  was  never  delivered 
to  him,  being  then  In  the  possession  of  Edgar 
Allan,  Jr.,  trustee  In  said  deed  of  trust,  who 
laid  no  claim  to  it 

(2)  That  the  two  other  notes  In  question 
were  never  negotiated  or  discounted;  that 
no  consideration  therefor  ever  existed;  that 
It  was  true  that  a  paper  was  found  among 
the  papers  of  the  late  Edgar  Allan,  setting 
forth  the  manner  In  which  the  proceeds  of 
such  notes  were  to  be  applied,  but  that  the 
latter  was  the  attorney  for  Mrs.  Benet  and 
such  notes  were  in  the  possession  of  Edgar 
Allan,  Jr.,  trustee,  at  the  date  of  such  special 
commissioners'  report;  and  that  he  laid  no 
claim  to  them.  They  added,  with  respect 
to  the  Herndon  note,  that  they  were  Informed 
that  a  loan  was  to  have  been  made  to  Mrs. 
Benet  by  Herndon,  and  the  note  was  executed 
for  that  purpose,  but  that  the  making  of  the 
loan  was  never  consummated.  The  commls- 
slonera  then  say  that  they  feel  it  their  duty 
to  ask  for  the  removal  of  the  lien  bf  said 
deed  of  trust,  and  they  "suggest  to  the  court 
that  Edgar  Allan,  Jr.,  trustee,  may  be  made 
a  party  defendant  to  these  causes,  and  may 
by  an  order  entered  herein  be  authorized  and 
directed  to  execute  and  record  a  proper  deed 
releasing  the  said  deed  of  trust  to  him  as 
trustee,"  as  to  the  notes  evidencing  the  debts 
afterwards  asserted  by  appellees,  ond  that  he 
attach  to  and  record  with  the  release  deed 
all  of  such  notes. 

No  pleading  was  before  or  at  that  time 
filed  putting  In  Issue  the  facts  stated  in  said 
special  commissioners'  report  or  making 
Edgar  Allan,  Jr.,  trustee,  a  party  defendant 
"to  these  causes,"  or  in  any  cause,  upon  such 
issue.  Nor  was  the  executor  or  executrix 
of  Edgar  Allan.  Sr.,  impleaded  upon  such 
Issue,  nor  McBrlde,  nor  any  of  the  other  ap- 
pellees ;  nor  did  any  of  these  parties  appear 
in  this  cause,  at  or  before  this  time,  and 
make  or  respond  to  any  such  Issue,  or  have 
any  notice  of  such  decree  being  asked  for. 
Nevertheless,  on  the  same  day  on  which  said 
special  commissioners'  report  was  filed,  to 
wit  on  December  22,  1910,  decree  was  en- 
tered In  said  four  chancery  causes  directing 
Edgar  Allan,  Jr.,  trustee,  to  execute  and 
record  a  good  and  sufficient  deed  releasing 
snld  trust  deed  as  to  the  notes  therein  de- 
scribed, evidencing  the  debts'  of  appellees. 

Accordingly,  on  January  8,  1911,  Edgar 
Allan,  Jr.,  trustee,  executed  and  recorded  a 
release  deed  to  Mrs.  Benet  of  said  deed  of 
trust  In  this  release  deed  he  referred  to 
said  special  commissioners*  report  and  to 
what  it  "set  forth"  in  regard  to  said  notes  nev- 
er having  been  negotiated,  and  that  they  were 
"still  In  the  possession  of  Edgar  Allan,  Jr.. 
trustee,  who  made  no  claim  to  same,"  and 
to  said  decree  of  December  22,  1910,  as  his 
authority  for  releasing  such  trust  deed. 
Digitized  by  VjUUVIC 


Va.) 


MTJBPHT'S  HOTEL  CO.  v.  HERNDON'S  ADM'B 


637 


The  suit  before  us  arose  upon  petitions  and 
amended  petition  of  appellees  filed  In  April, 
1912,  In  the  (oar  original  chancery  suits 
above  referred  to,  and  the  issuea  made  by 
answers  of  appellants  to  such  petitions. 

Mrs.  Benet,  by  her  answers  to  such  peti- 
tions, admitted  the  validity  of  appellees' 
debts. 

Upon  these  Issues,  Mrs.  Benet  testified  In 
support  of  appellees'  debts,  and  stated  that 
she  had  always  recognized  their  validity  and 
wanted  their  lien  enforced ;  that  all  of  peti- 
tioners except  Herndon's  administrator  were, 
at  the  times  the  debts  to  them  were  conti-act- 
ed,  and  have  been  since,  citizens  and  resi- 
dents of  Seattle,  In  the  state  of  Washington ; 
that  her  Indebtedness  to  McBride  was  for 
attorney's  fees  for  representing  her  in  suit 
for  divorce  against  her  former  husband,  C. 
C.  Bitting;  that  her  Indebtedness  to  Wil- 
liams was  for  professional  services  to  her; 
that  her  indebtedness  to  Sharp  was  for  board 
and  maintenance  of  herself  and  little  child; 
that  the  debt  to  Herndon  was  for  money 
loaned  her  by  him;  and  that,  while  Edgar 
Allan,  Sr.,  was  her  attorney  at  the  time  said 
notes  and  paper  X  were  delivered  to  him  by 
'her,  such  delivery  to  him  was  made  to  be 
held  by  him  as  attorney  for  appellees. 

None  of  appellees  except  Herndon's  ad- 
ministrator testified  in  the  case. 

Mr.  B.  H.  Talley,  one  of  the  special  com- 
missioners aforesaid  and  also  one  of  the  ap- 
pellants, a  Judgment  creditor  of  Mrs.  Benet, 
testified  that  the  latter  had  always  contended 
that  the  debts  of  appellees  were  not  valid 
and  that  they  should  not  have  been  reported 
by  Commissioner  Guy.  Mr.  Talley  is  corrob-' 
orated  in  his  testimony  by  Mr.  Edgar  Allan, 
Jr.,  and  Mr.  Stewart  H.  Ford. 

Mr.  A.  J.  Bradley,  administrator  of  Hem- 
don,  testified  that  he  was  present  at  the 
Interview  between  Mr.  Talley  and  Mrs.  Benet, 
and  that  she  stated  to  Mr.  Talley  that  the 
debts  of  McBrlde  and  Sharp  were  Incurred 
for  full  consideration,  that  they  were  sacred, 
and  that  she  wanted  them  paid. 

There  was  another  master  commissioner's 
report — that  of  Commissioner  Shelld — filed 
August  13,  1914,  which  reported  in  favor  of 
the  validity  of  the  debts  of  appellees;  that 
the  decree  of  December  22,  1910,  was  void; 
that  the  said  release  deed  executed  thereun- 
der was  of  no  effect ;  and  that  the  debts  of 
appellees  had  priority  of  lien  over  the  Judg- 
ment of  appellants.  There  were  exceptions 
to  this  report  by  appellants,  and  on  August 
2,  1915,  the  decree  complained  of  was  en- 
tered, which,  In  effect,  held  as  follows: 

(1)  That  file  execution  and  recordation  of 
said  deed  of  trust  securing  the  payment  of 
the  notes  involved  In  the  controversy  in  this 
suit,  and  the  delivery  of  such  notes  by  Mrs. 
Benet  to  Edgar  Allan,  Sr.,  under  the  direc- 
tions contained  in  the  paper  X  with  Commis- 
sioner Guy's  report,  taken  In  connection  with 
the  subsequent  facts  and  circumstances 
shown  In  the  record,  constituted  a  valid  lien 
on  the  property  conveyed  by  said  deed  of 


trust  and  an  irrevocable  appropriation  of 
said  notes  and  the  security  given  therefor 
to  the  payment  of  the  debts  of  appellees. 

(2)  That  appellees  were  necessary  parties 
to  any  proceeding  seetcing  to  affect  the  valid- 
ity or  priority  of  such  lien. 

(3)  That  as  appellees  were  not  parties  to 
the  proceeding  in  which  the  decree  of  Decem- 
ber 22,  1910,  was  entered,  such  decree  was 
void,  and  the  release  deed  a  nullity. 

The  petition  of  appellants  on  appeal  from 
such  decree  contains  four  assignments  of 
error,  which  are  as  follows: 

"First.  It  appears  from  the  record  that  upon 
filing  the  petitions  of  Sharp,  McBride,  and  oth- 
ers, in  April,  1812,  the  validity  of  the  indebted- 
ness evidenced  by  said  notes,  and  of  the  de- 
livery of  said  notes,  and  the  bona  fides  of  the 
transaction,  were  directly  put  in  issue  by  the 
answers  to  said  petitions.  Although  this  was 
done,  it  appears  from  the  record  that  neither 
of  the  petitioners  ever  appeared  before  the 
commissioner  at  any  time  or  in  any  manner  in 
these  causes  to  testify  or  offer  any  evidence 
other  than  that  of  Mary  Lee  Benet  herself  in 
support  thereof.  It  further  appeared  that  all  of 
said  petitions  were  presented  by  the  counsel  of 
record  for  Mary  Lee  Benet  herself  in  the  com- 
bined four  causes.  It  further  appeared  that  for 
years  prior  to  the  filing  of  said  petitions  Mary 
Leo  Benet  had  persistently  denied  the  validity 
of  the  notes,  the  validity  of  the  delivery  there- 
of, and  the  validity  of  the  lien  by  which  they 
were  secured.  Your  petitioners  Insisted  be- 
fore the  commissioner  and  before  the  chancery 
court  of  the  city  of  Richmond  that  under  these 
circumstances  the  silence  of  Sharp,  McBride, 
and  others  raised  the  presumption,  which  should 
be  given  effect  to,  that  the  indebtedness  alleged 
in  the  petitions  of  Sharp,  McBride,  and  others 
did  not  exist;  that  it  was  solely  in  their  power 
to  prove  the  existence  of  the  indebtedness  and 
the  consideration  therefor;  that  said  notes  bad 
been  delivered  to  EMgar  Allan,  Sr.,  for  their 
benefit,  if  the  fact  existed,  could  have  been 
proven  by  them;  and  that  tiieir  continued  and 
persistent  silence  for  .14  years,  although  the 
validity  of  the  transaction  had  been  directly  put 
in  issue,  that  all  of  these  facts  and  circum- 
stances raised  such  a  presumption  against 
the  petitioners  that  could  not  be  overcome  by 
the  unsupported  testimony  of  Mary  Leo  Benet, 
who  had  for  years  theretofore  denied  the  va- 
lidity of  the  whole  transaction.  Copperthite 
V.  Loudoun  Nafl  Bank,  111  Va.  70,  68  S.  B. 
392;  Aragon  Coffee  Co.  v.  Rogers,  105  Va. 
51.  52  S.  E.  843,  8  Ann.  Gas.  623;  Kirby 
v.  TaUmadge,  160  U.  S.  383,  16  Sup.  Ct  349, 
40  L.  Ed.  463.  ,         ,  ^         . 

"In  addition  to  the  burden  of  proof  restmg 
upon  Sharp,  McBride,  and  others,  and  in  ad- 
dition to  the  presumption  raised  by  their 
failure  to  offer  one  word  in  support  of  the  con- 
tention set  up  in  their  petitions,  there  is  the 
suspicious  fact  that  their  petitions  were  pre- 
sented to  the  chancery  court  by  counsel  for 
Mary  Lee  Benet,  who  herself  offered  the  sole 
testimony  in  support  of  the  contention  alleged 
bv  Sharp,  McBride,  and  others,  though  she 
had  for  years  previous  thereto  denied  it,  and 
we  submit  that  under  these  circumstances  there 
should  be  no  holding  that  this  discredited  testi- 
mony of  Mary  tjce  Benet  should  be  a  sufficient 
basis  for  a  decree  re-establishing  the  notes 
and  deeds  of  trust,  when  the  chancery  court  by 
its  decree  of  December  22,  1910,  had  distinctly 
declared  that  there  had  been  no  delivery  of  the 
note?,  and,  consequently,  that  the  same  consti- 
tuted no  lien  upon  her  interest  in  the  Ford  trust 

"Second.  Your  petitioners  further  respectfully 
submit  that  under  the  circumstances  developed  ^ 
in  these  causes  there  had  been  no  sufficient  do-  V^ 
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livery  of  the  notes  to  {^ve  Sharp,  McBride,  and 
others  any  vested  rigus  in  the  premises. 

"It  appears  that  the  notes  had  been  ezecated 
by  Mary  Lee  Benet  and  held  by  her  in  her  pos- 
session until  June  11,  1898;  Uiat  on  that  day 
she  delivered  the  notes  to  her  own  counsel.  Eld- 
gar  Allan,  Sr.;  that  these  notes  were  to  be  held 
by  him  until  such  time  as  the  same  could  be 
collected,  either  through  a  sale  of  the  property 
under  the  deed  of  trust,  or  by  payment  through 
decree  of  the  court;  that  after  such  collection 
he  was,  under  the  provisions  of  the  paper  mark- 
ed X  and  hereinbefore  referred  to,  to  apply 
the  proceeds  as  therein  directed.  The  chancery 
court  held  that  these  facts  constituted  an  equi- 
table assignment,  or  an  irrevocable  appropria- 
tion, which  amounts  to  an  equitable  assignment, 
by  Mary  Lee  Benet  to  Sharp,  McBride,  and 
others.  This  conclusion  of  the  chancery  court, 
we  submit,  is  V»ntrary  to  the  uniform  current  of 
authority  and  should  not  be  sustained. 

"TWrd.  It  will  be  observed  that  there  was  no 
authority  in  the  paper  marked  X,  above  referred 
to,  nor  otherwise  diown  to  exist  in  the  record, 
empowering  Sharp,  McBride,  and  others,  or  ei- 
ther of  them,  to  collect  the  amount  of  the  notes 
involved  in  this  procedure.  ESdgar  Allen,  Sr., 
the  attorney  of  Mary  Lee  Benet,  was  alone 
authorized  to  collect  the  proceeds  of  the  notes 
when  collected.  Whether  or  not  Edgar  Allan, 
Sr.,  carried  out  those  directions,  was  a  matter 
purely  between  him  and  his  client,  Mary  Lea 
Benet.  Sharp,  McBride,  and  others  had  no  no- 
tice of  the  execution  of  the  notes  or  of  their 
possession  by  Edgar  Allan,  Sr.  As  between  the 
trustee  and  Edgar  Allan,  Sr.,  Edgar  Allan,  Sr., 
stood  in  the  position  of  beneficiary.  Sharp,  Mc- 
Bride, and  others  then  had  no  such  interest  as 
rendered  it  necessary  to  make  them  parties  to 
the  proceeding  for  the  release  of  the  deed  of 
trust.  Edgar  Allan,  Jr.,  both  in  his  capacity 
as  trustee  and  as  executor  of  his  father's  estate, 
was  before  the  court,  and  under  the  circumstanc- 
es it  is  submitted  that  they  were  the  only 
necessary  parties  to  that  proceeding,  and  there- 
fore tiie  decree  of  JDecember  22,  1910,  was  valid 
and  binding,  and  cannot  now  be  assailed  in 
this  proceeding.  See  Stout  v.  Stout,  104  Va. 
480.  51  S.  E.  833. 

"fV>urth.  But,  even  if  it  were  conceded  that 
there  was  a  delivery  of  the  notes  by  handing 
them  to  Edgar  Allan,  Sr.,  the  attorney  of  the 
drawer,  and  conceding,  further,  that  the  paper 
marked  X  constituted  an  equitable  assignment, 
giving  to  Sharp,  McBride,  and  others  a  vested 
right  in  the  premises,  and  even  if  it  were  con- 
ceded that  the  decree  of  December,  22,  1910, 
were  a  nullity,  yet  the  fact  is  that  Edgar  Al- 
lan, Jr.,  the  trustee,  did  cancel  the  notes  and 
executed  a  deed  of  release  in  proper  form  and 
had  the  same  admitted  to  record.  Whether  the 
decree  of  December  22,  1910,  constituted  a 
proper  authority  to  the  trustee  to  execute  the 
deed  of  release  or  not,  the  fact  remains  that 
he  did  execute  it.  The  effect  of  this  deed  of  re- 
lease was  to  convey  to  Mary  Lee  Benet  the 
title  which  had  been  conveyed  to  him  by  the 
deed  of  trust  of  June  11,  1898.  It  was  an  ac- 
tual conveyance.  Evans  v.  Roanoke  Savings 
Bank,  95  Va.  294,  28  S.  E.  323;  and  Williams 
V.  Jackson,  107  V.  S.  478,  2  Sup.  Ct.  814,  27  L. 
Ed.  529. 

"The  effect,  then,  of  the  execution  of  this 
deed  of  release  by  Edgar  Allan,  Jr.,  trustee, 
was  to  reconvey  the  property  to  Mrs.  Benet. 
ITpon  its  reconveyance  your  petitioners  immedi- 
ately acquired  a  vested  legal  lien  upon  the  prop- 
erty." 

These  assignments  of  error  will  be  consid- 
ered In  their  order. 

[1-8]  First.  With  respect  to  the  first  as- 
signment of  error. 

This  assignment  of  error  raises  the  fol- 
lowing questions  for  our  decision: 


(a)  Is  this  a  case  in  which  the  role  laid 
down  in  the  cases  of  Copperthlte  y.  Loudoun 
Nat.  Bank,  Aragon  Coffee  Co.  v.  Rogers,  and 
Kirby  v.  Tallmadge  (cited  in  the  first  assign- 
ment of  error)  Is  applicable? 

Thg  rule  referred  to  Is  stated  in  the  case 
of  Copperthlte  y.  Loudoun  Nat.  Bank,  supra, 
as  follows: 

"When  a  defendant  can,  by  hia  own  testi- 
mony, throw  light  upon  matters  at  inue  neces- 
sary to  his  defense,  and  peculiarly  within  his 
own  knowledge,  if  the  fact  exists,  and  fails  to 
go  upon  the  witness  stand,  the  presumption  is 
raised,  and  will  be  given  effect  to,  that  the 
fact  does  not  exist" 

In  the  case  at  bar  It  does  not  appear  that 
the  facts  in  regard  to  the  execution  and  de- 
livery of  the  notes  In  question  were  peculiar- 
ly within  the  knowledge — or.  Indeed,  at  all 
within  the  knowledge — of  the  appellees  who 
failed  to  testify,  or  any  of  them.  The  sole 
matter  within  their  knowledge  was  the  con- 
sideration furnished  by  them,  respectively, 
for  thdr  debts.  This  was  not  peculiarly 
within  their  knowledge.  It  was  equally 
within  the  knowledge  of  their  debtor,  Mrs. 
Benet,  who  by  her  answers  in  the  cause  and 
by  her  testimony  admitted  the  validity  of  the 
consideration.  There  is  no  allegation  in  the 
pleadings  of  any  collusion  between  appellees, 
or  any  of  them,  and  Mrs.  Benet  to  perpetrate 
a  fraud.  PHirther,  the  deed  of  trust  and  the 
notes  (section  24  of  the  negotiable  instru- 
ments statute  of  Virginia)  were  prima  facie 
evidence  of  valuable  consideration.  No  af- 
firmative evidence  whatever  was  introduced 
by  appellants  of  .any  lack  of  such  considera- 
tion. If  the  utmost  effect  were  given  to  the 
conflict  in  the  testimony  with  respect  to  Mrs. 
Benet  having  made  prior  statements  in  con- 
tradiction of  her  testimony,  such  contradic- 
tion would  not  have  supplied  appellants  with 
any  affirmative  proof  tending  to  show  that 
such  consideration  was  lacking.  The  prima 
fade  case  of  valuable  consideration  made  by 
the  deed  of  trust  and  the  notes  themselves 
is  sufficient  to  support  the  decree  complained 
of  on  the  question  of  consideration. 

This,  therefore,  is  not  a  case  in  which  the 
rule  above  referred  to  is  applicable. 

[♦]  (b)  Was  the  circumstance  that  counsel 
for  one  of  appellees,  in  filing  petition  of  lat- 
ter, was  also  counsel  for  Mrs.  Benet,  the 
debtor,  evidence  of  fraudulent  collusion  t>e- 
tween  appellees  and  Mrs.  Benet? 

The  position  taken  in  this  assignment  of 
error  that  all  of.  the  petitions  of  appellees 
were  presented  by  counsel  for  Mrs.  Benet 
is  not  sustained  by  the  record.  Only  the  pe- 
tition of  Herndon's  administrator  was  pre- 
sented by  the  same  attorney  who  was  coun- 
sel for  Mrs.  Benet.  However,  this  fact  tends 
to  support,  rather  than  contradict,  Mrs.  Ben- 
et's  testimony  to  the  effect  that  she  had  al- 
ways recognized  the  validity  of  the  debts  of 
appellees  and  their  lien  under  said  deed  of 
trust  and  wanted  the  latter  enforced.  Cei^ 
tainly  this  in  itself  could  not  be  considered 
as  any  proof  of  fraudulent  collusion  between 
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Mrs.  Benet  and  appellees,  and  especially  Is 
this  tme  In  the  absence  of  any  charge  of 
fraud  In  the  pleadings. 

[5]  (c)  In  reference  to  the  delay  of  appel- 
lees r^rred  to,  It  la  deemed  snfBcient  to 
say: 

Ten  years  of  the  delay  by  appellees  in  as- 
serting their  debts  Is  explained  by  the  fact 
that  they  could  not  assert  them  until  Mrs. 
Ford's  death  In  1908.  The  record  shows  that 
they  have  been  guilty  of  no  unreasonable 
delay  since  that  time. 

We  therefore  cannot  sustain  the  first  as- 
signment of  error. 

(8,  7]  Second.  With  respect  to  the  second 
assignment  of  error. 

Counsel  for  appellants  cite  a  number  of 
authorities  bearing  upon  their  position,  taken 
In  this  assignment  of  error,  to  the  effect  that 
there  was  no  such  delivery  of  the  notes  In 
question  to  or  for  the  benefit  of  appellees  as 
to  negotiate  them  and  set  them  afloat  as  ex- 
isting debts. 

In  the  view  we  talte  of  this  case,  how- 
ever, It  Is  not  necessary  for  us  to  discuss 
these  authorities  or  to  consider  such  ques- 
tion. The  action  of  appellees  Was  not  upon 
the  notes,  but  to  enforce  the  deed  of  trust. 
The  deed  of  trust  was  unquestionably  deliv- 
ered by  Mrs.  Benet  to  the  trustee  and  by 
him  duly  recorded  before  the  lien  of  any  of 
the  Judgments  of  appellants  came  Into  ex- 
istence. The  deed  of  trust  secured  the  pay- 
ment of  the  debts  in  question.  It  is  true  the 
trust  deed  states  that  such  debts  are  evi- 
denced by  the  notes  as  described  therein. 
But,  upon  suit  to  enforce  the  deed  of  trust, 
the  delivery  or  nondelivery  of  the  notes  be- 
comes an  immaterial  question.  The  deed  of 
trust  is  in  Itself  sufficient  evidence  of  the  ex- 
istence of  the  debts.  In  the  at>sence  of  any 
proof  of  their  payment  subsequently  to  its 
delivery. 

As  said  by  this  court  In  the  case  of  Eacho 
V.  Cosby,  26  Grat.  (67  Va.)  112,  Staples,  J., 
delivering  the  opinion  of  the  court: 

"But  the  question  of  delivery  is  only  Impor- 
tant when  the  action  is  on  the  note,  or  it  is 
sought  to  charge  one  who  is  only  liaible  by  rea- 
son of  being  a  party  to  the  instrument  When 
a  debt  exists  independent  of  the  note,  the  ac- 
tion is  often  upon  the  original  consideration. 
*  *  *  If  in  sudi  case  the  debtor  executes  a 
deed  of  trust  or  mortgage  to  secure  the  debt, 
and  in  the  deed  refers  to  a  note,  it  will  scarce 
I>e  maintained  that  the  deed  is  a  nullity  I>ecau8e 
there  is  a  failure,  fraudulently  or  negligently, 
to  execute  and  ddiver  the  note.  The  true  in- 
quiry is.  Does  the  debt  exist?  Is  it  due?  When 
mis  is  satisfactorily  ascertained,  the  form  of 
the  security  is  important  so  far  only  as  it  af- 
fects the  remedy.  It  is  not  essential  there 
shall  Ije  any  bond  or  note  whatever.  The  deed 
of  trust  or  mortgage  will  be  valid  without  any 
other  evidence  of  Uie  debt  than  *  *  *  its 
own  recitals." 

Therefore  we  cannot  sustain  the  second  as- 
signment of  error. 

[II  Third.  With  respect  to  the  third  as- 
signment of  error. 

It  is  true  that  the  deed  of  trust  of  record 
gave  no  notice  that  any  of  antellees  was  a 


benefldary  thereunder,  except  McBrlde.  It 
did  give  express  notice  that  he  was  such 
beneficiary  at  the  time  of  the  execution  of 
the  deed  of  trust  to  the  extent  of  the  note 
payable  to  him  or  order.  The  other  two 
notes  in  question  were,  as  described  In  the 
deed  of  trust,  in  effect  payable  to  the  holder 
or  holders  thereof;  that  is,  to  bearer.  The 
deed  of  trust,  as  it  appeared  of  record,  did 
Itself,  therefore,  furnish  prima  facie  .evi- 
dence, and  hence  it  gave  notice,  that  It  se- 
cured the  payment  of  valid  subsisting  debts 
to  the  amount  of  those  in  question,  in  favor 
of  the  holder  or  holders  of  the  notes.  Hence 
no  decree  of  court  directing  the  release  of 
such'  deed  of  trust  could  be  valid,  unless 
based  upon  some  pleadings  putting  in  issue 
before  the  court  whether  there  was  or  were 
any  holder  or  holders  of  such  notes.  The  ex- 
istence of  an  Issue  In  a  cause  Is  essential  to 
the  exercise  of  the  Jurisdiction  of  the  court. 
There  must  be  some  proceeding  by  which  the 
issue  between  the  parties  in  Interest  is  pre- 
sented to  the  court  tor  decision,  and,  more- 
over, all  such  parties  must  be  given  an  oppor- 
tunity to  be  heard  thereon.  Llnkous  v.  Ste- 
vens, 116  Va.  90&-dll,  83  S.  B.  417;  Black  on 
Judgments,  pp.  907,  908;  Oraham  v.  La 
Crosse  Ry.  Co.,  3  Wall.  704,  709,  710,  18  L. 
Ed.  247.  Aside  from  the  question  as  to  the 
necessary  parties  to  such  a  proceeding,  ap- 
pellants are  contronted  with  the  fatal  defect 
in  their  case  that  there  was  no  such  proceed- 
ing at  air.  There  was  no  pleading  tendering 
such  issue.  The  special  commissioners'  re- 
port was  merely  ex  parte.  It  could  in  no 
sense  be  regarded  as  a  proper  pleading  to  put 
the  necessary  question  of  fact  in  issue.  The  • 
decree  was  therefore  void. 

[»]  iPurther: 

The  special  commissioner's  report  referred 
to  paper  X.  It  was  filed  In  suits,  the  papers 
and  proceedings  of  which  gave  information 
of  the  contents  of  paper  X  and  Information 
of  what  the  report  of  Commissioner  Ouy 
showed  as  to  who  were  the  real  t>eneficlaries 
of  the  debts  In  question.  Moreover,  such 
papers  and  proceedings  showed  the  allega- 
tions of  the  petition  of  the  executor  and  ex- 
ecutrix^of  Edgar  Allan,  Sr.,  that  such  debts 
were  subsisting  debts,  and  that  the  lien  of 
such  deed  of  trust  should  be  enforced.  Upon 
such  disclosure  of  facts  shown  by  the  record 
of  such  suits,  clearly  appellees  were  all  nec- 
essary ,  parties  to-  any  proceeding  seeking  to 
obtain  a  decree  of  court  therein  affecting  the 
release  of  the  lien  of  the  deed  of  trust. 
Moorman  v.  Arthur,  90  Va.  455,  473,  18  S.  E. 
869;  Simon  v.  Ellison,  90  Va.  157,  158,  17 
S.  E.  836;  1  Barton's  Ch.  Pr.  p.  232.  None 
of  them  having  been  made  such  parties  or 
having  had  any  notice  of  such  decree  before 
It  was  entered,  the  decree  was  void  for  this 
reason  also. 

Hence  this  assignment  of  error  cannot  be 
sustained. 

[10]  Fourth.  With  respect  to  this  assign- 
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ment  of  error.  If  the  trustee  bad  released 
tbe^  deed  of  trust  in  question  by  a  deed  of 
rel<iase,  with  nothing  on  the  face  of  it  to 
put  the  appellants  upon  inquiry  as  to  his 
lack  of  authority  to  do  so,  the  position  taken 
in  this  assignment  of  error  might  be  tenable, 
and  the  remedy  of  appellees  might  be  solely 
by  proceeding  against  the  trustee  for  breach 
of  trust 

As  to  the  cases  cited  by  counsel  for  appel- 
lants on  this  point:  The  case  of  Evans  t. 
Boanoke  Savings  Bank,  95  Va.  294,  28  S.  B. 
323,  involved  a  release  on  the  margin  of  the 
deed  book  regular  in  form  and  in  compliance 
with  the  statute,  as  It  then  existed,  on  the 
subject;  and  that  of  WilUams  v.  Jackson, 
107  U.  S.  478,  2  Sup.  C5t  814,  27  I*  Ed.  529, 
involved  a  release  deed  regular  In  its  form, 
in  which  the  payee  of  the  note  evidencing  the 
debt  secured  by  the  deed  of  trust  united 
with  the  trustee  in  the  deed  of  release. 

In  the  case  at  bar  the  release  deed  was 
not  regular  in  form;  it  shows  on  its  face 
that  the  trustee  did  not  act  of  his  own  voli- 
tion, but  under  decree  of  court,  which  decree 
is  referred  to.  The  release  deed  further  re- 
fers to  the  ex  parte  special  commissioner's 
report  aforesaid  for  the  facts  on  which  such 
decree  was  based.  The  release  deed  itself,  of 
record,  therefore,  put  every  subsequent  pur- 
chaser for  value  and  creditor  upon  notice  of 
what  an  examination  of  tlie  papers  and  pro- 
ceedings in  said  suits  would  have  disclosed, 
namely,  that  the  decree  of  December  22, 
1910,  was  void,  for  the  reasons  stated  in  the 
discussion  above  of  the  third  assignment  of 
error,  and  that  the  release  deed  in  question 
was  a  nullity.  Therefore  the  equities  of  ap- 
pellants and  appellees  are  not  equal;  the 
equities  of  the  latter  are  superior  to  those 
of  the  former. 

Hence  this  assignment  of  error  cannot  be 
sustained. 

For  the  foregoing  reasons,  we  find  no  error 
In  the  decree  complained  of,  and  It  will  be 
affirmed. 

Affirmed. 

(120  Va.  524) 

CITY  QP  NORFOLK  v.  GRIFFIN  BROS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

15,  1917.) 

1.  Constitutional  Law  «=>230(2)— Licbnsks 
€=aC(2)  —  Occupation  Taxes  — Powebs  of 
Cities. 
Norfolk  City  Charter  provides  that  the  city 
council  ma;  raise  by  taxes  and  assessments  sucn 
sums  as  they  deem  necessary,  and  aa  it  shall 
deem  expedient,  in  accordance  with  the  Consti- 
tution and  laws  of  this  state  and  of  the  United 
States.  Tax  BiU  (Code  1904,  p.  2238)  g  90, 
provides  that  an^  person  accepting  contracts  for 
work  on  any  building  requiring  use  of  specified 
materials,  or  any  other  building  material,  shall 
be  deemed  a  contractor,  and  that  every  contrac- 
tor shall  procure  a  license  to  carry  on  the  busi- 
ness of  a  contractor.  The  city  of  Norfolk  pass- 
ed an  ordinance  requiring  a  separate  license  for 
doing  the  several  kinds  of  work  separately  enu- 
merated in  the  Tax  Bill.     Held,  that  the  Tax 


Bill  limited  the  power  of  classification  o*  the 
city,  BO  that  the  ordinance,  so  far  aa  it  required 
a  number  of  licenses  for  the  same  work  for 
which  the  state  required  but  «ne  license,  was  in- 
vahd ;  the  conflict  between  ordinance  and  stat- 
ute being  in  violation  of  spirit  though  not  letter 
of  U.  S.  Const  Amend.  14. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al liaw.  Cent  Dig.  i  687 ;  Licenses,  Cent  Dig. 
S{  5,  6.] 

2.  Licenses  «e96(1)  —  Occupation  Taxes  — 

Powebs  or  Cities. 
Tbe  powers  of  the  municipality  are  strict- 
ly construed  in  respect  to  its  taxation  of  occupa- 
tions. 

[Ed.  Not*.— For  other  cases,  see  Licenses, 
Cent  Dig.  g$  5,  6.] 

Error  to  Circuit  <3oTirt  of  CHy  of  Norfolk. 

Proceeding  by  the  City  of  Norfolk  against 
Griffin  Bros.  Judgment  In  the  circuit  court 
dismissing  the  city's  appeal  from  tbe  Judg- 
ment of  the  police  Justice,  and  tlie  dty  brings 
error.    Affirmed- 

Statement 

This  case  arises  under  the  following  state 
license  statute  and  license  ordinance  of  the 
dty  of  Norfolk. 

The  state  license  statute,  so  far  as  ma- 
terial,  is  as  follows: 

"Any  person,  firm,  or  corporation  accepting 
orders  or  conttacts  for  doing  any  work  on  or 
in  any  building  or  structure  requiring  tbe  use  of 
paint,  stone,  brick,  mortar,  cement  wood,  struc- 
tural iron  or  steel,  sheet-iron,  galvanized  iron, 
metallic  piping,  tin,  lead,  electric  wiring,  or 
other  metal  or  any  other  building  material ;  or 
who  shall  accept  contracts  to  do  any  paving  or 
curbing  on  sidewalks  or  streets,  pnblic  or  private 
property,  using  asphalt,  brick,  stone,  cement 
wood  or  any  composition,  or  who  shall  accept 
an  order  for  or  contract  to  excavate  earth,  rock, 
or  other  material  for  foundations  or  any  other 
purpose,  or  who  shall  accept  'an  order  or  con- 
tract to  construct  any  sewer  of  stone,  brick,  ter- 
ra cotta,  or  other  material,  shall  be  deemed  a 
contractor.  Every  contractor  shall  on  the  first 
day  of  May  in  each  year  procure  from  the  com- 
missioner of  tbe  revenue  for  the  city  or  district 
in  which  he  has  his  office  a  license  to  carry  on 
the  business  of  a  contractor:  •  »  •  provid- 
ed, that  no  further  license  shall  be  required  by 
the  state  for  conducting  said  business  in  any 
nnrt  thereot    •    »    • "    Code  1904.  p.  2238,  i 

The  city  of  Norfolk  license -ordinance,  so 
far  as  material,  Is  as  follows: 

"59a.  Any  person,  firm  or  corporation,  wheth- 
er tbpy  have  oflice  in  the  city  of  Norfolk  or  not, 
accepting  orders  or  contracts  for  doing  any 
work  on  or  in  any  building  or  structure  re- 
quiring the  use  of  paint,  wall  decorations,  stone, 
hrick,  mortar,  cement,  wood,  structural  iron 
or  steel,  sheet  iron,  galvanized  iron,  metallic 
piping,  tin  or  any  other  building  material  or 
causing  any  work  or  labor  to  be  done  thereon 
or  therein  for  which  compensation  is  paid  or 
received,  shall  for  tbe  privilege  of  transacting 
such  business  in  the, city  of  Norfolk  pay  a  license 
tax  to  be  ascertained  in  the  followmg  manner: 

"Oeneral  Comtruction.  For  the  privilege  of 
doing  the  carpenter  work  and  superintending  the 
general  construction  of  any  building  operation, 
shall  pay  a  license  tax  to  be  ascertained  in  the 
following  manner:  If  the  gross  amount  of  all 
orders  or  contracts  accepted  for  the  year  prior 
to  May  1st  1916,  aggregates  $16,000.00  or  less, 
the  said  tax  shall  be  $15.00,  and  a  fiuiJier  li- 
cense tax  of  fifty  cents  for  each  one  thousand 
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dollars  or  fractional  part  thereof  in  excess  of  fif- 
teen thousand  dollars.  And  any  person  other 
than  the  owner  thereof  who  shall  act  as  super- 
intendent of  the  erection,  construction  or  re- 
pairs of  buildings  for  wbicn  a  permit  is  required 
and  which  such  work  is  not  done  under  a  reg- 
ular licensed  person,  shall  pay  the  license  tax 
required  iu  this  section.  The  license,  so  far  as 
applicable,  shall  be  estimated  from  the  records 
and  books  as  shown  by  the  building  inspector 
for  the  year  preceding.  Aiid  the  commissioner 
of  the  revenue  shall  consult  the  books  of  the 
building  inspector  before  issuing  a  license  un- 
der tills  sectioil. 

"In  the  event  that  a  contractor  or  builder  is 
beginning  business,  the  license  tax  shall  be  esti- 
mated upon  the  probable  amount  of  all  orders 
or  contracts  for  the  year  succeeding  May  1st, 
1916,  and  any  person  who  shall  make  a  business 
of  erecting  or  constructing  houses  for  the  pur- 
pose of  selling  or  renting  the  same,  and  shall 
not  employ  thetefor  n  contractor  or  person  who 
shall  act  as  superintendent  who  has  paid  the  li- 
cense tar  and  given  tlie  bond  required  by  law, 
shall  pay  a  license  tax  as  above  provided  for. 
No  license  required  under  this  section  shall  be 
transferred  or  pro  rated. 

"The  inspector  of  buildings  shall  issue  no  per- 
mit unless  the  applicant  shall  have  complied 
with  the  law  requiring  a  license  or  bond,  where 
either  is  required. 

"And,  in  the  event  said  person,  firm  or  coriwra- 
tion  taking  out  the  license  as  above  provided  for 
engages  as  an  incident  to  said  contract  or  order, 
in  the  prosecution  of  any  of  the  trades  hereinaft- 
er specifically  mentioned  and  defined  in  the 
succeeding  paragraphs  of  this  section,  instead 
of  subletting  the  same,  he  shall,  in  addition  to 
the  above  license,  pay  the  specific  license  on 
said  trades  as  hereinafter  defined. 

"It  shall  be  the  duty  of  every  person,  firm  or 
corporation  accepting  orders  or  contracts  as  here- 
in provided,  who  sublets  jiny  portion  of  the  work 
■o  contracted  for,  to  notify  the  commissioner  of 
revenue  of  such  sub-letting,  giving  the  names  and 
addresses  of  all  persons,  firms  or  corporations 
to  whom  any  portion  of  the  work  is  sub-let,  and, 
npon  failure  so  to  do,  the  general  contractor 
shall  be  presumed  to  be  prosecuting  the  trades 
incident  to  said  contract  or  order  on  his  own  ac- 
connt  and  liable  for  the  specific  license  taxes 
thereon   as  hereinafter  provided. 

"1.  Brick  Masont.  Any  person,  firm  or  corpo- 
ration shall,  for  the  privilege  of  transacting  the 
bosiness  of  brick  masonry,  hollow  tile  partition 
work,  terra  cotta  or  any  other  masonry  work 
nsual^  done  by  brick  masons,  pay  a  license  tax 
of  $35.00.  No  license  required  under  this  sec- 
tiou  shall  be  transferred  or  pro  rated. 

"2.  PUittering  Contractors.  Any  person,  firm 
or  corporation  shall,  for  the  privilege  of  trans- 
acting the  business  of  erecting  metal  or  wood 
laths,  plastering,  stucco  work,  or  other  work 
usually  done  by  plasterers,  pay  a  license  tax 
of  $25.00.  No  license  required  under  this  sec- 
tion shall  be  pro  rated  or  transferred. 

"3.  Roofing  and  Sheat  Metal  Work.  Any  per- 
son, firm  or  corporation  shall,  for  the  privilege 
of  furnishing  or  erecting  metal,  slate,  tin,  gravel 
or  any  other  roofing,  other  than  wood,  including 
ornamental  and  sheet  metal  work,  furnishing, 
repairing  and  installing  hot  air  and  latrobe 
heat,  pay  a  license  tax  of  ^.00.  No  license 
under  this  section  shall  be  transferred  or  pro 
rated. 

"4.  Cement  and  Concrete  Work.  Any  person, 
firm  or  corporation  shall,  for  the  priyifeg*  of 
transacting  the  business  of  concrete  and  cement 
work,  or  the  erection  of  building  forms,  or  the 
installation  of  reinforcing  steel  for  the  same, 
pay  a  license  tax  of  $50.00.  No  license  required 
under  this  section  shall  be  transferred  or  pro 
rated. 

"5.  Pamtert  and  Wall  Decorators.  Any  per- 
son, firm  or  corporation  shall,  for  the  privilege 
of  doing  painting,  paper  banging  or  any  other 
ornamental  interior  or  exterior  decorating,  usu- 
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ally  done  by  painters  and  decorators,  pay  a 
license  tax  of  $20.00.  No  license  required  under 
this  section  shall  be  transferred  or  pro  rated. 

"6.  Stone  Matoni.  Any  person,  firm  or  corpo- 
ration engaged  in  furnishing  and  erecting  stone 
for  any  building  operation   shall  pay   for   the 

Srivilege  of  doing  such  business  in  the  city  of 
forfolk,  a  license  tax  of  $25.00.  No  Vr  je  re- 
quired under  this  section  shall  be  transferred  ot 
pro  rated. 

"7.  Any  person,  firm  or  corporation  engaged 
in  any  other  branch  of  the  building  trade  not 
mentioned  or  provided  for  in  this  ordinance, 
shall  pay  a  license  tax  of  $50.00.  No  license 
required  uniler  this  section  shall  be  transferred 
or  pro  rated." 

Facts  of  the  Case. 

The  material  facts  are  as  follows: 
The  defendants  in  error,  defendants  in  the 
court  below,  hereinafter  referred  to  as  de- 
fendants, on  July  7,  1916,  accepted  an  order 
or  contract  for  doing  work  on  a  building 
or  structure  in  the  city  of  Norfolk,  which 
building  or  structure  required  the  use  of 
"paints,  wall  decorations,  stone,  brick,  mor- 
tar," etc.  On  the  same  day,  to  wit,  July 
7,  1916,  the  defendants  applied  to  the  com- 
missioner of  the  revenue  for  the  city  of 
Norfolk  and  obtained  from  him  a  state  li- 
cense for  accepting  orders  or  contracts  for 
doing  work  on  or  In  any  building  or  structure 
requiring  the  use  of  paint,  etc.,  under  the 
provisions  of  the  state  statute  above  quoted. 
At  the  same  time  the  defendants  applied  to 
the  same  commissioner,  the  proper  person  au- 
thorized also  to  grant  city  licenses,  for  the 
same  license  from  the  dty  of  Norfolk,  which 
was  not  granted  and  <^ould  not  be  granted 
under  the  city  ordinance  above  quoted,  but 
the  defendants  were  offered  by  said  commis- 
sioner licenses  under  the  provisions  of  said 
dty  ordinance  necessary  for  them  to  carry 
out  and  perform  their  said  order  or  contract, 
which  the  defendants  refused  to  take  out. 

Thereupon  the  defendants  proceeded  with 
and  completed  the  said  building  or  structure 
without  any  license  from  the  dty.  By  pro- 
ceedings under  other  provisions  of  said  or- 
dinance, not  necessary  to  quote,  the  defend- 
ants were  diarged  in  the  police  court  with 
beginning  the  erection  of  said  building  with- 
out having  a  dty  license,  contrary  to  said 
ordinance,  which  subjected  them  to  a  fine 
of  $20  per  day  for  each  day  of  failure  to 
pay  said  license  taxes.  The  police  Justice 
dismissed  the  case,  with  costs  against  the 
city.  On  appeal  by  the  city  to  the  drcuit 
court  thereof,  the  Judginent  of  the  police 
Justice  was  afi3lrmed,  and  the  appeal  was 
dismissed,  with  costs  against  the  dty.  From 
the  latter  Judgment  the  writ  of  error  in-  this 
case  was  awarded. 

dieorge  Pilcher,  of  Norfolk,  tor  plaintiff  in 
error.  Thos.  W.  Shelton,  of  Norfolk,  for 
defendant  in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
This  case  Involves  the  single  question  of 
the  power  of  the  dty  of  Norfolk  to  divide 
a  single  taxable  privilege,  consisting  of  the 
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right  to  conduct  the  business  of  a  contrac- 
tor, as  classified  and  defined  for  the  purpose 
of  state  taxation  In  the  form  of  a  state 
license,  Into  several  businesses  so  as  to  re- 
quire several  separate  dtr  licenses,  one  for 
each  of  the  elements  of  right  named  in  the 
city  ordinance,  which  all  accrue  to  the  citizen 
under  one  state  license. 

In  the  case  of  City  of  Richmond  t.  Rlcfa- 
inond,  etc^  -R.  Co.,  21  Grat  (62  Va.)  at  page 
617,  in  the  opinion  of  the  majority  of  this 
court  delivered  by  Judge  Staples,  In  regard  to 
the  cities  of  the  state,  It  Is  said: 

"The  authorities  also  establish  that  these  cor- 
porations are  mere  auxiliaries  of  the  govem" 
ment,  established  for  the  more  effective  admin- 
istration of  justice ;  and  that  the  power  of  tax- 
ation confided  to  them  is  a  delegated  trust  In 
the  exercise  of  this  power  they  act  as  agencies 
of  the  state,  and  not  by  virtue  of  any  inherent 
authority.  And  whether  the  Legislature  may  or 
may  not  utterly  destroy  this  power  of  taxation 
in  particular  cases,  still  it  must  be  exercised 
under  the  control  and  authority  of  the  state. 
The  manner  of  apportionment,  the  power  of 
assessment  and  collection,  the  species  of  property 
which  shall  be  the  subject  of  taxation  or  exemp- 
tion, are  matters  purely  within  the  legislative 
discretion,  except  where  the  Constitution  or- 
dains the  rule." 

In  the  case  of  Ould,  etc,  v.  City  of  Rich- 
mond, 23  Qrat.  (64  Va.)  at  page  467,  14  Am. 
Rep.  139,  In  the  opinion  of  this  court  which 
was  unanimous  on  this  point  (see  Humph- 
reys V.  City  of  Norfolk,  25  Grat  [66  Va.]  at 
page  99,  for  the  point  on  which  there  was 
a  division  In  the  opinion  of  the  court),  it 
is  said: 

"The  powers  of  public  corporations  are  either 
express,  implied,  or  incidental.  And  except  as 
to  such  powers  as  are  incidental,  the  charter 
itself,  or  the  general  law  under  which  they  ex- 
ist, is  the  measure  of  the  authority  to  be  exercis- 
ed. They  have  no  inherent  jurisdiction,  like  the 
state,  to  make  laws,  or  adopt  regulations  of  gov- 
ernment. They  are  governments  of  enumerated 
powers,  acting  by  a  delegated  authority;  so  that 
while  the  state  Legislature  may  exercise  such 
powers  of  government,  within  the  description  of 
legislative  power,  as  are  not  expressly  or  implied- 
ly prohibited,  the  local  authorities  can  exercise 
those  only  which  are  expressly  or  impliedly  con- 
ferred, and  such  as  are  incidental,  subject  to 
such  regulations  and  restrictions  as  are  an- 
nexed to  the  grant" — citing  Cooley,  192. 

This  opinion  then  quotes  from  the  charter 
of  the  city  of  Richmond  a  clause  which,  so 
far  as  material,  is  practically  in  the  same 
words  as  the  section  of  the  charter  of  the  city 
of  Norfolk  presently  to  be  quoted,  except  that 
It  refers  in  terms  ,only  to  the  laws  of  this 
state  and  of  the  United  States,  instead  of  to 
the  Constitution  and  laws  of  this  state  and 
of  the  United  States,  and  adds: 

"This   clause   confers   the   general   power   of 
taxation,  except  only  as  it  may  be  limited  by 
the  laws  of  the  state  and  of  the  United  States. 
(Italics  supplied.) 

The  city  of  Norfolk,  in  the  Instant  case,  re- 
lies on  the  following  clause  of  its  charter  as 
conferring  upon  it  the  power  to  require  the 
license  taxes  as  provided  for  in  its  ordinance 
above  quoted,  namely: 

"For  the  execution  of  its  powers  and  duties 
the  city  councU  may  raise  annually  by  taxes 


and  assessments  in  said  city,  such  sums  of  mon- 
ey as  they  shall  deem  necessary  to  defray  the 
expenses  of  the  same,  and  in  such  manner  as 
it  shall  deem  expedient,  in  accordance  with  the 
Constitution  and  laws  of  this  state  and  of  the 
United  SUtes." 

We  see,  therefore,  from  this  provision  of 
the  charter  itself  that  the  exercise  of  the 
general  power  of  taxation  delegated  thereby 
by  the  Legislature  to  the  dty  of  Norfolk  may 
be  limited  by  the  laws  of  the  state. 

Now  it  is  true,  as  counsel  for  the  dty  of 
Norfolk  contend,  that  such  limitation,  if  it 
exists,  must  be  by  implication,  L  e.,  by  nec- 
essarily implied  Intention  on  the  part  of  the 
Legislature.  As  said  by  this  court  In  the 
case  of  City  of  Norfolk  v.  Grlflath-Powell  Co, 
102  Va.  at  page  120,  45  S.  E.  891,  in  reference 
to  the  very  same  clause  of  the  charter  of  the 
dty  of  Norfolk  above  quoted : 

"The  Legislature  may,  without  doubt,  at  any 
time,  impose  such  limitation  upon  the  delegat- 
ed powers  of  taxation  as  it  sees  fit ;  *  •  • 
by  necessary  implication  in  its  general  revenue 
laws,  or  other  enactment  subsequent  to  the  char- 
ter." 

[1]  Does  the  state  statute  law  above  quot- 
ed, which  classifies  the  business  of  a  con- 
tractor such  as  is  therein  defined,  as  the  sub- 
ject of  state  license  taxation,  limit  the  power 
of  classification  of  the  dty  ander  the  clause 
of  its  charter  above  quoted  to  sudi  state 
dassiflcation? 

We  think  it  does,  by  necessary  implication. 

It  will  be  observed  that  this  is  not  a  ques- 
tion of  power  in  the  munldpallty  to  tax  other 
subjeds  than  and  in  addition  to  those  taxed 
by  the  state.  The  dty  of  Norfolk  has  that 
power  under  the  clause  of  its  charter  above 
quoted.  City  of  Norfolk,  etc.,  v.  Norfolk 
Landmark,  etc.,  95  Va.  664,  28  S.  E.  959.  Nor 
Is  It  a  question  of  power  to  adopt  a  different, 
method  of  laying  the  tax  from  that  adopted 
by  the  state  on  the  same  subject — such  as  an 
ad  valorem  method  Instead  of  by  license.  It 
has  that  power,  as  was  held  by  this  court 
in  the  cases  of  City  of  Norfolk  v.  Griffith- 
Powell  Co.,  supra;  Newport  News,  etc.,  Co. 
V.  Newport  News,  100  Va.  157,  40  S.  E.  643: 
Bradley  v.  Richmond,  110  Va.  521,  66  S.  E. 
872.  But  tliis  Is  a  case  involving  the  ques- 
tion of  the  power  of  the  city  of  Norfolk  to 
divide  and  make  of  one  subject  of  taxation, 
as  classified  and  defined  by  state  law  for 
state  taxation,  a  number  of  subjects  for  the 
purpose  of  dty  taxation  as  numerous  as  it 
may  choose,  except  as  limited  by  an  almost 
limitless  number  of  kinds  of  work  a  contrac- 
tor may  have  to  do  and  of  material  he  may 
have  to  use.  This  is  a  Aew  and  open  question 
in  this  state  and  depends  for  its  dedslon  up- 
on different  considerations  from  those  in- 
volved in  the  cases  above  dted  in  this  para- 
graph. 

The  subject  we  are  considering  involves  a 
question  of  the  power  of  the  dty  of  Norfolk 
to  tax  an  occupation,  as  the  subject  of  tax- 
ation. 

The  state  of  Virginia  has,  by  Its  revenue 
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laws,  classified  and  defined  certain  occupa- 
tions for  tbe  purpose  of  state  taxation  by 
the  license  system ;  among  them,  by  tbe 
statute  above  qnoted,  tbe  occupation  of  a 
contractor.  It  requires  but  sligbt  reflection 
to  perceiye  bow  oppressive  upon  occupations 
would  be  tbe  effect  of  allowing  municipali- 
ties to  enact  ordinances  classifying  and  de- 
fining occupations  for  purposes  of  city  taxa- 
tion different  from  the  classification  made  by 
state  laws  on  the  subject.  This  would  be  to 
allow  tbe  auxiliary  government,  established 
tor  tbe  more  efDdent  administration  of  Jus- 
tice, without  any  Inherent  powers  to  make 
laws  or  adopt  regulations  of  government,  to 
make  laws  and  adopt  regulations  in  conflict 
with  tbose  of  tbe  state,  its  creator.  Ttiis 
conflict  would  destroy  the  uniformity  of  the 
operation  of  the  tax  laws  of  tbe  city  as  com- 
pared with  those  of  tbe  state  in  respect  to 
the  persons  upon  whom  they  are  operative. 
So  Important  is  this  subject  and  so  fraught 
with  danger  of  oppression  that  even  tbe  Leg- 
islature is  not  without  limitation  upon  Its 
power  of  classification  of  occupations  for 
purpose  of  taxation.  Tbe  Fourteenth  Amend- 
ment of  tbe  Constitution  of  tbe  United  States 
is  held  to  apply  to  this  subject,  and  It  ia  held 
that,  In  the  classifying  of  oceupations  and 
vocations  by  tbe  Legislature  for  the  purpose 
of  state  taxation,  ttiis  llmitatioa  upon  its 
powers — 

"requires  the  same  metbods  to  be  applied  Impar- 
tially to  all  the  constituents  of  tbe  class  which 
is  subjected  to  taxation,  so  that  the  law  shall 
operate  equally  and  uniformly  upon  all  persons 
in  similar  circamatances.  •  •  •  The  right  io 
eUutily     it    not     unlimited     and    unqualified. 

•  •  •"  4  Dillon,  Mun.  Corp.  (6th  Ed.)  | 
1409.    (Italics  are  those  of  this  author.) 

In  a  note  to  tbe  section  last  quoted  It  Is 
said: 

"Classification  for  'the  Purpote  of  Taxation  is 
Subject  io  the  Rule  of  Equality.  In  Santa 
Clara  County  v.  Southern  Pac.  R.  Co.  10.  C] 
18  Fed.  385,  Mr.  Justice  Field  said:  'The  first 
section  of  the  Fourteenth  Amendment  places  a 
limit  upon  all  the  powers  of  the  state,  including, 
among  others,  that  of  taxation.  •  •  •  Une- 
qual taxation,  so  far  as  it  can  be  prevented,  is, 
therefore,  with  other  unequal  hardens,  prohib- 
ited by  the  amendment.  There  undoubtedly  are, 
and  always  will  be,  more  or  less  inequalities 
in  tbe  operation  of  all  general  legislation  aris- 
ing from  the  different  conditions  of  persons 
from  their  means,  business,  or  position  in  life, 
against  which  no  foresight  can  guard.  But 
this  is  a  very  different  thing,  both  in  purpose 
and  effect,  from  a  carefully  devised  scheme  to 
produce  such  inequality ;  or  a  scheme,  if  not 
BO   devised,   necessarily    producing   that   result. 

*  •  •  It  is  a  matter  of  history  that  unequal 
and  discriminating  taxation,  leveled  against  spe- 
cial classes,  has  been  tbe  fruitful  means  of  op- 
pressions. *  •  •  The  power  of  oppression 
by  taxation  without  due  process  of  law  is  not 
thus  permitted ;  nor  the  power  by  taxation  to 
deprive  any  person  of  the  equal  protection  of  the 
laws.' " 

When  tbe  Legislature  embodied  In  tbe 
dharter  of  tbe  city  of  Norfolk  the  limitation 
tbat  Its  action  under  tbe  clause  of  its  char- 
ter above  quoted  should  be  in  a  manner  "In 
accordance  with  the  Constitution  and  laws 
ot  this  state  and  tbe  United  States,"  the 


charter  In  effect  Itself  provided  that  tbe  mu- 
nicipality should  not  In  acting  thereunder 
enact  any  ordinance  of  classification  for  pur- 
poses of  taxation  In  conflict  with  a  classl- 
flcatloD.  adopted  by  tbe  laws  of  tbe  state; 
for  the  Inevitable  result  of  such  a  confilct 
in  enactment  between  the  state  and  tbe  mu- 
nicipality would  be  a  violation  of  the  unl- 
fbrmity  In  operation  of  laws  sought  to  be 
attained  by  tbe  provisions  of  tbe  Fourteenth 
Amendment  to  tbe  Constitution  of  the  United 
States — which  purpose.  Indeed,  of  attainment 
of  uniformity  so  far  as  practicable,  also  un- 
derlies tbe  provisions  of  our  state  Constitu- 
tion and  laws  on  the  subject  of  taxation.  It 
is  true  tbat,  but  for  said  limitation  In  Its 
charter,  the  Inquiry  with  respect  to  uniform- 
ity of  operation  of  Its  ordinances  would  be 
confined  in  Ita  scope  to  tbe  corporate  limits 
of  tbe  city  of  Norfolk,  and  If  such  operation 
was  uniform  vlthln  those  limits  there  would 
be  no  violation  of  the  rule  of  uniformity  re- 
ferred to.  But,  with  such  limitation  In  its 
charter.  It  Is  plain  tbat  tbe  Legislature 
meant  to  make  state  boundary  lines  tbe  lim- 
its of  tbe  scope  of  the  inquiry  as  to  the  uni- 
formity of  the  operation  of  sucb  ordinance 
upon  the  subjects  ot  taxation  wltb  respect  to 
which  tbe  state  has  adopted  a  classification. 

While,  therefore,  a  conflict  of  tbe  ordi- 
nance of  tbe  city  of  Norfolk  wltb  tbe  state 
statute  In  such  case,  producing  lack  of  uni- 
formity In  the  operation  of  state  and  mu- 
nicipal laws,  would  not  be  a  violation  of  tbe 
Fourteenth  Amendment  of  tbe  federal  Con- 
stitution, it  would  be  a  violation  of  ita  spir- 
it, and  a  direct  violation  of  tbe  said  limita- 
tion In  tbe  charter  of  the  dty  Itself. 

We  are  not  unmindful  ot  tbe  fact  tbat  tbe 
decisions  of  this  court  above  mentioned  of 
City  of  Norfolk  v.  Grlfflth-Powell  Co.,  New- 
port News,  etc.,  Co.  v.  Newport  News,  and 
Bradley  v.  Rlcbmond,  impinge  In  principle  to 
some  extent  upon  tbe  conclusions  expressed 
above.  Inasmuch  as  the  difference  In  method 
of  laying  taxation  thereby  allowed  to  tbe 
municipalities  of  tbe  state  having  sucb 
clause  In  their  charter  as  that  contained  In 
tbe  charter  of  tbe  city  of  Norfolk,  in  some 
degree  results  in  lack  of  tmlformlty  In  tbe 
burdens  of  taxation  resting  upon  the  citizens 
of  tbe  state.  But  tbe  harmful  resulte  under 
consideration  are  not  comparable  to  tbose 
which  would  arise  from  a  difference  In  the 
classification  of  occupations  as  subjects  of 
taxation,  as  aforesaid ;  and  while  we  do  not 
mean  to  Impair  the  authority  of  the  cases 
referred  to  as  applicable  to  their  allowance 
of  a  different  method  being  adopted  by  a 
city  from  that  of  the  state  In  the  laying  of. 
taxes,  we  are  unwilling  to  extend  the  doc- 
trine ot  sucb  cases  to  the  classification  of 
occupations  as  a  subject  of  taxation. 

[2]  Further,  tbe  rule  is  that  tbe  powers  of 
the  municipality  are  more  strictly  construct* 
in  respect  to  its  taxation  of  occupations. 

As  said  by  Cooley  on  Taxation  (3d  Ed.)  p^ 

1101:  ^^I^ 
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"Construction  of  Municipal  Powers.  The  gen- 
eral rule  that  the  powers  of  a  municipal  corpo- 
ration are  to  be  construed  with  strictness  is  pe^ 
culiarly  applicable  to  the  case  of  taxes  on  oc- 
cupations. 

Furtlier: 

We  find  tbe  following  specifically  laid 
down  and  held  by  the  following  authorities: 

"  *  •  •  A  city  cannot  divide,  a  single  tax- 
able privilege  and  require  a  separate  license  for 
each  of  tbe  elements  of  right  that  accrue  to  citi- 
Bens  thereunder."  Cooley  on  Taxation  (3d  Ed.) 
p.  1103.  citing  Ex  parte  Sims,  40  Fla.  432,  25 
South.  280,  and  Canova  v.  Williams,  41  Fla. 
509,  27  South.  80. 

The  state  revenue  laws  of  the  state  of 
Florida,  in  imposing  license  taxes  upon  deal- 
ers in  liquors,  grouped  tbe  various  intoxi- 
cants therein  designated  as  spirituous,  vinous, 
and  malt  liquors  into  one  general  class  of 
merchandise,  and  provided  that  a  dealer  in 
any  one  or  all  of  such  several  Intoxicants 
should  be  subject  to  one  state  license  tax. 
The  city  of  Jacksonville  acted  under  the  spe- 
cial authority  of  its  charter  to  "license  and 
tax  privileges,"  and  under  tbe  power  confer- 
red upon  municipalities  generally  by  tbe  geb- 
eral  revenue  laws  of  the  state  to  "impose 
taxes  on  any  business,  profession  or  occupa- 
tion not  mentioned"  In  the  general  revenue 
acts.  And  the  court  held  In  the  case  of  Ex 
I>arte  Sims,  supra,  that  the  city  of  Jackson- 
ville had  no  power  to  adopt  an  ordinance 
requiring  two  city  licenses  of  dealers  In  liq- 
uors, one  license  to  sell  spirituous  and  vinous 
liquors  either  at  wholesale  or  retail,  and  malt 
liquors  at  retail,  and  another  license  to  sell 
malt  liquors  at  wholesale.  The  court  In  that 
case  said  (italics  below  are  those  of  tbe 
court  in  such  opinion): 

"The  real  inquiry,  upon  whose  solution  the 
ordinance  must  stand  or  fall,  is:  Can  the  city 
of  Jacksonville  by  ordinance,  under  the  dele- 
gated general  power  to  tax  privileges,  segregate 
the  several  elements  of  right  that  accrue  to  the 
citi2en  under  one  taxable  privilege,  as  recognized, 
defined  and  declared  by  the  general  statute  law 
of  the  state,  and  tax  each  of  such  element*  as  a 
teparate  and  dittinct  privilege  of  its  own  crea- 
tion?   •    ♦    • 

"We  are  not  now  called  upon  to  determine  the 
extent  of  the  city's  power  to  fix  the  amount  of 
licenses,  or  to  create,  classify  or  gi-aduate  licens- 
es upon  those  occupations  not  specifically  tax- 
ed by  the  state.    ♦    •    * 

"When,  as  in  this  ordinance,  the  city  under- 
takes to  curtail  the  privilege  by  constructing 
out  of  its  constituent  elements  two  separate 
taxable  privileges  *  *  *  it  has  transcended 
the  authority  deleg:ated  to  it,  and  tbe  provisions 
of  such  ordinance  imposing  such  special  tax  up- 
on the  one  element  of  the  privilege  are  unau- 
thorized and  void,  being  inconsistent  with  and 
in  conflict  with  tbe  general  provisions  of  law, 
and  not  authorized  by  any  charter  act.    •    •    • 

"The  general  rule  is  that  statutes  conferring 
authority  to  impose  taxes  must  be  construed 
strictly.  Moseley,  Governor,  etc.,  v.  Tift.  4 
Fla.  402.  Another  general  rule  universally  rec- 
ognized is  that  delegated  corporate  powers  to 
municipalities,  particularly  grants  of  power 
that  are  out  of  the  usual  range  and  that  may  re- 
sult in  public  burdens,  or  which,  in  their  exer- 
cise, touch  the  right  of  liberty  or  property,  or 
any  common-law  right  of  the  citizen,  must  be 
strictly  construed,  and  when  in  such  construc- 


tion there  is  any  ambiguity  or  doubt  as  to  tbe 
extent  of  the  power  it  is  to  be  determined  in 
favor  of  the  state  or  general  public,  and  against 
the  state's  grantee.  1  Dillon's  Mud.  Corp.  ii 
89-91;  Ex  parte  Mayor  of  Florence  in  Re  Jones, 
78  Ala.  419;  City  of  Canton  v.  Nist,  fl  Ohio 
St.  439;  Kniper  v.  City  of  Louisville,  7  Bush 
(Ky.)  599;  City  of  Brcnham  v.  Brenham  Wa- 
ter Co.,  C7  Tex.  542  [4  S.  W.  1431 ;  Haneer  v. 
City  of  Des  Moines,  52  Iowa,  193  [2  N.  W. 
1106],  35  Am.  Kep.  266 ;  City  of  OorvaUis  v. 
Carlile,  10  Or.  139  [45  Am.  Rep.  134];  Min- 
tum  V.  Larue,  23  How.  (U.  S.)  435  [16  L.  Ed. 
574] ;  Williams  v.  Davidson.  43  Tex.  1 ;  Kirk- 
ham  V.  Russell,  76  Va.  936.'* 

Tbe  case  of  Canova  T.  WlUiams,  snpra.  Is 
to  the  same  eflTect. 

In  tbe  case  of  HotelUng  t.  City  of  Chicago, 
66  111.  App.  289,  it  was  held  that  a  dty  or- 
ganized under  the  general  law  has  power  to 
license  secondhand  stores,  but  cannot  require 
a  separate  license  for  each  article  In  which 
such  store  deals.   Tbe  court  In  this  case  said: 

"The  city  has  authority  to  license  secondhand 
stores,  but  may  it  require  one  license  for  deal- 
ing in  secondhand  shoes— another  for  each  sep- 
arate article  of  clothing,  furniture,  etc,  in 
which  secondhand  stores  deal? 

"The  absurdity  of  the  logical  result.  If  it  be 
held  that  separate  licNises  for  every  article  may 
be  required,  is  conclusive  against  the  power." 

For  the  foregoing  reasons,  we  find  no  error 
In  the  judgment  complained  of,  and  it  will  be 
affirmed. 

Affirmed. 

(120  Va.  492) 

HODGES  v.  RICHMOND  CEDAR  WORKS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
16,  1917.) 

1.  Constitutional  Law  *=»70(3)— Right  o» 
Private  Ownjebs  to  Drain aqk  — Leo  isla- 
TiVB  Action— Conclusiveness. 

Tlie  primary  question  of  public  use  and  ne- 
cessity of  drainage  rights,  having  been  deter- 
mined by  the  Lcstislature  under  Code  1004.  § 
2576,  is  controlling  on  tbe  courts,  in  the  ab- 
sence of  palpable  want  of  foundation  for  the 
legislative  fronouncement. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  %  131.] 

2.  Eminent  Domain  <SS5>262(3)— Review— Pre- 
sumptions—Evidence  Not  SnowN. 

In  proceeding  for  establishment  of  right 
of  private  owner  to  drain  across  another's  land, 
where  none  of  the  evidence  is  certified,  the  court 
on  writ  of  error  must  presume  that  a  projier 
case  WAS  made  out,  where  judgment  went  for 
complainant, 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  683.] 

3.  Eminent  Domain  ®=>255— Rbvibw— Pbes- 

EBVATION    of   ElXCEPTIONa— CONSTrrUTIONAL 

Questions. 
The  question  whether  Code  1904,  {  2576, 
providing  for   establishment  of  private  drains 
across  lands  of  another  owner,  is  constitutional, 
cannot  be  raised  for  the  first  time  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, (3ent  Dig.  I  666.] 

4.  Eminent  Domain  «=>241— Private  Drains 
— Proceedings— I/)CATTON— Validity. 

Under  Code  1904,  §  2576,  providing  for  es- 
tablishment of  right  of  private  landowner  to 
drain  across'  another's  lands,  where  tlie  owner 
petitions  for  the  right,  naming  a  certain  loca- 
tion, the  mere  fact  that  the  commissioners  ap- 
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pointed  recommended  a  change  in  location,  which 
the  petitioner  accepted  did  not  invalidate  the 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §S  621-625.] 

Error  to  Circuit  Court,  Norfolk  County. 

Suit  by  the  Richmond  Cedar  Works  against 
Hiram  Hodges.  Decree  for  complainant,  and 
defendant  brings  error.    Affirmed. 

R.  H.  Bagby,  of  Portsmouth,  for  plalntlfT 
In  error.  R.  W.  Mallet  and  W.  W.  Starke, 
both  of  Norfolk,  for  defendant  In  error. 

KBIXY,  J.  The  Richmond  Cedar  Works, 
a  private  corporation,  desiring  to  drain  cer- 
tain of  its  lands  through  the  lands  of  Hiram 
Hodges,  Instituted  this  proceeding  In  the 
drcnlt  court  of  Norfolk  county,  under  the 
provisions  of  section  2578  of  the  Code  of 
Virginia.  The  right  of  drainage  was  granted 
by  the  court,  and  thereupon  Hiram  Hodges 
obtained  this  writ  of  error. 

The  first  contention  made  by  the  plaintUf 
in  error,  and  made  in  this  court  for  the  first 
time.  Is  that  the  statute  under  which  the 
proceeding  was  conducted  la,  at  least  as  ap- 
plied to  this  case,  unconstitutional,  as  au- 
thorizing the  taking  of  private  property  for 
private  use. 

Statutes  of  the  same  general  character  as 
the  Virginia  drainage  laws,  embodied  in  sec- 
tions 2576-2579  of  the  Code,  have  been  in 
force  in  many  of  the  states  of  the  Union  for 
a  long  period  of  years,  and  their  constitu- 
tionality is  too  well  settled  to  admit  of  seri- 
ous doubt.  1  Iicwis  on  Eminent  Domain  (2d 
Ed.)  1-185;  Cooley's  Const  Lim.  (7th  Ed.)  p. 
76T;   16  Cyc  5M. 

[1]  It  is  easy  to  conceive  of  individual 
cases  of  such  mere  private  purpose  as  not  to 
be  within  the  legitimate  scope  of  the  statute ; 
but  the  primary  question  of  the  public  use 
and  necessity  of  drainage  rights  in  general 
has  been  determined  by  the  Legislature,  and 
this  will  be  controlling  with  the  courts,  in 
the  absence  of  something  to  show  a  palpable 
want  of  foundation  for  the  legislative  pro- 
nouncement. 1  Lewis,  Eminent  Domain  (2d 
Ed.)  §  138,  p.  400;  15  Cyc.  581;  Cooley's 
Const  Lim.  (7th  Ed.)  p.  774. 

In  2  Min.  Inst  (4th  Ed.)  25,  26,  the  dis- 
tinguished author  says: 

"In  Virginia,  a  right  to  drain  one's  lands 
through  those  of  another,  or  under  the  beds  of 
mill  canals,  may  be  acquired  ag  an  easement, 
by  grant,  reservation  or  prescription  (Sanderlin 
V.  Baxter,  76  Va.  299,  44  Am.  Rop.  16.5),  or 
by  an  order  of  the  county  court,  the  dnninges  to 
be  paid  to  the  landowner  being  ascertained  by 
means  of  a  writ  of  ad  quod  damnum,  by  five 
commissioners,  freehoJders  (nny  three  of  whom 
may  net).  V.  C.  1873,  c.  120.  §§  13  to  17;  V. 
C.  1887,  c.  114,  §S  2576  to  2579. 

"A  question  has  been  raised  as  to  the  consti- 
tutional power  of  the  I/egislature  to  authorize 
the  taking  of  one  man's  lands,  although  for  just 
compensation,  for  the  private  benefit  of  another. 

"It  seems  to  be  generally  admitted  that  it  i!< 
not  competent  to  a  constitutional  government 
to  do  it  -But  where,  although  a  private  person 
is  the  immediate  beneficiary,  an  advantage  re- 
sults to  the  public,  the  appropriation  la  there- 


by legitimated.  In  the  case  under  considera- 
tion, the  public  is  or  may  be  benefited  in  point  of 
health,  and  of  the  increased  production  of  the 
lands,  so  that  there  would  seem  to  be  no  room 
to  Impeach  the  provision  in  question  on  the 
ground  suggested.  See  Cooley's  Const  Lim.  532 
et  seq.,  538,  and  note  2. 

"The  public  necessity  which  may  exist  for 
thus  exercising  the  state's  right  of  eminpn't  do- 
main is  to  be  determined  exclusively  and  finally 
(like  all  other  political  questions)  by  the  Leg- 
islature, or  as  the  Legislature  shall  direct.  And 
the  courts  can  interpose,  if  at  all,  only  where 
there  is  no  foundation-  for  a  pretense  that  the 
pubUc  is  to  be  benefited  thereby,  if  such  a  case 
can  occur.  Oooley,  Const  lim.  538;  People  v. 
Smith,  21  N.  J.  587 ;  Varick  v.  Smith,  5  Paige 
(N.  Y.)  169.  28  Am.  Dec.  417;  Beekman  v.  S. 
S.  R.  R.  Co.,  8  Paige,  46,  22  Am.  r>ec.  6^1; 
Id.  686  et  seq.,  dahorate  and  lucid  notes  of  tlie 
editor." 

[2]  It  Is  to  be  observed  that  the  Virginia 
statute  does  not  undertake  to  designate  the 
particular  circumstances  under  which  the 
right  of  drainage  shall  be  granted,  but  leaves 
It  for  the  court  to  determine  in  each  case 
whether  it  Is  proper  to  grant  the  right.  In 
the  Instant  case,  none  of  the  evidence  is  cer- 
tified, and  we  must  presume  that  n  proper 
case  was  made  out  See  Anderson  v.  Korns 
Draining  Co.,  14  Ind.  199,  77  Am.  Dec.  63. 

[3]  Furthermore,  the  statute  evidently  con- 
templates that  cases  In  which  the  right  of 
drainage  may  be  granted  shall  depend  upon 
the  facts  of  each  case,  and  the  facts  here  not 
being  certified.  It  Is  very  doubtful  whether 
the  constituti<mal  question  can  be  considered 
at  all  when  raised  for  the  first  time  on  ap- 
peal. 

In  Purdy  v.  Erie  R.  Co.,  162  N.  Y.  42,  56 
N.  E.  508,  48  L.  R.  A.  669,  672,  the  court  said: 

"The  objection  that  the  statute  was  an  in- 
vasion of  the  defendant's  property  rights,  and 
contravened,  for  that  reason,  either  the  Consti- 
tution of  the  United  States  or  the  Constitution 
of  this  state,  does  not  anywhere  appear  in  the 
r»cord,  and  the  rule  seems  settled  that  such  an 
objection,  to  be  available  here,  must  have  been 
raised  in  the  courts  below.  Vose  v.  Crockcrott, 
44  N.  Y.  415;  Delaney  v.  Brett  61  N.  Y.  78." 

This  rule  seems  to  apply,  as  we  think  it 
ought  to  apply,  with  especial  force  to  cases 
where,  as  here,  the  constitutionality  of  the 
statute  depends  upon  questions  of  fact  as 
well  as  of  law.  2  (5yc.  664,  and  cases  dted  In 
notes  44  and  45. 

[4]  The  only  other  question  raised  by  the 
plaintiff  in  error  is  that  the  statute  was  not 
complied  with  because  the  commissioners  re- 
ported and  the  court  approved  a  different 
location  for  the  drain  from  tliat  asked  for  in 
the  original  petition  of  the  applicant.  The 
essential  facts  in  this  respect  are  that  the 
commissioners  were  directed  by  the  court  to 
report  upon  the  propriety  of  granting  the  ap- 
plication, and  also,  in  the  very  terms  of  the 
statute,  to  "inquire  and  report  whether  the 
mode  of  draining  his  land  proposed  by  the 
applicant  be  proper,"  and  to  "describe  the 
same  specifically."  The  location  proposed  by 
the  applicant  was  specified  In  Its  petition. 
A  majority  of  the  commissioners,  after  a 
view  of  the  premises  and  a  full  bearing  of  all 
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the  evidence  submitted,  reported  that,  In 
their  opinion,  It  was  proper  to  grant  the 
application,  and  that  the  mode  of  draining 
proposed  by  the  applicant  was  proper,  sub- 
ject to'  a  change  or  modification  which  they 
recommended.  The  court,  not  regarding  the 
report  sufficiently  specific  to  fully  define  the 
right  to  be  granted,  recommitted  the  same 
to  the  commissioners  for  an  amendment, 
which  was  accordingly  made.  Their  report, 
as  amended,  was  confirmed,  and  the  right 
of  drainage  granted  did  not  In  all  respects 
conform  to  the  specifications  In  the  petition. 
In  this  we  think  there  was  no  error. 

The  terms  of  the  statute  are  very  general, 
and  no  special  forms  of  procedure  are  pre- 
scribed. There  was  no  requirement  that  the 
applicant  should  proceed  by  petition  or 
should  specify  in  his  application  the  mode  of 
drainage  proposed  by  him.  It  was  suhiclent 
that  this  mode  be  made  to  appear  In  some 
satisfactory  way  to  the  defendant  landowner 
and  to  the  commissioners,  so  that  the  latter 
might  hear  both  parties,  obtain  full  Informa- 
tion, and  report  Intelligently  to  the  court 
with  regard  to  the  matter.  There  is  nothing 
In  the  statute  to  Indicate  a  purpose  to  con- 
fine an  applicant  to  the  mode  of  drainage 
originally  contemplated  or  proposed  by  him, 
If  he  Is  wlUlng  to  accept  another  which  the 
commissioners  and  the  court  deem  proper. 
The  new  or  modified  mode  then  becomes  the 
"mode  proposed  by  the  applicant"  within  the 
meaning  of  the  law. 

Having  due  regard  to  the  rule  that  such 
enactments  must  be  strictly  followed,  we  are 
of  opinion  that  the  proceedings  In  this  case 
have  fully  and  fairly  complied  with  the  Vir- 
ginia drainage  statute,  and  that  the  Judg- 
ment must  be  affirmed. 

Affirmed. 

020  Va.  «20) 

WASHINGTON  &  0.  D.  RT.  v.  WESTINO- 

HOtJSE  ELECTRIC  &  MFG.  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

15,  1917.) 
1.  Dauaoes   4=:»2&— Breach   of  Contbaot— 

"CON8EQ0ENTIAL    DaUAOES." 

Consequential  damage  is  such  damage,  loss, 
or  injury  as  does  not  foUow  directly  and  immedi- 
ately from  the  act  of  the  party,  but  only  from 
some  of  the  consequences  or  results  of  such  act ; 
and  while  the  right  to  recover  such  damages  de- 
pends on  whether  they  were  within  the  con- 
templation of  the  parties  when  the  contract  was 
made,  the  knowledge  or  contemplation  of  the  par- 
ties does  not  affect  the  nature  of  the  damages 
so  as  to  change  consequential  damages  to  direct 
damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |§  69,  238. 

For  other  deiinitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Consequential  Dam- 
ages.] 

•J.  Damages  «=210(4)— Instructions— Inter- 
est. 
Under  Code  1904,  S  3390,  providing  that  the 
jury  in  any  action  founded  on  contract  may  al- 
low interest  on  the  principal  due  or  any  part 
thereof,  and  fix  the  period  at  which  such  inter- 


est shall  commence,  and  that  in  any  action 
whether  contract  or  tort  the  jury  may  allow  in- 
terest on  the  sum  fonnd  by  the  verdict  or  any 
part  thereof,  and  fix  the  period  at  which  it  shall 
commence,  it  was  error  for  the  court  in  ao 
action  for  the  price  of  goods  sold,  where  it  was 
claimed  that  the  original  contract  had  been  mod- 
ified by  certain  correspondence,  and  where  the 
declaration  contained  the  common  counts  and 
a  special  count  on  the  contract,  and  the  evi- 
dence authorized  a  verdict  for  the  plaintiff  either 
upon  the  special  contract,  or  upon  the  general 
assumpsit,  to  instruct  the  jury  that  if  they  found 
for  plaintiff  they  should  allow  interest  from  the 
time  plaintiff's  demand  accrued  under  the  terms 
of  the  contract. 

3.  Appeai.  and  Erbor   «=3ll40(5)— Disposi- 
tion OF  Oasb— Ordebinq  Remittitdx — ^IlT- 

BTHUCTION  AS  TO  INTEREST. 

Where  the  trial  court  erroneoudy  instruct- 
ed the  jury  to  allow  interest  to  plaintiff  if  they 
foimd  for  him  under  a  statute  maldng  such  al- 
lowance discretionaiy,  the  Supreme  Court  can 
affirm  the  judgment  on  condition  that  plaintiff 
relinquish  the  allowance  of  interest. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4467.] 

Sims,  J.,  dissenting  in  part,  and  citing  4  Words 
and  Phrases,  General  Damages. 

Error  to  Circuit  Court,  Loudoun  County. 

On  rehearing.  Former  opinion  modified, 
and  Judgment  reversed  and  cause  remanded 
for  a  new  trial,  unless  the  allowance  of  inter- 
est was  relinquished. 

For  former  opinion,  see  89  S.  B.  131. 

C.  E.  NIcol,  of  Alexandria,  W.  J.  Lambert, 
of  Washington,  D.  C,  C.  V.  Meredith,  of 
Richmond,  J.  J.  Darlington,  of  Washington, 
D.  C,  and  T.  S.  Martin,  of  Scottsvllle,  for 
plaintiff  in  error.  John  J.  Jackson,  of  East 
Pittsburgh,  Pa.,  B.  E.  Garrett,  of  LeestNirg, 
and  Eppa  H  union,  Jr.,  of  Richmond,  for  de- 
fendant in  error. 

WHITTLE,  P.  This  case  Is  before  ua  upon 
a  rehearing  of  the  Judgment  of  this  court 
pronounced  at  the  June  term,  1916.  89  S.  E. 
131.  At  the  first  hearing  three  principal 
questions  were  discussed,  and  the  same  ques- 
tions are  now  submitted  for  our  considera- 
tion.   They  are  these : 

I.  Whether  the  true  contract  betweea  the 
parties  Is  alone  evidenced  by  the  printed 
draft  bearing  date  April  12,  1912,  or  by  that 
contract  with  the  modifications  proposed  In 
the  letter  of  May  31,  1912,  written  by  the 
Westlnghouse,  etc.,  Co.,  plaintiff  below,  to  the 
railway  company,  the  defendant. 

II.  The  correctness  of  the  ruling  of  tbe 
trial  court  In  excluding  the  parol  evidence  of- 
fered by  the  defendant  In  support  of  certain 
items  of  set-off  filed  with  its  plea.    And 

III.  The  correctness  of  the  court's  instrac- 
tlon  In  regard  to  the  allowance  of  Interest. 

At  the  former  hearing  it  was  not  deemed 
necessary  to  pass  upon  question  I,  since  tbe 
decision  was  mainly  rested  on  the  construc- 
tion of  certain  stipulations  in  the  contract  oC 
April  12,  1912,  which  were  not  affected  by 
the  letter  of  May  31,  1912.  Inasmuch,  there- 
fore, as  we  are  disposed  to  adhere  to  the  for- 
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mer  decision  of  this  court  upon  that  branch 
of  the  controversy,  It  Is  not  thought  necessary 
to  pass  upon  question  I. 

Clause  6  of  the  printed  contract  was  origi- 
nally as  follows: 

"The  company  shall  not  be  bdd  responsible 
for  any  loro,  damage,  detention  or  delay  caused 
by  fire,  strike,  civil  or  military  authority,  or  by 
insurrecticHi  or  riot,  or  by  any  other  cause  which 
ja  unavoidable  or  beyond  its  reasonable  control, 
or,  in  any  event,  for  consequential  damages,  and 
the  receipt  of  the  apparatus  by  the  purchaser 
upon  its  delivery  sbul  constitute  a  waiver  of 
ail  claims  for  loss  or  damage  due  to  delay. 
•    •    •  n 

But  at  the  instance  of  the  defendant  the 
following  stipulation  was  erased : 

"And  the  receipt  of  the  apparatus  by  the  pur- 
chaser upon  its  delivery  shall  constitute  a  waiv- 
er of  all  daims  for  loss  or  damage  due  to  delay." 

The  circuit  court  was  of  opinion  that  all 
items  of  set-off  filed  with  the  plea,  "except 
perhaps  the  Items  for  extra  cost  of  overhead 
construction  and  extra  cost  of  engineering," 
constituted  consequential  damages  for  which 
by  the  express  terms  of  clause  8  of  the  con- 
tract the  plaintiff  in  no  event  was  to  be  held 
liable. 

The  printed  contract  also  contained  the 
following   agreement : 

"All  previous  communications  between  the  par- 
ties hereto,  either  verbal  or  written,  with  refer- 
ence to  die  subject-matter  of  this  proposal,  are 
h««by  abrogated,  and  this  proposal,  duly  ac- 
cepted and  approved,  constitutes  the  agreement 
between  the  parties  hereto,  and  no  modification 
of  this  agreement  shall  be  binding  upon  the  par- 
ties hereto,  or  either  of  them,  unless  such  modi- 
fications shall  be  in  writing,  duly  accepted  by 
the  purchaser  and  approved  by  an  executive  of- 
ficer of  the  company. ' 

We  shall  not  repeat,  nor  add  much  by  way 
of  elaboration,  to  what  has  been  so  well  said 
by  Keith,  P.,  upon  this  phase  of  the  litiga- 
tion. 

[1]  The  term  "consequential  damage"  is 
thus  defined  in  Black's  Law  Dictionary : 

"Such  damage,  loss,  or  injury  as  does  not  flow 
directly  and  immediately  from  the  act  of  the 
party,  but  only  from  some  of  the  consequences  or 
results  of  such  act."  Black's  Law  Diet.  (2d 
Ed.)  p.  249. 

Substantially  similar. definitions  appear  in 
all  the  authorities  on  the  subject   - 

It  is  plain  that  the  Items  of  set-off  filed 
with  defendant's  plea  belong  to  the  class  of 
consequential  damages  as  above  defined;  and, 
in  view  of  the  foregoing  stipulations  of  the 
printed  contract,  we  are  of  opinion  that  the 
trial  court  rightly  rejected  the  parol  evidence 
offered  in  support  of  the  plea. 

The  fundamental  error  in  the  defendant's 
contention,  as  it  seems  to  us,  flows  from  the 
assumption  that  if  at  the  date  of  the  contract 
the  parties  contemplated  that  consequential 
damage  might  result  from  delay  In  delivery 
of  the  articles  sold,  such  knowledge  had  the 
effect  of  converting  what  otherwise  would 
hare  been  consequential  damage  Into  direct 
damage.  To  the  contrary,  consequential  dam- 
age must  in  fact  and  effect  remain  the  same, 
whether  in  the  contemplation  of  ^ther  or 


both  parties  or  not  It  Is,  however,  only 
when  such  damages  are  contemplated  by  both 
parties  that  they  are  recoverable.  This  mu- 
tual contemplation  makes  them  recoverable, 
but  does  not  change  their  character  from 
consequential  to  direct  damages.  If  the  con- 
sequences are  known,  or  such  as  ought  to  be 
known,  to  the  seller  when  the  contract  is 
made,  he  will  be  liable  unless  be  provides 
against  them  in  the  contract  If  they  are 
not  such  as  he  knows,  or  ought  to  know,  will 
follow  a  breach,  be  will  not  be  liable.  It 
would  therefore  be  vain  and  useless  to  con- 
tract against  liability  "In  any  event  for  con- 
sequential damages,"  unless  the  term  Is  to  be 
construed  to  refer  to  consequences  In  contem- 
plation when  the  contract  Is  made.  Hence  It 
must  follow  from  the  foregoing  postulate 
that  the  mere  fact  that  consequential  damage 
might  result  from  delay  in  deliveries  of  the 
articles  sold  was  contemplated  by  the  parties 
at  the  date  of  the  contract  could  not  ipso 
facto  convert  such  damage  Into  direct  dam- 
age; and  any  argument  based  upon  that  false 
premise  cannot  be  sound. 

Certain  expressions  in  some  of  the  author- 
ities would  seem,  at  first  blush,  to  support 
the  contention  that  consequential  damages 
under  one  state  of  facts  may  be  direct  dam- 
ages under  another.  Upon  analysis,  however, 
It  will  be  found  that  the  authorities,  notwith- 
standing some  occasional  confusion  In  terms, 
are  practically  unanimous  in  holding  that 
consequential  damages  are  of  the  same  gen- 
eral character  always,  and  that  they  may  or 
may  not  be  the  subject  of  liability  according 
to  the  facts  of  the  individual  case.  The 
cases  so  insistently  relied  on  to  sustain  the 
opposing  theory  are  only  persuasive  because 
of  certain  expressions  in  the  opinions,  for  the 
question  here  Involved  was  not  in  issue  In 
any  of  them.  All  that  these  cases  decide  Is 
that  certain  resulting  damages,  which  it  was 
claimed  were  so  re^note  as  to  bar  recovery, 
could  be  recovered.  It  is  conceded  in  this 
case  that  the  damages  claimed  were  not  so 
remote  as  to  be  barred,  but  that  while  not 
too  remote  they  were  damages  which  result- 
ed, not  immediately  from  the  alleged  breach, 
but  Indirectly  from  the  operation  of  an  inter- 
mediate cause  or  causes.  Such  damages, 
nevertheless,  are  consequential  and  cannot  be 
recovered  In  this  case  because  of  the  express 
provision  of  the  contract.  Any  other  con- 
struction Ignores  that  provision,  for  unless 
applicable  to  such  damages  as  are  here  con- 
tended for,  it  Is  difficult  to  conceive  of  any 
damages  to  which  the  language  could  be  ap- 
plied. 

Upon  these  considerations,  we  feel  con- 
strained to  hold  to  our  former  conclusion  on 
that  question. 

[2]  III.  The  third  question  involves  the 
correctness  of  the  Instruction  of  the  court 
upon  the  allowance  of  Interest 

The  record  shows  that  a  majority  of  the 
Jury  were  not  In  favor  of  allowing  any  In- 
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terest,  and  upon  their  request  for  Informa- 
tion as  to  their  duty  In  the  premises,  the 
court  gave  the  following  mandatory  Instruc- 
tion: 

"The  court  tells  the  jury  that  if  they  find  for 
the  plaintiff  they  should  allow  interest  from  the 
time  the  plaintiff's  demand  accrued  under  the 
terms  of  the  contract— that  is,  from  the  time  the 
payments  became  due  and  payable  aa  set  out  m 
the  contract— and  this  interest  follows  in  this 
case  and  should  be  allowed  because  the  defendant 
has  introduced  no  evidence  of  damage  which 
could  be  set  off  or  allowed  as  against  said  inter- 
eat" 

Thereupon  the  Jury  gave  Interest  upon 
$81,652.19,  the  prindiwl  sum  allowed  by 
their  verdict,  at  6  per  cent,  from  May  1, 1913, 
subject  to  a  credit  of  $791.13  as  of  that  date, 
to  March  18,  1915,  the  time  at  which  the 
verdict  was  rendered. 

Section  3390  of  the  Code  of  Virginia  Is  as 
follows: 

"The  jury,  In  any  action  founded  on  contract, 
may  allow  interest  on  the  principal  due,  or  any 
part  thereof,  and  fix  the  period  at  which  stich  in- 
terest shall  commence,  and  in  any  action. whether 
on  contract  or  for  tort,  the  jury  may  allow  in- 
terest on  the  sum  found  by  the  verdict,  or  any 
part  thereof,  and  fix  the  period  at  which  the  in- 
terest shall  commence.  If  a  verdict  be  render- 
ed which  does  not  allow  interest,  the  sura  ther^ 
by  found  shall  bear  interest  from  its  date,  and 
judgment  shall  be  entered  accordingly.' 

Without  meaning  to  hold  that  there  has 
been  a  clear  and  unambiguous  agreement  for 
the  payment  of  interest  from  a  fixed  and 
definite  date,  the  Jury  may  remit  the  Interest 
between  that  date  and  the  date  of  their  ver- 
dict, we  are  of  opinion  that  under  the  particu- 
lar facts  of  this  case  the  peremptory  Instruc- 
tion of  the  court  to  the  Jury  on  Oie  subject 
of  interest  was  In  conflict  with  the  statute 
above  quoted,  and  was  such  an  Invasion  of 
the  province  of  the  Jury  as  to  constitute  re- 
versible error.  The  case  was  really  before 
the  Jury  In  two  aspects — one  upon  the  special 
contract  In  its  original  form,  and  the  other 
upon  the  contract  as  It  was  claimed  to  have 
been  modified  by  certain  correspondence. 
Moreover,  there  was  some  room  to  contend, 
and  some  apparent  contention,  at  least  upon 
the  part  of  the  defendant  in  error,  that  this 
contract  as  finally  signed  by  its  executive 
officers,  was  never  accepted  by  the  plaintiff 
In  error.  The  declaration  contained  the  com- 
mon counts  in  assumpsit  and  also  a  special 
count  upon  the  contract,  and  the  evidence 
was  such  as  to  have  made  It  possible  for  the 
Jury  to  find  for  the  plaintiff,  either  upon  the 
special  contract,  or  upon  the  general  assump- 
sit We  think,  under  all  the  circumstances 
of  the  case,  that  the  statute  above  quoted  ap- 
plied, and  that  the  Jury  had  the  right,  In 
their  discretion,  to  fix  the  date  from  which 
the  Interest  should  begin  to  run. 

For  the  error  of  the  trial  court  in  giving 
the  instruction  complained  of,  the  Judgment 
must  be  reversed,  the  verdict  set  aside,  and 
the  case  remanded  for  a  new  trial  to  be  bad 
therein  in  conformity  with  the  views  express- 
ed in  this  opinion. 


■  W  If,  however,  the  defendant  shall,  with- 
in ninety  days  from  the  date  hereof,  elect  ia 
writing  to  relinquish  the  Interest  upon  $81,' 
652.19,  the  principal  sum  found  by  (he  Jury, 
at  5  per  cent  from  May  1,  1913,  subject  to  a 
credit  of  $791.13  as  of  that  date,  to  March 
18,  1915,  the  date  of  the  verdict  (sndi  re- 
linquishment to  be  filed  with  the  papers  In 
the  cause  in  the  clerk's  office  of  the  circuit 
court  of  Loudoun  county  as  part  of  the  rec- 
ord), then  said  Judgment  shall  stand  affirmed. 
But  In  the  event  of  a  new  trial,  this  provi- 
sion is  not  to  Influence  the  Jury  in  determin- 
ing the  question  of  Interest 

There  Is  authority  and  precedent  for  this 
disposition  of  this  branch  of  the  casa  See 
Buena  Vista  Co.  v.  McCandllsh,  92  Va.  306, 
23  S.  E.  781;  Moreland  v.  Moreland,  108  Va. 
107,  60  S.  B.  730. 

It  may  be  added  that  so  tar  as  the  question 
of  consequential  damages  is  concerned,  it  Is 
immaterial  whether  the  Jury  based  their  ver- 
dict upon  the  original  contract  or  not,  since 
under  that  contract  such  damages  were  stipu- 
lated against  and  without  it,  on  the  other 
hand,  the  delivery  dates  upon  which  the 
plaintiff  in  error  relies  as  the  basis  for  its 
claim  to  such  damages  are  eliminated. 

Reversed  in  part 

SIMS,  J.  (dissenting).  The  following  state- 
ment will  disclose  the  reasons  which  force 
me  to  dissent  from  the  majority  i^inion  In 
this  case: 

What  are  Consequential  Damages? 

They  are  indirect  damages,  as  distinguish- 
ed from  direct  damages.  1  Sutherland  on 
Dam.  (3d  Ed.)  §S  14, 15 ;  1  Sedgwick  on  Dam. 
(9th  Ed.)  §  111;  Anderson's  Diet  Law,  p. 
307;  Black's  Law  Diet  (2d  Ed.)  p.  314;  5 
Am.  &  Eng.  Ency.  Law,  p.  6 ;  Hale  on  Dam. 
(1896)  p.  39. 

Direct  damages  are  the  result  of  losses 
which  proceed  Immediately  (not  necessarily 
in  time,  but  cansatlvely)  from  wrongful  con- 
duct, without  the  intervention  of  any  inter- 
mediate cause.  (We  shall  presently  Inquire 
more  concretely,  what  are  direct  damages 
upon  the  breach  of  a  contract?)  Hale  on 
Dam.  p.  36;   Sedgwick  on  Dam.  §  111. 

Indirect  (consequential)  damages  are  the 
result  of  losses  which  do  not  proceed  Immedi- 
ately (causatlvely)  from  wrongful  conduct, 
but  from  such  conduct  setting  In  operatloa 
an  intermediate  cause  or  causes  (which,  of 
course,  is,  or  are,  not  independent),  from 
which  latter  the  losses  directly  result  Hale 
on  Dam.  p.  39. 

Both  direct  and  indirect  (consequential) 
damages  are  recoverable  If  they  are  proxi- 
mate. Hale  on  Dam.  p.  36;  Sedg.  Dam.  | 
111 ;  Lolseau  v.  Arp,  21  S.  D.  566,  114  N.  W. 
701,  14  L.  R.  A.  (N.  S.)  855-858,  180  Am.  St 
Rep.  741. 

Direct  damages  are  always  proximate  and 
are  recoverable  whether  they  were  In  fact 
within  the  contemplation  of. the  partlot  or 
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not  (In  actions  of  contract  the  loss  of  the 
thing  contracted  for  is  almost  necessarily 
contemplated  by  the  parties,  hut  in  some 
cases  the  extent  of  the  damage^  although  di- 
rect, is  unexpected,  and  "whether  the  parties 
to  the  contract  had  In  mind  the  damages 
which  might  result  from  a  breach  does  not  In 
the  least  affect  their  liability  for  a  loss  result- 
ing from  a  breach.  •  •  •  Compensation  Is 
recoverable  •  •  •  if  the  loss  is  direct"— 
and  also  if  indirect  [consequential]  if  proxi- 
mate, as  we  shall  presently  see.)  Hale  on 
Dam.  pp.  38,  39 ;    Sedg.  Dam,  |S  111,  121,  b. 

Indirect  (consequential)  damages  are  some- 
times proximate  and  sometimes  remote.  The 
former  are  always  recoverable  in  actions  of 
tort,  and  are  recoverable  in  acticms  of  caa.- 
tract  unless  the  contract  exempts  from  lia- 
bility therefor.  The  latter  are  never  recover- 
able, either  in  actions  of  tort  or  contract. 
Hale  on  Dam.  p.  42 ;  Sedg.  Dam.  S  lU. 

Indirect  (consequential)  danteges  are  prox- 
imate when  they  are  the  natural  (normal) 
and  probable  result  (sometimes  spoken  of  as 
the  natural,  uncoupled  with  probable,  result) 
of  the  wrongful  conduct.  Hale  on  Dam.  ]K>. 
42,  48;  Sedg.  Dam.  {  111. 

We  come  now  in  the  light  of  the  elemen- 
tary principles  and  rules  above  mentioned,  to 
the  inquiry  as  to — 

What  are  direct  damages  upon  the  breach 
of  a  contract?  and,  negatively,  what  are  not 
indirect  (consequential)  damages  in  such 
case? 

"The  Airect  consequences  of  a  breach  of 
contract  Is  a  lou  ot  the  thing  contracted  for. 
•  *  * "  (ItaUcs  suppUed.)  Hale  on  Dam. 
p.  38. 

What  is  the  thing  contracted  for  must  de- 
pend upon  the  construction  of  the  contract  in 
question.  That  construction  depends  in  part 
npon  the  surrounding  circumstances  known 
to  both  parties  at  the  time  the  contract  was 
made.  Shenandoah,  etc.,  Co.  v.  CJlarke,  106 
Ta.  100,  55  S.  E.  561;  Merrlam  v.  United 
States.  107  U.  S.  437,  2  Sup.  Ct.  636,  27  L. 
Ed.  531;  United  States  v.  Bethlehem  Steel 
Co.,  205  U.  S.  105,  27  Sup.  Ct.  450,  51  L.  Ed. 
731;  1  Sutherland  on  Dam.  (3d  Ed.)  {  30,  p. 
149;  Baldwin  v.  U.  S.  Telegraph  Co.,  45  N.  X. 
750,  6  Am.  Kep.  165;  Hydraulic,  etc.,  Co.  v. 
McHaffle,  L.  R.  4  Q.  B.  670;  Meyer  v.  Haven, 
70  App,  Div.  629,  535,  75  N.  Y.  Supp.  261; 
Sutherland  on  Dam.  (3d  Ed.)  {  60,  pp.  149- 
151 ;  Hale  on  Dam.  pp.  61,  62;  Ridiardsm  v. 
Cbynoweth,  26  Wis.  656;  8  R.  C.  L.  p.  27; 
Hadley  v.  Baxendale,  cited  below ;  and  many 
other  cases  on  this  subject  too  numeroQs  to 
dte. 

What  is  known  as  the  third  rule  in  the 
case  of  Hadley  v.  Baxendale,  9  Ex.  341,  23  L. 
J.  Ex.  179,  18  Jur.  358,  26  Eng.  L.  &  Eq.  396, 
decides  that  if  damages  result  from  q>ecial 
drcnntstances,  notice  of  which  is  given  to  a 
vendor  at  the  time  a  contract  of  purchase  is 
made,  all  damages  may  be  recovered  which 
are  the  natural  and  probable  consequences  of 


a  breach  of  the  contract  by  the  vendor  under 
those  circumstances.  It  does  not  hold  that 
such  damages  are  Indirect  (consequential),  as 
counsel  for  defendant  in  error,  plaintiff  in 
the  court  below  (hereinafter  designated  plain- 
tiff contend.  Nor  does  it  hold  that  such 
damages  are  direct.  In  truth,  of  necessity, 
in  the  very  nature  of  the  case,  and  under  the 
elementary  rules  above  menticmed,  damages 
recoverable  under  the  third  rule  in  Hadley  v. 
Baxendale,  may  be  both  direct  and  Indirect 
(consequential)  damages.  All  damages  which 
are  the  natural  (normal)  and  probable  result 
of  a  breach  of  contract  under  the  special  cir- 
cumstances referred  to  are  recoverable  under 
such  rule.  That  Is  to  say,  both  direct  and  in- 
direct (consequential)  damages.  The  limita- 
tion In  this  rule  is  that  they  must  be  the  nat- 
ural and  probable  consequences  of  a  breach 
of  the  contract  under  those  circumstances,  1. 
e.,  the  loss  and  damages  must  be  proximate, 
which  Includes  both  direct  and  Indirect  (con- 
sequential) damages.  Hale  on  Dam.  pp.  58.  ' 
59.  Hence  this  case  does  not  hold  that  the 
damages  recoverable  under  its  third  rule  are 
solely  Indirect  (consequential)  damages,  but 
the  contrary. 

Whether  in  a  particular  case  the  damages 
recoverable  under  the  third  rule  in  Hadley 
V.  Baxendale  are  direct  or  indirect  (conse- 
quential) must  be  determined  by  the  result 
of  the  inquiry  of  whether  they  proceed  imme- 
diately from  the  loss  of  the  thing  contracted 
for,  without  the  intervention  of  any  interme- 
diate cause,  such  as  above  referred  to,  or 
from  such  loss  setting  in  operation  such  an 
intermediate  cause  or  causes  from  which  lat- 
ter the  losses  or  damages  directly  result.  In 
principle  this  is  necessarily  true.  This  in- 
quiry unescapably  attends  every  ascertain- 
ment of  whether  damages  in  any  case  are  di- 
rect or  indirect  (consequential)— when  due  to 
special  circumstances  as  well  as  In  other 
cases.  All  causes  from  which  loss  and  dam- 
age may  proceed  immediately  (directly)  are 
causes  which  also  may  set  in  <^>eration  oth- 
er and  intermediate  causes  from  which  lat- 
ter also  loss  and  damage  may  directly  result 
The  loss  of  a  thing  contracted  for  may  in 
every  case  cause  direct  and  Indirect  (conse- 
quential) damages;  in  the  former  case  they 
are  direct;  in  the  latter  indirect  (consequen- 
tial) damages. 

Accordingly  we  find  .that  the  authorities, 
in  dealing  with  a  situation  where  there  is  no 
intermediate  cause  between  the  breach  of 
the  contract  and  the  damage  resulting  from 
the  loss  of  the  thing  contracted  for  (that 
thing  being  ascertained  from  a  construction 
of  the  contract  in  the  light  of  the  surround- 
ing [special]  circumstances),  hold: 

"If  it  appear  by  such  circumstances  that  tie 
contract  was  entered  into,  and  known  by  both 
parties  to  be  entered  into,  to  enable  one  of  them 
to  serve  or  accomphsh  a  particular  purpose, 
whether  to  secure  a  special  gain  or  avoid  an  an- 
ticipated loss,  the  liability  of  the  other  for  its  )' 
violation  will  be  determined  and  the  amount  Jtf^LC 


650 


91  SOUTHEASTERN  REPOBTBB 


(Va. 


damages  fixed  with  reference  to  the  effect  of  the 
breach  in  hindering  or  defeating  that  object. 
The  proof  of  snch  circumstances  makes  it  man- 
ifest that  such  damages  are  within  the  contem- 
plation of  the  parties.  Looking  alone  at  a  con- 
tract of  this  character,  silent  as  to  the  circum- 
stances which  were  in  view,  such  damages  are 
oontequcntial,  and  sometimes  appear  to  arise 
yery  remotely  and  collaterally  to  the  undertak- 
ing violated.  But  when  the  contract  is  consider- 
ed in  connection  with  the  extrinsic  facts,  there 
is  established  a  natural  and  proximate  relation 
of  cause  and  effect  between  its  breach  and  the 
injury  to  be  compensated.  If  all  such  facts  as 
are  admiasible  to  justify  the  proof  of  consequeti^ 
tial  damage*  were  recited  m  the  contract  as 
the  law  connects  them  with  it  when  known,  or 
if  the  legal  obligation  which  the  law  imposes  by 
reason  of  them  had  been  expressed  in  words  by 
the  parties,  such  damages  would  be  direct  and 
not  consequential."  (Italics  supplied.)  Suth- 
erland on  Dam.  {  SO,  pp.  149,  150. 

Discussing  the  tblrd  rule  in  Hadley  v. 
Baxendale,  tIz^  that  "when,  at  the  time  of 
nmklag  a  contract,  notice  Is  given  the  vendor 
of  the  purpose  of  making  it,  or  of  special  cir- 
cumstances affecting  the  quantum  of  dam- 
ages likely  to  result  from  a  breach,  damages 
may  be  recovered  for  all  the  natural  and 
probable  consequences  of  a  breach  under 
those  circumstances,"  Hole  on  Damages,  p. 
61,  says: 

"The  reason  for  it  is  found  in  the  fundamental 
principle  of  compensation  underlying  the  entire 
law  of  damages.  The  amount  of  benefit  which  a 
party  to  a  contract  would  derive  from  its  per- 
formance is  the  measure  of  damages  for  its 
breach"  (citing  Alder  v.  Keighley,  15  Mees.  & 
W.  117).  "When  defendant  knows  that  plain- 
tiff contracts  for  the  purpose  of  securing  a  spe- 
cial benefit,  he  must  be  deemed  to  have  contracted 
that  plaintiff  should  receive  such  benefit,  and  he 
is  liable  for  a  breach  accordingly.  The  intention 
of  the  parties  must  be  arrived  at  by  interpreting 
the  contract  in  the  light  of  the  surrounding  cir- 
cumstances known  to  both  parties,  and  tueh  cir- 
cumttancet  form  as  much  a  part  of  the  contract 
as  if  they  were  written  into  it.  If  the  special 
circumstances  were  in  fact  written  into  the  con- 
tract, the  damages  arising  from  a  breach  under 
these  circumstances  would  be  direct  and  not  con- 
sequential."    (Italics  supplied.) 

The  some  author  (Hale  on  Damages,  pp. 
61,  62)  adds: 

"If  the  contract  of  sale  is  made  to  enable  the 
vendee  to  secure  a  special  benefit  and  that  ob- 
ject is  known  to  defendant,'  the  principle  of  just 
compensation  requires  him  to  make  good  the  loss 
arising  from  his  failure  to  deliver  the  goods" 
(citing  Hammer  v.  Schoenfelder,  47  Wis.  455, 
2  N.  W.  1129;  Manning  v.  Fitch,  138  Mass. 
273;  Beeman  v.  Bantt,  118  N.  Y.  538,  23  N.  B. 
887,  16  Am.  St.  Eep.  779).  "In  such  case  the 
contract  interpreted  m  the  light  of  the  object  for 
which  it  was  made  is  more  than  a  mere  contract 
of  sale." 

Referring  to  the  case  of  Hammer  v.  Scboen- 
felder,  supra,  where  defendant  agreed  to  fur- 
nish plaintiff,  a  butcher,  with  ice,  knowing 
that  it  was  needed  to  preserve  meat  of  plain- 
tiff, and  there  was  a  failure  to  supply  the  ice. 
In  consequence  of  which  plaintiff  lost  consid- 
erable meat,  for  which  recovery  was  allowed, 
1  Sutherland  on  Dam.  p.  151,  says: 

"This  case  was  not  one  of  simple  contract  of 
sale.  The  special  circumstances  known  to  both 
parties,  made  it  more  than  that  in  its  aims  and 
consequences,  although  the  terms  in  which  it  was 


made,  considered  alone,  imported  only  a  con- 
tract of  sale.  The  vendor,  knowing  the  pur- 
pose for  which  it  was  wanted,  was  held,  by 
implication,  to  undertake  to  deliver  it  as  agreed 
in  order  that  the  vendee  should  not  suffer  loss 
on  his  fresh  meat  from  his  inability  to  preserve 
it  for  want  of  ice.  Such  being  the  contract,  the 
loss  which  occurred  from  its  breach  was  the 
direot  consequence  thereof."  (Italics  supplied.) 
"In  such  case  the  special  circumstances  be- 
come an  implied  clement  of  the  contract  and  of 
the  duty  thereby  imposed."    8  R.  C  L.  p.  27. 

Indeed,  such  is  the  effect  of  the  holding 
in  the  Hadley  v.  Baxendale  Case  itself. 

In  the  case  of  Swift  River  Co.  v.  Fitchburg 
Rd.  Co.,  169  Mass.  326,  47  N.  E.  1015.  61  Am. 
St  Rep.  288,  dted  in  the  opinion  at  this  court 
upon  the  former  bearing  of  the  instant  case, 
the  defendant  had  no  notice  of  the  special 
circumstances. 

A  number  of  cases  decided  by  the  United 
States  Circuit  Courts,  falUng-  within  the 
third  rule  in  Hadley  v.  Baxendale,  and  where 
there  was  no  intervening  cause  between  the 
loss  of  the  thing  contracted  for  and  the  dam- 
age resulting  from  such  loss,  hold  that  the 
damages  in  snch  cases  are  direct  Iowa  Mfg. 
Ca  ▼.  B.  F.  Stnrtevant,  162  Fed.  460,  89  C. 
0.  A.  346,  18  liu  R,  A.  (N,  S.)  575;  McDonald 
V.  Kansas  City,  eta,  Co.,  149  Fed.  360,  79  C 
C.  A.  298,  8  L.  R.  A.  (N.  S.)  1110;  Northwest- 
em,  etc,  Mfg.  Co.  T.  Great  Lakes,  etc..  Works. 
181  Fed.  38,  104  C.  C.  A.  62;  and  other  caqes 
cited  In  such  cases. 

To  the  same  effect  are  ahso  the  following 


See  Bldiardson  v.  Chynoweth,  26  Wis.  656. 

In  Wllley  v.  Fredericks,  10  Gray  (Mass.i 
367,  the  action  was  for  damages  for  bread: 
of  contract  to  build  a  proper  wall.  Owing  to 
such  breach  of  contract  the  owner  lost  the 
use  of  certain  land.    Held: 

"Damages  for  the  loss  of  the  use  of  the  land 
during  such  time  are  not  remote,  speculative  or 
contingent  but  the  direot  and  immediate  conse- 
quence of  the  defendants'  failure  to  perform 
their  contract  and  duty."     (Italics  supplied.) 

Counsel  for  plaintiff  take  the  position  that 
in  "substantive  law,  the  whole  realm  of  dam- 
ages is  divided  Into  two  classes,  'direct'  and*' 
(Indirect)  "  'consequential.'  "  This  position, 
as  we  have  seen,  is  correct  Counsel  there- 
upon, with  great  ability,  press  forward  to 
and  attempt  to  maintain  the  further  position 
that  as  in  "pleading  and  practice  the  whole 
realm  of  damages  which  can  be  recovered  is 
divided  into  'general'  and  'special'  damages. 
•  •  •  and  that  'special  damages'  are  the 
same  as  'consequential  damages'  whidi  are 
not  so  remote  that  they  cannot  be  recovered.*" 
That  Is  to  say,  that  all  direct  damages  are 
general  and  all  special  damages  are  indirect 
(consequential)  damages.  The  following  an- 
thoritles  are  dted  and  relied  on  to  sustain 
this  position:  Loesch  v.  Koehler,  144  Ind. 
278,  41  N.  E.  326,  43  N.  B.  129,  35  U  R.  A. 
682-684;  Thomas  v.  Dlngley,  70  Me.  100.  35 
Am.  Rep.  310,  311,  314 ;  Battley  v.  Faulkner. 
3  Bam.  and  Aid.  294,  3  Common  Law  Rep. 
290;  Laing  v.  Ca%f^|^Pa^^,iJ94m.  Dec. 
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533,  534;  Sedg.  on  Dam.  (4tb  Ed.)  p.  682; 
Hale  on  Dam.  pp.  36,  39,  223;  Eaton  t.  Bos- 
ton, etc.,  R.  B.,  51  N.  H.  504,  12  Am.  Rep. 
147;  Wallace  ▼.  Ah  Sam,  71  Cal.  197, 12  Pac. 
46,  60  Am.  Rep.  534-537;  4  Words  and 
Phrases,  p.  3060;  Lee  t.  Hill,  84  Va.  919, 
921,  6  S.  E.  473;  Wood  y.  American  Nat. 
Bank,  100  Va.  306,  309,  40  S.  E.  931;  N.  & 
W.  R,  Co.  V.  Spears,  110  Va.  110,  113,  65  S. 
B.  482;   Sutherland  on  Dam.  (3d  Ed.)  S  14. 

An  examination  of  these  authorities  dis- 
closes that  they  do  hold,  it  is  true,  that  "spe- 
cial damages"  must  be  specially  pleaded  or 
alleged  to  be  recovered ;  but  they  fall  short 
of  holding  that  all  general  damages  are  di- 
rect and  that  all  special  damages  are  Indirect 
(consequential)  damages.  It  is  manifest  from 
these  authorities  that  indirect  (consequential) 
and  special  damages  are  not  terms  of  iden- 
tical meaning.  They  do  not  cover  the  same 
grotmd.  It  is  true  that  their  boundaries  in- 
terlock. Thete  boundaries  cover  in  part  the 
same  territory  of  the  law  of  damages,  but 
they  do  not  coincide  throughout.  These  au- 
thorities do  not  hold  that  special  damages 
may  not  also  sometimes  be  direct  damages. 
We  have  seen  that  they  may  be.  These  au- 
thorities do  not  bold  that  in  such  case  spe- 
cial damages  need  not  be  specially  pleaded 
or  alleged  to  be  recovered.  On  the  contrary, 
Sutherland  on  Dam.  (3d  Ed.)  }  14,  in  dis- 
cussing direct  damages,  says: 

"What  these  inelvde.  These  include  damages 
for  all  sach  injarious  consequences  as  proceed 
immediately"  (not  necessarily  In  time  but  causn- 
tively)  "from  the  cause  which  is  the  basis  of  the 
action:  not  merely  the  consequences  which  in- 
variably or  necessarily  result  and  are  always 
provable  under  the  general  allegations  of  dam- 
ages in  the  declaration,  but  also  other  direct 
effects  which  in  the  particular  instance  natu- 
rally resolted  and  must  be  alleffed  specially  to 
be  recovered  for."    (Italics  supplied.) 

Special  damages  are  distinguished  from 
general  damages  by  a  whoUy  different  test 
from  that  of  whether  they  are  direct  or  in- 
direct (consequential);  namely,  by  the  test 
of  whether  the  damages  are  implied  by  law, 
in  which  case  they  are  general  damages,  or 
whether  they  are  not  implied  by  law  but 
arise  from  special  circumstances,  in  which 
case,  whether  direct  or  indirect  (consequen- 
tial), they  are  special  damages  and  most  be 
specially  pleaded  or  alleged  to  be  recovered ; 
and  the  ultimate  reason  for  the  different 
character  of  pleading  required  with  respect 
to  general  and  special  damages  respectively, 
is,  to  prevent  a  surprise  on  the  defendant 
and  to  enable  the  latter  to  properly  prepare 
bis  defense.  The  application  of  this  reason 
affords  the  fundamental  test,  and  not  the  In- 
quiry of  whether  the  damages  are  direct  or 
indirect  (consequential). 

As  said  by  Hale  on  Dam.  p.  223,  cited  by 
counsel  for  an>ellee,  quoting  from  Chltty 
on  PL: 

"Special  damages  are  such  as  really  took  place 
and  are  not  implied  by  law.    •    •    *  » 


Again,  the  same  author  quotes  from  same 
authority  in  reference  to  its  not  being  nec- 
essary to  state  descriptions  of  general  dam- 
ages in  the  declaration,  "because  presump- 
tions of  law  are  not  in  general  to  be  pleaded 
or  averred  as  fitcts,"  and  proceeds  with  the 
quotation: 

"  'But  where  the  law  does  not  necessarily  in>- 
ply  that  the  plaintiff  sustained  the  damages  by 
the  act  complained  of,  it  is  essential  to  the  valid- 
ity of  the  declaration  that  the  resulting  damage 
should  be  shown  with  particularity.  •  *  • 
And  whenever  the  damages  sustained  are  not 
necessarily  accrued  from  the  act  complained  of, 
and  consequently  are  not  implied  by  law,  then, 
in  order  to  prevent  surprise  on  the  defendant, 
which  might  otherwise  ensue  at  the  trial,  the 
plaintiff  must,  in  general,  state  the  particular 
damage  which  he  has  sustained,  or  he  will  not  be 
permitted  to  give  evidence  of  it' " 

We  reach  the  conclusion,  therefore,  both 
on  principle  and  ui>on  authority,  that  dam- 
ages arising  upon  the  breach  of  a  contract  in 
a  case  falling  under  the  third  rule  in  Hadley 
V.  Baxendale  may  be  both  direct  and  indirect 
(consequential)  damages.  Those  which  pro- 
ceed immediately  (causatively)  from  the  loss 
of  the  thing  contracted  for  without  the  In- 
tervention of  any  intermediate  cause,  are  di- 
rect damages.  Those,  tf  any,  which  do  not 
proceed  Immediately  (causatively)  from  the 
loss  of  the  thing  contracted  for,  but  from 
such  loss  setting  in  motion  an  intermediate 
cause  or  causes  from  which  latter  the  losses 
directly  result,  are  indirect  (consequential) 
damages ;  as  would  be  also  many  other  pos- 
sible occurrences  of  damages  which  might 
have  arisen  under  the  contract  in  the  instant 
case,  which  so  far  as  we  know  have  not  aris- 
en, or,  at  least,  are  not  involved  in  the  suit 
before  us,  t>ut  for  which  plaintiff  was  ex- 
empted from  any  liability  by  the  dauae  in 
the  contract  with  respect  to  "consequential" 
(Indirect)  damagea 

Now  what  Is  an  "intermediate"  cause,  such 
as  referred  to  In  the  next  preceding  para- 
graph. In  a  case  of  a  breach  of  a  contract? 

Manifestly  it  Is  a  cause  extrinsic  to  the 
contract  when  the  latter  Is  constraed  In  the 
light  of  all  the  surrounding  circumstances — 
in  the  light  of  the  special  circumstances  of 
which  the  vendor  has  notice  at  the  time  of 
the  making  of  the  contract;  that  Is  to  say. 
It  Is  a  cause  of  which  such  special  circum- 
stances gave  the  vendor  no  notice^ 

Com^g  now  more  spedflcally  to  the  case 
at  bar,  the  question  is: 

Did  the  damages  claimed  by  plaintiff  in 
error,  defendant  In  the  court  below  (herein- 
after referred  to  as  defendant),  as  to  which 
the  evidence  tendered  was  excluded  by  the 
trial  court,  proceed  from  the  operation  of  a 
canse  or  causes  of  which  the  vendor  (the 
plaintiff)  did  not  have  notice  at  the  time  of 
the  making  of  the  contrtict,  or  Immediately 
(causatively)  from  a  cause  or  causes  of  which 
the  vendor  had  notice? 

It  is,  of  course,  not  intended  to  conclude 
what  the  facts  really  are  or  might  prove  to 
be;  but  assuming,  as  we  ^^^g^ponjhej^tii^ 


652 


«J  SOUTHEASTERN  RBPOBTEB 


(Va. 


slderatlon  of  the  admissibility  of  such  evi- 
dence, tbat  the  statements  accompanying  the 
tender  of  such  evidence  would  have  been  sus- 
tained by  the  proof,  it  appears  that  the  Items 
of  damages  claimed  by  defendant  proceeded 
directly  from  a  cause  or  causes  of  which  the 
plaintiff  had  notice  at  the  time  of  the  mak- 
ing of  the  contract  Counsel  for  plalntlfT,  In 
the  brief  filed  February  26, 1915,  state: 

"Each  and  every  one  of  these  items  grpw  out 
of  the  fact  that  the  plaintiff  in  error  had  leas- 
ed from  the  Southern  Railway  Company  the 
Bluemont  division  of  its  road  and  had  covenant- 
ed to  take  over  and  operate  the  same  on  the  Ist 
of  July,  1012." 

The  plaintiff  in  the  court  below  had  no- 
tic's  of  this  lease  at  the  time  of  the  making 
of  the  contract  in  question  and  of  the  perti- 
nent provisions  of  such  lease.  Such  counsel 
then  takes  the  position  tbat: 

"Whpn  the  contract  was  entered  Into,  it  is 
clear  tuat  the  possibility  of  such  damages  aris- 
ing was  in  the  minds  of  the  parties,  but  that 
the  defendant  in  error  was  unwilling  to  enter  in- 
to the  contract  which  it  did  and  incur  a  lia- 
bility for  damages  growing  out  of  these  pe- 
culiar circumstances  •  •  •  determined  to 
protect  itself  against  such  damages  by  con- 
tract.   •    •    •'• 

And  hence: 

"It  provided  in  the  contract  that  it  should  not 
be  'held  responsible  or  liable  in  any  event  for 
consequential  damaj^es." 

Counsel  for  plaintiff  add: 

"But  for  this  provision  in  the  contract  it 
seems  unquestioned  that  the  defendant  in  er- 
ror would  be  liable  for  the  offsets  in  the  bill  of 
particulars,  and  because  of  this  contract  pro- 
vision it  is  clear  that  it  is  not  liable  for  these 
consequential  damages." 

Counsel  for  plaintiff,  It  is  very  trne,  con- 
tend that  such  damages  were  not  direct,  but 
indirect  (consequential)  damages';  but  it  is 
not  claimed  that  they  were  so  because  they 
proceeded  from  the  operation  of  a  cause  or 
causes  of  which  the  plaintiff  did  not  have 
notice  at  the  time  of  the  making  of  the  con- 
tract This  is  in  effect  admitted.  (Of 
coarse,  npon  the  assumption  tbat  the  state- 
ments accompanying  the  tender  of  the  evi- 
dence in  question  would  have  been  sustained 
by  the  proof.)  The  position  that  such  dam- 
ages are  consequential  and  not  direct  is 
based  npon  the  contention  that  all  damages 
arising  from  special  circumstances  are  Indi- 
rect (consequential)  although  the  vendor  has 
notice  of  such  circumstances  as  afo^?esald. 
This  position  has  been  considered  above  and 
found  untenable,  on  principle  and  upon  au- 
thority, as  there  set  forth. 

The  conclnsion,  therefore,  seems  inevitable 
from  the  case  as  made  by  the  statement  ac- 
companying said  evidence,  that  the  damages 
in  question  did  not  proceed  from  the  opera- 
tion of  a  canse  of  which  the  vendor  (the 
plaintiff)  did  not  have  notice  as  aforesaid, 
but  immediately  from  the  said  cause  of  which 
the  debtor  had  notice. 

Hence  the  farther  conclaslons  are  inevi- 
table (predicating  that  the  statements  ac- 
oompanylng  the  evidence  aforesaid  would  be 


sustained  by  the  proof)  that  the  damages  in 
question  are  direct  damages,  not  indirect 
(consequential)  damages:  and  that  the  pro- 
vision In  the  contract  exempting  the  plaintiff 
"in  any  event,  from  consequential  damages," 
does  not  protect  it  from  liability  for  the 
damages  claimed  by  defendant  in  this  case. 

The  provision  referred  to  in  the  contract 
would  operate  npon  and  exempt  the  plaintiff 
from  liability  for  all  damages  arising  from 
intermediate  causes  set  in  operation  by  tfie 
said  cause  of  which  the  plaintiff  had  notice, 
from  which  intermediate  causes  losses  di- 
rectly result  and  from  other  Indirect  (conse- 
quential) damages  such  as.  might  result  from 
many  other  possible  occurrences,  as  indicat- 
ed above.  But  the  case  before  ns  does  not 
present  one  in  which  any  such  indirect  (con- 
sequential) damages  are  sought  to  be  re- 
covered. 

That  is  to  say,  the  application  of  the  fore- 
going authorities  to  the  instant  case  product;s 
the  following  resultant  conclusion: 

The  contract  in  the  instant  case  impliedly 
contained — and  it  must  be  read  and  con- 
strued as  if  It  in  fact  expressly  contained, 
written  into  It — the  special  circumstances  re- 
ferred to  in  the  statement  accompanying 
the  tender  of  the  excluded  testimony.  Hence 
all  damages  which  arose  from  a  breach  of 
such  contract  which  were  the  result  of  losses 
which  proceeded  immediately  (causatively) 
from  such  circumstances  without  any  inter- 
mediate cause,  were  the  direct  result  of  a 
breach  of  this  very  contract  and  direct  and 
not  consequential  (indirect)  damages. 

The  term  "consequential"  (indirect),  used 
in  the  exemption  clause  of  the  contract  re- 
ferred toi  is  not  broad  enough  in  its  mean- 
ing to  cover  direct  as  well  as  indirect,  dam- 
ages arising  from  delay  in  delivery  of  the 
goods  sold — which,  indeed,  counsel  for  plain- 
tiff admit;  but  the  exemption  which  plain- 
tiff now  claims  it  sought  for  itself  by  the  use 
of  this  term  in  the  contract  amounts  to  this 
in  effect  Even  plaintiff,  it  is  to  be  noted, 
cannot  bring  itself  to  make  the  claim  of  this 
exemption  except  indirectly,  by  the  use  of  the 
contention  that  it  is  not  seeking  exemption 
under  such  term  from  direct  damages  for 
such  breach  of  its  contract.  It  can  bat  ad- 
mit that  such  term  was  not  used  with  the 
Intention  of  exempting  it  from  such  direct 
damages.  Hence  appellee  admits,  in  effect, 
that  it  did  not  even  propose  to  use  in  tlie 
contract  the  term  in  question  with  such 
meaning,  although  the  effect  of  giving  the 
construction  to  the  contract  for  which  it 
now  contends  would  be  to  give  snch  term 
that  meaning.  And,  on  the  side  of  the  ap- 
pellant it  Is  manifest  in  view  of  the  state- 
ment accompanying  the  tender  of  the  exclud- 
ed evidence,  that  if  such  meaning  had  been 
expressed  in  the  draft  of  the  contract  sc  as 
to  have  been  so  understood  by  appellant  It 
would  not  have  been  signed  by  it 

In  this  situation  the  court  would  be  mak- 
ing for  the  parties  a  coqtri^  differ^|tt  from 
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that  In  fact  made  by  them  If  It  gave  to  the 
term  "consequential"  the  effect  now  sought 
to  be  given  It  by  appellee.  Aside  from  all 
consideration  of  the  accurate  technical  mean- 
ing of  the  phrase  "consequential  damages" 
Is  this  fundamental  and  unsurmountable. dif- 
ficulty, which  lies  In  the  way  of  the  con- 
struction of  the  contract  for  which  counsel 
for  appellee  contend,  and  which  Is  given  it 
la  the  majori^  opinion  of  the  court. 

The  Measure  of  the  Damages. 

Many  authorities  have  been  cited  and  re- 
lied on  by  counsel  for  appellant  and  appellee 
with  respect  to  the  proper  measure  of  dam- 
ages In  the  ease  at  bar;  whether  the  evi- 
dence rejected  by  the  trial  court  was  admis- 
sible as  bearing  upon  the  proper  measure  of 
damages  in  such  case. 

As  we  have  seen,  where  the  damages  are 
direct,  they  may  always  be  recovered.  In 
such  case  they  are  certain  in  respect  to  the 
cause  from  which  they  proceed.  But  there  is 
another  rule  as  to  certitude  not  laid  down  in 
the  noted  case  of  Hadley  v.  Baxendale,  which 
Is  essential  to  the  recovery,  even  of  direct 
damages,  as  well  as  of  proximate  Indirect 
damages,  namely,  they  must  be  proved  with 
reasonable  certainty,  Burruss  v.  HInes,  9i 
Va.  413,  26  S.  E.  875;  Bristol  By.  Co.  v.  Bul- 
lock, etc.,  Co.,  101  Va.  652,  44  S.  E.  892.  And 
"the  law  adopts  that  mode  of  estimating  the 
damages  which  Is  ihost  definite  and  certain" 
in  the  particular  case.  Griffin  v.  Colver,  lo 
N.  T.  489,  68  Am.  Dec.  718.  The  party  in- 
jured "must  do  the  best  he  can,"  "what  he 
reasonably  can,"  to  avoid  the  Injurious  con- 
sequences under  the  circumstances  in  which 
he  is  placed.  Hale  on  Dam.  pp.  64,  66,  68,  69. 
In  case  of  delayed  delivery,  if  there  Is  a  mar- 
ket in  which  the  vendee  can  supply  the  loss 
of  the  thing  contracted  for,  he  should  avail 
himself  of  It,  and  whether  he  does  so  or  not, 
the  difference  between  the  market  value  and 
tliat  contracted  for  Is  the  measure  of  dam- 
ages; but  when  there  is  no  market  value, 
this  rule  tias  no  application.  Trigg,  etc.,  v. 
Clay,  88  Va.  330, 13  S.  E.  434,  29  Am.  St  Rep. 
72S;  Sedg.  iOam.  p.  281;  Sutherland,  Dam. 
i  46.  Where  there  is  no  such  market  value 
and  the  vendor  at  time  of  contract  has  actual 
or  implied  notice  of  tills  fact,  the  vendee  may 
recover  lost  profits  if  proved  with  reasonable 
certainty.  Richardson  v.  Chynoweth,  26  Wis. 
656;  Weston  v.  Boston  Railroad,  190  Mass. 
298,  76  N.  m,  1050,  4  I*  B.  A.  (N.  S.)  569, 
112  Am.  St  Rep.  330,  6  Ann.  Cas.  825 ;  Gre- 
beri-Borguis  v.  Nugent  L.  R.  15  Q.  B.  85,  89 ; 
Griflln  V.  Colver,  16  N.  Y.  4S9,  69  Am.  Dec. 
718 ;  Gagnon  v.  Sperry,  etc.,  206  Mass.  547, 
92  N.  B.  761 ;  Consumers'  Ice  Co.  v.  Jennings, 
100  Va.  719,  42  S.  B.  879 ;  Perry  Tie  Co.  v. 
Reynolds,  100  Va.  264,  269,  270,  40  S.  E.  919 ; 
BorrusB  V.  Hines,  supra.  Lost  profits  or  lost 
gains  are  as  recoverable  as  any  other  loss,  if 


proved  with  reasonable  certainty.  "Where  a 
plaintiff  is  deprived  of  the  use  of  property 
valuable  for  use  and  the  property  Is  some- 
thing that  can  be  replaced,  his  damages  are 
the  expenses  of  hiring  the  property  which  he 
is  forced  to  substitute  for  It"  Weston  v. 
Railroad  Co.,  supra.  It  is  true  that  the  hold- 
ing just  quoted  vras  not  necessary  for  the  de- 
cision of  that  case,  but  It  is  manifestly  sound 
in  principle  as  applicable  to  a  situation  where 
a  hiring  is  the  best  course  which  the  vendee 
can  "reasonably"  pursue,  to  minlmlae  the 
loss  under  the  circumstances  in  which  he  is 
placed.  There  are  cases  were  the  "real  val- 
ue" or  "true  value"  is  the  measure  of  dam- 
ages, there  being  no  market  value,  as  in 
Loesch  V.  Koehler,  144  Ind.  278,  41  N.  E.  326, 
43  N.  E.  129,  35  U  B.  A.  682-684,  where  there 
was  no  market  value  for  the  plaintiff's  horses 
which  were  killed,  but  they  had  a  real  or 
true  value  for  the  particular  use  to  which  he 
could  have  put  them.  Such  a  measure  of 
damages  is  propierly  resorted  to  where  it  is 
the  "most  definite  and  certain"  which  Is  ap-' 
pllcable  to  the  case  in  hand.  It  could  have 
no  proper  application  in  the  case  at  bar. 

The  evidence  rejected  by  the  court  below 
should  have  been  admitted  as  tending  to 
prove  the  damages  claimed  by  appellant 

It  is  not  intended  to  be  said  that  sudi  evi- 
dence was  sufficient  to  prove  such  damages 
"with  reasonable  certainty."  Hiere  are  man- 
ifestly some  elements  entering  into  the  ques- 
tion which  are  absent  from  the  items  of  the 
bill  of  particulars  on  their  face ;  such  as  the 
expense  which  defen^lant  would  have  had  to 
bear  had  It  been  able  to  use  the  motive 
power  Intended  and  It  had  not  been  forced 
to  use  steam  motive  power  Instead.  See 
Bristol  Ry.  Co.  V.  Bullock,  etc.,  Co.,  supra. 
But  this  and  the  like  matters  of  fact,  affect- 
ing the  certainty  and  definlteness  of  the  proof 
of  the  damages  so  as  to  entitle  (he  defendant 
to  have  them  allowed  as  a  set-off  are  mat- 
ters which  would  be  developed  in  a  trial  of 
the  case  on  its  merits. 

I  think,  therefore,  that  the  evidence  ex- 
cluded by  the  court  below  should  have  been 
admitted,  and  for  the  reasons  given  above  I 
cannot  concur  in  that  part  of  the  opinion  of 
the  majority  of  the  court  which  holds  to  the 
contrary. 

I  concur  in  the  conclusion  of  that  part  of 
the  majority  opinion  which  reverses  the  case 
on  the  ruling  of  the  court  below  on  the  sub- 
ject of  Interest,  as  the  instant  case  Is  one 
"founded  on"  the  contract  and  is  not  an  ac- 
tion on  the  contract  itself;  but  not  in  Its 
affirmance  of  the  judgment  of  the  court  be- 
low should  the  plaintiff  submit  to  the  terms 
stipulated  in  such  opinion  with  respect  to 
relinquishment  of  interest 

This  being  a  dissenting  opinion,  it  would 
serve  no  good  purpose  to  deal  therein  with 
question  "I"  not  passed  upon  in  the  majority 
opinion. 
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PATTBKSON  t.  OLBM  et  aL    (No.  3247.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1017.) 

(Syllabus  ly  the  Court.) 

1.  Appeal  and  Ebrob  ®=>47(1)  —  JimsDio- 

TION— DlBMIBSAL. 

An  appeal  will  not  be  dismissed  in  this  court 
upon  the  ground  that  there  is  not  the  jurisdic- 
tional amount  of  $100  involved,  where  it  ap- 
pears that  the  things  contended  for  by  the  ap- 
pellant, and  which  were  not  allowed  to  him 
by  the  lower  court,  exceeded  in  value  or  amount 
the  sum  of  $100. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  EWg.  H  202-209.] 

2.  APFBAI,  AND  Ebbob  <s=>1022(3)— Findimob 

OF  COHMISSIONEB— BEVEBSAL. 

A  decree,  confirming  the  report  of  a  com- 
missioner based  upon  varying  opinions  as  to 
the  rental  value  of  real  estate,  will  not  be  revers- 
ed, unless  the  findings  of  such  commissioner  ap- 
pear to  be  plainly  wrong. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4016.] 

3.  Tenancy  in  Common  «=5928(4)  —  Rent  — 
Action  fob  Accountinq. 

Moneys  received  by  a  cotenant  in  posses- 
sion of  land  from  a  lessee  in  an  oil  and  gas 
lease  for  the  purpose  only  of  continuing  such 
lease  in  force  will  not  be  treated  as  rent,  is- 
sues, or  profits  derived  from  the  land  in  a  suit 
brought  by  a  joint  owner  for  an  accounting  of 
such  rents,  issues,  and  profits,  where  it  appears 
that  such  lease  was  surrendered  without  any 
operations  being  conducted  upon  the  land  there- 
under, and  without  any  ratification  thereof  by 
the  party  seeking  contribution. 

[Eld.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  SS  79.  8^.] 

4.  FoBMEB  Decision— -Adhebence. 

Point  3  of  the  syllabus  in  the  case  of  Mc- 
Neely  v.  South  Penn.  Oil  Co.,  58  W.  Va.  438, 
52  S.  E.  480,  approved. 

Appeal  from  Circuit  Court,  Jackson 
County. 

Suit  by  Clara  May  Patterson  against  John 
W.  Clem  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Decree  affirmed. 

John  H.  Riley,  of  Marietta,  Ohio,  for  ap- 
pellant. N.  C.  Prlckett,  of  Rarenswood,  and 
J.  li.  Wolfe,  of  Ripley,  for  appellees. 

RITZ,  J.  This  suit  was  Instituted  to  par- 
tition a  tract  of  land  in  which  the  plaintiff 
claimed  to  own  a  one-seventh  Interest,  and 
to  compel  the  defendant  to  account  for  the 
rents,  issues,  and  profits  derived  therefrom. 
The  defendant  claimed  to  be  the  owner  of 
the  entire  tract,  and  was  in  the  possession 
of  It  for  some  time  prior  to  the  entry  of 
the  final  decree  in  this  cause.  By  that  de- 
cree It  was  ascertained  that  the  defendant 
owned  sis-sevenths  of  Ae  tract  of  land  and 
the  plaintiff  one-seventh  thereof.  An  account 
was  taken  by  a  commissioner  of  the  rents. 
Issues,  and  profits  for  which  the  defendant 
was  liable,  be  having  been  In  possession  of 
said  land  during  the  minority  of  the  plain- 
tiff. A  number  of  witnesses  were  examined 
as  to  the  rental  value  of  the  real  estate, 
and  the  testimony  of  these  witnesses  fixed 


Its  rental  value  at  figures  varying  from  $35 
per  year  to  $150  per  year.  Upon  the  whole 
evidence  the  commissioner  found  that  $70 
per  year  was  the  reasonable  rental  value  tyC 
the  property,  and  this  finding  was  confirmed 
by  the  circuit  court  It  also  ai^ears  that 
while  the  defendant  was  in  the  possession  of 
this  property,  claiming  it  as  his  own,  b« 
made  a  lease  for  oil  and  gas  purposes,  by  the 
terms  of  which  lease  the  lessee  was  to  drill 
for  oil  and  gas  within  a  certain  time,  or, 
failing  to  drill  for  oil  and  gas,  to  pay  the 
sum  of  $150  per  year  for  each  year  he  failed 
to  drill  for  oil  and  gas,  in  order  to  keep  the 
lease  alive.  The  lessee  paid  to  the  de- 
fendant these  delay  rentals  for  three  years, 
but  never  operated  upon  the  land,  and  at  the 
end  of  that  time  surrendered  the  lease. 

The  plaintiff  contends  that  the  court  be- 
low erred  In  not  finding  that  the  rental  val- 
ue of  the  real  estate  was  more  than  $70  per 
annum,  she  contending  that  It  was  $150  per 
annum;  and  also  In  denying  her  participa- 
tion In  these  delay  rentals  derived  by  the 
defendant  from  the  oil  and  gas  lease. 

[1]  A  motion  Is  made  to  dismiss  this  ap- 
peal because  it  Is  contended  that  there  is  not 
involved  an  amount  suflSdent  to  give  this 
court  Jurisdiction.  This  motion  cannot  be 
sustained.  If  the  appellant  is  correct  in  her 
contention  there  is  involved  a  little  more 
than  twice  as  much  in  the  way  of  rents. 
Issues,  and  profits  as  she. received,  and  also 
one-seventh  of  the  delay  rentals,  which 
together  would  be  In  excess  of  the  sum  of 
$100.  The  Jurisdiction  Is  not  defeated 
because  of  the  claim  of  appellee  that  ap- 
pellant's contentions  cannot  be  sustained.  It 
Is  to  determine  this  question  that  requires 
the  exercise  of  this  court's  Jurisdiction.  This 
court  will  have  Jurisdiction  on  appeal  or 
writ  of  error  if  the  matter  demanded  by  the 
plaintiff  In  error  or  a{^llant,  and  which  he 
did  not  recover  below,  exceeds  In  value  or 
amount  the  sum  of  $100;  and,  even  though 
this  court  should  determine  that  his  con- 
tentions are  without  merit,  it  would  lot 
thereby  be  deprived  of  Jurisdiction,  for  the 
reason  that  such  conclusion  can  only  be 
reached  by  the  court  by  the  exercise  of  such 
Jurisdiction. 

[2]  Plaintiff's  contention  that  she  Is  en- 
titled to  have  the  rental  fixed  at  $150  per 
annum,  or  at  some  amount  In  excess  of  the 
amount  fixed  by  the  commissioner,  cannot  be 
sustained.  The  evidence  upon  this  question 
consists  of  the  opinions  of  witnesses  familiar 
vrlth  the  land.  The  commissioner,  after  a 
review  of  these  opinions,  having  found  that 
$70  per  annum  is  the  reasonable  rental  value, 
and  this  conclusion  being  supported  by  the 
evidence,  his  finding,  confirmed  by  the  circuit 
court,  will  not  be  disturbed.  Moore  v.  Llgon, 
30  W.  Va.  146,  3  S.  E.  572;  Handy  v.  Scott, 
26  W.  Va.  710;  Kane  &  Keyser  Hardware 
Co.  V.  Cobb,  91  S.  E.  454,  decided  at  the  pres- 
ent term  of  this  court 
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[3,  4]  The  contention  of  tbe  appellant  that 
she  is  entitled  to  receive  one-seventh  of  the 
delay  rentals  on  account  of  the  oil  and  gas 
lease  above  referred  to  Is  answered  by  the 
case  of  McNeely  v.  South  Penn.  Wl  Co.,  68 
W.  Va.  438,  62  S.  E.  480,  where  it  is  held 
that  no  part  of  such  delay  rentals  derived 
from  an  oil  and  gas  lease  are  recoverable 
by  a  cotenant  as  part  of  the  damages  in  a 
suit  for  waste;  neither  are  they  recover^ 
able  as  rents  and  profits.  It  cannot  be  con- 
tended that  this  money  is  rents  or  profits 
arising  from  the  land,  nor  is  it  derived  as 
the  result  of  any  waste  committed  upon  the 
land ;  it  in  no  way  grows  out  of  the  real 
estate,  or  any  use  made  of  the  real  estate, 
but  is  simply  the  result  of  the  contract  be- 
tween the  defendant  and  the  lessee.  Mc- 
Neely T.  South  Penn.  Oil  C!o.,  supra,  holds 
in  the  third  point  of  the  syllabus: 

"In  such  case,  rentals  received  b^  the  co- 
tenant  in  possession  for  delay  in  drilling,  under 
a  provision  of  the  lease,  constitute  no  part  of 
the  damages,  and  should  not  be  included  in  the 
decree,  nor  are  they  to  be  accounted  for  as 
rents  and  profits,  unless  tbe  lease  is  ratified  or 
acquiesced  in  by  the  other  ootenant."' 

This  doctrine  we  approve,  and  It  is  an  an- 
swer to  plaintiff's  contention  In  regard  to 
this  item. 

The  case  of  Sommers  v.  Bennett,  68  W.  Va. 
157,  68  S.  E.  690,  is  relied  upon  by  the  ap- 
pellant as  supporting  her  contenti<Hi  that  she 
is  entitled  to  a  part  of  these  delay  rentals. 
In  that  case  a  cotenant  brought  a  suit  for 
an  accounting  for  rents,  issues,  and  profits. 
By  his  bill  he  affirmed  a  lease  which  had 
been  made  for  oil  and  gas  by  his  cotenant 
and  the  lessee  under  which  was  then  operat- 
ing upon  the  land,  and  the  court  held  that 
by  affirming  the  lease,  and  accepting  the  les- 
see, be  became  entitled  to  all  the  benefits  of 
the  same. 

In  the  case  at  bar  the  lease  was  never 
ratified  by  the  appellant  It  was  canceled 
and  surrendered  long  before  this  suit  was 
brought  and  no  oil  or  gas  was  ever  pro- 
duced under  it,  so  that  that  case  cannot  be 
held  to  be  authority  for  the  contention  made 
here. 

We  find  no  error  in  tbe  decree  complained 
of,  and  the  same  is  affirmed. 


(79  W.  Va.  6SL) 

Ex  parte  BABB.     (No.  3265.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27,  1917.) 

(SyUalut  by  the  Covrt.) 
1.  HoKiciDB    «=9354— Misdemeanor— Ikfris- 

ONUENT. 

By  section  9.  c.  152  (sec.  5466)  and  section 
4,  e.  144  (sec.  5155)  Code  1918,  convicUon  of 
an  attempt  to  commit  voluntary  manslaugh- 
ter is  but  a  misdemeanor,  and  a  judgment  on 
such  verdict  of  imprisonment  in  the  penitentiary 
is  void.  Explaining  State  v.  Ballard,  56  W.  Va. 
379,  47  S.  E.  148. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  731.] 


2.  Habeas  Cosptts  4=929— Void  Sentence— 

Imprisonment. 
One  so  convicted  and  seatenced  may  be  dis- 
charged from  such  illegal  and  void  sentence  on 
writ  of  habeas  corpus. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  24.] 

Habeas  corpus  by  O.  D.  Barr.  Petitioner 
discharged  from  an  Illegal  sentence  and  re- 
manded. 

A  E.  Stalllngs,  of  Hlklns,  and  J.  W.  Har- 
man,  of  Parsons,  for  petitioner.  Wayne  K. 
Prltt,  of  Parsons,  and  A.  A.  Lilly,  Atty.  Gen., 
and  J.  E  Brown,  Asst  Atty.  Gen.,  for  re- 
spondent 

MILLEB,  J.  On  an  indictment  for  an  at- 
tempt to  commit  murder  petitioner  was  found 
guilty  of  an  attempt  to  commit  voluntary 
manslaughter,  upon  which  verdict  the  court 
adjudged  that  he  be  confined  in  tbe  peniten- 
tiary for  one  year,  and  from  which  Judgment 
of  imprisonment  petitioner  seeks  discharge 
upon  a  writ  of  habeas  corpus. 

[1]  The  indictment  was  found  under  sec- 
tion 9,  chapter  152,  Code  1913  (sec.  6466)  pro- 
viding: 

"Every  person  who  attempts  to  commit  an 
offence,  but  fails  to  commit  or  is  prevented  from 
committing  it  shall,  where  it  is  not  otherwise 
provided,  be  punished  as  follows:  If  the  of- 
fence attempted,  be  punishable  with  death,  the 
person  mnkmg  such  attempt  shall  be  confined 
m  the  penitentiary  not  less  than  one  nor  more 
than  five  years.  If  It  be  punishable  by  con- 
finement in  tbe  penitentiary,  be  shall  be  con- 
fined in  jail  not  less  than  six  nor  more  than 
twelve  months,  and  fined  not  exceeding  five  hun- 
dred dollars.  If  it  be  punishable  by  confinement 
in  jail,  or  fine,  he  shall  be  confined  in  jail  not 
more  than  six  months,  or  fined  not  exceeding 
one  hundred  dollars." 

Section  4,  chapter  144,  Code  1913  (sec.  5155) 
provides,  respecting  the  offense  of  which  peti- 
tioner was  found  guilty,  that: 

"Voluntary  manslaughter  shall  be  punished  by 
confinement  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years." 

As  tbe  offense  of  voluntary  manslaughter 
is  pnalshable  only  by  confinement  in  the  pen- 
itentiary, and  not  by  death,  it  is  quite  clear 
that  an  attempt  to  commit  voluntary  man- 
slaughter is  but  a  misdemeanor,  an  offense 
punishable  by  confinement  only  in  the  county 
jail,  and  by  a  fine,  as  prescribed  by  tbe  stat- 
ute. 

The  statute  seems  very  plain  pn  this  ques- 
tion, and  there  would  seem  to  be  no  room  for 
doubt,  but  for  an  Inadvertent  expression  In 
State  V.  Ballard,  55  W.  Va.  379,  47  S.  E.  148. 
That  case  was  disposed  of  here  upon  the  mer- 
its. Defendant  as  in  this  case  was  indicted 
for  an  attempt  to  commit  murder,  and  found 
guilty  of  an  attempt  to  commit  murder  in 
the  second  degree.  If  guilty  as  found  by  the 
jury  tbe  offense  was  a  misdemeanor  punish- 
able by  confinement  in  the  county  jail  and  by 
a  fine,  and  the  Judgment  of  tbe  court  went 
accordingly.  But  on  writ  of  error  to  this 
court  It  was  found  that  under  the  facts  and 


CssTot  other  cases  see  some  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes  ,,  ,,  ,  ,r> 

LJiQitized  by  vj\JVJVlC 


^^' 


656 


©1  SODTHBASTBKN  REPORTER 


(W.Va, 


drcumstances  proren  defendant  If  the  shot 
had  proven  fatal  would  not  have  been  guilty 
either  of  murder  In  the  second  degree  or  vol- 
untary manslaughter,  and  the  judgment  was 
reversed,  the  verdict  set  aside  and  the  case 
remanded  for  a  new  trial.  The  expression 
In  the  opinion  that:  "The  law  affixes  the 
same  punishment  to  a  conviction  for  an  at- 
tempt to  commit  either  murder  in  the  second 
degree,  or  voluntary  manslaughter"  Is  correct, 
but  it  was  an  Inadvertence  to  say  that  either 
of  those  offenses  was  punishable  by  confine- 
ment In  the  penitentiary.  Clearly  the  Judg- 
ment of  Imprisonment  In  the  penitentiary  la 
void,  the  oUense  being  only  a  misdemeanor. 

[2]  But  Jurisdiction  to  discharge  the  pris- 
oner upon  habeas  corpus  Is  challenged ;  the 
remedy  It  Is  said  is  by  writ  of  error,  not  habe- 
as corpus.  It  Is  well  settled  that  habeas  cor- 
pus cannot  be  permitted  to  perform  the  func- 
tion of  an  appeal  or  writ  of  error  to  review  the 
errors  or  Irregularities  of  a  court  of  compe- 
tent Jurisdiction.  But  It  is  equally  well  settled 
if  the  judgment  under  which  one  Is  restrained 
of  his  liberty  Is  void  it  may  be  assailed  col- 
laterally and  that  habeas  corpus  is  the  proper 
remedy.  12  R.  C.  L.  p.  1196,  and  cases  dted 
In  note.  And  the  same  authority,  at  page 
1209,  lays  It  down  that: 

."If  the  vice  of  a  sentence  is  not  merely  that  It 
is  of  excessive  duration  but  that  it  is  of  an 
entirely  different  character  from  that  authorized 
by  law,  it  is  generally  held  that  such  sentence 
is  void,  and  that  the  prisoner  will  be  discharged 
on  habeas  corpus,"  citing  note,  7  Ann.  Cas.  145. 

These  anthorlties  hold,  however,  with  onr 
case  of  Ex  parte  Mooney,  26  W.  Va.  36,  63 
Am.  Rep.  59,  that  if  any  part  of  the  sentence 
is  legal  the  prisoner  will  not  be  discharged 
in  toto,  or  so  long  as  the  legal  portion  of 
the  sentence  heis  not  been  paid  or  served. 
Otherwise  If  the  entire  sent^ice  Is  void. 

The  judgment  entered  here  on  a  former  day 
discharging  the  petitioner  from  the  Illegal 
and  void  sentence,  but  remanding  him  to  the 
custody  of  the  sheriff,  to  be  further  proceed- 
ed against  and  for  a  proper  Judgment  upon 
the  verdict  of  the  Jury,  we  thlnlc  fully  sus- 
tained by  the  authorities. 

(TO  W.  Va.  691)  ==■ 

BELKNAP  V.  BALTIMORE  A  O.  R.  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  27,  1917.) 

(SyUaius  hv  the  Court.) 

1.  Cabriebs  ^=384— Cabbiaob  of  Goods— Db- 
UVEBT  AND  Acceptance. 

A  carrier  is  bound  to  deliver  goods  intrusted 
to  it  for  shipment  at  the  place  of  destination 
named  in  the  contract,  and  cannot  compel  the 
owner  to  accept  them  elsewhere. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  277,  290-298.] 

2.  Cabbiebs  ^=3140,  143— Cabbiagb  of  Goods 
— Delivbby— Wabkhoubing — ^Reshipuent, 

Even  though  a  consignee  of  goods  does  not 
call  for  them  within  such  time  a^ter  arrival  as 
will  prevent  expiration  of  the  carrier's  liability 


therefor  as  carrier,  the  latter  is  bound  to  bold 
them  at  the  place  of  destination,  as  a  ware- 
houseman, for  a  reasonable  time;  and  Its  un- 
authorized rcsbipment  thereof  from  such  place 
is  wrongful  and  imposes  absolute  liability  for 
their  loss  in  the  unauthorized  transit  and  cus- 
tody. 

[Ed,    Note. — For    other   cases,    see    Carriers, 
Cent.  Dig.  §§  609-610,  611-616,  625-630.] 

3.  Cabbibbs  ^=9115,  188— Cabbiaob  of  Goods 
— CuABGES— Liability  fob  Loss. 

Charges  founded  upon  a  wrongful  reship- 
ment  of  goods  from  their  destination,  after  de- 
livery there,  are  illeg^,  and  detention  of  the 
goods,  on  their  return  to  the  place  of  destina- 
tion, for  nonpayment  thereof,  is  wrongful  and 
subjects  the  carrier  to  absolute  liability  for 
loss  thereof  occurring  within  the  period  of  such 
detention. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  §§  501-507,  853-858.] 

4.  Cabbiebs  «=985— Cabbiaob  of  Goods— Rx> 
SHIPMENT— Notice — Liability  fob  Loss. 

A  carrier's  unauthorized  and  wrongful  re- 
moval of  goods  from  their  place  of  destination, 
after  delivery  there,  imposes  upon  it  duty  to 
notify  their  owner  of  the  probable  date  of  re- 
turn thereto,  and  omission  of  such  duty  sub- 
jects the  carrier  to  ahsolute  liability  for  loss 
of  the  goods  occurring  between  the  dates  of 
their  return  and  the  owner's  Icnowledge  thereof. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  316-321.] 

5.  Cabbiebs  ®=>85— Cabbiage  of  Good»— No- 
ticb  to  Consignee. 

In  such  case  the  general  rule  at>solving  the 
carrier  from  duty  to  notify  the  consignee  of  the 
arrival  of  goods  at  their  place  of  destination 
and  making  it  bis  duty  to  await  their  arrival 
and  inquire  about  it  does  not  apply.  To  make 
it  applicable  the  carrier  must  give  notice  of  the 
date  of  the  return  shipment. 

[EM.  Note.— For  other  cases,  see  Garrieis, 
Cent  Dig.  §§  316-321.] 

6.  Apfeal  and  Ebbob  «s»1Q27  —  Habhless 
Ebbob— RcLiNOS  at  Tblal. 

If  no  verdict  other  than  the  one  found  and 
returned  on  the  trial  of  a  case  would  t>e  con- 
sistent with  the  law  applicable  to  the  clearly 
established  facts  of  the  case,,  errors  in  rulings 
made  in  the  progress  of  the  trial  are  deemed 
harmless,  and  a  new  trial  will  not  he  granted 
on  account  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4033.] 

Error  to  Circuit  Court,  Braxton  Connty. 

Action  by  R.  L.  Bellcnap  against  the  Balti- 
more &  Ohio  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Haj-mond  ft  Fox,  of  Sutton,  tor  plaintiff 
In  error.  HInes  &  Kelly,  of  Sutton,  for  de- 
fendant in  error. 

POFFENBARGEB,  J.  This  writ  of  error 
seeks  review  of  a  judgment  for  $322.73  ren- 
dered on  A  verdict  of  a  jury  in  an  action  of 
assumpsit  for  the  value  of  certain  property 
of  the  plaintiff  intrusted  to  the  defendant,  a 
common  carrier,  for  transportation.  In  the 
manner  hereinafter  stated,  and  alleged  to 
have  been  lost  by  a  breach  of  the  contract 
of  carriage,  damages  to  other  property  ship- 
ped with  It  and  delivered,  and  deprivation 
of  use  of  all  the  property,  occasioned  by  de- 
lay In  transportation  and  delivery. 


tft=>For  other  cases  see  same  topic  and  K  EX-NUMBER  In  all  Key-Numbered  SlgMttand  todwea  p 
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The  property  In  question  was  a  sawmill 
and  macblnery  and  appliances  used  In  con- 
nection with  It.  Having  loaded  them  in  an 
open  car  of  the  Chesapeake  &  Ohio  Hallway 
Company,  the  Initial  and  connecting  carrier, 
at  Peytona,  Boone  county,  the  plaintiff  took 
a  bill  of  lading  showing  consignment  thereof 
to  himself  at  Erbacon,  Webster  county,  W. 
Va.  The  property  was  described  in  the  bill 
of  lading  as  follows :  "1  car  sawmill  machin- 
ery." In  addition  to  the  larger  pieces  of 
machinery  constituting  the  mill  proper,  there 
were  a  great  many  small  articles  in  the  car, 
BDcb  as  wrenches,  dies,  cold-cblsels,  bolts, 
taps,  saw  teeth,  guides,  boxings,  a -square,  a 
handsaw,  a  shovel,  saw  swedgcs,  log  trucks, 
an  equalizing  saw,  belts,  governors,  pulleys, 
lubricators,  and  whistles.  Some  of  these, 
valued  at  about  $190,  were  lost  The  bill  of 
particulars  charges  $10  for  breakage,  $7.73 
for  wrongful  storage  charges,  $15  for  ex- 
penses of  reloading,  alleged  to  have  been 
wrongfully  caused  by  the  defendant,  $100  for 
damages  to  the  macblnery  by  exposure  to 
the  weather,  and  $200  as  damages  by  dep- 
rivation of  the  use  thereof. 

The  mill  was  shipped  to  Erbacon  for  use 
in  tbe  manufacture  of  some  timber  into  wine 
and  oil  barrel  staves,  under  a  contract  be- 
tween tbe  brother  of  the  plaintiff  and  a  firm 
known  as  Taylor  &  Messenger,  at  a  point 
near  a  log  railroad  known  as  the  Davis  and 
Eaken  road,  and  connecting  with  the  Balti- 
more &  Ohio  Railroad  at  Erbacon.  Tbe  con- 
tract required  the  mill  to  be  on  tbe  siding  of 
the  Davis  and  Eaken  railroad  by  March  1, 
1914,  and  Taylor  &  Messenger  were  to  fur- 
nish teams  and  drivers  to  haul  it  to  the  mill 
site.  The  car  containing  the  machinery  ar- 
rived at  Erbacon  April  9,  1914.  That  point 
was  tbe  destination  named  In  the  bill  of  lad- 
ing^ tbe  initial  carrier  having  refused  to 
bill  it  through  to  its  destination  on  the 
Davis  and  Eaken  road.  Soon  after  its  ar- 
rival, the  Baltimore  &  Ohio  Railroad  agent 
at  Erbacon  sent  it  to  Birch  River,  but  it 
promptly  came  back;  and  after  some  days, 
not  a  great  many,  on  the  suggestion  of  P. 
E.  Eaken  and  without  authority  from  the 
consignee  and  owner,  he  sent  it  to  Sutton, 
W.  Va.  It  arrived  at  Sutton  April  21st,  and 
the  agent  at  that  point,  having  been  advised 
by  a  Mr.  Ott  Rader  ttiat  the  consignee,  R. 
L.  Belknap,  resided  at  Gassaway,  mailed  him 
a  postal  card  telling  him  it  was  there.  Be- 
ing absent  from  home  and  in  Boone  county, 
Belknap  did  not  receive  the  card  for  some 
time,  and,  when  he  went  to  Sutton  to  see 
about  tbe  mill,  it  bad  been  shipped  to  Clarks- 
burg for  storage.  As  to  how  long  it  re- 
mained at  Sutton  the  evidence  is  very  indef- 
inite: tbe  agent  saying  he  does  not  know 
bovr  long  it  was  there.  There  is  a  sugges- 
tion in  the  record  tbat  it  remained  there 
about  40  days.  Through  the  superintendent 
at  Grafton  the  plaintiff  procured  reshlpment 
to  Erbacon,  and  it  arrived  there  July  10, 
1914,  subject  to  a  charge  for  storage  which 
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the  plaintiff  considered  unjust  and  exorbi- 
tant, and  it  remained  there  until  September 
12th.  At  that  point  the  car  stood  on  the 
siding  for  a  week  or  10  days,  and  then  the 
machinery  was  unloaded  and  placed  on  the 
ground  on  the  railroad  company's  right  of 
way  and  imperfectly  covered  with  tin  roofing 
which  constituted  a  part  of  the  shipment. 

The  shipment  of  the  car  to  Sutton  was  oc- 
casioned by  the  accidental  interference  of 
Rader  and  the  error  of  the  defendant's  agent 
in  acting  upon  bis  representation  made 
through  Eaken.  He  was  a  timber  and  mill 
man  operating  in  the  region  around  Erbacon, 
and  at  about  the  time  of  the  arrival  of 
Belknap's  mUl  at  that  place  be  was  expect- 
ing shipment  of  a  part  of  one  of  his  mills 
from  some  place  in  Pennsylvania  to  Erbacon. 
In  fact,  be  had  a  mill  and  part  of  a  mill 
coming  from  Pennsylvania,  the  complete  one  ' 
to  Bison,  and  the  part  of  one  to  Erbacon. 
When  Belknap's  mill  arrived  at  Erbacon, 
somebody  came  and  told  him  bis  mill  was  at 
that  point,  and  he  sent  word  to  the  agent 
by  Eaken  to  ship  it  to  Sutton.  Afterwards 
he  called  up  the  agent  at  Sutton  and  ascer- 
tained from  him  that  tbe  mill  belonged  to 
Belknap,  whereupon  he  informed  the  agent 
that  Belknap  lived  at  Gassaway. 

As  to  when  Belknap  had  notice  of  the  re- 
turn of  the  car  to  Erbacon,  the  evidence  is 
very  indefinite.  As  late  as  August  10,  1914. 
he  wrote  the  agent  at  that  point  a  letter  of 
inquiry  as  to  its  location,  and  stated  that  he 
had  understood  it  had  been  rebiUed  from 
brbacon  to  Sutton  and  then  taken  to  Clarks- 
burg, and  that  the  agent  at  Clarksburg  bad 
written  him  that  it  had  been  reblUed  to  Er- 
bacon. On  August  31,  1914,  be  took  a  letter 
from  the  agent  at  Sutton  to  the  superinten- 
dent at  Grafton,  saying  it  had  been  at  his 
station  unclaimed  for  40  days.  Though  he 
does  not  give  the  date  of  the  period  through 
wbicb  it  remained  there,  It  antedated  the 
shipment  to  Clarksburg,  and  must  have  been 
in  April  and  May.  Before  he  went  to  Graf- 
ton, taking  this  letter  with  blm,  he  had  been 
at  Erbacon  to  see  about  the  mill,  and  this 
trip  must  have  been  made  between  August 
10th  and  August  Slst  The  authorities  at 
Grafton  agreed  to  reduce  the  charges  and  he 
paid  the  reduced  bill,  under  protest,  Septem- 
ber 12,  1914,  regarding  it  as  being  still  ex- 
cessive. According  to  a  bill  dated  July  21, 
1914,  the  charges  amounted  to  more  than 
$150.  He  says  he  paid  something  over  $100, 
but  there  is  a  receipt  in  the  record  for  $93.- 
62. 

The  time  intervening  between  the  first  ar- 
rival at  Erbacon  and  the  unauthorized  re- 
shipment  to  Sutton  and  the  looseness  or  in- 
adequacy of  the  arrangement  made  with 
Taylor  &  Messenger  for  acceptance-  of  the 
mill  on  behalf  of  the  owner  are  unduly  em- 
phasized in  tbe  argument  The  delivery 
made  at  the  point  of  destluation,  which,  aft- 
er a  reasonable  time,  would  have  reduced 
the  liability  of  the  carrier  to  that  of  a  ware- 
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houseman.  In  the  event  of  failnre  of  the 
owner  to  call  for  the  mill  In  a  reasonable 
time,  was  broken  up  and  destroyed  by  the 
unauthorized  reshipment.  Notwithstanding 
the  relaxation  of  the  high  duty  of  the  car- 
rier effected  by  termination  of  carriage  and 
deposit  of  the  property  at  the  place  of  desti- 
nation, it  still  remained  under-  duty  to  keep 
it  at  that  point  for  actual  delivery  into  the 
hands  of  the  owner,  or  his  agent,  upon  ap- 
plication therefor.  If  goods  are  not  called 
for  on  arrival.  It  is  the  duty  of  the  carrier 
to  store  them  until  called  for,  or  until  they 
are  sold.  In  conformity  with  law,  for  satis- 
faction of  its  charges.  I.  &  St  L.  B.  Co.  v. 
Hemdon  et  al.,  81  111.  143.  If  right  to  take 
up  the  mlU  and  send  it  to  another  place, 
for  proper  storage,  in  default  of  such  ap- 
plication, be  conceded,  it  was  not  sent  away 
for  that  purpose.  It  was  reshlpped  by  mis- 
take, and  yet  by  a  wrongful  act.  The  com- 
pany was  bound  to  keep  it  at  Erbacon  for  a 
reasonable  time.  Before  the  owner  was  lo- 
cated or  identified  and  without  any  diligent 
effort  to  Identify  him,  it  was  sent  to  another 
point,  at  the  suggestion  of  a  total  stranger 
to  It  The  reshipment  was  made,  therefore. 
In  consequence  of  the  carelessness  of  the  car- 
rier's agent  He  had  no  right  to  act  upon 
the  information  given  by  Eaken ;  for  be  does 
not  even  say  Eaken  represented  himself  to 
be  the  agent  of  Belknap.  His  testimony 
Is  that  Eaken  told  him  Bader  and  the  Belk- 
nap boys  were  partners  or  something  to  that 
effect  and  that  they  had  a  set  to  saw  at 
Sutton.  Moreover,  If  ihls  Informant  had 
professed  agency  for  the  consignee,  he  would 
have  acted  upon  the  representation  at  his 
peril.  He  could  not  take  Eaken's  word  for 
that  Rosendorf  v.  Poling,  48  W.  Va.  621, 
37  S.  E.  555;  Dyer  v.  Duffy,  39  W.  Va.  149, 
19  S.  B.  540,  24  L.  R.  A.  839. 

[1]  The  contract  of  shipment  bound  the 
carrier  to  deliver  the  goods  at  the  place  or 
station  agreed  upon.  The  owner  could  not 
be  required  to  accept  them  elsewhere.  Moore 
on  Carriers,  p.  238;  Elliott  on  Railroads, 
§  1519 ;  Arthur  v.  Railroad  Co.,  38  Minn.  95, 
35  N.  W.  718;  Black  v.  Ashley,  80  Mich.  90, 
44  N.  W.  1120;  Bank  v.  Champlain,  etc., 
Co.,  23  Vt  186,  56  Am.  Dea  68. 

[2]  As  the  defendant  could  not  compel  the 
plaintiff  to  accept  his-  property  from  it  at 
any  place  other  than  Erbacon,  the  withdraw- 
al thereof  from  that  place  and  shipment  to 
another,  whether  before  or  after  the  high 
duty  of  carrier  was  reduced  to  that  of  ware- 
houseman, effected  a  destruction  of  the  de- 
livery made,  and  necessarily  restored  the  re- 
lation of  shipper  and  carrier.  Having  taken 
the  property  away  from  the  place  of  destina- 
tion, after  delivery  there,  the  carrier  must 
necessarily  be  deemed  to  have  restored  or 
resumed  the  carriage,  and  placed  Itself  in 
substantially  the  same  situation  as  if  it  had 
deviated  from  the  route  of  shipment  and  so 
cccasloRed  a  delay  of  delivery.  Inasmuch 
as  an  unnecessary  and  unjustifiable  devia- 


tion Is  wrongful  and  constitutes  a  breadi  of 
the  contract  of  carriage,  the  carrier's  liabili- 
ty for  loss  incurred  In  the  deviation  Is  even 
heavier  than  that  incurred  while  he  Is  act- 
ing within  his  contract  He  is  then  liable 
even  though  the  loss  Is  occasioned  by  an  act 
of  God  or  any  other  cause.  Hutchinson  on 
Carriers,  |  294;  Powers  T.  Davenport,  7 
Blackf.  (Ind.)  497,  43  Am.  Dec.  100;  Rail- 
way Co.  V.  Dunlap,  71  Kan.  67,  80  Pac.  34; 
Louisville  &  N.  R,  Co.  v.  Odil  et  al.,  96  Tenn. 
61,  33  S.  W.  611,  54  Am.  St  Rep.  820;  Da- 
vis V.  Jarret  7  Bing.  716.  In  the  case  last 
cited  Tindal,  O.  J.,  said: 

"We  think  the  real  answer  to  the  objectioB 
18  that  no  wrongdoer  can  be  allowed  to  appor- 
tion or  qualify  bis  own  wrong,  and  that  as  a 
loss  has  actually  happened  while  this  wrongful 
act  was  in  operation  and  force,  and  which  is  at- 
tributable to  bis  wrongful  act,  he  cannot  set  up 
as  an  answer  to  the  action  the  bare  possibility 
of  a  loss  if  bis  wrongful  act  bad  never  been 
done." 

The  plaintiff's  goods,  while  under  shipment 
to  Sutton  and  Clarksburg  and  back  to  Erba- 
con, were  in  the  custody  of  the  defendant  at 
places  at  which  it  could  not  require  lUm  to 
accept  them,  and  were  also  held  in  violation 
of  the  contract  of  shipment;  for  carriage  be- 
yond Erbacon  was  unauthorized.  For  any 
loss  that  may  have  occurred  under  these 
circumstances  the  defendant  is  manifestly 
liable. 

[3]  The  charges  of  freight  from  Erbacon 
to  Sutton,  Sutton  to  Clarksburg,  and  Clarks- 
burg to  Erbacon,  and  demurrage  at  Sutton 
and  Clarksburg,  subject  to  which  the  proper- 
ty was  redelivered  at  Erbacon,  its  place  of 
destination,  were  founded  upon  the  defend- 
ant's own  wrongful  act  and  were  therefore 
wholly  illegal  and  unjustlflable,  and  there 
could  have  been  no  lien  for  them.  They  liad 
no  foundation  other  than  the  wrongful  act 
constituting  a  palpable  departure  from  the 
contract  The  withholding  of  the  property 
from  the  consignee  for  payment  of  such 
charges  was  Just  as  wrongful  and  Illegal  as 
the  transportation  thereof  from  Erbacon  to 
Sutton  and  thence  to  Clarksburg  and  back  to 
Erbacon.  If  these  charges  had  been  made 
tuder  the  contract  and  not  wholly  without 
and  beyond  it,  as  in  the  case  of  reasonable 
doubt  as  to  their  validity  or  amount  the 
shipper  might  be  deemed  impliedly  to  have 
assented  to  their  custody  by  the  carrier, 
pending  adjustment  of  the  charges,  and  the 
latter  would  then  have  berai  chargeable  with 
duty  as  a  warehouseman;  for  both  parties 
to  the  contract  must  necessarily  have  contem- 
plated such  a  controversy.  But  If  property 
is  withheld  by  a  carrier  and  delivery  thereof 
Is  refused  for  nonpayment  of  mainifestly  il- 
legal charges,  it  is  Impossible  to  perceive  any 
ground  upon  which  the  detention  can'  be 
Justified  or  deemed  to  be  legally  right  The 
shipper  cannot  be  supposed  to  have  impliedly 
assented  to  that  It  Is  perfectly  obvious  that 
the  detention  of  the  property,  after  Its  return 
to  Erbacon,  for  nonpayment  of  charges  based 
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upon  departure  from  the  contract.  Is  of  the 
game  character  as  the  wrongful  act  for  which 
the  charges  were  made,  the  departnre  Itself, 
and  that  It  was  an  Illegal  act  No  plea  of  Ig- 
DQrazice  of  its  character  can  be  Indulged,  for 
everybody  Is  conclusively  presumed  to  know 
the  law.  Under  such  circumstances,  on  re- 
fusal of  delivery  upon  demand  and  tender  of 
tlfe  amount  actually  due,  the  owner  has  a 
right  of  action,  and  the  carrier  is  liable  to 
him  for  any  loss  that  may  occur  within  the 
period  of  wrongful  detention,-  because  it  is 
wrongful  and  outside  of  the  contract  Hutch- 
inson on  Carriers,  }  805. 

If  there  is  ground  for  reasonable  doubt  as 
to  whether  charges  are  proper,  detention  of 
the  goods  by  the  carrier  pending  an  adjust- 
ment thereof  and  determination  of  theproper 
amount  does  not  constitute  a  conversion,  so 
as  to  render  the  carrier  liable  for  the  value. 
Moore  on  Carriers,  p.  280 ;  Hett  v.  Bailroad 
Co.,  69  N.  H.  139,  44  Atl.  910;  Robinson  v. 
Burleigh,  5  N.  H.  225 ;  Fletcher  v.  Fletcher, 
T  N.  H.  452,  28  Am.  Dec.  359;  Vaughan  v. 
Watt,  6  M.  &  W.  492;  Holllns  v.  Fowler,  L. 
R.  7  H.  L.  75T,  766.  But,  If  the  carrier  has 
no  lien  for  the  charges  for  which  he  detains, 
he  Is  liable  in  trover  and  conversion  for  de- 
tention after  demand  for  the  goods.  Chand- 
ler v.  Beldon,  18  Johns.  (N.  T.)  157,  9  Am. 
Dec.  193;  Jndah  v.  Kemp,  22  Johns.  Cas.  (N. 
Y.)  411. 

"Where  the  carrier  wrongfully  refuses  to  de- 
liver the  goods,  it  is  liable  as  for  a  conversion, 
and  the  measure  of  damages  is  the  same  as  in 
any  other  case  of  conversion,  namely,  the  value 
of  the  goods  in  the  condition  they  were  In  at 
the  time  of  conversion,  together  with  damases 
for  the  wrongful  conversion  by  way  of  compen- 
sation for  the  loss  of  use  of  the  goods,  or  legal 
interest  from  the  date  of  the  conversion  less  the 
freight  charges."    Moore  on  Carriers,  p.  611. 

Of  course,  the  demand  must  be  accompa- 
nied by  a  tender  of  any  lawful  charges  con- 
stituting a  lien  on  the  goods,  unless  it  is  ex- 
cused or  rendered  nsefless  by  the  conduct  of 
the  carrier. 

[4,  6]  As  the  property  was  Evidently  not 
called  for  after  its  second  arrival  at  Brba- 
con,  earlier  than  Angust  10,  1914,  and  the 
loss  may  have  occurred  between  July  10, 
1914,  and  that  date,  it  is  necessary  to  deter- 
mine whether  the  carrier's  liability  was  ab- 
solute or  qualified  during  that  period.  If  the 
owner  was  not  advised  of  its  arrival  nor 
bound  to  be  at  Erbacon  awaiting  it,  the  sit- 
nation  of  the  property  throughout  that  jpe- 
riod  was  a  direct  result  of  the  original 
wrongful  act,  wherefore  the  liability  would 
necessarily  be  absolute.  Some  time  after  the 
first  arrival  the  property  was  demanded. 
Even  though  Messenger's  testimony  to  the 
^-fiCect  that  he  called  for  it  more  than  once  at 
Erbacon  should  be  disregarded,  it  Is  dear 
that  Belknap  himself  went  to  Sutton  for  it, 
when  advised  of  its  presence  there.  Then, 
if  not  before,  the  carrier  had  notice  of  the 
owner  and  of  the  mistake,  through  its  agent 
and  so  became  obligated  to  return  the  prop- 


erty to  Its  destination.  There  Is  no  proof 
that  the  owner  was  advised  of  the  probable 
date  of  the  second  arrival  or  delivery. 
Hence  it  is  manifest  that  he  was  under  no 
duty  to  be  at  Erbacon  awaiting  its  arrival. 
The  rule  announced  in  Hurley  v.  Railroad 
Co.,  68  W.  Va.  471,  69  S.  B.  904,  Hutchinson 
V.  Express  Co.,  63  W.  Va.  128,  59  S.  E.  949, 
14  L.  R.  A.  (N.  S.)  393,  and  Berry  v.  Railway 
Co.,  44  W.  Va.  538,  30  S.  E.  143,  67  Am.  St 
Rep.  781,  making  It  the  duty  of  the  consignee 
to  call  for  his  goods  ini  a  reasonable  time 
after  their  arrival,  does  not  apply,  because, 
under  such  circumstances,  he  has  no  means 
of  knowing  the  probable  date  of  arrival.  Or- 
dinarily he  has  notice  of  the  date  of  ship- 
ment, and,  if  he  does  not  the  fault  is  his, 
and  he  is  bound  to  know  the  usual  period  of 
transit  In. this  instance  it  was  the  duty  of 
the  carrier  to  advise  him  of  the  date  of 
shipment,  at  the  least.  It  was  a  transaction 
between  the  carrier  and  the  owner,  not  one 
between  the  owner  and  a  third  party,  In 
which  the  carrier's  obligation  extended  only 
to  acceptance,  transportation,  and  delivery. 
Here  it  had  wrongful  possession  of  the  prop- 
erty and  was  bound  to  return  it  It  was  not 
acting  as  a  mere  carrier. 

While  proof  of  tender  of  the  legal  charges, 
or  excuse  for  nontender  thereof,  is,  like  the 
evidence  as  to  most  of  the  other  material 
facts  ragged  and  indefinite,  It  cannot  be 
doubted  that  some  time  between  August  10th 
and  August  31st,  the  owner  applied  for  his 
property  and  was  ready  and  willing  to  pay 
such  charges,  nor  that  the  defendant  knew 
it,  nor  that  it  Insisted  upon  payment  of  the 
illegal  charges.  He  had  to  get  a  statement 
from  the  agent  at  Sutton  and  carry  It  to 
Grafton,  before  any  reduction  was  made,  and 
as  late  as  September  10,  1914,  he  took  advice 
from  his  attorneys  as  to  the  mode  of  pro- 
cedure for  recovery  of  possession  of  his  prop- 
erty. Known  unwillingness  to  accept  what  is 
due,  if  tendered,  excuses  actual  production 
of  the  money.  Koon  v.  Snodgrass,  18  W.  Va. 
325;  Shank  t.  Groff,  45  W.  Va.  543,  32  S.  E. 
248. 

[6]  In  view  of  the  clear,  full,  and  prac- 
tically nncontradlcted  proof  of  the  loss  of 
the  articles  enumerated  in  the  bill  of  par- 
ticulars as  having  been  lost,  and  the  damag- 
es to  the  residue  of  the  property,  and  of  lia- 
bility for  the  cartage  or  demurrage  charge 
and  the  expense  of  reloading,  makiug  an  ag- 
gregate exactly  equal  to  the  amount  of  the 
verdict,  any  errors  that  may  have  been  com- 
mitted In  the  admission  of  Improper  evi- 
dence or  the  giving  of  instructions  for  the 
plaintiff  are  obviously  harmless.  Admission 
of  proof  of  loss  of  profits  derivable  from  the 
contract  with  Taylor  &  Messenger  and  the 
giving  of  an  instruction  based  on  it  may 
have  been  erroneous  acts  and  likely  were, 
but  the  errors,  if  any,  were  innocuous.  No  ' 
verdict  other  than  that  found  and  returned 
would  be  consist^it  with  the  law  and  the 
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evidence.  Under  such  drcumstances  errors  In 
rulings  on  ^e  trial  are  deemed  not  to  have 
been  prejudicial.  Rellly  v.  Nlcoll,  72  W.  Va. 
18»,  77  S.  K.  897,  47  U  R.  A.  (N.  S.)  1199 ; 
Wlggln  V.  DiUoa,  66  W.  Va.  313,  66  &  B.  689. 
The  Judgment  will  be  affirmed. 

(79  W.  Va.  TOO) 

MJROS  T.  PARKER  et  aL    (No.  8184.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  27, 1917.) 

(BvHahu»  fty  the  Court.) 

1.  Husband  and  Witb  «s»174  —  Torts  — 

Wrre'S  LlABILITT. 

Although  by  the  married  woman's  act,  chap- 
ter 66,  Code  1913  (sees.  3669-.36S3),  the  hua- 
band  is  not  exonerated  from  the  common-law 
liability  for  the  torts  of  his  wife,  based  as  it  ia 
upon  his  presumed  control  over  her  person  and 
conduct,  yet  by  declaring  that  a  married  woman 
may  sue  and  be  sued  as  a  feme  sole,  without 
joining  her  husband,  where  the  action  concerns 
her  separate  property,  it  imposes  liability  on  her 
alone  for  the  negligent  management  and  control 
of  such  estate  if  therefrom  injury  results  to  an- 
other without  fault  on  his  part. 

lEd.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  {i  694-700.] 

2.  Nkougbnce  ®=954 — Condition  of  Pbop- 
EBTT— Liability  of  Heibs. 

Where,  by  the  death  of  the  ancestor  intes- 
tate, title  to  his  real  estate  devolves  upon  his 
heirs,  they  are  liable  for  the  consequences  of  its 
defective  maiotenanee,  although  decreed  to  be 
sold,  but  not  then  sold,  to  satisfy  his  liabilities ; 
and,  if  by  the  removal  of  one  or  more  walls  of  a 
bnUding  thereon,  partially  destroyed  by  fire,  oth- 
er walls  are  weakened  so  as  to  render  them 
dangerous  to  persons  or  property,  either  because 
of  Uie  fire  alone  or  jointly  with  other  natural 
causes  within  the  control  of  the  owners,  they 
are  liable  for  any  injury  occasioned  by  the  sub- 
sequent collapse  or  fall  of  one  of  such  walls,  the 
person  injured  being  without  fault  In  respect 
thereof. 

(Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  66,  67.) 

3.  Affral  and  Error  €=>1066  —  Revebsai, 
— Instructions— Issues  and  Evidence.' 

Where  upon  the  trial  of  an  action  each  party 
reqaesta  and  the  court  grants  binding  instruc- 
tions upon  the  facts  relied  on  by  him,  based  on 
inconsistent  but  separable  theories  of  liability, 
this  court  will  not  reverse  solely  because  the  in- 
structions failed  to  present  all  the  facts  proved 
in  sujiport  of  each  theory  submitted  for  jury  de- 
termmation. 

[Edf  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220.] 

Error  to  Circuit  Court,  Summere  Connty. 

Action  by  Thomas  Leros  against  O.  L.  Par- 
ker, one  Martufl,  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed,  and  action  dismissed  as  to  defend- 
ant Martufl,  and  affirmed  as  to  all  others. 

T.  N.  Read,  of  Hlnton,  for  plalntUfs  In 
error.  Wm.  H.  Sawyers  and  R.  F.  Dunlap, 
both  of  Hlnton,  for  defendant  In  error. 

LYNCH,  P.  To  recover  for  an  injury  in- 
flicted on  him  while  in  a  restaurant,  by  the 
collapse  of  the  .wall  of  a  building  sltnate 
at  the  intersection  of  Summers  street  and 


Third  avenue  In  the  dty  of  Hlnton  and  ovni- 
ed  by  the  defendants,  who  are  the  heirs  at 
law  of  J.  A.  Parker,  deceased,  plaintiff 
brought  this  action,  and  obtained  the  Judg- 
ment charged  to  be  erroneous.  The  place 
of  the  injury  was  a  small  adjoining  build- 
ing not  owned  by  defendants.  Parker  died 
intestate  prior  to  the  year  1914,  seised  of 
valuable  real  estate  in  Hlnton.  After  bis 
death  the  building  owned  by  lilm  was  de- 
stroyed by  fire,  except  as  to  the  side  in- 
closures.  The, walls  that  remained  standing 
along  the  street  and  avenue  the  defendant 
C.  L.  Parker  removed  down  to  the  level  of  the 
second  story,  upon  notice  by  the  dty;  but 
he  was  not  required  to  rpmove  and  did  not 
remove,  and  did  nothing  to  prevent  the  col- 
lapse of,  either  or  any  part  of  the  remaining 
walls.  Some  of  the  brick  from  the  wall  that 
feU  broke  the  skylight  above  the  restaurant, 
struck  the  plaintiff  while  a  guest  therein, 
and  inflicted  the  injury  for  which  he  sued. 

To  reverse  the  Judgment  and  defeat  recov- 
ery, defendants  rely  on  an  unexecuted  decree 
entered  in  a  creditors'  suit  against  the  heirs 
directing  a  sale  of  the  estate  of  the  decedent 
and  the  appropriation  of  the  proceeds  to  the 
payment  of  bis  Indebtedness;  the  interven- 
tion of  a  windstorm  as  the  proximate  cause 
of  the  injury ;  the  introduction  of  inadmissi- 
ble testimony  and  the  exclusion  of  competent 
testimony;  the  giving  and  refusal  of  in- 
structions; and  the  lmpr(9riety  of  a  Judg- 
ment against  the  husband  of  one  of  the  Par- 
ker heirs. 

[2]  The  title  to  the  property,  by  the  stat- 
ute of  descents,  vested  in  the  heirs  by  the 
death  of  the  ancestor.  They  thereby  became 
liable  for  the  maintenance  of  the  building 
in  a  reasonably  safe  condition.  If  its  walls 
became  dangerous  as  the  result  of  the  fire, 
who  except  the  owners  must  respond  to  the 
demand  for  compensation  by  those  who  suf- 
fer from  the  consequences  referable  to  the 
negligent  maintenance  of  the  property.  None 
other  than  defendants  could  be  held  liable 
for  an  injury  chargeable  to  such  defects. 
The  maxim  of  the  law,  the  application  of 
which  now  is  timely  and  appropriate,  is 
sic  utere  tuo  ut  alienum  non  laedas. 

The  contention  that  to  effect  a  change  in 
the  condition  of  the  property  after  the  de- 
cree of  sale,  by  removal  or  alteration  of  the 
walls,  might  operate  as  a  contempt  of  court 
would  have  more  merit  if  defendants  had 
applied  to  that  tribunal  for  permission,  upon 
a  petition  assigning  cause,  to  effect  an  altera- 
tion therein  necessary  to  avoid  any  resultant 
injury  to  the  person  or  property  at  another. 
It  Is  not  permissible  to  assume  that  the  court, 
if  requested,  would  withhold  the  permission 
to  make  such  repairs  or  changes  in  the 
structure  as  would  minimize  the  risk  or  prob- 
ability of  a  danger  threatened  or  imminent 
from  the  defective  condition  of  the  structure. 
Of  that,  however,  nothing  can  now  be  said. 
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because  defendants  did  not  resort  to  that 
expedient.  Nor,  so  far  as  disclosed,  did 
they  make  any  effort  to  avoid  the  legitimate 
conseqaences  of  the  dereliction  in  the  dis- 
charge of  the  duty  legally  Imposed  upon  them 
to  protect  others  from  such  risks. 

On  the  second  point  urged  nothing  need  be 
said,  other  than  that  the  proof  regarding  the 
violence  of  the  .windstorm  was  submitted  to 
the  jury,  who  by  its  verdict  determined  that 
defense  ag:ainst  the  contention  of  the  de- 
fendants. Their  conclusion  upon  conflicting 
evidence  on  that  phase  of  the  inquiry  sub- 
mitted to  them  cannot  be  Ignored,  since  it 
cannot  be  said  the  evidence  was  insufficient 
to  support  that  finding. 

The  proof  deemed  inadmissible  regards  the 
Injury  to  plaintiff's  hand  and  two  photo- 
graphs Introduced  by  him.  The  objection  as 
to  the  first  is  that,  while  the  proof  tended  to 
show  n  permanmt  injury,  the  declaration 
contains  no  averment  as  to  such  an  injury. 
That  criticism  is  not  justifiable.  The  declara- 
tion does  charge  that  plaintiff  "was  struck 
and  wounded  by  many  violent  blows  and 
wounds  received  from  the  falling  of  the 
brick,"  which  struck  him  "with  great  violence 
and  force,  and  thereby  rent,  tore  and  dam- 
aged" the  apparel  and  clothing  of  the  plain- 
tiff, and  on  divers  parts  of  his  body  inflicted 
other  severe  and  dangerous  wounds  and 
bruises,  thereby  necessitating  the  amputation 
of  one  finger  of  his  left  hand,  by  means 
whereof  he  was  then  and  there  hurt,  bruis- 
ed, and  wounded,  and  became  and  was  sick, 
sore,  lame,  and  disabled,  and  so  remained 
and  continued  for  a  long  space  of  time,  and 
was  prevented  and  hindered  from  transact- 
ing bis  necessary  affairs  and  business  for  the 
I>eriod  of  -90  days.  These  averments  were 
amply  sufficient  to  justify  the  Introduction 
of  the  testimony  of  which  complaint  Is  made, 

Of  the  correctness  of  the  photographs,  It 
Is  true,  the  photographer  did  not  testify; 
he  was  not  called  as  a  witness.  Although 
he  doubtless  possessed  better  qualifications 
to  speak  accurately  upon  that  subject,  yet  It 
cannot  reasonably  be  held  that  other  wit- 
nesses not  engaged  In  that  art,  or  qualified 
to  speak  with  the  same  degree  of  certainty, 
were  wholly  Incompetent  They  said  the 
photographs  did  accurately  represent  the 
condition  of  the  plaintiff  and  of  the  interior 
of  the  restaurant  as  both  were  immediately 
after  the  acddent. 

Our  examination  of  the  instructions  war- 
rants the  conclusion  that  the  trial  court  did 
not  err  in  giving  or  refusing  them.  The  chief 
criticism  is  that  plaintiff's  instruction  No.  1 
was  Improper,  because,  being  binding,  It  failed 
to  state  the  proof  Introduced  under  the  the- 
ory of  a  violent  and  unexpected  windstorm, 
on  which  defendants  sought  to  relieve  them- 
selves from  liability.  There  was  that  omis- 
sion. It  is  true.  But  it  told  the  jury  that 
'If  they  believe  from  the  evidence"  the  plain- 
tiff was  without  fault  and  defendants  were 


the  owners  of  the  property  "and  the  wall  was 
in  their  control"  at  the  time  of  the  injury, 
and  they  negligently  perinltted  it  to  become 
and  remain  so  defective  as  to  cause  it  to  fall, 
then  they  should  find  for  him.  These  were 
the  facts  upon  which  the  plaintiff  relied,  and 
if  the  proof  thereof  satisfied  the  jury  that  the 
injury  resulted  from  the  defective  condition 
of  the  structure,  notwithstanding  the  inter- 
vention of  the  wind,  the  Instruction  was  not 
Improper.  Besides,  for  the  defendants  the 
court  gave  instructions  Inviting  the  atten- 
tion of  the  jury  to  the  ownership  of  the 
property,  the  .decree  of  sale  In  the  creditors' 
suit,  and  the  "unusual  and  unexpected  wind- 
storm," and  told  them  that  if  from  these 
circumstances  they  believed  the  defendants 
were  not  negligent,  their  verdict  should  be 
not  guilty.  These  directions  were  as  posi- 
tive, unequivocal,  and  binding  as  was  the 
one  given  for  plaintiff.  Thus  there  was  pre- 
sented for  consideration  each  theory  on 
which  the  case  was  tried. 

[1]  That  Alartufl,  the  husband  of  one  of 
the  Parker  heirs,  was  made  a  party  defend- 
ant and  Included  in  the  judgment  is  assign- 
ed also  as  a  ground  for  reversal.  By  the 
common  law,  a  husband  is  liable  for  the  con- 
sequences of  the  tortious  acts  personally 
committed  by  the  wife  upon  the  person  or 
property  of  another,  whether  instigated  or 
procured  by  him  or  committed  in  his  pres- 
ence, with  certain  exceptions  noted  in  GUI  v. 
State,  39  W.  Va.  479,  20  S.  E.  568,  26  I*  R. 
A.  655,  45  Am.  St.  Rep.  928.  That  rule  ob- 
tained In  this  state  at  the  time  of  the  adop- 
tion of  the  present  Ck>nstltutlon;  and  by  sec- 
tion 21,  art  8,  "such  parts  of  the  common 
law,  and  of  the  laws  of  this  state  as  are  in 
force  when  this  article"  went  "Into  operation, 
and  are  not  repugnant"  to  the  Constitution 
were  ordained  to  continue  to  be  the  law  of 
this  state  until  altered  or  repealed  by  the 
Legislature.  See,  also,  section  5,  c.  13,  Code 
(sec.  334).  This  power  that  department  of 
the  state  government  has  not  deemed  It  nec- 
essary to  exercise  for  the  purpose  of  absolv- 
ing him  from  such  liability.  Withrow  v. 
Smlthson,  37  W.  Va.  762,  17  S.  E.  316,  19  L. 
R.  A.  762;  Kellar  v.  James,  63  W.  Va.  139, 
59  S.  B.  939,  14  L.  R.  A  (N.  S.)  1003. 

But  the  acts  or  omissions  with  which  this 
opinion  deals  regard  the  separate  real  es- 
tate of  the  defendant  feme  covert;  her  fail- 
ure to  act  when  duty  required  activity  to 
maintain  her  property  so  as  to  protect  the 
person  and  property  of  another  from  injury, 
and  not  wrongs  intentionally  and  person- 
ally done  by  her  directly  affecting  the  rights 
of  others.  It  Is  an  omission  to  act  In  rela- 
tion to  the  separate  real  estate  of  a  married 
woman,  when  the  due  observance  of  a  legal 
duty  demanded  affirmative  action,  with 
which  we  are  concerned.  By  our  statute,  the 
control  and  management  of  the  separate  real 
estate  of  a  married  woman  is  committed  to 
her,  subject  to  narrow  limitations  upon  its 
dlsposaL    That  control  and  management  and 
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the  usufruct  thereof,  at  the  common  law,  de- 
volved upon  the  husband  as  an  Incident  of 
the  marital  relation.  But,  by  chapter  66, 
Code  (sees.  3668-3683),  she  Is  authorized  to 
deal  with  it  as  if  she  were  a  feme  sole.  It 
is  not  subject  to  his  control,  nor  liable  for 
his  debts.  And  as  to  it  she  may  sue  or  be 
sued  alone  as  if  she  were  unmarried.  He 
now  has  no  right  to  use  the  real  estate  of  bis 
wife  except  as  her  agent.  The  statute  frees 
her  from  that  dominion  and  control  which 
served  as  the  basis  for  the  common-law  lia- 
bility for  her  aggressive  wrongful  conduct, 
as  for  slander  and  assault  or  similar  per- 
sonal torts  of  the  wife.  In  Howe  v.  Smith, 
46  N.  Y.  230,  she  alone  was  held  liable  for 
Injuries  done  by  trespassing  animals  owned 
by  her;  In  Baum  v.  Mullen,  47  N.  T.  677,  for 
fraud  in  a  contract  for  the  sale  of  her  real 
estate,  although  entered  into  by  her  hus- 
band ;  and  In  Kowlng  v.  Manly,  49  N.  Y.  192, 
10  Am.  Rep.  346,  for  a  conversion,  unless  he 
aids  or  abets  the  wrongful  act  In  the  same 
state,  a  married  woman  was  held  personally 
liable  for  an  injury  caused  by  the  assault  of 
a  dog  owned  by  her  husband,  the  keeping  of 
which  on  her  real  estate  she  permitted  with 
knowledge  of  Its  inclination  to  attack  and 
bite  strangers,  the  husband  being  exonerated 
because  not  aware  of  any  danger  from  that 
source.  Quilty  v.  BatUe,  136  N.  Y.  201,  32 
N.  B.  47,  17  li.  R.  A.  521.  The  dog  "was 
shown  to  have  had  vicious  propensities  to  her 
knowledge,  and  on  one  occasion  she  Interfer- 
ed to  protect  it  when  a  person  whom  it  had 
attacked  attempted  to  strike  it  in  self-de- 
fense." The  theory  underlying  all  these  de- 
cisions was  that,  as  the  wife  owned  and  con- 
trolled the  premljses,  her  sepiarate  estate,  she 
personally  was  liable  for  the  consequences  of 
such  ownership  and  control.  After  citing  the 
married  woman's  act  in  force  in  that  state, 
the  opinion  in  the  case  last  cited  states: 

"There  does  not  seem  to  be  much  room  for 
doubt  as  to  the  scope  and  object  of  this  legisla- 
tion. It  effectually  removes  the  commou-law  dis- 
ability of  the  wife  which  deprived  her  of  the 
possession  and  control  of  her  property  during 
coverture,  and,  to  that  extent  it  extinguished 
the  common-law  rights  and  powers  of  the  hus- 
band. Because  it  is  in  derogation  of  his  com- 
mon-law privileges  it  is  to  be  rigidly  applied  and 
not  extended  by  implication  beyond  its  strict 
letter;  but  it  is  also  a  remedial  act,  and  as  to 
its  clearly  expressed  subject-matter  it  should 
have  a  liberal  construction.  Full  and  absolute 
ownership  of  all  property  which  the  wife  might 
have  or  acquire,  with  all  its  incidents,  privileges 
and  burdens,  was  evidently  conferred  upon  her 
by  this  statute.  In  the  acquisition  and  enjoy- 
ment of  such  property  she  shall  be  deemed  to  be 
an  unmarried  woman.  Marital  control  of  it 
was  completely  abrogated  ;  not  a  trace  of  it  was 
permitted  to  remain.  Her  husband  is  thus  plac- 
ed upon  the  same  footing  as  a  stranger,  and  has 
no  greater  authority  than  a  stranger  to  impose 
a  burden  upon  her  separate  estate,  or  to  restrict 
or  embarrass  her  in  the  exeroise  of  exclusive 
dominion  over  it." 

To  us  these  deductions  seem  to  be  based 
on  sound  reason. 
Although   there   is    want   of    uniformity 


among  the  decisions  on  the  variant  phases  of 
liability  due  to  the  assumptirai  of  the  marital 
relation,  some  of  them  have  likewise  constru- 
ed or  interpreted  the  married  woman's  acts 
in  force  In  the  Jurisdictions  represented  by 
them.  They  hold  that,  although  by  these 
statutes  the  rights  of  a  feme  covert  are  en- 
larged, in  respect  of  the  ownership  and  con- 
trol of  her  separate  real  estate,  and  do  not 
exonerate  the  husband  from  the  personal 
torts  committed  by  her,  yet  that  they  do  oper- 
ate to  discharge  him  from  liability  or  torts 
committed  by  her  in  the  management  and 
control  of  such  separate  estate.  Wolff  v. 
Lozler,  68  N.  J.  Law,  103,  62  Aa  303;  Mc- 
Farlane  v.  Murphy,  21  Grant  C3h.  (U.  O.)  80; 
Ghoen  v.  Porter,  66  Ind.  196.  The  reason 
they  assign  is  that,  as  thereby  she  is  relieved 
of  her  common-law  disabilities  and  empower- 
ed to  supervise  and  direct  the  management 
of  her  own  property  free  from  the  Interfer- 
ence of  her  husband,  she  should,  with  the 
privileges  and  proprietary  incidents,  bear  the 
burden  of  such  enjoyment,  with  due  regard 
for  the  rights  of  others.  Mayhew  ▼.  Bums, 
103  Ind.  328,  2  N.  E.  793;  Russell  y.  Phelps, 
73  Vt.  390,  50  Atl.  1101 ;  Roberts  v.  Llssen- 
bee,  86  U.  C.  136;  Eagle  v.  Swayze,  2  Daly 
(N.  Y.)  140.  This  liability  necessarily  results 
from  the  capacity  conferred  upon  her  to  ac- 
quire, hold,  and  transfer  property,  and  to 
deal  with  her  seimrate  estate  as  if  she  were 
unmarried.  Vanneman  v.  Powers,  66  N.  Y. 
39;  Mayhew  t.  Burns,  supra;  Quilty  v.  Bat- 
tie,  supra. 

Judge  Cooley,  speaking  of  the  influence  ex- 
erted by  statutes  conferring  upon  married 
women  the  power  to  control  property  they 
own,  and  the  liability  for  torts  committed 
thereon  by  acts  of  omission  or  commission, 
says,  while  "it  is  not  very  clear  how  far  the 
law  of  torts  has  been  modified,  •  •  •  we 
should  probably  be  safe  in  saying  that  so  far 
as  they  give  mdldity  to  a  married  woman's 
contract  they  put  her  on  the  same  footing 
with  other  i)ersons,  and  when  a  failure  to  per- 
form a  duty  under  a  contract  is  in  itself  a  tort 
it  may  doubtless  be  treated  as  such  in  a  suit 
against  a  married  woman";  and  he  adds 
cautiously,  what  alone  is  here  pertinent, 
"The  same  would  probably  be  true  of  any 
breach  of  duty  imposed  upon  a  married  wo- 
man as  owner  of  property  she  possesses  and 
controls  the  same  as  If  sole  and  unmarried." 
Torts,  118;  Boutell  v.  Shellaberger,  264  Mo. 
70,  174  S.  W.  384,  li.  R.  A.  191SD,  847.  The 
case  last  cited,  in  vigorous  language,  dis- 
charged the  defendant  husband  from  liability 
for  an  injury  occasioned  to  a  passenger  in  an 
elevator  operated  in  a  building,  the  statutory 
separate  estate  of  his  wife. 

[3]  But  these  authorities  do  not  necessari- 
ly warrant  more  than  a  reversal  as  to  Mar- 
tufl,  under  the  authority  of  Pence  v.  Bryant, 
73  W.  Va.  126,  80  S.  E.  187,  and  Bolyard  v. 
Bolyard,  91  S.  E.  628,  decided  February  6, 
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1917.  Tlierefore  as  to  him  we  reverse  the 
Judgment,  set  aside  the  verdict,  and  dismiss 
the  action,  and  affirm  the  Judgment  as  to  bis 
codefendants,  with  costs. 

(79  W.  Va.  884) 

POCCARDI,  Royal  Consul,  v.  STATE  COM- 
PENSATION COM'R. 

In  re  CUOCA  CLiJM. 

(No.  3031.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  27,  1017.) 

(SvUalmi  ly  the  Court.) 

1.  Mabtxb  and  Sebvakt  €=>388— Wokkmkr'b 
(Compensation  Act— Depbndenct. 

By  paragraph  3,  section  33,  chapter  10,  Acts 
of  1913  (Code  1&13,  c.  15  P,  |  33,  par.  8  [sec. 
689]),  to  entitle  one  to  participate  m  the  Work- 
men's Compensation  Fund  he  must  have  been  at 
the  time  of  the  injury  cauedng  death  a  de- 
pendent in  whole  or  in  part  for  bis  or  her  suit- 
port  upon  the  earnings  of  the  deceased  employs. 

2.  Masteb  and  Sebvant  «=3417(7)— Wobk- 
men's  Compensation  Act  —  FiNDiwaa  of 

COifltflSaiONEB-rKEVIEW. 

Section  43,  of  said  act  (Code  1913,  c.15  P,  S 
43  [sec  699]),  does  not,  as  does  the  English  stat- 
ute, and  some  of  the  statutes  of  the  other  states, 
make  the  findings  of  the  court  or  commissioner 
on  the  question  of  dependency  conclusive,  and 
on  appeal  to  this  court  the  findings  of  the  com- 
missioner may  be  reviewed  on  the  evidence  be- 
fore him. 

3.  Masteb  and  Sebvant  e=>41 7(7)  —  Work- 
men's Compensation  Act— Dependencx— 
Question  fob  Jxjby. 

l^e  question  of  dependency  in  England  and 
in  this  counti7,  under  Workmen's  Compensa- 
tion Law,  is  one  of  fact  and  not  of  law,  to  be 
determined  by  the  evidence  in  each  particular 
case;  but  where  the  evidence  is  all  certified 
and  there  is  no  conflict,  a  question  of  law,  and 
not  of  fact,  may  be  thus  presented. 

4.  Masteb  and  Sebvant  «=»417(7)— Wobk- 
men's  Compensation  Act  — Findings  of 
Commissioneb— Effect. 

While  under  our  statute  the  finding  of  the 
commissioner  is  not  conclusive,  it  should  be 
treated  as  the  finding  of  a  judge,  or  the  verdict 
of  a  jury,  and  should  not  as  a  general  rule  be 
set  aside  if  there  is  evidence  to  support  it. 

5.  Masteb  and  Sebvant  €=3388— Wobkmen'b 
Compensation  Act— Recovebt— "Depend- 
ent." 

The  word  "dependent,"  in  oar  act,  as  in  the 
British  act,  and  the  acts  of  other  states,  means 
dependent  for  the  ordinary  necessaries  of  life, 
for  one  of  his  class  and  social  station  in  life, 
taking  into  account  the  financial  and  social  posi- 
tion of  the  recipient  The  extent  or  degree  of 
the  dependency  is  not  important.  If  dependency 
existed  at  all  right  to  participate  in  the  fund 
is  established. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ent] 

6.  Masteb  and  Skbvant  <S=>388— Wobsmen's 
Compensation  Act— Dependency — Detkb- 
mination. 

And  the  question  in  such  cases  is  not  wheth- 
er the  claimant  could  have  maintained  himself 
and  family  with  the  bare  necessaries  of  life 
without  the  assistance  of  the  earnings  of  the 
injured  or  deceased  employ^,  but  whether  he  was 
actaally  dependent  upon  such  earnings  for  his 
support  and  maintenance. 


Appeal  from  order  of  State  CtMnpensatlon 
Com'r. 

Proceeding  under  Workmen's  (Compensa- 
tion Act  by  Gaetano  Poccardi,  Royal  Consul, 
etc  (Raffaele  Cucca  and  Anna  Liuigla  Plrlsi, 
claimants),  to  obtain  compensation  for  the 
death  of  their  son  Giovanni  Cncca.  Compen- 
sation was  denied  by  the  State  (Compensation 
Commissioner,  and  claimants  appeal.  Order 
of  Commissioner  affirmed. 

A.  A.  Lilly,  Atty.  Gen.,  and  Frank  lively, 
Asst.  Atty.  Gen.,  for  appellee. 


MILLESl,  J.  Upon  an  appeal  from  the 
final  action  of  the  State  Compensation  Com- 
missioner, denying  to  the  claimants,  Raf- 
faele (Tocca  and  Anna  Lulgia  Plrisl,  re- 
spectively the  father  and  mother  of  Giovan- 
ni (Cucca,  deceased,  right  of  luirticipatlon 
in  the  Workmen's  Compensation  Fund,  as 
persons  partially  dependent  on  his  contribu- 
tion for  their  support. 

Claimants  are  citizens  and  residents  of  the 
Kingdom  of  Italy ;  their  son  Giovanni  Cucca, 
a  subject  of  that  Kingdom,  was  killed  in  a 
coal  mine  of  the  New  River  Collieries  (Com- 
pany, at  Eccles,  West  Virginia,  in  April, 
1914. 

The  Commissioner  found  as  a  fact  that  the 
claimants  bad  not  proven  themselves  to  be 
such  dependents  within  the  provisions  of  the 
Workmen's  Ck>mpensation  Act,  as  entitled 
them  to  participate  In  said  fund,  and  denied 
them  relief  on  this  ground  alone. 

Paragraph  (3)  of  section  33,  chapter  10, 
Acts  of  1913  (Code  1913,  c.  16  P,  8  33,  par. 
3  [sea  689]),  the  statute  then  to  force,  de- 
fines "dependent,"  as  used  In  said  act,  to 
mean  "a  widow,  invalid  widower,  child  under 
the.  age  at  whldi  he  or  she  may  be  lawfully 
employed  in  any  industry,  invalid  child  over 
such  age,  father,  mother,  grand-father  or 
grand-mother,  who  at  the  time  of  the  injury 
causing  death  is  dependent  in  whole  or  in 
part  tor  bis  or  her  support  upon  the  earnings 
of  the  employe." 

(Claimants  are,  therefore,  of  the  class  or 
classes  of  persons  entitled  to  participate  in 
said  fund  If  in  fact  dependents.  The  evi- 
dence of  dependency  presented  by  them  con- 
sisted of  very  brief  affidavits,  one  by  the 
father,  of  November  8,  1914,  supplemented 
by  another  explanatory  of  the  first,  of  Jan- 
uary 18,  1916 ;  one  of  January  18,  1915,  by  a 
neighbor  and  frequent  visitor  in  the  father's 
home,  and  who  had  assisted  him  in  his  cor- 
respondence with  his  son  in  the  United 
States;  another  of  June  21,  1914,  by  four 
witnesses,  and  four  certain  so  called  trans- 
mission receipts,  showing  remittances  by 
deceased  to  his  father  in  Italy  as  follows: 
One  of  December  29,  1911,  for  100  lire;  one 
of  April  4,  1912,  for  200  lire;  one  of  August 
6,  1912,  for  150  lire ;   and  one  of  January  2, 
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1913,  tor  250  lire.  There  la  also  filed  another 
receipt  of  November  21,  1912,  showing  trans- 
mission to  decedent's  grandmother,  not  a 
claimant,  of  20  lire. 

The  substance  of  the  afifldavlts  of  the 
father  Is  that  deceased  was  la  the  habit  of 
sending  him  on  an  average  of  1500  Ure  an- 
nually, or  an  average  of  125  lire  per  month, 
of  which  he  used  90  Ure  In  the  exclusive  sup- 
port of  the  family,  "family"  being  explained 
in  bis  supplemental  affidavit  to  mean  him- 
self and  his  wife,  deceased's  mother,  though 
he  sent  that  amount  for  the  family,  for,  he 
says,  he  used  to  provide  for  the  needs  of  the 
family  with  his  work;  the  balance  of  the 
money  to  remain  subject  to  the  disposition  of 
the  son.  The  afiBdavIt  of  the  friend  and 
neighbor  Is  to  the  effect  that  he  assisted  the 
father  In  correspondence  with  the  son  and 
read  a  letter  from  the  latter  In  which,  as  his 
testimony  Is  translated,  the  son  "stated  that 
he  would  have  sent  125  lire  monthly  for  the 
support  of  his  parents,"  and  that  the  father 
answered  saying  "that  for  his  support  and 
that  of  his  wife  he  would  have  used  ninety 
lire,  and  that  he  would  take  care  of  his  chil- 
dren with  his  own  work,  the  remalnant  he 
would  have  saved  for  and  on  account  of  his 
son,"  that  the  son  "replied  to  the  disposition 
of  his  father  authorizing  him  to  spend  even 
more."  The  affidavit  of  the  four  persons  Is 
that  during  the  time  the  son  was  In  America 
he  "provided  to  the  support  of  his  family 
with  an  average  of  about  1500  lire  yearly, 
and  that  the  said  family  has  no  other  means 
besides  the  earnings  deriving  from  the  dally 
work  of  the  father  Raffaele  Cucca."  How 
these  witnesses  were  qualified  to  testify  to 
these  facts  does  not  appear. 

There  is  no  evidence  as  to  what  estate 
claimants  possessed,  nor  as  to  the  amotut  of 
the  father's  earnings;  nor  is  there  any  sworn 
testimony  as  to  his  age,  or  the  character  of 
bis  employment,  nor  as  to  his  social  station, 
except  what  may  be  Inferred  from  the  other 
facts  shown ;  nor  Is  there  any  evidence  as  to 
the  earning  capacity  or  earnings  In  fact  of 
the  other  members  of  the  family ;  nor  as  to 
how  much  of  these  earnings  was  actually 
used  or  actually  necessary  for  the  support 
of  the  family;  the  only  evidence  submitted 
on  these  questions  being  the  certificate  of  the 
mayor  of  the  home  town  in  Italy  showing 
that  the  other  members  of  the  family  con- 
sisted of  two  brothers  and  two  sisters,  and 
stating  that  this  family  Is  "in  i)Oor  econom- 
ical conditions." 

[1,2]  Does  this  evidence,  as  a  matter  of 
law,  conclusively  establish  the  fact  of  depend- 
ency? It  will  be  observed  that  there  is  no 
evidence  of  any  actual  remittances  by  de- 
ceased to  claimants  within  one  year  of  his 
death ;  the  correspondence  referred  to  by  one 
of  the  witnesses  between  father  and  son  is 
not  produced,  or  accounted  for.  Whether  de- 
ceased actually  sent  any  money  to  claimants 
within  the  year  preceding  bis  death  is  left  to 


be  Inferred  from  the  general  statement  that 
deceased  was  in  the  habit  of  sending  Us 
father  about  1500  lire  yearly,  a  fact  which  no 
doubt  could  and  should  have' been  shown  by 
positive  evidence,  if  the  fact  was  as  we  are 
asked  to  infer.  So  far  as  appears  there  was 
no  legal  obligation  on  deceased  to  contribute 
to  the  support  of  hid  father's  family.  For 
aught  that  appears  he  may  have  ceased  to 
do  so  for  at  least  a  year  prior  to  his  death. 
Our  statute  giving  right  to  dependents  to 
participate  In  the  Workmen's  Compensation 
Fund  Is  limited  to  one  of  the  class  enumerat- 
ed, "who  at  tlie  time  of.  the  injury  cautinff 
death  is  dependent  in  whole  or  in  part  for 
his  or  her  support  upon  the  earnings  of  the 
employe."  On  this  -  evidence  the  Commis- 
sioner might,  perhaps,  have  found  different- 
ly, but  was  he  bound  to  do  so,  and  can  we 
properly  say  he  erred  in  his  conclusions?  We 
do  not  think  we  should  say  so.  He  was  not 
satisfied  with  the  proof  of  dependency.  He 
has  the  power  at  any  time  to  change  bis  prior 
rulings  on  a  better  showing.  Section  40, 
chapter  10,  Acts  1913  (Code  1913,  c.  15  P,  J 
40  [sec.  696]).  Section  43,  chapter  10,  Acts 
1913  (Code  1913,  c.  15  P,  g  43  [sec  699]),  does 
not  as  does  the  English  statute,  and  the 
statute  of  Massachusetts,  and  perhaps  the 
statute  of  other  states,  make  the  findings  of 
fact  by  the  Commissioner  conclusive.  Her- 
rick's  Case,  217  Mass.  Ill,  104  N.  B.  432; 
Powers  V.  Hotel  Bond  Co.,  89  Conn.  143,  93 
Atl.  245;  1  Honnold  on  Workmen's  Compen- 
sation, p.  823,  section  242,  and  cases  cited; 
In  re  Janes,  217  Mass.  192,  104  N.  E.  656^ 
4  N.  O.  O.  A.  552.    Our  statute  says: 

"He  supreme  court,  on  such  appeal,  shall  de- 
termine the  right  of  the  claimant  and  certify 
its  decision  to  the  commlBsion,  and,  if  it  deter- 
mines the  right  in  his  favor,  the  commission 
shall  fix  his  compensation  within  the  limits  and 
under  the  rules  prescribed  in  this  act." 

This  statute  no  doubt  gives  us  right  to  re- 
view the  findings  of  the  Commissioner  on  the 
evidence  presented  to  him. 

[3]  And  it  seems  to  be  now  settled  law  In 
England,  under  the  Elngllsh  act,  and  In  the 
states  of  this  country  having  workmen's  com- 
pensation laws,  that  the  question  of  total  or 
partial  dependency  is  one  of  fact  and  not  of 
law ;  that  there  is  no  presumption  of  law  as 
to  the  fact  of  dependency  respecting  any 
claimant  At  one  time  the  decisions  left 
this  question  in  doubt.  1  Honnold  on 
Workmen's  Compensation,  p.  224,  section 
70,  and  notes;  1  Bradbury's  Workmen's 
Compensation,  583;  Dawbarn's  Workmen's 
Compensation  Appeals,  1910-1912,  88.  The 
E<nglish  cases  of  Davies  v.  Main  Colliery 
Ca  (1899)  1  W.  C.  C.  92;  Main  CoUiery  Co. 
V.  Davies  (1900)  2  W.  C.  C.  108;  and  Hodgson 
V.  Owners  of  West  Stanley  Colliery  (1910) 
3  B.  W.  C.  C.  260,  decisions  of  the  House  of 
Lords  on  appeal,  finally  settled  the  question 
in  England.  But  there,  as  here,  when  the 
evidence  Is  all  certified  and  there  is  no  con- 
flict It  may  be  presented  as  a  question  of 
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law  whetber  tbere  was  any  evidence  on 
which  the  findings  of  the  commissioner  or 
coart  conld  have  been  made.  In  re  Herrlck, 
217  Mass.  Ill,  104  N.  E.  432,  4  N.  C.  O.  A. 
554,  point  2  of  the  syllabus. 

[4]  While  under  our  statute  the  findings 
of  the  Commissioner  are  not  conclusive  on  the 
fact  found,  we  think  his  finding  should  be 
treated  substantially  as  the  findings  of  a 
Judge,  or  the  verdict  of  a  Jury,  and  should 
not  be  set  aside.  If  there  is  evidence  which 
wUl  support  it.  It  was  so  held  In  Massachu- 
setts, not  as  to  a  question  of  dependency,  but 
as  to  whether  or  not  the  person  for  whose 
death  compensation  was  sought  was  in  the 
employ  of  the  Insured  at  the  time  of  the  in- 
Jury.  Pigeon  v.  Employers'  Liability  As- 
surance Corp.,  Ltd.,  216  Mass.  61,  102  N.  E. 
932,  Ann.  Cas.  1015A,  737,  4  N.  C.  0.  A.  516; 
Poccardl  v.  Pub.  Ser.  Com.,  75  W.  Va.  542, 
84  S.  E.  242,  L.  R.  A.  1916A,  289. 

[6]  On  the  evidence  In  this  case  can  It  be 
said  as  a  matter  of  law  that  at  the  time  of 
his  death  claimants  weore  dependents  in 
whole  or  In  part  for  their  support  upon  the 
earnings  of  deceased?  The  Commissioner 
found  the  evidence  Insufiicient  to  support  this 
claim.  Some  decisions  say  the  dependency 
does  not  necessarily  mean  absolute  dependen- 
cy for  the  necessities  of  life,  but  that  it  Is 
sufilclent  that  the  contributions  of  the  work- 
man are  looked  to  for  support  in  the  main- 
tenance of  the  dependents'  accustomed  mode 
of  living.  Glass  on  Workmen's  Compensa- 
tion Law,  248,  and  decisions  cited,  in  the 
leading  case  of  Simmons  v.  White  Brothers, 
1  Workmen's  Compensation  Cases,  89,  it  was 
decided  that  "dependent,"  in  the  British  act, 
"means  dependent  for  the  ordinary  necessa- 
ries of  life  for  a  person  of  that  class  and  po- 
sition in  life,  taking  into  account  the  finan- 
cial and  social  position  of  the  recipient,"  and 
that  "deriving  benefit  from  earnings  is  not 
necessarily  being  dependent  upon  them."  The 
same  rule  was  announced  In  Main  Colliery 
Co.,  Limited,  v.  Davles,  supra,  where  it  was 
said: 

"The  extent  to  which  such  dependency  exist- 
ed was  not  a  matter  for  their  Lordships  to  con- 
aider.  The  learned  County  Court  Judge  might 
have  been  right  or  wrong  as  to  the  exact  de- 
gree to  which  that  state  of  things  existed ;  but 
if  it  existed  at  all  the  appeal  must  be  dismissed." 

In  that  case  the  wages  of  the  deceased, 
a  boy,  and  a  member  of  the  family,  was  the 
matter  in  question,  and  it  was  shown  that  he 
contributed  his  wages  to  his  father,  the  bead 
of  the  family,  and  that  the  father  actually 
depended  in  part  on  those  wages  to  support 
the  family. 

[SJ  The  question  in  these  cases  Is  not 
whether  by  skimping,  the  claimant  could 
have  maintained  himself  or  his  family  with 
the  l>are  necessaries  of  life,  or  have  main- 
tained himself  without  the  assistance  of  the 
earnings  of  the  Injured  or  deceased  employe, 
but  whether  he  was  actually  dependent  on 


such  earnings  at  the  time  of  the  injuries 
for  hla  reasonable  support  and  maintenance. 
Elliott  on  the  Workmen's  Compensation  Act 
(7th  Bd.)  268,  and  cases  cited;  Boyd  on 
Workmen's  Compensation,  p.  1077,  section 
496.  And  it  was  held  in  Powers  v.  Hotel 
Bond  Co.,  supra,  that  partial  dependency 
may  exist  though  the  contributions  made  by 
the  workman  were  at  irregular  Intervals 
and  in  irregular  amounts,  and  though  the 
dependent  have  other  means  of  support.  But 
under  the  statute  of  Rhode  Island  it  was 
decided  that  a  father  who  was  able  out  of 
his  wages  to  support  himself  and  wife,  and 
save  three  or  four  dollars  per  week,  is  not  a 
dependent  upon  the  son.  Dazy  v.  Apponaug 
Company  (1914)  86  R.  L  81,  89  AO.  160,  4 
N.  C.  C.  A.  594.  The  court  In  that  case  said: 
"The  test  of  dependency  is  not  whether  the 
petitioner,  by  reducing  his  expenses  below  a 
standard  suitable  to  his  condition  in  life,  could 
secure  a  subsistence  for  his  family  without  the 
contributions  of  the  deceased  son,  but  whetber 
such  contributions  were  needed  to  provide  the 
family  with  the  ordinary  necessaries  of  life 
suitable  for  persons  in  their  class  and  posi- 
tion. *  *  *  The  expression  'dependent'  must 
be  held  to  mean  dependent  for  the  ordinary  nec- 
essaries of  life  for  a  person  of  his  class  and 
position,  and  does  not  cover  the  reception  of 
benefits  which  might  be  devoted  to  the  establish- 
ment or  increase  of  some  fund  which  hb  might 
desire  to  lay  aside." 

The  fact  that  a  son  has  sent  money  out  of 
bis  earnings  to  his  father  Is  not  conclusive 
of  the  question  of  dependency.  Mathew,  L. 
J.,  in  Howells  v.  Vivian  &  Sons,  4  W.  C. 
C.  106,  109,  says: 

"I  agree  that  it  is  not  decisive  of  the  question 
of  dependency  that  the  deceased  workman  did 
contribute  to  the  family  fund,  or,  on  the  other 
hand,  that  the  father  could  support  the  family 
without  that  contribution." 

For  the  foregoing  reasons  we  are  of  opin- 
ion that  the  order  of  the  State  (3ompensation 
Commissioner  was  on  a  former  day  properly 
afiirmed. 

(U8  Ga.  683) 

DANIEL  et  aL  v.  JONES  et  al.    (No.  205.) 
(Supreme  Ourt  of  Georgia.    Feb.  28,  1917.) 

(Syllalus  by  the  Court.) 

1.  Appbal  Ann  Eaaoa  «=>170(2>— Irsubance 
®=>691— FRATsaNAJ.  BEirsriT  Association— 
Keceivebshif— Pbebentation  of  Questions 
Below. 
The  superior  court  has  jurisdiction  of  an 
equitable  petition  filed  by  a  member  and  certifi- 
cate   holder   of   a   fraternal  benefit  association 
chartered   by  the  superior  court,  in  behalf  of 
himself   and    of   all   others   similarly   situated, 
against  such  association,  for  the  purpose  of  hav- 
ing it  placed  in  the  hands  of  a  receiver  to  con- 
serve the  property  of  the  association,  alleged  to 
be  going  to  waste  on  account  of  the  illegal  re- 
moval of  two  of  the  executive  ofiBcers  of  the  as- 
sociation by  the  parent  society,  and  the  refusal 
of   the   other  three  to  act,   and   to  keep  it   a 
going  concern  until  other  officers  can  be  legally 
elected  to  transact  the  business  of  the  associa- 
tion according  to  its  charter  and  by-laws. 

(a)  The  superior  court  was  not  deprived  ol 
such  jurisdiction  by  the  act  of  the  General  As- 
sembly approved  August  17,  1914  (Acts  1914, 
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p.  99  et  seq.),  which  provides  that  no  application 
for  injunction  against,  or  proceedings  for  the 
dissolution  of,  or  the  appointment  of  a  receiyer 
for  any  such  domestic  society  or  branch  thereof 
shall  be  entertained  by  any  court  in  this  state 
unless  the  same  is  made  by  the  Attorney  Gen- 
eral, inasmuch  as  the  act  of  1914,  in  section  29, 
expressly  excepts  from  its  operation  grand  or 
subordinate  lodges  of  Odd  Fellows. 

(b)  No  objection  having  been  raised  in  the 
court  below  to  the  constitutionality  of  the  excep- 
tion in  the  act  above  recited,  such  objection  will 
not  be  considered  by  this  court. 

(c)  Nor  is  the  superior  court  without  jurisdic- 
tion of  the  case  for  the  alleged  reason  that  the 
defendant  is  an  insurance  company  or  associa- 
tion, and  must  be  chartered  by  the  secretary  of 
state:  it  appearing  that  the  defendant  is  a  fra- 
ternal benefit  association. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E>rror,  Cent  Dig.  §!  1037,  1038;  Insurance, 
Cent  Dig.  {{  1829-1831.] 

2.  Inbubancx  «=»691  —  Fratebnal  Benetit 
Association  —  Rkokivebshif  —  SumciEN- 
CT  OF  Petition. 

The  allegations  of  the  petition  are  sufficient 
to  bring  the  case  within  the  jurisdiction  of  a 
court  of  equity;  and  the  trial  judge  on  an  in- 
terlocutory hearing  did  not  err  in  making  an 
order  restraining  the  defendants  from  certain 
acts  complained  of,  nor  in  appointing  receivers 
for  the  purposes  therein  stated,  subject  to  the 
further  orders  of  the  court 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.   fS  1829-1831.] 

3.  cokporations  ®=»609— insurance  €=»691 
—  Dissolution  —  Receivership  —  Juris- 
diction OF  Superior  Court. 

A  court  of  equity  has  no  jurisdiction  in  this 
state  to  dissolve  a  corporation.  Civil  Code 
1910,  {  2238  et  seq.,  and  acts  amendatory  there- 
of, provide  how  public  and  private  corporations 
may  be  dissolved. 

(c)  But  where  some  of  the  officers  of  a  corpo- 
ration have  been  suspended  by  a  "subcommittee 
of  management"  claiming  to  have  authority  to 
suspend,  and  other  officers  refuse  to  act  in  the 
management^  and  control  of  the  corporation,  a 
court  of  equity  has  jurisdiction  in  a  proper  case 
to  appoint  a  receiver  to  conserve  the  assets  of 
the  corporation  alleged  to  be  going  to  waste,  and 
keep  it  a  going  concern,  and  to  grant  an  injunc- 
tion until  other  officers  can  be  legally  elected  to 
conduct  its  affairs  according  to  its  charter  and 
by-laws. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  2420-2423;  Insurance,  Cent.  Dig. 
ii  1829-1831.] 

Error  frcnn  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Suit  by  Alfred  D.  Jones  and  others  against 
the  District  Grand  Lodge  No.  18  of  Georgia, 
Grand  United  Order  of  Odd  Fellows  In 
America,  Jurisdiction  of  Georgia,  on  his  own 
and  in  representative  behalf,  wherein  T.  O. 
Strickland  and  others  on  motion  were  made 
parties,  and  B.  W.  S.  Daniel  and  others  mov- 
ed to  be  made  parties  defendant,  and  Clif- 
ford Walker,  as  Attorney  General,  appeared 
and  moved  to  dismiss  the  action,  and  to  dis- 
charge the  receivers  appointed  by  the  court, 
and  James  A.  Branch  was  appointed  receiver, 
and  defendants  were  enjoined  from  Interfer- 
ing with  the  receiver's  management  of  the 
lodge's  property,  etc.,  and  B.  W.  S.  Daniel 


and  others,  and  tbe  Attorney  General  except 
and  bring  error.    Judgment  affirmed. 

Alfred  D.  Jones  brought  an  equitable  peti- 
tion against  the  District  Grand  Lodge  No. 
18  of  Georgia,  Grand  United  Order  of  Odd 
Fellows  in  America  of  the  State  of  Georgia, 
the  same  having  been  Incorporated  by  tbe 
superior  court  of  Fulton  County,  and  al- 
leged substantially  as  follows:  This  petition 
is  on  behalf  of  the  plaintiff  and  all  others 
similarly  situated,  or  who  may  be  interested 
by  reason  of  being  Odd  Fellows  and  members 
of  the  corporation,  or  who  may  have  financial 
Interest  therein.  Plalntiir  is  a  member  of  a 
certain  named  lodge  of  tbe  order,  and  holds 
a  "death  benefit  certificate  for  $500,  and 
holds  a  death  benefit  certificate  for  $200  In 
Atlanta  Household  of  Ruth  No.  1286,  and  is 
a  member  both  of  the  order  of  Odd  Ftellows 
and  an  Inmate  of  the  Household  of  Ruth." 
The  defendant  was  incorporated  for  sodal, 
educational,  and  diaritable  purposes.  It  has 
no  capital  stock,  but  Its  revenue  arises  from 
dues,  initiation  fees,  and  donations.  It  is 
provided  by  its  charter  that  it  shall  be  gov- 
erned by  an  executive  committee  which  shall 
constitute  a  board  of  directors  authorized 
and  empowered  to  manage  and  conduct  the 
business  of  said  corporation  within  tbe  mean- 
ing of  the  object  and  constitution  of  the 
Grand  United  Order  of  Odd  Fellows  in 
America,  and  in  accordance  with  the  rules 
and  by-laws  and  regulations  enacted  by  the 
members  of  the  corporation  through  their 
representatives  in  annual  communication  as- 
sembled. The  board  of  directors  are,  by  the 
provisions  of  the  charter  and  the  consti- 
tution and  by-laws  which  have  been  adopted 
by  the  District  Grand  Lodge  No.  18  of 
Georgia,  the  District  Grand  Master,  the 
Deputy  Grand  Master,  the  District  Grand 
Secretary,  the  District  Grand  Treasurer,  and 
the  District  Grand  Director.  These  officials, 
by  virtue  of  their  offices,  to  which  they  are 
elected  by  the  representatives  of  the  various 
subordinate  lodges  of  Georgia  duly  assembled 
in  biennial  communications,  became  Ipso 
facto  the  executive  committee  to  manage  the 
defendant  corporation.  Until  January  15, 
1916,  the  following  were  the  officers  of  the 
defendant,  having  been  duly  elected  at  the 
biennial  communication  in  August,  1915,  and 
they  were  ex  officio  the  executive  committee 
in  charge  of  the  afllairs  of  the  defendant  cor- 
poration, and  were  the  only  officers  having 
any  power  to  control  the  assets  of  tbe  cor- 
poration, and  without  those  officers  the  cor- 
poration would  be  entirely  without  manage- 
ment, to  wit:  B.  S.  Ingram,  District  Grand 
Master ;  J.  M.  Pitts,  Deputy  District  Grand 
Master;  B.  J.  Davis,  District  Grand  Sec- 
retary; J.  C.  Styles,  District  Grand  Treasur- 
er ;  WiUlam  Decker  Johnson,  District  Grand  ■ 
Director.  Under  the  laws  of  the  Grand  Unit- 
ed Order  of  Odd  Fellows  in  America  there 
is  a  subcommittee  of  management,  being  a 
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corporation  under  the  laws  of  the  state  of 
Pennsylvania,  Its  corporate  name  being  "Sub- 
committee of  Management"  The  ones  con- 
stituting the  subcommittee  of  management 
are  the  ones  (officials)  occupying  the  position 
In  the  Grand  United  Order  of  Odd  Fellows 
In  America,  as  follows:  Grand  Master, 
Deputy  Grand  Master,  Grand  Secretary, 
Grand  Treasurer,  and  five  Grand  Directors. 
The  subcommittee  of  management,  undertak- 
ing to  act  In  accordance  with  the  authority 
dalmed  by  them  under  the  laws  and  usages 
of  the  order,  did,  on  January  16,  1916,  sus- 
pend B.  S.  Ingram,  the  District  Grand  Master 
of  the  Georgia  Lodge  No.  18,  and  B.  J.  Davis, 
District  Grand  Secretary  of  the  lodge,  for  the 
period  of  one  year.  The  subcommittee  also 
passed  an  order,  redtlng  that  "a  state  of 
anarchy"  existed  In  the  state  of  Georgia  In 
the  affalra  of  District  Grand  Lodge  No.  18, 
and  "revoked  the  charter,  dispensation,  and 
warrant  of  said  District  Grand  Lodge  No. 
18."  Under  the  laws  and  usages  of  the  order 
of  Odd  Fellows  herein  referred  to,  the  only 
right  to  maintain  a  district  grand  lodge  Is 
under  the  authority  of  the  Grand  United 
Order  of  Odd  Fellows  in  America,  which, 
tlirough  Its  authorized  agencies,  grants  a  dis- 
pensation or  warrant  for  such  district  grand 
lodge  in  each  state  or  territory  having  the 
requisite  number  of  lodges,  to  wit,  three  or 
more.  Under  the  laws  and  usages  of  the 
national  order,  which  Is  composed  entirely  of 
colored  men,  the  decisions,  rulings,  and  opin- 
ions of  the  subcommittee  of  management  in 
all  matters  coming  before  it  are  final,  and 
there  Is  no  appeal  therefrom  within  the 
order.  By  an  endowment  feature  of  the  or- 
der each  male  Odd  Fellow  paid  25  cents  per 
month,  which  entitled  him  to  a  graduated 
policy  according  to  the  number  of  years  he 
had  paid,  until  he  reaciied  a  maximum  of 
$300;  and  later  It  was  determined  that  each 
male  Odd  Fellow  should  pay  50  cents  per 
month,  which  entitled  him  to  a  graduated 
policy,  reaching  after  payment  of  ten  years 
to  $500,  payable  to  the  beneficiary  upon  his 
death.  The  two  classes  of  outstanding  poli- 
cies are  outstanding  obligations  against  the 
defendant.  By  and  under  the  usages  of  the 
national  order  there  is  an  affiliated  branch 
called  the  Household  of  Ruth,  which  Is  under 
the  subcommittee  of  management  referred  to 
above.  The  Household  of  Ruth  was  organiz- 
ed largely  for  such  colored  women  as  might 
desire  to  belong  to  it,  although  men  were 
permitted  to  be  members,  provided  they  were 
members  of  the  original  order.  The  District 
Grand  Lodge  of  Georgia  undertook  to  pro- 
ride  an  endowment  feature  for  the  members 
of  the  Household  of  Ruth  who  were  In  the 
Jurisdiction  of  Georgia;-  and  the  members 
thereof  were  entitled,  upon  certain  payments, 
to  benefits  ranging  In  amounts  to  a  maximum 
of  $200.  There  are  about  30,000  members  of 
the  District  Grand  Lodge  No.  18  of  Georgia, 
and  about  20,000  members  of  the  Household 
of  Rntb,  the  latter  not  being  members  of  the 


District  Grand  Lodge  No.  18.  Every  male 
member  of  the  order  of  Odd  Fellows  is  com- 
pelled to  be  a  beneficiary  of  the  Endowment 
Bureau,  and  no  man  can  be  a  member  of  the 
Household  of  Ruth  who  is  not  also  a  member 
of  a  subordinate  lodge  under  the  Jurisdic- 
tion of  Georgia.  All  of  the  50,000  members 
of  this  order  In  the  respective  branches 
thereof  have  paid  money  to  the  district  Grand 
Lodge  No.  18,  for  the  purpose  of  being  en- 
titled to  a  death  benefit  certificate  payable  to 
the  beneficiary  designated,  eta  When  the 
endowment  feature  was  organized,  the  of- 
ficials constituting  the  executive  committee 
were  compelled  to  begin  without  resources 
whatever,  "and,  by  the  skillful  management 
and  strict  observances  of  business  rules,  the 
District  Grand  Lodge  Na  18  has  accumulated 
from  the  sources  referred  to  assets  In  excess 
of  $600,000,  consisting  of  real  estate,  stocks, 
bonds,  etc.,  which  constitute  a  trust  fund  of 
whidi  the  60,000  members  in  Georgia  are 
benefidartes." 

Davis  and  Ingram  claim  that  their  sus- 
pension Is  Illegal  and  without  authority ;  and 
plaintiff  claims  that  the  withdrawal  of  the 
dispensation  by  which  the  District  Grand 
Lodge  No.  18  of  Georgia  operates  is  illegal, 
and  is  advised  that  the  executive  committee 
also  claims  that  the  withdrawal  of  the  char- 
ter of  the  District  Grand  Lodge  No.  18  of 
Georgia  is  lllegaL  Under  the  order  of  the 
subcommittee  of  management  (provided  it  is 
effective  and  valid),  there  is  no  District 
Grand  Lodge  of  Odd  Fellows  In  Georgia,  and 
there  is  no  executive  committee,  and  there 
are  no  officials  of  the  chartered  corporation, 
and  no  provision  for  the  conservation  of  the 
large  assets  of  the  corporation,  nor  Is  there 
any  method  provided  for  the  reception  of 
the  funds  being  received  by  the  District 
Grand  Lodge  No.  18  from  all  over  the  state 
of  Georgia.  Profert  is  made  of  the  charter, 
constitution,  and  by-laws  of  the  District 
Grand  Lodge  No.  18.  There  is  no  method, 
under  the  present  status,  for  the  appoint- 
ment of  anybody  by  the  Order  of  Odd  Fel- 
lows to  take  charge  of  the  assets;-  and  the 
only  possible  way  by  which  the  assets  can 
be  conserved,  and  either  officially  distributed 
to  the  cestui  que  trusts,  or  utilized  as  a 
going  concern.  If  the  contention  of  the  execu- 
tive committee  and  the  plaintiff  be  correct,  is 
for  the  court,  acting  as  a  court  of  equity, 
to  intervene.  It  would  be  highly  beneficial 
to  the  members  of  this  order  In  Georgia, 
as  well  as  to  the  members  of  the  colored 
race,  that  the  District  Grand  Lodge  be  pre- 
served as  a  going  concern  and  be  allowed  to 
effectuate  its  beneficial  purposes,  which  pro- 
vides for  the  maintenance,  after  death,  of 
those  who  are  dependent  upon  Its  members. 
The  intervention  of  this  court  will  preserve 
and  conserve  the  Interests  of  everybody,  etc. 
The  five  members  of  the  executive  committee 
have  well  and  faithfully  managed  the  affairs 
of  this  corporation,  and  they  were  chosen 
by  the  various  subordinate  lodges  of  Georgia, 
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representing  every  member  In  Georgia,  to 
occupy  this  fiduciary  relation  to  the  corpora- 
tion. They  understand  its  affairs  and  are 
best  acquainted  with  its  management,  and 
if  the  contentions  of  the  members  who  op- 
pose the  dissolution  of  the  organization,  and 
oppose  the  order  of  the  subcommittee  of 
management  are  snccessfnl,  their  continu- 
ance In  office  would  best  serve  all  parties 
concerned.  About  one-fifth  of  all  the  mem- 
bers of  this  order  in  the  United  States  live 
in  the  state  of  Oeorgia,  and  they  have  no 
representation  on  the  subcommittee  of  man- 
agement The  latter  has  no  interest  what- 
ever in  an  official  way,  and  the  order  out- 
side of  Georgia  has  no  interest  as  an  order 
in  any  of  the  assets  described.  The  assets, 
which  l>eIong  exclusively  to  the  members  in 
Georgia,  are  more  than  all  of  .the  assets  of 
the  order  outside  of  Georgia  combined.  A 
failure  to  pay  dues  for  a  certain  length  of 
time  causes  a  lapse  of  the  death  benefit  cer- 
tificate, with  loss  of  all  the  payments  which 
have  been  made  thereon.  The  plaintiff,  there- 
fore, prays  that  the  court  pass  such  order 
as  will  allow  a  continuance  of  payments  by 
the  various  meml>ers,  of  which  appropriate 
account  shall  be  kept,  and  until  it  be  deter- 
mined whether  the  action  of  this  snbcommit- 
tee  of  management  is  legal  in  withdrawing 
the  charter.  While  the  plaintiff  contends 
that  the  action  of  the  subcommittee  of  man- 
iigement  is  illegal,  even  as  applied  to  the  Dis- 
trict Grand  liOdge  of  Odd  Fellows,  at  the 
same  time  he  avers  that  It  is  impossible  for 
the  subcommittee  of  management  of  Penn- 
sylvania to  in  any  wise  withdraw  a  charter 
granted  by  the  superior  court  of  Pulton  coun- 
ty to  the  District  Grand  Lodge  No.  18  of 
Georgia.  The  plaintiff  was  employed  by  the 
executive  committee,  at  a  salary  of  $900  a 
year,  as  District  Grand  Medical  Bxamlner, 
for  a  period  of  two  years,  and  the  employ- 
ment was  within  the  power  of  the  executive 
committee,  the  term  of  employment  expiring 
September  1,  1917;  and  the  effect  of  the 
order  of  the  subcommittee  of  management  is 
to  deprive  him  of  this  contract  right  to  the 
extent  of  the  damage  he  names.  He  prays 
that  the  members  of  the  executive  commit- 
tee be  appointed  as  temporary  receivers,  and 
be  authorized  to  conduct  the  business  of  the 
corporation  as  heretofore  conducted  by  them ; 
that,  until  further  ordered,  those  making 
payments  shall  not  be  deprived,  by  lapse 
or  otherwise,  of  the  benefits  to  which  they 
are  entitled  under  the  certificates,  but  their 
rights  be  preserved  in  the  assets  until  the 
court  shall  otherwise  order;  and  that  the 
court  grant  such  other  protective  orders  as 
will  protect  the  various  cestui  que  trusts,  etc. 
The  plaintiff,  with  others  who  were  made 
parties  plaintiff  and  by  intervention  adopted 
the  petition  as  their  own,  amended  by  alleg- 
ing the  correct  name  of  the  corporation  to 
be  "The  District  Grand  liOdge  No.  18,  Grand 
United  Order  of  Odd  Fellows  of  America, 
Jurisdiction  of  Georgia."    They  also  amend- 


ed the  prayers  by  asking  that  the  court  ap- 
point a  temporary  receiver  to  take  charge  of 
all  the  assets  of  the  defendant  and  hold  tbcm 
until  farther  order ;  that  the  court  appoint  a 
permanent  receiver  to  take  charge  of  the  as- 
sets of  the  defendant  and  hold  and  control 
them  until  final  decree  to  distribute  these  as- 
sets as  Justice  and  equity  may  demand ;  and 
that  the  defendant,  its  agents  and  servants, 
be  restrained  and  enjoined  from  interfering 
with  the  custody  and  control  of  the  receivers 
to  be  appointed,  and  from  interfering  with 
the  assets  of  the  corporation,  etc. 

T.  O.  Strickland,  A.  W.  Russell,  members 
of  AtlanU  Lodge  No.  6465,  District  Grand 
Lodge  No.  18  of  Georgia,  G.  U.  O.  O.  F.  in 
A.,  and  others,  filed  a  motion  for  themselves 
and  as  representatives  "of  all  the  members 
of  said  lodge  in  good  standing,"  alleging  as 
follows: 

They  are  necessary  and  proper  parties  de- 
fendant, because  they  are  beneficially  Inters 
ested  and  are  representatives  of  a  numerous 
class  of  i)ersons  so  interested  in  the  prop- 
erty and  assets  which  are  the  snbject-matter 
of  this  suit  The  suit  as  it  now  stands  is  a 
collusive  one  and  a  fraud  upon  the  court 
and  upon  the  beneficiaries  of  the  property. 
The  plaintiff  and  the  persons  appolnte<l  by 
the  court  as  temporary  receivers,  to  wit,  B.  S. 
Ingram,  J.  W.  Pitts,  B.  J.  Davis,  J.  C.  Styles, 
and  William  Decker  Johnson,  liave  a  common 
interest  in  the  proceedings,  and  that  there 
is  no  real  party  defendant,  and  that  the  per- 
sons Just  named  have  fraudulently  colluded 
to  illegally  perpetuate  themselves  in  control 
of  the  property  and  assets  of  the  corijora- 
tlon.  That  the  District  Grand  Lodge  ac- 
cepted both  its  original  and  amended  charter 
and  acted  under  the  some  recognized  author- 
ity of  the  laws  and  constitution  of  the  Grand 
United  Order  of  Odd  Fellows  in  America. 
Article  3,  section  2,  of  the  last-named  con- 
stitution reads  as  follows : 

"The  S.  0.  N.,  the  executive  branch  of  the 
order,  shall  have  exclusive  control  of  the  man- 
agement, government,  and  administration  of  the 
business  affairs  of  the  order,  with  the  enforv.'c- 
ment  of  its  laws,  and  with  the  execution  of  ita 
purposes  generally." 

Acting  under  its  authority  as  set  oat  in 
the  constitution  and  laws  of  the  National 
Order,  the  subcommittee  of  management  did, 
on  the  15th  day  of  January,  1916,  pass  an 
order  as  set  out  in  the  petition,  suspend  ing 
from  the  order,  for  the  space  of  12  months, 
Ingram  and  Davis,  after  finding  them  guilty 
of  contempt,  etc.  Movants  show  tliat  they 
have  a  good  legal  defense  to  this  suit,  based 
upon  the  facts  herein  set  out,  and  ou  otber 
facts  not  pertinent  to  the  motion;  that  they 
will  present  formal  answers  setting  out  the 
defense  in  formal  manner  on  the  day  set 
for  hearing  the  rule  nisi,  etc. ;  that  when 
they  become  parties  of  record  they  wlU  pray 
the  court  to  vacate  Its  orders  inadvertently 
rendered,  appointing  temporary  receivers, 
and  will  ask  the  appointment  of  a  conserva- 
tor or  trustee  to  bold  and  care  for  the  prt^- 
Digitized  by  VjUUVIC 


61.) 


DANIEL  V.  JONES 


669 


ert7  until  tbe  lodge  can  act;  that  In  tbe 
meantime  tbe  receivers  be  required  to  ex- 
ecute a  bond  with  good  security,  conditioned 
as  the  law  requires,  in  the  sum  of  $50,000; 
that  movants  be  made  parties  defendant 
with  right  to  plead,  answer  and  demur,  etc. 
The  court  made  ah  order  granting  the  mov- 
ants leave  to  be  and  appear  at  the  hearing 
to  show  why  they  should  not  be  made  par- 
ties, and  to  present  their  formal  answer.  At 
the  hearing  of  the  rales  tbe  movants  were 
made  parties  to  tbe  case,  tbe  court  reeerv- 
hig  the  right  thereafter  to  assign  tbem  as 
parties  plaintiff  or  defendant  as  tbe  court 
might  determine,  with  the  right  of  demurrer 
and  answer  reserved  to  any  other  parties. 
The  defendants  filed  an  answer,  admitting 
some  of  the  allegations  of  the  petition  and 
denying  others.  The  plalntifts  filed  a  re- 
sponse, alleging  certain  facts  and  reasons 
why  the  movants  should  not  be  made  parties 
plaintiff,  not  necessary  here  to  be  set  out. 
B.  W.  S.  Daniel  et  al.  also  filed  a  motion  to 
be  made  parties  defendant  in  their  own  be- 
half and  in  the  representative  capacity  stat- 
ed. The  Attorney  General  of  the  state  of 
Georgia  appeared  and  moved  the  court  in 
writing  to  abate  and  dismiss  the  action  and 
all  proceedings  thereunder,  and  to  discharge 
the  receivers  appointed  by  -the  court.  As 
grounds  for  dismissal  he  alleged  as  .follows: 
The  District  Grand  Lodge  No.  18,  G.  U.  O. 
0.  F.  of  America',  Jurisdiction  of  Georgia, 
is  a  fraternal  benefit  society,  as  declared  by 
the  laws  of  Georgia,  and  particularly  by  tbe 
act  of  the  General  Assembly  for  the  regula- 
tion and  control  of  all  fraternal  benefit  so- 
cieties, approved  August  17,  1914.  (Laws 
1914,  p.  99.)  The  insurance  commissioner  of 
Georgia,  after  examination  has  advised  pe- 
titioner that  the  defendant  has  failed  to  com- 
ply with  the  provisions  of  the  act,  and  has 
not  obtained  any  license  from  the  insurance 
department  of  Georgia  to  do  business  in 
Georgia,  or  filed  any  reports  with  the  de- 
partment. The  Insurance  commissioner  has 
referred  to  petitioner,  for  investigation  and 
appropriate  action,  as  authorized  by  the  act, 
the  petition  of  B.  W.  S.  Daniel  and  others 
(which  is  attached),  and  has  presented  the 
facts  relating  to  tbe  examination,  and  the 
circumstances  warranting  the  proceedings; 
and  he  is  preparing  to  commence  an  action 
as  provided  by  the  act  Under  the  terms  of 
the  act,  no  such  proceedings  shall  be  com- 
menced by  the  Attorney  General  against  a 
fraternal  benefit  society  until  after  notice 
has  teen  duly  served  on  its  chief  executive 
officers,  and  until  reasonable  opportunity  Is 
given  to  said  fraternal  .benefit  society  to 
show  cause,  on  a  date  to  be  named  In  the 
notice,  why  such  proceedings  should  not  be 
commenced ;  and  notices  are  being  prepared 
by  the  Attorney  General  to  be  served,  In  ac- 
cordance with  the  requirements  of  the  act, 
npon  all  parties  claiming  to  be  chief  execu- 
tive officers  of  the  fraternal  benefit  society. 
Under  section  25  of  the  act  no  application 


for  Injunction  against,  or  proceedings  for  the 
dissolution  of,  or  the  appointment  of  a  re- 
ceiver for  any  domestic  society  or  brancb 
thereof  shall  be  entertained  by  any  court  In 
this  state,  unless  the  same  is  made  by  tbe 
Attorney  General ;  and  the  Attorney  General 
appears  in  the  cause  for  tbe  sole  purpose  of 
presenting  to  the  court  the  facts  herein  al- 
leged as  cause  for  the  abatement  of  the  ac- 
tion and  all  proceedings  thereunder;  and 
he  moves  the  court  to  dismiss  the  action  and 
all  proceedings  thereunder,  and  to  revoke  the 
appointment  of  the  temporary  receivers  here- 
tofore appointed.  This  motion  was  amend- 
ed by  alleging,  that  the  superior  court  was 
without  authority  to  confer  upon  individuals 
or  corporations  the  right  and  power  to  con- 
duct any  business  of  insurance,  that  the  busi- 
ness being  conducted  by  the  defendants  is 
without  corporate  authority,  and  that  such 
rights  and  privileges  can  only  be  conferred 
by  the  state  of  Georgia,  etc.  Numerous  an- 
swers and  demurrers  to  this  motion  were 
filed.  Upon  Interlocutory  bearing,  tbe  court 
appointed  James  A.  Branch,  receiver,  under 
the  direction  as  set  out  In  the  Judgment,  to 
take  charge  of  all  the  assets  of  the  defend- 
ant corporation,  etc. ;  and  the  defendant  and 
all  Its  agents,  servants,  and  all  other  per- 
sons were  restrained  from  interfering  with 
the  possession,  management,  and  control  of 
the  receiver  of  the  property  of  the  defendant, 
or  with  the  certi'flcate  holders  in  the  pay- 
ment of  their  dues  and  assessments  to  the 
District  Grand  Lodge. 

To  the  above  judgment  of  tbe  court,  B. 
W.  S.  Daniel,  R.  E.  Pharrow,  A.  Graves,  J. 
G.  Ellas,  W.  J.  Scott,  J.  D.  Atklsson,  T.  C. 
Strickland,  A.  W.  Russell,  Morgan  ■Williams. 
Willie  Williams,  J.  O.  Hembree,  F.  L  Willis, 
O.  M.  Brinson,  J.  J.  Parker,  J.  D.  Powell, 

D.  R.  Green,  J.   H.  Dent,  George  Wheeler, 

E.  J.  Terrentine,  J.  H.  Pitts,  R.  L.  Goodrum, 
and  Clifford  Walker,  as  Attorney  General 
of  the  State  of  Georgia,  excepted. 

Clifford  Walker,  Atty.  Gen.,  Dorsey,  Brew- 
ster, Howell  &  Heyman,  and  Brown  &  Ran- 
dolph, Parker  &  Scott,  all  of  Atlanta,  Ander- 
son, Cann,  Cann  &  Walsh,  of  Savannah,  and 
Parbam  &  Brookes,  of  Atlanta,  for  plaintiffs 
in  error.  Rosser,  Slaton,  Phillips  &  Hopkins, 
Brandon  &  Hynds,  and  0.  P.  Goree,  all  of  At- 
lanta, for  defendants  In  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
While  the  record  is  extensive  and  Intricate, 
and  the  arguments  of  counsel  are  equally  so, 
happily  the  assignments  of  error  are  com- 
paratively few,  and  the  case,  when  stripped 
of  surplusage,  is  confined  to  a  few  controlling 
issues.  Tbe  facts  of  the  case  are  liberally 
set  forth  In  the  foregoing  statement 

[1  ]  1.  The  main  question  is  one  of  jurisdic- 
tion. It  is  contended  that  under  tbe  allega- 
tions of  the  petition  as  amended,  and  under 
the  evidence  Introduced  on  the  trial,  the  de- 
fendant was  a  fraternal  benefit  society,  and 
as  such  was  and  Is  subject  to  the  laws  of 
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Georgia  regulating  fraternal  benefit  societies, 
and  that  under  the  laws  of  the  state  the  su- 
perior courts  have  no  Jurisdiction  of  a  cause 
praying  for  the  appointment  of  a  receiver  or 
an  Injunction,  except  on  the  petition  of  the 
Attorney  General  of  Georgia.  It  Is  also  in- 
sisted that  under  the  allegations  of  the  peti- 
tion as  amended,  and  under  the  evidence,  the 
defendant  was  either  an  Insurance  company 
subject  to  the  general  Insurance  laws  of 
Georgia,  or  It  was  a  fraternal  benefit  society 
subject  to  the  laws  regulating  such  societies, 
and  that  in  either  event  the  superior  court 
had  no  Jurisdiction  to  entertain  the  subject- 
matter  of  the  cause,  or  to  appoint  a  receiver, 
or  to  grant  an  interlocutory  Injunction,  be- 
cause the  Jurisdiction  to  direct,  manage,  and 
control  the  defendant  is  by  law  vested  in  the 
Insurance  department  of  the  state,  and  it 
appeared  on  the  hearing  that  a  petition  had 
been  filed,  and  was  then  pending  In  the  In- 
surance department  to  investigate  the  defend- 
ant company. 

In  Fraternal  life,  etc..  Association  v. 
Evans,  140  6a.  284,  78  S.  E.  916,  it  was  held 
that: 

"Civil  C!ode,  §  2869,  provides  that  fraternal 
beneficiary  orders  or  associations  shall  be  gov- 
erned by  the  provisions  of  the  Code  relating  to 
such  orders  or  associations,  and  shall  be  exempt 
from  the  provisions  of  the  insurance  laws  of 
this  state." 

But  it  is  Insisted  that  the  act  of  1914  (Acts 
1914,  p.  99  et  seq.)  was  passed  to  meet  the 
decision  in  the  Evans  Case,  Just  cited.  By 
section  25  of  the  act  of  1914  (page  119)  it 
is  provided  that: 

"No  application  for  injunction  against  or  pro- 
ceedings for  the  dissolution  of  or  the  appoint- 
ment of  a  receiver  for  any  such  domestic  society 
or  branch  thereof  shall  be  entertained  by  any 
court  in  this  state  unless  same  is  made  by  the 
Attorney  General." 

But  It  will  \)e  seen  from  reading  section  29 
of  the  act  that  it  was  declared  that: 

"Nothing  contained  in  this  act  shall  be  con- 
strued to  affect  or  apply  to  grand  or  subordinate 
lodges  of  Masons,  Odd  Fellows,"  etc. 

It  was  argued  that  this  exception  was  un- 
constitutional;  but  no  exception  was  taken 
to  that  effect,  and  that  question  will  not  be 
considered.  Therefore  the  act  of  1914  by  Its 
terms  does  not  apply  to  the  defendant  the 
District  Grand  Lodge  No.  18  of  Georgia, 
Grand  United  Order  of  Odd  Fellows,  etc., 
which  was  chartered  by  the  superior  court  of 
Fulton  county.  Being  a  fraternal  benefit  as- 
sociation, it  could  be  so  chartered,  and  did 
not  have  to  be  chartered  by  the  secretary  of 
state  as  an  insurance  company,  as  contended. 

The  withdrawal  of  the  charter  granted  by 
the  National  Order  at  Philadelphia  did  not 
have  the  effect  of  severing  all  connection  be- 
tween the  order  of  Odd  Fellows  of  Georgia 
under  its  private  charter;  and  the  right  of 
the  private  corporation  chartered  by  the  su- 
perior court  of  Fulton  county  was  not  abro- 
gated or  forfeited  as  to  its  control  and  man- 


agement of  the  assets  of  the  order  which 
had  been  acquired  by  Its  endowment  plan. 

We  reach  the  conclusion,  therefore,  that 
the  superior  coturt,  and  not  the  insurance 
commissioner  of  the  state,  has  Jurisdiction 
In  the  Instant  case,  a  proper  case  having  been 
alleged  showing  such  Jurisdictional  facts. 

[2]  2.  Did  the  petition  as  amended  make  a 
case  which  would  come  within  the  Jurisdiction 
of  a  court  of  equity?  We  have  already  held 
that  the  Insurance  commissioner  of  the  state 
had  no  Jorisdlction  of  the  case.  It  was  al- 
leged that  the  plaintiff  and  those  Joined  with 
him  were  members  of  and  held  death  benefit 
certificates  in  the  order;  that  the  domestic 
charter  provided  that  the  corporation  should 
be  governed  by  a  board  of  directors  who 
should  manage  and  control  its  affairs;  and 
that  until  January  15,  1916,  when  the  "sub- 
committee of  management,"  a  corporation 
under  the  laws  of  Pennsylvania,  suspended 
two  of  the  officers  of  the  domestic  corpora- 
tion and  revoked  the  charter,  dispensation, 
and  warrant  of  the  District  Grand  Lodge  of 
Georgia,  they  were  the  officers  having  au- 
thority to  control  the  affairs  and  assets  of  the 
corporation.  This  snbcommlttee  also  adopted 
an  order,  reciting  that  "a  state  of  anarchy" 
existed  in  the  state  of  Georgia  in  the  affairs 
of  the  defendant ;  it  was  further  alleged  that 
under  the  order  of  the  committee  of  man- 
agement there  was  no  executive  committee  or 
officials  of  the  chartered  corporation  to  con- 
serve its  assets,  alleged  to  be  worth  $600,000, 
two  being  suspended  and  three  others  refus- 
ing to  act;  and  that  there  was  no  method 
provided  for  carrying  on  the  affairs  of  the 
corporation ;  and  that  the  only  way  the  as- 
sets could  be  conserved  and  officially  dis- 
tributed or  utilized,  and  thus  keep  the  cor- 
poration a  going  concern,  was  for  the  superior 
court,  acting  as  a  court  of  equity,  to  assume 
Jurisdiction,  etc.  Without  reciting  all  the 
allegations.  Which  can  be  seen  by  reference  to 
the  statement  of  facts,  we  conclude  that  un- 
der the  allegations  of  the  petition  as  amend- 
ed, which  is  sworn  to,  the  evidence  in  the 
case,  and  aU  the  answers  of  the  defendants, 
this  case  is  one  peculiarly  for  a  court  of 
equity,  and  that  the  trial  Judge  did  not  erf 
in  granting  a  temporary  restraining  order, 
and  in  appointing  receivers  to  take  charge 
of  the  assets  of  the  corporation  under  direc- 
tion of  the  court  until  officers  could  be  legally 
elected  to  take  charge  of  its  affairs  ip  accord- 
ance with  law,  and  until  the  further  order 
of  the  court,  and  in  refusing  to  dismiss  the 
petition. 

[3]  3.  The  amended "  petition  prays  for  a 
dissolution  of  the  corporation,  and  a  distribu- 
tion of  its  assets.  Under  the  decisions  in  the 
cases  of  Croft  v.  Lumpkin  Chestatee  Mining 
Co.,  61  Ua.  465,  467,  Gibson  v.  Thornton,  107 
Ga.  545,  33  S.  E.  895,  and  White  v.  Davis,  134 
Ga.  274,  67  S.  E.  716,  a  court  of  equity  in 
this  state  cannot  dissolve  a  corporation. 
The  statute  provides  how  corporations  may 
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be  dlssolTed.  Clrll  Code  1010,  {  2238  et  sea-. 
and  acts  amendatory  thereof.  But  for  the 
purposes  of  conserving  the  assets  of  the  cor- 
poration, which  were  alleged  to  be  going  to 
waste,  etc.,  and  keep  it  a  going  concern  until 
officers  could  be  legally  elected  and  qualified, 
and  until  the  further  order  of  the  court,  the 
case  Is  one  coming  within  the  jurisdiction 
of  a  court  of  equity.  Nlblack  on  Accident 
Insurance  and  Benefit  Societies,  226,  i§  110, 
119;  High  on  Receivers  (4tli  Bd.)  {  293;  1 
Bacon,  Hut.  Ben.  Soc.  |  60;  '2  Bacon,  Mut 
Ben.  Soc.  §  479(a). 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent. 


a46  Qa.  570) 
MORRISON 


et    aL   ▼.    COOK,    Secretary   of 
State.     (No.  290.) 

(Supreme  Court  of  Georgia.     Feb.  24,  1917.) 

(Byllaint  lu  the  Court.) 

1.  Statutes  €=>113(1) — StrsjECT  and  Title— 
Constitutional    PSiovisions. 

The  act  of  August  11,  1915  (Acta  1015,  p. 
18),  is  not  violative 'of  article  3,  g  7,  par.  8, 
of  the  CoiiBtitution  of  this  state  (CHv.  Code  1910, 
§  6437),  which  provides :  "No  law  or  ordi- 
nance shall  pass  which  refers  to  more  than  one 
subject-matter,  or  contains  matter  different  from 
what  is  expressed  in  the  title  thereof." 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §  141.] 

2.  Railboads  iS=»48— Parallel  Railboad  — 
CoNSTBucnoN  or  Statute. 

When  the  act  of  1915,  just  mentioned,  is 
considered  in  its  entirety,  in  the  light  of  the 
history  of  its  passage  as  disclosed  by  the  ad- 
missions in  the  pleadings  in  this  case,  it  suffi- 
ciently appears  that  the  act  is  applicable  to 
the  proposed  application  for  charter  which  is 
the  subject-matter  of  the  suit. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  lOG.] 

3.  Statutes  «=»8(K1)  —  General  Law  —  Spe- 
cial Law— Constitutional  Provisions. 

The  act  of  December  17,  1892  (Acts  of  1892, 
p.  37),  the  purpose  of  which  was  to  carry  into 
effect  an  amendment  to  the  Constitution  of  this 
state  (article  3,  g  7,  par.  18;  Civ.  Code  1910,  § 
6446),  relating  to  the  incorporation  of  railroad 
companies,  is  a  general  law  within  the  meaning 
of  article  1,  5  4,  par.  1,  of  the  Constitution 
(Civ.  Code  1910,  §  6391),  which  declares,  in 
part:  "l>aws  of  a  general  nature  shall  have 
uniform  operation  throughout  the  state,  and  no 
special  law  shall  be  enacted  in  any  case  for 
which  provision  has  been  made  by  an  existing 
general  law."  The  act  of  1915  (supra),  purport- 
ing to  amend  the  act  of  1892,  is  a  special  raact- 
ment  having  reference  to  a  matter  for  which 
the  existing  general  law  provided,  and  is  void 
as  violative  of  the  provision  of  the  constitu- 
tion above  quoted. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  86.1 

4.  Refusal  or  Mandamus  Absolxtte. 

It  was  erroneous  to  refuse  the  mandamus 
absolute. 

Error  from  Superior  Ourt,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Mandamus  by  W.  J.  Morrison  and  others 
against    Ptajip    Cook,    Secretary    of    State. 


Judgment  for  defendant,  and  plaintiffs  btiag 
error.    Reversed. 

Application  was  duly  made  to  the  Secre- 
tary of  State,  under  the  Civil  Code,  §g  2577- 
2597,  for  charter  of  a  corporation  to  be 
called  North  Georgia  Mineral  Railroad  Com- 
pany. The  proposed  route  of  the  railroad  ex- 
tended from  Atlanta  in  a  northwest  direction, 
a  distance  of  about  50  miles,  to  a  place  call- 
ed WafFord's  Cross  Roads,  near  the  town  of 
CartersvUle  in  Bartow  county,  Ga.  The 
Western  &  Atlantic  Railroad,  owned  by  the 
state  of  Georgia,  extends  from  Chattanooga, 
Tenn.,  via  Cartersville,  to  Atlanta,  Ga.  This 
property  was  under  lease,  soon  to  expire, 
to  the  Louisville  &  Nashville  Railroad  Com- 
pany, a  foreign  cori>oration.  The  latter  com- 
pany owned  a  railroad  extending  from  Knox- 
ville,  Tenn.,  to  Cartersville,  Ga.,  where  there 
was  physical  connection  between  its  tracks 
and  the  tracks  of  the  Western  &  Atlantic 
Railroad,  and  thence  the  Louisville  &  Nash- 
ville Railroad  was  accustomed  to  run  its 
trains  to  Atlanta  over  the  tracks  of  the  West- 
ern &  Atlantic  Railroad.  The  application  for 
charter  of  the  North  Georgia  Mineral  Rail- 
road Company  had  caused  all  things  to  be 
done  which  were  requisite,  under  the  statute, 
to  issuance  of  the  certificate  of  incorpora- 
tion. The  Secretary  of  State,  apprehending 
that  the  application  for  charter  was  in  the 
interest  of  the  Louisville  &  Nashville  Rail- 
road Company,  preparatory  to  gaining  an 
entrance  into  Atlanta  without  the  use  of  the 
Western  &  Atlantic  tracks,  and  becoming  a 
competitor  of  the  state  road  at  the  termina- 
tion of  its  lease,  called  upon  the  Attorney 
General  for  an  opinion  as  to  whether  he  had 
a  discretion,  under  the  Constitution  and  laws 
of  Georgia,  to  refuse  the  application,  and 
was  advised  that  he  did  not  have  any  dis- 
cretion in  the  matter.  Conferences  were  then 
held  between  the  Secretary  of  State,  the  Gov- 
ernor of  Georgia,  the  Attorney  General,  and 
the  attorneys  for  the  applicants  for  the  char- 
ter, which  resulted  in  an  agreement  by  which 
the  Secretary  of  State  should  not  act  in  the 
matter  of  issuing  a  certificate  of  charter  un- 
til the  meeting  of  the  next  session  of  the  Leg- 
islature, in  order  that  that  body  might  take 
action  on  the  subject  as  it  should  see  fit 
When  the  Legislature  convened,  a  bill  was 
passed  and  approved  (Acts  1915,  p.  18),  as  fol- 
lows: 

"An  act  to  amend  section  2577  of  the  Code  of 
1910,  providing  for  the  issuance  of  corporate 
powers  to  railroads,  so  as  to  prevent  the  is- 
suance of  any  corporate  power  to  any  private 
company  to  parallel  the  tracks  of  the  'Western 
&  Atlantic  Railway,  so  long  as  the  same  is  the 
property  of  the  State,  and  for  other  purposes. 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Georgia,  and  it  is  hereby  enacted  by 
authority  of  the  same,  that  section  2577  of  the 
Code  of  1910  be  and  the  same  is  hereby  amend- 
ed by  adding  the  following  words:  'No  corpo- 
rate power  or  privilege  shall  ever  be  granted 
by  the  Secretary  of  State  to  any  private  com- 
pany to  build  a  line  of  railway  parallel  with 


4tS9For  otber  cases  see  lams  topic  and  KBT-NUMBER  In  all  Key-NumlMred  DtgOBts  and  Indexes.,  ..  ,  |  /> 
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the  track  of  the  Western  &  Atlantic  Railway 
BO  long  as  the  same  remains  the  property  of 
this  State.'  So  that  said  section  when  so 
amended  will  read  as  follows:  'Sec.  2577.  Ccyr- 
porate  Potoert  to  Railroads  Oranted  6tf  Secre- 
tary of  State,  An  corporate  powers  and  privi- 
leges to  railroad  companies  in  this  state  shall  be 
issued  and  granted  by  the  Secretary  of  State, 
upon  the  terms,  liabilities,  restrictions  and  sub- 
ject to  all  the  provisions  of  this  article  and  the 
constitution  of  this  state.  If  by  reason  of  any 
interest  in  the  proposed  corporation  the  Secre- 
tary of  State  should  be  disqualified,  the  du- 
ties required  to  be  performed  by  the  Secretary  of 
State  shall  be  performed  by  the  pomptroller 
General.  No  corporate  power  or  privilege  shall 
ever  be  granted  by  the  Secretary  of  State,  to 
any  private  company  to  build  a  line  of  railway 
parallel  with  the  track  of  the  Weatem  &  Atlan- 
tic Railway,  or  that  will  depreciate  the  value 
of  said  Western  &  Atlantic  Railway,  so  long  as 
the  some  remains  the  property  of  the  State.' 

"Sec.  2.  Be  it  further  enacted  bv  the  au- 
thority aforesaid,  that  all  laws  and  parts  of 
laws  in  conflict  with  this  act  be  and  the  same 
are  hereby  repealed." 

While  the  bill  was  pending,  the  attorneys 
for  the  applicants  for  charter  appeared  be- 
.  fore  the  Legislature  and  opposed  its  pas- 
sage. After  the  bill  was  approved  by  the 
Governor,  the  Secretary  of  State  notified  the 
appUcanta  for  charter  that  he  refused  to  is- 
sue a  certificate  of  incorporation,  basing  his 
action  on  authority  of  the  act.  Mandamus 
proceedings  were  Instituted  to  compel  Is- 
suance of  a  certificate,  and,  upon  the  hearing, 
the  Judge  refused  a  mandamus  absolute.  The 
exception  Is  to  this  Judgment  The  other 
material  facts  appear  In  the  opinion. 

Dorsey,  Brewster,  Howell  &  Heyman  and 
King  &  Spalding,  all  of  Atlanta,  for  plaintiffs 
In  error.  Clifford  Walker,  Atty.  Gen.,  Mark 
Bolding  and  Jno.  C.  Hart,  both  of  Atlanta, 
and  Horace  M.  Holden,  of  Athena,  for  defend- 
ant In  error. 

ATKINSON,  J.  [1]  1,  It  is  contended 
that  the  words,  "or  that  will  depreciate  the 
value  of  the  said  Western  &  Atlantic  Rail- 
way," as  embodied  In  the  act  of  1915,  are 
not  included  in  the  caption,  and  that  the  In- 
clusion of  them  In  the  body  Is  violative  of 
article  8,  |  7,  par.  8,  of  the  Constitution  of 
Georgia  (CivU  Code,  §  64.37),  which  Inhibits 
the  Inclusion  in  the  body  of  an  act  of  mat- 
ter that  it  not  covered  by  the  caption.  The 
caption  contemplates  the  enactment  of  a  law 
for  the  protection  of  the  Western  &  Atlan- 
tic Railroad  as  against  competing  lines  to 
be  constructed  by  private  companies.  The 
caption  does  not  use  the  words  which  are 
quoted  above  from  the  body  of  the  act,  but 
the  matter  expressed  by  these  words  Is  ger- 
mane to  the  object  of  the  act  as  indicated 
by  the  caption.  The  caption  concludes,  "and 
for  other  purposes."  When  the  caption  Is 
considered  In  its  entirety,  it  Is  sufficient. 
Mayor,  etc.,  of  Macon  v.  Hughes,  110  Ga. 
795,  30  S.  EJ.  247. 

[2]  2.  It  was  also  contended  that  It  did 
not  appear  that  the  proposed  raUroad  would 
be  parallel  to  the  tracks  of  the  Western 
ft  Atlantic  Railroad,  or  that  it  would  de- 


preciate the  value  of  that  road;  and  hence 
that  the  act  has  no  application.  The  case 
was  tried  upon  the  pleadings,  which  set  forth 
in  detail  the  facts  as  outlined  in  the  state- 
ment preceding  this  opinion.  From  these  It 
sufficiently  appears  that  the  contemplated 
road  would  be  parallel  to  and  depreclatlve  of 
the  value  of  the  Western  &  Atlantic  Rail- 
road, within  the  meaning  of  the  act. 

13']  3.  It  was  further  contended  that  the 
act  of  August  11,  1915,  was  a  special  act  for 
which  there  was  provision  by  an  existing 
general  law  as  set  forth  In  the  CItU  Code, 
§  2577  et  seq.,  and  that  the  special  act  was 
violative  of  article  1,  {  4,  par.  1,  of  the  Con- 
sUtution  of  the  State  of  Georgia  (ClvU  Code, 
§  6391),  which,  among  other  things,  provides 
that: 

"Laws  of  a  general  nature  shall  have  uniform 
operation  throughout  the  state,  and  no  special 
law  shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  genera] 
law." 

The  attack  thus  made  upon  the  act  of 
1D15  involves  the  character  of  the  law  em- 
bodied in  the  Civil  Code,  §  2577  et  seq.,  and 
likewise  the  character  of  the  act  of  1915,  In 
respect  to  either  or  both  being  special  laws 
or  laws  of  a  general  nature,  within  the 
meaning  of  the  above  provision  of  the  Con- 
stitution. If  the  former  is  a  general  law 
and  the  latter  a  special  enactment  on  the 
same  subject,  the  latter  is  unconstltuttonal ; 
if  both  are  special  laws,  the  latter  does  not 
violate  that  provision  of  the  Constitution. 
Mathls  V.  Jones,  84  Ga.  804,  11  S.  E.  1018. 
We  will  first  consider  the  character  of  the 
law  embodied  In  the  Civil  Code,  {  2577  et 
seq.  Formerly  the  matter  of  Incorporating 
railroad  companies  was  a  subject  ezdaslve- 
ly  for  special  legislative  enactment.  This 
was  changed  by  an  alnendment  to  the  Con- 
stitution of  the  state  (article  3,  |  7,  par.  18; 
Civil  Code,  S  6446),  which  took  from  the  Leg- 
islature the  power  directly  to  grant  char- 
ters to  railroad  companies,  and  conferred 
that  power  upon  the  Secretary  of  State,  to 
be  exercised  under  laws  to  he  prescribed  by 
the  Legislature.  In  1892  an  act  was  passed 
by  the  Legislature  (Acts  1892,  p.  37),  pre- 
scribing laws  for  the  incorporation  of  rail- 
road companies,  which  are  now  embodied  In 
the  Civil  Code,  {  2577  et  seq.  The  legisla- 
tive history  on  the  subject  Is  set  forth  In 
Hawklnsville,  etc.,  R.  Co.  v.  Waycross  R. 
Co.,  114  Ga.  239,  39  S.  El  844,  in  which  case 
was  involved  the  validity  of  an  amendment 
by  the  Legislature  to  the  charter  of  the 
Waycross  Alr-Ltne  Railroad  Company  be- 
fore the  above-mentioned  amendment  to  the 
Constitution  (Civil  Code,  J  6446),  but  after 
an  act  of  the  Legislature  passed  In  1891 
(Acts  1890-91,  vol.  1,  p.  416).  In  holding 
the  amendment  to  the  charter  valid,  the 
case  was  distinguished  from  any  such  case 
as  the  present,  by  pointing  out  that  the 
amendment  was  prior  to  the  amendment  to 
the   Constitution.     The  amendment  to  the 
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Constitution,  so  far  as  material  to  be  stated, 
prorlcles  that: 

"AB  corporate  powers  and  privllegea  to 
•  •  •  railroad"  corporations  "shall  be  is- 
sued and  granted  by  the  Secretary  of  State  in 
such  manner  as  shall  be  prescribed  by  law;  and 
If  in  any  event  the  Secretary  of  State  should  be 
disqualified  to  act  in  any  cnsp,  then  in  that 
•vent  tlie  Lietnslature  nhall  orovide  by  general 
laws  by  what  person  sach  charter  shall  be 
granted." 

When  it  was  declared,  as  In  the  foregoing 
ocoerpt,  that  charters  should  be  issued  and 
granted  by  the  Secretary  of  State  "In  such 
manner  as  shall  be  prescribed  by  law,"  the 
Ckinstltutlon  is  to  be  construed  as  referring 
to  laws  to  be  adopted  by  the  Legislature  in 
a  constitutional  manner.  It  was  not  in- 
tended that  that  provision  should  abrogate 
the  other  provisions  of  the  Constitution  in- 
hibiting the  passage  of  a  special  act  for 
which  there  was  provision  by  an  existing 
general  law.  After  the  adoption  of  the 
above  amendment  to  the  Constitution,  the 
Legislature  passed  an  act  for  tbje  purpose 
of  carrying  its  provisions  into  effect  Acts 
1892,  p.  37.  The  provisions  of  the  act  were 
subsequently  embodied  In  the  Civil  Code 
1910,  S  2577  et  seq.  The  provisions  of  the 
act,  thus  placed  in  the  Code,  established 
comprehensive  laws  for  the  grant  of  char- 
ters to  railroad  companies  exclusively  by 
the  Secretary  of  State,  applicable  to  all  per- 
sons and  operative  throughout  the  state,  so 
that  persons  complying  with  the  law  thus 
made  could  obtain  a  charter  for  a  railroad, 
company,  authorizing  them  to  construct  a 
railroad  to  be  located  anywhere  throughout 
the  state.  In  McMreath  on  the  Constitution 
of  Georgia,  {  1136,  it  Is  said,  upon  authority 
of  decisions  of  this  court: 

"A  law  is  general  under  the  Constitution  of 
Georgia  when  it  operates  uniformly  throughout 
the  whole  state  upon  the  subject  with  which  it 
purposes  to  deal. 

Under  this  authority,  the  act  of  1892,  su- 
pra, as  embodied  In  the  Civil  Code,  S  2S77  et 
aeq.,  was  an  existing  general  law  for  the  in- 
corporation of  railroad  companies.  By  that 
law  the  authority  was  conferred  exclusively 
upon  the  Secretary  of  State,  "except  in  cases 
of  disquaUflcation,  when  the  power  was  con- 
ferred upon  the  Comptroller  General  to  act 
for  the  state  in  gri^anting  charters  to  railroad 
companies."  While  such  general  law  was  in 
existence,  the  Legislature  passed  the  act  of 
1915,  which  is  fully  set  out  In  the  foregoing 
statement  of  facts.  This  act  purported  to 
amepd  the  general  law  in  such  manner  as  to 
prevent  the  Secretary  of  State  from  granting 
a  charter  to  any  private  company  whose  line 
of  railroad  would  parallel  the  Western  & 
Atlantic  Railroad,  or  would  depreciate  the 
TOlue  of  the  Western  ft  Atlantic  Railroad  so 
long  as  It  should  remain  the  property  of  the 
state.  As  Indicated  above,  if  this  were  a 
special  law,  its  constitutionality  could  not  be 
sustained  as  amending  the  general  law.  We 
will  now  consider  the  character  of  this  act 
91  S.E.-43 


If  carried  Into  effect  the  act  wotild  be  a 
limitation  upon  the  power  expressly  confer- 
red upon  the  Secretary  of  State  by  the  pre- 
existing law,  and  render  inoperative  the  gen- 
eral railroad  law  embodied  in  the  Civil  Code, 
I  2677  et  seq.,  in  that  section  or  territory  of 
the  state  where  a  railroad,  If  constructed, 
would  be  parallel  to  the  Western  &  Atlantic 
Railroad.  The  Western  &  Atlantic  Railroad 
having  a  fixed  position  and  location,  there 
would  be  excepted  from  the  operation  of  the 
law  a  well-defined  portion  of  the  state  along 
and  through  which  no  private  railroad  could 
be  constructed,  and  the  law  would  not  be 
territorially  general.  _  Under  these  circum- 
stances, the  amending  act  would  ordinarily 
be  a  special  law  Inhibited  by  the  Constitu- 
tion, under  the  principles  of  the  cases  which 
will  now  be  noticed.  In  the  case  of  Futrell 
v.  George,  135  Ga.  265,  69  S.  E.  182,  the  ques- 
tion was  whether  the  act  of  1903  (Acts  1903, 
p.  26),  purporting  to  amend  the  general  road 
laws  of  the  state,  was  a  special  law  and 
violative  of  the  provision  of  the  Constitution 
prohibiting  the  passage  of  a  special  law  up- 
on a  subject  for  which  there  was  provision 
by  an  existing  general  law.  The  act  in  ques- 
tion was  so  expressed  as  definitely  to  describe 
otherwise  than  by  name  certain  counties 
which  it  purported  to  except  from  the  opera- 
tion of  the  act  It  was  held  that  the  act  was 
a  special  law,  because  it  was  not  territorial- 
ly general,  and  for  that  reason  was  violative 
of  the  provision  of  the  Constitution  which  Is 
now  being  applied.  In  the  course  of  the  opin- 
ion, there  was  a  quotation  from  the  opinion 
in  Thomas  v.  Austin,  103  Ga.  701,  30  S.  E. 
627,  as  follows: 

"The  words  'throughout  the  state,'  as  used 
in  the  Constitution,  necessarily  imply  that,  in 
order  for  a  law  to  partake  of  the  nature  of  gen- 
erality, it  should,  by  its  terms,  show  that  it  is 
capable  of  being  applied  in  any  county  in  the 
state.  It  is  not  necessary  that  every  county 
in  the  state,  at  the  time  of  the  passage  of  the 
law,  should  fall  within  its  operation;  but  it  is 
necessary  that  none  should  be  ex«eiii4:ed  in  such 
a  way  that  it  can  never  fall  within  its  provi- 
sions. If  therefore  a  statute  should  except 
from  its  operation  even  one  county,  either  by 
name  or  by  the  use  of  such  words  as  clearly 
indicate  that  the  law  can  never  apply  to  such 
county,  the  act  is  lacking  in  the  feature  of  'ter- 
ritorial generality,'  and  is  therefore  not  a  gen- 
eral law.  We  think  this  case  is  controlled  by 
the  decision  •  •  •  in  Lorentz  &  Rittler  v. 
Alexander,  87  Ga.  444,  13  S.  E.  632.  In  that 
case  Justice  Simmons  said:  'The  act  of  1872. 
which  first  provided  for  the  establishment  of 
county  courts,  was  not  a  general  law  having 
uniform  operation  throughout  the  state,  for  the 
act  itself  excepted  46  counties  from  its  opera- 
tion. The  act  of  1879,  which  amended  the 
prior  act,  was  not  a  general  law,  for  the  same 
reason.  It  excepted  Walton  county  by  name, 
and  all  counties  in  which  a  cit^  court  had  been 
established,  and  all  counties  in  whi(^  county 
courts  were  then  existing.  A  law  to  be  general 
under  this  section  of  the  Constitution  must  op- 
erate uniformly,  throughout  the  whole  state, 
upon  the  subject  or  class  of  subjects  with  which 
it  proposes  to  deal.  The  act  under  considera- 
tion deals  with  the  establishment  of  county 
courts.  In  order  for  it  to  be  general  and  have 
uniform  operation  throughout  the  state,  Jt  Ru^i  ■(> 
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aflfeot  each  county  in  the  state.  •  •  •  It  fol- 
lows therefore  that  the  act  in  qnestlon  is  not 
a  general  law,  under  this  clause  of  the  Ck>nsti- 
tuticm.' " 

In  City  of  Cochran  v.  Lanlalr,  139  Ga.  240, 
77  S.  B.  95,  one  question  was  whether  the  act 
of  1874  (Acts  1874,  p.  109),  now  embodied  In 
the  Civil  Code,  §  864  et  seq..  In  regard  to  the 
levy  of  taxes  by  a  municipal  corporation,  was 
a  general  law.  applicable  to  all  municipal  cor- 
porations, thereby  precluding  the  Lieglslature 
thereafter  from  conferring  charter  authority 
upon  sei>arate  municipalities  to  levy  a  dif- 
ferent tax  rate.  The  act  of  1874  excepted 
from  its  operation  the  city  of  Savannah;  and 
it  was  held  that  this  made  the  law  a  special 
law  as  distinguished  from  a  general  law 
within  the  meaning  of  the  Constitution,  and 
did  not  prohibit  the  Legislature  from  author- 
izing the  city  of  Cochran  to  levy  a  difFerent 
tax  rate. 

The  foregoing  decisions  dealt  with  cases 
where  the  charter  of  the  enactment  depend- 
ed upon  its  territorial  generality.  A  law 
may  assiime  a  general  nature,  within  the 
meaning  of  the  Constitution,  from  its  sub- 
ject-matter, notwithstanding  it  may  have  only 
local  application.  Mathls  v.  Jones,  supra. 
But  the  act  of  1915  is  not  of  that  character. 
The  act  deals  with  the  subject  of  incorporat- 
ing railroad  companies.  There  is  nothing 
pecniiar  to  this  subject  that  would  render 
local  legislation  with  respect  to  It  general 
law.  It  is  urged  that,  because  it  prevents 
the  incorporation  of  a  railroad  that  would 
compete  with  the  Western  &  Atlantic  Rail- 
road, the  act  was  in  the  interest  of  the  state 
as  owner  of  snch  road,  and  that  such  interest 
would  characterize  the  subject  as  one  from 
which  generality  might  be  inferred.  The 
state's  ownership  of  the  Western  &  Atlantic 
Railroad  is  a  business  venture,  and  in  no 
sense  an  institution  for  exercise  of  govern- 
mental functions.  In  Western  &  Atlantic  R. 
Co.  V.  Carlton,  28  Ga.  180,  it  was  declared: 

"When  a  state  embarks  in  an  enterprise 
whid]  is  nsnilly  carried  on  by  individual  per- 
sons or  companies,  it  voluntarily  waives  its  sov- 
ereign character  and  is  subject  to  like  regula- 
tions with  persons  engaged  in  the  same  calling." 

Belatirely  to  such  a  business,  the  pecu- 
niary interest  of  the  state  could  no  more  give 
public  character  to  the  subject  of  incorpo- 
rating railroad  companies  than'  could  the 
interest  of  private  persons  engaged  in  the 
same  kind  of  business.  If  incidental  inter- 
est resulting  from  the  restrictions  upon  the 
power  of  the  Secretary  of  State  to  grant 
charters  could  give  character  to  the  legisla- 
tion, it  wonld  not  be  the  state  alone  that 
would  be  affected.  The  proposed  incorpora- 
tors and  constructors  of  railroads,  as  well  as 
the  Inhabitants  of  the  section  of  the  state 
where  the  restriction  is  to  be  applied,  would 
be  affected.  So  long  as  the  act  remained  of 
force,  there  could  not  be  another  raUroad  in 
that  part  of  the  state,  and  the  population 
would  be  deprived  of  the  convenience  which 
such  a  road  would  afford,  and  local  public 


institutions  would  fail  to  receive  substantial 
aid  that  would  flow  from  •  taxation  of  rail- 
road properties  and  increased  values  of 
property,  due  to .  the  construction  of  the 
railroad.  The  existence  and  condition  of 
public  roads  enter  largely  into  taxable  val- 
ues from  which  the  state  derives  Its  rev- 
enues. Tne  case  of  increiie  v.  Ueorge.  su- 
pra, affords  an  example  where  this  court  has 
held  that  enactments  on  that  subject  which 
are  not  territorially  general  are  special  en- 
actments. The  assessment  of  the  value  of 
property  for  taxation  is  also  a  Question 
which  affects  the  state's  revenue. 

An  act  was  passed  in  1885  (Acts  1884-85, 
p.  449),  creating  a  board  of  tax  assessors 
for  the  county  of  Richmond.  In  the  case  of 
Bohler  v,  Verdery,  92  Ga.  716,  19  S.  HL  36, 
it  was  sought  to  apply  the  act  It  was  re- 
sisted on  the  ground  that  it  was  repugnant 
to  that  part  of  the  Constitution  which  for- 
bids special  legislation  in  any  case  for  which 
provii^on  has  been  made  by  an  existing  gen- 
eral law. ,  In  the  course  of  the  opinion,  it 
was  said  by  Simmons,  J.: 

"The  invalidity  of  the  act  was  conceded,  and 
may  now  be  regarded  as  settled,  under  the  de- 
cision of  this  court  in  the  case  of  Stewart,  Tax 
CoUector,  v.  OUier,  91  Ga.  117  [17  S.  E.  279]." 

By  the  act  of  1870  (Acts  1870,  p.  423)  the 
Governor  of  the  State  was  authorized  to 
lease  the  Western  &  Atlantic  Railroad.  By 
a  section  of  the  act  it  was  declared  that  the 
lessees  should  be  a  body  corporate  under  the 
name  and  style  of  the  Western  &  Atlantic 
Railroad  Company,  and  succeeding  sections 
conferred  speciHc  powers  and  obligations 
and  imposed  duties  upon  the  corporation  to 
the  state.  The  road  was  duly  leased,  and 
the  corporation  operated  the  road  until  the 
term  speciSed  in  the  act  for  duration  of  the 
charter  was  about  to  expire.  Certain  suits 
were  pending  in  the  courts,  and  for  the  pur- 
pose of  continuing  the  prosecution  and  de- 
fense of  such  suits  by  the  corporation  an  act 
was  passed  (Acts  1890-91,  p.  280)  continiang 
the  term  of  the  charter  beyond  the  time  ex- 
pressed in  the  lease  act  above  mentioned.  It 
was  attempted  to  apply  this  act  in  the  case 
of  Logan  V.  Western  &  Atlantic  R.  Co.,  87 
Ga.  533,  13  S.  E.  616,  and  it  was  held  to  be 
a  special  act  for  which  there  was  a  provi- 
sion by  an  existing  geneM  law,  and  that 
the  act  was  invalid.  The  pecuniary  inter- 
est of  the  state  was  more  remote  in  the 
cases  mentioned  than  in  the  case  under  con- 
sideration, but  the  fact  remains  that  the 
state's  pecuniary  interest  was  incidentally 
affected,  and  that  fact  did  not  cause  this 
court  to  hold  that  the  act  involved  was  a 
general  law.  In  other  states,  in  which  the 
language  of  Constitutions  on  the  subject  of 
general  and  special  laws  differs  from  that 
of  our  own  state  (see  Mathls  v.  Jones,  su- 
pra), the  courts  have  ruled  differently.  But 
under  our  Constitution,  as  interpreted  and 
applied  by  this  court,  we  thinli:  the  act  of 
1915  is  a  special  law.  It  was  upon  a  sub- 
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Ject  for  which  proylslon  was  made  by  the 
general  law  as  contained  In  the  CItII  Code, 
f  2577  et  seg.,  and  was  ylolatlve  of  that  part 
of  the  Constitution  which  prohibits  special 
laws  on  subjects  on  which  provision  has 
been  made  by  an  existing  general  law.  The 
act  was  alleged  to  be  violative  of  other  pro- 
visions of  the  Constitution;  but,  as  we  hold 
that  It  is  void  for  the  reasons  Indicated,  It 
becomes  unnecessary  to  deal  with  other 
questions  In  the  case. 

Judgment  reversed.    All'  the  Justices  con- 
cur, except  FISH,  O.  J.,  absoit. 

(146  Ga.  490)  ■=-= 

ROBEKTS  V.  ATI^ANTA  CEMETERY  ASS'N 
et  aL    (No.  261.) 

(Supreme  Court  of  Georgia.     Feb.  15,   1917.) 
(SvUahut  by  the  Court.) 

1.  HOMKSTEAD     «=>52— APPUCATION     TO     SET 

A  PABT— Notice— St  A  tute  . 
The  time  to  be  fixed  by  the  notice  prescrib- 
ed in  Civ.  Code  1910,  {{  3381-3383,  of  when 
the  ordinary  will  act  on  an  appUcation  for 
setting  apart  a  homestead,  is  not  less  than  20 
nor  more  than  30  days  from  the  date  of  the 
order  of  the  ordinary  to  the  surveyor.  If  more 
than  30  days  intervene,  the  homestead  is  void. 

rEd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  70-72.] 

2.  EIjbCTUENT  ®=^90(l)—B^7IDKNCB— APPUCA- 
TION FOB  Sauc  of  homestead. 

The  homestead  being  invalid,  the  applica- 
tion for  leave  to  sell  it  was  irrelevant  to  any 
issue  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  |  254.] 

3.  EJviDEWCK    «=9379— Admissibilttt— Plat. 

Where  a  civil  engineer  who  made  a  survey 
and  plat  testifies  that  the  same  are  correct,  the 
plat  is  admissible  in  evidence. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  {  1656.] 

4.  BoTTNDABiEs  <S=s>36(^)— Location  of  Link— 
Bvtdence — Deed. 

Where  it  becomes  material  to  locate  the 
line  between  the  land  in  controversy  and  that 
of  an  abutter,  the  deed  of  such  abutter  to  one 
of  the  defendants,  conveying  the  abutting  land 
and  so  describing  the  line  that  its  physical  lo- 
cation is  ascertamable,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |i  160,  161.] 

5.  EjECTifENT    ®=»109— DiBECTING     VEBDICT— 

Sufficiency  of  Evidence. 
The  evidence  examined,  and   held  error  to 
direct  a  verdict  for  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  I  312.] 

6.  hobtoaoes  «=3534,  686  —  fobeolosube — 
Rights  of  Juniob  Pubchaseb. 

A  foreclosure  of  a  mortgage  by  the  statu- 
tory method,  to  which  proce^ling  a  iunior  ven- 
dee of  the  land  is  not  a  party,  while  not  con- 
clu^ve  on  such  vendee,  is  valid  as  between  the 
holder  of  the  mortgage  and  the  mortgagor,  and 
a  purchaser  at  the  foreclosure  sale  acquires  the 
legal  estate  of  the  mortgagor;  and,  where  no 
illegality  in  the  foreclosure  proceeding  and  the 
sheriff's  sale  thereunder  is  made  to  appear,  the 
sheriff's  deed  is  superior  to  the  deed  executed  by 
the  mortgagor  after  the  date  of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §|  1555,  1684.] 


Error  from  Superior  Court,  Pulton  Coim' 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  Carrie  Roberts  against  the 
Atlanta  Cemetery  Association  and  another. 
Verdict  directed  for  defendants,  and  plains 
tiff  brings  error.    Reversed. 

E.  M.  &  O.  F.  Mitchell,  of  Atlanta,  for 
plaintiff  In  error.  Smith,  Hammond  &  Smith 
and  MaysoD  &  Johnson,  all  of  Atlanta,  for 
defendants  In  error. 

EVANS,  P.  J.  The  action  was  brought  by 
Mrs.  Carrie  Roberts  against  the  Atlanta 
Cemetery  Association  and  Mrs.  M.  Owens. 
Upon  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  for  the  defendants. 

[1]  1.  One  of  the  muniments  of  title  relied 
upon  by  the  plaintiff  was  a  homestead  alleg- 
ed to  have  been  set  apart  to  J.  A.  Casey,  and 
a  sale  thereunder  by  Casey  and  his  wife  by 
virtue  of  an  order  of  the  superior  court  au- 
thorizing the  sale  of  the  homestead  property. 
Several  objections  were  urged  to  the  recep- 
tion of  the  homestead  in  evidence,  one  of 
which  was  that  the  homestead  was  void  be- 
cause the  date  of  the  hearing  was  more  than 
30  days  after  the  order  of  the  ordinary  set- 
ting the  case  for  hearing.  The  court  sus- 
tained this  objection  and  excluded  the  home- 
stead. It  Is  provided  by  Civil  Code  1910,  { 
3381  et  seq.,  that  when  an  application  has 
been  filed,  the  court  shall  publish  a  notice 
that  the  applicant  has  applied  for  the  set- 
ting apart  and  valuation  of  a  homestead,  and 
fix  the  time  when  he  shall  pass  upon  the 
same,  and  that  the  time  fixed  in  the  notice 
shall  not  be  less  than  20  days  nor  more  than 
30  days  from  the  date  of  the  order  of  the 
ordinary  to  the  surveyor.  The  record  dis- 
closes that  the  appUcation  was  filed  on  No- 
vember 17,  1888,  and  on  that  day  the  ordi- 
nary 'passed  an  order,  directed  to  the  county 
surveyor,  to  enter  upon  the  land  of  the  ap- 
plicant and  lay  off  a  homestead  for  him  and 
his  family  of  so  much  of  the  land  as  would 
not  exceed  in  value  a  certain  amount,  and  to 
make  a  plat  thereof;  and  on  the  same  day 
he  passed  an  additional  order,  setting  the 
hearing  for  action  on  the  application  for 
Wednesday,  December  19,  1888.  It  thus  ap- 
pears that  more  than  30  days  intervened  be- 
tween the  date  of  the  order  of  the  ordinary 
to  the  surveyor  and  the  time  fixed  by  the  no- 
tice as  when  the  ordinary  would  take  action 
on  the  application  for  homestead.  As  was 
pointed  out  in  West  v.  McWhorter,  141  Ga. 
590,  -81  S.  B.  859,  the  Jurisdiction  of  the  set- 
ting apart  of  a  homestead  is  conferred  by 
statute  on  the  ordinary,  and  he  must  pursue 
the  mode  and  order  prescribed  by  law  in  the 
discharge  of  the  duty  thus  imposed;  and 
when  he  deviates  from  that  order  and  under- 
takes to  prescribe  one  to  suit  his  own  con- 
venience, he  is  acting  without  authority  of 
law,  and  his  action  is  illegal  and  void.  It 
was  held  In  that  case  that  where  the  date 
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for  the  hearing  and  approval  occur  within 
less  than  20  days,  the  homestead  Is  Illegal 
and  void.  This  rule  was  adhered  to  In  King 
V.  King,  143  Oa.  885,  85  S.  E.  95.  Inasmuch 
as  the  ordinary  was  without  authority  to  fix 
a  day  for  the  bearing  to  occur  more  than 
30  days  after  the  flUng  of  the  application  and 
the  date  of  the  order  to  the  surveyor  to  lay 
off  the  homestead,  he  had  no  jurisdiction  on 
the  day  so  fixed  to  take  any  action  on  the 
application,  and  the  homestead  was  void  on 
this  account. 

[2]  2.  Inasmuch  as  the  homestead  was  In- 
valid, the  application  addressed  to  the  su- 
perior court  for  leave  to  sell  the  homestead 
was  Irrelevant  to  any  Issue  In  the  case. 

[3]  3.  The  plaintiff  offered  In  evidence  a 
map  made  by  a  civil  engineer,  explanatory 
of  a  survey  which  he  had  testified  he  had 
made.  One  of  the  contentions  in  the  case 
was  that  the  deed  under  which  the  defend- 
ants claimed  title  covered  only  a  part  of 
the  land  embraced  In  the  muniments  of  ti- 
tle relied  upon  by  the  plaintiff;  and  that, 
even  If  the  defendants'  title  as  to  that  part 
was  superior  to  the  plaintiff's  nevertheless 
she  was  entitled  to  recover  the  rest  of  the 
premises  in  controversy,  if  she  showed  title 
to  the  same.  The  civil  engineer  testified  that 
the  plat  which  he  made  was  correct.  The 
evidential  value  of  the  map  was  not  to  es- 
tablish the  contentions  of  the  parties  respect- 
ing their  claim  of  title  to  the  land,  but  to 
show  their  application  to  the  premises.  The 
testimony  of  the  civil  engineer  was  of  such 
a  character  as  to  bring  the  case  within  the 
rule  that  where  a  surveyor  makes  a  survey 
and  plat  and  testifies  that  the  same  are  cor- 
rect, the  plat  is  admissible  In  evidence. 
Wooten  V.  Solomon,  139  6a.  433,  77  S.  B. 
375. 

[4]  4.  The  southern  boundary  of  the  land 
in  controversy,  according  to  the  calls  of  the 
deeds  of  both  parties,  is  the  3.  D.  ColUns 
land.  It  Is  Important  to  locate  that  bound- 
ary in  order  to  give  effect  to  the  calls  of 
these  deeda  The  plaintiff  offered  in  e^'l- 
dence  a  deed  from  the  widow  of  Collins  to 
one  of  the  defendants,  the  Atlanta  Cemetery 
Association,  from  the  description  of  which 
that  Hue  could  be  physically  located.  This 
deed  was  admissible  for  such  puriK>se. 

[S]  5.  The  petition  described  the  premises 


"all  that  tract  or  parcel  of  land  situated,  lying, 
and  being  In  land  lot  number  two  hundred  and 
twenty-two  (222)  in  the  Seventeenth  (17th)  dis- 
trict of  originally  Henry,  now  Fulton  county, 
Georgia,  commencing  on  the  east  side  of  the 
Marietta  road  (sometimes  called  the  Atlanta 
and  Marietta  road  and  now  generally  known  as 
the  Old  Marietta  road)  at  the  north  line  of  the 
property  formerly  known  as  the  J.  D.  Collins 
land,  and  running  thence  northerly  along  the 
east  side  of  said  road  five  hundred  (500)  feet; 
thence  east  and  nearly  east  four  hundred  and 
fifty  (450)  feet;  thence  southeasterly  along  the 
run  of  the  branch  about  fifty  (50)  feet;  thence 
east  about  three  hundred  and  ninety-five  (895) 
feet  to  the  line  of  the  property  formerly  owned 
by  H.  Franklin;  thence  souui  along  the  line 
Of  said  Franklin  land  six  hundred  and  fifty  (650) 


feet  to  the  line  of  the  said  property  formerly 
known  as  the  .T.  D.  Collins  land ;  thence  in  a 
westerly  direction  along  the  line  of  said  Col- 
lins property  eleven  hundred  (110())  feet  to  the 
point  of  bpirinning,  c(»itaining  a  fraction  over 
thirteen  (13)  acres." 

The  plaintiff  submitted  evidence  tending 
to  show  that  on  April  12, 1895,  John  A.  Oi^ey 
and  his  wife  conveyed  to  Mrs.  Belle  Sim- 
mons the  tract  of  land  described  in  the  peti- 
tion, and  that  he  was  In  possession  thereof  at 
the  time  of  his  conveyance.  On  April  28, 
1896.  Mrs.  Belle  l^mmons  conveyed  the  land 
to  Mrs.  Carrie  Oliver,  who,  on  June  9,  1896^ 
incumbered  It  with  a  security  deed  to  W.  F. 
Quilllan.  QuilUan  sued  on  his  debt  to  Judg- 
ment, and  filed  in  the  clerk's  ofiice,  for  the 
purpose  of  levy  and  sale,  a  deed  of  reconvey- 
ance to  Mrs.  Oliver.  The  land  was  levied 
upon  under  an  execution  issued  upon  the 
Judgment  of  Quilllan  against  Mrs.  Oliver, 
and  was  sold  by  the  sheriff  on  October  3, 
1899,  and  purchased  by  the  plaintiff,  and  on 
the  same  day  the  sheriff  executed  a  deed  to 
the  plaintiff.  In  all  these  conveyances  the 
land  Is  described  substantially  as  In  the  peti- 
tion. The  defendants  submitted  in  evidence 
a  mortgage  from  J.  A.  Casey  to  the  Mutual 
Loan  &  Banking  Ck>mpany,  dated  May  22, 
1894,  a  petition  by  the  mortgagee  to  foreclose 
the  mortgage  agreeably  to  the  statute,  filed 
November  20,  1900,  and  a  Judgment  of  fore- 
closure rendered  thereon  September  26,  1901, 
and  a  deed  by  the  sheriff  to  Mrs.  M.  Owens, 
dated  November  5,  1901,  in  pursuance  of  the 
sheriff's  sale  under  the  foreclosure.  The 
land  as  described  in  the  mortgage  and  Judg- 
ment of  foreclosure,  and  in  the  sheriff's  deed, 
is  as  follows: 

"All  that  tract  or  parcel  of  land  lying  and 
being  in  land  lot  No.  222  in  the  17th  district  of 
Fulton  county,  Georgia,  commencing  on  the 
east  side  of  the  Atlanta  and  Marietta  road  nt 
the  north  line  of  J.  D.  Collins'  land,  and  at  the 
south  line  of  said  J.  A.  Casey's  land,  and  run- 
ning thence  in  a  southeasterly  direction  along 
the  said  Collins  land  1115  feet  to  H.  Franklin's 
line,  thence  north  along  H.  Franklin's  line  G12 
foet,  thence  east  950  feet  to  the  Atlanta  and 
Marietta  Road,  thence  south  along  the  cast 
side  of  railroad  .TOO  feet  to  the  point  of  begin- 
ning ;  bounded  on  the  north  by  lands  of  J.  A. 
Casey,  and  being  a  part  of  land  on  which  said 
J.  A.  Casey  now  resides." 

The  evidence  did  not  disclose  any  actual 
occupancy  of  the  land  by  Mrs.  Simmons,  or 
her  grantees,  Including  the  plaintiff,  nor  iiny 
actual  occupancy  by  Mrs.  Owens,  Mrs. 
Owens,  on  August  2,  1913,  executed  a  bond 
for  title  to  J.  H.  Wiggins,  who  transferred 
it  to  the  Atlanta  Cemetery  Association  on 
August  4,  1913.  The  entire  land  in  dispute 
at  the  time  of  the  institution  of  the  suit 
was  Inclosed  by  a  wire  fence,  but  Is  is  un- 
certain as  to  when  the  fence  was  built,  there 
being  testimony  from  which  an  Inference 
could  be  drawn  that  the  fence  was  erected  by 
the  Atlanta  Cemetery  Association  after  Its 
purchase.  From  the  foregoing  it  will  be 
seen  that  both  parties  claim  to  derive  their 
title  from  J.  A.  Casey.  A  comparison  of 
the  monimenta  of  title  of  the  two  parties 
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will  dlsdose  that  the  land  described  In  the 
mnnlments  of  the  defendant  U  less  in  ex- 
tent than  that  described  In  the  muniments 
of  the  plalntitr.  The  deeds  of  both  parties 
call  for  the  Collins  line  as  a  southern  bound- 
ary. The  calls  of  the  plaintlfTs  deed  are  for 
the  Old  Marietta  road  for  a  distance  of  600 
feet,  measuring  northward  from  the  Collins 
land,  aa  the  western  boundary;  and  H. 
B'ranklin's  land  for  a  distance  of  650  feet, 
measuring  northward  from  the  Collins  land, 
as  the  eastern  boundary.  In  the  deed  of  the 
defendants  the  calls  are  for  the  Old  Mariet- 
ta road  for  300  feet,  measuring  northward 
from  the  Collins  land,  and  for  the  Franklin 
land  measuring  612  feet  from  the  Collins 
land.  If  we  accord  to  the  defendants  the 
land  embraced  In  the  sheriff's  deed  to  Mrs. 
Owens,  there  would  be  left  of  the  premises 
described  in  the  petition  and  included  In  the 
description  contained  in  the  plaintiUTs  deeds 
a  portion  of  land  having  a  boundary  of 
200  feet  on  the  Old  Marietta  road  on  the 
west,  and  88  feet  on  the  Franklin  line  on 
the  east,  with  a  northern  boundary  as  de- 
scribed in  the  plalntitTs  deeds.  As  to  so 
maCh  of  the  land  embraced  in  the  sheriff's 
deed  executed  by  virtue  of  the  foreclosure 
of  the  Mutaal  Loan  &  Banking  Company's 
mortgage,  the  defendants  showed  the  better 
title,  for  the  reason  that  the  mortgage  Is 
anterior  in  date  to  the  deed  from  the  mort- 
gagor to  Mrs.  Simmons,  under  whom  the 
plaintiff  claims;  and  as  to  such  land  the 
court  very  properly  could  have  directed  a 
verdict. 

It  is  contended  by  the  defendants  In  error 
that  the  evidence  as  to  the  description  of 
any  land  claimed  to  be  included  in  the  plain- 
tiff's muniments  of  title,  and  not  embraced 
In  their  own,  is  so  indeflnite  that  the  Jury 
was  unable  by  their  verdict  to  locate  it 
We  think  the  evidence  sufficient  to  define  the 
area  of  land  covered  by  the  plaintiff's  deed 
which  is  not  embraced  in  the  defendants' 
mnnlments  of  title. 

It  is  also  argued  that  the  plaintiff  failed 
to  show  any  title  to  the  area  of  land  covered 
by  her  muniments  of  title,  which  may  not  be 
embraced  in  the  defendants'  deed.  The  hus- 
band of  Mrs.  Owens  testified,  in  substance, 
that  he  represented  his  wife  in  the  purchase 
of  the  land  at  sheriff's  sale;  that  after  the 
sale,  accompanied  by  the  sheriff,  he  went  on 
the  land  and  exhibited  the  sheriff's  deed  to 
J.  A.  Casey,  who  pointed  out  the  lines  to 
him,  and  that  the  sheriff's  deed  under  which 
the  defendants  claim  title  covers  the'  locus 
of  the  suit  Both  parties  claiming  that 
Casey  had  title  to  the  locus  of  the  suit,  and 
that  their  rest)ective  clnfms  of  title  derived 
from  Casey  cover  the  premises  in  controver- 
sy, the  rule  applies  that  where  both  parties 
claim  under  a  common  grantor  or  propositus, 
that  common  grantor  or  propositus  will,  for 
the  purposes  of  the  case,  be  treated  as  a 


true  and  original  source  of  title,  and  the 
plaintiff  may  recover  by  showing  legal  title 
and  right  (tf  entry  as  derived  from  that 
source.    Powell  <m  Actions  for  Land,  S  361. 

[6]  6.  The  plaintiff  insists  that  the  sher- 
iff's deed  to  Mrs.  Owens,  made  pursuant  to 
the  proceedings  by  the  Mutual  Loan  &  Bank- 
ing Company  in  foreclosure  of  its  mortgage 
against  J.  A.  Casey,  is  void  as  a  conveyance 
of  title,  because  she  was  not  made  a  party 
to  the  foreclosure  proceedings.  It  will  be 
remembered  that  J.  A.  Casey  sold  the  land  to 
Mrs.  Belle  Simmons,  and  that  Mrs.  Boberts 
acquired  Mrs.  Simmons'  title  before  the  fore- 
closure proceedings  were  instituted.  In  this 
state  a  mortgage  does  not  convey  title  to  the 
mortgaged  premises,  but  only  creates  a  lien 
thereon  for  the  security  of  the  debt  The 
statutory  foreclosure  of  a  mortgage  on  real- 
ty does  not  contemplate  that  a  third  person 
may  defend  (Civil  Code,  $  3280),  and  a  Junior 
incumbrancer  or  subsequent  purchaser  is 
not  a  necessary  party  to  a  foreclosure  suit 
Brooke  v.  Lowry  National  Bank,  141  Ga. 
493,  81  S,  B.  223.  The  foreclosure  of  the 
mortgage,  to  which  the  subsequent  purchaser 
Is  not  a  party,  does  not  affect  the  rights  of 
such  purchaser.  Howard  v.  Gresham,  27  Ga. 
847;  Williams  v.  Terrell,  64  Ga.  462;  Os- 
borne V.  Rice  107  Ga.  285,  33  S.  B.  54;  Swift 
V.  Dederick,  106  Ga.  35,  31  S.  B.  788;  Hines- 
ley  V.  Stewart,  189  Ga.  7,  76  8.  B.  885.  Nev- 
ertheless such  a  foreclosure  is  valid  as  be- 
tween the  holder  of  the  mortgage  and  the 
mortgagor,  and  the  purchaser  at  the  fore- 
closure sale  acquires  the  legal  estate  of  the 
mortgagor.  Carpentler  t.  Brenham.  40  Cal. 
221.  Any  equitable  right  of  a  subsequent 
purchaser  to  redeem  within  a  reasonable 
time  is  not  involvi.-d  in  this  action.  The  ac- 
tion is  at  law;  and,  as  the  sheriff's  sale 
seems  to  be  regular  In  all  respects,  the  pur- 
chaser at'  that  sale  acquired  the  title  of 
Casey  as  of  the  date  of  his  mortgage  to  the 
Mutual  Loan  &  Banking  Company,  and  su- 
perior to  his  subsequent  deed  under  which 
the  plaintiff  claims  title.  None  of  the  other 
assignments  of  error  are  sach  as  to  require 
special  mention. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


aMOa.  498) 
BIBGAHBB  v.  HATCHER.    (No.  266.) 
(Supreme  Court  of  Georgia.    Feb.  15,  1917.) 

(Stillaiut  by  the  Court.) 

Dkkds  <S=»12!K4)  —  CoNSTBUOTioN  —  Life  Es- 
tate— Regain  deb. 
In  a  deed  executed  in  1859  the  granting 
clause  was  to  "Stewart  Befsgs  for  the  use,  bene- 
fit and  advantage,  in  trust  for  said  children  [the 
children  of  the  grantor  whose  names  were  giv- 
en in  the  stating  clause]  and  the  lawful  issues 
of  their  bodies,  free  from  the  control  or  disposi- 
tion of  any  and  all  persons,  husbands  and  wive* 
included."  The  habendum  and  tenendum  clause 
was  as  follows:  "To  have  and  to  hold  the  above- 
described  property  unto  him,  the  said  Stewart 
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Beggs,  in  trust  for  my  aforesaid  children,  and, 
on  toe  demise  of  either  of  my  aforesaid  children, 
to  such  child  or  children  he  or  she  may  leave. 
Each  child  to  receive  an  equal  share  of  the 
above-mentioned  property  at  such  time  as  shall 
hereinafter  be  mentioned,  to  wit,  on  the  arrival 
at  the  age  of  twenty-one  years  of  the  living 
child.  To  have  and  to  hold  the  above-described 
property  unto  him,  the  said  Stewart  Beg^,  in 
trust  for  my  children  aforesaid,  in  fee  simple, 
free  from  the  debts,  liabilities,  and  control  of 
their  present  or  future  husbands,  to  their  only 
benefit  or  behoof."  Held,  that  the  land  was  to 
be  divided  equally  among  the  grantor's  chil- 
dren, and  a  life  estate  vested  in  each  child  as  to 
the  portion  assigned  to  him  or  her,  with  re- 
mainder over,  on  the  death  of  that  child,  to  his 
surviving  child  or  children. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  423.] 

KtTor  from  Superior  Court,  McDuffie  Coun- 
ty ,  H.  C.  Hammond,  Judge. 

Action  by  C.  L.  Megabee  against  Reese 
Hatcber.  Petition  dismissed  on  demurrer, 
and  plaintiff  brings  error.    Reversed. 

The  action  Is  to  recover  land,  and  the  pe- 
tition was  dismissed  on  demurrer.  Counsel 
for  plaintiff  and  defendant  concur  that  the 
correctness  of  the  judgment  on  demurrer  Is 
dependent  on  the  construction  of  the  deed 
from  John  Megahee  to  Stewart  Beggs,  trus- 
tee. The  plaintiff  contends  that  under  this 
deed  his  father,  David  Megabee,  one  of  the 
beneficiaries,  became  vested  with  an  estate 
for  life  in  the  portlcm  of  the  land  granted  to 
him,  with  remainder  over  to  bis  surviving 
child  or  children,  and  that  the  plaintiff  is 
his  surviving  child  and  entitled  to  the  pos- 
session of  the  land  on  the  death  of  bis  fa- 
ther. On  the  other  hand,  the  defendant  con- 
tends that  by  a  proper  construction  of  the 
deed  the  grant  was  to  the  first  taker  in  fee, 
and  that  no  remainder  estate  was  created. 
The  deed  is  as  follows: 

"This  indenture  made  this  first  day  of  March, 
eighteen  hundred  and  fifty-nine,  between  John 
^legahee,  Sr.,  of  the  one  part,  Stewart  Bcggs  of 
the  other  part,  both  of  the  County  and  State 
aforesaid,  witnesseth  that  the  said  John  Mega- 
hee, Sr.,  for  and  in  consideration  of  the  natural 
love  and  affection  which  he,  the  said  Jolin  Meg- 
abee, Sr.,  has  and  bears  to  his  children,  to  wit, 
James,  Michall,  John,  Elizabeth,  David,  Mary 
Ann,  Nancy,  Robert,  Jasper,  and  Jenny  Mega- 
bee, and  for  and  in  consideration  of  the  sum  of  five 
dollars  cash  In  hand  paid  by  said  Stewart  Beggs 
at  and  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  aclcnowl- 
edged,  hath  bargained,  sold,  granted'  and  convey- 
ed, and  by  these  presents  doth  bargain,  sell, 
?;rant  and  convey  unto  the  said  Stewart  Beggs, 
or  the  use,  benefit,  apd  advantage  in  trust  for 
said  children,  and  toe  lawful  issues  of  their 
bodies,  free  from  the  control  or  disposition  of 
any  and  all  persons,  husbands  and  wives  includ- 
ed, all  that  tract  or  parcel  of  land,  situate,  lying, 
and  being  in  said  county  and  bounded  as  fol- 
lows [describing  land],  containing  one  thousand 
acres,  be  the  same  more  or  less,  with  all  the 
rights,  members,  privileges,  and  appurtenances 
to  said  tract  of  land  in  any  wise  appertaining 
or  belonging,  and  also  the  following  negroes  to 
wit:  Joe  about  twenty-five  years  of  age.  Pomp 
eighteen  years  old.  Bob  sixteen  years  old,  Gil- 
roy  aged  two  years  old.  Also  my  interest  in 
the  steam  mill  books,  known  as  the  Dearing 
Steam  Mill  Company,  to  wit:  in  accounts,  notes, 
together  with  all  debts,  dues,  demands  and 
ciaime  I  as  copartner  have  or  may  have  in  and 


to  the  books  of  the  late  Harris,  Megahee  ft  Go., 
and  of  the  firm  of  Megahee  &  Beggs.  Also  all 
the  individual  claim  as  copartner  in  said  firms 
in  notes,  accounts,  or  claims  or  demands  what- 
soever. Also  my  notes,  debts,  claims,  and  de- 
mands which  may  be  due  or  owing  to  me  in  any 
manner  at  this  date.  To  have  and  to  bold  the 
above-described  property  nnto  him,  the  said 
Stewart  Beggs,  m  trust  for  my  aforesaid  chil- 
dren, and,  on  the  demise  of  eitoer  of  my  afore- 
said children,  to  such  child  or  children  he  or 
she  may  leave.  Each  child  to  receive  an  equal 
diare  of  the  above-mentioned  property  at  such 
time  as  shall  hereinafter  be  mentioned,  to  wit, 
on  the  arrival  at  the  age  of  twenty-one  years  of 
the  living  child.  To  have  and  to  hold  the  above- 
described  property  unto  him,  the  said  Stewart 
Beggs,  in  trust  for  my  children  aforesaid,  in 
fee  simple,  free  from  the  debts,  liabilities,  and 
control  of  their  present  or  future  bosbands.  to 
their  only  benefit  or  behoof." 

It  Is  unnecessary  to  set  ont  the  other  facte, 
because  counsel  for  plaintiff  and  defendant 
argue  only  the  question  of  the  nature  of  the 
estate  in  this  conveyance. 

J.  B.  Bumslde,  of  Thomson,  and  Wm.  H. 
Fleming,  of  Augusta,  for  plaintiff  in  error. 
John  T.  West,  of  Tbomsim,  for  defendant  in 


EVANS,  P.  J.  (after  stating  tbe  facts  as 
above).  We  will  first  undertake  to  determine 
the  nature  of  tbe  estate  conveyed  1^  this 
deed  according  to  the  accepted  rules  of  con- 
struction at  common  law,  as  modified  by  the 
statutes  of  this  state.  In  the  case  of  a  con- 
ditional fee  at  common  law,  whereby  an  es- 
tate was  given  to  A.  and  his  issue  or  to  A. 
and  the  belrs  of  his  body,  in  exclusion  of 
collateral  heirs,  A.  took  the  fee  as  soon  as 
any  Issue  was  bom,  or  It  reverted  to  tbe 
donor's  estate  if  no  issue  was  bom.  Tbe  ef- 
fect of  tbe  statute  de  donls  condltlonallbns 
was  to  convert  a  fee  conditional  Into  an  es- 
tate tall.  By  the  act  of  1821  (Acts  1821,  p. 
92)  fee  tails,  whether  express  or  Implied, 
were  converted  Into  an  absolute  estate  in 
tbe  first  taker.  Craig  v.  Ambrose,  80  Ga.  134. 
4  S.  E.  1.  Code  1863,  {  2230  (Code  1910,  { 
3661),  left  express  estates  tall  Just  as  under 
the  act  of  1821,  but  changed  an  estate  tall  by 
implication  Into  a  life  estate  with  remainder 
over.  Ewing  v.  Shropshire,  80  Ga.  374,  382. 
7  S.  E.  564,  655.  That  Code  section  Is  as 
follows: 

"Estates  tail  are  prohibited  and  abolished 
in  this  state.  Gifts  or  grants  to  one,  and  the 
heirs  of  his  body,  or  his  heirs  male  or  heirs  fe- 
male, or  his  heirs  by  a  particular  person,  or 
his  children,  or  his  issue,  convey  an  absolute  fee. 
Estates  tail  l>eing  illegal,  the  law  will  never 
presume  or  imply  such  an  estate.  Limitations, 
which,  by  the  English  rules  of  construction, 
would  create  an  estate  tail  by  implication  in  this 
state,  shall  give  a  life  estate  to  the  first  taker 
with  remainder  over  in  fee  to  his  children  and 
their  descendants  as  above  provided:  and  if 
none  are  living  at  the  time  of  his  death,  re- 
mainder over  in  fee  to  the  beneficiaries  intend- 
ed by  the  maker  of  the  instrument" 

The  precise  question  for  decision  is  whether 
the  children  of  tbe  grantor  in  the  deed  under 
consideration  took  an  express  fee  tall  in  the 
premises,  conver^,ln|<^ii,^.j^wle,by  the 
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act  of  1821,  or  whetber  they  took  a  life  es- 
tate, either  because  the  words  "and  on  the  de- 
mise of  either  of  my  aforesaid  children,  to 
such  chUd  or  children  as  he  or  she  may 
leave,"  create  a  limitation  over  to  the  gran- 
tor's grandchildren  who  take  as  purchasers, 
or  because  of  an  Implication  of  an  estate 
tall  from  these  words.  It  Is  argued  that  these 
words  are  words  of  limitation  and  equivalent 
to  "heirs  of  the  body"  of  the  first  grantees. 
The  case  of  Gbllders  v.  C!hUders,  21  Ga.  377, 
Is  relied  on  as  sustalulng  this  conclusion. 
That  case  Involved  the  constrncti<Hi  of  a  will 
executed  in  1843.  The  bequest  was  expressed 
in  these  words: 

"To  my  daughter,  Nancy  Childers,  I  give  and 
bequeath  my  negro. girl  Clarissa,  which  property 

1  pve  to  Nancy  Childers,  the  wife  of  John 
Ghilden,  of  this  county,  and  at  her  death  to 
the  heirs  of  her  body,  with  her  increase." 

The  court  held  that  there  was  no  limitation 
over,  and  that  an  absolute  estate  vested  In 
the  first  taker.  The  reasoning  of  the  court 
was  that  the  worda  "at  her  death"  did  not 
vary  the  technical  meaning  of  the  words 
"heirs  of  her  body,"  and  the  bequest  was 
legally  the  same  as  if  It  had  been  to  "Nancy 
Childers  and  the  heirs  of  her  body" ;  that  the 
bequest  did  not  create  a  limitation  over,  but 
did  create  an  estate  tail,  which  was  converted 
into  a  fee  simple.  There  Is  a  clear  differenti- 
ation between  the  bequest  in  that  will  and  the 
deed  under  consideration.  The  bequest  as 
construed  by  the  court  created  an  express 
fee  tail ;  fhe  grant  in  the  deed  is  not  to  the 
grantor's  children  and  the  heirs  of  their 
bodies,  but  to  them,  and  on  the  demise  of 
either  to  "such  child  or  children  as  be  or  she 
may  leave,"  tliat  is,  to  surviving  children; 
and  tius  prevents  the  grant  from  being  an  ex- 
press fee  tail.  Furthermore,  under  the  Eng- 
lish rules  of  construction  a  devise  or  grant 
limited  upon  words  importing  an  indefinite 
failure  of  issue  was  uniformly  held  to  be 
void  for  remoteness;  and  this  rule  was  in 
force  in  this  state  when  the  will  in  the 
Childers  Case  was  made.  Since  then  it  has 
been  abrogated  by  the  act  of  1854,  codified  In 
ClvU  Code  1910,  §  3662.  We  think  that  the 
grant  over  to  the  surviving  children  of  the 
first  takers  is  to  them  as  purchasers,  and 
snch  words  should  not  be  construed  as  words 
of  limitation.  Miller  v.  Hurt,  12  Ga.  357.  In 
the  case  just  cited  Lumpkin,  C.  J.,  quoted 
approvingly  and  applied  tbe  following  from 

2  Jarman  on  Wills,  315: 

"That  it  is  now  admitted  on  all  hands  that 
a  devise  to  A.  and  his  wife,  and  after  their 
death  to  their  children,  ^ves  an  estate  for  life 
to  the  parents,  with  remainder  to  their  children  ; 
and  that  tbe  notion  that  such  a  bequest  creates 
as  estate  tail  is  wholly  untenable." 

The  words  "on  the  demise,"  in  this  deed, 
can  have  no  different  Import  than  the  words 
'after  tbe  death"  had  the  latter  been  used. 


Conveyances  similar  to  that  under  review 
have  been  before  this  court  for  construction. 
In  Ford  v.  Cook,  73  Ga.  215: 

"A  testator  made  a  will  in  1866  and  died  in 
1859.  The  thirteenth  item  contained  the  fol- 
lowing provisions:  'I  will  and  bequeath  to  Caro- 
line O.  Cook,  my  daughter,  twenty-five  hundred 
dollars,  with  the  following  reductions,  viz.:  One 
lot  of  land  [describing  it]  valued  at  five  hun- 
dred dollars;  also  a  negro  girl  named  Nancy, 
valned  at  four  hundred  dollars;  also  reduction 
of  notes  and  accounts  that  I  hold  against  John 
H.  Cook,  her  husband ;  said  property  and  money 
to  be  free  from  the  disposition  of  her  husband, 
John  H.  Cook,  and  to  be  for  her  own  separate 
benefit,  and  at  her  death  to  go  to  her  children.' 
By  another  item  tbe  testator  appointed  his  ex- 
ecutors trustees,  'to  hold  in  trast  for  me  and 
in  my  name  the  property  herein  bequeathed  to 
my  daughters  [naming  them],  and  to  hold  the 
same  in  trust  for  them  and  their  bodily  heirs': 
Held,  that  the  will  created  an  estate  for  life  in 
the  daughter  of  the  testator,  with  remainder  to 
her  children  living  at  her  death." 

In  Bush  V.  Williams,  141  Ga.  62,  80  S.  E. 
286,  the  grant  was  to  Josephine  Hoirietta 
Williams,  and  after  the  description  of  the 
property  conveyed  these  words  were  em- 
ployed: 

"These  lands  after  her  death,  [the]  said  party 
of  the  second  part,  to  belong  to  the  heirs  of  her 
body ;  and  if  no  heirs,  then  to  revert  to  and  be- 
come the  property  of  Peter  C  Roberts  and  Clar- 
isa  O.  Roberts.  To  have  and  to  hold  the  said 
above  granted  and  described  property,  with  all 
and  singular  the  rights,  members,  and  appurte- 
nances thereunto  appertaining,  to  the  only  prop- 
er use,  benefit,  and  behoof  ot  the  said  party  of 
the  second  part,  her  heirs,  administrators,  ex- 
ecutors, and  assigns,  in  fee  simple." 

It  was  held  that  the  first  taker  took  a  life 
estate,  and  upon  her  death  her  sons  took  a 
vested  fee.  In  ik-ing  v.  McDuffle,  144  Ga.  318, 
87  S.  E.  22,  it  was  held  that  under  Civil  Code 
1910,  §  3661,  a  deed  to  a  woman  "and  tlie 
heirs  of  her  body  after  her  death"  conveys 
a  life  estate  to  the  first  taker,  with  a  remain- 
der over  to  her  children. 

We  think  that  the  clause,  "Each  child  to 
receive  an  equal  share  of  the  above-mention- 
ed property  at  such  time  as  shall  hereinafter 
be  mentioned,  to  wit,  on  the  arrival  at  the 
age  of  twenty-one  years  of  the  living  chUd," 
referred  to  the  time  each  of  the  Immediate 
grantees  was  to  have  possession  of  his  or  her 
respective  share  of  the.  land,  and  does  not 
militate  with  our  Interpretation  of  the  deed 
as  to  the  estate  granted  In  the  land. 

Looking  at  the  deed  as  a  whole,  tbe  inten- 
tion of  the  maker  seems  to  have  been  to  give 
the  land  to  bis  ten  children,  to  be  equally 
divided  between  them  at  the  time  Indicated, 
and  the  portion  assigned  to  each  chUdto  vest 
In  him  for  life,  with  remainder  over  to  his 
surviving  child  or  children.  Giving  the  deed 
this  construction,  it  was  error  to  dismiss  the 
petition  on  demurrer.     . 

Judgment  reversed.  All  the  Jostlces  con- 
cur. 
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(i4«  Ga.  603) 

MEGAHEB  t.  HAMII/rON.     CNo.  265.) 
(Supreme  Court  of  Georgia.    Feb.  IS,  1917.) 

(Syllabui  bv  the  Court.) 

This  case  is  controlled  by  the  decision  in  the 
case  of  Megahee  t.  Hatcher,  91  S.  B.  677,  this 
day  rendered. 

Error  from  Superior  Court,  McDnffle  Coun- 
ty; H.  0.  Hammond,  Judge. 

Action  by  C.  L.  Megahee  against  Herbert 
Hamilton.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Berersed. 

J.  B.  Burnside,  of  Thomson,  and  Wm.  H. 
Fleming,  of  Augusta,  for  plaintiff  in  error. 
John  T.  West,  of  Thomson,  for  defendant  In 
error. 

FISH,  O.  J.  Judgment  revered  All  the 
Justices  concur. 

(M  Ga.  EOS) 
MILES  et  al.  v.  GBUBBS  et  al.    (No.  267.) 
(Supreme  Court  of  Georgia.    Feb.  16, 1917.) 

fSvllabui  iv  the  Court.) 

This  case  is  controlled  by  the  decision  in  the 
case  of  Megahee  t.  Hatcher,  91  S.  E.  677,  this 
day  rendered. 

Error  from  Superior  Court,  (Columbia  0>an- 
ty;   H.  O.  Hammond,  Judge. 

Action  tietween  J.  T.  Miles  and  others  and 
Robert  Grubbs  and  others.  Judgment  for  the 
latter,  and  the  former  bring  error.    Reversed. 

J.  S.  Watliins  and  Wm.  H.  Fleming,  both 
of  Augusta,  for  plaintiffs  in  error.  John  T. 
West,  of  Thomson,  for  defendants  In  error. 

GILBERT,  J.  Judgment  reversed.  All 
the  Justices  concur. 

(146  Oa.  489)  ™™™" 

UNION  TANK  LINE  CO.  ▼.  WRIGHT, 

Comptroller  General.     (No.  260.) 

(Supreme  Court  of  Georgia.     Feb.  15,  1917.) 

(Syllahu*  by  the  Court.) 

Appeal  and  Errob  ©=»1195(1)— Law  or  Case 
— Subsequent  Appeax>— Judouxnt. 
Tills  case  was  before  the  Supreme  Court  on 
a  former  occasion,  143  Ga.  765,  85  S.  E.  Sdi.    It 
was  there  ruled : 

"(1)  This  was  a  suit  by  an  equipment  com- 
pany against  the  comptroller  general  of  the 
state,  to  enjoin  the  levy  (under  OiT.  Code  1910, 
i  990)  of  an  ad  valorem  tax  on  cars  of  the 
company  which  were  allowed  to  be  moved,  in 
the  regular  course  of  business,  on  the  lines  of 
railroad  track  in  this  state.  It  was  allefred  that 
the  method  proposed  by  the  comptroller  gen- 
eral, if  carried  into  effect,  would  impose  a  tax 
on  property  outside  the  state.  The  case  was 
tried  upon  an  agreed  statement  of  facts.  Held 
that,  wliile  some  of  the  erpressions  used  in  the 
agreed  statement  of  facts,  if  taken  alone  and 
disassociated  from  the  context,  might  have  the 
appearance  of  conceding  that  the  comptroller 
general  was  seeking  to  tax  property  outside  of 
the  state,  yet.  when  taken  as  a  whole  and  in 
connection  with  the  allegations  of  the  petition, 


it  is  evident  that  the  parties  SA  not  tntenj 
any  such  conceesion. 

"(2)  Civ.  Code  1910,  |  990,  is  to  be  construed 
in  connection  with  Civ.  Code  1910,  ff  1031  and 
989,  which,  by  reference,  are  made  parts  there- 
of. So  construed,  provision  is  made  for  a 
method  of  taxing  cars  of  equipment  companie* 
moved  on  the  lines  of  railroads  in  this  state 
on  the  track  mileage  basis  of  apportionment. 
The  method  so  employed  does  not  contemplate 
taxation  of  property  outside  of  the  state,  and  is 
not  violative  of  the  due  process  clause  of  the 
federal  or  the  state  Constitution. 

"(3)  The  agreed  statement  of  facts  in  tWii 
case  shows  the  following:  The  Union  Tanls  Ijine 
company  is  incorporated  in  the  state  of  New 
Jersey.  It  has  offices  in  New  York.  It  rents 
tank  cars  to  the  Standan]  Oil  Company,  a  Ken- 
tadcy  corporation.  The  agreements  and  set- 
tlements are  made  outside  of  this  state.  The 
cars  are  furnished  for  use  by  the  Standard  Oil 
Company.     The  railroad  companies,  in  lien  ot 

?roviding  tank  cars,  pay  to  the  Union  Tank 
.inc  Company  three-fourths  of  a  cent  per  mile 
for  each  mile  the  car  is  moved  over  ita  tracks. 
The  Standard  Oil  Company  transports  a  larje 
amount  of  oil  to  Jacksonville,  lla.,  and  Sa- 
vannah, Ga.,  mainly  by  marine  transportation. 
From  these  points  oil  is  sent  out,  mainly  by 
means  of  tank  cars,  to  different  points  in  the 
interior.  A  number  of  those  cars  come  into 
Georgia  and  are  used  there  and  elsewhere. 
Held,  that  this  does  not  authorize  the  imposi. 
tion  upon  the  Union  Tank  Line  Company  of  a 
franchise  tax  in  addition  to  the  .tax  upon  its 
tangible  property  in  this  state,  the  value  of 
which  is  arrived  at  by  the  rule  indica'ted  in  the 
preceding  headnote." 

After  the  remittitur  was  returned  to  the  trial 
court,  the  case  was  again  submitted  to  the 
judge,  who,  by  consent  of  the  parties,  decided 
the  case  at  the  first  term,  based  upon  the  iden- 
tical pleadings  and  evidence  that  were  before 
the  court  on  the  first  trial;  and  upon  considera- 
tion he  rendered  a  decree  in  conformity  with 
the  rulings  of  this  court  as  announced  above, 
and  held  that  the  Union  Tank  Line  Company 
was  not  subject  to  the  franchise  tax  in  this 
state,  but  was  subject  to  a  property  <  tax,  and 
that  the  basis  of  valuation  of  the  property  of 
the  company  was  valid,  and  not  violative  of  the 
Constitution  of  this  state  or  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  and  refused  to  enjoin  the  levy  and  col- 
lection of  the  taxes  on  the  ground  that  the  as- 
sessment was  unconstitutional.  The  Union 
Tank  Line  Company  excepted  to  so  much  of 
the  decree  as  refused  to  enjoin  the  assessment 
of  the  property  and  the  coUection  of  taxes  on 
such  property  upon  the  basis  of  such  assess- 
ment. In  the  bill  of  exceptions  certain  crounda 
were  specified  upon  which  it  was  contended  that 
the  decree  was  erroneous,  but  they  present  no 
point  which  was  not  involved  in  the  case  on 
the  former  hearing  and  ruled  upon  by  this  coart. 
Held,  that  the  rulings  of  the  court  when  the 
case  was  formerly  here  decided  the  law  of  the 
case;  and  the  judge  did  not  err  on  the  second 
trial,  based  on  the  same  pleadings  and  evidence, 
in  rendering  a  decree  in  accordance  with  such 
rulings. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4681.] 

Hill,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  Lu  Bell,  Judge. 

Action  for  injunction  by  the  Union  Tank 
X>ine  Company  against  William  A,  Wright, 
Comptroller  General.  Judgment  for  plaintiff 
In  part,  and  It  brings  error.    Affirmed. 
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E^ing  &  Spalding,  of  Atlanta,  for  plaintUt 
In  error.  Clifford  Walker,  Atty.  Gen.,  aold 
Mark  Boldlng,  of  Atlanta,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  TnT»T>,  J.,  dissent- 
ing. 

HIUj,  J.,  adheres  to  his  rlews  as  ex- 
pressed In  the  dissenting  opinion  when  the 
case  was  here  on  the  former  occasion; 

0«  Ga.  63S)  " 

ix)VBrrr  t.  bbkribjn  cwuntt  bank. 

(No.  283.) 
(Supreme  Court  of  Georgria.     Feb.  2A,  1917.) 

(Syllahua  iy  the  Court.) 

REruBAi.  or  Intebi,ocutobt  Injunctioh. 

The  court  did  not  abuse  his  discretion  in  re- 
fnsing  an  interlocutory  iDJunction. 

Elrror  from  Superior  Court,  Berrien  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Action  between  L.  B.  Lovett  and  the  Ber- 
rien County  Bank.  Interlocutory  injunction 
refused,  and  Lovett  brings  error.    Affirmed. 

Hendricks,  Mills  &  HIendricks,  of  Nashville, 
for  plaintlCf  In  error.  E.  K.  Wilcox,  of  Val- 
dosta,  and  J.  P.  Knight,  of  Nashville,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
smt. 

(146  Qa.  581) 

WRIGHT,   Comptroller   General,   v.   SOUTH- 
ERN RY.  CO.     (No.  294.) 

(Supreme  Court  of  C^eorgla.     Feb.  28,  1917.) 

(Syllahua  by  the  Court.) 

1,  CouwTiKS  ®=9l52— Expenses— Taxation. 

Where  a  county  is  without  funds  to  carry 
on  its  affairs,  a  liability  for  a  legitimate  cur- 
rent item  of  expense  may  be  incurred,  provid- 
ed that  at  the  time  of  incurring  the  liability  a 
sufficient  sum  to  discharge  the  same  can  be  law- 
fnlly  raised  by  taxation  during  the  current 
year.  Butts  County  v.  Jaclcson  Banking  Co., 
129  Ga.  801,  800,  60  S.  B.  149,  15  !<.  B.  A. 
(N.  S.)  567,  21  Am.  St  Rep.  244. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  |i  215-217.] 

2.  CouNTHM  €=>150(2),  192  —  Cbiiatiso 
"Debts"— MATBBiAt  fob  Public  Roads- 
Tax. 

A  county  may,  without  being  said  to  create 
a  debt,  contract  for  equipping  its  chain  gang, 
and  for  the  purchase  of  machinery  and  mate- 
rials for  the  prosecution  of  work  on  the  pabllc 
roads  of  the  county,  to  be  paid  for  out  of  avail- 
able funds  in  the  hands  of  the  treasurer,  or  out 
of  the  proceeds  of  taxes  that  have  been  or  may 
be  levied  during  the  ye^r  in  which  such  con- 
tracts are  made.  Where  the  county  has  allowed 
the  payment  of  such  demands  to  go  by  default, 
and  uere  is  no  other  available  fund  in  the 
treasury  with  which  to  pay  the  same,  the  au- 
thorities may  during  the  next  year  levy  a  tax 


for  the  discharge  of  liabilities.  WUson  v.  Gas- 
ton, 141  Ga.  770,  82  S.  B.  136. 

[Ed.  Note.— For  other  cases,  see  Counties 
Cent  Dig.  K  165.  166,  216,  300-302. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Debt] 

3.  CotJNTIKS     €=3l53— lilABUITIES— BORROW- 

INO  MoNBT- "Casual  Detioixncies." 
Where  during  the  course  of  a  fiscal  year  a 
county  is  without  funds  to  pay  lial>iUtie8  not 
due  to  "casual  deficiencies,"  the  authorities  can- 
not legally  borrow  money,  without  a  vote  of  the 
people,  to  anticipate  its  revenues  under  the 
guise  of  a  temporary  loan.  The  framerg  of  the 
Constitution  meant  by  the  term  "casual  deficien- 
cy" unforeseen  or  unexpected  deficiency,  or  an 
insufficiency  of  funds  to  meet  some  unforeseen 
or  necessary  expense  (Const,  art  7,  i  3,  par. 
1  [Civ.  Code  1910,  (  6558]).  Lewis  v.  Lofiey, 
92  Ga.  804,  19  S.  B.  57;  HaU  v.  County  of 
Greene,  119  Ga.  254,  46  S.  E.  69,  and  cases 
citedL 

[Ed.  Note.— For  other  cases,  see  (bounties. 
Cent  Dig.  {  214. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Casual  Deficiencies.] 

4.  Tax  Lbvt— Coumtt. 

The  item  in  the  tax  levy  to  pay  a  promis- 
sory note  for  borrowed  money,  under  the  rul- 
ing above  stated,  was  illegally  included  therein, 
(a)  Whether  a  tax  levy  may  be  made  to  dis- 
charge any  legitimate  items  of  liability  for 
money  actually  received  and  used  by  the  coun- 
ty as  a  fruit  of  the  unauthorized  contract  is 
not  before  us  for  decision;  as  the  levy  in  this 
case  was  specifically  assessed  to  pay  the  note 
which  we  hold  to  be  illegaL 

6.  Counties  <8i=9l90(2)  —  Taxation  —  Pub- 
poses. 
County  authorities  may  legally  levy  a  tax 
not  exceeding  100  per  cent  of  the  state  tax  to 
pay  accumulated  debts  and  current  expenses  of 
the  cuunty,  without  any  reference  to  a  recom- 
menilation  of  the  grand  jury.  Civ.  Code  1910, 
j507. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  303.] 

6.  CiouNTiEs  €=>190(^— Taxation  — CoUNTT 
Ptjkposes— Rate. 

If  100  per  cent  of  the  state  tax  be  not  suffi- 
cient to  pay  the  accumulated  debts  and  current 
expenses  of  the  county,  the  authorities  have 
power  to  raise  a  tax  for  county  purposes  over 
and  above  the  tax  of  100  per  cent  of  the  state 
tax,  and  not  to  exceed  50  per  cent,  of  the  state 
tax  for  the  year  it  is  levied,  "provided  two- 
thirds  of  the  grand  jury,  at  the  first  or  spring 
term  of  their  respective  counties,  recommend 
such  tax."  Civ.  Code  1910, .»  508;  Sheffield  v. 
Chancy,  138  Ga.  686,  75  S.  H.  1112.  And  see 
Civ.  Code  1910,  i  513,  for  enumeration  of  pur- 
poses for  which  county  taxes  may  be  assessed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  $  303.] 

7.  Counties  «=3l96(7>— Evidence  «=>83(4)— 
Presuuptions  —  OinciAL  Acts  —  Taxa- 
tion—Affidavit OF  Illegality. 

As  against  the  special  demurrer,  the  affidavit 
of  illegality  failed  to  negative  compliance  with 
section  508  of  Civ.  Code  1910,  in  regard  to  ac- 
tion or  n(maction  by  the  grand  jury.  All  pre- 
sumptions are  in  favor  of  the  legality  of  the 
tax.  It  will  be  presumed,  therefore,  that  the 
law  was  coniplied  with  in  reference  to  the 
grand  jury.  This  bein^  the  only  infirmity  al- 
leged in  the  attack  on  items  4,  5,  6,  and  8  oi 
the  assessment  as  levied,  the  ground  of  illegal- 
ity in  respect  to  these  items  was  insufficient  to 
witlistand  the  general  demurrer.  As  to  item 
1  of  the  tax  levy,  the  ground  of  illegality  wai 
sufficient,  since  a  recommendation  of  the  grand 
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jury  would  nat  have  given  validity  to  an  in- 
debtedness which  was  not  due  to  a  "casual  de- 
ficiency," and  which  had  not  the  sanction  of  a 
Tote  of  the  people. 

[Bd.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  $  308;   Evidence,  Cent  Dig.  f  105.] 

8.  ArrTDAvrr  of  Iixbgautt— Couhtt  Tax. 

Under  the  foregoing  rulings,  the  court  did 
not  err  in  overruling  the  demurrer  to  the  affi- 
davit of  illegality  as  to  item  1  of  the  tax  levy, 
and,  on  the  agreed  facts,  in  sustaining  the  affi- 
davit in  this  respect,  but  did  err  in  overruling 
the  demurrers  to  the  affidavit  of  illegality  in 
so  far  as  it  attacked  other  items  of  the  tax  levy. 

Error  from  Superior  Gonrt,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Proceeding  between  W.  A.  Wright,  Comp- 
troller General,  and  the  Southern  Railway 
Company.  Demurrer  to  affidavit  of  illegali- 
ty overruled,  and  the  Comptroller  brings  er- 
ror.   Affirmed  in  part,  and  reversed  in  part 

Jos.  H.  Hall  and  W.  J.  Wallace,  both  of 
Macon,  for  plaintiff  In  error.  McDanlel  & 
Black  and  E.  A.  Neely,  all  of  Atlanta,  for 
defendant  In  error. 

PER  CURIAM.  Judgment  affirmed  In  part, 
and  reversed  In  part  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent 

(146  Ga.  «00) 

MOTE  V.  BBDINGFIELD.    (No.  299.) 
(Supreme  Court  of  Georgia.     March  1,  1917.) 

(8]/ttaiu»  hv  the  Court./ 

1.  Trial    «=»259(1)— Instbuctionb— Wbittkn 
Requests. 

To  an  action  of  ejectment  instituted  on 
July  8,  1913,  in  which  several  demises  were  laid, 
the  defendant  pleaded  "not  guilty,"  and  on  the 
trial  introduced  evidence,  without  objection, 
tending  to  show  continuous  adverse  possession 
in  good  faith  by  himself  and  those  under  whom 
be  claimed,  under  color  of  title,  beginning  in 
1899.  The  judge  charged  on  the  law  of  prescrip- 
tion, and  in  doing  so  instructed  the  jury,  among 
other  things,  "The  question  that  you  are  called 
upon  to  decide  is  whether  or  not  the  defendant 
has  shown  to  you  a  prescriptive  title,  that  is, 
possession  as  required  by  law,  under  color  of 
title,  by  himself  and  those  under  whom  he  claims, 
for  seven  years  or  more,"  and  then  read  to  the 
jury  the  sections  of  the  Code  defining  prescrip- 
tive title  and  adverse  possession.  In  view  of  the 
charge,  if  further  instructions  were  desired  on 
the  subject  of  the  burden  of  ^roof  being  on  the 
defendant  to  establish  prescriptive  title,  or  as 
to  the  character  of  possession  required  to  sup- 
port a  prescriptive  title,  as  to  the  contention  of 
the  plaintiff  tiiat  the  possession  of  one  of  the 
prescribers  originated  in  fraud,  appropriate 
written  request  therefor  should  have  been  made. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  648,  650.] 

2.  JunoMENT  «s>707—  EJviDBitOB  — AnHissi- 

BIMTT. 

When  the  case  was  here  on  a  former  occa- 
sion (Bedingfield  v.  Moye,  143  Ga.  563,  85  S.  E. 
856)j  it  was  held  that  the  court  erred  in  ad- 
mittug  in  evidence  a  certain  decree  affecting 
adversely  the  title  of  the  defendant,  where  the 
pleadings  themselves  upon  which  the  decree  was 
based  were  not  introduced  in  evidence,  and  there 
was  no  other  competent  evidence  to  show  tiiat 
the  defendant  in  this  case  or  any  of  his  prede- 


cessors in  title  were  parties  to  the  case  wherein 
the  decree  was  rendered."  At .  the  trial  under 
review  the  plaintiff,  after  introducing  testimonj 
of  the  clerk  of  the  superior  court  to  the  effect 
that  the  petition  in  the  case  in  which  the  de- 
cree was  rendered  could  not  be  found  in  his  of- 
fice, tendered  in  evidence  the  decree  and  the  de- 
murrer and  answer  filed  in  that  case,  nather  of 
which  showed  that  the  defendant  or  any  of  bis 
predecessors  in  title  were  parties  to  the  sait; 
and  they  were  excluded  by  the  court  Held,  that 
this  ruling  was  proper. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  1230.] 

8.  Tkiai.  <3=>252(1)   —  Bequkstkd   Instbuc- 

TIONS— RbFDSAL.  * 

Ortain  requests  to  charge,  the  refusal  of 
which  is  assigned  aa  error  in  the  motion  for 
new  trial,  did  not  state  correct  principles  of 
law  applicable  to  the  evidence,  and  were  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  596,  612.] 

4.  Refubai.  or  Nkw  Tbial 

There  was  evidence  to  support  the  verdict  in 
favor  of  the  defendant,  and  there  was  no  error, 
for  any  reason  assigned,  in  refusing  a  new  trial 

Error  from  Superior  Court  Laurens  Coun- 
ty; J.  I*.  Kent,  Judge. 

Action  by  W.  I*  Moye  against  W.  B.  Bed- 
ingfield. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Ira  S.  Cbappell,  of  Dublin,  for  plaintiff  In 
error.  Davis  &  Sturgis  and  J.  S.  Adams,  all 
of  Dublin,  for  defendant  In  error. 


PER      CURIAM. 
FISH,  C.  J.,  absent 


Judgment     affirmed. 


(146  Ga.  S<6) 
BTRD  T.  HENDRIX.     (No.  287.) 
(Supreme  Ck>urt  of  Georgia.    Feb.  24. 1917.) 

(SyUabut  &y  the  Court.) 
Loos  AND  LoQoiNO  <s=»3(10)— TiiiBxa  Lease 

— CONSTBUCTION. 

A  timt^r  lease  conveying  to  the  grantee  "all 
the  pine  dmber  standing  and  fallen,  measore- 
ment  to  be  14  inches  through  diameter  in  box, 
for  sawmill  purposes  and  such  other  purposes 
as  the  party  of  the  second  part  may  desire, 
wliich  wiU  measure  not  less  than  12  inches  frum 
the  ground  on  Uie  [land  described].  The  said 
party  of  the  second  part  •  •  •  shall  have 
the  right  of  ingress  and  egress  to  and  from  sai<l 
land  necessary  for  cutting  and  hauling  and  mill- 
ing said  timber,  and  •  •  •  as  long  as  said 
pf^  of  the  second  part  •  •  •  may  carn^  on 
said  land  as  may  be  necessary  for  the  mill  busi- 
ness"—includes  in  the  grant  all  pine  timber  on 
the  land,  standing  or  fallen,  which  will  measure 
14  inches  in  diameter  at  a  height  on  the  tree 
of  12  inches  from  the  ground,  and  the  grantee  is 
not  restricted  in  using  such  timber  "for  sawmill 
purposes"  only. 

[Ed.  Note.— For  other  cases,  see  Logs  anJ 
Logging,  C!ent  Dig.  |  9.] 

Error  from  Superior  Court,  Bulloch  (boun- 
ty;  B.  N.  Hardeman,  Judge. 

Action  between  Mrs.  G.  A.  Byrd  and  J- 
M.  Hendrlx.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 


«s>ror  othtr  cases  lee  sam*  topic  and  KBT-NCUBER  In  all  Key-Numbered  OlgeiU  and  Xnd«x« 
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WILLS  VAIiLIiY  COAL  &  ISOK  CO.  ▼.  LUMPKIN 


Cowart  &  Nonnan,  of  MiUen,  for  plaintiff 
In  error.  Deal  &  Rent  roe,  of  Statesboro,  for 
defendant  In  error. 


PER      CURIAM. 
FISH.  C.  J.,  absent 


Judgment     affirmed. 


(M  Ga.  680) 

HARDIN  T.  DOUGLAS  et  aL    (Na  393.) 

(Supreme  Court  of  Georgia.     Teb.  28,  1917.) 

(SyUaiua  by  th«  Court.) 
t  Appeal  asd  Ebbob  <3=>72S— AaaioRiCKirrs 
OF  Ebbob— Irdxfiniteness. 
The'  jury  having  rendered  a  verdict,  the  de- 
fendants made  a  motion  for  a  new  trial,  which 
vBB  granted.  The  plaintiff  did  not  file  a  direct 
bill  of  exceptions  complaining  of  the  judgment 
granting  a  new  trial,  out  presented  exceptions 
Iiendente.lite  to  the  judgment,  which  were  duly 
certified  and  filed  as  a  part  of  the  record  in  the 
case.  Subsequently  when  the  case  was  called 
for  trial  the  defendanta  submitted  a  written  de- 
murrer to  the  petition  as  amended,  and  at  the 
same  time  made  an  oral  motion  to  dismiss  the 
petition.  The  oral  motion  was  sustained,  with 
leave  to  the  plaintiff  to  amend  within  ten  days. 
Without  offering  to  amend,  the  plaintiff  came 
by  direct  bill  of  exceptions,  assigning  error  on 
the  judgment  dismissing  the  case ;  also  assignin;; 
error  upon  her  excepticms  pendente  lite  to  the 
former  judgment  granting  a  new  triaL  _  The 
assignment  of  error  upon  the  motion  to  dismiss 
the  petition  does  not  disclose  the  ground  upon 
whicm  the  motion  was  based,  without  resort  to 
recitals  in  the  judgment,  which  were  not  made 
a  part  of  the  assignment  of  error.    Held: 

The  assignment  of  error  in  the  bill  of  excep- 
tions upon  the  motion  to  dismiss  the  petition 
was  too  indefinite  to  present  any  question  for 
<lecision  by  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  3006-8009.] 

2.  Appcai.  ahd  Bbbob  «8=>549(5)— GBANxma 

OP  Motion  fob  Nbw  Tbiaij— Remedy. 

When  the  judge  granted  the  motion  for  new 

trial,  the  remedy  of  the  respondent  was  by  direct 

bill  of  exceptions  to  this  court  and  assignments 

of  error  in  that  judgment,  based  solely  upon  the 

exceptions  pendente  lite,  will  not  be  entertained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Crait  Dig.  f  2450.] 

Error  from  Superior  Court  Fulton  County; 
W.  D.  ElUs,  Judge. 

Action  by  K.  G.  Hardin,  administratrix, 
against  E.  L.  Douglas  and  others.  Verdict 
for  plaintiff,  motion  for  new  trial  granted, 
and  plaintiff  excepted  pendente  Ute,  and  mo- 
tion to  dismiss  petition  granted,  and  plain- 
tiff brings  error.     Writ  of  error  dismissed. 

T.  B.  Hlgdon,  Lowndes  Oalboun,  and  D. 
T.  MacKinnon,  all  of  Atlanta,  for  plaintiff  in 
error.  Rosser  &  Brandon,  A.  C.  Broom,  Geo. 
Westmoreland,  and  E.  L.  Dotiglas,  all  of 
Atlanta,  for  defendants  in  error. 

HUJi,  J.  Writ  of  error  dismissed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


a«  Qa.  S18) 

HILL  y.  STATE.    (No.  304.) 
(Supreme  Court  of  Georgia.    March  13,  1917.) 

(SyUalut  iy  tho  Court.) 

1.  CannNAi,  Law  ®=»822(17)  —  Inbtbuotions 

— VOLUNTABT  MaNSLAUOHTEB. 

The  judge  in  his  general  charge  correctly  in- 
structed the  jury  on  the  law  of  voluntary  man- 
slaughter. The  portion  of  the  charge  excepted 
to,  when  considered  in  connection  with  the  en- 
tire charge,  was  not  erroneous  on  the  ground 
that  it  unduly  restricted  the  jury  and  excluded 
from  their  consideration  the  phase  of  the  case 
involving  voluntary  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  §§  1990,  1994,  8168.] 

2.  Stttpicienct  op  Evidekcb. 

The  evidence  was  sufficient  to  support  the 
verdict  and  there  was  no  error  in  refusing  a  new 
trial 

Error  from  Superior  Court  Fulton  Coun- 
ty ;   B.  H.  Hill,  Judge. 

Walter  Hill  was  convicted,  and  be  brings 
error.    Affirmed, 

Edmund  W.  Martin,  of  Atlanta,  for  plain- 
tiff In  error.  Eb.  T.  WUllams,  Sol.  Gen.,  and 
A.  L.  Ivey,  both  of  Atlanta,  Clifford  Walker, 
Atty.  Gen.,  and  Mark  Boldlng,  of  Atlanta,  for 
the  State. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent 


a«  Ga.  616) 
WILLS  VALLEY  COAL  ft  IRON  CO.  ▼. 
LUMPKIN  et  aL     (No.  308.) 
(Supreme  Court  of  Georgia.    March  13,  1917.) 

(Syllabut  &y  the  Court.) 
ApPEAi  AND  Bbrob  i8=>10W(1)  —  Revisal  — 

INACCUBAIX   iNSTBUCnONS  —  COBBECTT  VeB- 
DICT. 

In  several  of  the  extracts  from  the  charge  to 
the  jury  which  were  criticized  in  the  motion  for 
a  new  trial  there  are  palpable  inaccuracies ;  but 
the  instructions  which  the  court  gave  upon  the 
controlling  issues  in  the  case  were  substantially 
correct;  and,  there  being  evidence  to  support  the 
verdict,  this  court  will  not  interfere  with  the 
judgment  of  the  court  below  refusing  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4219.] 

Error  from  Superior  Court  Dade  County  ° 
A.  W.  Flte,  Judge. 

Action  between  the  Wills  Valley  Coal  & 
Iron  Company  and  T.  J.  Lumpkin  and  oth- 
ers. There  was  a  judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

Payne  &  Hale,  of  Chattanooga,  Tenn.,  for 
plaintiff  In  error.  T.  J.  Lumpkin,  of  Tren- 
ton, for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  FISH,  0.  J.,  absent 
on  account  of  sickness. 
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(lit  0&.  540 

ADAMSON  T.  ADAMSON.     (No.  288.) 
(Sapreme  Oonrt  of  Georgia.    Feb.  24,  1917.) 

(SyllaUu  by  the  Court.) 

1.  Appeal  and  Krrob  «=»g77(4)  —  Gbottrds 
OP  New  TBiAiy— Revebsal. 

This  case  falls  within  the  role  tliat  the  first 
grant  of  a  new  trial,  whether  based  apon  gener- 
al or  special  grounds,  will  not  be  disturbed  by 
this  court,  unless  the  verdict  was  required  by  the 
evidence.  Watson  ▼.  Eauitable  Mortgage  CSo., 
112  Ga.  253,  37  S.  E.  363. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3863.] 

2.  New  Tbial  ^ssISS—Judoiient— Vacation 
—Necessity  op  Motion  in  Weitins. 

The  superior  court  is  a  court  of  record,  and 
a  motion  to  set  aside  a  judgment  mast  be  in 
writing.  The  court  did  not  err  in  refusing,  on  an 
oral  motion,  to  vacate  the  judgment  granting 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S§  334,  335.] 

Error  from  Saperlor  Court,  Clayton  Coun- 
ty ;  O.  W.  Smith,  Judge. 

Action  between  M.  E.  Adamson  and  J.  T. 
Adamson.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

G.  A.  K.  Stevens  and  J.  W.  ft  J.  D.  Hum- 
phries, all  of  Atlanta,  for  plaintiff  In  error. 
J.  W.  Culpepper,  of  Fayettevllle,  and  O.  J. 
Coogler,  of  Jonesboro,  for  defendant  In  error. 

PER  CURIAM.  Judgment  affirmed. 
FISQ,  0.  J.,  absent 


atS  Ga.  E24) 
NEWTON  ▼.•  BOWEN  et  aL     (No.  276.) 
(Supreme  Court  of  Georgia.    Feb.  16. 1017.) 

(SyUabua  hy  the  Court.) 

1.  Vkndob  and  Pubchabeb  ®=>107— Pubchas- 
EB's  Rescission  of  Contbact — Gbounds. 

"The  maker  of  promissory  notes  given  for 
the  purchase  of  land,  of  which  such  maker  holds 
undisturbed  possession  under  a  bond  from  the 
vendor,  conditioned  to  make  to  the  former  a 
^'ood  and  sufficient  tiUe  to  the  land  upon  pay- 
ment of  the  notes,  can  neither  voluntarily  re- 
scind the  contract  of  purchase  nor  defeat  the 
collection  of  the  notes,  upon  the  ground  that  the 
vendor  has  not  in  fact  a  ^ood  title  to  the  land 
in  question,  without  showing  clearly  that  there 
is  a  paramount  outstanding  title  against  the  ven- 
dor, and  also  proving  fraud  upon  his  part,  or 
that  he  is  insolvent  or  a  nonresident,  or  else 
proving  other  facts  which  would  authorize  equi- 
table interference  with  the  carrying  out  of  the 
oontraot  as  made."  Black  v.  Walker,  98  Ga.  31, 
26  S.  E.  477.  This  ruling  has  been  frequently 
followed  by  this  court  including,  among  others, 
the  late  case  of  Henderson  v.  Fields,  143  Ga. 
547,  85  8.  E.  741. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  18^-192.] 

2.  Petition— Demdbbeb. 

Applying  the  principle  announced  in  the  pre- 
ceding note,  the  petition  as  originally  drafted 
failed  to  set  out  a  cause  of  action ;  and  the  prof- 
fered amendment,  if  allowed,  would  not  have 
cured  its  fatal  defects.  Accordingly,  it  was  not 
error  to  reject  the  offered  amendment  and  to 
dismiss  the  case  on  general  demurrer. 

Error    from    Superior    Court,    Effingham 
County;   W.  W.  Sheppard,  Judge. 


Action  by  Mrs.  A.  E.  Newton  against  W.  0. 
Bowen  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.   Affirmed. 

Paul  B.  Seabrook,  of  Savannah,  for  plain- 
tiff tn  error.  H.  B.  Strange,  o£  Statesboro, 
for  defendants  In  error. 

FISH,  C.  J.    Judgment  affirmed.    All  the 

JuBtlcep  concur. 

MAMiORT  T.  STATE.    (Na  806.) 
(Supreme  Court  of  Georgia.    March  IS,  1017.) 

(Syllaiui  by  the  Court) 

VEBDIOT— BPlnENCB— SUPFIOIENCY. 

The  evidence  as  to  venue  and  upon  all  other 
issues  Involved  in  the  case  was  sufficient  to  sup- 
port the  verdict  The  exception  to  the  omissiun 
to  charge  as  complained  of  was  without  merit 

Error  from  Superior  Ck>urt,  Greene  Coun- 
ty;  J.  B.  Park,  Judge. 

Jesse  Mallory  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

Noel  P.  Park,  of  Greensboro^  for  plain- 
tiff In  error.  Doyle  Campbell,  SoL  Gen.,  of 
Montlcello,  Cnifford  Walker,  Atty.  Gen.,  and 
M.  C.  Bennet,  of  Atlanta,  for  the  Stata 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,,  except  FISH,  O.  J.,  ab- 
sent. 

Cite  Ga.  ai) 
EERCE  ▼.  KERCE.    (No.  300.) 
(Supreme  C!ourt  of  Georgia.    March  IS,  1017.) 

(Syllabua  by  the  Court.) 

Temfobabt  Aukont  and  Attorney's  Fees— 
AlXO  W  ANCE— Peopbiett. 
Under  all  the  evidence  in  the  case,  there 
was  no  abuse  of  discretion  on  the  part  of  the 
trial  judge  in  allowing  the  applicant  temporary 
alimony  and  attorney's  fees. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  between  J.  W.  Eerce  and  Sarah 
Kerce.  There  was  a  judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

F.  W.  Copeland  and  W.  B.  Mebane,  both  of 
Rome,  for  plaintiff  In  error.  John  W.  Bale 
and  J.  W.  £>wlng,  both  of  Rome,  for  defend- 
ant In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  O.  J„  absent 
on  account  of  sickness. 

™^^^^^™  a«  Ga.  n« 

PEOPLE'S  BANK  OF  MANSFIELD  t.  IN- 

SUBANCB  CO.  OF  NORTH  AMERr 

ICA.    (No.  273.) 

(Supreme  Court  of  Georgia.    Feb.  16, 1017.) 

(Byllabue  by  the  OourtJ 

1.  INSDBANCB  <8=»006  (2)— PAYMENT  TO  CbED- 
ITOB— STTBBOO  ATION . 
Where  one  borrows  money,  and  secures  the 
payment  thereof  by  deed,  and  Insures  the  houss 


A=3For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbarad  Dlsasts  sad  I|id«xa- 
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on  the  land  conveyed  by  the  deed,  with  loss 
payable  to  the  creditor,  and  the  insurance  pol- 
icy provides  tor  subrogation  pro  tanto,  and  tlie 
house  is  burned,  after  which  the  insurance  com- 
pany pays  the  creditor  the  amount  of  the  debt, 
taking  a  transfer  of  the  debt  and  the  security, 
the  insurance  company  is  subrogated  to  the 
rights  of  the  grantee  in  the  security  deed  to  the 
extent  of  the  debt  paid. 

[KU.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1509,  1516,  1616.] 

2.  Inscxanck  i8=»38&— Waitkr  of  OoNornoH 
or  Policy— Pabol  Bvidbnck. 

Where,  in  violati<xi  of  the  terms  of  a  fire  in- 
surance policy,  the  insured  afterwards  pro- 
cured additional  insurance,  parol  evidence  is 
inadmissible  to  show  that  tiie  company  assent- 
ed to  the  additional  insurance  and  waived  the 
provision  in  the  policy  prescribing  the  conditions 
uereol 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  101&] 

3.  Directed  Vebdict. 

There  was  no  conflict  in  the  evidence,  and 
that  introduced,  with  all  reasonable  deductions 
or  inferences  therefrom,  demanded  a  verdict  for 
the  claimant,  and  the  court  did  not  err  in  so 
directing. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  O.  W.  Smith,  Judge. 

Proceeding  on  mortgage  fl.  fas.  by  the  Peo- 
ple's Banii  of  Mansfield  against  Ij.  R.  Sams, 
In  which  the  Insurance  Company  of  North 
America  filed  a  claim  to  the  property.  Di- 
rected verdict  for  claimant,  and  the  People's 
Bank  of  Mansfield  excepts  and  brings  error. 
Affirmed. 

Two  mortgage  fl;  fas.  In  favor  of  the  Peo- 
ple's Bank  of  Mansfield,  Oa.,  and  against  L. 
E.  Sams,  were  levied  upon  certain  described 
real  estate  ns  the  property  of  Sams.  The 
Insurance  Company  of  North  America  filed 
a  claim  to  the  property.  Upon  Issue  Joined 
the  case  was  tried,  and  at  the  conclusion  of 
the  evidence  each  party  moved  that  the  court 
direct  a  verdict  In  its  favor.  The  court  over- 
ruled the  motion  of  the  plaintiff,  and  sus- 
tained that  of  the  claimant,  whereupon  the 
plaintiff  excepted.  It  appeared  from  the  evi- 
dence that  on  October  16, 1912,  the  Insurance 
Company  of  North  America  issued  to  Sams  a 
policy  of  insurance  upon  his  dwelling  house 
for  a  term  of  five  years.  On  November  14, 
1912,  Sams  executed  to  the  Calvert  Mortgage 
&  Deposit  Comimny  a  loan  deed  to  the  prop- 
erty in  dispute,  upon  which  the  dwelling  was 
located,  and  received  from  that  company  a 
bond  for  title.  On  January  17,  1914,  the 
dwelling  was  destroyed  by  fire.  The  Insur- 
ance company  paid  the  debt  of  the  assured 
to  the  mortgage  company.  On  the  back  of 
the  security  deed  was  the  following  transfer, 
dated  December  12,  1914,  and  signed  by  the 
Calvert  Mortgage  Company: 

"For  value  received,  we  hereby  transfer,  as- 
sign, and  convey  unto  the  Insurance  Company 
of  North  America,  of  Philadelphia,  Pa.,  its 
successors  and  assigns,  all  of  our  right,  title, 
and  interest,  power  and  option  in,  to,  and  under 
the  within  deed  to  secure  debt,  as  well  as  the 
land  described  therein,  and  the  indebtedness  se- 
cured thereby." 


The  provisions  of  the  policy  pertinent  to- 
this  case  are  as  follows: 

"This  policy  is  made  and  accepted  subject  to 
the  following  stipulation  and  condition  printed 
on  the  back  hereof,  together  with  such  other  pro- 
vision, agreements,  or  conditions  as  may  be  in- 
dorsed hereon  or  added  hereto;  and  no  officer, 
agent,  or  other  representative  of  this  company 
shall  have  power  to  waive  any  provision  or  con- 
dition of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  subject  of  agree- 
ment endorsed  hereon  or  added  hereto,  and  as  to 
such  provision  and  condition  no  officer,  agent, 
or  representative  shall  have  such  power  or  be 
deemed  or  held  to  have  waived  su<3i  provisions 
or  conditions  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecting  the  insur- 
ance under  this  policy  exist  or  be  claimed  by 
the  insured  under  so  written  or  attached.  Tliis 
insurance  is  effected  subject  to  the  following 
conditions,  whidi  are  hereby  made  warranties 
by  the  assured  and  are  accepted  as  parts  of 
this  contract:  No  additional  insurance  permit- 
ted, unless  the  amount  are  inserted  by  agent  of 
this  comimny  in  the  blank  spaces  following, 
viz.:  ? — - —  on  dwelling.  This  entire  policy, 
unless  otherwise  provided  by  agreement  indors- 
ed hereon  or  added  hereto,  shall  be  void  if  the 
insured  now  has  or  shall  hereafter  make  or  pro- 
cure any  other  contract  of  insurance,  whether 
valid  or  nOt,  on  property  covered  in  whole  or 
in  part  by  this  policy." 

Attached  to  the  Insurance  policy  was  what 
Is  known  as  the  New  York  standard  mort- 
gage clause,  which  contained,  among  other 
provisions,  the  following: 

"Whenever  this  company  shall  pay  the  mort- 
gagee (or  trustee)  any  sum  for  loss  or  damage 
under  this  policy,  and  shall  claim  that,  as  to  the 
mortgagor  or  owners,  no  liability  therefor  exist- 
ed, this  company  shall,  to  the  extent  of  such 
payment,  be  thereupon  legally  subrogated  to 
all  the  rights  of  the  party  to  whom  such  pay- 
ment shall  be  made,  under  all  securities  held  as 
collateral  to  the  mortgage  debt,  or  may  at  its 
option  pay  to  the  mortgagee  (or  trustee)  the 
whole  principal  due  or  to  grow  due  on  the  mort- 
gage with  interest,  and  shall  thereupon  receive 
a  full  assignment  and  transfer  of  the  mortgage 
and  all  such  other  securities;  but  no  subroga- 
tion shall  impair  the  right  of  the  mortgagee 
(or  trustee)  to  recover  the  full  amount  of  their 
claim." 

The  date  of  the  mortgage  clause  attached 
to  the  policy  was  November  20,  1912. 

Rogers  &  Knox,  of  Covington,  for  plaintiff 
in  error.  Smith,  Hammond  &  Smith,  of  At- 
lanta, and  C.  C.  King,  of  Covington,  for  de- 
fendant In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  raise  three 
Issues:  (1)  Did  the  payment  to  the  Calvert 
Mortgage  Company  by  the  Insurance  Com- 
pany of  North  America  of  the  amount  of  the 
debt  due  the  mortgage  company  by  the  as- 
sured subrogate  the  Insurance  company  to 
the  rights  of  the  mortgage  company ;  or  was 
such  payment  simply  an  extinguishment  of 
the  debt  due  the  mortgage  company  by  the 
assured?  (2)  Was  the  plaintiff  in  fl.  fa.,  un- 
der the  terms  Of  the  policy,  estopped  from 
showing  by  parol  evidence  that  the  Insurance 
company  had  assented  to  the  procurement  of- 
additional  Insurance  by  the  assured,  and  had 


4ls»Pi>r  other  cases  see  lam*  topic  and  KST-NUMOER  Id  all  Key-Numbered  Dlgeit*  and  Indexetj 


uogle 


686 


91  SOUXHEASTEKN  BEPORTEB 


(Gfl 


^bus  waived  the  provision  making  the  policy 
void  In  snch.  event?  (3)  The  plaintiff  In  fl. 
fa.  and  the  clalnuint  each  moved  the  court  to 
direct  a  verdict  In  accord  with  their  respee- 
tlve  contentions.  The  court  overruled  the 
motion  of  the  former,  and  directed  a  verdict 
for  the  latter.    Was  this  erroneous? 

[1]  1.  The  plaintiff  In  error  contends,  be- 
cause the  mortgagor,  Sams,  paid  the  Insur- 
ance premium,  that  the  policy  was  for  the 
benefit  of  the  assured,  and  therefore,  when 
the  insurance  company  paid  to  the  mortgagee 
the  amount  due  by  Sams,  bis  debt  was  ex- 
tinguished; that,  the  debt  being  paid,  the 
title  to  the  property  reverted  to  the  assured, 
who  was  the  defendant  in  fl.  fa.,  and  there- 
fore the  proi)erty  was  subject  to  the  debt  of 
the  People's  Bank  of  Mansfield,  Ga.,  the 
plaintiff  in  fi.  fa.  The  case  in  this  respect 
is  one  of  first  impression  in  this  state,  as  is 
stated  by  counsel.  In  support  of  the  above 
contention  quite  a  number  of  authorities 
were  cited  as  upholding  the  principle,  be- 
cause of  their  similarity  in  some  respects. 
The  leading  case  thus  dted  Is  King  v.  State 
Mutual  Fire  Insurance  Co.,  7  Gush.  (Mass.) 
1,  64  Am.  Dec.  685,  where  a  large  number  of 
mses  are  collated  and  discussed  in  the  learn- 
ed opinion  of  C3ilef  Justice  Shaw,  and  in  the 
notes  appended.  Among  these  are  all  of  the 
other  cases  cited  by  the  plaintiff  in  error, 
and  hence  It  would  serve  no  useful  purpose 
to  enter  upon  a  separate  discussion  of  them 
here.  In  the  (pinion  above  mentioned  the 
court  said:  "Nothing  is  so  liltely  to  mislead 
as  a  simile."  Thus  we  find  that  the  leading 
case  and  others  dted  by  plaintiff  in  error, 
while  similar,  are  not  Identical  in  the  con- 
trolling feature  of  the  insurance  contract, 
and  would  be  misleading  unless  distinguished. 

The  policy  in  the  Instant  case  contains  a 
clause  known  as  the  New  York  standard 
mortgage  clause.  This  clause  in  express 
terms  provides  for  subrogation  pro  tanto, 
and  states  the  conditions  therefor.  It  also 
provides  that  no  subrogation  shall  impair  the 
rights  of  the  lien  creditor  to  whom  loss  may 
be  payable  to  recover  the  full  amount  of  this 
claim.  The  last-named  provision  simply 
leaves  the  matter  of  liability  on  the  policy 
between  the  insurer  and  the  insured  in  case 
of  loss.-  The  creditor  is  paid,  and,  according 
to  the  insurance  contract  is  eliminated  from 
the  matter  about  whidi  he  has  no  further 
concern.  All  legal  rights  of  the  insurer  and 
the  insured  remain  unimpaired. 

The  cases  dted  by  the  plaintiff  In  error 
have  reference  to  insurance  polides  contain- 
ing no  provisicMi  for  subrogation,  and  hence 
the  similarity  fails  on  the  vital  point.  In 
May  on  Insurance  (4th  Dd.)  {  4576,  the  au- 
thor states  broadly: 

"If  an  insurance  company  ppy  a  mortgagee 
the  Ices,  it  is  subrogated  to  the  rights  ol  the 
mortgagee,  and  may  proceed  against  the  mort- 
gfigor  on  the  mortgage." 


And  further; 

"An  agreement  In  the  policy  that  the  insur- 
ance as  to  the  interest  of  a  mortgagee  shall  not 
be  avoided  by  any  act  of  the  mortgagor,  but  that 
in  case  a  loss  occurs  after  action  of  the  mort- 
gagor which  causes  forfeiture  as  to  himself  the 
company  shall,  on  paying  the  loss  to  the  mort- 
gagee, De  subrogated  to  his  rights  under  the 
mortgage,  to  the  extent  of  such  payment,  and 
may  pay  the  whole  debt  and  require  an  assign- 
ment of  the  mortgage,  is  valid  and  will  be  sus- 
tained by  the  courts." 

The  danse  in  the  policy  involved  In  the 
present  case  seems  to  have  been  drawn  ex- 
pressly to  meet  by  contract  the  decisions  in 
some  of  the  earlier  cases.  Allen  v.  Water- 
town  Fire  Insurance  Co.,  132  Mass.  480.  The 
trial  court  was  correct  in  holding  that  the  in- 
surance company  was  subrogated  to  the 
rights  of  the  Oalvert  Mortgage  Company. 

[2]  2.  The  policy  of  insurance  being  valid 
when  issued,  and  the  insured  afterwards,  in 
violation  of  the  terms  of  the  policy,  having 
procured  additional  insurance  without  com- 
plying with  the  terms  of  the  policy,  the  plain- 
tiff in  fl.  fa.  was  estopped  from  showing  by 
parol  evidence  that  an  unauthorized  agent 
of  the  company  had  assented  to  the  procure- 
ment of  additional  Insurance,  and  had  waiv- 
ed the  provision  in  the  p<dicy,  unless  it  was 
shown  that  the  assured  had  complied  with 
the  terms  of  the  policy  in  that  respect  Beas- 
ley  V.  Phoenix  Insurance  Co.,  140  Ga.  126,  78 
S.  B.  722.  Where  a  policy  of  fire  Insurance 
contaiued  a  stipulation  that  "this  entire  poli- 
cy, unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be 
void  if  the  Insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  in- 
surance," and  the  insured  at  the  time  of  the 
Issuance  of  this  policy  had  additional  insur- 
ance in  violation  of  the  terms  of  the  new 
policy,  which  fact  was  known  to  the  agent  is- 
suing the  new  policy,  the  rule  would  be  oth- 
erwise than  as  above  stated.  Umitatlons  iu 
an  Insurance  policy  upon  the  authority  of  the 
agent  of  the  company  to  waive  the  conditions 
of  the  contract  of  insurance  are  to  be  treated 
as  referring  to  waivers  made  sulisequently  to 
the  Issuance  of  the  policy.  Mechanics',  etc_ 
In&  Co.  V.  Mutual  Real  Estate,  eta,  Aasoda- 
tlon,  08  Ga.  262,  26  S.  E.  457:  Johnson  v. 
Mtna  Ins.  Co.,  123  Ga.  404,  51  S.  E.  339,  107 
Am.  St  Hep.  02.  The  court  did  not  err  in 
rejecting  parol  evidence  offered  for  the  pur- 
pose of  showing  that  the  agent  of  the  compa- 
ny had  waived  the  terms  of  the  policy  in  re- 
spect to  additional  insurance. 

[3]  8.  There  was  no  conflict  in  the  evi- 
dence, and  that  introduced,  with  all  reasona- 
ble deductions  or  inferences  therefrom,  de- 
manded a  verdict  for  the  claimant  C^vil 
Code  aOlO)  I  6026.  The  court,  therefore,  did 
not  err  In  so  directing. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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MAT  V.  MAT.     (No.  275.) 
(Sopreme  Court  of  Georgia.    Feb.  16,  1917.) 

(ByUahv*  J>v  (A«  Court.) 
Nb  Bxxat  ^=>1,  14  —  Natxtbk  of  Rkiocdt  — 

Bond. 
The  writ  of  ne  exeat  issues  to  restrain  a 
person  from  leaving  the  jurisdiction  of  the  state; 
and  where  the  principal  in  a  ne  exeat  bond  ap- 
pears and  defends  the  suit  against  him  for  di- 
Torce  and  alimony,  and  is  within  the  jurisdiction 
of  the  court  when  the  final  judgment  is  rendered 
against  him,  subject  to  the  processes  of  the 
court,  such  writ  becomes  functus  officio,  and 
upon  motion  the  court  should  declare  the  bond 
canceled  and  the  sureties  therein  discharged. 

[Bid.  Note.— For  other  cases,  see  Ne  Exeat, 
Cent.  Dig.  8{  1,  16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ne  Exeat.] 

Error  from  Superior  Court,  Chatham  Coun- 
tj- ;   W.  G.  Charlton,  Judge. 

Petition  by  Mrs.  Laura  May  against  G.  H. 
May,  her  husband,  for  alimony,  custody  of 
child,  and  for  writ  of  ne  exeat.  Motion  to 
dissolve  and  discharge  bond  given  by  defend- 
ant overruled,  and  defendant  excepts  and 
brings  error.    Reversed. 

Mrs.  Laura  May  filed  a  petition  against 
her  husband,  O.  H.  May,  for  alimony  for  her- 
self, for  the  custody  of  their  child,  and  for 
the  writ  of  ne  exeat.  A  rule  nisi  was  grant- 
ed for  a  hearing  as  to  temporary  alimony, 
and  the  writ  of  ne  exeat  was  ordered.  In 
the  order  the  amount  of  the  bond  was  fixed: 

"Conditioned  to  pay  and  abide  by  such  judg- 
ment as  may  be  rendered  in  favor  of  the  plain- 
tiff herein;  and,  in  default  of  such  bond,  to 
be  Icept  in  your  custody  until  said  order  is  com- 
plied with,  and  by  you  be  confined  in  the  couv- 
mon  jail  of  said  county,  without  bail  or  main- 
prize,  until  the  further  order  of  the  court" 

The  writ  of  ne  exeat  duly  issued,  and  the 
defendant  was  arrested  thereunder  and  con- 
fined in  jail.  To  escape  confinement  a  bond 
was  executed,  the  condition  of  which  was: 

"If  the  said  C.  H.  May,  the  defendant,  shall 
be  forthcoming  to  answer  to  the  complainant's 
claim,  or  shall  abide  by  the  order  and  decree  of 
the  court,  then  this  bond  to  be  void;  else,  of 
full  force  and  virtue." 

The  petitioner  alleged  that  she  prayed  no 
restraint  upon  the  defendant's  leaving  the 
jurisdiction  of  the  court,  but  did  pray  that 
the  court  grant  the  state's  writ  of  ne  exeat 
and  require  a  bond  "conditioned  to  pay  such 
Judgment  as  may  be  rendered  by  the  court  in 
favor  of  the  plaintiff."  The  prayer  of  the 
petition  was  in  accord  with  the  allegation 
Just  stated,  and  for  a  bond  to  "abide  the 
Judgment  of  this  court,  and  in  default  there- 
of to  be  Imprisoned."  The  defendant  duly 
appeared  and  answered  the  petitioner's  com- 
plaint, and  defended  the  suit;  and  after  a 
verdict  and  Judgment  awarding  permanent 
alimony  to  the  wife,  the  defendant  made  an 
oral  motion  before  the  Judge  to  dissolve  and 
discharge  the  bond  as  functus  officio.  The 
court  overruled  this  motion,  and  the  defend- 
ant excepted. 


Hewlett,-  Dennis  &  Whitman,  of  Atlanta, 
for  plaintiff  in  error.  Twiggs  &  Gazan,  of 
Savannah,  for  defendant  in  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  This  case  is  brought  on  a  writ  of 
error  to  the  Judgment  of  the  trial  court  in 
overruling  a  motion  to  "dissolve  and  dis- 
charge the  bond  as  functus  officio"  in  a  writ 
of  ne  exeat  republlca.  This  is  the  sole  issue 
presented.  As  a  remedy  the  writ  of  ne  exeat 
regno  Is  exceedingly  old.  It  was  first  used 
In  England  some  time  between  the  reign  of 
John  and  that  of  Edward  I,  as  a  high  pre- 
rogative writ  founded  upon  the  duty  of  a 
subject  to  defend  the  king  and  his  realm.  In 
this  country  it  has  always  been  treated,  not 
as  a  prerogative  writ,  but  as  an  ordinary 
process  which  Issues  as  of  right  in  cases  in 
whldx  it  is  properly  grantable;  and  it  Is 
called  ne  exeat  republlca.  29  C^c.  383;  29 
Harvard  Law  Review,  206.    Lord  Eldon  said: 

"How  it  happened  that  this  great  prerogative 
writ,  intended  by  the  laws  for  great  political 
purposes  and  the  safety  of  the  country,  came 
to  be  applied  between  subject  and  subject,  I 
cannot  conjecture."  1  J.  &  W.  405,  414;  29 
Harvard  Law  Review,  207,  note. 

In  both  the  English  and  the  American 
courts,  however,  the  uses  of  the  writ  are  «c- 
tended  for  the  enforcement  of  equitable,  pe- 
cuniary demands,  within  certain  limitations. 
The  writ  of  ne  exeat  in  Georgia,  though  origi- 
nating in  England,  is  regulated  by  statute. 
It  is  in  its  nature  a  proceeding  for  equitable 
bail,  and  is  an  extraordinary  remedy.  While 
the  path  of  Its  progress  through  the  centuries 
has  been  well  marked  as  to  its  applicability, 
the  exact  time  when  the  bond  becomes  func- 
tus officio  has  not  been  so  plainly  marked. 
There  have  been  cases  where  the  discharge 
of  bail  was  in  issue,  but  these  cases  depended 
upon  statutes  and  the  facta  of  the  particular 
case.  Just  when  in  this  state  bail  are  en- 
titled, as  a  matter  of  law,  to  a  discharge,  Is 
to  be  determined  from  the  history  of  the 
remedy  as  applied  in  Georgia.  Our  statute 
has  undergone  some  changes,  as  wUl  be  seen 
by  an  examination  of  the  cases  of  McGee  v. 
McGee,  8  Ga.  295,  52  Am.  Dec.  407,  and  La- 
mar V.  Lamar,  123  Ga.  827,  51  S.  E.  763,  107 
Am.  St  Rep.  169,  3  Ann.  Cas.  294.  These  two 
cases  trace  the  development  of  the  writ  in 
Georgia,  and  leave  nothing  necessary  for  a 
clear  understanding  of  its  purposes,  as  far 
as  they  have  gone.  Our  Civil  Code,  g  5459, 
provides: 

"The  writ  of  ne  exeat  issues  to  restrain  a  per- 
son from  leaving  the  jurisdiction  of  the  state." 

It  also  provides  when  the  writ  may  be 
granted.  Since  the  right  to  grant  the  writ 
is  not  questioned  in  the  case  at  bar,  we  will 
omit  a  discussion  of  that  subject  In  the 
case  of  Freeman  v.  Freeman,  143  Ga.  788,  85 
S.  E.  1038,  the  terms  of  the  bond  pursuant  to 
the  writ  of  ne  exeat  were,  in  the  essential 
particulars,  the  same  as  in  the  present  case. 
In  the  Freeman  Case  the  bond  was  held  to 
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be  an  appearance  bond.  When  such  Is  the 
case.  It  is  not  necessary  that  an  exoneretur 
be  entered  upon  the  minutes  of  the  court 
The  conditions  of  an  appearance  bond  are 
fulfilled  when  the  principal  Is  present,  or 
within  the  Jurisdiction  of  the  court,  so  that 
he  may  be  subjected  to  the  decree  and  Judg- 
ments of  the  court.  When  the  conditions  are 
fulfilled  by  the  principal,  his  bondsmen  can- 
not be  made  to  pay  any  part  of  the  bond, 
since  the  liability  does  not  attach  until  a 
breach  occurs. 

In  Pounds  ▼.  Pounds,  136  Ga.  196,  71  S.  B. 
137,  the  condition  of  a  similar  bond  was  to 
"faithfully  abide  by,  execute,  and  perform 
the  Judgment  and  decree  of  the  court."  The 
court  held  that  it  was  not  error  to  refuse  to 
"enter  Judgment  against  the  principal  and 
sureties  on  the  bond  and  .to  Issue  execution 
against  them  for  the  amount  due  on  a  Judg- 
ment for  alimony" ;  it  not  appearing  that  the 
principal  breached  the  bond  by  leaving  the 
Jurisdiction.  An  inspection  of  the  record  in 
the  ofllce  of  the  clerk  of  the  Supreme  Court 
shows  that  the  principal  In  the  bond  was 
present  in  the  court  upon  all  the  trials  of 
said  case  and  when  all  Judgments  were  ren- 
dered. Afterwards  it  appeared  that  he  was 
In  arrears  in  his  payments  on  account  of  tem- 
porary and  permanent  alimony,  and  had  de- 
parted beyond  the  Jurisdiction  of  the  court. 
A  motion  was  made  to  enter  up  Judgment 
against  the  defendant  and  his  sureties  on 
the  ne  exeat.  The  court  rendered  a  Judg- 
ment denying  the  motion. 

In  the  instant  case  the  defendant  appeared 
and  answered  the  complaint,  and  also  when 
a  Judgment  was  rendered  against  him.  He 
thus  placed  himself  in  a  position  where  other 
and  final  process  could  be  served  upon  him, 
and  the  court  could  deal  with  him  in  any 
manner  that  the  law  authorized.  This  was 
what  he  was  obligated  to  do  in  hla  bond;  and, 
the  bond  having  discharged  all  ttie  offices 
for  which  it  was  intended.  It  should  have 
been  canceled  as  functus  ofildo,  and  the  sur- 
eties discharged.  It  was  error,  therefore,  to 
overrule  the  motion  made  by  the  plalntlfC 
In  error. 

We  have  reached  the  conclusion  Just  stated 
upon  broader  grounds;  but  It  should  not  be 
overlooked  that  the  petition  on  which  the 
writ  was  founded,  in  express  terms,  alleged 
that  the  petitioner  prayed  no  restraint  upon 
the  defendant's  leaving  the  Jurisdiction  of 
the  court,  but  imiyed  that  the  court  grant  the 
state's  writ  of  ne  exeat,  and  require  a  bond 
"conditioned  to  pay  such  Judgment  as  may 
be  rendered  by  the  court  in  favor  of  the 
plaintiff."  The  coait  on  an  ex  parte  hearing 
ordered  the  writ,  and  fixed  the  amount  of  the 
bond,  "conditioned  to  pay  and  abide  by  such 
Judgment  as  may  be  rendered  tn  favor  of  the 
plaintiff  herein,"  and  in  default  thereof  for 
the  defendant  to  be  imprisoned.  The  bond, 
however,  actually  made  was  in  conformity  J 


with  the  requirements  of  the  statute.  We 
think  the  order  of  the  court,  construed  in  the 
light  of  the  petition,  exceeded  the  authority 
conferred  by  the  statute.  The  petition  and 
the  order  of  the  court,  construed  as  a  whole, 
indicate  that  it  was  not  the  purpose  of  the 
court  to  confine  the  defendant  to  the  Jurisdic- 
tion of  the  court,  but  to  provide  by  mesne 
process  a  means  of  enforcing  the  payment  of 
the  final  Judgment  in  favor  of  the  plaintiff 
in  her  suit  for  alimony,  should  she  prevaiL 
Judgment  reversed.  All  the  Justices 
concur. 

a«  Ob.  CM) 
LANDIS  v.  BANNER.    (No.  302.) 

(Supreme  Court  of  Georgia.     March  1,  1917.) 

(Syllabua  by  the  Court.) 

1.  Execution  ^=144  —  Dormant  Executioit 
— Statute — Dismissai,  of  Lbvt. 

Under  the  evidence  in  this  case,  the  execu- 
tion which  the  plaintiff  was  attempting  to  en- 
force was  dormant,  not  having  been  kept  in  Ufe 
under  the  provisions  of  section  4355  of  the  Code 
of  1910;  and  the  court  did  not  err  in  dismissing 
the  levy  upon  motion  of  the  claimant. 

[Ed.   Note.— For  other  cases,  see  Ezecntion, 
Cent.  Dig.  §!  368-875.] 

(Additional  Syllabus  by  Bditorial  Staff.) 

2.  DivoBCE  €=9256— JUDOMENT— Lien— Hous- 

STEAD — INTEBEST. 

Wliere  a  fi.  fa.  was  baaed  on  a  Judgment  ren- 
dered in  a  suit  for  divorce  and  alimony,  defend- 
ant in  fl.  fa.  whose  father,  owuiDg  a  homestead 
property,  bad  died  prior  to  the  judgment,  did 
not  have  such  an  interest  in  the  homestead  prop- 
erty that  it  could  be  made  the  subject  of  a  gen- 
eral or  special  lien  at  the  time  of  filing  of  Ubet 
for  divorce,  or  such  interest  as  made  it  a  proper 
subject  for  schedule  in  the  libel,  as  defendant's 
reversionary  interest  was  subject  to  disposition 
which  his  father  might  make  by  deed  or  will. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Die.  :S  725,  726.] 

3.  DiVOBCB  «=>2S6— JUDOHXNT  I<OB  ALIICONT 

—Lien. 

A  money  Judgment  for  alimony  based  on  a 
final  verdict  of  a  jury  in  a  divorce  suit  would 
give  plaintiff  a  judgment  lien  against  any  prop- 
erty which  defendant  owned  at  date  of  the  judg- 
ment * 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  f§  725,  726.] 

4.  Divorce  <S=3258  —  Aliicont— ScHEOUun 
Property— Disposition. 

Where  property  belonging  to  defendant  at 
the  commencement  of  a  divorce  suit  against  him 
was  scheduled  then,  or  pending  the  trial,  the 
jury  under  the  express  provisions  of  Code  1910, 
I  2956,  in  passing  on  the  que.stion  of  alimony 
could  in  their  finnl  verdict  specify  the  disposition 
to  be  made  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  Si  716,  717.] 

6.  Divorce  €=>253  —  Pbopebtt  of  Parties  — 
"Scheduled  Pbopebtt." 
The  expression  "scheduled  property,"  as  used 
in  Code  1910,  {  2956,  providing  that  verdicts  of 
jury  shall  specify  the  disposition  to  be 'made 
of  scheduled  property,  refers  to  property  sched- 
uled in  a  divorce  suit  in  accordance  with  section 
2054,  which  refers  only  to  property  owned  by 
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Ac  defendant  at  the  time  of  tiie  filing  of  the 
libel  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce.  Gent, 
pig.  SS  Tie,  717.] 

Error  from  Superior  Goort,  Folton  Coun- 
ty; Geo.  U  Bell,  Judge. 

Execution  proceeding  by  A.  C.  Landls 
against  Mrs.  M.  A.  Sanner,  In  which  dalm 
was  Interposed.  Motion  by  claimant  to  dis- 
miss levy  sustained,  and  plaintiff  brings  er- 
ror.   Affirmed. 

W.  H.  Terrell  and  Anderson  &  Rountree,  all 
of  Atlanta,  for  plaintiff  In  error.  Candler, 
Thomson  ft  HlrsCb,  of  Atlanta,  for  defendant 
in  error. 

BEiCK,  J.  This  case  grows  out  of  an  Issue 
made  by  levy  upon  land  and  the  interposition 
of  a  claim  thereto.  Motion  was  made  by  the 
claimant  to  dismiss  the  levy  on  the  ground 
that  the  execution  was  dormant,  and  the 
Judge  sustained  this  motion.  To  this  Judg- 
ment the  plaintiff  excepted. 

[1]  The  court  properly  held  the  fl.  fa.  to 
be  dormant,  and  therefore  ruled  correctly  In 
dismissing  the  levy.  The  fl.  fa.  was  based  up- 
on a  Judgment  rendered  on  the  19th  day  of 
October,  1897,  In  a  suit  for  divorce  and  ali- 
mony. The  decree  rendered  in  that  case, 
after  awarding  the  custody  of  the  minor 
child  of  the  marriage  to  the  libelant,  a  cer- 
tain sum  of  money  as  permanent  alimony,  an- 
other sum  fOr  the  support  of  the  child  during 
minority,  and  another  sum  as  attom^'a  fees, 
provides  that: 

"The  sums  here  found  shall  be  a  special  lien 
on  the  property  described  in  the  petition  as  the 
property  of  said  defendant,  and  on  the  interest 
of  the  defendant  in  the  estate  of  Solomon  Lan- 
dis,  deceased,  both  being  subject  to  the  home- 
stead estate." 

[2]  The  fl.  fa.  follows  the  decree.  The 
property  levied  upon  formerly  belonged  to 
the  father  of  the  defendant  in  fl.  fa.,  Solomon 
Landls,  and  in  1869  it  was  set  apart  as  a 
homestead  to  Solomon  Landls  as  the  head  of 
a  family  consisting  of  his  wife,  Mary  A.  Lan- 
dls, and  his  minor  children,  Martha,  Mary, 
and  Thomas  M.  The  last-named  beneficiary 
is  the  defendant  in  fl.  fa.  The  homestead 
property  was  not  scheduled  In  the  divorce 
suit  when  it  was  fli^  filed,  but  was  scheduled 
in  an  amendment  to  the  libel  for  divorce. 
Solomon  Landls  died  prior  to  October  19, 
1897.  The  homestead  expired  in  1915;  the 
last  benefldary  died  at  that  time,  and  shortly 
thereafter  the  fl.  fa.  was  levied  upon  the 
property  in  controversy. 

[3-E]  The  defendant  in  fl.  fit.  did  not  have 
snch  an  interest  in  the  property  covered  by 
fbe  homestead  that  it  could  be  made  the  sub- 
ject of  a  general  Judgment  lien  or  a  special 
lien  at  the  time  of  the  filing  of  the  libel  for 
divorce;  he  did  not  have  such  Interest  in 
that  property  as  made  It  a  proper  subject 
for  sdiedule.  So  ftir  as  any  reversionary  In- 
91SJa-44 


terest  in  the  property  was  concerned,  that 
was  subject  to  any  disposition  which  the 
head  of  the  family,  SoItHnon  Landls,  might 
make  of  it  by  deed  or  by  will.  Inasmuch  as 
the  property  could  not  have  been  scheduled  at 
the  time  of  filing  the  libel  for  divorce,  we  do 
not  think  the  court  could  render  a  Judgment 
or  decree  in  the  divorce  suit  that  would  be 
a  special  Uen  upon  this  property,  or  that  the 
verdict  and  the  decree' could  make  any  dis- 
position of  the  property  under  the  provisions 
of  section  2956  of  the  Civil  Code.  Of  course, 
a  money  Judgment  for  alimony,  like  the  one 
In  the  present  case,  baaed  upon  a  final  ver- 
dict of  a  Jury  in  a  divorce  suit,  would  give 
the  plaintiff  a  Judgment  lien  against  any 
property  which  the  defendant  might  own  at 
the  date  of  the  judgment.  And  where  prop- 
erty belonging  to  the  defendant  at  the  time 
of  the  commencement  of  the  divorce  suit  wa» 
scheduled  then,  or,  under  the  Judgment  of 
the  court,  was  sdicduled  pending  the  trial. 
In  passing  upon  the  question  of  alimony  the 
Jury  in  their  final  verdict  could  specify  the 
"disposition  to  be  made  of  the  scheduled 
property."  But  this  expression,  "scheduled 
property,"  as  used  In  section  2956,  has  ref- 
erence, as  is  indicated  above,  to  property 
scheduled  in  accordance  with  the  provisions 
of  section  2954,  and  that  has  reference  only 
to  property  owned  by  the  defendant  at  the 
time  of  the  filing  of  the  libel  for  divorce. 
This  construction  of  section  2954  and  the 
two  succeeding  sections  may  be  a  very  strict 
one,  but  it  Is  proper  to  give  them  a  strict  con- 
struction; and  the  effect  of  these  sections 
should  not  be  extended  beyond  their  terms  by 
construction.  Singleton  v.  Close,  IBO  6a. 
716,  61  S.  E.  722.  The  creation  of  a  special 
lien  in  the  judgment  above  referred  to  was 
beyond  the  Jurisdiction  of  the  court,  and  such 
Judgment  did  not  have  the  effect  of  creating 
a  special  lien  according  to  the  purport  of  the 
terms  used  in  the  verdict  and  decree.  Con- 
sequently, the  verdict  and  judgment  In  the 
case  was  only  a  common-law  Judgment;  this 
is  certainly  true  as  to  strangers  to  the  suit. 
The  fl. '  fa.  based  upon  this  judgment  was 
dated  October  21,  1807,  and  was  entered  on  . 
Fulton  superior  court  execution  docket  and 
general  execution  docket,  on  October  21,  1897. 
It  had  on  it  an  entry  of  levy  on  the  land 
described  In  the  decree,  the  levy  being  dated 
November  12,  1897 ;  also,  a  levy  on  the  same 
property  dated  September  11,  1915.  Both 
levies  recited  notification  to  tenant  in  pos- 
session. The  judgment  in  this  case  amount- 
ing to  nothing  more  than  an  ordinary  com- 
mon-law Judgment,  the  fl.  fa.  based  upon  it, 
not  having  been  kept  tn  life  in  accordance 
with  the  provisions  of  section  4355  of  the 
Code  of  1910,  was  dormant,  and  the  court 
did  not  err  in  so  ruling. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent. 
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WAI>B,  Sheriff,  y.  TUBNBB  et  aL    (No.  298.) 

(Supreme  Court  of  Georgia.     March  1,  1917.) 

(Syllahvt  iy  the  Court.) 

OoNSTmmoNAi.  Law  <S=284(1)  —  Dub  Pro- 
cess OF  Law— Tax  Equaljeatton  Act. 
The  sixth  section  of  Uie  tax  equalization  act 
(Acts  1913,  p.  123),  requires  an  examinatioa  of 
the  returns  of  the  taxpayers  of  the  county  by 
the  board  of  county  tax  assessors,  and  it  is  made 
their  duty  to  assess  and  fix  the  just  and  fair 
valuation  to  be  placed  upon  the  property  to  be 
iretumed.  When  any  change  is  made  in  the  val- 
uation of  the  property  of  a  taxpayer  as  fixed  by 
him  in  his  return,  such  taxpayer  must  be  given 
notice  of  such  change.  If  the  taxpayer  is  dis- 
satisfied, he  may  demand  an  arbitration  and  have 
a  hearing  before  arbitrators  as  provided  in  the 
act.  These  arbitrators  are  required  to  render 
their  decision  is  ten  days,  or  else  the  valuation 
as  fixed  by  the  county  board  e^all  stand  affirm- 
ed and  shall  be  binding  in  the  premises.  In 
Vestel  V.  Edwards,  143  Ga,  368,  85  S.  E.  187, 
section  6  of  the  act  mentioned  above  was  at- 
tacked as  violative  of  the  due  process  clause  of 
the  Constitution,  for  the  reason,  among  others: 
"That  the  act  requires  the  arbitration  to  be 
made  within  ten  days  from  the  tdme  of  the  selec- 
tion of  the  arbitrator  of  the  tax-a-ssessors,  with- 
out making  any  allowance  for  inability  to  agree 
upon  a  third  assessor  or  arbitrator,  or  adequate 
'^ime  for  the  examination  of  properties  and  the 
ascertainment  of  their  values,  or  for  any  other 
cause  that  might  interfere  to  render  such  arbi- 
tration impossible  within  the  time  specified  in 
the  act."  It  was  held  that  this  part  of  the  act 
was  not  obnoxious  to  the  due  process  clnuse  of 
the  Constitution  of  this  st(\te  or  of  the  United 
States.  The  principle  of  the  decision  announced 
in  that  case  is  controlling,  and  It  was  erroneous 
to  grant  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al lAW,  Cent  Dig.  I  896.] 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  for  injunction  by  H.  Turner  and 
others,  executors,  against  3.  P.  Wade,  Sber- 
itf.  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Rerersed. 

Bennet  &  Harrell,  of  Quitman,  for  plain- 
tiff in  error.  Little,  Powell,  Smith  &  Gold- 
stein, of  Atlanta,  for  defendants  In  error. 

PER  CURIAM.  Judgment  reversed.  AU 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent 

(146  Ga.  <19) 

VINCENT  T.  STATE.     (No.  805.) 
(Supreme  Court  of  Georgia.    March  13,  1917.) 

(Svttotm*  by  the  Court.) 

1.  OnnnNAL  Law  «=»814(17)  —  Tual  —  Is- 

STBUOTION— ClSCVMSTANTIAL  BVIDBNOB. 

Where  the  state  offers  direct  and  circum- 
stantial evidence  that  the  defendant  committed 
the  crime,  and  where  one  of  the  contentions  of 
the  defendant  was  that  another  person  commit- 
ted the  crime,  and  he  offers  circumstantial  evi- 
dence tending  to  support  such  contrition,  it  is 
not  error  to  omit  to  charge  on  the  rule  respect- 
ing circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i§  1883,  1979.] 

2.  StJFFICIKNCT   OF  EVIDBNCK. 

The  evidence  supports  the  verdict. 


Error  from  Superior  Court,  Oconee  Coiin- 
ty;    C.  H.  Brand,  Judge. 

FaMn  Vincent  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

See,  ahso,  145  Ga.  293,  89  S.  E.  203. 

Wolver  M.  Smith  and  Thomas  &  Thomas, 
all  of  Athens,  and  R.  R.  Burger,  of  Watklns- 
vllle,  for  plaintiff  In  error.  John  B.  Gamble, 
Sol.  (Jen.,  of  Athena,  CUfCord  Walker,  Atty. 
Gen.,  and  Mark  Boldlng,  of  Atlanta,  for  the 
State. 

HILL,  3.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  O.  J.,  absent 


McKINNEY  T.  POWELL. 
(Supreme  C!ourt  of  Georgia.     ] 


(146  Qa.  GG9) 
(Na  280.) 
'eb.  24,  1917.) 


(Syllahu*  hy  the  Court.) 

\.  EXECDTOHS  AND  Adminibtkatobs  ®=>43S(5) 

— Surr— Necessabt  Parties— Legatee. 
A  testator  devised  to  his  executors  his  es- 
tate charged  with  the  payment  of  an  annuity 
and  special  legacies,  with  remainder  to  certain 
legatees.  His  widow  was  an  annuitant  under 
the  will.'  She  also  claimed  a  large  amount  from 
the  estate  by  reason  of  the  testator  having  used 
her  property  in  the  accumulation  of  his  estate, 
and  brought  suit  against  the  executors  of  her 
husband  to  recover  that  amount.  This  court 
held  her  petition  set  out  a  cause  of  action. 
Rucker  v.  Maddox,  114  Ga.  890,  41  S.  E.  68.  In 
that  litigation  a  settlement  was  effected,  by  the 
terms  of  which  she  accepted  certain  property  in 
settlement  of  her  claim  and  her  annuity,  and  this 
settlement  was  duly  approved  and  made  the  de- 
cree of  the  court.  Pursuant  to  the  decree  the 
executors  conveyed  by  deed  to  the  widow  of 
tlie  testator  certain  property  which  by  the  terms 
of  the  decree  was  to  be  taJcen  by  the  vridow  in 
full  settlement  of  all  her  claims,  as  annuitant 
or  otherwise,  in  the  estate  of  her  husband.  Aft- 
erwards, upon  the  death  of  the  widow,  a  legatee 
under  tiie  will  of  her  husband  brought  suit 
against  the  administrator  cum  testamento  an- 
nexe on  the  estate  of  the  widow,  to  recover  one- 
twentieth  of  the  property  conveyed  to  her  in  vir- 
tue of  the  decree,  because  of  the  devise  to  him 
of  one-twentieth  interest  in  the  estate  of  the 
widow's  husband,  subject  to  the  charges  and  an- 
nuities placed  thereon  in  his  will.     Held: 

That  the  decree  in  the  case  between  the  widow 
and  the  executor  of  her  deceased  husband  was 
not  void  because  the  legatee  who  had  an  equita- 
ble interest  in  the  property  of  the  widow's  hus- 
band was  net  a  party. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  |  1772.] 

2.  EXECCTORS     AKD     AnUINISTRATOBS     €=>438 

(11),  453(4)— AcnoN— Decree— Parties. 
That  such  decree  transferred  the  propoty 
therein  decreed  to  the  vndow,  unless  set  aside  for 
fraud;    and  in  such  a  case  the  personal  rep- 
resentative of  the  estate  is  a  necessary  party. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  K  1784,  1897-1908.] 

3.  Dbihtbrer. 

The  demurrer  should  have  been  sustained. 

4.  Other  Quxstionb. 

Under  this  view  it  Is  unnecessary  to  de- 
cide other  questions  in  the  record. 

Error  from  Superior  Ciourt  Fulton  (Dounty ; 
J.  T.  Pendleton,  Judge. 

Suit  by  J.  J.  Powell  against  C  D.  Mc- 
Klnney,  administrator  cum  testamento  en- 
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nexo.    Jndgment  for  phdntlff,  and  defendant 
brings  error.    Reversed. 

W.  M.  Johnson,  of  Gainesville,  and  Green, 
Tllson  &  McEloney,  of  Atlanta,  for  plain- 
tiff In  error.  H.  H.  Dean,  of  Gainesville,  for 
defendant  In  error. 

PER  CITRIAM.  Jodgment  reversed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent. 

(XK  Qa.  536) 

FLYNT  T.  COLLET  et  aL    (No.  284.) 
(Supreme  Court  of  Georgia.     Feb.  24,  1917.) 

^fivBabti*  6v  the  Court.) 

OAKCaeiXATION    of  iKSTBtrMENTS   «=>50— OoN- 
BPIBAOT  TO  DBrBAUD— EVIDENOK. 

The  evidence  in  this  case,  taken  as  a  whole, 
induding  the  signing  of  the  will  as  well  as  the 
deeds,  was  sufficient  to  carry  the  case  to  the 
jury  to  determine  whether  or  not  there  was  a 
conspiracy,  as  alleged,  on  the  part  of  the  de- 
fendants to  defraud  the  plaintiff  of  her  property. 
The  court  erred  ia  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Cancelation 
of  Instruments,  Cent.  Dig.  SS  105,  106.] 

Exceptions  from  Superior  Court,  Lanrens 
County;  J.  L.  Kent,  Judge. 

Suit  In  equity  by  Mary  M.  Colley,  contin- 
ued after  her  death  by  R.  D.  Flynt,  her  ad- 
ministrator, against  W.  F.  Colley  and  wife 
and  Frank  J.  Colley  and  wife.  Settled  as 
to  W.  F,  Colley  and  wife,  and  Judgment  of 
nonsuit  granted  <m  motion  of  the  other  de- 
fendants, and  plalntur  excepts.    Reversed. 

Ira  S.  Chappell  and  Davis  &  Mew,  all  of 
Dublin,  for  plaintiff.  W.  C.  Davis,  of  Dub- 
lin, for  defendants. 

PBR  CURIAM.  Mary  M.  Colley  filed  ber 
equitable  petition  against  W.  F.  Colley,  his 
wU6,  Elizabeth  H.  Colley.  and  Frank  3.  Col- 
ley. and  his  wife,  Minnie  L.  Colley,  seeking 
injunction  and- cancellation  of  certain  deeds. 
Subsequently  to  the  filing  of  the  suit  the 
plaintiff  died,  and  her  administrator,  R.  D. 
Flynt,  was  made  a  party  plaintiff  in  her 
stead.  Before  the  trial  the  case  as  to  W.  F. 
Colley  and  his  wife  was  settled.  Upon  the 
trial,  after  the  plaintiff  bad  Introduced  evi- 
dence and  closed,  the  defendants  moved  for 
a  nonsuit,  which  -was  granted,  and  the  plain- 
tiff excepted. 

The  evidence  was  in  snbetance  as  follows: 
The  plaintiff  was  a  feeble  and  illiterate  wo- 
man of  70-odd  years  of  age,  and  unable  to 
sign  her  name.  She  was  possessed  In  her 
own  il^t  of  two  dty  lots,  with  houses  there- 
on, in  one  of  which  she  resided.  The  other 
she  rented,  and  lived  upon  that  income  as  her 
only  support  Her  husband  died,,  leaving 
three  children  by  a  former  marriage.  The 
plaintiff  has  no  children.  Soon  after  the 
death  of  her  husband,  one  of  her  stepsons, 
withont  any  knowledge  on  the  part  of  the 
plaintiff,  had  a  will  prepared  for  her  to  sign, 


and  brought  witnesses,  and,  after  some- 
changes,  induced  her  to  sign  it,  leaving  her 
property  involved  in  this  suit  to  her  stepsons, 
one  of  whom  is  a  defendant  in  this  case. 
However,  It  appears  that  there  Is  no  claiuk 
made  under  this  will.  Shortly  afterwards, 
the  other  st^>6on  called  ber  into  his  office 
and  requested  her  to  sign  a  paper,  having 
secured  the  necessary  subscribing  witnesses, 
one  being  a  notary  public.  The  son  stated 
in  the  presence  of  the  plaintiff  that  the  paper 
she  was  to  sign  was  a  power  of  attorney  for 
the  purpose  of  authorizing  him  to  transact 
her  business  oa  account  of  her  age  and  fee- 
ble condition.  Khe  signed  two  deeds  convey- 
ing one  house  and  lot  to  the  wife  of  one  of 
the  stepsons,  and  the  other  house  and  lot  to 
the  wife  of  the  other  stepson.  One  stepson 
moved  Into  the  house  occupied  by  the  plain- 
tiff, and  the  other  stepson  denranded  rent  of 
the  tenant  occupying  the  other  house.  The 
plaintiff  had  no  knowledge  of  having  signed 
deeds  to  her  property  until  she  was  noti- 
fied by  the  tenant  that  he  had  been  requested 
to  pay  the  rent  by  the  grantee  In  the  deed 
covering  the  premises.  The  plaintiff  said, 
"If  I  had  known  they  were  deeds,  I  would 
not  have  signed  them."  The  plaintiff  then 
filed  an  equitable  petition  to  have  these  deeds 
set  aside,  on  account  of  fraud.  On  cross-ex- 
amination the  plaintiff  said,  among  other 
things: 

"Frank  Colley  nor  his  wife  ever  did  anythinr 
to  induce  me  to  sign  any  will  or  any  deed.  They 
never  used  any  fraud  to  get  me  to  do  it.  I  know 
of  no  conspiracy  entered  into  to  get  me  to  do- 
it. It  was  an  advantage  over  me.  I  think  they 
had  something  to  do  with  it" 

Judgment  reversed.  A]  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent 

""^^"^  (173  N.  C.  100> 

LEWIS  et  al.  v.  MAT  et  al    (No.  177.) 

(Supreme  Court  of  North  Carolina.    March  7, 
1W7.) 

1.  Contracts  «=>147(3)—CoN8TBnoTioN— In- 
tention OP  Parties  —  Con  STBuiNo  Entirb 
Instbdmknt. 

The  intent  of  the  parties  to  a  written  con- 
tract should  be  gathered  from  the  entire  instru- 
ment, giving  each  part  its  legitimate  effect 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §S  730,  743.] 

2.  Dbahts  $=949— Contracts— Covpbnsatiok 
—Drainage  Enqineebino  SEsvicEa 

Where  engineers  contracted  to  perfonu 
drainage  services  for  a  sum  payable  from  drain- 
age bonds,  but  for  a  smaller  amount,  for  serv- 
ices including  their  preliminary  report  payable 
from  the  drainage  petitioners'  bond  if  the  pro- 
ceedings were  dismissed,  the  larger  sum  cannot 
be  recovered,  although  services  additional  to  the 
preliminary  report  were  performed  before  dis- 
missal. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent.. 
Dig.  i  59.] 

3.  Appeal  and  Ebbob  «=>878(1)— NxcESarrr 
of  Decision. 

Where  drainage  engineers  secured  a  Judg- 
ment, including  the  reasonable  value  for  serv- 
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icea  perfMtncd  after  a  preliminary  report,  and 
the  opposing  parties  did  not  appeal,  tlie  correct- 
ness of  including  such  item  need  not  be  deter- 
mined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3573,  3574.) 

4.  Afpkai,  and  Ebbob  €=»1022(2)— BsnEBEE'B 
Findings  —  -CoNCLnsiVBRKSS   Arrsa   Ap> 

PEOVAI,. 

A  referee's  findings  of  fact,  confirmed  by  the 
court  below  upon  some  evidence,  will  not  be  re- 
■viewed. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4015.] 

Appeal  from  Superior  Court,  Pitt  County; 
Whedbee,  Judge. 

Special  drainage  proceedings  by  B.  M.  Lew- 
Is  and  others  against  Ida  May  and  others. 
From  a  judgment  against  the  plaintiffs  and 
their  sureties,  the  Brett  Engineering  &  Con- 
tracting Company  appeals.   Affirmed. 

The  proceeding  was  brought  for  the  pur- 
pose of  establishing  a  drainage  district,  and 
on  April  7,  1914,  a  petition  was  filed  before 
the  clerk  for  the  establishment  of  such  a  dis- 
trict along  Little  Contentnea  creek.  On  July 
13, 1914,  a  petition  was  filed  by  certain  land- 
owners, asking  that  additional  territory 
along  Middle  Swamp  be  added,  and  on  July 
2,  1914,  a  petition  was  filed,  asking  that  ad- 
'  ditlonal  territory  along  Sandy  run  be  In- 
cluded. Process  has  been  duly  served  on  all 
the  defendants.  At  the  hearing  of  the  origi- 
nal petition,  May  12,  1914,  an  order  was  en- 
tered appointing  viewers,  among  whom  was 
A.  S.  Goss,  a  dni  engineer  and  drainage 
engineer.  A  like  order  was  entered  upon  the 
filing  of  the  petitions  for  the  Inclusion  of  ad- 
ditional territory.  From  time  to  time  the 
viewers  filed  retiuests  for  extensions  of  time 
under  the  statute,  and  finally  the  preliminary 
report  was  filed,  as  to  the  whole  territory 
described  in  the  various  petitions,  on  the 
22d  day  of  August,  1914,  and  proper  orders 
were  made  for  a  bearing  thereon,  proper  no- 
tices given,  and  affidavits  made  as  to  the  giv- 
ing of  the  notices;  protests  of  various  parties 
were  heard,  and  on  the  12th  day  of  Septem- 
ber, 1914,  the  date  fixed  therefor,  the  prelim- 
inary report  was  heard  and  passed  on  by  the 
clerk,  and,  aftfer  finding  the  facts  as  required 
by  the  statute,  Pitt  County  drainage  district 
No.  1,  was  established,  and  under  another 
order,  entered  on  the  same  date,  the  prelim- 
inary report  was  referred  back  to  the  board 
of  viewers  to  make  to  the  court  a  complete 
report,  maps  or  surveys,  plans,  specifications, 
etc.,  on  or  before  the  12th  day  of  October, 
1014.  Xiie  record  will  disclose  that  the  pro- 
ceedings were  correctly  and  properly  con- 
ducted, and  In  accordance  with  the  statute. 
On  the  12th  day  of  October,  1914,  the  final  re- 
port of  the  board  of  viewers  was  filed  In  ac- 
cordance with  the  statute,  and  attached 
thereto  were  a  schedule  of  the  landowners, 
acreage,  classifications,  etc.,  and  maps  and 
profiles,  as  required  by  the  statute. 
Objections  were  filed  by  persons  Included 


in  the  district,  and  heard,  as  appears  from 
the  record,  none  of  which  however  has  any- 
thing to  do  with  this  controversy.  The  bear- 
ing of  the  final  report  was  continued  from 
time  to  time  by  regular  orders  entered  In 
the  cause,  all  of  which  appear  In  the  record, 
until  the  26th  day  of  January,  1915,  when  a 
final  Judgment  was  entered  Ln  the  case,  dis- 
missing the  same.  Thereafter  the  Brett  En- 
gineering &  Contracting  Company,  as  as- 
signee of  A.  S.  Goss,  filed  Its  claim  before  the 
clerk  of  the  court'  for  the  sum  of  $3350  for 
services,  and  moved  that  the  petitioners  and 
their  bondsmen  be  taxed  with  said  amount. 
To  this  motion  the  petitioners  filed  an  an- 
swer, and  the  clerk  of  the  court,  on  April  30, 
1915,  signed  a  Judgment  denying  the  motion 
and  dismissing  same,  to  which  the  Brett  En- 
gtueerlng  &  Contracting  Company  excepted 
and  appealed.  At  the  August  term,  1915,  of 
the  superior  court,  Judge  Bond  presiding, 
upon  motion  of  the  Brett  Engineering  &  Con- 
tracting Company,  the  Judgment  of  the  clerk 
upon  the  motion  of  the  Engineering  Com- 
pany, was  reversed,  and  all  matters  in  con- 
troversy referred  to  J.  D,  Qrlmes;  this  ref- 
erence being  ordered  on  motion  of  said  com- 
pany. Mr.  Grimes  heard  the  matter  and  ren- 
dered his  report,  stating  his  findings  of  fact 
and  conclusions  of  law,  which  was  confirmed 
by  Judge  Whedbee,  at  May  term,  1916,  of 
the  superior  court,  after  overruling  excep- 
tions to  said  report  filed  by  the  Brett  En- 
gineering &  Contracting  Company. 

As  the  decision  of  the  case  turns  upon  the 
construction  of  the  contract  between  the  Brett 
Engineering  Company  and  B.  M.  Lewis  and 
McD.  Horton,  and  a  similar  contract  be- 
tween that  company  and  R.  L.  Davis,  It  will 
be  necessary  to  a  proper  understanding  of 
the  matter  that  one  of  those  contracts,  with 
identical  terms,  be  set  forth,  as  follows: 

"For  that  portion  of  the  Pitt  County  drain- 
age district  lying  along  Little  Contentnea  creek 
and  extending  from  about  Beaver  Dam  hole  to 
about  Adam's  Bridge,  we  propose  to  act  aa  en- 
gineer, make  all  necessary  surveys,  prepare 
plans,  estimates,  etc.,  for  the  sum  of  fifteen  hun- 
dred (|1,500)  dollars ;  this  $1,500  to  be  paid  out 
of  the  first  proceeds  from  the  sale.  In  case  the 
action  to  establish  the  drainage  district  is  dis- 
missed by  the  clerk  of  the  court,  our  fee  for  the 
services  rendered,  up  to  and  including  the  prp- 
liminary  report,  will  be  $400,  to  be  paid  in  rash 
out  of  the  bond  of  the  petitioners,  within  30 
days  after  dismissal  by  the  -court. 

The  proposal  of  the  Engineering  Company 
was  accepted  by  the  parties,  B.  M.  Lewis  and 
McD.  Horton,  and  constitutes  their  contract, 
and  the  other  proposal  was  likewise  accepted 
by  B.  li.  Davis,  and  this  forms  his  contract 
The  reference  was  ordered  at  the  request  of 
the  Brett  Engineering  Company,  with  the 
consent  ef  the  other  parties,  and  provides 
that  the  findings  of  fact  shall  be  conclusive. 
The  court  entered  Judgment,  upon  the  ref- 
eree's report,  against  the  plaintiffs  and  their 
sureties  for  the  sums  set  forth  therein,  and 
the    Brett    E<ngineerlng    Company,    claiming 
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that  It  )B  entitled  to  a  larger  amount  under 
its  contracts,  appealed  to  this  court 

H.  G.  Connor,  Jr.,  of  WUsoni  and  Skinner 
&  Cooper,  of  Greenville,  for  appellant.  P. 
G.  James  &  Son,  of  Greenville,  for  appel- 
lees. 

WAIiE^EB.  J.  (after  stating  the  facts  as 
above).  [1-S]  The  decisive  question  in  this 
case  Is:  What  is  the  meaning  of  the  contract? 
The  object  of  all  rales  of  interpretation  is  to 
arrive  at  the  intention  of  the  parties,  and 
where  the  terms  of  the  agreement  have  been 
reduced  to  writing,  so  that  there  is  no  dis- 
pute as  to  what  they  are,  and  they  are  so 
framed  as  to  admit  of  construction,  the  in- 
tent must  be  gathered  from  a  consideration 
of  the  entire  instrument ;  the  problem  being, 
not  what  any  part  of  the  contract,  taken 
separately,  may  mean,  but  what  is  the  mean- 
ing of  the  contract  when  every  part  is  given 
its  legitimate  efTect?  Railroad  Co.  v.  RaU- 
road  Co.,  147  N.  O.  382,  61  S.  B.  185,  23  L. 
R.  A.  (N.  S.)  223,  125  Am.  St.  Rep.  550,  15 
Ann.  Cas.  363;  Simmons  v.  Groom,  167  N. 
C.  271,  83  S.  B.  471;  Spencer  v.  Jones,  168 
N.  C.  291,  84  S.  B.  261.  We  do  not  think 
that  there  is  other  than  one  meaning  to  be 
deduced  from  the  words  of  this  contract, 
which  is  that  it  was  intended  to  provide  for 
two  contingencies.  The  first  was  that  the 
proceeding  should  be  conducted  to  its  end, 
as  contemplated  by  the  statute,  so  that  the 
drainage  district  would  be  fully  established 
and  the  proceeding  terminated  In  a  final  ad- 
judication, or  decree  of  confirmation,  upon 
which  depended  the  issuance  of  the  bonds. 
If  tills  event  occurred,  the  Engineering  Com- 
pany should  receive  $1,500  for  its  services, 
under  the  Lewis  and  Horton  contract  and 
$900  under  the  R.  D.  Davis  contract  The 
second  contingency  was  that  the  proceeding 
might  stop  short  of  a  final  decree,  by  a  dis- 
missal, in  which  event  it  was  provided  that 
petitioners  and  their  sureties  would  be  bound 
to  pay  the  sum  of  $400  (or  $250  by  the  other 
contract)  within  the  time  specified,  for  serv- 
ices rendered  up  to  and  including  the  prelim- 
inary report.  The  Engineering  Company  as- 
sumed the  risk  of  the  proceeding  being  stop- 
ped before  reaching  its  final  stage,  when  the 
bonds  would  be  issued.  It  seems  evidently 
to  have  been  the  purpose  that  the  $1,500  and 
$900  should  be  paid  out  of  "the  first  pro- 
ceeds from  the  sale  of  drainage  bonds,"  and 
not  by  the  petitioners. 

The  learned  counsel,  who  argued  the  case 
so  well  in  this  court  for  the  Engineering 
Company,  suggested  that  the  requirement 
that  the  first  payment  should  come  out  of 
the  bonds  is  not  conclusive  as  to  the  intent, 
and  this  may  be  so,  and  we  are  so  treating 
it;  but  it  is  the  strongest  kind  of  evidence 
as  to  what  was  the  true  meaning  of  the 
parties.  The  proposal  was  that  the  company, 
or  Its  assignor,  would  do  the  whole  work 
for  the  specified  amount  and  rely  for  com- 
pensation on  the  proceeds  of  the  sale  of 


bonds,  and  this  offer  was  acc^ted  by  the 
petitioners.  Tills  part  of  the  contract  was 
clearly  intended  to  exclude  the  idea  of  any 
personal  responsibility  of  the  petitioners  for 
so  large  an  amount  and  there  was  no  good 
reason  why  they  should  assume  it  If  the 
event — ^upon  the  happening  of  which  it  was 
provided  that  the  money  should  be  paid,  and 
in  a  particular  way-— had  taken  place,  the 
money  would  have  been  paid  out  of  the  fund 
designated  for  that  purpose.  But  it  failed 
to  occur,  because  the  proceedings  were  dis- 
missed, and  the  other  event  had  happened, 
which  fixed  the  liability  of  the  petitioijiers 
at  the  smaller  sums,  or  $400  and  $250.  If 
the  enterprise  succeeded  throughout  as  de- 
signed at  the  beginning  of  it  the  district 
would  take  the  burden  of  paying  for  the 
work  out  of  its  bonds;  but  if  it  failed,  by 
reason  of  a  dismissal  and  before  the  final 
conclusion  of  the  matter,  the  petitioners 
thought  it  ffeir,  as  there  was  no  other  way  of 
payment,  that  they  should  undertake  to  pay 
for  the  preliminary  work,  and  this  is  all 
of  their  obligation,  in  this  view  of  the  case. 
Whether  the  petitioners  were  liable  for  the 
reasonable  value  of  the  services  performed 
after  the  preliminary  report  was  filed  we 
need  not  decide,  as  the  company  has  received 
a  Judgment  upon  the  theory  that  it  was  so 
entitled  to  recover,  and  the  petitioners  have 
not  appealed. 

The  terms  of  the  contract  are  broadly  stat- 
ed, viz.  "In  case  the  action  to  establish  the 
drainage  district  is  dismissed  by  the  clerk  oJ 
the  court,"  the  $400  (and  $250  in  the  second 
contract)  should  be  paid  "out  of  the  bond 
of  the  petitioners,"  while  in  the  other  or 
first  event  named  the  $1,500  (and  $900  in  the 
other  contract)  should  be  paid  "out  of  the 
first  proceeds  from  the  sale  of  drainage 
bonds."  When  we  compare,  or  contrast,  the 
two  clauses,  it  appears  clearly,  we  think, 
that  the  method  of  payment  was  intended  to 
indicate  who  should  be  liable  for  the  different 
amounts.  The  iise  of  the  word  "dismissed," 
without  qualification  and  in  a  general  sense, 
shows  that  dismissal  of  any  kind  was  intend- 
ed. In  other  words,  if  the  proceedings  failed 
of  their  purpose,  and  were  dismissed  for  any 
cause,  the  petitioners  should  pay  $400  (and 
$250)  and  their  bondsmen  should  be  liable 
with  them.  The  proceedings  were  dismissed, 
and  there  has  been  no  reversal  of  that  Judg- 
ment. If  it  was  erroneous  in  law,  it  could 
be  attacked  only  by  an  appeal ;  and,  if  irreg- 
ularly entered,  by  a  motion  to  set  it  aside. 
It  is  not  contended  that  it  was  void,  so  that 
it  can  be  assailed  collaterally.  When  the 
clerk  denied  the  motion  of  the  Engineerihg 
Company  to  tax  petitioners  and  their  sure- 
ties with  the  amount  of  their  claim  ($3,350), 
his  Judgment  was  reversed,  and  the  order 
of  reference  made.  This  had  nothing  to  do 
with  the  prior  dismissal  of  the  proceedings, 
but  supervened,  and  was  based  upon  the 
Judgment  of  dismissal. 

[4]  The  appellant  has, excepted  .to  the  ref  ip. 
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eree's  findings  of  fact,  but  tbey  have  been 
approved  and  confirmed  by  the  judge  npon 
evidence,  and  we  do  not,  in  such  case,  re- 
view the  finding.  Cooper  v.  Mlddleton,  M 
N.  0.  86;  Harris  v.  Smith,  144  N.  0.  440. 
57  S.  E.  122;  McCuUers  v.  Cheatham,  163 
N.  C.  63,  79  S.  B.  306.  Besides,  the  order  of 
reference  was  by  consent  and  at  appellant's 
request,  and  It  was  stated  therein  tiiat  the 
findings  of  fact  should  be  conclusive. 

In  discussing  the  case,  we  have  not  re- 
ferred specifically  to  the  contract  for  the 
drainage  of  District  No.  1  along  Middle 
Swamp;  but  the  contracts  are  all  alike  in 
substance,  and  we  selected  the  two  contracts 
first  mentioned  In  the  case.  The  same  rea- 
soning extends  to  all  of  them,  and  our  con- 
clusion as  to  each  is  therefore  the  same. 

There  are  numerous  exceptions,  and  assign- 
ments of  error;  but  we  need  not  refer  to 
any  but  those  already  considered.  The  main 
question  In  the  case  involves  the  construc- 
tion of  the  contract,  and  a  decision  as  to 
this  BuflBciently  covers  the  case.  We  have 
kept  within  the  limits  of  the  appellant's 
brief,  as  we  are  required  to  do  by  the  rule 
of  this  court  The  statutes  relating  to  the 
subject  of  drainage  have  been  kept  held  con- 
stantly in  view,  but  we  do  not  think  that  any 
of  their  provisions  should  Induce  as  to  give 
a  dltterent  meaning  to  the  contract 

Affirmed. 


(173  N.  c.  93) 

ALLEN  V.  GOODING. 


(No.  171.) 


(Supreme  Court  of  North  Carolina.    March  7, 
1917.) 

1.  LiMITATTON  OF  ACTIOKS  €=»103(1)— COMPU- 
TATION OF  Time.  , 

ActicHi  upon  contract  of  partners  to  ac- 
quire land,  under  which  the  land  was  taken  in 
the  name  of  one  partner,  who  refused  to  con- 
vey to  the  other,  held  not  barred  by  the  statute 
of  limitations. 

lEi.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {$  600,  S06,  509.] 

2.  Trusts  €=9214  —  Pabol  Tbusts  —  Bn- 
FOBCKABiLiTT— Trust  in  Lands. 

A  parol  trust  to  convey  lands,  created  un- 
deo:  a  partnership  agreement  by  which  one  part- 
ner secured  title  in  the  other's  name  and  the 
Other  agreed  to  give  him  a  half  interest,  is  en- 
forceable. 

[Ed.  Note. — For  other  cases,  see  Knsts,  Cent 
Dig.  i  141.] 

3.  Trusts  ®=>92%  —  Parol  Tbustb  —  Ew- 

FOBCEABILITY— ^UST    IN    LiANOS. 

While,  after  delivery  of  deed,  the  grantor 
cannot  allege  an  oral  trust  against  the  gran- 
tee, the  rule  does  not  apply  as  against  one 
member  of  a  partnership,  who  under  agreement 
with  the  other  secured  deeds  to  land  in  the 
letter's  name. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  g  141.1 

Appeal  from  Superior  Court,  Carteret 
County;   Lyon,  Judge. 

Suit  by  W.  D.  Allen  against  T.  T.  Gooding. 
Decree  for  plaintiff,  and  defendant  appeals. 
No  error. 


Moore  &  Dnnn,  of  Newborn,  for  appellant 
D.  L.  Ward,  of  Newbem,  Abemethy  &  Davis, 
of  Beaufort  and  R.  E.  Wbitehurst  of  New- 
bem, for  appellee. 

CLARK,  C.  J.  The  plaintiff  and  defendant 
had  been  engaged  for  some  time  in  business, 
trading  as  partners,  when  in  1910  or  1911 
the  plaintiff  informed  the  defendant  that  he 
had  discovered  some  prc^erty  owned  by  non- 
residents. Defendant  said  to  the  plaintiff 
that  he  bad  already  tried'  to  buy  it  but  bad 
been  unable  to  do  so.  Finally  they  agreed, 
after  discussion,  to  buy  it  jointly,  and  the 
plaintiff  was  to  have  one-half  interest  in  the 
land  if  he  would  procure  the  title  thereto, 
and  pursuant  to  this  agreement  the  plaintiff 
at  his  own  cost  went  to  Alabama  in  May, 
1911,  and  located  the  heirs  for  the  two  tracts 
of  land.  He  ascertained  at  what  price  the 
land  could  be  bought  but  not  having  sufiS- 
dent  money,  he  returned  to  this  state  and 
reported  to  the  defendant,  giving  him  the 
family  history,  showing  the  heirs  to  whom 
the  property  belonged.  It  was  then  agreed 
that  they  would  buy  the  Abner  Neal  tract 
and  the  Jones  or  Borden  tract,  and  In  pursu- 
ance of  snch  agreement  the  plaintiff  return- 
ed to  Alabama  in  June,  1911.  Just  before 
going  be  received  from  the  defendant  two 
deeds,  to  be  executed  by  the  Borden  heirs, 
in  which  the  defendant  alone  was  named  as 
grantee,  but  with  them  was  a  note  from  the 
defendant  saying:  "Tou  take  the  deeds  in 
my  name,  and  I  will  deed  you  your  half 
when  you  come  back  home."  With-  these 
deeds  and  letter  there  was  a  check  for  $200, 
in  part  payment  of  expenses,  and  the  pur- 
chase price.  Pursuant  to  the  agreement  the 
plaintiff  went  to  Alabama  and  had  these 
deeds  executed,  and  further  in  pursuance 
of  the  understanding  and  agreement  that  the 
defendant  would  convey  plaintiff's  one-half 
interest  secured  options  on  the  other  tract 
of  land,  as  he  alleges. 

On  his  return  the  plaintiff  delivered  to  the 
defendant  the  deeds  and  the  options.  Later, 
finding  that  the  deeds  executed  upon  these 
options  had  been  taken  in  the  defendant's 
name  alone,  he  spoke  to  the  defendant  of 
the  matter,  who  stated  to  him  that  he  would 
make  him  a  deed  for  his  one-half  interest 
as  soon  as  the  pending  lawsuit  between  the 
Defiance  Box  Company  and  himself  had  been 
determined,  and  to  all  subsequent  requests 
that  the  defendant  should  execute  a  convey- 
ance of  one-half  the  land  the  defendant  bad 
always  replied:  "Wait  untU  the  suit  with 
the  Defiance  Box  Company  is  settled."  That 
suit  was  settled  in  January,  1915,  and  the 
defendant  then  said  that  he  would  make  the 
conveyance  as  soon  as  the  controversy  with 
the  Roper  Lumber  Company  and  himself 
was  settled. 

After  this  and  other  controversies  were 
settled,  the  defendant  still  delaying  to  make 
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the  agreed  conyeyance,  the  plaintiff  brought 
this  action  to  enforce  the  trust,  and  to  com- 
pel defendant  to  execute  conveyance  for  one- 
half  Interest  In  the  land,  aa  per  the  written 
agreement  as  to  the  Borden  land  above  refer- 
red to  and  the  oral  agreement  as  to  the 
other  tract  It  Is  In  evidence  that  the  con- 
sideration agreed  upon  had  been  paid,  and 
that  the  plaintiff  had  spent  time  and  trouble 
in  procuring  the  deeds  and  options  under 
the  agreement.  The  defendant  disputed  the 
allegations  of  fact  to  some  extent,  but  the 
Jury  have  found  that: 

"The  defendant  agreed  with  the  plaintiff  to 
join  with  him  in  buying  the  lands  described  in 
the  complaint  for  their  joint  benefit  and  to  take 
the  title  to  the  same,  one-half  interest  therein 
each  for  the  plaintiff  and  defendant,  as  alleged 
in  the  complaint,  but  that  the  defendant  there- 
after cansed  the  title  to  said  land  to  be  made 
to  himself,  and  refused  to  convey  any  part  there- 
of to  the  plaintiff." 

This  was  a  matter  ot  fact  upon  the  evi- 
dence. 

[1  ]  The  jury  also  found,  under  the  instruc- 
tions of  the  court,  that  the  plaintiff's  cause 
of  action  was  not  barred  by  the  statute  of 
limitations,  which  was  correct. 

[2]  There  is  scarcely  need  for  any  discus- 
sion as  to  the  Borden  land,  as  to  which  the 
written  agreement  was  In  testimony;  but 
the  defendant  earnestly  insists  that  he  can- 
not be  forced  to  execute  the  trust  as  to  the 
Abner  Neal  tract  It  is  well  settled  In  this 
state  that  such  trust  Is  enforceable,  even 
though  there  was  no  writing  concerning  such 
agreement,  and  there  are  facts  and  circum- 
stances here  which  justified  the  jury  In  find- 
ing with  the  plaintiff  as  to  the  oral  agree- 
ment in  regard  to  the  Neal  tract.  Owens  v. 
WUliams,  130  N.  O.  168,  41  S.  E.  98;  Oobb 
v.  Edwards,  U7  N.  C.  252,  23  S.  B.  241; 
Shields  V.  Whltaker,  82  N.  O.  522. 

In  Avery  v.  Stewart  136  N.  C.  435,  48  S. 
B.  778,  68  Ia  R.  A.  776,  Walker,  J.,  says: 

"More  accurately  considered,  construotive 
trusts  have  no  element  of  fraud  in  them;  but 
the  court  merely  uses  the  machinery  of  a  trust 
for  the  purpose  of  affording  redress  in  cases  of 
frand  and  of  working  out  the  equity  of  the  com- 
plainant The  party  guilty  of  the  fraud  is  said 
in  such  cases  to  be  a  trustee  ex  maleficio,  and 
will  be  decreed  to  hold  the  legal  title  for  the 
use  and  benefit  of  the  injured  party,  and  to  con- 
vey the  same  when  necessary  tor  his  protec- 
tion, as  when  one  has  acQuirad  the  le^al  title 
to  property  by  unfair  means.  The  jurisdiction 
is  exercised  distinctly  upon  the  (^ound  of  the 
fraud  practiced  by  the  party  against  whom  re- 
lief is  prayed"— citing  Bispham,  Equity,  125, 
126,  148;  Wood  v.  Cherry,  73  N.  0. 110. 

Such  ^usts  are,  of  course,  not  affected  by 
the  statute  of  frauds.  Gorrell  v.  Alspaugh, 
120  N.  C.  362,  27  8.  B.  85. 

"Where  one  party  has  by  his  promise  to  buy, 
hold,  or  dispose  of  real  property  for  the  benefit 
of  another  induced  action  or  forbearance  by  re- 
liance upon  such  promise,  it  would  be  a  fraud 
that  the  promise  should  not  be  enforced,"  Bis- 
pham on  Bquity,  {  218. 

In  Glass  v.  Hulbert,  102  Mass.  39,  3  Am. 
Rep.  418,  It  Is  said: 


"Where  a  party  acquires  property  bv  con- 
veyance  or  devise,  secured  to  himself  under  as- 
surances that  he  will  transfer  the  property  to, 
or  hold  and  appropriate  it  for,  the  use  and 
benefit  of  another,  a  trust  for  the  benefit  of  such 
other  person  is  charged  upon  the  property,  not 
by  reason  merely  of  the  oral  promise,  but  be- 
cause of  the  fact  that  by  means  of  such  promise 
he  had  induced  the  transfer  of  the  property  to 


[3]  The  whole  subject  has,  however,  been 
too  fully  discussed  by  Mr.  Justice  Walker  in 
Avery  v.  Stewart  supra,  and  the  principles 
are  too  well  settled,  to  need  any  further 
consideration  by  us.  But  the  defendant  in- 
sists, however,  strenuously  that  as  to  the  Neal 
tract  of  land  he  cannot  be  decreed  to  execute 
title  to  the  plaintiff  for  one-half  under  his 
oral  trust  as  found  by  the  jury,  because  it 
was  held  In  Gaylord  v.  Gaylord,  150  N.  C. 
222,  63  S.  E.  1028,  that  when  a  deed  has 
been  executed  the  grantor  cannot  allege  that 
there  was  an  oral  trust  which  he  could  en- 
force against  the  trustee,  because  this  would 
be  to  contradict  the  deed.  This  principle  Is 
well  settled,  and  has  been  repeatedly  cited 
and  approved.  Trust  Co.  v.  Sterchie,  169 
N.  C.  21,  85  S.  B.  40,  and  cases  there  cited; 
CampbeU  v.  SIgmon,  170  N.  C.  351,  87  S.  B. 
116.  It  has  no  application,  however,  in  this 
case.  Here  the  title  was  not  in  the  plain- 
tiff, but'in  pursuance  of  the  agreement  be- 
tween himself  and  the  defendant  and  by 
his  efforts  In  procuring  the  owners  to  give 
options  and  deeds,  and  upon  payment  of  the 
money  and  rendition  of  services,  the  deeds 
and  options  were  executed  to  the  defendant 
upon  an  agreement  that  he  would  execute 
conveyance  for  one-half  thereof  to  the  plain- 
tiff. This  Is  not  annexing  a  trust  to  a  con- 
veyance by  the  plaintiff  to  the  defendant 
but  the  procuring  of  a  title  from  the  owners 
of  the  land  to  the  defendant  upon  an  agree- 
ment that  be  would  hold  the  same  jointly 
In  trust  for  himself  and  the  plaintiff.  There 
was  testimony  of  this  agreement  and  of 
the  repeated  promises  of  the  defendant  from 
time  to  time  to  execute  the  trust  by  making 
the  conveyance  as  soon  as  pending  litigation 
was  terminated. 

It  is  true  that  the  "options"  (for  the  Neal 
land)  were  taken  in  the  name  of  the  plaintiff, 
and  were  assigned  by  him  to  the  defendant ; 
but  the  deeds  therefor  were  executed  direct 
to  the  defendant  by  the  owners,  and,  as  the 
Jury  find,  in  pursuance  of  the  oral  agree- 
ment between  the  plaintiff  and  the  defend- 
ant The  defendant  well  says  in  his  brief: 
"The  plaintiff  never  had  title  to  the  land  In 
controversy."  The  doctrine  in  Gaylord  y, 
Gaylord,  i^pra,  could  therefore  have  no  ap- 
plication. 

The  jury  have  found  the  fticts  in  accord- 
ance with  the  plaintiff's  contention,  and  in 
accordance  with  the  well-settled  principles 
of  law  the  court  decreed  that  the  defendant 
should  execute  the  trust  by  conveying  one- 
half  Interest  In  both  trac^^^^t^g^Wt^, 
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It  Is  not  necessary  to  dlscnsa  all  the  excep- 
tions In  detail. 

After  considering  all  tbe  exceptions,  we 
find  no  error. 

(m  N.  C.  85) 

QINN  et  al.  t.  BDMUNDSON.    (No.  112.) 

(Supreme  Court  of  North  Carolina.     March  7, 

191T.) 

1.  Husband  ahd  Wnrs  «=3l4(10)— Entibett 
Estate — Conveyance  by  Subvitob. 

Where  a  husband  and  wife  owned  land  by 
the  entireties,  the  wife  can,  after  death  of  hus- 
band, make  a  valid  and  binding  agreement  for 
the  sole  of  all  of  the  same,  and  convey  good  title. 
[Vji.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  82-84.] 

2.  Wills  <S=>100  —  "Joint"  —  "Conjoint"  — 
"Mdtdai.  Wilx"  OB  "Recipbocal  Will." 

A  joint  or  conjoint  will  is  a  testamentary  in- 
strument executed  by  two  or  more  persona,  in 
pursuance  of  a  common  intention,  for  the  pur- 
pose of  disposing  of  their  several  interests  In 
property  owned  by  them  in  common,  or  of  their 
separate  property  treated  as  a  common  fund,  to 
a  third  person  or  persons,  and  a  mutual  or 
reciprocal  will  is  one  in  which  two  or  more  per- 
sons make  mutual  or  reciprocal  provisions  in  fa- 
vor of  each  other. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  238. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Conjoint;  Joint  Will; 
Mutual  Will;   Reciprocal  Will.] 

3.  Wills  €=>208-^oint  ob  Mutual  Wills- 
Validity. 

Joint  or  mutual  wills  are  valid,  and  may  be 
admitted  to  probate  like  any  other  will,  unless 
revoked. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  516.] 

4.  Wills  €=»1S8— Joint  ob  Conjoint  Wills 
—Revocation. 

A  joint  or  conjoint  will,  made  by  husband 
and  wife  devising  land  owned  by  them  by  the 
entireties,  may,  in  the' absence  of  contract  based 
on  consideration,  be  revoked  by  wife  after  death 
of  husband. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  i  449.] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;  Cox,  Judge. 

Action  by  Mary  J.  Olnn  and  others  against 
B.  G.  Edmundson.  Judgment  for  plaintiffs, 
and  defendant  excepts  and  appeals.   Affirmed. 

This  Is  an  action  to  recover  tbe  purchase 
price  of  a  tract  of  land  which  the  plaintiff, 
Mary  J.  Ginn,  has  contracted  to  sell  to  tbe 
defendant  Tbe  defendant  refused  to  pay 
tbe  purchase  money,  and  to  accept  the  deed 
upon  tbe  ground  that  the  plaintiff  has  not 
a  good  title  to  tbe  land.  On  the  30th  day  of 
September,  1909,  John  B.  Exum  and  wife 
conveyed  the  land  in  controversy  by  deed  to 
J.  Hiram  Ginn  and  bis  wife,  tbe  plaintiff, 
Mary  J.  Ginn.  In  April,  1910,  tbe  said  J. 
Ulram  Ginn  died,  leaving  the  plaintiff  Mary 
J.  Ginn,  surrlvlng  blm,  but  prior  to  bis  death 
be  and  bis  wife  executed  Jointly  a  will  in 
which  tbe  land  in  controversy  was  devised 
to  several  children  of  the  said  Hiram  Ginn 
and  wife,  and  in  which  nothing  was  devised 


to  tbe  said  Mary  J.  Ginn,  or  to  tbe  said  J. 
Hiram  Ginn.  After  the  death  of  tbe  said 
J.  Hiram  Ginn  tbe  said  Mary  J.  Ginn  refused 
to  abide  by  said  will,  repudiated  tbe  same, 
and  contracted  to  sell  tbe  land  devised  there- 
in to  the  defendant,  and  has  tendered  him 
a  deed,  which  he  has  refused  to  accept  be- 
cause, as  he  alleges,  the  plaintiff  has  no  title. 

Dickinson  &  Land,  of  6o]dst)oro,  for  ap- 
pellant. W.  T.  Dortdi,  of  Goldaboro,  for 
appellees. 

AIXEN,  J.  [1]  Tbe  deed  to  J.  Hiram  Ginn 
and  bis  wife,  Mary,  conveyed  an  estate  by 
the  entireties  with  the  right  of  survivorship 
(Motly  T.  Wbitmore,  19  N.  C.  537;  Bruce 
T.  Nicholson,  109  N.  O.  204,  13  S.  B.  790, 
26  Am.  St  Rep.  562),  and  the  plaintiff,  Mary 
J.  Ginn,  being  the  survivor,  is  tbe  owner 
of  the  land  In  controversy  and  can  convey 
a  good  title  to  the  defendant,  unless  prevent- 
ed from  doing  so  by  the  signing  of  the  Joint 
will  with  her  husband. 

[2]  A  Joint  or  conjoint  will  Is  a  testamen- 
tary instrument  executed  by  two  or  more 
persons,  in  pursuance  of  a  common  Intention, 
for  tbe  purpose  of  disposing  of  their  several 
interests  in  property  owned  by  them  in  com- 
mon, or  of  their  separate  property  treated 
as  a  common  fund,  to  a  third  person  or  per- 
sons, and  a  mutual  or  reciprocal  will  Is  one 
In  which  two  or  more  persons  make  mutual 
or  reciprocal  provisions  In  favor  of  each 
other. 

[3]  In  many  of  .the  early  cases  it.  was  held 
that  there  could  not  be  a  valid  Joint  or  mu- 
tual will,  but — 

"it  is  now  well  settled  by  the  overwhelming 
weight  of  authority  both  in  England  and  the 
United  States  that  such  wills  may  be  valid  and 
may  be  admitted  to  probate  like  any  other  will 
unless  revoked."    40  Cyc.  2110  et  seq. 

In  Clayton  t.  Llverman,  10  N.  G.  558,  onr 
court  adhered  to  the  earlier  authorities,  but 
this  case  was  overruled  in  tbe  Davis  Will 
Case,  120  N,  C.  9,  26  S.  B.  636,  38  L.  R.  A. 
289,  58  Am.  St  Rep.  771,  which  was  ap- 
proved at  tbe  last  term  in  tbe  Cole  Will  Case, 
171  N.  C.  74,  87  S.  E.  9G2,  and  Joint  and  mu- 
tual wills  are  now  recognized  In  this  state 
as  valid  testamentary  dispositions  of  prop- 
erty. . 

[4]  It  is  also  now  the  general  doctrine  of 
the  text-books  and  of  the  decided  cases  that 
in  the  absence  of  contract  based  upon  consid- 
eration that  such  wills  may  be  revoked  at 
pleasure.  In  re  Davis,  120  N.  G.  0,  26  S.  E. 
636,  38  li.  R.  A.  289,  68  Am.  St  Rep.  771 ;  In 
re  Cole,  171  N.  0.  74,  87  S.  E.  962 ;  Gardner 
on  Wills,  pp.  88,  89;  Theobald  on  Wills,  p. 
12 ;  40  Cyc.  2115 ;  30  A.  &  E.  621 ;  note,  38 
li.  R.  A.  291. 

The  author  says  in  tbe  citation  from  Theo- 
bald on  Wills: 

"Persons  may  make  Joint  wills,  which  are, 
however,  revocable  at  any  time  by  either  of  them 
or  by  the  survivor." 


As»For  other  casaa  see  same  topic  and  KEY-NOUBBR  la  all  Kei-Numberad 
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And  In  tbe  note  to  the  Davis  Case,  which 
Is  reported  In  38  L.  B.  A.  291,  the  editor  says: 

"The  cases  generally  agree  that  either  of  the 
comakers  can  at  any  time  revoke  his  part  of  tbe 
•mil" 

Tbe  will  before  na  belongs  to  tbe  class  of 
Joint  or  conjoint  wills,  as  It  is  a  disposition 
of  the  property  owned  by  the  husband  and 
wife  by  the  entireties  to  third  persons,  and 
there  Is  no  reason  why  the  wife  could  not, 
after  the  death  of  her  husband,  revoke  the 
will  and  dispose  of  tbe  property-  as  if  It  had 
not  been  signed  by  her. 

As  was  said  in  the  Davis  Case: 

"There  is  nothing  from  which  it  can  be  Im- 
plied even  that  there  was  any  agreement  that,  if 
one  should  devise  to  these  devisees,  tbe  other 
woQld  do  so,  or  that,  if  one  should  afterwards 
revoke,  the  other  would  do  so.  Either  had  the 
right  to  do  so,  and  withoat  notice  to  the  other." 

We  are  therefore  of  opinion  that  the  plain- 
tiff had  the  power  to  repudiate  the  paper 
writing  as  her  will,  and  that  the  contract  of 
sale  is  binding  upon  her  and  the  defendant, 
and  that  her  deed  will  convey  to  him  a  good 
title  to  the  land  In  controversy,  atid  he  must 
accept  it  and  pay  tbe  purchase  price. 

Affirmed. 


{Vi  N.  C.  704) 

LBB  T.  MELTON.    (No.  110.) 

{Supreme  Court  of  North  Carolina.    March  7, 
1917.) 

L  Triai,   «=>2fi0(l)— Instbuoiions— Rxqukst 

Covered  bt  Chaboe. 
Refusal  to  give  a  rcqaest  substantially  cov- 
ered by  the  court's  charge  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  6CL] 

2.  Landi,obd  and  Tenant  €=s332— Sale  of 
Cbofb  by  Tenant  —  Action  by  Buyeb  — 

iNSTBTTCnONS. 

Where  evidence  showed  that  landlord  con- 
sented to  sale  of  peanut  crop  by  tenant,  an 
iostmction  In  action  by  purchaser  for  failure 
to  deliver  that  ordinarily  a  tenant  has  no  right 
to  sell  crops  until  his  rent  is  paid,  and  that  a 
pnrchaser  with  knowledge  that  rents  are  not 
paid  cannot  enforce  his  contract,  and  that,  if 
Jury  are  satisfied  that  tenant  had  landlord's 
consent  to  sell,  their  relation  might  be  disre- 
garded, was  proper. 

[Gd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent   Dig.  §f  1363,  1400.] 

Appeal  from  Superior  Court,  Hertford 
County;     Daniels,  Judge. 

Action  In  Justice  court  by  J.  H.  Lee  against 
A.  J.  Melton.  Judgment  for  plaintiff  for 
130.22,  and  defendant  appeals  to  superior 
court,  where  Judgment  of  $6.95  was  award- 
ed plaintiff,  and  defendant  appeals.  No  er- 
ror. 

The  action  Is  to  recover  $30.22  damages 
for  failure  to  deliver  certain  peanuts  ac- 
cording to  contract  The  action  was  heard 
In  the  superior  court  aa  appeal  from  a  Jus- 
tice of  the  peace,  and  the  plaintiff  was  there 
awarded  $6.95  damages.  It  was  in  evidence 
that  the  defendant  was  a  tenant  of  one 
Weaver  at  the  time  the  contract  of  sale  was 


made,  and  that  the  peannts  were  raised  on 
the  land  of  WeaT». 

Roswell  O.  Brldger,  of  Wlnton,  for  appel- 
lant 

PEB  CUBL&M.  [1,2]  The  principal  ex- 
ception relied  on  by  the  defendant  is  to  the 
refusal  of  his  honor  to  charge  tbe  Jury  that 
the  plaintiff  could  not  recover  because  of  tbe 
illegality  of  tbe  contract,  in  that  tbe  defend- 
ant was  a  tenant,  end  had  not  settled  with 
his  landlord,  and  had  no  right  to  sell  or  re- 
move the  peanuts.  We  find,  however,  that 
his  honor  gave  the  defendant  the  full  benefit 
of  the  principle  for  which  be  contends.  He 
charged  the  Jury,  among  other  things,  as 
follows: 

"Ordinarily  a  tenant  has  no  right  -to  sell  any 
part  of  the  crop  until  he  has  paid  his  rents  and 
advances;  and  a  person  making  a  contract  with 
him  to  buy,  knowing  that  he  is  a  tenant,  and 
knowing  that  rents  and  advances  had  not  been 
paid,  could  not  enforce  such  a  contract.  The 
contention  of  the  plaintiff  is  that  the  landlord 
consented  that  the  tenant  should  deal  with 
those  peanuts.  The  plaintiff  contends  that  the 
landlord  consented,  that  he  had  been  his  tenant 
for  some  years,  and  had  been  in  the  habit  of 
selling  tbe  peanut  crop,  and  this  year  he  was 
selling  the  peanuts  just  as  he  had  been  doing 
before,  and  the  landlord  says  he  made  no  ob- 
jection, and  the  reason  tbe  landlord  took  charge 
was  because  tbe  tenant  asked  him.  If  you 
are  satisGed  from  the  testimony  and  by  its  great- 
er weight  that  the  tenant  had  the  consent  of  the 
landlord  to  sell  the  peanuts,  then  you  are  to  dis- 
regard their  relations  as  landlord  and  tenant." 

There  was  evidence  tending  to  prove  that 
the  landlord  had  given  his  consent  to  the 
sale  by  the  defendant,  and  it  was  only  upon 
this  view  of  tbe  case  that  his  honor  permit- 
ted the  recovery  by  the  plaintiff. 

There  la  no  error. 

No  error. 


OTS  N.  c.  706) 

WHITE  V.  NOBPOLK  SOUTHERN  BY.  CO. 
(No.  9.) 

(Supreme  Court  of  North  Carolina.    March  14, 
1917.) 

Appeal  from  Superior  Court  Pasquotank 
County;  Bond,  Judge. 

On  petition  for  rehearing.  Petition  denied, 
and  former  opinion  affirmed. 

For  former  opinion,  see  89  S.  B.  788. 

C.  M.  Bain,  of  Norfolk,  Va.,  J.  Kenyon.  Wil- 
son, of  Elizabeth  City,  and  W.  B.  Rodman, 
of  Norfolk,  Va.,  for  api)ellant  I.  M.  Meek- 
Ins,  of  Elizabeth  City,  for  appellee. 

PEB  CURIAM.  In  the  petition  to  rehear 
this  case  it  is  said : 

"The  amount  of  money  involved  in  this  ap- 
peal is  very  little,  and  if  that  was  all  that  was 
involved,  this  company  would  not  have  ap- 
pealed the  case  to  this  court  The  real  ques- 
tion is  one  that  is  vital  to  the  proper  opera- 
tion of  trains  in  the  real  interest  of  the  travel- 
ing public.  That  question  is  this:  May  any 
and  all  local  agents  of  railroads  abolish  or 
change  the  published  schedules  of  its  trains?" 


*s>For  otlisr  eases  see  some  toslc  and  KKY-NUUBER  In  all  Key-Numbersd  DlsesU  and  lodexw  .,  .,  , ,  ^ 
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We  tblnk  the  learned  counsel  for  defend- 
ant have  misconstrued  onr  opinion.  We  have 
not  decided  that  local  agents  of  railroads  may 
abolish  or  change  the  published  schedules  of 
trains.  The  decision  In  this  case  Is  made  to 
rest  exclusively  upon  the  unwarranted  negli- 
gence of  the  defendant's  agent  in  misdlrectinK 
plaintiff  in  respect  to  the  schedules  of  its 
trains.  A  cursory  reading  of  the  opinion, 
we  think,  makes  that  manifest. 

Petition  dismissed. 

(17$  N.  C.  83) 

liESTEB  et  al.  t.  HARWABD  et  aL 
(No.  108.) 

(Supreme  Court  of  North  Carolina.    March  7, 
1917.) 

1.  PABTTriON  ^=>62— PusAninos,  Issues,  aito 
Vaeiance. 

Where  pleadings  in  partition  suit  raised  is- 
sue of  whether  plaintiff  and  defendants  were 
tenants  in  common,  while  the  issue  submitted 
to  the  jury  was  as  to  plaintiff's  sole  seisin,  there 
was  a  variance  which  will  not  support  a  verdict 
for  plaintiff,  since  in  the  absence  of  admissions, 
it  would  not  follow  from  defendant's  sole  seisin 
that  the  parties  were  not  tenants  in  common. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  §1  178-181.] 

2.  Partition  e=>63(l)— Bubdkn  of  Pboof. 

Plaintiff  in  partition  has  the  burden  of 
proving  his  allegations  of  a  tenancy  in  common 
where  defendant  pleads  sole  seisin,  although, 
having  made  a  prima  facie  case,  it  devolves  up- 
on defendant  to  prove  his  alleged  adverse  posses- 
sion. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  J  183.] 

3.  Tbial  «=»159— Nonsuit  for  Plaintiit. 

There  is  no  precedent  for  rendering  judg- 
ment as  of  nonsuit  for  plaintiff  upon  evidence 
introduced  by  defendant 

[Ed.  Note. — For  other  cases,  see  Trial,  CTent 
Dig.  if  341,  359-^67.] 

4.  Partition  <&=>63(1)— Tbnanct  in  Common 
—Sufficiency  of  Evidbnce. 

Where  plaintiff  in  partition  claimed  a  ten- 
ancy in  common  with  defendant  and  evidence 
showed  that  plaintiff's  father,  die  common 
source  of  title,  died  about  1865,  and  that  his 
son,  defendant's  father,  was  in  possession  until 
bis  death  about  4  years  ago,  and  that  defend- 
ant's sister,  aged  28,  had  resided  there  until  her 
father's  death,  and  with  other  defendants  had 
since  collected  rents,  from  which  plaintiff  had 
never  received  anything  held  to  snow  adverse 
possession  of  defendants  and  their  predecessors 
for  20  years,  raising  a  presumption  of  ouster  of 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {  183.1 

5.  Tenancy  in  Common  ^=>15(4)  —  Adverse 
Possession— Presumption. 

The  possession  of  one  tenant  in  common  is 
the  possession  of  all  cotenants,  but  where  bis 
exclusive  possession  has  continued  for  20  years 
without  claim  from  the  others  who  are  under 
no  disability,  it  raises  a  presumption  of  ouster 
of  the  other  tenants. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  (Tent  Dig.  S  45.] 

Appeal  from  Superior'  Court,  C!hatham 
<3ounty ;   Stacy,  Judge. 

Proceedings  for  sale  of  land  for  partition 
by  Biua  Harward  Lester  and  others  against 


J.  EL  Harward  and  others,  who,  filed  a  plea 
of  sole  seisin.  Judgment  for  plainUfCs,  and 
defendants  except  and  appeal.  New  trial 
granted. 

It  was  admitted  In  this  court  ttiat  W.  B. 
Harward,  the  father  of  the  feme  plalntUF, 
and  the  grandfather  of  the  defendants,  was 
originally  the  owner  of  the  land  in  contro- 
versy, and  that  the  plaintiff  and  the  defend- 
ants are  his  heirs  at  law.  The  defendants 
claimed  that  they  were  the  owners  of  the 
land  by  adverse  possession,  held  by  their  fa- 
ther, Needham  B.  Harward,  and  themselves. 
At  the  conclusion  of  the  evidence,  his  honor 
ruled  that  there  was  no  evidence  of  adverse 
possession  to  be  submitted  to  the  jury,  and 
the  defendants  excepted. 

L.  L.  TUley,  of  Durham,  for  appellants. 
Fred  W.  Bynum,  of  PIttsboro,  and  Hayes  & 
Gibbs,  for  appellees. 

AUjEN,  J.  The  case  on  appeal,  which  was 
not  settled  by  the  judge,  and  the  record 
show  several  irregularities. 

[1]  The  complaint  and  answer  raise  the 
issue  as  to  whether  the  plaintiff  and  defend- 
ants are  tenants  in  common  of  the  land  de- 
scribed in  the  complaint,  while  the  issue  sut*- 
mitted  to  the  jury  was  as  to  the  sole  seisin 
of  the  defendants,  which.  In  the  absence  of 
admissions  by  the  parties,  would  not  be  de- 
terminative, nor  sufficient  to  support  the 
verdict  It  does  not  follow  that  the  plaintiff 
and  defendants  are  tenants  in  common  be- 
cause the  defendants  are  not  sole  seisad,  un- 
less there  is  an  admission  to  tills  effect 

[2,  3]  Again  the  burden  of  proof  was  placed 
on  the  defendants,  and  at  the  close  of  the 
evidence  a  motion  for  judgment  as  of  non- 
suit on  the  defendants'  evidence  was  allowed. 

The  burden  of  proof  is  on  the  plaintiff  when 
sole  seisin  is  pleaded  (Huneycutt  v.  Brooks, 
116  N.  C.  793,  21  S.  B.  658),  although  it  will 
devolve  on  the  defendant  to  establish  ad- 
verse possession  after  a  prima  facie  case  of 
a  tenancy  in  common  is  made  out  and  there 
is  no  precedent  for  a  judgment  of  nonsuit 
of  a  defense. 

It  is  protiable  the  case  on  appeal  does  not 
state  accurately  the  action  of  the  court  (and 
our  Icnowledge  of  the  learned  judge  before 
whom  the  trial  was  had  leads  to  this  con- 
clusion), and  that  his  ruling  was  that  the  de- 
fendants had  not  offered  sufficient  evidence  of 
adverse  possession  to  justify  submitting  it  to 
a  Jury,  and  we  will  so  treat  it. 

[4]  The  plalnUff  tesUfled  that  she  had 
never  received  any  rents  from  the  land,  that 
her  father,  the  common  source  of  title,  died 
between  1861  and  1865,  and  that  the  father 
of  the  defendants,  N.  B.  Harward,  was  in 
possession  of  the  land  until  his  death,  3  or 
4  years  ago. 

[5]  One  of  the  defendants  also  testified  that 
she  was  a  daughter  of  N.  B.  Harward  and 
was  28  years  of  age;    that  she  was  born 
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and  reared  on  the  land,  and  lived  on  It  tin- 
til  her  father  died,  and  that  she  and  the  oth- 
er defendants  had  been  in  possession  and  had 
collected  the  rents  since  the  death  of  her 
father.  This  furnishes  evidence  of  an  ex- 
clusive possession  for  20  years  In  the  defend- 
ants and  those  nnder  whom  they  claim,  and 
under  onr  decisions  such  possession  by  one 
tenant  In  common  raises  a  presumption  of 
an  ouster  and,  unexplained,  will  bar  the  oth- 
er tenants. 

"The  posseasion  of  one  tenant  in  common  ia 
in  law,  the  posaession  of  all  his  ootenants,  be- 
cause they  claim  by  one  common  right.  When, 
however,  that  posaession  has  been  continued 
for  a  great  number  of  years,  without  any  diUm 
from  another  who  haa  a  ri^ht,  and  is  under  no 
disability  to  aaaert  it,  it  will  be  considered  evi- 
dence of  title  to  such  sole  possession;  and, 
where  it  haa  so  continued  for  20  years,  the 
law  raises  a  presomption  that  it  ia  rightful,  and 
will  protect  it  This  it  will  do,  as  well  from 
public  policy,  to  prevent  stale  demands,  aa  to 
protect  possessors  from  the  loaa  of  evidence 
from  lapae  of  time.  Posseasion,  then,  for  20 
years  under  the  above  circumstances  will  amonnt 
to  a  disseisin  or  ouster  of  the  cotenant,  and 
furnishes  a  legal  presamption  of  the  fact  nec- 
essary to  uphold  an  exclusive  possession — aa  that 
the  possession  was  adverse  in  its  commencement, 
and  toUs  the  entry  of  the  tenant  not  in  posaes- 
sion."   Black  V.  Lindsay,  44  N.  O.  467. 

This  authority  was  approved  in  Dobbins 
V.  Dobbins,  141  N.  0.  216,  53  8.  E.  870,  10 
li.  K.  A.  (N.  S.)  185,  115  Am.  St.  Rep.  682, 
where  the  principle  is  fully  discussed  and  the 
cases  collected. 

It  was  therefore  error  to  refuse  to  submit 
the  evidence  of  adverse  possession  to  the 
Jury. 

We  have  not  considered  the  effect  of  the 
coverture  of  the  plaintiff,  as  it  does  not  ap- 
pear when  she  was  married. 

New  trial. 

<173  N.  C.  76)  ■==■ 

ARCHER  et  aL  ▼.  JOYNBR  et  aL    (No.  104.) 

{Supreme  Court  of  North  Carolina.     March  7, 
1917.) 

1.  Animals  «s»60(1)  —  Stock  LiAwb  —  Con- 
srmrnoNAiJTT. 

The  Stock  Law  (Pub.  Loc.  Laws  1915,  c. 
44^,  declaring  certain  townshipa  to  be  under 
its  provisions,  providing  for  the  impounding  of 
stock  trespassing  on  lands  situated  in  the  town- 
ahipa,  and  providing  that  one  or  more  citizena 
in  auch  townahip,  or  in  adjacent  townships, 
may  at  their  own  expense  construct  a  line 
fence  when  necessary  for  their  protection,  with 
authority  to  condemn  land,  etc.,  is  constitution- 
al, and  residents  of  the  atodt  law  territory 
were  acting  within  their  rights  in  proceeding 
to  fence  against  the  stock  of  residents  of  ad- 
jacent townships. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  §S  148,  156.] 

2.  AwiifAM  «=>50(1)  —  Stock  Laws  —  Bw- 

FOBCKMENT— "NeCESSABY   EXPENSES." 

The  prorision  uf  the  Stock  Law  (Pub.  Loc 
Laws  1916,  c.  448),  for  the  imposition  of  a  10 
cents  on  the  $100  assessment  for  erection  of 
such  fences  as  the  board  of  county  commission- 
ers shall  deem  sufficient  between  township  lines 
named  therein  and  adjacent  townships  cannot 
t>e  upheld  as  a  tax,  because  the  fences,  not  be- 


ing a  "necessary  expense,"  mnst  flnt  recdve  tb^ 
approval  of  a  popular  vote. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  H  148,  156. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessary  Expenses.] 

3.  Aniuals  ®=>50(1)  —  Stock  Laws  —  Taxa- 
tion—Validity OF  Statute. 

The  provison  of  the  Stock  Law  (Pub.  Loc; 
Laws  1915>  c.  448)  for  assessment  of  10  cents 
on  the  $100  valuation  of  property  returned  for 
taxation  in  the  county,  to  erect  suffipicnt  fences 
between  township  lines  named  and  adjacent 
townships,  cannot  be  upheld  as  an  assessment, 
because  imposed  upon  both  real  and  personal 
property,  and,  as  to  a  part  of  it,  in  free  range 
territory  to  receive  no  benefits  from  the  erection 
of  the  fence. 

lEd.  Note. — For  other  cases,  see  Antmala, 
Cent.  Dig.  {§  148,  16&] 

4.  -Statotxs  4=»64(1)— Pabtial  iNVALiniTT— 
Effeoi. 

When  a  part  of  a  statute  is  unconstitution- 
al, and  the  valid  and  invalid  provisions  are  so 
interdependent  tibat  it  cannot  be  supposed  that 
the  General  Asaembly  would  have  enacted  the 
law  with  the  invalid  features  eliminated,  the 
entire  law  will  be  avoided. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §|  58,  195.] 

6.  Statutes  «=»64(R— Partial  Invalidity— 

Stock  Law. 
The  invalidity  of  the  provision  of  the  Stock 
Law  (Pub.  Loc.  Laws  1915,  c  448)  authoriz- 
ing the  county  commissioners  to  levy  and  col- 
lect an  assessment  not  to  exceed  10  cents  on 
the  $100  valuation  of  the  property  returned  for 
taxation  in  the  county,  to  erect  such  fences  as 
it  may  deem  sufficient  between  township  lines 
named  in  the  law  and  adjacent  townships,  did 
not  render  the  whole  law  invalid,  where  it  was 
to  go  into  effect  in  certain  townships  on  and 
after  a  certain  date,  and  did  not  make  the 
building  of  fences  mandatory  on  the  commis- 
sioners, and,  where  a  separate  and  distinct 
provision  permitted  citizena  of  the  townships 
included,  or  of  adjacent  townships,  to  build 
fences  at  their  own  expense  if  necessary  for 
their  protection. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  62,  195.] 

Apiieal  from  Superior  Court,  Northampton 
(>)unty ;    Cooke,  Judge. 

Action  by  J.  M.  Archer  and  others  against 
W.  H.  Joyner  and  others.  Judgment  dis- 
solving the  restraining  order  and  dismissing 
the  plaintiffs'  action  as  to  plaintiffs'  right  to 
recover,  and  plaintiffs  except  and  appeaL 
Affirmed. 

Peebles  &  Harris,  of  Jackson,  for  appel- 
lants. W.  B.  Daniel,  of  Weldon,  and  Gay  & 
Mldyette,  of  Jackson,  for  appellees. 

HOKE,  J.  On  the  hearing  it  appeared, 
among  other  things,  that  the  state  Legisla- 
ture of  1915  passed  an  act  putting  seven 
townships  In  Northampton  county  under  the 
stock  law,  the  same  being  chapter  448,  Pub- 
lic Local  Laws  1915,  and  designated  by  com- 
mon consent  as  the  "Mason  Law,"  after  the 
distinguished  author  of  the  bUl,  then  a  repre- 
sentative of  said  county.  By  a  subsequent 
act  (chapter  768,  Public  Local  Laws  1915) 
the   township   of   Roanoke    was   withdrawn 
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from  the  provlaloiis  of  the  first  statute.  The 
act  declares  that  the  townships  Included 
shall  be  under  the  provisions  of  the  Bto<^ 
law  as  therein  contained  on  and  after  Janu- 
ary 1,  1916,  makes  minute  provision  for  the 
Imi>oundIng  of  stock  that  trespasses  on  lands 
sltnate  In  the  townships,  etc.;  further,  that 
the  county  commlsslonera  are  authorized  and 
empowered,  whenever  they  shall  deem  It  nec- 
essary to  do  so,  to  erect  such  fences  as  the 
board  may  deem  sufficient  between  the  town- 
ship lines  named  and  adjacent  townships 
and  to  defray  the  expense  of  same;  shall 
levy  and  collect  an  assessment,  not  to  exceed 
10  cents  on  the  $100  valuation  of  the  proper- 
ty returned  for  taxation  in  said  county. 
Provision  is  also  made  that  any  one  or  more 
'  citizens  In  said  townships  named  or  In  those 
adjacent  thereto,  may  construct,  at  their  own 
expense,  a  line  fence,  erect  gates,  etc.,  when 
it  may  be  considered  necessary  for  their 
proper  protection,  and  authority  is  confer- 
red to  condemn  land  20  feet  in  width  on 
which  to  place  the  fence,  the  damages  there- 
for to  be  assessed  by  a  Justice  of  the  peace 
and  two  disinterested  freeholders,  etc.  The 
present  action  Is  prosecuted  by  citizens  and 
residents  of  the  adjacent  townships  against 
the  defendants,  certain  citizens  and  residents 
of  the  stock  law  territory,  to  restrain  the 
latter  from  putting  In  force  and  carrying  out 
the  provisions  of  the  Mason  Act  and  of  im- 
pounding plaintlfTs  stock  thereunder,  on  the 
ground,  chiefly,  that  the  Mason  Act  should 
be  declared  unconstitutional  for  the  reason 
that  the  tax  provided  for,  not  being  for  a 
necessary  expense,  cannot  be  imposed  with- 
out a  vote  of  the  people,  pursuant  to  article 
7,  i  7,  of  the  Constitution. 

[1]  The  county  commissioners  are  not  made 
parties  defendant,  and  it  appears,  further, 
that  there  Is  no  present  purpose  to  build  the 
fence  or  lay  thei  tax  reflerred  to  in  the 
statute,  and  it  may  be  tbaf  this  action  could 
In  no  event  be  maintained,  because  the  prob- 
ability of  injury  is  too  uncertain  and  remote 
to  warrant  the  exercise  of  the  Injunctive 
powers  of  the  court,  but,  if  it  be  conceded 
that  the  action  lies  as  one  In  the  nature  of  a 
bill  of  peace  to  prevent  mdltipllcity  of  suits, 
a  course  sometimes  permissible  when  the  ac- 
tion is  In  the  assertion  of  rights  common  to 
all  the  parties  and  dependent  upon  exactly 
similar  facts  and  the  same  principles  of  law 
(10  R.  O.  L.  pp.  282,  283),  we  are  of  opinion 
that  the  present  action  must  fail  because  the 
statute  in  question,  in  establishing  the  stock 
law  and  In  the  features  which  threaten  the 
apprehended  Injury,  Is  a  valid  statute,  and 
defendants  are  In  the  exercise  of  their  law> 
ful  rights  in  acting  under  it  In  the  matters 
complained  of. 

[2,3]  It  is  true  that  the  provision  In  the 
statute  for  an  Imposition  of  a  10-cent 


ment  cannot  be  upheld,  not  as  a  tax,  because^ 
the  fence  not  being  a  necessary  expense.  It 
must  first  receive  the  approval  of  the  popu- 
lar vote,  which  it  has  not  had  (Keith  v.  Lock- 
hart,  171  N.  C.  451,  88  S.  E.  640;  Falson  v. 
Commissioners,  171  N.  a  410,  88  S.  B.  761), 
not  as  an  assessment,  because  it  is  imposed 
on  both  real  and  personal  property,  and,  as 
to  a  portion  of  it,  in  territory  to  receive  no 
benefits  from  the  erection  of  the  fence  (Har- 
per y.  Commissioners,  133  N.  C.  106,  46  S.  EL 
526). 

[4]  It  Is  true  also  that,  when  a  part  of 
a  statute  is  unconstitutional  and  the  valid 
and  Invalid  provisions  of  the  law  are  "so  in- 
terdependent one  upon  the  other  that  it  can- 
not be  supposed  that  the  General  Assembly 
would  have  enacted  the  law  with  the  invalid 
features  eliminated,"  in  such  case  the  en- 
tire law  will  be  avoided.  Keith  v.  Lockhart, 
supra;  Harper  v.  Commissioners,  133  N.  C. 
113,  45  S.  E.  526. 

[5]  But  we  are  of  opinion  that  these  rec- 
ognized principles  do  not  uphold  plaintifTs 
position  in  the  present  case,  where  It  ap- 
pears that  the  two  portions  of  the  law  are 
separate  and  distinct,  and  it  Is  perfectly 
clear,  from  a  perusal  of  the  statute,  that  tbe 
Legislature  Intended  the  valid  portion  to  be 
effective  "whether  the  other  was  upheld  or 
not."  Recurring  to  the  statute,  as  hereto- 
fore stated,  there  is  definite,  positive  provi- 
sion that  in  the  six  townships  named  tbe 
stock  law  shall  prevail  on  and  after  January 
1,  1916.  The  question  of  whether  such  a 
statute  or  poUcy- should  be  put  in  force,  with 
or  without  a  fence,  is  entirely  for  the  Legis- 
lature. Jones  V.  Duncan,  127  N.  0.  118.  37 
S.  E.  135;  Aydlett  v.  Elizabeth  City,  121  N. 
C.  4,  27  S.  E.  1002;  State  v.  Tweedy,  115  X. 
C.  704,  20  S.  E.  183.  That  body  has  not 
made  the  existence,  of  the  legislation  depend- 
ent, in  express  terms,  on  the  building  of  the 
fence,  the  case  presented  in  Keith  v.  Lock- 
hart  They  have  not  made  the  building  of 
the  fence  mandatory  on  the  commissioners, 
in  which  case  the  invalid  provision  might  be 
held  to  affect  the  entire  statute,  as  in  Har- 
per ▼.  Commissioners,  but  the  enactment  is 
that  the  law  shall  be  in  force  on  and  after 
the  specified  date,  with  power  in  the  commis- 
sioners entirely  discretionary  to  build  the 
fence  or  not,  and  with  permission  also  that 
the  adjacent  landowners  may  build  at  their 
own  expense  if  they  see  proper,  and  It  is  the 
evident  purpose  of  the  General  Assembly 
that,  as  to  the  establishment  of  the  stock 
law,  the  statute  shall,  in  any  event,  prevail, 
and,  this  being  within  its  power,  tbe  will  of 
the  Legislature  must  be  enforced. 

There  is  no  error,  and  the  Jadgment  ot  the 
court  is  affirmed. 

Affirmed. 
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McAULBY  V.  SLOAN.    (No.  107.) 

(Supreme  Court  of  North  Carolina.    March  7, 
1917.) 

1.  Triai.  <=»4— Skvkbinq  Issues. 

Where  a.  plea  in  bar  is  a  matter  totally  dis- 
tinct from  and  unconnected  with  the  issues  on 
the  merits,  the  issues  may  be  reserved  until  pica 
has  been  passed  on  by  jury  under  Revisal  1005, 
{859. 

[iEJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  &-10.] 

2.  Appeal  and  Eesob  <^=>969— Seveeinq  Is- 
sues—Disceetion— Review. 

Failure  to  try  together  a  plea  in  bar  and 
other  issues  in  a  case  is  not  a  ground  for  re- 
Tersal  on  appeal  in  the  absence  of  an  abuse  of 
discretion  on  the  part  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3815-3848.] 
8.  coicpbokise  and  settlement  ^=»19(2)  — 

Compliance  with  Condition*— Tender. 
Where  defendant  paid  into  court  under  a 
compromiae,  $55  and  coats  of  a  suit,  the  plain- 
tiff cannot  have  compromiae  set  aside  for  fail- 
ure of  clerk  of  court  to  include  in  bill  of  costs 
what  was  due  plaintiff  for  a  witness  ticket 
where  he  refused  to  accept  the  same. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  H  71-73.] 

Appeal  from  Superior  Court,  Lee  County; 
Bond,  Judge. 

Action  by  W.  R.  McAuley  against  B.  G. 
Sloan.  From  an  order  setting  aside  the  ver- 
dict, plaintiff  appeals.    Affirmed. 

Williams  &  Williams,  of  Sanford,  for  ap- 
peUant.  Edwin  L.  Gavin,  of  Sanford,  for 
appellee. 

CLARK,  C.  J.  While  the  motion  was  pend- 
ing to  set  aside  the  verdict  (it  having  been 
agreed  that  the  court  should  take  the  papers 
and  render  ills  decision  out  of  the  county), 
the  plaintiff  and  defendant  compromised  the 
case,  as  is  found  by  the  Jury,  the  defendant 
to  pay  $55  and  costs.  The  Judge  thereafter 
set  aside  the  verdict.  The  defendant  paid 
the  $55  and  bill  of  costs,  as  taxed  by  the 
clerk.  Into  court.  The  plaintiff  declined  to 
accept. 

[1]  The  only  question  presented  is  as  to 
the  action  of  the  court  In  submitting  an  Is- 
sue upon  the  plea  in  bar  of  accord  and  satis- 
faction under  Revisal,  f  859,  and  reserving 
the  other  issues  until  such  plea  in  bar  was 
passed  upon  by  the  Jury.  In  so  doing,  we 
think  the  Judge  acted  within  his  powers.  In 
Jones  v.  Beaman,  117  N.  C.  261.  23  S.  E. 
248,  the  court  held  that  where  there  is  a  plea 
In  bar  such  as  a  release,  accord  and  satlsfac- 
tiou,  and  the  like,  the  plea  in  bar  should  be 
passed  upon  first  to  avoid  what  might  prove 
an  expensive  and  useless  trial  on  the  merits 
with  loss  of  time  to  witnesses. 

There  are  cases  where  the  Judge  in  the  ex- 
ercise of  a  wise  discretion  should  try  a  plea 
in  bar  as  the  statute  of  limitations,  or  other 
pleas  in  bar,  along  with  the  Issues  on  the 
merits  of  the  controversy,  so  as  to  avoid  two 
trials  going  over  essentially  the  same  ground. 
But  when,  as  in  this  case,  the  plea  in  bar  Is 


of  a  settlement  in  full,  under  the  drcum- 
Btances  of  this  case  it  is  a  matter  totally  dis- 
tinct from,  and  uncmmected  with,  the  Issues 
on  the  merits,  and  it  is  a  saving  of  time  and 
expense  to  have  such  plea  disposed  of  before 
a  trial  on  the  merits,  since  in  the  case  of  an 
afiirmatlve  finding  In  regard  to  the  settle- 
ment, it  will  become  unnecessary  to  try  the 
controversy  upon  the  Issues  presented  In  the 
original  pleadings.  Indeed  the  general  rule 
is  to  dispose  of  the  plea  in  bar  whether  it  Is 
an  issue  of  law,  or  of  fact,  before  proceed- 
ing further.  Commissioner  v.  White,  123  N. 
C.  534,  31  S.  E.  670. 

[2]  This  Is  a  matter  which  will  depend 
very  much  upon  the  circumstances  of  each 
particular  case,  and  in  the  absence  of  an 
abuse  of  such  discretion  this  court  wUl  not 
disturb  the  action  of  the  Judge.  In  this  case, 
In  view  of  the  finding  of  the  Jury  that  the 
full  settlement  was  made,  it  Is  very  clear 
that  It  would  have  been  a  needless  consump- 
tion of  time  to  have  tried  the  issues  upon  the 
merits  of  the  cause,  for  such  matters  became 
irrelevant  and  unnecessary  for  decision  after 
the  settlement  between  parties. 

The  defendant  testified  that  he  had  paid 
Into  court  the  entire  amount,  $55,  and  the 
cost  of  the  action,  as  agreed  vtgon,  and  had 
been  ready,  willing,-  and  able  at  all  times  to 
pay  the  same,  and  that  the  plaintiff  had 
wl^ingfully  refused  to  accept  the  same.  Judge 
Bond  told  the  Jury  that  the  defendant  Sloan 
"Introduced  a  letter  of  certain  date  and  a  re- 
ceipt, which  they  contend  the  evidence  shows 
was  signed  by  JIIss  Campbell,  the  oflBce  depu- 
ty or  clerk  of  Mr.  Campbell."  (Printed  Rec- 
ord, p.  44.)  The  clerk  of  the  court  testified 
also  that  the  money  bad  been  paid  in,  and 
the  Jury  so  found. 

[3]  On  examination  of  the  exceptions  we 
are  unable  to  find  any  error.  The  controver- 
sy was  one  of  fact,  and  the  Jury  has  found 
the  same  upon  competent  testimony  In  favor 
of  the  defendant.  There  seems  to  have  been 
a  small  amount  due  for  witness  ticket  to 
plaintiff  of  $1.10,  which  was  not  taxed  in  the 
bill  of  costs  when  the  defendant  paid  into 
the  clerk's  oflice  the  amount  due  by  the  com- 
promise and  the  costs.  The  plaintiff  refused 
to  receive  his  witness  ticket  for  that  amount, 
and  this  Is  not  a  sufficient  basis  for  a  claim 
thaC  the  compromise  was  not  effected  by  a 
compliance  with  Us  terras.  Having  refused, 
he  cannot  take  advantage  of  a  lack  of  tender. 
Smith  v.  B.  &  L.  A.,  119  N.  C.  257,"  26  S. 
E.  40. 

Judgment  was  properly  entered  on  the  ver- 
dict that  the  $55  hi  the  clerk's  office,  without 
Interest,  sliould  be  paid  to  plaintiff,  that  the 
cost  up  to  the  compromise  should  be  paid  by 
the  defendant,  and  the  cost  of  the  last  trial 
should  be  paid  by  the  plaintiff. 

No  error. 

ALLEN,  J.,  concurs  in  opinion. 

ALLEN,  J.  (concurring).    I  concur  in  the  , 
opinion  of  the  court,  except  ^^the  ft§^^^^>  [Q 
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of  fact  that  Miss  Campbell  signed  the  letter 
and  receipt,  and  this  Is  not  material  to  the 
decision,  and  Is  referred  to  in  order  that  It 
may  not  hereafter  be  cited  as  a  precedent 
upon  the  right  of  a  woman  to  hold  the  office 
of  deputy  clerk.  Miss  Campbell  did  not  sign 
the  letter  or  the  receipt,  nor  does  It  appear 
that  she  was  deputy  derk,  as  la  manifest 
from  the  evidence  of  K.  R.  Hoyle,  who  testi- 
fied as  follows: 

"The  signature  to  the  paper  shown  me— a 
letter — is  the  handwriting  of  T.  N.  Campbell, 
clerk  of  the  court.  The  other  paper,  a  receipt 
(or  $5,  part  of  this  is  in  the  handwriting  of  Miss 
Tannie  Campbell,  who  is  Mr.  Campbell's  office 
deputy.  It  is  signed  T.  N.  Campbell,  but  it  is 
in  her  handwriting.  The  other  paper  is  a  re- 
ceipt for  $63,  in  the  handwriting  of  the  same 
lady." 

She  was  simply  an  employ^  In  the  office, 
who  wrote  the  letter  and  receipt  for  the 
clerk  to  sign. 


(173  N.  C.  88) 
UPCHURCH  et  al.  v.  TJPOHUROH  et  aL 
(No.  115.) 

(Supreme  Court  (rf  North  Carolina,    March  7, 
1917.) 

1.  JUDICIAI,    SAUa    <S=331(1) — CONriHMATION. 

Under  Revisal  1905,  i  2613,  as  to  judicial 
sales  of  property,  confirmation  of  a  sale  is 
within  the  legal  discretion  of  the  court  even  if 
no  exceptions  are  filed,  where  an  increase  of 
bid  is  made. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  g|  59,  60,  65.] 

2.  JuoiciAi.  Sales  «=s>31(2)— Sales  of  Land 

— CONFIBMATTON. 

Where  property  was  ordered  sold  and  the 
highest  bid  was  $26,000,  and  an  advanced  bid 
by  responsible  parties  of  $1,500,  was  made  one 
day  after  expiration  of  the  time  limit  but  be- 
fore the  bidder  appeared  to  insist  on  his  rights, 
it  was  proper  to  refuse  to  confirm  the  sale. 

[Hid.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  {{  61-64,  67.] 

Appeal  from  Superior  Court,  Chatham 
County ;  Cox,  Judge. 

Proceedings  for  the  sale  of  land  of  the  es- 
tate of  Isham  S.  Upchurch,  deceased,  brought 
by  M.  R.  Upchurch  and  J.  M.  Broadwell,  ex- 
ecutors, against  G.  W.  Upchurch  and  others. 
From  an  order  refusing  to  confirm  the  sale 
of  the  land  to  them,  Nevina  and  Flournoy 
appeal.    Affirmed. 

The  Judgment  of  the  clerk  was  one  refusing 
to  confirm  a  sale  of  lands  had  pursuant  to  a 
decree  by  him  duly  entered,  and  the  facts 
pertinent  to  the  present  appeal  are  very 
well  epitomized  In  the  Judgment  of  Judge 
Cox,  as  follows: 

"It  appearing  to  the  court  and  the  court  find- 
ing as  a  fact  that  the  sale  of  the  lands  and 
timber  described  in  the  complaint  filed  in  the 
cause,  made  by  the  commissioners  herein  on  the 
5th  day  of  January,  1917,  was  in  all  respects 
regular;  that  there  were  numerous  bidders  at 
the  sale  and  the  bidding  was  spirited;  that  W. 
T.  Hunt,  of  W.  T.  Hunt  &  Bro.,  was  present 
and  bidding;  that  W.  Ll  Nevins  and  Ia  B. 
Flournoy,  trading  as  Nevins  &  Flournoy,  be- 
came the  last  and  highest  bidders  at  said  sale  for 


the  land  and  timber  at  the  price  of  $26,000; 
that  said  bid  was  a  fair  and  reasonable  price 
for  said  land  and  timber;  that  the  commisirion- 
ers  made  report  of  the  sale  without  recommenda- 
tion, on  the  6th  day  of  January,  1917 ;  that  an 
advanced  bid  of  $1,500  was  filed  by  W.  T. 
Hunt  and  S.  L.  Hunt,  trading  as  W.  T.  Hunt  i 
Bro.,  with  Hon.  James  L.  Griffin,  clerk  of  the 
superior  court  of  Chatham  county,  on  the  27th 
day  of  January,  1917;  that  before  the  filing 
of  the  advanced  bid  no  exception  had  been  made 
to  the  report  of  the  commissioners  and  no  con- 
firmation of  the  sale  had  been  made  by  the  court; 
that  on  the  29th  day  of  January,  19(17,  W.  L. 
Nevins,  of  Nevins  &  Flournoy,  appeared  in  peiv 
son  and  with  counsel,  before  said  clerk  of  the 
superior  court  of  Chatham  county,  and  moved 
the  court  for  judgment  confirming  said  sale  to 
Nevins  &  Flournoy,  and  for  an  order  regairing 
the  commissioners  to  make  and  deliver  to  said 
Nevins  &  Flournoy  a  good  and  sufficient  deed 
to  said  land  and  timber  on  payment  of  the  pur- 
chase price ;  that  said  clerk  of  the  superior  court 
of  Chatham  county,  in  the  exercise  of  bia  sound 
discretion,  refused  to  confirm  said  sale;  that 
from  such  refusal  to  confirm  the  said  Nevins  & 
Flournoy  excepted  and  appealed  to  this  court." 

Upon  these  facts,  his  honor,  being  of  opin- 
ion that  the  clerk  was  acting  within  his  au- 
thority In  refusing  to  confirm  the  sale,  enter- 
ed a  decree  confirming  the  Judgment,  and 
Nevins  &  Flournoy,  the  bidders  at  the  sale, 
having  duly  excepted,  appealed. 

Percy  J.  Olive,  of  Apex,  and  J.  C.  Uttle,  of 
Raleigh,  for  appellants.  Fred  W.  Bynum,  of 
Plttsboro,  for  appellees. 

HOKE,  J.  The  statute  bearing  more  par- 
ticularly on  the  question  presented  (Revisal. 
{  2513)  is  as  follows: 

"The  court  may  authorize  any  officer  there- 
of, or  any  other  competent  person,  to  be  desig- 
nated in  the  decree  of  sale,  to  sell  the  real  es- 
tate under  this  proceeding;  but  no  clerk  of  any 
court  shall  appoint  himself  or  his  deputy  to 
make  sale  of  real  property  or  other  property 
in  any  proceeding  before  Mm.  Such  officer  or 
person  shall  file  his  report  of  sale  giving  full 
particulars  thereof,  within  ten  days  after  the 
sale,  in  the  office  of  the  clerk  of  the  superior 
court,  and  if  no  exception  thereto  is  filed  with- 
in twenty  days,  the  same  shall  be  confirmed: 
Provided,  that  any  party,  after  the  confirmation, 
shall  be  allowed  to  impeach  the  proceedings  ami 
decrees  for  mistake,  fraud  or  collusion,  by  pe- 
tition in  the  cause:  Provided  further,  that  in- 
nocent purchasers  for  full  value  and  without 
notice  shall  not  be  affected  thereby." 

And  It  Is  contended  for  defendants  that, 
by  virtue  of  the  clause  in  the  section,  "and 
if  no  exception  thereto  is  filed  within  twenty 
days,  the  same  shall  be  confirmed,"  they  are 
entitled  to  have  the  sale  confirmed  as  of 
right  and  notwithstanding  the  Increased  bid 
of  $1,600. 

[1]  Prior  to  the  enactment  of  this  clause 
and  BO  far  as  the  rights  of  a  bidder  at  a 
judicial  sale  was  concerned,  the  court,  before 
confirmation,  had  well-nlgh  unlimited  discre- 
tion as  to  the  acceptance  of  the  bid.  Such  a 
bidder  acquired  thereby  no  Independent  right 
in  the  property  or  In  the  suit.  His  offer  was 
considered  only  as  a  proposition  to  buy  at 
the  price  named,  the  court  reserving  the  right 
to  accept  or  reject  the  bid  as  It  might  decree 
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best    Barren  ▼.  Blythe,  140  N.  O.  p.  416,  53 

5.  B.  232;  Rorer  on  Judicial  Sales  (2d  Bd.) 
f  108.  In  Harrell's  Case,  Walker,  Judge,  de- 
livering the  opinion,  said: 

"Where  land  is  sold  nnder  a  decree  of  court, 
the  purchaser  acquires  no  Independent  right. 
He  18  regarded  as  a  mere  preferred  proposer 
until  confirmation,  which  is  the  judicial  sanction 
or  the  acceptance  of  the  court,  and,  until  it  is 
obtained,  the  bargain  is  not  complete." 

And  In  Rorer,  {  108,  it  Is  said: 

"The  court  is  clothed  with  an  unlimited  dis- 
cretion to  confirm  a  judicial  sale  or  not,  as  it 
may  seem  wise  or  just.  Confirmation  is  final 
consent,  and,  the  court  being  the  vendor,  it 
may  consent  or  not  in  Its  discretion." 

True,  this  autbor,  In  a  subsequent  sec- 
tion, says  that  the  matter  of  confirmation 
rests  In  the  sound  legal  dlscretlcm  of  the 
court,  and  the  same  may  be  reviewed  on 
appeal;  but  this,  except  on  motion  to  relieve 
a  bidder  from  a  proposal  superinduced  by 
fraud  or  excusable  mistake,  must  be  under- 
stood to  refer  rather  to  the  question  as  It 
affects  the  rights  or  Interests  of  the  parties 
which  are  alretldy  Involved  In  the  suit,  and 
not  to  the  bidder  who  as  yet  has  acquired  no 
standing  or  interest  therein.  Harrell  ▼. 
Blythe,  supra;  Joyner  v.  Futrell,  136  N.  C. 
p.  302,  48  S.  E.  819;  HaU  v.  Taylor,  133  Qa. 

006,  66  S.  B.  478;  Borer,  Judicial  Sales,  { 
110.  On  the  matter  of  confirmation.  In  that 
aspect  of  the  case,  it  has  not  been  in  accord 
with  the  practice  in  this  state  to  refuse  to 
confirm  a  sale  for  inadequacy  of  price  un- 
less there  has  been  an  advanced  bid,  and  by 
a  responsible  bidder  and  on  average  or  leaser 
values,  an  Increased  bid  of  10  per  cent,  has 
usuaUy  been  regarded  as  sufficient  to  Justi- 
fy the  court  in  reopening  the  biddings. 
Where  amounts  are  large,  the  advance  per 
cent,  need  not  be  so  much.  A  distinction 
recognized  by  statute  as  to  sales  nnder  de- 
cree of  foreclosure,  etc.,  by  chapter  146,  Laws 
1915,  making  6  per  cent,  sufficient  when  the 
amount  of  bid  is  over  $500.  But,  while  these 
rules  are  usually  observed,  they  are  not  ab- 
solutely Imperative,  and  the  question  of  con- 
firming a  sale  is  referred,  as  stated,  to  the 
sound  legal  discretion  of  the  court,  and,  in 
the  proper  exercise  ,of  such  discretion,  the 
court,  under  certain  conditions,  may  reject 
an  increased  bid  and  confirm  a  sale  when  it 
appears  from  the  relevant  facts  and  circum- 
stances that  such  a  course  is  wise  and  Just 
and  for  the  best  Interests  of  all  parties 
whose  rights  are  being  dealt  with  in  the 
suit.  Thompson  v.  RosplgUosi,  162  N.  0. 
145,  77  S.  B.  113;  Uzzle  v.  Weil,  151  N.  O. 
132,  65  S.  B.  755;  Dula  v.  Seagle,  98  N.  a 
458,  4  S.  B.  540;  Wood,  Adm'r,  v.  Parker, 
63  N.  G.  379.  After  confirmation,  the  power 
of  the  court  is  much  more  restricted.  The 
purchaser  is  then  regarded  as  the  equitable 
owner,  and  the  sale  as  it  affects  him  or  his 
interests  can  only  be  set  aside  for  "mis- 
take, fraud  (H*  collusion"  established  on  pe- 
titions regularly  filed  in  the  cause.  Revlsal, 
I  2513;    Ashbee  t.  Oowell,  45  N.   0.  168; 


Kampman  v.  Nicewaner,  60  Neb.  208,  82  N. 
W.  623;  Va.  Ins.  C3o.,  etc.,  y.  Ctottrell,  85  Va. 
p.   857,   9   S.  B.  132,  17  Am.   St.  Rep.   108. 

Considering  this  legislation  in  view  of 
these  recognized  powers  of  the  court  in 
the  case  of  Judicial  sales,  we  are  of  opinion 
that,  on  the  facts  as  embodied  In  his  honor's 
Judgment,  appellant's  position  cannot  be 
maintained.  So  far  as  we  are  aware,  the 
clause  relied  upon  appears  for  the  first  time 
in  the  Code  of  1883  (section  1906).  Prior  to 
that,  these  sales  were  confirmed  on  motion 
and  after  notice  (Laws  1868-69,  c  122,  §§ 
6,  16),  and  the  primary  purpose  of  th« 
amendment  was  to  relieve  the  parties  and  the 
proposed  purchaser  of  the  delays  and  un- 
certainties incident  to  this  requirement  for 
further  notice,  etc  In  causes  having  nu- 
merous parties,  in  many  instances  widely 
scattered  and  at  times  nonresident,  this  re- 
quirement for  further  notice  might,  and  fre- 
quently did,  present  a  real  obstacle  in  the 
successful  conduct  of  such  sales,  both  in  the 
matter  of  time  and  cost,  and  the  law  was 
enacted  to  enable  the  court  to  proceed  to 
Judgment  on  the  record  as  it  stood,  after 
20  days,  and  to  shut  off  all  right  of  excep- 
tions for  irregularities,  lack  of  notice,  or 
even  inequalities  as  between  the  parties  to 
the  record,  and  it  was  never  intended  to 
deprive  the  court  of  the  power  to  regulate 
and  control  a  sale  by  reason  of  advanced 
bids  made  and  entered  before  the  purchaser 
appeared  and  move  that  his  bid  be  accepted 
and  sale  confirmed.  This  right  the  statute 
confers  upon  him,  and,  under  its  provisions, 
he  can  appear  at  the  end  of  the  20  days 
or  after,  and,  it  an  increased  bid  has  not 
been  made  at  the  time  of  motion  entered,  he 
is  entitled  to  have  the  same  allowed  and  on 
the  record  as  It  then  appears.  Until  such 
move  is  made  on  his  part,  the  powers  of  the 
court  In  reference  to  confirming  the  sale  for 
Inadequacy  of  price  may  be  determined  in 
its  legal  discretion.  This  increase  of  bid  is 
not  in  strictness  an  exception  by  the  parties, 
the  objection  more  directly  contemplated  by 
the  statute,  but  a  recognized  method  of  af- 
fording information  to  the  court  that  the 
property  has  not  brought  a  fair  price,  and, 
as  stated,  these  facts  may  be  considered  and 
acted  on  if  presented  before  the  purchaser 
has  appeared  and  moved  for  confirmation 
of  sale. 

[2]  This,  In  our  opinion,  being  the  proper 
construction  of  the  law,  his  honor  has  made 
correct  ruling  on  the  matter  presented.  In 
a  sale,  to  an  amount  greatly  in  excess  of  the 
average,  $26,000,  there  has  been  an  advanced 
bid  by  responsible  parties  of  $1,600.  True, 
this  was  made  one  day  after  the  expiration 
of  the  time  limit,  but  it  was  made  before  the 
bidder  had  appeared  to  Insist  on  his  rights, 
and,  under  the  facts  of  the  record,  the  clerk 
was  right  and  certainly  acting  within  his  pow- 
ers in  refusing  to  confirm  the  sale.  We  have 
been  referred  by  counsel  to  the  case  of  Floyd 
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r.  Rook,  128  N.  G.  p.  10,  38  S.  E.  33,  as  an 
authority  against  our  disposition  of  the  ap- 
peal. That  was  a  case  of  actual  partition 
and  in  which  exceptions  from  some  of  the 
parties  of  record,  filed  after  20  days,  were 
disallowed  for  that  reason.  It  does  not  dis- 
tinctly appear  In  that  appeal  what  was  the 
nature  of  these  exceptions.  Doubtless  they 
were  for  some  Irregularities  In  the  proceed- 
ings or  because  of  some  Inequitable  adjust- 
ment In  either  case,  they  were  known  to 
the  parties  at  the  time  the  partition  was 
made  or  when  the  report  was  filed,  and  such 
objections  come  more  nearly  within  the 
express  terms  and  purpose  of  the  statute. 
In  our  view,  the  case  Is  not  In  necessary 
conflict  with  our  present  decision,  to  the 
effect  that  the  statute  does  not  and  was  not 
intended  to  Impair  the  power  of  the  court 
as  to  confirmation  of  judicial  sales  for  in- 
adequacy of  price  evidenced  by  an  Increased 
and  suflSdent  bid  made  before  the  proposed 
purchaser  has  appeared  and  moved  for  an 
acceptance  of  his  bid  as  he  can  now  do  un- 
der the  law  after  20  days. 

There  is  no  error,  and  the  judgment  of  the 
court  is  affirmed. 

Affirmed. 

(173  N.  C.  706) 

FORBES  et  al.  v.  SAVAGE,    (No.  183.) 

(Supreme  0>urt  of  North  Carolina.    March  14, 
1917.) 

Descent  awd  DisTRiBtrriON  ^=>35—  Collat* 

K&AL  Relatives — Half  Blood. 
Where  a  daughter  taking  by  inheritance 
from  her  father  died  without  lineal  descendants, 
a  sister  of  the  half  blood,  but  not  of  the  bloo<]  of 
the  father,  being  the  issue  of  a  subsequent  mar- 
riage of  the  common  mother,  was  not  the  heir  at 
law. 

[Ed.  Note. — For  other  cases,  sec  Descent  and 
Distribution,  Out,  Dig.  {!  102-107.] 

Appeal  from  Superior  Court,  Pitt  County ; 
Stacy,  Judge. 

Proceeding  by  Mrs.  Lena  Forbes  and  oth- 
ers against  W.  A.  Savage,  guardian  of  Jaun- 
Ita  Savage.  Judgment  for  plalutifFs,  and  de- 
fendant excepts  and  appeals.    Affirmed. 

This  is  an  action  to  determine  the  rights 
of  the  parties  to  certain  money  derived  from 
the  sale  of  land.  The  facts  are  stated  in 
full  in  the  judgment,  which  is  as  follows: 

This  cause  coming  on  to  be  beard,  before  W. 
P.  Stacy,  judge  presiding,  at  the  January  term, 
1917,  01  Pitt  superior  court,  and  being  beard  on 
the  following  agreed  facts:  (1)  That  W.  Ij. 
Anderson  married  Laura  Smith,  and  as  the  re- 
sult of  said  marriage  four  children  were  born, 
to  wit,  Louis  Anderson,  Ella  Anderson,  Georgia 
Anderson,  and  Lena  Anderson.  (2)  That  after 
the  birth  of  said  children,  the  said  W.  L.  An- 
derson died,  and  at  the  time  of  his  death  owned 
a  tract  of  land,  known  as.  the  "285-aere  tract," 
leaving  surviving  him  the  above-named  four 
children  and  the  widow,  Laura  Anderson.  (3) 
That  after  the  death  of  W.  L.  Anderson,  his 
widow,  Laura  Anderson,  married  W.  A.  Savage, 
and  to  them  was  bom  Jaunita  Savage,  the  pe- 
titioner in  this  case.  (4)  That  after  the  birth 
of  the  said  Jaunita  Savage,  as  above  named,  the 


said  Ella  Anderson,  one  of  the  snrvlvwa  of  W. 
L.  Anderson,  married  one  Tucker,  and  died  in- 
testate leaving  no  children  or  child  or  issue  of 
such.  (5)  That  the  children  now  surviving  W. 
L.  Anderson,  to  wit,  Louis  Anderson,  Lena  An- 
derson Forbes,  and  Georgia  Anderson  Gilbert, 
have  in  this  special  proceeding  (Louis  Anderson 
being  a  non  compos  mentis,  acting  throagh  his 
next  friend,  G.  G.  Pierce)  effected  a  sale  of  the 
said  land,  described  in  the  petition.  That  W.  A. 
Savage  In  behalf  of  hii  ward,  Jaunita  Savage, 
did  not  oppose  the  sale  of  the  same,  but  asks 
that  one-sixteenth  of  the  funds  arising  from  the 
sale  of  the  said  land  be  held  for  her,  to  be  paid 
to  her,  if  the  court  shall  decide  that  she  is  enti- 
tled to  the  same;  but,  if  the  court  should  de- 
cide that  she  is  not  entitled  to  it,  as  heir  at  law 
of  Ella  Anderson  Tucker,  then  that  it  shall  be 
turned  over  to  the  original  petitioners  herein. 

It  is  now,  therefore,  ordered,  adjudged,  and 
decreed  that  Jaunita  Savage  is  not  an  heir  at 
law  of  Ella  Anderson  Tucker ;  that  she  has  no 
interest  in  the  tract  of  land  described  in  the 
pleadings,  or  fund  arising  from  the  sale  there- 
of;  that  said  one-sixteenth  being  held  to  abide 
the  claim  of  Jaunita  Savage  be  delivered  to  the 
said  Louis  Anderson,  Georgia  Anderson  Gilbert, 
Lena  Anderson  Forbes,  heirs  at  law  of  Ella  An- 
derson Tucker;  that  Jaunita  Savage  take  noth- 
ing by  this  action ;  and  that  original  petition- 
ers recover  their  costs  of  the  said  guardian,  to  be 
taxed  by  the  clerk  of  this  court. 

W.  P.  Stacy. 
Judge  Superior  Court,  Presiding; 

The  defendant  excepted  and  appealed. 

S.  J.  Everett,  of  Greenville,  for  appellant. 
F.  M.  Wooten,  of  Greenville,  for  appellees. 

PER  CURIAM.  The  judgment  is  affirmed 
on  the  authority  of  Noble  t.  WllUama^  167 
N.  C.  112,  83  S.  B.  180. 

Affirmed. 


(OT  K.  C.  70) 

MEEDER  &  CO.  v.  SEABOARD  AIR  UND 
RT.    (No.  90.) 

(Supreme  Court  of  North  Ciarolina.     Mardi  7, 
1917.) 

1.  Cabbiebs  ^=>230(7)  —  Cabelagk  of  Ijvb 
Stook— Instktjction  . 

In  an  action  against  a  railroad  for  injuries 
to  live  stock  in  unloading,  the  court  charged 
that,  when  freight  is  shipped  in  carload  lots, 
the  duty  is  imposed  upon  the  consignee  to  take 
it  out  pt  the  car ;  that,  had  nothing  been  said 
by  plaintiff  to  defendant  in  respect  to  the  ship- 
ment, defendant  would  have  been  justified  in 
carrying  the  carload  to  destination  without  mak- 
ing preparation  for  its  unloading,  but  that,  if 
plaintin  notified  defendant  he  expected  the  ship- 
ment and  requested  defendant  to  provide  facili- 
ties for  unloading,  and  defendant  received  such 
notice,  it  was  defendant's  duty  to  provide  prop- 
er facilities ;  and  that  if  defendant  did  not  have 
sufficient  facilities  at  destination  for  unloading 
live  stock,  and  it  was  notified  by  plaintiff  that 
he  was  to  receive  the  stock,  and  a  sufficient  time 
elapsed,  and  defendant  failed'  to  provide  facili- 
ties, it  was  negligence  on  the  part  of  defendant. 
Held,  that  such  charge  was  favorable  to  defend- 
ant 

[Ed.   Note. — ^For   other   casesr  see   Carriers, 
Cent  Dig.  {  961.] 

2.  Cabbiers  €=9228(3)'  —  Cabbiaqs  of  liirs 
Stock— Evidence. 

In  such  action,  evidence  of  a  witpess  that 
kids  and  lambs  were  bom  dead  the  next  morning 
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as  result  of  the  fkUnre  to  provide  proper  facil- 
ities for  unloading  waa  competent. 

[SM.    Note.— For    other    cases,    see   Oarriers, 
Cent.  Dig.  S  960.] 
8.  Appkai.  and  Erbob  «=>  1050(1)— Harulxsb 

BSBOB— Eyidence. 
In  snch  action,  the  opinion  of  a  witness  that 
it  would  be  harmful  for  goats  and  sheep  carry- 
ing young  to  jump  10  feet  from  a  car  was  harm- 
less, as  It  could  not  have  affected  the  result, 
since  any  one  of  sufficient  intelligence  to  act 
as  joror  would  know  the  matter. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  1068,  1069,  4153,  Il57.] 

Appeal  from  Superior  Court,  Warren  Coun- 
ty ;  -Stacy,  Judge. 

Action  by  Meeder  &  Co.,  against  the  Sea- 
board Air  line  Railway.  From  a  Judgment 
for  plalntUI,  defendant  -appeals.    No  error. 

This  Is  an  action  to  recover  damages  to  a 
carload  of  abeep  and  goats  shipped  over  the 
road  of  the  defendant  from  Artesla,  N.  C,  to 
Ridgeway,  N.  C.  The  action  was  commenced 
la  the  recorder's  court  of  Warren  county, 
and  was  tried  In  the  superior  court  on  ap- 
peal. The  allegation  of  negligence  relied  on 
by  the  plaintiff  was  that  the  defendant  fail- 
ed to  provide  proper  and  adequate  facilities 
for  unloading. 

The  plaintiff's  evidence  tended  to  show 
that  the  carload  of  sheep  and  goats,  contain- 
ing 230  animals,  was  gathered  together  at 
Artesla  for  Meeder  &  Co.,  at  Ridgeway,  N. 
0.  J.  A.  Meeder,  manager  of  Meeder  &  Co., 
testified  that  be  went  to  the  agent  of  the 
defendant  at  Ridgeway  and  told  blm  that  be 
expected  a  carload  of  sheep  and  goats  and 
wanted  him  to  take  the  matter  up  with  the 
company  of  building  a  cattle  chute  for  un- 
loading these  animals.  The  agent  Informed 
blm  that  he  had  written  the  defendant  about 
the  matter,  and  had  been  advised  that  it 
would  be  too  expensive  and  take  too  long  to 
get  the  material  for  the  construction  of  the 
chute.  Plaintiff  then  told  the  agent  of  the 
defendant  that  he  would  do  the  work  and 
furnish  the  material  for  $7.50.  This  was 
two  weelcB  before  the  shipment  arrived.  On 
the  arrival  of  the  car,  Meeder  refused  to  ac- 
cept shipment  because  there  were  no  facili- 
ties for  unloading  the  animals.  The  defend- 
ant's agent  then  attempted  to  unload  the 
sheep  by  putting  a  plank  up  so  that  they 
could  get  out.  As  soon  as  the  door  of  the 
car  was  opoied  all  of  the  animals  attempted 
to  come  out  at  the  same  time,  and  a  number 
of  them  fell  from  the  plank  to  the  ground 
and  were  Injured.  Four  sheep  were  found 
dead  In  the  car,  and  numbers  of  goats  and 
sheep  died  after  they  were  talcen  to  the  plaln- 
tllTs  farm. 

His  honor  charged  the  Jury,  among  other 
things,  as  follows: 

"Vnien  freight  is  shipped  in  carload  lots,  the 
duty  is  imnosed  upon  the  consignee  to  unload; 
tl>at  is,  take  it  out  of  the  car.  •  •  •  Had 
nothing  been  said  by  plaintiff  to  defendant  in 
respect  to  this  expected  shipment,  then  defend- 
ant would  have  been  justified  in  carrying  the 


carload  of  sheep  and  goats  or  animals  to  Ridge- 
way without  making  any  preparation  for  Its 
unloading.  But  if  you  should  find  from  the 
evidence,  and  by  its  greater  weight,  that  plain- 
tiff notined  defendant  that  he  expected  a  ship- 
ment of  live  stock  consigned  to  him  at  Ridge- 
way :  that  he  requested  the  defendant  to  provide 
facilities  for  unloading  tliat  stock,  and  defend- 
ant having  received  such  notice,  and  if  you  find 
that  defendant  received  such  notice  from  the 
plaintiff,  then  it  was  the  dut^  of  the  defendant 
to  make  such  facilities,  and  it  was  the  duty  of 
the  railroad  to  provide  the  proper  facilities. 
*  •  ♦  (If  you  find  from  the  evidence  that 
defendant  company  did  not  ha.ve  sufficient  fa- 
cilities at  Ridgeway  for  unloading  live  stock,  and 
you  should  further  find  that  it  was  notified  by 
plaintiff  that  he  was  to  receive  it  over  that  line, 
and  you  should  find  that  sufficient  time  elapsed 
and  defendant  failed  to  provide  such  facilities, 
it  is  negligence  on  the  part  of  the  company,  and 
the  plaintiff  should  have  the  second  issue  answer- 
ed in  his  favor.  If  you  do  not  so  find,  you  are 
to  answer  the  second  issue  'Na')" 

The  defendant  excepted  to  part  In  paren- 
thesis. The  defendant  also  excepted  to  the 
evidence  of  one  of  the  witnesses  for  the 
plaintiff  that  some  of  the  goats  and  sheep 
were  born  dead  the  next  morning  after  they 
were  taken  from  the  car.  This  same  witness 
testified,  without  objection,  that  in  his  opin- 
ion the  treatment  received  by  falling  out  of 
the  car  was  the  cause  of  being  bom  dead. 
The  defendant  also  excepted  to  the  evidence 
of  another  witness  for  the  plaintiff,  who  tes- 
tified that  the  result  of  allowing  animals  to 
Jump  10  feet  from  a  car  while  with  kids 
and  lambs  would  be  harmfuL 

There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  excepted  and  ap- 
pealed. 

Murray  Allen,  of  Raleigh,  for  appellant 
Thos.  M.  Plttman,  of  Henderson,  and  B.  B. 
Williams,  of  Warrenton,  for  appellee. 

ALLEN,  J.  [1]  The  <Aarge  of  his  honor  to 
the  Jury  was  favorable  to  the  defendant. 
The  only  authority  cited  In  the  brief  ((Coving- 
ton's Stockyard  Co.  v.  Keith,  139  U.  S.  133, 
11  Sup.  Ct  462,  35  L.  Ed.  73)  states  the  rule 
to  be  that: 

"The  railroad  company,  holding  itself  out  as  a 
carrier  of  live  stock,  was  under  a  legal  obliga- 
tion, arising  out  of  the  nature  of  its  employ- 
ment, to  provide  suitable  and  necessary  means 
and  facilities  for  receiving  live  stock  offered  to 
it  for  shipment  over  its  roads  and  connections, 
as  well  as  for  dischar^ng  such  stock  after  it 
reaches  the  place  to  which  it  is  consigned." 

And  this  Is  In  accord  with  the  decision  of 
this  Court  in  (Togdell  v.  Railroad,  124  N.  C. 
306,  32  S.  B.  706,  and  in  other  cases. 

[2, 3]  The  evidence  of  the  witness  that 
kids  and  lambe  were  born  dead  the  next 
morning  as  a  result  of  the  failure  to  pro- 
ride  proper  facilities  for  unloading  was 
clearly  competent  and  the  opinion  of  the 
other  witness  that  it  would  be  harmful  for 
goats  and  sheep,  carrying  young,  to  Jump  10 
feet  from  a  car,  could  not  have  affected  the 
result  as  any  one  of  sufficient  Intelligence  to 
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act  as  a  juror  would  know  tbls  without  the 
testimony  of  a  witness. 
No  error. 

CLARE,  O.  J.  (concnrring).  I  concnr  In  all 
that  Is  so  well  said  in  tbe  opinion  of  the 
court,  but  it  would  seem  there  was  negli- 
gence, not  only  in  the  manner  of  discharging 
the  stock  at  the  place  of  destination,  but  al- 
so in  carrying  sheep  and  goats  promiscuous- 
ly, without  putting  any  division  between 
iliem.  The  difference  between  the  two  class- 
es of  stock  required  this,  and  the  faUure  to 
do  this  doubtless  caused  some  of  the  loss. 

We  know  on  the  best  authority  that  a 
shepherd  "divideth  his  sheep  from  the 
goats."    Matthew  zzr,  32. 


(173  N.  C.  753) 

STATE  T.   SOUTHERN  BJXPRBSS   CO. 
(No.  465.) 

(Supreme  Court  of  North  Carolina.    March  14, 
1917.) 

1.  ConSTB     ®=>97(5)— PbEOBDENTB— CONTBOL- 

UNo  Decisions. 
The  latest  utterance  of  the  United   States 
Supreme  Court  construing  a  federal  statute  is 
binding  on  the  state  courts  as  to  such  statute's 
construction,  regardless  of  prior  decisions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  i  33Z] 

2.  Irtoxicatino  Liquors  «=>138— Offenses 
~— **Beveeaqe  " 

Pub.  Loc.  Laws  Ex.  Sess.  1913,  c.  267, 
declares  that  the  manufacture,  sale,  delivery, 
or  transportation  for  the  purpose  of  delivery 
of  any  intoxicating  beverage  in  the  corporate 
limits  of  the  town  of  Trinity,  Randolph  coun- 
ty, shall  be  unlawful.  Webb-Kenyon  Act 
March  1,  1913,  c.  80,  37  Stat.  699,  prohibits 
the  transportation  in  interstate  commerce  of  all 
liquor  intended  to  be  received,  possessed,  sold, 
or  in  any  manner  used,  either  in  the  original 
package  or  otherwise  in  violation  of  any  state 
law.  Defendant,  an  interstate  carrier,  trans- 
ported from  without  into  the  state  of  North 
Carolina  and  town  of  Trinitv.  a  quart  of  whis- 
ky. Held  that,  notwithstanding  the  interstate 
character  of  the  transaction,  defendant  was,  in 
view  of  the  Webb-Kenyon  Act,  guilty  of  a  vio- 
lation of  Laws  1913;  whisky  bein?  a  beverage 
within  the  terms  of  the  act,  for  a  beverage"  is 
defined  as  a  liquid  for  drmking,  usually  arti- 
ficially prepared  and  of  an  agreeable  flavor, 
as  an  intoxicating  beverage. 

[Hid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  148. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Beverage.] 

Appeal  from  Superior  Ck>urt,  Bandolph 
County;  Ferguson,  Judga 

The  Southern  Express  Company  was  In- 
dicted for  violating  Pub.  Loc.  Laws  Ex.  Sess. 
1913,  c.  267,  by  making  a  delivery  of  intoxi- 
cating liquors  in  violation  of  Its  provisions, 
and  from  a  Judgment  on  a  special  verdict 
whereby  defendant  was  pronounced  not  guil- 
ty, the  State  appeals.  Reversed,  with  direc- 
tions to  proceed  to  Judgment 

The  Attorney  General  and  Assistant  Attor- 
ney (Senerai,  for  the  State.  Roberson,  Bam- 
bart  &  Smith,  of  High  Point,  for  appellee. 


BROWN,  J.  The  substance  of  the  special 
verdict  is  that  the  defendant  delivered  to 
Matthew  Hargrove  one  quart  of  whisky  on 
November  25,  1915,  shipped  from  Lynchburg 
Va.,  and  intended  for  the  personal  consump- 
tion of  said  Hargrove,  and  that  the  delivery 
was  made  within  the  corporate  limits  of  the 
town  of  Trinity. 

The  prosecution  is  based  on  a  local  statute 
(chapter  267  of  the  Public  Local  Laws  of  the 
Extra  Session  of  1913),  the  first  section  of 
which  declares: 

"That  the  manufacture,  sale,  delivery,  or 
transportation  for  the  purpose  of  delivery  of  any 
intoxicating  beverage,  in  the  corporate  limits 
of  the  town  of  Trinity,  Randolph  county,  shall 
be  unlawful  except  as  herein  provided." 

It  Is  admitted  that  the  delivery  Is  not 
within  the  proviso  of  the  statute.  This  stat- 
ute, operating  as  it  does  upon  a  carrier  eo- 
gaged  in  interstate  commerce,  is  a  direct  bur- 
den upon  such  commerce  and  conflicted  with 
the  power  of  Congress.  The  statute,  there- 
fore, could  not  be  used  to  prevent  interstate 
shipments  from  Virginia  into  North  (Carolina. 
This  proposition  has  not  been  open  to  ques- 
tion since  the  decision  in  Lelsy  t.  Hardin, 
135  U.  S.  100,  10  Sup.  Ct  681,  34  L.  Ed-  128. 

[1,2]  But  since  that  decision  the  Webb- 
Kenyon  Law  has  been  enacted  and  its  con- 
stitutionality sustained  by  the  Supreme  Court 
in  Clark  Distilling  Co.  v.  West  Virginia  et 
al.,  242  U.  S.  311,  37  Sup.  Ct  180,  61  L.  Ed. 
— ,  January  8, 1917.  In  that  case  the  court 
says: 

"As  the  state  law  forbade  the  shipmoit  into 
or  transportation  of  liquor  in  the  state,  whether 
from  inside  or  out,  and  all  receipt  and  posses- 
sion of  liquor  so  transported,  without  regard 
to  the  use  to  which  the  liquor  was  to  be  put, 
and  as  the  Webb-Kenyon  Act  prohibited  the 
transportation  in  interstate  commerce  of  all 
liquor  'intended  to  be  received,  possessed,  sold 
or  in  any  manner  used,  either  in  the  original 
package  or  otherwise,  in  violation  of  any  law 
of  such  state,'  there  would  seem  to  be  no  room 
for  doubt  that  the  prohibitions  of  the  state  law 
were  made  applicable  by  the  Webb-Kenyon  Law. 
If  that  law  was  valid,  therefore,  the  state  law 
was  not  repugnant  to  the  commerce  clause." 

It  is  contended  ttiat  the  decision  of  the 
Supreme  Court  in  Adams  Ex.  Co.  v.  Ken- 
tucky, 238  U.  S.  190,  35  Sup.  Ct.  824,  59  L. 
Ed.  1267,  L.  R.  A.  19160,  273,  Ann.  Cas. 
1915D,  1167,  conflicts  with  the  West  Virginia 
Case.  As  the  latter  is  the  latest  utterance  of 
the  court,  we  must  follow  it,  and  are  not  con- 
cerned with  a  supposed  conflict  in  its  deci- 
sions. But,  referring  to  such  contention,  the 
court  says  in  the  West  Virginia  Case: 

"The  case  in  this  court  relied  upon  to  estab- 
lish the  contrary  (Adams  Express  Company  v. 
Kentucky,  238  U.  S.  190  [35  Sup.  Ct  824. 
59  L.  Ed.  1267,  L.  R.  A.  1916C,  273,  Ann. 
Cas.  1915D,  1167])  clearly  does  not  do  so.  All 
that  was  decided  in  that  case  was  that,  as  the 
court  of  last  resort  of  Kentucky,  into  which 
liquor  had  been  shipped,  had  held  that  the  state 
statute  did  not  forbid  shipment  and  receipt  of 
liquor  for  personal  use,  therefore  the  Webb- 
Kenyon  Aot  did  not  apply,  since  it  only  applied 
to  things  which  the  state  law  prohibited." 
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The  statute  under  which  this  Indictment  Is 
brought  differs  very  materially  from  the 
High  Point  statute  constraed  in  So.  Sxpress 
Company  v.  High  Point,  167  N.  C.  103,  83  S. 
B.  254.    In  that  case  we  said: 

"The  General  Assembly  of  North  Carolina  has 
not  up  to  this  time  undertaken  to  prohibit  the 
introduction  of  liquor  into  this  stiate  for  in- 
dividual consumption.  *  *  *  It  is  not  con- 
tended, so  far  as  we  know,  by  any  one,  where 
the  state  permits  the  importation  of  liquor  for 
the  individual  consumption  of  its  citizens,  or 
for  any  other  lawful  purpose,  that  the  Webb- 
Kenyan  Law  has  any  eSecL" 

We  were  referring  to  the  High  Point  act 
and  the  general  law  of  this  state,  and  not  to 
any  merely  local  act  As  we  construed  the 
High  Point  act.  It  did  not  forbid  the  delivery 
of  liquor  for  personal  consumption.  That  the 
Trinity  act  forbids  the  delivery  of  liquor  for 
personal  consumption  is  manifest.  It  Is  not 
confined  to  deliveries  for  purposes  of  sale. 
The  delivery  "of  any  intoxicating  beverage" 
Is  prohibited,  whether  for  sale  or  personal 
use. 

The  word  "beverage"  means: 

"Liquid  for  drink;  drink;  usually  applied  to 
drink  artificially  prepared  and  of  an  agreeable 
flavor;  as,  an  Intoxicating  beverage.  Specifical- 
ly, a  'name  applied  to  various  kinds  of  drink." 
Webster's  International  Dictionary. 

"Drink  of  any  kind;  liquor  for  drink;  as, 
water  is  the  common  beverage;  intoxicating 
beverages."      The    Century    Dictionary. 

The  words  In  the  above  statute  "Intoxicat- 
ing beverage,"  should  be  understood  as  a  gen- 
eral term  including  all  the  different  kinds  of 
liquors  named  In  tbe  general  prohibition  law, 
namely,  "spirituous,  vinous,  fermented  or 
malt  liquors  or  Intoxicating  bitters."  Public 
Laws,  Elztra  Session  1908,  c.  71,  $  1. 

The  word  "beverage"  is  to  be  understood 
as  indicating  the  use  of  such  liquors  as  dis- 
tinguished from  their  use  as  a  medicine.  See 
People  T.  Hlchman,  75  Mich.  587,  42  N.  W. 
1006,  4  L.  R.  A.  707. 

We  are  of  opinion  that  tbe  defendant  Is 
guilty  under  the  facts  found  In  the  special 
verdict 

The  cause  Is  remanded,  with  direction  to 
proceed  to  Judgment 

Reversed. 

073  N.  C.  147) 
BOARD  OF  COM'RS  FOR  CALDWELL 
COUNTI  V.  SIDNEY  SPITZER 
&  CO.    (No.  477.) 

(Sopreme  Court  of  North  Carolina.    March  14, 
1017.) 

Counties  €=>151  —  Fiscal  Management  — 
"Necessabt  Expinse"  —  County  Home— 
"Support." 
Procuring  a  site  for  building  a  new  county 
home    is    a    "ikecessary    expense,"    within    the 
meaning  of  Const  art  7,  |  7,  providing  that  no 
county  shall  contract  debt,   or  levy  or  collect 
taxes,  without  sanction  by  vote  of  electors,  ex- 
cept for  necessary  expenses,  in  view  of  article 
11,  S  7,  providing  that  beneficent  provision  for 
the  poor  is  one  of  the  first  duties  ot  a  Christian 
state,    and   the  board   of   county  commissioners 
has  the  power  to  issue  bonds  for  the  construc- 


tion of  a  county  home  without  sanction  of  a 
taxpayer's  vote,  under  an  act  of  the  General  As- 
sembly; the  word  "support,"  as  used  in  Revisal 
1905,  i  1327,  including  the  building  of  a  home. 

[Ed.  Note. — ^For  other  cases,  see  Counties, 
Cent   Dig.   H  166,  218. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessary  Expenses; 
Support] 

Appeal  from  Superior  Court,  Caldwell 
County;  Webb,  Judge. 

Proceeding  by  the  Board  of  Commission- 
ers for  the  County  of  Caldwell  against  Sid- 
ney Spltzer  &  Co.  Judgment  for  plaintiff, 
and   defendant  appeals.     Affirmed. 

This  Is  a  controversy  without  action  be- 
tween the  board  of  commissioners  for  the 
county  of  Caldwell  and  the  defendant,  Sid- 
ney Spltzer  &  Co.,  to  determine  the  validity 
of  bonds  issued  by  authority  of  an  act  ot  the 
General  Assembly,  ratified  January  9,  1917. 
By  that  act  the  said  commissioners  were  em- 
powered to  Issue  bonds,  among  other  things, 
for  'the  purpose  "of  securing  site  for  and 
building  a  new  county  home  for  said  coun- 
ty." These  bonds  were  directed  to  be  Is- 
sued without  a  vote  of  the  people.  The  de- 
fendant made  a  proposition  for  the  purchase 
of  the  said  bonds,  which  the  plaintiff  board 
accepted.  This  proposition  was  made  de- 
pendent upon  the  legality  of  the  Issue.  De- 
fendant under  the  advice  of  Its  attorney, 
declined  to  complete  the  purchase,  upon  the 
ground  that  the  said  bonds  to  be  issued  un- 
der said  act,  $12,000  in  amount,  were  not  for 
a  necessary  expense  of  the  said  county,  and 
that,  therefore,  a  majority  of  the  qualified 
voters  of  Caldwell  county  were  required  to 
sanction  the  issue  to  make  said  bonds  legal 
under  the  provisions  of  article  7,  ji  7,  of  the 
Constitution  of  North  Carolina.  The  only 
question  presented  is  the  one  as  to  whether 
procuring  a  site  for  and  building  a  new  coun- 
ty home  Is  a  necessary  expense  of  the  county 
of  Caldwell. 

Judgment  was  rendered  In  favor  of  the 
plaintiff,  declaring  said  bonds  valid,  and  ad- 
Judging  the  recovery  of  the  purchase  price 
thereof,  and  the  defendant  excepted  and  ap- 
pealed. 

B.  F.  Williams,  of  Lenoir,  for  appellant 
Squires  &  Whlsnant,  of  Lenoir,  for  appellee. 

ALLEN,  J.  It  U  declared  In  article  11, 
I  7,  of  the  Constitution  that  "beneficent  pro- 
vision for  tbe  poor,  the  unfortunate  and  or' 
phan"  is  "one  of  the  first  duties  of  a  civil- 
ized and  Christian'  state,"  and  In  accordance 
with  this  spirit,  which  pervades  the  Constitu- 
tion, It  was  held  in  Jones  t.  Commissioners, 
137  N.  a  579,  50  S.  E.  291,  and  affirmed  In 
Keith  V.  Lockhart,  171  N.  C.  451,  88  S.  R 
640,  that  the  "support  of  the  aged  and  In- 
firm," which  is  the  designation  given  by 
statute  to  the  poor  of  the  county  (Rev.  { 
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1327;  Copple  v.  Com'rs,  138  N.  a  132,  60  S. 
B.  574),  Is  a  necessary  expense. 

The  word  "support"  has  a  variety  of  mean- 
ings, and  does  not  necessarily  include  the 
building  of  a  home;  but,  wh«i  considered  In 
connection  with  the  class  to  be  benefited, 
many  of  whom  are  without  a  place  of  resi- 
dence, and  the  policy  of  the  state  to  maintain 
the  poor  at  some  permanent  and  established 
place,  support  includes  shelter,  a  place  to 
live,  and  ttils  makes  it  necessary  to  build  a 
county  home,  without  which  the  duty  enjoin- 
ed upon  the  commissoners  could  not  be  per- 
formed. 

It  follows  that  the  bonds  in  controversy 
are  valid,  and  that  the  defendant  must  ac- 
cept and  pay  for  them. 

Affirmed. 


(178  N.  0.  187) 

BRINSON  rt  al.  v.  DUPUN  COUNTT  et  aL 
(No.  222.) 

(Supreme  Court  of  North  Carolina.    March  14, 
1917.) 

Maitdauus   «=»187(10)— Appbai/— Rbpkal  or 

STATI'TB. 

Where,  after  judgment  of  mandamus  against 
county  to  require  it  to  build  fences  under  Laws 
1915,  c.  612,  the  county  appealed,  and  pendin? 
the  appeal  the  General  Assembly  passed  a  bill 
to  authorize  the  county  to  issue  bonds  to  build 
fences  on  vote  of  the  people,  and  repealed  chap- 
ter 512,  the  proceeding  must  be  abated. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  437.] 

Appeal  from  Superior  C!ourt,  Duplin  Coun- 
ty; Lyon,  Judge. 

Mandamus  by  A.  J.  Brinson  and  others 
against  Duplin  County  and  W.  G.  Komegay 
and  others,  as  Commissioners  of  such  Coun- 
ty. Judgment  for  plaintiffs,  and  defendants 
appeaL    Proceeding  abated. 

L.  A.  Beasley,  of  Kenansvllle,  for  appel- 
lants. R.  D.  Johnson,  of  Warsaw,  for  appel- 
lees. 

CLARK,  O.  J.  This  is  a  mandamus  against 
Duplin  county  (Revlsal,  (  1310  [1] ;  Fountain 
V.  Pitt  County,  171  N.  C.  114,  87  S.  E.  990) 
and  its  commlssiopers  to  compel  the  build- 
ing of  fences  around  the  cotmty,  and  around 
certain  territories  therein,  and  to  borrow 
necessary  funds  to  pay  for  the  same,  under 
the  authority  of  chapter  512,  Laws  1915. 
The  court  gave  Judgment  in  fay  or  of  the 
plalntifFs. 

Pending  the  appeal  by  the  defendants  the 
General  Assembly  of  1917  has  passed  House 
Bill  010,  Senate  Bill  1305,  to  authorize  Dup- 
lin county  to  issue  bonds  to  build '  fences 
around  said  county  and  safd  territories  there- 
in, provided  that  a  bond  issue  for  $100,000  for 
said  purpose  shall  be  ratified  by  a  vote  of 
the  people,  and  repealing  chapter  512,  Laws 
1915,  under  which  this  proceeding  waa  in- 
stituted. 

The  defendants'  counsel  present  the  cer- 
tified copy  of  said  act  and  move  that  this 


proceeding  be  abated.  The  motion  must  be 
allowed  (Wlkel  v.  Commissioners,  120  N.  G. 
451,  27  S.  B.  117),  and  in  accordance  with 
tlie  ruling  therein  "the  Judgment  for  costs 
below  is  afiSnned,  and  each  party  will  pay 
his  own  costs  in  this  court,  as  the  repealing 
statute  was  enacted  before  Judgment  here." 
To  same  effect.  Herring  t.  Pugh,  125  N.  C. 
437,  34  S.  E,  638. 
Abated. 


073  N.  C.  707) 

McGEORGB  v.  NICOLA  et  al. 

(Supreme  Court  of  North  Carolina.    March  14, 
1917.) 

1.  Appeal  and  Ebbob  «=>1022(2)— Review— 
FiNDTMos  or  Referee— AppBOVAt,  bt  Coubt. 

Where  a  case  is  heard  on  exceptions  to  a 
referee's  report,  and  his  fmdingB  of  fact  are  ac- 
cepted and  approved  by  the  judge  upon  evidence 
that  tends  to  support  them,  the  Supreme  Court 
will  not  review  ue  judge's  findings  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4015.] 

2.  Appeal  and  Ebbob  <e=s>1022(4)— Review- 
Findings  OF  T^IAL  COUBT. 

When  a  case  is  heard  on  exceptions  to  a 
referee's  report,  the  Supreme  Court  will  not 
review  the  trial  judge's  independent  findings  oi 
fact  on  evidence  tending  to  support  them,  or  sucli 
as  he  made  when  overruling  findings  of  the  ref- 
eree. . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4017.] 

3.  Appeal  and  Erbob  €=>931(4)  —  Pbestjmp- 
TiONS— Findings— Favoring  Judome-nt. 

In  an  action  to  recover  land,  referred  to  a 
referee,  although  the  trial  court,  overruling  the 
referee  8  findings,  failed  to  set  out  findings  in 
his  judgment  that  plaintiff's  grants  had  been 
located  by  the  greater  weight  of  the  evidence, 
the  Supreme  Court  must  presume  that  the  trial 
court  found  such  to  be  the  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3784.] 

Appeal  from  Superior  Court,  McDowell 
County;  Justice,  Judge. 

Action  by  Percy  McGeorge  against  F.  P. 
Nicola  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    No  error. 

W.  B.  Councill,  of  Hickory,  and  Avery  A 
Ervln,  of  Morganton,  for  appellants.  Plfss 
&  Wlnborne,  of  Marion,  and  S.  J.  Ervin.  of 
Morganton,  for  appellee. 

PER  CURIAM.  Plaintiff  sued  for  the  re- 
covery of  a  large  body  of  land,  containing 
about  10,000  acres,  claimed  under  several 
grants  from  the  state.  The  defendants  de- 
nied the  plalntifTs  title,  which  Involves  the 
question  of  the  location  of  the  several  state 
grants  and  mesne  conveyances  which  cover 
the  locus  in  qua  After  the  pleadings  were 
filed  and  the  Issues  were  raised,  the  case  was, 
by  consent,  referred  to  Hon.  W.  D.  Turner, 
of  Statesvllle,  N.  C,  and,  after  taking  evi- 
dence and  hearing  counsel  for  both  plaintiff 
and  defendants,  the  referee,  on  November  25, 
1915,  filed  his  report,  which  is  set  out  in  the 
record.  The  plaintiff  filed  exceptions  to  the 
report  of  the  referee,  both  as  to  the  findings 
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of  fact  made  by  blm  and  to  his  conclusloiis  of 
law.  Defendants  also  filed  exceptions  to  the 
report  of  the  referee,  tooth  as  to  the  facta 
found  by  the  referee  and  as  to  his  conclusions 
of  law.  Upon  the  exceptions  filed  by  plalntlfl 
and  defendants  the  oase  was  heard  by  Judge 
Justice  with  the  consent  of  the  parties  at 
chambers  In  Rutherfordton,  N.  O.,  on  the  23d 
day  of  March,  1016,  and,  upon  the  hearing, 
the  exceptions  filed  by  the  plaintiff  were 
sustained,  and  those  filed  by  the  defendants 
were  overruled  and  judgment  rendered  In 
fetvor  of  the  plaintiff,  as  appears  in  the  rec- 
ord, the  material  part  of  which  is  as  follows: 
"It  is  considered,  ordered,  and  adjudged  that 
the  plaintifiTs  exceptions  to  the  findings  of  fact 
set  out  in  said  report  numbered  from  1  to  14, 
both  inclusive,  and  plaintiff's  erceptions  to  the 
conclusions  of  law  set  out  in  said  report  num- 
bered from  1  to  3,  both  inclusive,  be  and  the 
same  are  hereby  sustained,  and  that  said  report 
be  and  the  same  is  amended  in  acconlance  with 
said  exceptions.  It  is  further  considered,  or- 
dered, and  adjudged  that  the  defendants'  ex- 
ceptions to  said  report  be  and  the  same  are 
hereby  overruled,  except  in  so  far  as  the  same 
are  svistained  by  the  foregoing  order  sustaining 
the  plaintiffs  exceptions.  It  is  further  con- 
sidered, ordered,  and  adjudged  that  the  report 
of  the  said  W.  T).  Turner,  referee,  be  and  the 
same  is  in  all  respects  approved  and_  confirmed, 
except  in  so  far  as  the  same  is  modified  by  the 
order  snstaining  the  plaintiffs  exceptions  there- 
to and  by  this  judgment.  It  is  further  consid- 
ered, ordered,  and  adjudged  that  Percy  Mc- 
George,  plaintiff,  is  the  owner  of  and  entitlod 
to  the  possession  of  the  land  described  in  the 
complaint,  and  that  the  defendants  have  no  ti- 
tle to  any  of  the  lands  described  therein,  and 
that  the  claim  asserted  thereto  by  the  defendants 
is  not  sQstained  and  constitutes  a  cloud  there- 
on, and  that  said  defendants  be  and  they  are 
hereby  enjoined  and  restrained  from  assertin? 
any  claim  thereto.  It  is  further  considered,  or- 
dered, and  adjudged  that  the  plaintiff  recover  of 
the  defendants  and  the  surety  on  their  defense 
bond  the  cost  of  this  action,  to  be  taxed  by  the 
clerk." 

The  defendants  filed  numerous  assignments 
of  error  based  upon  exceptions  previously  en- 
tered by  them  to  the  referee's  report,  and 
also  upon  the  rulings  of  the  Judge  upon  the 
exceptions  of  both  parties  thereto.  Many  of 
these  assignments  are  framed  substantially 
alike,  and  it  will  be  necessary  to  state  only 
three  of  them;  the  first  being  correct  types 
of  all  the  others  except  the  last  of  them  now 
set  forth. 

The  defendants  assign  as  errors,  and  as 
ground  of  exception  to  the  Judgment,  the 
following : 

"(1)  Error  in  sustaining  No.  of  plain- 
tiffs exceptions  to  the  report  of  the  referee,  and 
tile  attempted  amendment  to  the  report  in  ac- 
cordance therewith,  on  the  ground  that  said 
exception  is  not  warranted  or  sustained  by  the 
evidence  or  the  law  applicable  thereto. 

"(2)  Error  in  overruling  No.  of  defend- 
ants' exceptions  to  the  report  of  the  referee  on 
the  ground  that  the  said  exception  was  war- 
ranted by  the  evidence  and  the  law  applicable 
thereto  as  set  out  in  said  exception. 

"(8)  Defendants  further  assign  error  in  said 
judgment,  in  that,  while  the  rulings  of  the  court 
on  plaintiff's  exceptions  are  tantamount  to  hold- 
ing that  there  was  some  evidence  to  be  consid- 
er«l  by  the  referee  tending  to  establish  the  con- 
tentions of  the  plaintiff,  the  court  fails  to  find 


that  the  grants  of  the  plaintiff  have  been  lo- 
cated by  the  greater  weight  of  the  evidence  so 
as  to  vest  title  in  the  plaintiff  to  the  lands  de- 
scribed in  said  grants,  and  fails  to  fin3  any  facts 
to  warrant  said  judgment." 

There  are  a  few  exceptions  to  conclusions 
of  law,  but  we  think  they  are  really  involved 
In  the  other  exceptions  aud  raise  the  question 
whether  there  was  any  evidence  to  sustain 
the  location  of  the  land  as  claimed  by  the 
plaintiff. 

[1]  We  have  often  held  that,  when  a  case 
Is  heard  upon  exceptions  to  a  referee's  report 
and  his  findings  of  fact  are  accepted  and  ap- 
proved by  the  Judge  upon  evidence  that  tends 
to  support  them,  we  will  not  review  the 
Judge's  findings  in  this  court.  As  said  in  Mc- 
CuUers  v.  Cheatham,  163  N.  C.  63,  79  S.  E. 
306: 

"Hie  misfortune  of  the  defendants  in  this  case 
is  that  the  referee  has  found  all  the  essential 
facts  against  them,  and  when  these  findings  were 
reviewed  and  approved  by  the  judge,  upon  con- 
sideration of  the  report  and  exceptions,  there 
being  evidence  to  warrant  them,  we  are  preclud- 
ed from  changing  the  report  in  this  respect,  but 
must  decide  tiie  case  upon  the  findings  of  fact 
as  made  by  the  referee  and  approved  by  the 
court.  •  *  •  'We  wUl  not  review  the  rer- 
eree's  findings  of  fact,  which  are  settled,  upon  a 
consideration  of  the  evidence,  and  approved  by 
the  judge,  when  exceptions  are  filed  thereto,  if 
there  is  some  evidence  to  support  them.' " 

[2]  This  was  approved  In  Spruce  Co.  v. 
Hayes,  169  N.  C.  254,  85  S.  E.  382,  and  ap- 
plies to  those  rulings  in  which  the  Judge  has 
approved  the  referee's  findings.  It  also  ap- 
plies to  the  Judge's  Independent  finding^  and 
to  such  as  he  made  when  overruling  those 
of  the  referee.  We  adopt  the  facts  as  stated 
in  the  final  Judgment,  if  there  is  any  evidence 
to  support  them.  Adlckes  v.  Drewry,  171  N. 
C.  667,  89  8.  B.  23;  Stnrtevant  v.  Cotton 
Mills,  171  N.  C.  119,  87  S.  E.  992;  Usry  v. 
Suit,  91  N.  C.  406;  Bale  v.  Kennedy,  164  N. 
C.  290,  80  8.  E.  446;  Lumber  Co.  v.  Lumber 
Co..  169  N.  C.  80,  85  S.  E.  438;  Henderson 
V.  McLaln,  146  N.  C.  329,  59  S.  E.  873 ;  Bag- 
gett  V.  Wilson,  152  N.  C.  182,  67  S.  E.  479 ; 
Bailey  V.  Hopkins,  152  N.  O.  750,  67  8.  E.  569. 
This  disposes  of  nearly  all  of  the  exceptions, 
as'  we  think  there  is  evidence  upon  which  the 
findings  of  the  Judge  can  well  be  based. 

It  is  conceded  In  the  third  of  the  assign- 
ments above  set  out  (No.  44  in  the  record,  it 
being  the  last  one  of  all)  that : 

"The  rulings  of  the  court  are  tantamount  to  a 
holding  that  there  was  some  evidence  to  be  con- 
sidered by  the  referee  tending  to  establish  the 
plaintiffs  contentions," 

We  have  said  that  this  "holding"  of  the 
court  was  correct  The  defendants  further 
except,  in  that  assignment,  upon  the  ground 
that: 

"The  court  fails  to  find  that  the  grants  of  the 
plaintiff  have  been  located  by  the  greater  weight 
of  the  evidence." 

[S]  It  would,  perhaps,  have  been  more 
formal  and  regular  to  have  set  out  the  specif- 
ic findings  of  the  court  In  its  Judgment,  but 
as  the  Judge  was  passing  upon  the  plaintilt's 
exceptions  and  the  facts  were  therein  stated 
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— that  Is,  those  which  he  evidently  thoiight 
the  evidence  warranted — we  must,  of  course, 
presume  that  he  found  those  to  be  the  facts 
without  setting  them  out  fully  In  the  Judg- 
ment. His  general  conclusion,  as  embodied 
In  the  judgment,  clearly  Implies  that  he 
found: 

"That  the  grants  of  the  plaintiff  had  been 
located  by  the  greater  weight  of  the  evidence, 
80  as  to  vest  the  title  in  the  plaintiff  to  the 
lands  described  in  them." 

The  tact  that  the  judge  set  aside  the  ref- 
eree's decision  as  to  the  location  of  the 
grants,  to  which  the  plaintiff  filed  exceptions, 
shows  that  he  found  there  were  facts  suffi- 
cient to  support  the  plalntlfTs  contention  as 
to  the  proper  location  of  the  land  described 
In  the  grants. 

We  have  carefully  examined  the  record 
and  find  that  there  Is  ample  evidence  of  the 
location  of  the  lands  claimed  by  the  plaintiff 
under  the  grants,  and  further  that  there  Is 
nothing  imusnal.  In  the  legal  aspects  of  the 
case,  to  require  any  detailed  discussion  of  the 
matters  in  controversy  In  addition  to  what  we 
already  have  said  about  it,  as  In  the  view  we 
take  of  the  record  the  principles  of  law  are 
well  settled. 

No  error. 

(X73  N.  C.  110) 

HARKIS  V.  NORFOLK  SOUTHERN  E.  CO. 
(No.  172.) 

(Supreme  Court  of  North  Carolina.    March  14, 
1817.) 

1.  Carbiers    €=»119— Cabbiaos    or   Goods— 
"Act  of  God." 

A  wind  and  rainstorm  of  such  unusual  ex- 
tent and  violence  as  to  be  out  of  the  ordinary 
range  of  human  experience  is  an  "act  of  God ' 
within  the  meaning  of  the  principle  which  ordi- 
narily relieves  a  common  carrier  of  liability  for 
loss  or  destruction  of  goods  in  such  cases. 

[Bid,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  52a-630. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Act  of  God.] 

2.  Cabbiebs  <S=»123  —  Cabblaqb  of  Goods  — 
Act  of  God. 

Where  a  common  carrier  of  goods  was  negli- 
gent in  constructing  its  warehouse,  and  negli- 
gently failed  to  remove  goods  therefrom,  though 
able  to  do  so  before  an  unusual  wind  and  rain- 
storm blew  down  the  wareliouae,  the  negligence 
of  the  carrier  renders  it  liable,  even  though  the 
storm  be  considered  an  act  of  God. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §}  606,  607,  639-543.] 

3.  Tbial  <s=»351({9— Special  Issues— Submib- 
eioN. 

Where  the  issues  submitted  were  fully  sufB- 
dent  to  enable  the  parties  to  present  adequate- 
ly every  matter  involved  in  the  controversy,  the 
denial  of  additional  special  issues  requested  by 
defendant  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  834.] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Pitt  County; 
Lyon,  Judge. 

Action  by  R.  B.  Harris  against  the  Nor- 
folk Southern  Railroad  Company.     From  a 


Judgment  for  plaintiff,   defendant   appeals. 
Affirmed. 

Civil  action  to  recover  value  or  damage 
for  the  loss  of  two  shipments  of  goods  over 
defendant  railroad,  consigned  to  plaintiff,  the 
owner,  at  Washington,  N.  C.  There  was  evi- 
dence on  part  of  plaintiff  tending  to  show 
that  the  goods,  to  the  value  of  about  $1,000, 
on  2d  and  3d  of  September,  1913,  were  held 
by  defendants  as  common  carriers  and  were, 
at  the  time,  in  a  warehouse  of  the  company, 
situate  on  and  over  the  river  at  Washington, 
N.  C,  awaiting  reshlpment  to  plaintiff  who 
was  doing  business  at  Falkland,  and  that 
the  same  had  never  been  delivered  to  plain- 
tiff or  to  any  one  for  him.  Defendants  re- 
sisted recovery  on  the  ground,  chiefly,  that 
on  September  3,  1913,  the  goods  and  the 
warehouse.  In  which  the  same  were  held, 
were  destroyed  by  a  storm  of  wind  and  rain 
of  such  unexpected  and  unusual  extent  and 
violence  that  defendant  company  was  reliev- 
ed of  liability  for  the  loss,  and  offered  much 
evidence  tending  to  support  its  position. 
Plaintiff  replied,  and  there  was  some  evidence 
tending  to  show  that  the  warehouse  on  the 
river  was  Improperly  and  unsafely  built,  and 
that  its  destruction  was  due  to  this  fact 
rather  tlian  to  the  storm,  as  defendant  con- 
tended, and,  further,  that  after  defendant 
had  warning  of  the  storm  and  its  nature  and 
with  facilities  at  hand  for  removing  the  goods 
from  the  exposed  position,  it  did  not  make 
proper  efforts  to  do  so.  On  issues  submitted, 
the  jury  rendered  the  following  verdict: 

"(1)  Were  the  goods  damaged  and  destroyed 
by  the  negligence  of  the  defendant  as  alleged  in 
the  complaint?     Answer:    Yes. 

"(2)  If  so,  what  damage  is  plaintiff  entitled 
to  recover?     Answer:    $946.15.^' 

Judgment,  and  defendant  excepted  and 
appealed. 

L.  I.  Moore,  of  Newbem,  for  appellant 
Skinner  &  Cooper,  of  Greenville,  for  appellee. 

HOKE,  J.  [1, 2]  The  position  is  fully  rec- 
ognized here  and  elsewhere  that  a  wind  and 
rain  storm  of  unusual  extent  and  violence, 
one  "so  far  outside  of  the  ordinary  range  of 
human  experience  that  the  duty  of  exercis- 
ing ordinary  care  does  not  require  that  It 
be  anticipated  or  provided  against,"  is  an 
act  of  God,  within  the  meaning  of  the  prin- 
ciple which  ordinarily  relieves  a  common 
carrier  of  liability  in  such  cases.  29  Cya 
441.  And  it  is  further  held  that,  in  order  to 
its  proper  application,  the  negligence  of  the 
carrier  must  not  have  concurred  as  a  prox- 
imate cause  of  the  loss  complained  of.  Un- 
der a  charge  of  the  court  below,  in  fall  rec- 
ognition of  these  principles,  the  jury  have 
answered  the  Issues  for  the  plaintiff,  and  we 
find  no  error  in  the  case  on  appeal  and  ex- 
ceptions noted  which  justify  us  in  disturb- 
ing the  results  of  the  trial. 
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In  Sbearman  &  Redfleld  on  Negligence 
(6tb  Ed.)  1613,  It  Is  said: 

"The  rale  la  the  same  when  the  act  of  God 
OP  accident  combines  or  concurs  with  the  negli- 
gence of  the  defendant  to  produce  the  Injury, 
as  when  any  other  efficient  cause  combines  or 
concurs,  lie  defendant  is  liable  if  the  injury 
would  not  have  resulted  but  for  his  own  wrong- 
ful act  or  omission." 

In  Barrows  on  Negligence,  p.  23,  the  posi- 
tion Is  stated  thus: 

"When  a  negligent  or  wrongful  act  is  follow- 
ed by  an  extraordinary  natural  -occurrence 
which  connects  the  act  with  consequent  injury, 
the  wrongdoer  is  still  liable,  and  this  is  true 
even  if  the  original  negligent  act  without  the 
occurrence  of  fiie  natural  phenomenon  would 
not  in  itself  have  produced  harm." 

And  Moore  on  Carriers  (2d  Bd.)  p.  308,  la 
to  the  same  effect 

The  principle,  as  stated  in  these  author- 
ities, has  been  approved  by  decisions  In  our 
own  court  Ridge  v.  Railway,  167  N.  C.  610- 
327,  83  S.  B.  762;  Ferebee  v.  Railway,  163 
N.  0.  351-354,  79  S.  E.  685,  52  L.  R.  A.  CN. 
S.)  1114,  and  are  In  accord  with  doctrine 
very  generally  prevailing  on  the  subject 

[3]  The  refusal  to  submit  certain  issnes 
tendered  by  defendant  directed  more  spe- 
cifically to  the  character  and  effects  of  the 
storm,  cannot  be  sustained,  those  submitted 
being  fnlly  sufficient  to  enable  the  parties 
to  present  adequately  and  properly  every 
"matter  Involved  in  the  controversy."  Zolll- 
coffer  V.  ZolUcoffer,  168  N.  C.  326,  84  8.  B. 
349;  Barefoot  v.  Lee,  168  N.  C.  89,  83  S.  EX. 
247. 

The  objections  to  the  rulings  of  the  court 
on  questions  of  evidence  are  without  merit, 
and  could  have  had  no  appreciable  effect  on 
the  result  We  find  no  reversible  error  in 
the  record,  and  the  judgment  for  plaintiff  is 
afiSrmed. 

Affirmed. 

BROWN,  J.,  dlssenta 


(173  N.  C.  129) 

BOWEN  T.  W.  A.  POLLARD  &  CO.  et  aL 

(No.  188.) 

(Sapreme  Court  of  North  Carolina.    March  14, 
1917.) 

1.  MAUCions  Pbosectttior  ®=>56  — Bdbden 

OF  PbOOF— BUMENTS. 

In  action  for  damages  for  malicious  prose- 
cation,  plaintiff  has  the  burden  of  proving  the 
institution  and  termination  of  a  criminal  charge 
against  him ;  that  the  prosecution  was  without 
probable  cause;  that  it  was  instituted  with 
malice;  and  that  the  defendants  participated 
therein. 

DEd.   Note. — For   other   cases,    see   Malidous 
Prosecution,  Cent  Dig.  S§  112-116.] 

2.  Maucioxib  Pbosecxjtion  <g=»71(2)— Pboba- 
BiE  Cadbk — Question  fob  Coubt. 

What  is  probable  cause  is  a  question  of  law 
to  be  decided  by  the  court  on  the  facts  as  found 
by  the  jury. 

[Ed.   Note.— For   other   cases,   see    Malicious 
pAwecntion,  Cent  Dig.  §S  161,  162.] 


3.  Maucious  Pbosectjtion  ®=>18(1) — "Pbob- 
ABLE  Cause."  ,     , 

"Probable  cause"  is  the  existence  of  <xe- 
cumstances  sufficient  to  excite  in  a  reasonable 
mind  suspicion  that  the  person  charged  was 
guilty,  and  is  a  case  of  apparent  guilt  contra- 
distinguished from  real  guilt;  it  not  being  es- 
sential that  there  should  be  positive  evidence  of 
guilt  when  the  action  is  commenced. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  f§  23,  24,  38. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Probable  Cause.] 

4.  Maucious   Pbosecution    i8=s24(1)— Pbob- 
ABu:  Causb— Effect  of  iNniCTMENT. 

The  fact  that  the  committing  magistrate  be- 
fore whom  the  plaintitt  was  charged  with  an 
offense  required  him  to  enter  into  bond  for  his 
appearance  and  that  a  grand  jury  returned  a 
true  bill  against  him  established  probable  cause 
prima  facie,  but  not  conclusively. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  49.] 

5.  Malicious  Pbosecution   (S:=64(l)— Pbob- 
ABtE  Cause— Evidence. 

Evidence  held  to  show  want  of  probable 
cause  in  instituting  prosecution  against  plaintiff 
in  action  for  malicious  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {{  151,  153.] 

6.  Maucious  Pbosecution  «=332— Want  of 
Pkobable  Cause— Inference  of  Malice. 

Malice  may  be  inferred  from  a  want  of  prob- 
able cause  for  instituting  criminal  proceedings. 
[Ed.   Note.— For   other   cases,   see   Malicious 
Prosecution,  Cent  Dig.  §§  67,  68.] 

7.  Malicious  Prosecution  «=964(1)— Pabtic- 
IPATION  OF  Defendants— EviDBNCn. 

Evidence  held  to  show  that  certain  defend- 
ants participated  in  the  bringing  of  a  criminal 
prosecution  for  which  plaintiff  sought  damages 
as  for  malicious  prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  K  151,  153.) 

8.  Malicious  Pbosecution  <s=»4a— Liabiutt 
— Pabticipation  of  Paetnee. 

The  mere  fact  that  one  defendant  in  action 
for  malicious  prosecution,  was  a  partner  of  an- 
other who  participated  in  the  criminal  prosecu- 
tion, without  evidence  at  least  of  his  know- 
edge,  approval,  or  consent  would  not  be  suffi- 
cient to  connect  him  with  the  prosecution  and 
charge  him  with  damages  therefor. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  «  83-86.] 

Appeal  from  Superior  Court,  Pitt  County ; 
Stacy,  Judge. 

Action  by  Thomas  H.  Bowen  against  W.  A. 
Pollard  &  Co.  and  others.  Judgment  of  non- 
suit and  plaintiff  appeals.  Reversed  in  part, 
and  affirmed  in  part 

This  is  an  action  to  recover  damages  for 
malicious  prosecution,  the  evidence  tending 
to  prove  the  following  facts:  The  plaintiff 
was  living  on  his  wife's  land  in  Pitt  county, 
and  went  to  Pollard  &  Ca  to  obtain  advance- 
ments for  the  year  1910  to  the  amouht  of 
$400.  In  accordance  with  the  agreement 
made  Bowen  executed  a  crop  lien  to  Pollard 
&  Co.  on  January  25, 1910.  About  five  weeks 
thereafter  the  defendant  Pollard  approached 
the  plaintiff  and  requested,  as  the  title  to 
the  land  had  been  found  to  be  in  plaintiff's 
wife,  that  plaintiff  and  his  wife  sign  the 


e=>Por  other  cases  sea  sune  topic  and  KET-NUMBBR  In  all  Key-Numbered  DIgesU  and  Indexet         ^  ^  I  ^ 
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crop  Uen.  This  the  plaintiff  agreed  to  do, 
and,  In  accordance  with  the  desire  of  Pol- 
lard &  Co.  plaintiff  and  wife  executed  a  new 
crop  lien  to  the  said  defendants.  At  the 
time  this  was  done  Mrs.  Bowen,  wife  of  the 
plaintiff,  refused  at  first  to  sign  unless  one- 
third  of  the  crop  was  excepted,  as  she  was 
In  debt  for  the  land.  Finally  it  was  agreed 
that  five  acres  should  be  excepted,  and  the 
exception  of  "five  acres  in  tobacco"  was  writ- 
ten in  the  mortgage.  Mrs.  Bowen  planted 
peas  in  the  tobacco  when  it  was  laid  by. 
There  Ib  no  definite  evidence  in  the  record 
as  to  how  mnch  the  account  of  the  Bowens 
amoonted  to  for  the  year,  bat  It  was  about 
$600.  The  plaintiff  introduced  in  evidence 
receipts  to  the  amount  of  |590,  which  were 
admitted  to  be  correct.  When  the  harvesting 
season  came  on  Pollard  &  Co.  received  all 
of  the  plaintiffs  crop  and  certain  personal 
property. 

This  cause  of  action  grew  out  of  the  ef- 
forts of  Pollard  &  Co.  to  obtain  the  hay  rais- 
ed on  Mrs.  Bowen's  five  acres  of  tobacco 
excepted  in  the  crop  lien.  They  began  an 
action  against  the  plaintiff  and  his  wife  for 
the  hay  before  a  magistrate  of  FarmvlUe 
township,  in  which  action  papers  in  claim 
and  delivery  were  issued. 

When  the  claim  and  delivery  papers  were 
served  upon  the  Bowens,  the  hay  was  not  ac- 
tually seized,  but  remained  in  the  yard  of 
plaintiff  Bowen  with  a  statement  of  the  of- 
ficer not  to  move  It  before  trial.  An  ex- 
amination of  the  officer's  return  upon  the 
flat,  in  the  record,  shows  that  the  officer 
states: 

"The  defendant  having  executed  a  good  and 
suiBcient  nndertaking  as  required  by  law,  the 
said  property  was  delivered  back  to  the  defend- 
ant" 

After  the  trial  the  hay  in  question  re- 
mained in  the  stack  in  the  yard  for  several 
weeks,  exposed  to  the  weather  and  the  dep- 
redations of  stock,  until  finally  Mrs.  Bowen 
had  her  boys  remove  it  and  place  it  under 
shelter.  She  then  used  up  about  300  pounds 
of  the  hay  in  feeding  the  team,  but  plaintiff 
testifies  he  had  notliing  whatever  to  do  with 
this  or  the  removal  of  the  hay. 

Some  time  after  this  the  defendant  Flana- 
gan went  to  the  home  of  the  plaintiff  and 
asked  for  the  hay.  He  was  the  constable  of 
Farmville  township,  and  the  one  who  served 
the  claim  and  delivery  papers.  According  to 
his  statement,  there  was  as  much  as  1,000 
pounds  of  the  hay  used,  and  he  demanded 
pay  for  it,  and  says  that  Bowen  promised 
to  pay  $5  for  wliat  was  used,  and  that 
Bowen  did  not  do  what  was  promised ;  that 
he  told  Pollard  about  this,  and  Pollard  said 
that  $5  would  be  all  right  Flanagan  further 
states  that  he  informed  Pollard  that  the 
$6  was  not  paid.  Immediately  afterwards, 
Flanagan  swore  out  the  criminal  warrant 
Before  the  arrest  Flanagan  resigned,  and 
Bowling  took  his  place,  and  made  the  arrest. 

The  new  constable  arrested  Bowen  and  car- 


ried him  under  custody  to  FarmvUle.  Upon 
arriving  there,  Bowen  was  taken  to  the  store 
of  Pollard  &  Co.  and  Pollard  offered,  npon 
the  payment  of  $10  for  the  hay,  to  let 
Bowen  go.  Bowen  did  not  have  the  money, 
and  he  was  put  in  the  town  guardhouse  for 
the  night  The  next  morning  he  was  taken 
out  and  tried  before  R.  B.  Belcher,  a  brother- 
in-law  of  the  defendant  Flanagan.  At  this 
trial  Bowen  was  bound  over  to  the  superior 
court  under  a  $200  bond.  Bowen  endeavored 
to  get  the  constable  to  carry  him  by  the  home 
of  one  Bill  Elks,  who  lives  on  one  of  the 
roads  running  from  Farmville  to  GreenviUe, 
where  Bowen  could  have  given  bond,  but  the 
constable  would  not  do  this.  The  plaintiff 
was  put  back  in  the  guardhouse  and  kept 
all  that  day  and  night,  and  was  carried 
to  Greenville  next  day. 

After  the  trial  of  the  case  before  the  mag- 
istrate, Bowen  was  again  carried  to  Pollard, 
and  be  asked  Pollnrd  to  stand  his  bond. 
This  Pollard  refused  to  do,  with  a  statement 
that  he  would  not  stand  bis  bond  after 
prosecuting  him  for  the  hay.  When  the 
case  was  brought  to  trial  In  the  superior 
court,  the  grand  jury  found  a  true  bill,  but 
upon  the  trial  the  presiding  Judge  directed 
a  verdict  of  not  guilty.  , 

It  is  in  evidence  that  the  defendants  Pol- 
lard  &  Co.  never  advertised  and  sold  the 
produce  and  chattels  taken  from  the  plaintiff, 
as  required  by  law,  but  credited  them  at  the 
price  fixed  by  themselves.  There  was  oth- 
er evidence  referred  to  in  the  opinion.  At 
the  conclusion  of  the  evidence  his  honor  en- 
tered judgment  'of  nonsuit,  and  the  plaintiff 
excepted  and  appealed. 

S.  J.  Everett  and  W.  F.  Evans,  both  of 
Greenville,  for  appellant  F.  G.  James  &  Son 
and  Skinner  &  Cooper,  all  of  Greenville,  for 
appellees. 

ALLEN,  J.  [1]  The  action  Is  to  recover 
damages  for  a  malicious  prosecution,  and  the 
burden  is  on  the  plaintiff  to  prove:  (1)  The 
institution  and  termination  of  a  criminal 
charge  against  him ;  (2)  that  the  prosecution 
was  without  probable  cause ;  (3)  that  it  was 
with  malice;  (4)  that  the  defendants  par- 
ticipated in  the  prosecution.  If,  however,  he 
has  furnished  evidence  of  these  facts,  giving 
to  the  evidence  the  most  favorable  construc- 
tion for  the  plaintiff,  as  we  are  required 
to  do  on  appeals  from  Judgments  of  nonsuit, 
there  is  error. 

It  is  not  denied  that  a  criminal  prosecution 
was  instituted  against  the  plaintiff,  and  that 
It  terminated  by  a  verdict  of  not  guilty  be- 
fore this  action  was  commenced,  but  the 
defendants  contend  that  probabIS  cause  is 
shown  by  the  evidence  of  the  plaintiff,  and 
that  there  is  no  evidence  of  malice  or  that 
the  defendants  took  part  in  the  prosecution. 

[2,  3]  "What  is  probable  cause  is  a  question 

of  law,  to  be  decided  by  the  court  upon  tbe 

facts,  as  they  may  be  found  by  the  jury." 

Beale  t.  Roberson,  29  N.  a  280:  Tickers  ▼. 
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Logan,  44  N.  G.  893.    As  a  suide  to  tbe  conrt, 
It  Is  defined  to  be: 

"The  existence  of  drcamBtances  and  facts  suf- 
ficiently strong  to  excite,  in  a  reasonable  mind, 
suspicion  that  the  person  charged  with  having 
been  guiltjr,  was  guilt?.  It  is  a  case  of  ap- 
parent guilt  aa  contradistinguished  from  real 
.  guilt.  It  is  not  essential  that  there  should  be 
positive  evidence  at  the  time  Uie  action  is  com- 
menced, but  the  gaOt  shonld  be  so  apparent 
at  tbe  time  as  would  be  sufScient  ground  to 
induce  a  rational  and  prudent  man,  who  duly 
regards  the  rights  cA  others,  as  well  as  his  own, 
to  institute  a  prosecution,  not  that  he  knows  the 
facts  necessary  to  ensure  a  conviction,  but  that 
there  are  known  to  him  sufficient  grounds  to 
suspect  that  the  person  he  charges  was  guilty  of 
the  offence."  Smith  v.  Deaver,  49  N.  C.  515, 
approved  in  Wilkinson  v.  Wilkinson,  159  N.  C. 
265,  74  S.  E.  740,  89  L.  R.  A  (N.  S.)  1215. 

[4]  Tbe  fact  that  tbe  committing  magis- 
trate required  the  plaintiff  to  enter  Into 
bond  for  bis  appearance  at  court,  and  that  a 
grand  jury  returned  a  true  bill  against  him, 
establish  probable  cause  prima  facie,  but 
not  conclusively,  and  it  was  still  open  to 
tbe  plaintiff  to  prove  there  was  no  probable 
cause.  Stanford  v.  Gro.  Co.,  143  N.  C.  426,  55 
S.  E.  815.  Let  us  apply  these  principles  to 
the  evidence. 

Tbe  charge  In  the  warrant  Is  that  the 
plaintiff  did  "move  and  make  way  with  hay 
after  being  attached,"  and  It  appears  that 
the  bay  was  not  attached,  but  that  it  was 
seized  in  proceedings  in  claim  and  delivery. 
The  defendant  Flanagan,  who  served  the  pa- 
■pera  in  the  claim  and  delivery  proceedings, 
and  who  made  the  afQdavit  for  the  warrant, 
does  not  testify  that  after  tbe  seizure  of  the 
hay  he  left  it  in  charge  of  the  plaintiff  as 
bis  agent,  if  tills  could  be  done  legally,  nor 
does  it  appear  that  he  made  any  effort  to 
remove  it  He  left  it  where  it  was  on  the 
land  of  the  plaintiff's  wife,  and  made  return: 

"The  defendant  [the  plaintiff  In  this  action] 
haying  executed  a  good  and  sufficient  undertak- 
ing, as  required  by  law,  the  said  property  was 
deuvered  back  to  the  defendant." 

The  plaintiff  testified  that  the  hay  re- 
mained in  the  field  more  than  a  month  after 
the  papers  in  claim  and  delivery  were  served, 
when  it  was  removed  to  a  shelter  by  his 
wife  and  children  in  his  absence,  to  protect 
It  from  stock,  and  that,  although  about  300 
pounds  of  the  hay  was  used  in  feeding  hors- 
es, on  which  the  defendants  Pollard  and  Joy- 
ner  held  a  mortgage,  and  which  were  after- 
wards delivered  to  them,  he  had  nothing  to 
do  with  it,  and  so  told  Flanagan  l>efore  the 
warrant  was  issued.  He  also  offered  evi- 
dence tending  to  prove  tbaf  the  supplies  fur- 
nished by  Pollard  &  Co.  amounted  to  about 
$600,  and  he  produced  receipts  showing  pay- 
ments of  $690,  and  in  addition  that  he  had 
delivered  19  bushels  of  cotton  seed,  and  that 
tbe  stock  turned  over  to  Pollard  &  Co.  was 
not  advertised  and  sold  and  wa;9  credit- 
ed at  less  than  its  value.  Tbe  wife  of  the 
plaintiff  ahso  testified  "that,  instead  of  them 
owing  Pollard  [meaning  Pollard  &  Co.].  Pol- 
lard was  owing  them." 


[6,  (]  If  this  evidence  is  true,  and  the  Jury 
alone  bad  the  right  to  pass  on  its  credibility, 
the  warrant  was  issued  on  the  afiSdavlt  at 
the  defendant  Flanagan  for  unlawfully  re- 
moving tbe  hay,  when  there  was  nothing  due 
Pollard  &  Co.,  which  Pollard  &  Co.  knew  or 
onght  to  have  known,  and  when  the  hay  had 
been  left  with  the  plaintiff  after  he  had  giv- 
en his  bond  for  the  return  of  the  property, 
and  when  tbe  plaintiff  had  told  Flanagan  be 
had  nothing  to  do  with  the  nse  or  removal  of 
tbe  bay,  and  this  is  evidence  of  a  want  of  prob- 
able cause,  and  malice  may  be  inferred  from 
a  want  of  probable  cause.  Humphries  v.  Ed- 
wards, 164  N.  C.  156,  80  S.  B.  165. 

The  distinction  between  malice  which  is 
necessary  to  sustain  tbe  action  and  proof  of 
malice  which  will  Justify  awarding  punitive 
damages  is  clearly  stated  and  discussed  by 
Justice  Hoke  in  Stanford  v.  Gro.  Co.,  143 
N.  C.  422,  55  S.  E.  815.  There  is,  however, 
some  evidence  of  actual  malice  in  the  evi- 
dence of  the  plaintiff,  in  addition  to  the  mal- 
ice which  may  be  Inferred  from  tbe  want  of 
probable  cause,  and  which  alone  is  sufficient 
to  sustain  this  element  In  the  cause  of  ac- 
tion, which  we  will  not  discuss  as  the  action 
is  to  be  tried  again.  We  have,  then,  evi- 
dence of  malice  and  of  a  want  of  probable 
cause,  and  tbe  remaining  question  is  whether 
there  Is  any  evidence  that  the  defendants  or 
either  of  them  participated  in  the  prose- 
cution. 

[7]  Flanagan  mnde  the  affidavit  upon 
which  the  warrant  issued,  and  the  plaintiff 
testified  that  after  his  arrest  be  was  carried 
to  the  store  of  Pollard  &  Co.,  and  that  the 
defendant  Pollard  told  him  before  the  trial 
that  if  be  would  pay  him  $10  be  would  let 
him  go  back,  and  again  after  tbe  trial  that 
he  would  release  him  if  he  would  pay  him 
$10  for  the  hay,  and  when  asked  to  stand 
his  bond  for  bis  appearance  at  court,  Pol- 
lard said,  "You  know  I  would  not  stand  your 
bond  after  prosecuting  you  for  the  hay," 
and  this  is  evidence  that  these  two  defend- 
ants took  part  in  the  prosecution. 

[I]  We  find  no  evidence  against  the  de- 
fendant Joyner.  He  was  absent  from  home 
when  the  prosecution  was  begun  and  knew 
nothing  about  it,  so  far  as  the  evidence  dis- 
closes, until  after  its  termination,  and  tbe 
mere  fact  that  be  was  a  partner  of  Pollard, 
without  evidence,  direct  or  circumstantial,  of 
at  least  his  knowledge,  approval,  or  consent, 
would  not  be  sufficient  to  connect  him  with 
the  prosecution.  Gilbert  v.  Emmons,  42  111.  > 
143,  89  Am.  Dec.  412 ;  Rosankrans  v.  Barker, 
115  111.  331,  3  N.  E.  93,  56  Am.  Rep.  169; 
Noblett  T.  Bartsch,  31  Wash.  24,  71  Pac.  551, 
96  Am.  St  Rep.  886. 

The  Judgment  of  nonsuit  must  therefore 
be  set  aside  as  to  the  defendants  Flanagan 
and  Pollard,  and  sustained  as  to  Jojrner. 

Reversed  as  to  Pollard  and  Flanagan.    Af- 
firmed as  to  Joyner.  ^  I 
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DOVER     LITMBEIt     CO.     ▼.     BOARD     OF 
CX)M'RS  OF  MOStiBY  GREEK  DRAIN- 
AGE DIST.  et  aL    (No.  175.) 

(Sttpieme  Court  of  North  CaroIliuL.    March  14, 
1917.) 

1.  Dbains  ^=»91—A8sbssmj;nts— Injunction. 

Where  judgment  in  a  drainage  proceeding 
was  absolutely  void  aa  to  a  lumber  company 
which  was  not  served  with  summons  or  other 
notice  in  the  proceedings,  and  was  not  an  appar- 
ent party,  but  merely  the  owner  of  a  timber  con- 
tract, injunction  to  enjoin  an  annual  assessment 
made  by  the  commissioners  of  the  drainage  dis- 
trict against  the  lumber  company's  timber  was 
a  proper  remedy. 

[EM.  Note.— For  other  cases,  see  Drains,  Gent 
Dig.  S!  53,  82,  102,  103.] 

2.  Dbains  «=>14(2)— Fobmatior  ov  Distbict 
—Notice. 

Under  the  drainage  statute  (Laws  1909,  o. 
442,  amended  by  Laws  1911,  c.  67),  requiring 
summons  to  be  served  on  all  the  defendant  land- 
owners who  have  not  joined  in  the  petition,  and 
whose  lands  are  included  in  the  proposed  drain- 
age district,  it  is  essential  that  notice  in  all  pro- 
ceedings for  the  formation  of  a  drainage  district 
be  given  to  all  parties  who  will  be  affected. 

[Ed.  Note. — For  other  cases,  see  Drains,  Gent. 
Dig.  {  5.] 

3.  Dbains  i8=>76— Pobmation  of  Dibtbiot  — 
Pbockedinq  in  Reu. 

One  of  the  essentials  of  a  proceeding  in  rem, 
as  a  drainage  district  proceeding  to  charge  prop- 
erty with  an  assessment,  is  that  the  property 
sought  to  be  charged  shall  be  identified  by  de- 
scription in  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  iS  76-81.] 

4.  Drains  ^=»70  —  Distbict  —  Pbopebtt  As- 
sessable —  TiMBEB  Lease  —  "Land"  — 
Statute. 

Under  the  drainage  statute,  requiring  only 
landowners  to  be  made  parties  in  proceedings  for 
the  formation  of  a  district,  and  that  such  pro- 
ceeding shall  be  initiated  only  by  a  majority  of 
the  resident  landowners,  and  that,  for  purposes 
of  assessment,  the  lands  shall  be  divided  into 
five  classes,  and  the  degree  of  wetness  and  prox- 
imity to  the  ditch  or  natural  outlet  and  the  fer- 
tility of  the  soil  shall  be  considered  in  determin- 
ing the  amount  of  benefit,  a  timber  lease,  enti- 
tling the  holder  to  cut  and  remove  timber  from 
lands  within  a  specified  period,  is  not  assessable 
for  drainage  purposes,  since,  when  standing 
timber  is  severed  by  conveyance  from  the  land, 
it  is  no  longer  a  part  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  S  74. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Land.] 

Clark,  C.  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; C.  CI  Lyon,  Judge. 

Action  by  the  Dover  Lumber  Company 
against  the  Board  of  Commissioners  of  Moa- 
ley  Creek  Drainage  District  and  others. 
From  a  Judgment  dissolving  an  injunction, 
plaintiff  appeals.  Judgment  reversed,  and 
cause  remanded,  with  direction  to  enter  Judg- 
ment for  plaintifC  in  accordance  with  the 
opinion. 

This  action  is  brought  to  enjoin  an  annual 
assessment  of  $1,992.50  each  year  for  five 
years  made  against  plaintiff's  timber  by  de- 


fendants. The  cause  was  beard  by  Lyons, 
Judge,  at  November  term,  1916,  of  the  su- 
perior court  of  Craven  county,  npon  an 
agreed  state  of  facts.  His  honor  held  that 
the  assessment  was  valid,  and  came  within 
the  terms  of  the  drainage  laws,  and  dissolved 
the  injunction.    Plaintiff  appealed. 

D.  L.  Ward  and  Moore  &  Dimn,  all  of 
Newbem,  for  appellant.  Guion  &  Gulon,  of 
Newbern,  for  appellees. 

BROWN,  J.  The  case  agreed  substantial- 
ly sets  forth  these  facts:  The  Dover  Lum- 
ber Company,  a  corporation,  owned  certain 
rights  to  cut  standing  timber  upon  the  lands 
of  the  West  estate,  situated  within  the  Mos- 
ley  Creek  drainage  district  The  timber  was 
conveyed  to  plaintiff,  with  the  privilege  of 
removing  it  within  a  stipulated  period,  prior 
to  the  formation  of  the  drainage  district 
When  the  district  was  formed,  the  plaintiff 
was  not  made  a  party  nor  served  with  sum- 
mons, neither  was  the  particular  timber  of 
the  plaintiff  referred  to  anywhere  In  the  pro- 
ceedings. No  summons  was  issued  against 
the  plaintiff,  and  there  was  no  apparent  serv- 
ice upon  it 

The  owner  of  the  land  known  as  the  West 
estate  was  a  party,  and  an  assessment  was 
levied  against  the  land.  The  grounds  upon 
which  plaintiff  asks  injunctive  relief  are:  (1) 
That  plaintiff  has  had  no  notice  of  and  is  no 
party  to  the  drainage  proceeding;  (2)  that 
standing  timber,  the  title  to  which  has  been 
severed  from  the  land  by  conveyance,  is  not 
the  subject  of  assessment  under  the  statute. 
It  is  contended  that  injunction  is  not  the 
proper  remedy. 

[1]  The  plaintiff  was  not  only  not  served 
with  summons  or  other  notice  in  the  drainage 
proceeding,  but  was  not  an  apparent  party. 
The  judgment  was  therefore  absolutely  void 
as  to  it  and  could  be  attacked  collaterally. 
Had  plaintiff  been  an  apparent  party  and  had 
there  been  apparent  service  on  it,  then  the 
remedy  would  be  by  motion  in  the  cause. 
Where  it  appears  on  the  face  of  a  legal  pro- 
ceeding that  a  party  against  whom  execution 
Is  issued  has  not  been  made  a  party,  and  tliat 
there  has  been  no  service  of  summons,  the 
judgment  is  void  as  to  him,  and  its  enforce- 
ment will  be  restrained.  Bowman  v.  Ward, 
162  N.  O.  602,  68  8.  E.  2. 

[2]  Our  drainage  statute  (Laws  1909,  c 
442,  amended  by  Laws  1911,  a  67)  is  manda- 
tory in  requiring  a  "summons  to  be  served  on 
ail  the  defendant  landowners  wlio  have  not 
joined  in  the  petition  and  whose  lands  are 
included  in  the  proposed  drainage  district!''' 
The  drainage  laws  of  North  Carolina  Iiave 
been  largely  copied  from  the  acts  in  Indiana 
and  Illinois,  and  following  the  construcMon 
of  these  acts  in  these  and  other  states  for 
the  long  period  of  time  the  acts  tiave  been 
in  force,  it  is  essential  that  notice  of  sum- 
mons in  all  such  proceedings  be  given  to  ail 
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parties  who  will  be  affected  thereby.  Sites 
V.  Miller,  120  Ind.  19.  22  N.  E.  82,  dttag  nu- 
merous authorities ;  Klnnle  ▼.  Bare,  68  Mich. 
625,  36  N.  W.  672 ;  Curran  v.  Sibley  County, 
4T  Minn.  313,  50  N.  W.  237 ;  Baltimore,  etc.. 
R.  R.  V.  Wagner,  43  Ohio  St  75,  1  N.  B.  91. 
In  those  states  It  Is  held  that  where  the 
mandate  of  the  statute  Is  that  notice  shall  be 
given  In  the  manner  and  for  the  time  therein 
prescribed,  before  the  time  fixed  for  the  hear- 
ing of  the  petition,  failure  In  respect  to  give 
this  notice  as  required  will  render  invalid 
any  assessment  against  a  person  who  Is  not 
so  notified.  Yolo  Co.  Reclamation  District  v. 
Burger,  122  Cal.  442,  55  Pac.  166;  Craig  v. 
People,  188  111.  416,  58  N.  a  1000;  McMullen 
V.  State,  105  Ind.  334,  4  N.  B.  903. 

In  the  Supreme  Court  of  the  United  States 
it  has  been  held.  In  the  enforcement  of  a 
drainage  assessment,  the  question  of  due 
process  of  law  does  arise  where  the  defense 
goes  to  the  validity  of  the  servloe.  Hager  v. 
Reclamation  District,  111  U.  S.  701,  4  Sup. 
Ct  663,  28  L.  Bd.  569.  The  case  of  Banks  v. 
Lane.  170  N.  C.  14,  88  S.  E.  713,  dififers  ma- 
terially from  this.  In  that  case  It  was  held 
that  where  the  landowner  had  been  made  a 
party  and  the  land  duly  assessed,  a  mort- 
gagee need  not  be  made  a  party,  as  the  pro- 
ceeding Is  one  in  rem  and  the  draining  of  the 
land  Inured  to  bis  benefit  as  well  as  to  that 
of  the  mortgagor ;  hence  the  mortgagee  could 
not  restrain  the  collection  of  the  assessment. 
Vpon  rehearing  (171  N.  C.  505,  88  S.  R 
754)  there  were  two  concurring  opinions, 
with  one  Justice  dissenting  In  toto.  Mr.  Jus- 
tice Walker  concurred  In  the  decision  that 
the  remedy  was  by  motion  In  the  original 
proceedings  upon  the  ground  that  it  did  not 
appear  affirmatively  on  the  face  of  the  Cra- 
ven Judgment  that  there  was  no  service  of 
the  summons.  The  writer  concurred  upon 
the  same  ground,  and  further  that  It  did  ap- 
pear that  the  lands  belonging  to  Mrs.  Splvey 
were  set  out  and  embraced  In  the  drainage 
proceedings  and  were  duly  assessed  In  her 
name  as  one  of  the  landowners  within  the 
drainage  district. 

r3]  One  of  the  essentials  of  a  proceeding 
In  rem  Is  that  the  property  sought  to  be 
charged  shall  be  Identified  by  description  in 
the  proceedings.  Nothing  of  the  sort  ap- 
pears in  this  drainage  proceeding.  The  own- 
er of  the  timber  lease  had  no  right  to  as- 
<nime  that  his  timber  would  be  separately  as- 
sessed because  the  owner  of  the  land  upon 
which  it  grew  had  been  made  a  party.  The 
assessment  of  the  timber  lease  appears  to 
have  been  an  afterthought  of  the  viewers, 
and  does  not  appear  to  have  been  contem- 
plated when  the  proceeding  was  first  initi- 
ated. 

[4]  The  second  position  of  plaintiff  is  that 
a  timber  lease  does  not  come  within  the  let- 
ter or  spirit  of  the  statute,  and  Is  not  assess- 
able for  drainage  purposes.  It  appears  to 
us  that  this  proposition  is  undoubtedly  cor- 
rect.    When  standing  timber  is  severed  by 


conveyance  from  the  land,  with  the  right  to 
cut  and  remove  within  a  given  period  all  tim- 
ber of  a  certain  size,  it  is  no  longer  a  part 
of  the  land.  The  owner  of  the  timber  is  not 
a  freeholder  or  landowner  from  the  mere  fact 
of  owning  a  timber  lease.  It  Is  true  we  have 
held  that  timber  is  to  be  considered  as  land 
for  purposes  of  conveyancing,  but  it  does  not 
fallow  the  land  after  it  lias  been  so  convey- 
ed, and  is  no  longer  a  part  and  parcel  of  It. 

The  statute  provides  for  Issuing  drainage 
bonds  to  be  paid  in  annual  installments  by 
assessments  on  the  lands.  These  assess- 
ments "shall  constitute  the  first  and  para- 
mount lien,  second  only  to  county  and  state 
taxes." 

If  the  standing  timber  is  assessable  sepa- 
rate from  the  land,  and  If  the  assessment  is 
a  lien  on  the  timber,  the  owner  of  the  bond 
can  restrain  the  cutting  of  the  timber  until 
the  bonds  are  paid,  and  if  the  term  for  cut- 
ting Is  less  than  ten  years,  the  owner  of  the 
timber  would  lose  all  of  it  as  he  could  not 
cut  within  the'  ten  years,  and  the  timber  not 
cut  within  that  time  would  belong  to  the 
owner  of  the  land. 

The  statute  requires  only  landowners  to 
be  made  parties  in  such  drainage  proceed- 
ings, and  that  the  proceeding  shall  be  Initiat- 
ed only  by  a  majority  of  the  "resident  land- 
owners." It  provides  that  for  purposes  of 
assessment  the  lands  shall  be  divided  into 
five  classes,  and  that  "the  degree  of  wetness 
on  the  land,  its  proximity  to  the  ditch  or  a 
natural  outlet  and  the  fertUlty  of  the  soil 
shall  be  considered  In  determining  the 
amount  of  benefit  It  will  receive  by  the  con- 
struction of  the  ditch."  It  is  useless  to  quote 
further  from  the  act  It  Is  sufficient  to  say 
that  its  entire  context  plainly  Indicates  that 
timber  leases,  such  as  the  one  held  by  plain- 
tiff, do  not  come  within  Its  purview,  and  that 
Its  purpose  Is  to  facilitate  the  drainage  of 
lands  for  agriculture. 

It  was  well  known  to  the  General  Assem- 
bly that  much  of  the  standing  timber  upon 
the  lands  of  this  state  has  been  sold,  with 
the  right  to  cut  and  remove  it  limited,  as  In 
this  case,  to  a  tew  years.  Had  it  been  in- 
tended by  the  statute  to  embrace  such  leases 
within  Its  terms,  the  Legislature  would  have 
said  BO  and  doubtless  have  provided  a  meth- 
od of  assessment  measured  by  the  benefit,  if 
any,  accruing  to  the  timber  exclusively  dur- 
ing the  actual  existence  of  the  lease  and  not, 
as  In  this  case,  amounting  to  practical  con- 
fiscation. The  Judgment  is  reversed,  and  the 
cause  remanded  to  the  superior  court  of 
Craven  county,  with  direction  to  enter  Judg- 
ment for  plaintiff  in  accordance  with  tlds 
opinion. 

Reversed. 

ALLEN,  J.,  concurs.    See  91  S.  B.  845. 


CLARK,  C.  J.,  concurs  on  the  first  ground 
that  the  plaintifT,  owner  of  the  timber  inter-     p 
est  In  the  land,  was  not  made  a  party  in  the 
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drainage  proceeding,  and  has  had  no  day  in 
court  In  Banks  ▼.  Lane,  170  N.  O.  14,  86  S. 
B.  713,  8.  c  171  N.  C.  606,  88  ■&  a  764,  the 
landowner  had  been  made  a  party,  aiid  was 
duly  assessed.  The  court  held  that  such  pro- 
ceeding was  In  rem,  and  that  the  notice  to 
the  owner  was  sufficient,  for  the  mortgage 
was  only  an  Incumbrance,  and  it  was  also  to 
be  presumed  that  the  mortgagee  was  benefit- 
ed by  the  enhancement  of  the  value  of  the 
land,  which  was  security  for  the  debt 

I  dissent,  however,  as  to  the  second  point 
which  besides  Is  merely  an  obiter  dictum, 
since  the  proposition  cannot  arise  after  hold- 
ing that  the  plaintiff  has  not  been  made  a 
party,  and  that  the  whole  proceeding  was 
void  as  to  it  .  If  the  plaintiff  had  been  made 
a  party,  of  course.  It  would  be  bound  by  any 
Judgment  or  assessment  from  which  It  did 
not  appeal.  Moreover,  the  conveyance  of  the 
timber  right  has  been  often  held  by  this  court 
to  be  a  conveyance  of  the  realty.  Timber  Co. 
V.  Wells,  171  N.  O,  264,  88  S.  R  327,  and 
cases  cited.  If  the  timber  had  not  been  con- 
veyed at  the  time  of  the  Judgment  in  this 
drainage  proceeding  the  land  with  the  tim- 
ber on  it  would  have  been  assessed  its  due 
share  for  the  payment  of  the  bonds  and  the 
expenses  of  the  proceeding.  The  owner,  hav- 
ing parted  with  the  valuable  timber  interests, 
would  not  be  assessed  for  the  same  valuation 
on  the  land  as  he  would  have  been  before 
such  conveyance.  If  the  valuation  assessed 
against  bis  land  was  reduced  by  the  value  of 
the  conveyance  of  the  timber,  of  course  the 
owner  of  such  timber  right  would  be  assessed 
for  the  value  of  such  timber  as  was  stand- 
ing and  uncut  at  the  time  the  assessment 
and  valuation  were  made.  It  Is  true  the 
conveyance  may  be  called  a  lease,  but  It  is 
not  a  lease  In  the  ordinary  sense  of  a  lease 
of  a  house  or  farm  which  talces  nothing  from 
the  value  of  the  realty,  but  it  is  a  conveyance 
of  an  Interest  for  years  In  the  land.  Till  the 
timber  Is  cut  the  land  cannot  be  used  for 
any  other  purpose,  and  the  gradual  cutting 
of  the  timber  will  impair  the  value  of  the 
tract 

Whatever  the  value  of  this  conveyance  for 
years  Is  at  any  given  time.  It  Is  liable  for 
taxation.  Revlsal,  §  6225;  Laws  1916,  c.  286, 
8  32 — which  provide  that  when  any  "mineral, 
quarry  or  timber  right"  is  owned  by  other 
than  the  owner  of  the  fee,  such  right  shall 
be  listed  and  taxed  In  the  name  of  Its  owner, 
such  right  and  the  fee  being  assessed  sepa- 
rately. Of  course,  therefore,  it  Is  liable  for 
an  assessment  of  Its  value  in  forming  a 
drainage  district  There  are  thousands  of 
acres  of  timber  held  by  lumber  companies 
which  are  very  valuable,  and  to  hold  that 
such  timber  rights  are  not  liable  to  taxation, 
or  for  an  assessment  in  the  drainage  district 
which  may  embrace  them,  would  be  to  ex- 
empt a  very  great  property,,  many  millions  of 
dollars,  from  liability  either  to  taxation  or 


assessment  for  any  local  purpose.  If  liable 
to  taxation  as  realty,  they  must  be  equally 
subject  to  local  assessmenta 

In  laying  a  local  assessment  whether  It  is 
for  paving  or  for  fencing  or  for  a  drainage 
district  or  other  purpose  the  question  Is  not 
whether  the  particular  property  is  benefited, 
but  what  is  its  valuation.  There  Is  some 
modification  under  the  terms  of  the  statute 
In  proceedings  for  drainage,  having  regard  to 
the  benefit  to  each  tract;  but  when  the  tract 
is  assessed  and  the  timber  Interest  is  sold 
off,  whether  before  or  after  the  assessment 
such  timber  Interest  should  be  assessed  in  tbe 
proportion  that  the  timber  right  bears  to  the 
value  of  the  whole  tract 

(ITS  N.  C.  134) 
ODOM  v.  OANFIBLD  LTJMBEH  CO. 
(No.  221.) 

(Supreme  Court  of  North  Carolina.    March  14, 
1917.) 

1.  Masteb  and  Servant  (S=s>137(5)— Ikjubt 
TO  Skbvant— Duty  to  Wabn. 

That  an  employ6  knew  of  dangers  incident 
to  operating  a  skidder  did  not  relieve  the  mas- 
ter, when  about  to  remove  a  locomotive  attach- 
ed to  a  train  on  which  the  Bladder  was  being 
loaded,  of  the  duty  to  give  the  usual  notice  by 
blowing  tie  whistle. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  269,  270,  274,  277,  278.J 

2.  Masteb  and    Sesvant   ®=9l37(5)— Injuri 
TO  Seevant— DuTT  to  Warn— Voluntebb. 

Even  if  a  servant  had  volunteered  to  get  on 
a  locomotive  and  band  a  chisel  to  his  foreman, 
such  fact  would  not  give  the  employer  right  to 
injure  hiin  negligently. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  269,  270,  274,  277,  2T&] 

Allen  and  Wallter,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Onslow  Coun- 
ty;   Devin,  Judge. 

Action  by  John  B.  Odom  against  the  Can- 
field  Lumber  Company.  Judgment  for  plahi- 
tiff,  and  def^idant  appeals.    No  error. 

The  fifth  exception  referred  to  is  as  fol- 
lows: 

The  court  also  charged  the  Jury  aa  follows: 
"It  was  the  duty  of  tlie  Canfield  Lumber  Com- 
pany to  exercise  reasonable  care  in  its  busJnesn 
to  avoid  injury  to  its  employ6s  while  workiug 
about  tlieir  premises  which,  in  the  exercise  of 
reasonable  care,  could  have  been  foreseen."  The 
defendant  excepts  to  this  portion  of  hia  honor's 
charge,  and  tins  is  the  defendant's  fifth  excep- 
tion. 

The  twelfth  exception  Is  as  follows: 

The  defendant  requested  the  court  to  charge 
the  jury  as  follows,  which  the  court  did: 

"(1)  That  if  the  plaintiff  received  his  injury 
while  attempting  to  get  on  the  car  while  in  mo- 
tion, he  is  not  entitled  to  recover,  and  you 
should  answer  the  first  issue  'No  ' " — which  wai 
given. 

"(2)  That  if  the  plaintiff  was  not  employed  by 
the  defendant  in  such  work  as  required  his  pres- 
ence on  or  around  the  skidder,  and  he  was  there 
waiting  to  get  a  ride  to  hia  place  ot  work, 
where  he  was  working  under  a  contract  for  tha 
cutting  of  wood  by  the  cord,  and  received  his 
injury  while  attempting  to  get  on  the  cor  while 
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in  motion,  he  ia  not  entitled  to  recover  against 
the  defendant,  and  you  find  that  he  received 
bis  injury  while  attempting  to  hoard  the  cars 
to  go  to  his  work  in  this  way,  you  should  an- 
swer the  first  issue  "No'  " — whicn  was  given. 

"(3)  That  if  the  plaintiff  was  sitting  at  the 
fire  near  the  skidder  waiting  for  the  skidder  to 
be  removed,  the  defendant  owed  him  no  duty  of 
giving  warning  that  the  engine  was  going  to 
move  up  to  the  skidder." 

The  defendant  requested  the  court  to  charge 
the  jurr  as  foUows,  which  was  given: 

"(4)  That  if  the  plaintiff,  while  on  his  way 
to  work  which  was  unconnected  with  the  loading 
logs,  stopped  where  the  skidder  was  stationed 
and  gratuitously  handed  a  chisel  to  the  operator 
of  the  skidder  and  received  his  injury  while 
performing  such  gratuitous  service,  he  is  not  en- 
titled to  recover  against  the  defendant,  and  if 
Tou  find  that  he  was  doing  this  work  gratuitous- 
ly, you  will  answer  the  first  issue  "No.' " 

The  court  refused  to  charge  the  same  except 
as  c<Mitained  in  general  charge.  The  defendant 
excepts,  and  this  is  the  defendant's  twelfth  ex- 
ception. 

Frank  Thompson  and  B.  M.  Koonce,  both 
of  Jacksonville,  Langston,  AUen  &  Taylor,  of 
Goldsboro,  and  Charles  I*  Abemethy,  of 
Newbern,  for  appellant.  Duffy  &  Day,  of 
Jacksonville,  and  G.  V.  CJowpcr,  of  Klnston, 
for  appellee. 

CLABK,  O.  J.  The  plaintiff  was  an  em- 
ploy* of  the  defendant,  cutting  wood,  rafting 
logs,  driving  the  loading  horse  and  working 
on  the  railroad.  It  was  the  custom,  known  to 
the  company  and  employte,  that  the  men 
rode  to  and  from  their  work  on  defendant's 
log  train,  and  a  whistle  always  sounded  a 
short  time  before  the  engine  started  to  give 
them  notice  that  the  engine  was  ready  to 
move. 

On  this  occasion  the  skidder  was  being 
Jacked  np  <h>  the  car,  by  the  usual  method  of 
jacking  It  up,  letting  the  car  go  under  it  and 
then  lowering  the  skidder  down  upon  the  car. 
The  plaintiff  was  assisting  In  this  work, 
when  Fred  Gamer,  In  charge  of  the  skidder, 
told  him  to  jump  np  on  the  aiglne  and  hand 
him  down  a  cold  chisel,  and  as  he  turned 
around  to  get  off,  the  train  started  and  made 
a  hitch,  and  as  plaintiff  grasped  the  bracket 
block  it  gave  way,  throwing  the  plaintiff 
off,  and  the  engine  ran  oyer  his  left  foot. 
Joe  liockle  testified  that  he  was  foreman,  but 
Garner  was  in  charge  of  the  skidder;  that 
h«>  "was  In  charge  of  the  whole  business,  but 
Gamer  was  particularly  in  charge  of  the 
skidder."  The  plaintiff  testified  that  no 
whistle  was  sounded  or  other  warning  given 
after  he  was  sent  up  on  the  engine  to  get  the 
chisel.    He  also  said: 

"The  morning  I  was  hurt  I  did  not  have  that 
warning  of  the  train  starting.  It  had  never 
failed  to  give  warning.  That  was  the  first  time 
it  failed  to  blow  at  that  time  that  I  know  of." 

He  was  corroborated  by  the  witness  Ed 
Jones,  and  his  father  and  mother,  Mr.  and 
Mrs.  Odom,  testified  that  the  foreman,  Lock- 
le,  admitted  to  them  soon  after  the  injury 
that  the  whistle  did  not  blow.  Lockie  him- 
self says  that  It  was  current  among  the  em- 
ployes at  the  time  that  if  the  whistle  had 


been  blown  the  plaintiff  would  not  have  been 
hurt. 

The  defendant  demurred  in  this  court  for 
the  first  time  that  the  complaint  did  not 
state  a  cause  of  acti<Mi,  but  we  cannot  sus- 
tain the  demurrer.  The  exceptions  to  the 
evidence  and  the  charge  have  been  consid- 
ered, but  we  do  not  think  they  can  be  sus- 
tained, or  that  they  need  discussion.  The 
case  was  almost  entirely  one  of  fact,  and  the 
Jury  have  found  the  facts  against  the  de- 
fendant The  definitions  of  negligence  and  of 
proximate  cause  were  given  practically  as 
set  out  in  Prltchett  v.  Railroad,  157  N.  O. 
1Q2,  72  S.  B.  828;  Mule  Co.  t.  Railroad,  160 
N.  O.  221,  76  S.  B.  513.  The  charge  as  to 
proximate  cause  is  in  accordance  with  what 
was  said  in  Ward  -v.  Railroad,  161  N.  0.  184, 
76  S.  B.  717;  Alexander  v.  Statesvllle,  165 
N,  O.  532,  81  S.  B.  763.  The  defendant  con- 
tends that  such  charge  conflicts  with  Drum 
v,  MiUer,  185  N.  0.  204,  47  S.  E.  421,  66  L. 
R.  A.  890,  102  Am.  St.  Rep.  528.  But  we  do 
not  see  any  conflict  between  these  cases. 

[1  ]  Exceptions  3,  4,  6,  7,  8,  and  9  require 
no  discussion.  As  to  the  fifth  exception  the 
fact  that  the  plaintiff  W6is  an  employ^  and 
knew  the  dangers  incident  to  operating  the 
skidder  did  not  relieve  the  defendant  of  giv- 
ing usual  notice  by  blowing  the  whistle.  No- 
ble T.  Lumber  Co.,  151  N.  C.  78,  65  S.  B.  622, 
134  Am.  St.  Rep.  974 ;  and  cases  there  cited. 
Exceptions  10  and  11  were  to  the  statement 
of  plaintiff's  contentions,  and  the  defendant 
made  no  exception  at  the  time.  The  court 
told  the  jury  that  the  mortuary  tables  in  the 
Revisal  were  not  conclusive,  but  merely  evl- 
dentiaL  Sledge  v.  Lumber  Co.,  140  N.  C.  461, 
53  S.  E.  295. 

[2]  Exception  12  cannot  be  sustained;  foi 
there  Is  no  evidence  that  the  plaintiff  volun- 
teered to  hand  the  chisel  to  Garner.  "The 
plaintiff  testified  that  he  was  directed  by 
Garner  to  jump  np  on  the  engine  and  get  the 
chisel ;  while  the  defendant's  contention  was 
that  there  was  no  chisel,  and  that  plaintiff 
was  not  sent  for  it.  Moreover,  if  he  had 
volunteered  to  help  Gamer,  being  a  workman 
under  him,  this  would  not  have  given  defend- 
ant the  right  to  negligently  injure  him. 

There  was  also  a  motion  in  this  court  to 
set  aside  the  judgment  and  verdict  on  the 
ground  of  newly  discovered  testimony.  This 
court  in  Brown  v.  Mitchell,  102  N.  C.  347,  9 
S.  E.  702, 11  Am.  St  Rep.  748,  stated: 

"This  court  will,  as  a  rule,  in  future,  grant  or 
refuse  such  motions  without  discussing  the  facts 
embodied  in  the  petitions  or  afiidavits,  •  •  • 
as  we  cannot  see  that  any  good  will  be  accom- 
plished by  contributing  another  to  the  volumes 
that  have  been  written  upon  the  exercise  of  legal 
discretion"  in  such  cases. 

This  has  been  cited  and  approved  in  many 
cases,  especially  in  Herndon  v.  Railroad,  121 
N.  C.  499,  28  S.  EJ.  144,  where  the  court  pre- 
scribed the  practice  In  such  cases  and  held 
that  we  would  not  hear  oral  argument  on 
such  motions.  This  has  been  followed  ever  , 
since  In  Crenshaw  v.  Railroad,  140  N.  O.  192^y  IC 
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B2  S.  E.  .731 ;  Murdock  v.  Railroad,  169  N.  C. 
132,  74  S.  E.  887;  and  other  cases.  It  ma; 
be  well,  however,  to  call  attention  to  the 
jrammary  of  the  rules  as  to  the  grounds  of  a 
valid  motion  as  given  by  Mr.  Justice  ^yalker 
In  Johnson  v.  Railroad,  163  N.  0.  453,  79  S. 
E.  690,  Ann.  Gas.  1919B,  598.  It  does  not 
appear  In  this  case  that  the  testimony  of  two 
witnesses  which  Is  now  chiefly  desired  could 
not  have  been  had  If  subpoenaed  promptly; 
for  they  were  both  in  the  employ  of  the  de- 
fendant company,  and,  moreover,  their  testi- 
mony would  only  bare  been  cumulative. 
No  error. 

ALLEN,  J.  (dissenting^-  I  am  of  opinion 
there  ought  to  be  a  new  trial  on  the  Issue  of 
damages  on  account  of  the  failure  of  his 
honor  to  restrict  the  recovery  of  prospective 
damages  to  their  present  value.  He  nowhere 
told  the  jury  that  this  was  the  rule  for  their 
guidance,  and  does  not  refer  to  present  value, 
except  in  one  place,  when  stating  the  conten- 
tion of  a  party,  and  in  this,  I  think,  there  is 
error.  Fry  v.  RaUroad,  159  N.  C.  362,  74  S. 
B.  971. 

WALKER,  J.,  concurs  in  this  opinion. 


(133  N.  C.  126) 

LUPTON  et  al.  v.  SPENCER  et  al.    (No.  187.) 

(Supreme  Court  of  North  Carolina.    March  14, 
1917.) 

1.  JuBT  «s»72(2,  8)— Drawino  Jubt— Powkbs 

OF  COUBT. 

Under  Revisal  1905,  {  1967,  the  court  has 
power  to  Bunimons  talesmen,  and,  although  the 
primary  meaning  of  the  term  implies  that  they 
are  to  be  selected  from  bystanders,  it  is  with- 
in the  powers  of  the  court  to  go  outside  for 
talesmen  and  notify  them  in  adrance. 

[Ed.  Note.— For  other  cases,  see  Jury,  C!enL 
Dig.  i§  339-342,  347.] 

2.  JuBT  «=372(3)— Drawiwo  Jubt— Powers  op 

COTJBT. 

While  executive  duty  to  select  talesmen  is 
with  the  sheriff  or  deputies,  the  court  super- 
vises the  selection,  and,  if  the  sheriff  is  inter- 
ested in  the  cause  or  related  to  the  parties,  the 
court  may,  under  Revisal  1905, 1 1968,  name  an- 
other to  select  the  jury. 

i.  Note.— For  other  cases,  see  Jury,  Cent 
§g  340-342,  347.] 

3.  New  Tbial  «=>20  —  Gbounds  —  Dbawinq 

JUBT. 

Where  the  sheriff  was  related  to  one  party 
by  marriage  and  his  summoning  of  talesmen  was 
objected  to,  whereupon  his  deputy  read  from  a 
list  calling  the  talesmen,  and  when  asked,  stat- 
ed that  he  had  prepared  the  Ust,  when  In  fact 
it  had  been  prepared  by  the  sheriff,  the  other 
party  was  entitled  to  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
CJent  Dig.  §§  72,  78,] 

Appeal  from  Superior  Court,  Pamlico  Coun- 
ty;  Lyon,  Judge. 

Proceedings  by  R.  D.  Lnpton  and  others  i 
against  Nathan  Spencer  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Verdict  set  aside,  and  new  trial  ordered. 


Ward  &  Ward  and  H.  L.  Glbbs,  of  Oriental, 
for  appellants.  Moore  &  Dunn,  of  Newbem, 
for  appellees. 

HOKE,  J.  Defendants,  among  many  other 
exceptions,  object  to  the  validity  of  the  trial 
by  reason  of  the  manner  in  which  the  jury 
was  selected,  a  number  of  tbem  being  tales- 
men, and  the  ground  of  his  objection  is  very 
correctly  set  forth  in  his  assignment  of  error, 
taken  from  the  record,  as  follows : 

"When  the  Jury  was  being  selected,  the  de- 
fendants objected  to  the  -sheriff's  summoning  the 
talesmen,  there  being  a  deficiency  of  several  of 
the  regular  jury,  on  the  ground  that  the  plain- 
tiffs were  first  cousins  of  the  sheriff.  His  honor 
ordered  the  deputy  sheriff  to  summons  the  tales- 
men. In  summoning  the  talesmen  the  deputy 
sheriff  began  reading  from  a  list  which  he  had 
in  a  book.  Counsel  for  the  defendants  made 
inquiry  as  to  the  origin  of  this  list,  and  the  dep- 
uty sheriff  said  he  had  gotten  them  up  himself. 
Nothing  further  was  said  about  the  matter  at 
this  stage. 

"During  introduction  of  the  evidence,  it  ap- 
peared that  F.  A.  Lupton,  together  with  hu 
wife,  Rena  Lupton,  had  warranted  the  title  to 
the  plaintiffs  to  the  land  in  controversy,  and 
that  said  F.  A.  Lupton  was  the  brother  of  the 
sheriff.  After  the  verdict,  the  sheriff  stated  in 
the  presence  of  his  honor  and  counsel  for  defend- 
ants that  he  had  selected  the  talesmen  consti- 
tuting the  list  that  his  deputy  read  from  in  nam- 
ing the  talesmen  selected  on  the  jury  to  try  this 
cause  two  or  three  days  before  the  trial  of  the 
cause.  It  appeared,  also,  'that  this  cause  had 
been  set  regularly  on  the  calendar  for  trial  at 
this  term." 

[1]  Under  our  law,  a  litigant  has  tlie  legal 
right  to  have  his  cause  tried  before  an  Im- 
partial jury,  selected  according  to  the  forms 
of  law,  and,  if  he  has  not  waived  his  objec- 
tion nor  been  guilty  of  laches  in  insisting 
upon  it,  it  is  the  duty  of  the  court  to  aee 
that  this  right  Is  awarded  him.  To  this  end, 
the  power  to  summons  talesmen  is  given  the 
court  Inherent  and  approved  with  us  by  stat- 
ute (Revisal,  i  1967),  and,  although  the  prima- 
ry meaning  of  the  term  would  imply  that  they 
are  to  be  selected  from  the  bystanders,  it  Is 
the  practice  and  within  the  powers  of  the 
court  and  of  the  executive  officers,  acting 
under  its  orders,  to  go  outside  for  the  pur- 
pose or  to  notify  them  in  advance  when  sucb 
a  course  is  best  promotive  of  the  ends  of  jus- 
tice. State  V.  McDowell  &  Hartness,  123 
N.  C.  764,  31  S.  E.  839. 

[2]  Under  our  system  of  procedure,  the  ex- 
ecutive duty  of  selecting  these  talesmen  Is 
primarily  with  the  sheriff  or  his  deputies 
acting  for  tiim,  but  this  matter  is  under  tlie 
control  and  supervision  of  the  court,  and, 
whenever  it  is  made  to  appear  that  the  sher- 
iff has  such  an  interest  in  the  cause,  direct 
or  Indirect,  or  bears  such  a  relation  to  the 
parties  thereto  as  to  render  him  an  Improper 
or  unsuitable  person  to  perform  this  duty,  tbe 
court  may  designate  some  other  for  the  pur- 
pose. This  power,  too,  has  been  expressly 
confirmed  with  us  by  statute  (Revisal,  { 
1968),  in  terms  as  follows: 


topio  and  KKY-NUUBER  In  aU  K*y-Numbere^^||{BgU^(iy;i0^0  [^    ' 


»For  otbor  cases  tee  tumt 


NO 


TAYLOR  v.  NEUSE  LUMBER  CO. 


719 


"In  the  trial  of  aaj  action  before  a  jury 
where  the  sheriff  of  the  county  in  which  the 
cause  is  to  be  tried  is  a  party  to  or  has  any  in- 
terest in  the  action,  or  when  the  preeiding  judge 
eball  find  upon  investigation  that  the  sheiifF  of 
the  county  is  not  a  suitable  person,  on  account 
of  indirect  interest  in  or  relative  to  the  cause 
of  action,  to  be  intrusted  with  the  summoning  of 
the  tales  jurors  in  any  particular  case  pending, 
such  judge  shall  appoint  some  suitable  person  to 
summon  the  Jurors  in  place  of  the  sheriff." 

[3]  Recarring  to  the  record.  It  appears  that 
the  rights  of  defendants,  in  the  respects  sug- 
gested, have  not  been  sufficiently  regarded 
la  the  present  case,  and  we  are  of  opinion 
that  his  objection  to  the  validity  of  the  trial, 
on  that  ground,  must  be  sustained.  Knowing 
that  the  sheriff  .was  closely  related  to  the 
parties  plaintiff,  defendants,  In  apt  time, 
objected  to  his  selection  of  the  talesmen,  and 
the  court,  after  investigating  the  matter, 
decided  that  the  sheriff  was  not  a  suitable 
person  to  act,  and  directed  the  deputy  to 
select  them.  When  the  latter  proceeded  to 
do  this  from  a  list,  coimsel  at  once  made 
inquiry  and  was  Informed  that  the  deputy 
had  made  out  the  list  In  the  further  de- 
velopment of  the  case.  It  appeared  that,  in 
addition  to  the  sheriff  being  a  first  cousin 
of  the  parties,  his  own  brother  had  conveyed 
the  land  ta  question  to  plaintiffs  by  deed 
with  covenants  of  warranty,  etc.;  that  he 
had  made  out  this  jury  list  at  the  l)eginnlng 
of  the  term,  and  with  this  cause  on  the 
calendar  for  trial.  On  these  facts,  not  con- 
troverted In  the  record,  we  are  of  opinion 
that  defendants,  as  of  right,  are  entitled 
to  have  the  verdict  set  aside  and  the  cause 
tried  before  another  jury. 

We  are  not  Inadvertent  to  decisions  of  our 
court  holding  that  a  verdict  will  not  be  set 
aside  as  a  matter  of  right  by  reason  of  the 
partiality  or  natural  bias  of  a  Juror  when 
the  objection  Is  made  for  the  first  time  after 
the  verdict  is  rendered.  State  t.  Maultsby, 
130  N.  C.  664,  41  S.  B.  97;  Baiter  v.  Wil- 
son, 96  N.  C.  137;  Splcer  v.  Fulghum,  67  N. 
C.  18.  These  were  Instances  of  individual 
jurors  whose  positions  might  or  might  not 
have  affected  the  result,  and  an  examination 
of  the  cases  will  disclose,  too,  that  much 
stress  Is  laid  on  the  fact  that  the  objection 
was  made  for  the  first  time  after  verdict 
rendered  and  with  an  Intimation  that  the  liti- 
gant had  not  been  sufficiently  alert  tn  ascer- 
taining the  conditions  complained  of.  To 
our  minds  these  authorities  do  not  apply  to 
the  facts  of  this  record,  where  It  appears 
that  the  defendants  moved  In  apt  time,  In- 
sisted on  their  objection  throughout,  and  this 
objection  is  made,  not  to  the  Individual 
Juror,  but  to  the  action  of  the  executive  offi- 
cer in  selecting  a  large  number  of  the  panel 
and  by  whose  representations  both  the  par- 
ties and  the  court  were  Imposed  upon. 

Coder  the  principles  approved  and  applied 
in  the  well-considered  case  of  Boyer  v. 
Teague,  106  N.  C.  582, 11  S.  E.  665,  19  Am.  St 


Rep.  547,  we  are  of  opinion,  as  stated,  that 
the  verdict  should  be  set  aslde^  and  a  new 
trial  had. 
Venire  de  novo. 


ara  N.  c.  112) 
TAXLOB  V.  NEUSB  LUMBER  CO. 
(No.  174.) 

(Snpreme  Court  of  North  Carolina.    March  14, 
1917.) 

1.  NeoliOence  ®=52— Dewnitiion. 

"Negligence"  is  the  breach  of  a  legal  duty. 

[EH.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  8,  4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negligence.] 

2.  Master  akd  Sbsvant  «=>105(2)— Injubixs 

TO    SBBVANT— NEaUQENOK— Afflianceb    ih 

Genebal  Use. 
Merely  by  furnishing  machinery  and  ap- 
pliances approved  and  in  general  use  an  employ- 
er did  not  meet  its  obligation  to  provide  its 
servant  with  a  reasonably  safe  place  to  work 
and  reasonably  safe  machinery  and  appliances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  186,  187.] 

3.'  Mabteb  and  Sebvant  «=9278(5,  14)— Inju- 
ries TO  Sebvant— Neouoencei— SuFFiciEN- 
07  of  Evidence. 
In   action   for  injuries  from   slipping   into 
boiling  water  by  an  employd  of  a  lumber  com- 
pany, evidence  held  to  show  that  the  lumber 
company  furnished  unsafe  machinery  and  that 
it  had  Knowledge  of  the  danger. 

[Ed.  Note. — For  other 'cases,  see  Master  and 
Servant,  Cent  Dig.  gg  961,  966.] 

4.  Master  and  Sebvant  €=>285(5)— Injubies 
to  Sebvant— Question  fob  Jubt. 
Q^e  question  of  proximate  cause  held  for  the 

jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant  Cent  Dig.  {  1016.] 

6.  Tbiai.  ^=»ie5— Motion  for  Nonsuit— Ev- 
idence. 
Plaintiff's  evidence  must  be  accepted  on  de- 
fendant's motion  for  judgment  of  nonsuit 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  §{  373,  374.] 

6.  Master  and  Servant  «=>129(l)—lif juries 
to  Servant— Accident— Pboxima™  Cause. 
The  mere  fact  that  the  foot  of  an  employ^ 
of  a  lumber  company  slipi>ed,  throwing  him  into 
boiling  water  caused  to  accumulate  by  the  neg- 
ligence of  the  lumber  company,  was  not  legaily 
an  intervening  cause,  rendering  the  company's 
negligence  not  the  proximate  cause  of  the  serv- 
ant's injuries,  and  was  relevant  only  on  the 
question  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  257.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; C.  C.  Lyon,  Judge. 

Action  by  J.  B.  Taylor  against  the  Neuse 
Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    No  error. 

This  la  an  action  to  recover  damages  for 
personal  Injury  caused  by  falling  In  bolUng 
water,  which  had  escaped  from  a  steam  pli>e 
which  burst  In  a  mill  of  the  defendant,  and 
at  the  close  of  the  testimony  the  defend- 
ant moved  for  a  Judgment  of  nonsuit,  which 
was  refused,  and  the  defendant  excepted. 

The  plaintiff  was  employed  to  look  after 
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and  keep  In  repair  the  piping,  boUera,  and 
engines,  and  his  duty  required  him  to  be  In 
the  boiler  and  engine  room.  At  the  time  of 
the  explosion  he  was  In  back  of  the  boiler 
engaged  In  rolling  tubes,  and  when  he  came 
out  of  the  boiler  the  explosion  occurred.  He 
then  went  around  In  front  of  the  boiler  and 
the  fire  room  and  went  forward  to  look  at 
the  Inspirator  to  see  If  that  was  all  right,  and 
stepped  or  slipped  In  the  pit  In  front  of  the 
boiler  where  boiling  water  had  accumulated 
from  the  pipe,  which  exploded.  The  allega- 
tion of  negUgence  is  that  the  elbow  was  de- 
fective In  that  it  was  made  of  cast  iron  when 
it  ought  to  hare  been  malleable  iron  or  brass. 

The  Jury  returned  the  following  verdict: 

"First  Was  plaintiff  injured  by  the  negli- 
gence of  the  defendant  as  alleged  in  the  com- 
plaint?   Yes. 

"Second.  If  so,  did  plalntifC  by  his  own  negli- 
gence contribnte  to  his  injury?    No. 

"Third.  What  damage,  If  any,  is  plaintiff  en- 
titled to  recover?    $2,000. 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  plalntitF,  and  the  defendant  ap- 
pealed. 

Moore  &  Dunn  and  Oulon  ft  Gnion,  all  of 
Newbem.  for  appellant.  D.  L.  Ward  and  E. 
M.  Green,  both  of  Newbern,  for  appellee. 

ALLEN,  J.  The  appeal  presents  two  ques- 
tions for  decision:  (1)  Is  there  evidence  of 
negligence?  (2)  If  so,  is  there  evidence  that 
this  negligence  was  the  proximate  cause  of 
the  injury  to  the  plaintiff? 

[1]  In  considering  the  evidence  of  negli- 
gence we  must  keep  in  mind  the  duty  Imposed 
upon  the  defendant,  because  negligence  Is  the 
breach  of  a  legal  duty,  and  It  Is  only  when 
we  have  a  clear  conception  of  the  duty  that 
we  can  properly  appreciate  the  evidence  bear- 
ing upon  its  breach. 

[2]  It  Is  conceded  by  the  defendant  that  it 
was  under  a  legal  obligation  to  provide  the 
plaintiff  a  reasonably  safe  place  to  work,  and 
reasonably  safe  machinery  and  appliances, 
but  It  contends  that  it  has  shown  that  it  fur- 
nished machinery  and  appliances  approved 
and  In  general  use,  and  that  this  is  a  full 
performance  of  Its  duty.  This  is  not,  how- 
ever, a  final  test,  and,  if  it  was,  defective 
and  unsafe  machinery  could  be  used  by  all 
doing  a  like  business,  and  the  larger  the  num- 
ber using  such  machinery  the  stronger  would 
be  the  evidence  of  its  b^ng  approved  and  In 
general  .use  and  the  greater  the  freedom  from 
liability. 

The  rule,  as  applicable  to  the  facts  In  this 
record.  Is  correctly  stated  by  Justice  Hoke 
in  Ainsley  t.  L.  C!o.,  165  N.  0.  122,  81  S. 
B.  4: 

"As  employer  owes  it  as  a  duty  to  his  em- 
ployS  working  at  machines  driven  by  mechan- 
ical power  and  more  or  less  dangerous  and  in- 
tricate to  supply  him  with  appliances,  etc., 
which  are  reasonably  safe  and  suitable,  and  to 
exercise  the  care  of  a  ijrudent  man  in  looking 
after  his  safety;  and  this  duty  may  not  always 
be  fully  discharged  by  funiishing  bim  such  im- 


plements and  appliances  as  are  Imown,  approv- 
ed, and  in  general  use.' " 

And  by  Justice  Walker  In  Dtmn  v.  John 

L,  Roper  Lumber  Co.,  172  N.  C.  ,  90  S. 

E.  18: 

"It  is  not  always  a  full  performance  of  the 
master's  duty  to  provide  merely  for  his  servant 
implements  and  appliances  which  are  known, 
approved,  and  in  general  use.  He  will  still  be 
Uable  for  any  injury  proximately  resulting  from 
a  failure  to  perform  that  duty  m  any  other  re- 
spect. He  IS  not  permitted  to  put  defective 
machines  or  appliances  in  the  hands  of  his 
servant  with  which  to  do  the  work,  even  though 
they  may  be  of  the  requisite  model,  or  type, 
and  if  he  is  negligent  in  so  doing,  and  thereby 
causes  injury  to  the  servant,  he  must  answer 
in  damages  for  the  wrong.  Ainsley  v.  Lumber 
Co.,  165  N.  C.  122,  81  S.  E.  4;  Kieer  v.  Scales 
Co.,  162  N.  C.  138,  T8  S.  E.  76.  This  rule  has 
frequentiy  been  recognized  by  us  in  negligence 
cases.  It  is  a  part  of  his  obligation  to  furnish 
appliances  "which  are  known,  approved,  and  in 
general  use,'  but  not  necessarily  all  of  it;  and, 
if  he  complies  with  that  part  of  it,  and  is  other- 
wise negligent  in  not  supplying  a  reasonably 
safe  place  for  the  work  to  be  done,  or  reasonably 
safe  machinery,  tools,  and  appliances  with  which 
to  do  it,  he  falls  short  of  the  legal  measure  of 
his  duty." 

Is  there  evidence  of  a  breach  of  this  doty 
in  that  the  defendant  furnished  unsafe  ma- 
chinery? The  plaintiff  was  employed  by  the 
defendant  to  look  after  and  keep  in  repair 
the  piping,  engines,  boilers,  and  other  machin- 
ery, and  there  is  no  evidence  that  he  was 
flot  competent  He  was  therefore  recognized 
by  the  defendant  as  a  skillful,  experienced 
mechanic,  whose  opinion  could  be  accepted 
as  to  the  safety  of  machinery,  and  he  testified 
that  the  elbow  called  an  L,  in  which  the  ex- 
plosion occurred  and  from  which  the  boiling 
water  came,  was  made  of  cast  Iron,  and  that: 

"Before  that  L  was  put  in  there  that  blew  out 
I  had  a  conversation  with  Mr.  Walker  about  its 
being  safe  to  put  it  in  there.  I  told  him  it 
wasn't  safe  to  put  a  cast  iron  in  the  fire  like 
that;    it  ought  to  be  malleable  iron  or  brass." 

This  evidence,  while  in  the  form  of  a  con- 
versation with  the  superintendent  of  the  de- 
fendant. Is  In  effect  a  statement  that*  the 
elbow  was  unsafe,  and  the  fact  that  it  was 
not  objected  to  gives  Indication  that  the  wit- 
ness was  known  to  be  an  expert 

Gabe  Whitfield,  another  witness  for  the 
plaintiff,  testified: 

"I  remember  the  occasion  when  this  elbow 
was  put  in.  I  don't  know  who  brought  it  there. 
Mr.  Walker  furnished  it  to  Mr.  Taylor,  and 
Mr.  Taylor  told  him  it  would  be  best  to  put  in 
malleable  iron  because  that  boiler  had  high  pres- 
sure and  it  would  not  stand  the  pressure,  and 
Mr.  Walker  told  him  to  put  it  in,  and  he  pat 
it  in.    I  was  engineer  at  that  time." 

The  explosion,'  occurring  as  It  did  at  the 
precise  point  of  danger  Indicated  by  the  plain- 
tiff. Is  also  strong  corroboration  of  his  opin- 
ion. 

[3]  There  is  therefore  evidence  that  the 
defendant  furnished  unsafe  machinery  and 
that  it  had  knowledge  of  the  danger,  and 
this  would  be  a  breach  of  duty  and  negli- 
gence. 

Is  there  evidence  that  this  negligence  of 
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tbe  defendant  was  fhe  proximate  cause  of  the 
Injury  to  tlie  plaintiff  7 

As  was  said  tn  Paul  v.  Railroad,  170  N.  O. 
232,  87  S.  B.  66,  L.  B.  A.  19163, 107»: 

"Mach  of  the  difficulty  In  the  application  of 
the  doctrine  of  proximate  cause  arises  from  the 
effort  on  the  part  of  the  courts  to  give  legal 
definition  to  what  is  essentially  a  fact,  and  in 
most  cases  for  the  determination  of  a  jury. 

Tlie  mle  generally  adopted  and  approved 
Is  as  stated  by  Mr.  Justice  Strong  In  Railroad 
T.  KeUogg,  94  U.  S.  469,  24  L.  Bd.  256.  He 
says: 

"The  true  rale  is  that  what  is  the  proximate 
caose  of  an  injury  is  ordinarily  a  question  for  the 
jury.  It  is  not  a  question  of  science  or  of  legal 
knowledge.  It  is  to  be  determined  as  a  fact, 
in  view  of  the  circumstances  of  fact  attending 
it  The  primary  cause  may  be  the  proximate 
cause  of  a  disaster,  though  it  may  operate 
through  successive  instruments,  as  an  article 
at  the  end  of  a  chain  may  be  moved  by  a  force 
applied  to  Ae  other  end,  that  force  being 
the  proximate  cause  of  the  movement,  or  as  in 
the  oft-cited  case  of  the  squib  thrown  in  the 
market  place.  2  Bl.  Rep.  892.  The  question 
always  is:  Was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury,  a  con- 
tinuous operation?  Did  the  facts  constitute  a 
continuous  succession  of  events,  so  linked  to- 
gether as  to  make  a  natural  whole,  or  was  there 
some  new  and  independent  cause  intervening  be- 
tween the  wrong  and  the  injury?  •  *  ,  We 
do  not  say  that  even  the  natural  and  probable 
consequences  of  a  wrongful  act  or  omission  are 
in  all  cases  to  be  chargeable  to  the  misfeasance 
or  nonfeasance.  They  are  not  when  there  js  a 
sufficient  and  independent  cause  operating  be- 
tween the  wrong  and  the  injury.  In  such  a  case 
the  resort  of  the  sufferer  must  be  to  the  origina- 
tor of  the  intermediate  cause.  But  when  there 
is  no  intermediate  efficient  cause,  the  original 
wrong  must  be  considered  as  reaching  to  the 
effect,  and  proximate  to  it.  •  *  *  In  the 
nature  of  things,  there  is  in  every  transaction 
a  succession  of  events  more  or  less  dependent 
upon  those  preceding,  and  it  is  the  province  of 
the  Jury  to  look  at  this  snccession  or  events  or 
facts,  and  ascertain  whether  they  are  naturally 
and  probably  connected  with  each  other  by  a 
continuous  sequence,  or  are  dissevered  by  new 
and  independent  agencies,  and  this  must  be  de- 
termined in  view  of  the  circamstances  existing 
at  the  time." 

Again,  the  same  judge  says  In  Insurance 
Co.  V.  Boon,  95  U.  S.  117,  24  L.  Ed.  395 : 

"The  proximate  cause  •  •  •  is  the  domi- 
nant cause,  not  the  one  whidi  is  incidental  to 
that  cause,  its  mere  instrument,  though  the 
latter  mav  oe  nearest  in  time  and  place.  *  *  * 
The  inquiry  must  always  be  whether  there  was 
any  intermediate  cause  disconnected  from  tbe 
prunary  fault,  and,  self-operating,  which  pro- 
duced the  injury." 

In  HarveU  v.  Lumber  Co.,  154  N.  C.  261,  70 
S.  B.  391,  this  statement  of  the  law  was  ap- 
proved, the  court  saying: 

"Proximate  cause  means  the  dominant  efficient 
cause,  the  cause  without  which  the  injury  would 
not  have  occurred ;  and  if  the  negligence  of  the 
defendant  continues  up  to  the  time  oi  the  injury, 
and  the  injury  would  not  have  occurred  but  for 
such  negligence,  it  is  not  made  remote  because 
some  act  not  within  the  control  of  the  defend- 
ant, and  not  amounting  to  contributory-  negli- 
gence on  the  part  of  ue  plaintiff,  concurs  ip 
causing  the  injury." 


[4]  Applying  these  principles  to  the  evl- 
dence,  the  question  of  proximate  cause  was 
for  the  jury. 

[S]  The  plaintiff,  according  to  bis  evidence, 
which  must  be  accepted  on  a  motion  for  judg- 
ment of  nonsuit,  was  where  he  had  a  right  to 
be  in  tbe  performance  of  a  duty;  the  steam, 
as  he  says,  prevented  him  from  seeing  the 
boiling  water,  and  he  has  been  absolved  from 
the  charge  of  contributory  negligence  by  the 
jury. 

Tbe  motion  for  nonsuit  does  not  rest  on  the 
ground  of  contributory  negligence,  and  there 
Is  no  exception  directed  to  tbe  second  Issue, 
and  the  jury  might  well  say  that  there  was 
"a  continuous  succession  of  events  so  linked 
together  as  to  make  a  natural  whole"  from 
the  defective  elbow  to  the  plalntifTs  Injury. 

[B]  The  fact  that  the  foot  of  the  plaintiff 
slipped,  throwing  him  into  the  water.  Is  not 
an  Intervening  cause,  and  is  only  relevant  on 
the  question  of  contributory  negligence,  as  is 
held  in  Aiken  v.  Mfg.  Co.,  146  N.  O.  324,  59 
S.  E.  696,  West  v.  Tanning  Co.,  154  N.  0.  48, 
60  S.  E.  687,  and  Lynch  v.  Veneer  Co.,  169  N. 

0.  170,  85  S.  E.  289,  In  all  of  which  cases  re- 
coveries were  sustained  because  of  the  negli- 
gence of  tbe  defendant,  although  the  plain- 
tiff in  each  would  not  have  been  Injured  If 
his  foot  had  not  slipped. 

The  case  of  Nelson  v.  Railroad,  170  N.  C. 
170,  86  S.  B.  1036,  is  not  in  point  There 
was  In  that  case  no  evidence  of  negligence, 
and  It  was  correctly  stated  that  the  Immedi- 
ate cause  of  the  accident  was  the  sllppbig  of 
tbe  foot. 

We  are  therefore  of  opinion  that  the  mo- 
tion for  judgment  of  nonsuit  was  properly 
denied. 

No  error. 

(173  N,  C.  124) 

SMITH  V.  SMITH  et  aL    (No.  178.) 

(Supreme  Court  of  North  Carolina.    March  14, 
1917.) 

1.  QtjiftTiNo  TrrLB  ®=>46  —  Jubibdiction — 
CoNSTEDcnoR  or  W11.L. 

Under  Revisal  1905,  §  1589,  authorizing  ac- 
tions to  quiet  title,  the  superior  court  had  juris- 
diction in  an  action  by  a  father  against  his  mi- 
nor children  to  remove  a  cloud  from  plantiff's 
title  to  real  estate  derived  under  a  will,  to  de- 
termine by  construction  of  the  will  whether  the 
plaintiff  took  a  life  estate  with  a  remainder  over 
in  his  heirs  or  a  fee  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
de, Cent.  Dig.  {  94.] 

2.  Wills  <S=»608{3)— Conbtbuctiok— RutB  in 
Sheij.bt'8  Case. 

Under  the  rule  in  Shelley's  Case,  where  real 
estate  was  devised  to  tbe  testator's  son  for  life, 
at  his  death  to  his  bodily  heirs,  and  to  his  wife 
for  her  lifetime  or  widowhood,  etc,  the  son  took 
a  fee-simple  interest  in  the  property  subject  to 
the  life  estate  to  his  wife;  since  the  interposi- 
tion of  the  life  estate  in  another  does  not  inter- 
fere with  the  operation  of  the  rule  so  tar  as 
the  heirs  are  concerned. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1374,  1378.] 
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3.  WniS   «=5>614(18)— CONSTBTTOTTON— BSTATB 

DUBINO  liiivmiK  OB  Widowhood. 
A  remainder  to  the  wife  of  a  devisee'  daring 
her  lifetime  or  widowhood  is  a  life  estate  in  her 
unless  sooner  terminated  by  her  marriage. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent. 
Dig.  8  1406.] 

4.  Wilis  <©=»4e6— CoNSTEucTioN— "Loan." 

In  the  absence  of  a  manifest  intention  on  the 
part  of  tie  testator  to  the  contrary,  the  word 
'loan,"  in  a  will,  passed  real  property  to  which 
it  applied  in  the  same  manner  as  "givtt"  or  "de- 
vise." 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  985. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ixjan.] 

Appeal  from  Superior  CSonrt,  Pitt  County ; 
Lyon,  Judge. 

Action  to  remove  a  cloud  from  title  by 
Doremus  L.  Smith  against  Susan  B.  Smith 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants except  and  appeal.    Affirmed. 

F.  M.  Wooten,  of  Oreenyllle,  for  ai^Ilants. 
Harding  &  Pierce,  of  Greenville,  for  appellee. 

HOKE,  J.  [1]  Plaintiff's  Otle  to  the  land, 
the  subject-matter  of  this  litigation.  Is  de- 
pendent on  the  wUl  of  his  father,  Joshua  W. 
Smith,  deceased ;  the  devise  to  plaintiff  being 
in  terms  as  follows: 

"I  loan  to  my  son,  D.  L.  Snutb,  two  tracts  of 
land  (describing  same)  to  have  during  his  life, 
at  his  death  to  his  bodily  heirs  and  to  his  wife 
ber  lifetime  or  widowhood,  etc." — and  charging 
the  devisee  with  payment  of  certain  small 
amounts  in  money  to  persons  designated. 

The  plaintiff,  contending  that  he  owns  the 
land  In  fee  under  the  rule  In  Shelley's  Case 
subject  to  a  Ufe  estate  In  hla  widow,  brings 
this  action  against  his  minor  children,  alleg- 
ing that  they  contend  and  dalm  that  plain- 
tiff has,  under  the  will,  only  a  life  estate  in 
the  property,  and,  by  reason  of  such  claim, 
he  Is  unable  to  sell  or  Incumber  Ills  Interests 
or  otherwise  enjoy  the  rights  of  ownership 
to  which  his  estate  entitles  him.  Defendants, 
summoned  and  duly  represented  by  guardian 
ad  litem,  answer,  admitting  the  allegations 
in  the  complaint  except  as  to  nature  and  ex- 
tent of  plaintiff's  estate,  and  aver  that  under 
the  will  plaintiff  had  only  an  estate  for  life. 

[2,  3]  Under  our  statute  (Bevlsal,  {  1589), 
by  which  the  powers  formerly  exercised  In 
cases  of  this  character  have  been  much  en- 
larged, the  court  had  undoubted  and  full  Ju- 
risdiction to  determine  the  question  present- 
ed. LltOe  V.  Bflrd,  170  N.  O.  187.  86  S.  E. 
1040;  Chrlstman  v.  HllUard,  167  N.  0.  4r^, 
82  S.  B.  949;  Campbell  v.  Cronly,  150  N.  C. 
457,  64  S.  E.  213.  And  we  concur  in  his 
honor's  Judgment  that  the  will  of  Joshua 
Smith  conveys  and  devises  to  plaintiff  a  fee- 
simple  Interest  in  the  property,  subject  to  the 
estate  to  his  wife  during  her  lifetime  or  wid- 
owhood, this,  by  correct  interpretation,  being 


a  Ufe  estate  In  her  unless  sooner  terminated 
by  her  marriage  (Kratz  v.  Kratz,  189  111.  276, 
59  N.  E.  519),  and  In  remainder  after  the  In- 
terest for  life  first  devised  to  the  husband, 
the  plaintiff. 

[4]  We  have  held  in  several  of  the  more 
recent  cases  that  the  words  "lend  or  loan," 
in  a  will,  will  be  taken  to  pass  the  property 
to  which  It  applies  In  the  same  manner  as 
''give  or  devise,"  unless  it  is  manifest  that 
the  testator  otherwise  Intended.  Bobeson  v. 
Moore,  168  N.  C.  388,  84  S.  B.  351,  K  B.  A. 
1015D,  496;  Sessoms  v.  Sessoms,  144  N.  C. 
121-124,  66  S.  E.  687.  And,  under  this  in- 
strument, by  correct  construction,  the  estate 
was  devised  to  the  son,  the  plaintiff,  for  life, 
remainder  to  his  wife  for  her  lifetime  or 
widowhood,  remainder  to  the  bodily  heirs  of 
the  son.  In  Nichols  v.  Gladden,  117  N.  C. 
497-500,  23  S.  E.  459,  460,  the  rule  In  Shel- 
ley's Case,  as  It  appears  In  First  Coke,  104, 
Is  given  as  follows: 

"That  when  an  ancestor,  by  any  pft  or  con- 
veyance, taketh  an  estate  of  freehdd,  and,  in 
the  same  gift  or  conveyance,  an  estate  is  limited 
either  mediately  or  immediately  to  his  heirs  in 
fee  or  in  tail,  the  word  'heirs'  is  a  word  of  lim- 
itation of  the  estate  and  not  a  word  of  pur- 
chase." 

The  rule  as  given  in  Preston  on  Estates, 
appearing  In  Robeson  y.  Moore,  supra,  and 
other  cases,  will  serve  to  throw  light  on  the 
words  "mediately  or  Immediately,"  if  expla- 
nation were  at  all  needed.    Thus; 

"When  a  person  takes  an  estate  of  freehold, 
legally  or  eauitably,  under  a  deed,  will,  or  other 
writing,  and  in  the  same  instrument  there  is  lim- 
itation by  way  of  remainder,  either  with  or  with- 
out the  interposition  of  another  estate  of  an  in- 
terest of  the  same  legal  or  equitable  quality  to 
his  heirs,  or  heirs  of  his  body,  as  a  class  of  per- 
sons to  take  in  succession  from  generation  to 
generation,"  etc. 

Thus,  by  the  very  terms  of  the  rule,  and  as 
explained  and  applied  in  numerous  and  well- 
considered  opinions,  the  Interposition  of  a 
life  estate  In  another  does  not  Interfere  with 
the  operation  of  the  rule  so  far  as  the  heirs 
are  concerned.  When  the  estate  comes  to 
them,  if  it  ever  does,  they  take  by  descent 
and  not  by  purchase,  and  the  ancestor  or  first 
taker,  in  this  and  like  cases,  has  full  power 
of  control  over  the  property  and  may  seU  or 
lncuml>er  as  a  full  owner  may,  subject  only 
to  estate  in  remainder  to  the  wife  during  her 
life  or  widowhood  and  the  rights  incident  to 
It  Gotten  V.  Moseley,  159  N.  O.  1.  74  S.  B. 
454,  40  L.  R.  A.  (N.  S.)  768;  Bdgerton  y.  Ay- 
cock,  123  N..  O.  134,  31  S.  E.  382 ;  Klser  ▼. 
Klser,  65  N.  O.  28 ;  Quick  v.  Quick,  21  N.  J. 
Eq.  13. 

On  the  facts  admitted,  the  plaintiff  Is  enti- 
tled to  the  relief  awarded  him  and  the  Judg- 
ment below  is  affirmed. 

Affirmed. 
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WANS  T.  BRENDLSS.     (Na  677.) 

(Supreme  Court  of  North  Caroliiia.    March  14, 
1917.) 

1.  Jttdgment  9=>403 — CJobbeotion— Fobv  of 
Remedt— LiEOAi,  Action  . 

Where  the  decree  on  which  plaintilFB  pred- 
eceasor  based  her  title  made  a  mistake  in  the 
initial  of  plaintiff's  predecessor,  plaintiff  may, 
in  an  action  to  recover  the  land,  have  the  decree 
corrected  without  bringing  a  separate  action 
for  that  purpose;  the  cQstmction  between  legal 
and  equitable  remedies  having  been  abolished. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  764.] 

2.  JnoGMENT  ^»244— Designation  or  Par- 
iTBe— "NAitBS"— GivKN  Namb— Middle  Ini- 

TIAIj— MlBTAKB. 

The  common  law  recognizes  but  one  Chris- 
tian name,  and  the  surname,  and  the  middle  ini- 
tial may  be  dropped  or  changed  at  pleasure; 
therefore  a  mistake  in  the  middle  initial  in  the 
decree  vesting  titie  to  land  in  plaintiff's  gran- 
tor will  not  invalidate  plaintiff  s  titie  (quoting 
Words  and  Phrases,  Second  Series,  Name). 

[Ed.   Note. — For  other   cases,   see  Judgment, 
(3ent.  Dig.  §§  430,  439,  440.] 

3.  Ejectment  €=1&— Actions— Titi^b. 

Plaintiff  may  maintain  an  action  to  recover 
the  land  itself  on  an  equitable  titie. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  g§  56-58.] 

4.  MoHTQAOEfi  €=3606^  —  Adjudication  as 
to  Charactkb— Effect— Tkansfeb  of  Ti- 
tle. 

Revisal  1906,  {(  566,  667,  respectively,  de- 
clare that  in  any  action  wherein  the  court  shall 
dedare  that  a  party  is  entiUed  to  possession  of 
land,  the  legal  titie  to  which  may  be  in  others, 
and  the  court  shall  order  a  conveyance  of  sut:n 
legal  title  to  him  so  declared  to  be  entitied,  the 
court,  after  declaring  the  right  and  ordering  the 
conveyance,  shall  have  the  power  to  declare  in 
the  order  then  made,  or  any  made  in  the  prog- 
ress of  the  cause,  that  the  effect  shall  be  to 
transfer  to  the  party  to  whom  the  conveyance 
is  directed  to  be  made  the  legal  titie  of  the 
property  to  be  hdd  in  the  same  right  as  though 
the  conveyance  ordered  was  in  fact  ordered, 
and  that  every  judgment  in  which  the  transfer 
of  title  shall  be  so  declared  shall  be  regarded 
as  a  deed  of  conveyance  executed  in  due  form 
and  bv  capable  persons.  A  husband  being  suc- 
cessful .  in  a  suit  to  compel  his  grantee  under 
deed  in  terms  absolute  to  hold  the  same  as  se- 
curity for  a  debt,  tendered  a  decree  directing 
that  the  debt  having  been  paid,  that  the  gj-antee 
should  make  conveyance  to  the  husbandii  wU& 
Held,  that  tiie  equitable  titie  passed  to  the  wife, 
even  though  the  decree  did  not  carry  the  legal 
title  for  failure  to  declare  that  it  should  be 
regarded  as  a  deed  of  conveyance. 

[Bd.  Note. — ^For  other  cases,  see   Mortgages, 
Cent.  Dig.  {  1815.] 

5.  HtJBBANO    AND    WlFK    «=3l6(l)  —  CONVKT- 

Ai»c»— Tinx. 
In  such  case,  a  conveyance  of  the  land  in 
which  both  the  husband  and  wife  joined  at  least 
conveyed  the  equitable  titie,  regardless  of  wheth- 
er the  decree  vested  the  wife  with  the  equitable 
title. 

W'EM.  Note. — For  other  cases,  see  Husband  and 
ife,  CenL  Dig.  §g  13,  37,  90.] 

6.  BiECDTioN  €=38— Subject  of  Execution 
— Equitable  Right— Sale— £3ffect. 

The  right  to  have  a  deed  absolute  on  its 
face  set  aside  and  held  a  mortgage  is  not  sub- 
ject to  execution  sale,  as  is  an  equitable  estate 
in  land,  and  hence  a  purchaser  at  such  a  sale 
did  not  acquire  priority  over  a  subsequent  gran- 


tee of  the  execution  debtor,  the  deed  absolnts 
having  in  the  meantime  been  set  aside  and  de- 
clared a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Ezeeution, 
Cent  Dig.  §§  51,  98-102.] 

Clark,  O.  J.,  and  Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; B.  B.  Cline,  Judge. 

Action  by  Margaret  Evans  against  Mark 
Brendle.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  Is  an  action  to  recover  land,  both  par- 
ties claiming  title  under  Lee  E*nller.  On  Jan- 
uary 28,  1896,  Lee  Fuller  executed  a  deed  to 
H.  T.  Jenkiiw  purporting  to  convey  said  land 
to  him  In  fee.  In  the  spring  of  1898  be  com- 
menced an  action,  to  which  his  wife,  S.  3. 
Fuller,  was  not  a  party,  alleging  that  the 
deed  of  January  28th  was  intended  as  a  se- 
curity for  a  debt,  and  that  certain  clauses 
bad  been  omitted  by  mistake,  and  at  July 
term,  1902,  of  Swain  superior  court,  the  fol- 
lowing judgment  was  rendered  in  said  ac- 
tion: 

Lee  Fuller  t.  Henry  T.  Jenkins. 
This  cause  coming  on  to  be  heard  on  motion 
of  the  plaintiff  for  judgment  in  accordance  with 
the  judgment  and  opinion  of  the  Supreme  Court 
in  this  action:  It  is  ordered,  adjudged  and  de- 
creed by  the  court  that  it  appearing,  and  having 
been  made  to  appear,  that  the  plaintiff  paid 
into  the  o£Sce  of  the  clerk  of  the  superior  court 
of  Swain  county  the  sum  of  $9.96,  the  amount 
which  was  required  to  be  paid  by  the  opinion  of 
the  Supreme  Court;  that  the  defendan^^H.  T. 
Jenkins,  shall  execute  and  deliver  to  S.  H.  Ful- 
ler, her  heirs,  a  deed  conveying  the  title  to  the 
land,  which  is  described  as  follows:  "Beginning 
on  a  stone  in  the  ford  of  the  branch,  it  being 
the  Jones  corner  and  runs  south  49%  west  22 

Soles  to  a  stake  with  pointers;  thence  south 
2  east  12  poles  to  a  small  black  oak;  thence 
south  82  east  with  Cliarles  Jenkins'  line  20 
poles  to  a  stake  on  the  north  side  of  a  large 
gully;  theiice  north  83  east  •  •  •  poles  to 
a  stake  in  the  branch;  thence  north  15  west 
23  poles  to  a  stake  in  the  branch ;  thence  down 
the  branch  as  it  meanders  to  the  beginning,  con- 
taining 11V&  acres,  situated  in  Swain  county, 
Charleston  township."  it  is  further  ordere*!, 
adjudged  and  decreed  by  the  court  that  the  ti- 
tie to  the  said  tract  of  land  be  and  the  same  is 
hereby  divested  out  of  the  defendant,  H.  T. 
Jenkins,  and  that  the  titie  to  the  same  is  hereby 
vested  by  this  decree  in  said  S.  H.  Fuller,  and 
her  heirs.  It  is  further  ordered  and  adjudged 
by  the  court  tliat  the  plaintiff  have  and  re- 
cover of  the  defendant,  H.  T.  Jenkins,  and  his 
Buretjr  of  his  defense  bond,  Charles  Jenkins,  the 
cost  incurred  in  this  action  to  be  taxed  by  the 
clerk.  [Signed]    M.  H.  Justice. 

On  January  15,  1903,  Lee  Fuller  and  wife, 
S.  J.  Fuller,  executed  a  deed  to  the  plaintiff 
purporting  to  convey  said  land  In  fee.  The 
judge  finds  as  a  fact  that  Lee  Fuller  direct- 
ed bis  counsel  who  drew  the  decree  at  July 
term,  1902,  to  convey  this  land  to  Fuller's 
wife,  S.  J.  Fuller,  but  by  mistake  be  named 
S.  H.  Fuller  In  the  decree.  The  judge  also 
finds  that  the  person  Intended  was  Joseph-  ' 
Ine  Fuller,  the  wife  of  Lee  Fuller,  who  bad 
by  name  of  Josephine  F^uller  joined  in  the 
conveyance  to  Henry  T.  Jenkins  on  January 
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28,  1896,  and  that  the  Intention  yras  to  con- 
vey the  land  to  her  by  this  decree,  and  that 
S.  J.  Fuller  and  Josephine  Fuller  are  one 
and  the  same  person,  and  that  she  Is  the 
person  who  by  mistake  was  named  as  8.  H. 
Fuller  In  said  decrqie,  and  that  she  has 
never  been  known  as  S.  H.  Fuller,  but  by 
mistake  In  drawing  the  decree  she  was  des- 
ignated S.  H.  Fuller,  Instead  of  8.  J.  Fuller. 
In  the  meantime  judgment  had  been  obtained 
January  S,  1900,  In  the  federal  court  against 
Lee  Fuller  on  a  distiller's  bond,  which  Judg- 
ment was  docketed  In  Swain,  February  21, 
1900.  This  tract  of  land  was  sold  under  ex- 
ecution on  said  Judgment  on  May  7,  1900,  at 
which  sale  the  United  States  became  the 
last  and  highest  bidder,  and  the  deed  was 
made  accordingly.  May  23,  1900,  and  duly 
registered.  On  March  11,  1900,  under  pro- 
ceedings in  accordance  with  law,  the  Com- 
missioner of  Internal  Bevenue  conveyed  said 
tract  to  the  defendant  M.  F.  Brendle. 

On  these  facts  Judgment  was  rendered  in 
favor  of  the  plaintiff,  and  the  defendant  ex- 
cepted and  appealed. 

Bryson  &  Black,  of  Bryson  City,  for  appel- 
lant Ftye  &  Frye,  of  Bryson  City,  for  ap- 
pellee. 

ALLEN,  J.  [1,2]  It  was  contended  before 
us  that  the  decree  in  the  action  of  Lee  Fuller 
V.  Jenkins,  did  not  carry  the  title  to  8.  J. 
Fuller  because  of  the  mistake  in  the  second 
initial,  and  that  It  would  first  be  necessary 
to  brfaig  an  action  to  correct  the  decree. 
This  is  unnecessary  under  our  system  of  pro- 
cedure comblulng  legal  and  equitable  reme- 
dies. As  It  is  found  as  a  fact  that  8.  J. 
Fuller  was  Intended  when  by  mistake  8.  H. 
Fuller  was  named,  and  that  8.  J.  Fuller, 
the  party  named.  Is  Josephine  Fuller,  the 
wife  of  Lee  Fuller,  who  Joined  In  the  con- 
veyance to  Jenkins  in  1800,  and  who,  with 
her  husband,  made  the  subsequent  deed  to 
the  plaintiff  in  January,  1003,  this  is  suffi- 
cient if  the  grantee  (by  whatever  name)  ob- 
tained the  title  under  such  decree.  The 
name  used  is  merely  a  designation  to  identi- 
fy the  party,  and  when  that  identity  is  es- 
tablished a  variation  in  name  and  especial- 
ly a  difference  in  the  middle  letter,  as  8.  H. 
Fuller,  instead  of  8.  J.  Fuller,  is  immaterial. 

In  Words  and  Phrases  (Second  Series), 
under  the  title  "Name,"  it  is  said:  "The 
common  law  recognizes  but  one  Christian 
name,  and  a  middle  initial  may  be  dropped 
or  changed  at  pleasure."  It  is  farther  said, 
"In  law  the  name  of  a  person  consists  of  one 
given  name  and  one  surname." 

The  plaintiff  in  her  amended  complaint 
sets  out  the  decree  of  1902  as  a  part  of  her 
title,  and  alleges  that  it  had  the  effect  of 
passing  to  the  wife  of  Lee  Fuller  a  perfect  eq- 
uitable title,  If  not  a  legal  title,  and  to  these  al- 
legations the  defendant  makes  no  answer,  nor 
does  he  allege  that  the  direction  in  the  de- 
cree to  make  the  title  to  the  wife  was  fraud- 


ulent There  Is  also  no  evidence  of  an  ad- 
verse possession  by  the  defendant  and  those 
under  whom  he  claims  prior  to  1009,  about 
five  years  before  suit  brought,  so  that  there 
is  no  evidence  of  seven  years'  adverse  pos- 
session under  color.  There  are  therefore  two 
questions,  which  are  determinative  of  tbe 
appeal:  (1)  Did  the  wife  of  Lee  Fuller  ac- 
quire a  legal  or  equitable  title  to  the  land  in 
controversy  under  the  decree  of  1902?  (2) 
Did  the  sale  by  the  marshal  of  the  United 
States,  under  which  the  defendant  claims, 
pass  a  legal  or  equitable  title  to  the  pur- 
chaser? 

[S]  The  plaintiff  may  maintain  her  action 
against  the  defendant  upon  an  equitable  ti- 
tle (Watkins  v.  Manf.  Co.,  131  N.  C.  537,  42 
S.  B.  fl83,  60  L.  B.  A.  617,  and  cases  dted), 
and  if  the  decree  vested  such  a  title  tn  her 
grantor,  and  It  was  not  divested  by  the  sale 
by  the  marshal,  which  has  the  legal  effect  of 
a  sale  under  execution,  she  is  entitled  to  re- 
cover, and  on  the  other  band,  If  the  gran- 
tor of  the  plaintiff  acquired  no  title,  legal  or 
equitable,  under  the  decree,  or  if  there  was 
such  title  and  it  was  divested  by  the  sale^ 
she  cannot  recover. 

[4]  It  is  doubtful  if  the  decree  had  the 
effect  of  vesting  the  legal  title  In  the  wife 
of  Lee  Fuller  under  the  Statute  (Bevlsal,  U 
666,  667),  because  of  the  failure  to  declare 
that  it  "shall  be  regarded  as  a  deed  of  con- 
veyance" (Morris  v.  White,  96  N.  O.  93.  2 
S.  -B.  254),  although  the  authority  dted  ap- 
pears to  give  a  narrow  construction  to  the 
statute,  and  to  attach  more  importance  to  the 
section  declaring  the  effect  of  the  decree  than 
to  the  one  prescribing  its  form;  but  how- 
ever this  may  be,  it  appears  from  the  record 
in  the  action  of  Fuller  v.  Jenkins  that  Jea- 
kins,  by  force  of  the  decree,  held  the  legal 
title  in  trust  to  secure  an  amount  due  him, 
and  then  In  trust  for  Lee  Fuller,  and  that  the 
amount  due  was  paid,  and  this  left  the  bare 
legal  title  In  Jenkins  and  the  beneficial  In- 
terest and  equitable  estate  in  Lee  Fuller, 
which  he  had  the  right  to  direct  should  be 
vested' in  his  wife,  although  she  was  not  a 
party.  Testerman  v.  Poe,  19  N.  C.  103; 
Campbell  v.  Baker,  61  N.  C  256;  Ward  r. 
Lowndes,  96  N.  a  381,  2  S.  E.  691. 

The  last  case  dted  was  that  of  a  pnrdiase 
at  a  Judldal  sale  by  the  husband,  and  a 
direction  by  him  to  make  title  to  his  wife^ 
who  was  not  a  party,  and  the  court  says: 

"The  purchaser  of  the  land,  Lowndes,  direct- 
ed the  deed  for  it  to  be  made  to  his  wife,  and 
the  administrator  did  so  make  it.  This  la 
made  a  ground  of  objection  by  the  plaintiffs. 
It  seems  to  us  to  be  wholly  without  merit.  The 
purchase  money  was  paid  as  required  by  the  or- 
der of  the  court,  and  the  administrator  was 
directed  to  make  title  to  the  purchaser.  Why 
might  he  not  make  it  to  such  person  as  the 
purchaser  directed — to  his  wife?  His  power  to 
convey  to  the  purchaser  was  complete;  the 
purchaser  was  entitled  to  have  the  deed  made  to 
him.  Why  not  to  have  it  made  to  such  person 
as  he  might  Indicate?  We  can  see  no  legal  rea- 
son why  he  was  not." 
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The  fact  that  the  deed  was  not  executed 
only  affects  the  legal  and  not  the  equitable 
title. 

[S]  We  are  therefore  of  opinion  that  the 
decree  vested  the  equitable  title  tn  the  wife 
of  Lee  Fnller,  but  if  this  was  not  so  the  equi- 
table title  was  in  Lee  Fuller,  and  passed  to 
the  plaintiff  under  the  deed  of  Lee  Fuller  and 
wife. 

[6]  Did  the  purchaser  at  the  sale  by  the 
marshal  acquire  a  legal  or  equitable  title? 
And  this  depends  on  whether  Lee  Fuller  had 
at  that  time,  two  years  before  the  decree  in 
Fnller  7.  Jenkins,  an  estate  in  the  land  sub- 
ject to  sale  under  execution  or  a  mere  right 
The  distinction  between  a  right  to  have  an 
equity  established  and  enforced,  which  is  not 
the  subject  of  sale  under  execution,  and  an 
equitable  estate  which  may  be  sold.  If  "sim- 
ple and  unmixed,"  that  is,  one  which  entitles 
the  owner  to  call  for  the  legal  title,  is  well 
established.  Thompson  t.  Thompson,  46  N. 
O.  430;  Bond  v.  Hilton,  51  N.  0. 181 ;  Nelson 
V.  Hughes,  55  N:  C.  36 ;  Taylor  v.  Dawson,  56 
K.  C.  01 ;  Hinsdale  v.  Thornton,  75  N.  C.  383 ; 
Henley  t.  Wilson,  77  N.  C.  218;  Cedar 
Works  r.  L.  Co.,  168  N.  C.  396,  84  S.  B.  521. 

The  court  says  In  the  first  of  thpse  cnscs: 

"The  ground  of  the  dladnetion  consists  In  the 
difference  between  a  trust  created  by  the  act  of 
the  parties,  where  he  who  has  the  legal  estate, 
consents  to  hold  it  in  trust  for  the  other,  and 
there  is  no  adverse  possession  or  conflict  of 
claims,  and  a  trust  created  by  the  act  of  a  court 
of  equity,  where  there  is  a  conflict  of  claims, 
and  the  party  having  the  legal  estate  holds  ad- 
versely, and  does  not  become  a  trustee  until  he 
is  converted  into  one  by  a  decree  founded  on 
fraud,  or  the  like.  In  the  former,  the  cestui 
que  trust  has  an  estate;  in  the  latter,  there  is 
a  mere  right." 

In  the  second : 

"In  Equity,  where  the  trust  is  by  agreement  of 
the  parties,  we  say  the  cestui  qui  trust  has  the 
estate,  but  where  a  decree  is  necessary,  in  order 
to  convert  one  into  a  trustee  against  his  consent, 
the  party  has  a  mere  right.'' 

In  the  third: 

"  ;a  right'  to  property,  ia  not  subject  to  execu- 
tion at  common  law ;  the  debtor  must  have  an 
'estate';  consequently  'a  right'  to  have  one  de- 
clared a  trustee,  is  not  subject  to  execution,  un- 
der the  statute;  the  debtor  must  have  a  sub- 
sisting trust — an  'estate'  as  distinguished  from 
a  mere  'right  in  Equity.' " 

lii  the  fonrtli: 

"An  trusts  are  either  by  agreement  of  the  par- 
ties, as  where  there  is  a  declaration  to  that  ef- 
fect, or  where  a  trust  is  implied  or  presumed, 
as  a  resulting  trust,  or  where  one  buys  land  and 
has  the  title  made  to  a  third  person ;  or  against 
the  assent  of  the  party  who  has  the  legal  title. 
•  •  •  In  the  former  there  is  no  adverse  hold- 
ing or  conflict  of  claim  between  the  trustee  and 
cestui  que  trust;  the  one  holds  by  agreement 
the  legal  title  for  the  other,  who  has  the  estate 
in  equity.  In  the  latter  there  is  an  adverse 
holding  and  conflict  of  claim ;  the  one  holds  the 
l^al  title  for  himself  or  some  third  person,  who 
has  a  privity,  or  is  in  collusion  with  him  (as  in 
our  case)  and  the  other  has  but  a  right  in 
equity  or  chose  in  action." 

In  the  liflb: 

"Where  one  has  only  a  right  in  equity  to  cou- 
▼ert  tlie  holder  of  the  legal  estate  into  a  trustee, 
and  call  for  a  conveyance  the  idea  that  this  is  a 
trust  estate,  subject  to  sale  under  fi.  fa.,  is 


new  to  us.  Trut,  his  right  to  call  for  the  legal 
estate  is  not  subject  to  any  further  considera- 
tion than  proof  of  the  facts  alleged  in  support 
of  his  right,  but  there  is  no  trust  estate  until 
the  decree  declares  the  facta  and  the  court  de- 
clares its  opinion  to  be  that  the  one  party  shall 
be  converted  into  a  trustee  for  the  other.  It 
follows  that  the  party  has  no  estate  subject  to 
execution  sale  until  the  decree  has  vested  an 
equitable  estate  in  him." 

And  the  other  cases  dted  are  to  the  same 
effect 

The  principle  clearly  dedudble  from  these 
authorities  is  that  if  it  appears  on  the  face  of 
the  writings  that  the  legal  title  is  in  one, 
bat  that  it  is  held  in  whole  or  in  part  for  the 
benefit  of  or  in  trust  for  another,  the  latter 
has  an  estate,  although  he  may  have  to  go 
into  a  court  of  equity  to  enforce  his  claim; 
but  if  there  is  no  declaration  of  the  trust, 
and  the  holder  of  the  legal  title  denies  the 
right,  and  the  one  claiming  a  beneficial  inter- 
est is  compelled  to  Invoke  the  aid  of  a  court 
of  equity  to  establish  the  facts  upon  which 
his  right  depends,  be  has  no  estate  until  the 
decree  is  entered  in  his  favor. 

We  repeat  here  the  language  of  Pearson, 
C.  J.,  in  Bond  v.  Hilton,  51  N.  C.  180,  that: 

"Where  a  decree  is  necessary,  in  order  to  con- 
vert one  into  a  trustee  against  his  consent,  tlie 
party  has  a  mere  right." 

And  in  Hinsdale  t.  Thornton : 

"There  is  no  trust  estate  until  the  decree  de- 
clares the  facts  and  the  court  declares  its  opin- 
ion to  be  that  the  one  party  shall  be  converted 
into  a  trustee  for  the  other.  It  follows  that  tlie 
party  has  no  estate  subject  to  execution  sale  un- 
til the  decree  has  vested  an  equitable  estate  in 
him." 

At  the  time  of  the  sale  by  the  marshal  the 
title  was  in  Jenkins,  who  held  under  a  deed, 
in  which  there  was  no  declaration  of  a  trust 
or  other  evidence  of  an  equity,  and  who  de- 
nied that  be  held  the  title  as  a  security;  a 
decree  was  necessary  to  establish  the  facts 
upon  which  the  right  of  Lee  Fuller  rested; 
the  sale  was  two  years  before  the  entry  of 
the  decree,  and  it  follows  that  Fuller  had  at 
that  time  a  mere  right,  which  was  not  sub- 
ject to  sale,  not  an  estate,  and  that  the  pur- 
chaser acquired  no  title,  and  this  Is  in  line 
with  the  policy  of  our  law  which  discourag- 
es the  sale  of  uncertain  and  speculative  in- 
terests. 

The  title  was  in  Jenkins  under  a  deed 
absolute,  and  there  was  nothing  on  the 
record  to  suggest  that  Fuller  had  either 
right,  title,  interest,  or  equity  in  the  land. 
An  action  was  pending  in  which  Fuller  al- 
leged that  the  clause  of  defeasance  had  been 
omitted  from  the  deed  to  Jenkins  by  mistake, 
and  that  it  was  intended  as  a  security  for 
debt,  and  this  was  denied  by  Jenkins.  It 
was  under  tliese  conditions  the  sale  was 
made,  when  Fuller  had  nothing  for  sale  ex- 
cept a  lawsuit,  and  it  is  not  surprising  that 
the  purchase  price  was  $1,  which  is  less 
than  nine  cents  per  acre  for  the  land  in  con- 
troversy. We  therefore  hold  that  the  plain- 
tiff has  at  least  an  equitable  estate,  and  that 
as  the  defendant  acquired  no  title  under  the  v- 
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sale  by  the  marshal  she  Is  entitled  to  re- 
cover. 

There  Is  much  authority  In  support  of  the 
position  that  If  Fuller  had  an  equitable  es- 
tate, It  was  not  one  subject  to  sale  under 
execution  because  not  a  simple  equity  (Gillls 
V.  McKay,  16  N.  C.  174;  McGee  v.  Hussey,  27 
N.  C.  258;  Battle  v.  Petway,  27  N.  C.  578, 
44  Am.  Dec.  59;  Williams  v.  CJoundl,  49  N. 
C.  214;  Tally  v.  Reed,  72  N.  C.  337 ;  Love  v. 
Smathers,  82  N.  C.  373;  Mayo  v.  Staton,  137 
N.  C.  685,  60  S.  E.  331),  and  there  Is  also 
authority  that  the  act  of  1812  includes  all 
equities  of  redemption  (Thorpe  v.  Ricks,  21 
N.  C.  618;  Davis  v.  Evans,  27  N.  0.  534; 
Doak  V.  Bank,  28  N.  O.  330;  Frost  v.  Rey- 
nolds, 39  N.  C.  498),  although  these  cases  are 
based  on  Thorpe  v.  Ricks,  in  which  the  right 
to  redeem  was  in  writing ;  but  it  is  not  nec- 
essary to  discuss  this  question,  as  there  was 
no  estate  in  Fuller  at  the  time  of  the  sale. 

Affirmed. 

CLARK,  O.  J.  (dissenting).  This  was  an 
action  of  ejectment  The  parties  waived  a 
jury  trial,  and  agreed  that  the  judge  should 
find  the  facts,  and  apply  the  law  thereto, 
and  render  judgment.  It  was  conceded  that 
both  piartles  claimed  title  under  Lee  Fuller  as 
the  common  source.  The  defendant  admitted 
that  he  was  In  possession  holding  adversely 
to  the  plaintiff. 

In  1896  Lee  Fuller  was  the  owner  in  fee 
of  the  locus  In  quo  (11^  acres  of  land).  On 
January  28,  1896,  he  executed  to  H.  T.  Jen- 
kins a  deed  which  upon  its  face  purported  to 
be  in  fee  conveying  to  him  the  said  tract, 
which  deed  was  duly  registered.  To  spring 
term,  1898,  of  Swain  be  brought  an  action 
against  Jenkins  to  have  the  said  deed  de- 
clared a  mortgage.  Judgment  was  rendered 
in  favor  of  defendant  at  July  term,  1901,  of 
Swain,  but  on  appeal  this  court  held  in  Ful- 
ler V.  Jenkins,  130  N.  O.  554,  41  S.  E.  706, 
opinion  filed  May  27,  1902,  that  said  deed  up- 
on the  facts  found  was  a  mortgage.  When 
the  opinion  went  down,  by  arrangement  be- 
tween the  parties,  the  debt  was  settled,  and 
a  judgment  was  entered  at  July  term,  1902, 
of  Swain,  conveying  the  title  to  the  wife  of 
Lee  Fuller,  who  was  not  a  party  to  the  ac- 
tion and  so  far  as  it  appears  without  any 
consideration.  The  decree  did  not  direct 
that  it  should  be  recorded  as  a  conveyance, 
and  besides,  Revlsal,  {§  566,  667,  authorizes 
such  decree  only  as  to  a  party  or  cestui  que 
trust,  and  Lee  Fuller's  wife  was  neither. 

In  the  meantime  judgment  had  been  ob- 
tained January  9,  1900,  in  the  federal  court 
against  Lee  Fuller  on  a  distiller's  bond, 
which  judgment  was  docketed  In  Swain, 
February  21,  1900,  and  was  a  lien  from  that 
date.  Revisal,  §  576.  This  tract  of  land  was 
also  levied  upon  March  27th  under  execution 
from  the  federal  court  on  that  judgment,  and 
after  due  advertisement  was  sold  on  May  7, 
1900,  at  which  sale  the  United  States  became 
the  last  and  highest  bidder,  and  the  deed  was 


made  accordingly  May  28,  1900,  and  duly 
registered  June  11, 1900.  On  March  11,  1906, 
under  proceedings  In  accordance  with  law, 
the  (Commissioner  of  Internal  Revenue  con- 
veyed said  tract  to  the  defendant  M.  F.  Bren- 
dle,  whidi  deed  was  duly  recorded  in  Swain 
April  2,  1909.  The  levy  and  return  of  sale 
merely  mentions  the  "11%  acres  of  land,  the 
property  of  Lee  Fuller."  But  docketing  the 
judgment  gave  the  Uen  without  describing 
any  property,  and  the  conveyance  by  the 
United  States  marshal  to  the  United  States 
and  the  later  conveyance  to  the  defendant 
suffldently  described  the  property  which  Is 
admitted  to  be  the  locus  in  quo,  and  both 
these  deeds  were  duly  registered. 

The  judge  finds  as  a  fact  that  Lee  Fuller 
directed  his  counsel  who  drew  the  decree  at 
July  term,  1902,  to  c(mvey  this  land  to  Ful- 
ler's wife,  S.  J.  Fuller,  but  by  mistake  he 
named  S.  H.  Fuller  as  the  grantee.  TUe> 
judge  finds  as  a  fact  that  the  person  Intended 
was  Josephine  Fuller,  the  wife  of  Lee  Ful- 
ler, who  had  by  name  of  Josephine  Fuller 
joined  in  the  conveyance  to  Henry  T.  Jenkins 
on  January  28,  1896,  to  release  her  dower, 
and  that  the  Intention  was  to  convey  It  to  her 
by  this  decree,  and  that  S.  J.  Fuller  and 
Josephine  Fuller  are  one  and  the  same  per- 
son, and  that  she  is  the  person  who  by  mis- 
take was  named  as  S.  H.  Fuller  in  said  de- 
cree, and  that  she  has  never  been  known  as 
S.  H.  Fuller,  but  by  mistake  in  drawing  the 
deed  she  was  designated  S.  H.  Fuller,  instead 
of  S.  J.  Fuller.  On  January  15,  1903.  Lee 
Fuller  and  wife,  S.  J.  Fuller,  conveyed  said 
tract  of  land  to  plaintiff  Margaret  E^rans, 
which  was  duly  recorded  In  Swain. 

It  was  earnestly  contended  before  us  that 
the  decree  conveying  the  property  to  S.  H. 
Fuller,  even  though  S.  J.  filler  was  intend- 
ed, did  not  carry  the  title,  and  that  It  would 
first  be  necessary  to  bring  an  action  to  cor- 
rect the  deed.  This  Is  unnecessary  under  our 
system  of  procedure  combining  legal  and 
equitable  remedies.  As  It  is  found  as  a  fact 
that  S.  J.  Fuller  was  Intended,  when  by  mis- 
take S.  H.  Fuller  was  named,  and  that  S.  J. 
Fuller,  the  narty  named,  is  Josephine  EMller, 
the  wife  of  Lee  Fuller,  who  joined  in  the 
conveyance  to  Jenkins  in  1896,  and  who  made 
the  subsequent  deed,  her  husband  being  join- 
ed, to  the  plaintiff  in  January,  1903,  this  Is 
sufficient  if  the  grantee  (by  whatever  name) 
obtained  the  title  under  such  decree.  The 
name  used  is  merely  a  designation  to  identi- 
fy the  party,  and  when  that  identity  is  es- 
tablished a  variation  in  name  and  esi)ecially 
a  difference  in  the  middle  letter,  as  S.  H.  Ful- 
ler instead  of  S.  J.  Fuller,  Is  ImmaterlaL 

In  Words  and  Phrases  (Second  Series),  un- 
der the  title  "Name,"  It  is  said:  "The  com- 
mon law  recognizes  but  one  Christian  name, 
and  a  middle  initial  may  be  dropped  or 
changed  at  pleasure."  It  is  further  said, 
"In  law  the  name  of  a  person  consists  of  one 
given  name  and  one  surname."  In  this  state 
our  statutes  have  indicated  the  comparative 
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unimportance  of  an  exact  Identity  In  name 
when  the  identity  of  tbe  peison  Is  shown. 
For  Instance,  it  Is  provided  that  if  the  name 
of  a  payee  Is  wrong,  yet  he  may  indorse  the 
bill  In  that  name  or  in  his  own  (Revisal,  i 
2192),  or  If  a  defendant  tn  a  (dvll  action  is 
enoneonaly  named,  this  may  be  corrected  by 
amendment  (Revlsal,  {  510),  and  in  criminal 
actions  if  the  defendant  is  wrongly  named, 
upon  his  maldng  a  plea  to  that  effect  Instead 
of  quashing  the  Indictment  the  court  will 
change  the  name  to  accord  with  the  defend- 
ant's plea.  There  are  many  other  Instances 
showing  that  the  question  depends  upon  the 
identity  of  the  person,  and  not  the  accuracy 
in  naming  the  person.  When  a  woman  mar- 
ries she  changes  her  snmame  in  this  and 
many  other  countries  (though  not  in  Spain, 
and  other  Spanish  speaking  countries),  and 
usually  substitutes  the  initial  of  her  maiden 
name  for  the  former  middle  Initial.  In  Eng- 
land, when  a  man  is  raised  to  the  peerage, 
his  name  is  changed,  as  when  John  Churchill 
became  Duke  of  Marlborough,  or  John  Scott 
became  Lord  Eldon.  A  Pope  on  his  election 
always  changes  his  name. 

A  young  man  who  obtained  his  license  to 
practice  law,  and  was  elected  to  the  Legisla- 
ture as  Thomas  Garter  Ruffin,  became  Chief 
Justice  of  this  court  as  Thomas  Ruffln.  In 
the  same  way,  Stephen  G.  Cleveland  became 
Governor  of  New  York  and  President  as 
Grover  Cleveland.  He  who  graduated  at 
college  as  Thomas  W.  Wilson  became  Govern 
nor  of  New  Jersey  and  President  of  the  Unit- 
ed States  as  Woodrow  Wilson,  and  Hiram  U. 
Grant  having  been  accidentally  misnamed  In 
his  appointment  to  West  Point  as  Ulysses  S. 
Grant  bore  that  name  as  Commander  In  Chief 
of  the  armies  and  President  of  the  United 
States.  Under  his  nom  de  plume,  Mark 
Twain  became  famous,  but  was  comparative- 
ly unknown  as  Jere  L.  Clemens,  so  Voltaire's 
real  name  was  Arouet,  and  Mollere's  true 
name  was  Poquelln.  Among  numerous  other 
instances  was  the  private  soldier  Victor  Per- 
rln,  who  became  Marshal  Victor,  and  an- 
other of  Napoleon's  marshals,  Jean  Baptlste 
Jules  Bemadotte,  ascended  the  throne  of 
Sweden  and  Norway  as  Charles  XIV,  John. 
These  and  numerous  other  cases  Instance 
the  correctness  of  the  common-law  rule  that 
It  Is  the  Identity  of  the  person,  and  not  the 
identity  of  the  name,  which  governs.  The 
finding  of  the  judge  settles  that  it  was  Jos» 
phlne  E^iUer  who  was  Intended  as  grantee, 
Instead  of  S.  H.  Fuller  In  the  decree  of  the 
court  at  July  term,  1902. 

The  decree,  however,  attempting  to  con- 
vey title  to  the  wife  of  Lee  Fuller,  did  not 
have  any  effect,  for  it  is  not  authorized  by 
the  statute  (Revisal,  |§  566,  567),  because  of 
the  failure  to  declare  that  it  "shall  be  regard- 
ed as  a  deed  of  conveyance."  Morris  v. 
White,  96  N.  C.  93,  2  S.  E.  254,  which  holds 
that  a  decree  does  not  operate  as  a  convey- 
ance unless  it  expressly  declares  that  it  shall 
be  80  regarded.    In  that  case  it  is  said: 


"It  is  essential  that  it  shall  so  declare,  to  give 
it  the  full  effect  of  a  proper  ciMiveyance  of  the 
land.  It  seems  probable  that  the  court  intend- 
ed that  it  should  have  such  effect,  but  it  is  not 
BuflScient  for  that  purpose.  Such  statutory 
provisions  must  always  be  strictly  observed  as 
to  their  essential  provision." 

The  plaintiff  must  recover  upon  the 
strength  of  her  own  title,  and  this  alleged 
conveyance  by  virtue  of  the  decree  of  tba 
court  Is  invalid  for  the  further  reason  that  It 
has  not  been  registered  in  the  manner  re- 
quired by  Revisal,  (  568,  which  provides: 

"The  party  desiring  registration  of  such  judg- 
ment shall  produce  to  the  register  a  copy  there- 
of, certified  by  the  clerk  of  the  court  in  which  it 
is  enrolled,  under  the  seal  of  the  court,  and  the 
register  shall  record  both  the  judgment  and  cer- 
tificate." 

The  attempted  certificate  of  the  derk  upon 
which  his  attempted  registration  was  had 
shows  that  there  was  no  compliance  with  the 
language  of  the  statute  (Revisal,  |  568),  and  ' 
it  was  error  to  admit  it  In  evidence.  There 
is  no  seal  of  the  court  attached,  and  the  cer- 
tificate does  not  certify  that  it  is  made  "un- 
der the  seal  of  the  court,"  but  only  "Witness 
my  hand  and  official  signature."  The  judg- 
ment, not  having  been  properly  recorded, 
would  not  avail  the  plaintiff,  even  if  color  of 
tlOe  (Janney  v.  Robblns,  141  N.  C.  400,  53  S. 
El  863),  and  the  plaintiff  cannot  allege  color 
of  title,  for  she  has  shown  no  possession  at 
any  time  in  herself  or  in  S.  J.  Fuller,  even  if 
the  court  bad  been  authorized  to  render  such 
Judgment,  which  it  had  no  authority  to  do 
for  two  distinct  reasons. 

There  were  only  two  parties  to  the  action 
In  which  this  judgment  was  rendered,  Lee 
Fuller  and  H.  T.  Jenkins,  and  the  purpose  of 
that  action  was  to  have  a  certain  deed  which 
was  upon  its  face  a  conveyance  In  fee  de- 
clared a  mortgage  and  a  reconveyance  to 
plaintiff  ordered.  On  reference  to  the  deci- 
sion of  this  court  in  that  case  (130  N.  C.  554, 
41  S.  B.  706),  it  will  be  seen  that  judgment 
was  rendered  for  the  defendant  in  the  court 
below,  which  was  reversed  here  with  a  di- 
rection that: 

"The  defendant  [Jenkins]  should  reconvey,  and 
in  default  of  payment  by  plaintiff  [Lee  Fuller] 
of  balance  due  by  a  day  named,  there  should  be 
a  foreclosure." 

Upon  the  certlflcate  of  this  judgment  of 
this  court  nothing  remained  to  be  done  by 
the  superior  court  but  to  enter  Judgment  in 
accordance  with  this  opinion.  Instead  of 
complying,  the  lower  court  attempted  to  ad- 
judicate and  vest  the  title  In  one  S.  H.  Ful-  ■ 
ler,  who  was  not  a  party  to  the  action,  nor 
had,  in  so  far  as  it  is  shown,  any  right  or  in- 
terest therein.  Such  action  was  not  author- 
ized, and  was  not  color  of  title,  even  if  the 
plaintiff  had  shown  possession.  Moreover, 
such  judgment,  decreeing  title  to  be  conveyed 
to  one  not  a  party  to  the  action,  is  unwar- 
ranted by  the  statute  (Revisal,  {  56Q,  which 
provides  that  the  court  may  enter  such  judg- 
ment only  as  to  "parties  to  the  action  unless 

the  DToperty  Is  to  be  held  in  tniat  for  an-  ^ 
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other."  This  method  of  ordering  a  decree  of 
court  to  operate  as  a  conveyance  of  the  legal 
title  as  If  by  deed  Is  purely  statatoiy,  and, 
as  said  In  Morris  r.  White,  supra,  there  Is  no 
validity  except  In  cases  provided  by  the  stat- 
ute (Hevlsal,  i  666),  and  when  Its  terms  are 
strictly  compiled  with,  which  was  not  done 
here,  for  the  decree  does  not  provide  that  It 
"shall  be  regarded  as  a  deed  of  conveyance," 
nor  was  It  certified  and  registered  as  requir- 
ed by  the  statute,  nor  was  it  made  in  favor 
of  a  party  to  the  action. 

The  wife  of  Lee  Fuller  was  not  a  party  to 
the  action,  nor  was  the  title  directed  to  be 
conveyed  to  her  In  trust  for  another.  This 
statute  was  passed  In  consequence  of  an  in- 
stance in  Hertford  county,  where  the  court 
having  ordered  a  defendant  to  execute  a 
deed,  he  refused  to  obey,  and  lay  in  Jail  un- 
der an  attachment  for  contempt  until  this 
statute  was  passed.  It  was  enacted  to  pro- 
vide for  such  cases  and  for  cases  In  which 
the  parties  directed  to  pass  the  title  are  out 
of  the  Jurisdiction  of  the  court,  or  are  mi- 
nors or  non  compos.  The  party  to  whom 
such  title  could  be  made  under  such  decree 
of  the  court  was  st)eclfied  to  be  "parties  to 
the  suit,"  or  (me  who  Is  named  as  trustee  for 
such  person.  The  wife  of  Lee  Filler  there- 
fore was  not  one  in  whose  favor  such  decree 
could  direct  the  title  to  be  convej-ed.  Be- 
sides the  absolute  invalidity  for  the  reasons 
Slven  of  the  decree  to  put  the  title  in  S.  H, 
Fuller,  the  judgment  of  this  court,  which 
held  that  a  conveyance  by  Lee  Fuller  to  H. 
T.  Jenkins  January  28, 1896,  was  a  mortgage, 
necessarily  decreed  that  It  was  a  mortgage 
on  the  date  of  Its  execution,  for  it  was  not 
based  on  anything  occurring  thereafter,  and 
therefore  when  the  Judgment  of  the  federal 
court  was  docketed  in  Swain  county,  and  this 
tract  of  land  was  sold  thereunder  May  7, 
1900,  Lee  Fuller  held  the  land  subject  to  the 
mortgage  of  $30  by  virtue  of  the  agreement 
made  at  the  time  the  deed  was  executed,  as 
held  by  this  court  The  interest  of  Lee  Ful- 
ler was  therefore  not  a  mere  right  in  equity, 
but  an  equity  of  redemption,  which  this 
court  held  entitled  him  to  a  reconveyance 
upon  payment  of  the  $30,  with  Interest  from 
the  date  of  the  deed.  Such  equity  of  redemp* 
tion  was  subject  to  sale,  and  was  conveyed 
by  the  deed  to  the  United  States  for  such 
property.  Bevisal,  {  629(3);  Davis  v.  Evans, 
27  N.  O.  525;  Mayo  v.  Staton,  137  N.  O.  670. 
50  S.  B.  331.  The  only  legal  effect  of  the 
judgment  entered  at  July  term,  1002,  of  the 
court  below  upon  the  certificate  from  this 
court  was  an  acknowledgment  by  Fuller  and 
Jenkins  that  the  incumbrance  had  been  paid 
off.  The  equity  of  redemption  which  passed 
by  the  execution  sale  against  him  thereupon 
became  the  unincumbered  title  which  later 
I)asscd  to  the  defendant  by  the  deed  from 
the  Commissioner  of  Internal  Revenue  under 
the  authority  of  the  United  States  when  the 


defendant  took  possession,  which  he  still 
holds.  By  the  decision  of  this  court  Fuller 
had  the  right  to  call  upon  Jenkins,  at  the 
very  time  the  sale  was  made  under  execution, 
to  reconvey  this  property  upon  payment  of 
the  $30  and  interest 

The  whole  subject  Is  fully  discussed  in 
Mayo  ▼.  Staton,  137  N.  C.  670,  60  S.  E.  331, 
which  holds  that  while  a  mixed  trust  cannot 
be  sold  under  execution  "an  equity  of  re- 
demption, •  •  •  whether  created  by 
mortgage  deed  made  to  the  creditor  or  to  a 
third  person  with  or  without  power  of  sale, 
may  be  sold  under  execution."  This  court  in 
Fuller  V.  Jenkins,  130  N.  C.  655,  41  S.  E.  706, 
held  that  though  the  mortgage  clause  bad 
been  omitted  this  was  a  mortgage  ah  initio, 
and  this  made  the  interest  of  Fuller  subject 
to  sale,  for  the  court  did  not  create  the  rela- 
tion of  mortgagor  and  mortgagee  by  its  de- 
cree, but  held  that  it  was  a  mortgage  by  vir- 
tue of  the  agreement  of  the  parties  at  the 
time  of  the  execution  of  the  conveyance  of 
Fuller  to  Jenkins  January  28,  1896. 

The  defective  decree  at  July  term,  1902, 
which  attempted  to  convey  the  property  to 
L«e  Fuller's  wife,  was  evidently  procured 
and  arranged  with  the  intent  by  that  unau- 
thorized and  Irregular  proceeding,  to  bead 
off  the  title  which  the  United  States  govern- 
ment had  obtained  by  the  purchase  of  Lee 
Fuller's  interest  at  the  execution  sale  in 
May,  1900,  for  Josephine  Fuller  was  not  a 
party  to  the  action  in  which  the  decree  was 
rendered,  and  is  not  shown  to  have  paid  the 
$30  and  interest,  or  any  other  conslderatlMi, 
if  indeed  she  could  have  purchased  the  prop- 
erty from  her  husband  against  the  superior 
title  already  acquired  by  the  United  States 
as  purchaser  at  such  sale. 

For  the  above  reasons,  the  Judgment  ought 
to  be  reversed. 

BBOWN,  J.,  concurs  In  the  dissenting 
opinion. 

(108  B.  C.  461) 

SOUTH  CABOLINA  INS.  CO.  v.  COOK  et  at 

MOOBMAN  ▼.  BLACK  &  COULTEB  00. 
et  al. 

(No.  9632.) 

(Supreme  Court  of  South  Carolina.    Mardi  8, 
1917.) 

MoRTOAOES  «=926S— Abbionkknt  to  Mobtoa- 

OOB— Meegeb. 
Where  one  while  having  legal  ownership  of 
land  took  bare  legal  title  by  assignment  of  ao 
incumbrance  on  tiie  land,  evidenced  by  bond, 
mortgage,  and  note,  for  the  sole  purpose  of  reas- 
signing, and  without  delivery  or  right  to  posses- 
sion of  the  papers  except  by  paying  the  obUga- 
tion  due  the  bank  to  whom  he  assigned,  there 
was  no  merger,  and  the  obligation  of  the  mort- 
gage was  not  extinguished. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  696.] 

Appeal  from  Court  of  Common  Pleas  of 
Bichland  County ;  Mendel  L.  Smith,  Judge. 
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Consolidated  actions  by  Bobert  Moorman, 
Junior  mortgagee,  against  the  Black  &  Ooul- 
ter  Company  aai  otbers,  and  by  the  South 
Carolina  Insurance  Company  against  Htmry 
K.  Cook,  Bobert  Moorman,  and  others.  From 
a  decree  adjudging  the  liens  of  the  vaHous 
parties,  defendant  Union  National  Bank  ap- 
peals. Exceptions  sustained,  and  Judgment 
reversed. 

Barron,  McKay,  Frlerson  A  Moffatt,  of 
Columbia,  for  appellant  Elliott  &  Herbert, 
K.  W.  MuUlns,  and  Melton  &  Belser,  all  of 
Columbia,  for  respondents. 

WATTS,  J.  The  case  Is  stated  thus:  This 
action  was  originally  commenced  by  Robert 
Moorman  July  12,  1916,  for  the  foreclosure 
of  a  Junior  mortgage  on  certain  property  lo- 
cated on  Hampton  street.  In  the  city  of  Co- 
lumbia. The  South  Carolina  Insurance  Com- 
pany subsequently  (July,  1916)  commenced 
an  action  to  foreclose  the  first  mortgage  on 
the  same  premises,  and  the  two  actions  were 
consolidated  under  an  order  of  court.  Sev- 
eral subsequent  and  prior  mortgagees  were 
made  parties  to  these  actions,  and  they  all 
answered,  setting  up  their  respective  mort- 
gages. The  defendant  the  Union  National 
Bank  of  Columbia  was  made  a  party  defend- 
ant, being  the  alleged  owner  and  holder  of 
a  bond  executed  by  Robert  Moorman,  Henry 
W.  Fair,  B.  B.  Herbert,  and  T.  Hugh 
Meighan  (the  latter  being  represented  In 
said  action  by  bis  executrlces)  to  Henry  T. 
Boucbier  in  the  sum  of  $1,000,  and  secured 
by  a  mortgage  executed  by  Bobert  Moorman 
to  Henry  T.  Boucbier,  the  said  Robert  Moor- 
man holding  the  legal  title  to  said  premises 
for  the'  benefit  of  himself  and  the  said  Hen- 
ry W.  Fair,  B.  B.  Herbert,  and  T.  Hugh 
Meighan.  The  said  bank  filed  Its  answer  set- 
ting up  said  mortgage  indebtedness,  and  set- 
ting up  farther  that  It  became  the  owner  of 
it  by  purchase  under  a  power  of  sale  con- 
tained In  a  certain  collateral  note  of  Henry 
K.  Cook  to  the  said  bank,  which  said  answer 
Is  hereinafter  set  out  The  defendants  B. 
B.  Herbert,  Bobert  Moorman,  Henry  W.  Fair, 
the  executrlces  of  the  estate  of  T.  Hugh 
Meighan,  and  W.  J.  Conway,  by  their  at- 
torneys, filed  their  answers,  setting  up  that 
the  mortgage  indebtedness  represented  by  the 
said  bond  and  mortgage  held  by  the  Union 
National  Bank  of  Columbia  had  been  paid 
and  the  lien  thereof  extinguished.  The  case 
was  referred  to  A.  D.  McFadden,  master, 
who  made  his  report,  setting  up  the  amount 
and  the  priorities  of  the  various  liens  on  said 
premises.  By  this  report,  under  agreement 
of  counsel,  the  question  of  the  payment  and 
the  extinguishment  of  the  said  mortgage  in- 
debtedness was  reserved  for  future  determina- 
tion by  the  court  of  common  pleas.  On  this 
report  of  the  master  a  decree  for  foreclosure 
and  a  sale  was  signed  by  the  presiding  Judge. 
The  court  in  this  decree  determined  the 
amonnt  due  the  various  parties  upon  the 
several  bonda  and  mortgages  set  out  in  the 


master's  report,  with  the  exception  of  the 
bond  and  mortgage  of  Bobert  Moorman  to 
Henry  T.  Boucbier,  ordered  the  land  in  ques- 
tion sold,  and  directed  that  the  net  proceeds 
of  the  sale  be  applied  to  the  payment  of 
the  bond  and  mortgage  of  the  South  Carolina 
Insurance  Company  and  that  of  August 
Kohn,  and  that  the  surplus,  if  any  remains 
after  such  application,  be  held  subject  to 
the  further  order  of  this  court  In  that  de- 
cree the  conrt  reserved  for  a  later  decision 
the  question  as  to  whether  the  said  bond 
and  mortgage  owned  by  the  Union  National 
Bank  of  Columbia  have,  under  the  facts  of 
the  case,  been  paid  an'd  the  lien  of  the  same 
discharged  as  to  the  defendants  Bobert  Moor- 
man, B.  B.  Herbert,  Henry  W.  Fair,  the  es- 
tate of  T.  Hugh  Meighan,  and  Washington 
J.  Conway,  who  set  up  these  defenses.  There- 
after the  question  of  the  payment  and  ex- 
tinguishment of  the  mortgage  indebtedness 
was  argued  in  open  court  before  Judge  Men- 
del L.  Smith,  who  decided  that- the  defense- 
set  up  by  the  defendants  Robert  Moorman, 
B.  B.  Herbert,  Henry  W.  Fair,  the  execu- 
trlces of  the  estate  of  T.  Hugh  Meighan,  and 
Washington  J.  Conway  as  to  said  mortgage 
should  be  sustained,  and  adjudged  that  as  to 
the  said  defendants  the  said  mortgage  indebt- 
edness had  been  extinguished  and  discharg- 
ed.    Decree  dated  September  20,  1916. 

From  the  decree  of  Judge  Smith,  appel- 
lants duly  appeal,  and  by  seven  exceptions 
impute  error  on  the  part  of  his  honor  In 
his  findings  and  decree,  and  ask  reversaL 

It  is  not  necessary  to  take  the  exceptions 
separately.  They  challenge  the  correctness 
of  Judge  Smith's  holding  that  the  arrange- 
ment made  between  Llllard,  Cook,  and  Nor- 
wood, Norwood  being  the  president  of  the  de- 
fendant-appellant, the  Union  National  Bank, 
constituted  a  payment  of  the  mortgage  in- 
debtedness and  an  extinguishment  of  the  lien 
of  the  mortgage  as  to  Moorman,  Herbert, 
Fair,  and  the  estate  of  Meighan,  that  there 
was  of  necessity  a  loan  by  the  bank  to  Cook 
for  the  purpose  of  paying  the  indebtedness  of 
Cook  to  Lillard  represented  by  the  bond  and 
mortgage  the  payment  of  which  Cook  had 
assumed,  an  assignment  from  the  bank  to 
Lillard  and  from  Llllard  to  Cook  and  from 
Cook  back  to  the  bank,  and  that  under  the 
arrangement  as  -shown  by  the  evidence  such 
of  necessity  merits  legal  effect,  and  conse- 
quently a  merger  took  place. 

There  Is  not  and  cannot  be  any  dispute  as 
to  the  testimony,  as  the  only  testimony  on 
this  point  is  that  of  the  witnesses  introduo 
ed  by  the  defendant-appellant  the  Union 
National  Bank,  Llllard,  Cook,  and  Norwood. 
So  we  have  undisputed  facts,  and  the  only 
question  then  is  the  construction  of  the  tes- 
timony and  what  was  the  legal 'effect  of  this 
arrangement.  Was  Cook  at  any  time  the 
owner  of  the  bond  and  mortgage  to  such  an 
extent  as  to  become  absolutely  entitled  to 
have  had  the  same  extinguished  and  satis- 
fled?    Was  he  at  any  time  in  possession  of 
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the  same  so  he  could  have  gone  to  the  clerk's 
office  and  had  It  marked  satisfied  on  the 
record?  Or  was  he  at  any  time  In  possession 
of  the  b<xid  and  mortgage  so  that  he  conld 
hare  treated  It  absolutely  as  his  own  and 
done  as  he  plefised  with  It  by  destroying  It, 
assigning  It  to  another,  or  exercising  full,  ab- 
solute ownership  over  It  as  his  own  property 
In  his  own  right?  Was  he  ever  In  posses- 
sltm  actually  of  the  property  at  any  time? 
Was  he  In  a  position  to  dispose  of  It  with- 
out the  consent  of  the  bank  and  LUlard? 
AU  of  the  facts  and  circumstances  In  the 
case  negative  the  Idea  that  he  ever  was  In 
possession  of  the  same  other  than  construc- 
tively In  his  possession.  The  distinct  under- 
standing between  Cook,  Llllard,  and  the  bank 
was  It  was  to  be  retained  by  the  bank  as  a 
security.  It  never  was  understood  or  con- 
templated by  the  parties  that  the  mortgage 
was  to  be  extinguished.  Cook  never  acquir- 
ed title  to  the  bond  and  mortgage  to  such 
an  extent  that  the  legal  effect  was  such  that 
a  merger  took  place.  AU  of  the  facts  and 
circumstances  of  the  case  rebut  and  over- 
come the  presumption  that  a  merger  took 
place.  If  Cook  had  unquestionably  become 
the  owner  In  fee  of  the  bond  and  mortgage 
and  been  absolutely  entitled  to  It  In  his 
own  right  to  do  as  he  pleased  with  It,  then 
under  these  conditions  It  would  have  been  a 
merger,  and  the  lien  would  have  ceased  to 
exist  If  there  had  been  no  understanding 
between  Cook,  Ullard,  and  the  bank  of  an 
intention  to  prevent  a  merger,  the  merger 
would  have  followed  as  a  matter  of  law,  but 
the  intention  and  understanding  of  the  par- 
ties and  their  intention  was  there  was  to  be 
no  merger.  No  other  inference  can  be  drawn 
from  what  took  place  between  Cook,  Llllard 
and  the  bank  than  an  intention  was  express- 
ed and  Implied  that  there  was  to  be  no  mer- 
ger, and  the  presumption  of  merger  that 
arises  in  such  cases  is  completely  overcome 
and  rebutted  by  a  proper  construction  of  the 
evidence  in  the  case. 

The  evidence  rebuts  the  Idea  that  Cook, 
while  having  the  legal  ownership  of  the  land, 
ever  became  the  absolute  owner  of  the  in- 
cumbrance to  such  an  extent  as  vested  in 
him  both  title  to  land  and  ownership  of  the 
incumbrance  so  as  to  bring  about  the  inten- 
tion which  governs  merger  In  equity.  The 
intention  of  the  parties  as  expressed  by  them 
and  their  acts  controls,  and  they  intended 


the  bond  and  mortgage  to  remain  open  tat 
the  purpose  of  protecting  the  bank's  dalm. 
This  was  the  arrangement  and  Intention  of 
the  parties  testified  to  by  them  and  uncon- 
tradicted. Cook  at  no  time  was  in  posses- 
sion of  the  papers  or  in  control  of  them  In 
such  a  sense  as  made  him  absolute  owner. 
He  had  only  a  transitory,  naked,  temporary 
interest  for  a  moment  for  the  purpose  of 
passing  tbe  title  to^tbe  bank.  He  was  the 
owner  for  the  moment  simply  for  the  spedflc 
purpose  of  transferring  them  to  the  bank. 
He  never  was  in  possession  of  them  as  ab- 
solute owner.  He  never  acquired  any  right 
of  possession  to  them  except  for  the  one  spe- 
cific purpose  of  assigning  them  to  the  bank. 
He  never  acquired  absolute  dominion  over  it 
with  full  power  and  authority  to  dispose  of 
it  or  use  It  according  to  his  pleasure.  There 
is  nothing  In  the  case  that  warrants  the 
court  In  holding  that  payment  by  Cook  could 
be  assumed  or  that  the  doctrine  of  merger 
could  apply.  The  holding  of  title  In  Cook  for 
an  instant  only  for  the  sole  purpose  of  reas- 
signing to  the  bank  was  not  of  such  a  na- 
ture under  the  facts  of  the  case  as  warrants 
the  application  of  the  doctrine  of  merger. 
The  bank  neither  surrendered  the  papers  or 
parted  with  the  possession  of  the  same  and 
at  no  time  lost  Its  title  to  them.  There  nev- 
er was  a  delivery  to  Cook.  They  were  sim- 
ply passed  to  him  to  have  him  Indorse  bis 
signature  thereon  without  delivery  to  him 
of  the  papers  by  the  bank,  and  he  could  at 
no  time  have  gotten  possession  of  them  ex- 
cept by  settling  with  the  bank  what  .was 
due  thereon.  The  papers  never  were  in  his 
possession,  except  constructively  for  the  sole 
and  only  purpose  of  assigning  them  to  the 
bank.  The  bank  at  all  times  retained  the 
actual  possessicHi.  The  conclusion  is  that 
under  no  view  of  the  case  did  Cook  ever  ac- 
quire anything  more  than  a  bare  legal  title 
to  the  bond  and  mortgage  and  In  no  sense 
ever  became  the  owner  of  them,  and  that  the 
circuit  court  was  In  error  in  holding  that  the 
Indebtedness  represented  by  the  bond  and 
mortgage  had  been  merged  and  extinguished. 

The  exceptions  are  sustained,  and  Judg- 
ment reversed. 

Reversed. 

GARY,  C.  J.,  and  HYDRIOK,  FRASSB, 
and  GAGB,  JJ.,  concnr. 
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JENNINGS  T.  BOWBIAN.    (No.  8631.) 

(Supreme  Ooort  of  South  Carolina.     March  8, 
1917.) 

1.  Apfeat  and  Ebbob  4=9264— Ezcxftionb— 

NECE881TT  01'. 

Where,  in  an  action  on  a  contract,  plaintiff 
relied  on  defendant's  waiver  of  his  strict  per- 
formance, a  verdict  for  defendant  without  excq^ 
tion  thereto  carried  the  issue  of  waiver  oat  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1533-1536.] 

2.  CONTBACTS  ®=»211— PaBTITIOW  AOBKEIOINT 
— CONSTBDCTION— TnOt. 

A  contract  for  the  partition  of  lands  owned 
b;  the  parties  as  tenants  in  common  provided 
that  each  party  should  have  the  right  to  survey 
the  lands,  and  any  excess  or  shortage  in  acreage 
over  the  acreage  stated  in  the  deeds  should  be 
paid  for  or  deducted  at  the  rates  therein;  the 
surveys  to  be  made  within  90  days  from  the 
date  of  the  contract,  or  otherwise  the  acreage 
stated  in  the  deeds  should  stand.  Plaintiff  did 
not  complete  the  survey  within  90  days,  and 
defendant  denied  his  request  for  an  extension  of 
time.  Held,  that  the  contract  made  time  of  its 
essence,  and  plaintiff  could  not  recover  for  an 
excess  shown  by  a  survey  subsequently  made. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §f  93S-943.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  S.  W.  O.  Shlpp,  Judge. 

Action  by  L,  D.  Jennings  against  W.  A. 
Bowman.  From  a  Judgment  for  defendant, 
plaintiff  appeala    Affirmed. 

The  agreement  mentioned  is  as  follows: 
This  agreement  made  and  entered  into  by  and 
between  W.  A.  Bowntan  and  L.  D.  Jennings, 
witnessath: 

That  the  parties  }iereto,  now  the  owners  as 
tenants  in  common  of  the  lands  herein  referred 
to,  have  agreed  to  a  division  of  the  same,  and 
that  in  and  by  said  division,  W.  A.  Bowman  is 
to  take  the  parcel  of  ninety-seven  (97)  acres  of 
land,  originally  purchased  from  Neill  O'Donnell 
by  deed  recorded  in  the  office  of  the  C.  C.  C.  P. 
for  Sumter  county  in  Book  P.  P.  P.  at  page 
321;    a  parcel  of  one  hundred  and  five  acres, 
being  the  part  of  the  Knox  place  lying  south- 
west of  the  public  road  from  Sumter  to  Dal- 
zeU;  a  parcel  of  land  of  seventy-nine  (79)  acres, 
more  or  less,  originally  ]?urcbased  by  Bowman 
and  Segars  from  J.  J.  Brittoo,  Jr.,  and  the  half 
interest  of  L.  D.  Jennings  is  to  be  conveyed  to 
W.  A.  Bowman  by  deed  dated  this  day,  based 
upon  a  valuation  of  fifty-five  dollars  ($56.00)  per 
acre.    W.  A.  Bowman  is  also  to  take  and  there 
is  to  be  conveyed  to  him,  two-thirds  interest  in 
and    to   the  land   known   as   the   Yeadon   and 
Haynsworth  land,  containing  five  hundred  thir- 
ty-eight (538)  acres,  more  or  less,  which  is  to 
be  conveyed  to  him  at  a  valuation  of  forty  dol- 
lars ($40.00)  per  acre.    At  these  figures,  W.  A. 
Bowman  is  to  pay  L.  D.  Jennings  twenty-two 
thonsand  and  seventy-four  dollars  ($22,074.00). 
As  part  payment  of  the  same,  W.  A.  Bowmnn 
agrees  to  pay  off  and  discharge  one-half  of  the 
indebtedness,  due   by  !>.  D.   Jennings,   on  the 
mortgage  held  by  Yeadon  and  Haynsworth  on 
the  five  hundred  thirty-eight  acre  tract  of  land, 
and  he  is  to  assume  and  pay  off  the  mortgage  of 
three  thousand  dollars  held  by  J.  J.  Britton,  Jr., 
on   the  seventy-nine  acre  tract  of  land,  leaving 
the    amount  of   fifteen   thousand,   one   hundred 
ninety  four  dollars  to  be  paid  ^y  W.  A.  Bowman 
to  L.  D.  Jennings. 
Li.  D.  Jennings  is  to  take  all  the  remainder 


of  the  Knox  land,  estimated  at  eight  hundred 
forty-one  (841)  acres,  at  fifty-five  dollars  ($55.00) 
per  acre,  and  the  half  interest  of  W.  A.  Bow- 
man in  said  land  is  to  be  conveyed  to  him  by 
deed  dated  this  day.  The  total  purchase  price 
of  the  said  interest  in  said  land  is  the  sum  of 
twenty-three  thousand,  one  hundred  twenty-sev- 
en dollars  ($23,127.00)  and  to  this  is  to  be  added 
five  hundred  fifty  dollars  ($550.00),  the  value  of 
the  one-half  interest  in  twenty  acres  of  land,  to 
be  conveyed  by  M.  E.  Bowman  to  L.  D.  Jen- 
nings this  day,  making  a  total  doe  by  Li.  D. 
Jennings  to  W.  A.  Bowman  of  twenty-three 
thooisand,  siz  hundred  seventy-seven  ($28,677.00) 
dollars. 

L.  D.  Jennings  assumes  and  agrees  to  pay 
off  and  discharge  one-half  of  a  certain  mortgage  ' 
executed  by  Bowman  and  Segars  to  R.  I.  Man- 
ning, recorded  in  Book  67,  page  684,  amounting 
to  twenty-five  hundred  dollars,  and  one-half  the 
mortgage  of  Bowman  and  Segars  to  Security 
Life  and  Annuity  company,  amounting  to  Seven 
thonsand  five  hundred  dollars,  leaving  a  net 
amount  due  by  L.  D.  Jennings  to  W.  A.  Bow- 
man of  the  sum  of  thirteen  thonsand,  six  hun- 
dred and  seventy-seven  dollars  ($13,677.00). 

That  L.  D.  Jennings  is  to  pay  the  full  amount 
of  the  mortgages  held  by  Security  Life  &  An- 
nuity Company  for  $16,000.00,  and  by  K.  I. 
Manning  for  five  thousand  dollars,  above  refer- 
red to,  and  W.  A.  Bowman  is  to  pay  the  full 
amount  of  the  mortgages  held  by  Britton  for 
three  thousand  dollars  and  by  Yeadon  and 
Haynsworth  for  ten  thousand,  seven  hundred 
sixty  ($10,760.00)  dollars.  Interest  is  to  be  paid 
up  to  January  1st,  1914,  and  the  assumption  of 
said  mortgages  is  with  interest  from  January 
1,  1914. 

The  parties  hereto  agree  hereby  to  forthwith, 
and  as  speedily  as  possible,  remove  from  said 
lands  other  encumbrances  than  those  herein 
mentioned,  so  as  to  leave  said  lands  free  and 
clear  of  encumbrance  except  for  the  mortgages 
herein  mentioned  as  assumed  by  the  parties 
hereto  respectively. 

The  prices  and  considerations  herein  named 
are  based  upon  actual  acreage,  and  each  of  said 
parties  shall  have  the  right  to  survey  the  lands 
above  referred  to,  and  any  excess  or  shortage  in 
aci-eage  over  or  under  the  acreage  stated  in  the 
deeds  to  be  paid  for,  or  deducted,  at  the  rates 
herein.  Surveys  under  this  contract  are  to  be 
made  within  ninety  days  from  the  date  hereof; 
otherwise  the  acreage  stated  is  to  stand. 

L.  D.  Jennings  and  W.  A.  Bowman  having 
agreed  to  sell  a  part  of  the  land  above  referred 
to  to  H.  T.  Edens,  and  the  lands  so  bargained  to 
be  sold  to  H.  T.  Edens  being  allotted  to  W.  A. 
Bowman,  L.  D.  Jennings  herein  assigns  all  his 
right  and  interest  in  the  contract  with  the  said 
B.  T.  Edens  to  the  said  W.  A.  Bowman. 

Any  difference  between  the  parties  is  to  be 
paid  immediately  in  cash.  The  difference  due  L. 
D.  Jennings  based  on  acreage  herein  stated  is 
$1,517  which  may  be  paid  by  offset  against  R. 
N.  Segars  mortgage. assumed  by  L.  D.  Jennings 
under  his  contract  with  B.  W.  Segars. 

A.  S.  Harby,  of  Sumter,  for  aM>ellant  Lee 
&  Moise,  of  Sumter,  for  reQ)ondent. 

OAOE2,  J.  The  appeal  Involves  the  con- 
struction of  a  written  agreement  between 
tbe  parties  litigant  and  especially  of  the  fol- 
lowing clanse,  to  wit: 

"The  prices  and  considerations  herein  named 
are  based  upon  actual  acreage,  and  each  of  said 
parties  shall  have  the  right  to  survey  the  lands 
above  referred  to,  and  any  excess  or  shortage  in 
acreage  over  or  under  the  acreage  stated  in  the 
deeds  to  be  paid  for,  or  deducted,  at  the  rates 
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herein.  Sarreys  under  this  contract  are  to  be 
made  within  ninety  days  from  the  date  hereof; 
otherwise  the  acreage  stated  is  to  stand." 

Let  the  entire  agreement  be  reported. 

Tbe  agreement  was  made  concurrently 
with  tbe  partition  by  cross-deeds  of  many 
parcels  of  land  betwixt  tbe  iwrtles,  and 
whlcb  they  beld  as  tenants  In  common.  It 
compassed  other  differences  betwixt  the  par- 
ties than  that  suggested  In  the  mooted  clause. 
Tbe  surveys  referred  to  and  the  basis  of  tbls 
action  were  not  made  wltbln  00  days  from 
the  date  of  the  agreement.  On  the  ninetieth 
day  the  plaintiff  requested  an  extension  of 
tbe  time  to  surrey  until  May  1st,  and  the  de- 
fendant dissented.  Tbe  survey  was  begun  In 
the  field  on  tbe  ninetieth  day,  and  was  com- 
pleted some  weeks  thereafter.  The  plaintiff 
alleges  that  It  turned  out  there  were  errors 
In  tbe  estimated  actual  acreage,  against  tbe 
plaintiff,  one  way  and  another,  which 
amounted  to  nearly  $2,000,  and  tbe  plaintiff 
sued  the  defendant  for  that  sum,  and  for 
what  tbe  complaint  terms  equality  of  parti- 
tion. 

[1]  Tbe  court  beld  that  time  was  tbe  es- 
sence of  tbe  contract,  and  tbe  plaintiff  was 
bound  to  have  made  tbe  surveys  wltbln  90 
days  from  tbe  date  of  the  contract,  unless  the 
defendant  bad  waived  a  strict  performance 
of  It  The  Issue  of  waiver  has  been  dissipat- 
ed by  a  verdict  for  the  defendant,  and  no  ex- 
ception thereabout 

[2]  And  while  there  are  tbree  exceptions 
to  tbe  charge  of  tbe  court,  there  Is  admitted- 
ly but  one  question,  and  that  Is:  Shall  tbe 
parties  be  beld  to  abide  tbe  letter  of  tbe 
agreement? 

It  Is  a  very  old  question  whether  time  is 
of  tbe  essence  of  a  contract  and  the  reason 
Is,  tbe  application  of  the  doctrine  depends  up- 
on Innumerable  circumstances.  Tbe  facts 
determine  the  application,  and  seem  there- 
fore to  determine  tbe  law. 

Tbe  question  arises  out  of  many  classes  of 
cases;  In  building  contracts  whlcb  provide 
for  forfeitures.  In  contracts  for  tbe  purchase 
and  sale  of  lands.  In  Insurance  contracts,  and 
others;  and  decisions  in  one  class  do  not 
much  help  to  elucidate  causes  arising  in  an- 
other class.  Generally,  in  a  court  of  law  tbe 
time  In  which  a  thing  Is  to  be  done  is  as 
mucb  a  part  of  tbe  contract  as  any  otber  fea- 
ture of  It  But  in  equity  a  different  rule  pre- 
vails; time  is  held  to  be  of  the  essence  or 
not,  according  to-  all  tbe  circumstances  of 
tbe  case.  Yet  even  there,  time  will  be  re- 
garded as  of  the  essence,  if  tbe  contractors 
have  made  It  so  by  tbe  use  of  words  so  plain 
as  to  leave  no  room  for  a  consideration  of 
tbe  justice  of  the  case. 

Tbe  appellant  suggests  in  tbe  argument 
that  this  is  a  cause  in  equity,  but  tbe  record 
does  not  sbow  that  such  a  question  was 
made  below;  tbe  parties  treated  tbe  case  as 
one  at  law.    But  as  we  view  tbe  case  that 


consideration  is  immaterial  here.  SnKwse 
tbe  instant  agreement  bad  provided  that  if 
tbe  survey  was  not  bad  in  90  days  it  should 
not  be  bad  thereafter,  except  by  tbe  consent 
of  the  parties  Indorsed  on  tbe  agreement? 
There  will  be  no  two  opinions  about  the  ef- 
fect of  such  a  clause.  Tbe  parties,  having 
made  so  plain  an  agreement  would  be  held 
to  It,  without  reference  to  tbe  moralities  of 
the  case. 

Tbe  case  at  bar  Is  not  altered.  Tbe  parties 
agreed  that  "surveys  under  this  contract  are 
to  be  made  within  90  days  from  tbe  date 
thereof;  otherwise  the  acreage  stated  is  to 
stand."  The  seven  words  last  quoted  are 
those  used  by  the  contractors ;  they  are  sus- 
ceptible of  only  one  meaning;  they  closed 
tbe  door  to  every  negotiation  after  90  days. 
Tbe  plaintiff  feared  that  He,  on  the  nine- 
tieth day,  aslied  for  an  extension,  and  it  was 
denied  to  blm.  The  defendant  has  used  the 
sword,  as  be  had  tbe  legal  right  to  do.  The 
plaintiff  Is  a  man  of  affairs,  a  trained  law- 
yer, accustomed  to  tbe  use  of  words  in  writ- 
ten Instruments.  There  is  no  way  of  escape 
for  him — In  a  court 

Tbe  Judgment  below  is  affirmed. 

GAKT,  C.  X,  and  HTDRICKi  WATTS, 
and  FRASER,  33.,  concur. 

"°°~"  cm  S.  C.  «m 

CAMDEN  WHOIiESAIiE  GROCERY  t.  NA- 
TIONAL FIRE  INS.  CO.  OF  HARTFORD, 
CONN.,  et  al     (No.  9635.) 

(Supreme  Court  of  South  Carolina.    March  12, 
1917.) 

1.  IRSUKANOB  e=»ee6(l)— Action  on  Pouot— 

IkTEMEST   of   PlJilNTIFF-^VIDENCB— SUFFI- 
CIENOT. 

In  ah  action  on  a  fire  policy,  evidence  that 
the  insured  conveyed  the  property  and  assiKned 
the  policy  to  plaintiff,  but  reserved  the  right 
to  repurcnase  the  property  within  one  year  and 
did  not  deliver  the  assigned  policy  to  plaintiff, 
held  to  justify  the  inference  that  the  insurance 
would  only  be  operative  during  the  time  the 
vendor  had  the  right  to  exercise  his  option,  and 
that  after  that  plaintiff  had  no  interest  in  the 
policy. 

2.  INSORAKCB  «=»162(3)  —  OONSTBUOTIOK  OF 

Poi.iOT— ExiariNQ  Statute.  • 
Where  Civ.  Code  1912,  S  2719.  providing 
that  statements  in  application  for  insurance 
shall  not  prevent  recovery  before  jury  in  case 
of  loss  and  "provided"  after  the  expiration  of 
GO  days  an  insurer  shall  be  estopped  to  deny  the 
truth  of  a  statement  in  an  application  for  fire 
insurance  which  was  accepted,  except  for  fraud 
in  making  the  application,  was  m  existence 
when  policy  of  insurance  was  issued,  the  provi- 
sions of  the  policy  must  be  construed  as  if  the 
section  had  l^en  incorporated  therein. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  812.] 

3.  INBUBANO*  «=328S(1)  —  Fna  IRSUBARCX  — 

FoBFEirnRB— OrnxB  ExisriNa  Irstibanck. 
Under  Civ.  Code  1912,  ^  2719,  where  a  fire 
policy,  providing  that  it  would  be  void  if  tbe 
msureid  then  had  or  should  thereafter  procure 
other  insurance,  whether  valid  or  not  on  prop- 
erty covered  in  whole  or  in  part  by  Oie  policy 
was  issued  upon  property  already  insured,  and  it 
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is  not  alleged  that  there  was  frand  In  making  ap- 
plication, or  that  the  statement  in  the  applica- 
tion upton  which  the  policy  was  issued  was  de- 
nied within  60  days,  the  policy  was  valid,  and 
the  coart  erred  in  granting  nonsuit  based  upon 
that  fact 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  M  660-669.] 

4.  IiTsnsANcs    ®=>28.3(2)— FnuE    Insubarcb— 

FoRFBiTUKB— Statute. 
Under  Civ.  Code  1012,  (  2719,  where  a  fire 
policy,  providing  that  if  the  subject  .of  insur- 
ance be  personal  property  the  policy  would  be 
void  if  the  property  be  or  become  Incumbered  by 
a  chattel  mortgage,  was  issued  on  personal 
property  incumbered  by  a  chattel  mortgage,  but 
It  is  not  alleged  that  the  application  was  fraud- 
ulent or  that  there  was  a  denial  of  the  truth 
of  the  statement  in  the  application  upon  which 
the  policv  was  issued  within  60  days,  the  policy 
was  valid. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  639-.645.] 

6.  Inbubanct    «=»33e<l)— Fibb    Inbusanck— 

FOBFEITUBS  —   OTHSB    SUBSEQUENT    IHSUB- 
ANCB. 

Where  fire  policy  provided  that  it  wonld  be 
void  if  the  insured  thereafter  procured  any  other 
contract  of  insurance  whether  valid  or  not,  the 
action  of  the  insured  in  thereafter  procuring  an- 
other policy  of  insurance  on  the  same  property 
worked  a  forfeiture  of  the  first  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  856.] 

6.  INSUBANCE  «=»64e(5)— Waiveb  or  Fobfki- 
TUBE— Evidence— Burden   of  Pbooj'. 
Where  the  acts  of  on  insured  under  a  policy 

worlced    a   forfeiture   of   the   policy   under   its 

terms,   it  was  incumbent  upon  the  insured  to 

show  a  waiver  of  the  forfeiture. 
[Ed.  Note.— For  other  cases,  see  Insurance, 

Cent  Dig.  g  165S.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;  John  S.  Wilson,  Judge. 

Actions  by  the  Camden  Wholesale  Grocery 
Company  against  the  National  Fire  Insur- 
ance Company  of  Hartford,  Connecticut,  and 
the  Home  Insurance  Company  of  New  York. 
From  a  judgment  of  nonsuit,  the  plaintiff 
appeals.  Judgment  affirmed  as  to  the  action 
against  the  National  Fire  Insurance  Com- 
pany, and  reversed  and  new  trial  granted  as 
to  the  Home  Insurance  Company. 

Ifc  A.  Wlttkowsliy,  of  Camden,  for  appel- 
lant. Osborne,  Cocke  &  Robinson,  of  Char- 
lotte, and  £k  T.  Mills,  of  Camden,  for_  re- 
spondents. 

GABY,  C.  J.  This  is  an  action  on  two 
policies  of  insurance,  and  the  causes  of  ac- 
tion are  separately  stated.  The  appeal  is 
from  an  order  of  nonsuit,  granted  at  the 
close  of  the  plain tiCTs  testimony. 

The  facts  are  not  in  dispute,  and  are.  In 
substance,  as  follows:  On  the  20th  of  May, 
1912,  the  defendant  National  Fire  Insurance 
Company  of  Hartford,  Conn.,' issued  a  policy 
of  Insurance  to  J.  E.  Creed,  In  the  sum  of 
$1,500,  covering  the  house  which  was  after- 
wards destroyed  by  flre,  and  certain  per- 
sonal property,  for  the  term  of  three  years. 
The  amount  of  Insurance  on  the  house  was 
fixed    at   $800.    On    the   17th  of  December, 


1912,  J.  E.  Creed  conveyed  to  the  plalntlfF  the 
lot  on  which  said  house  stood,  but  reserved 
the  right  to  repurchase  the  lot  within  a 
year,  and  agreed  to  keep  the  house  insured. 
On  the  same  day,  to  wit,  the  17tb  of  Decem- 
ber, 1912,  J.  B.  Creed,  with  the  consent  of 
said  Insurance  company,  assigned  the  policy 
to.  the  plaintiff,  which,  however,  was  not 
then  delivered  to  him,  and  was  not  delivered 
prior  to  the  destruction  of  the  house  by  flre, 
on  the  8th  of  March,  1914,  but  was  kept  In 
the  possession  of  J.  E.  Creed  for  the  plain- 
tiff. J.  E.  Creed  failed  to  repurchase  the 
lot,  and  on  the  17th  of  December  the  defend- 
ant Home  Insurance  Company  of  New  York 
issued  to  the  plaintiff  a  policy  in  the  sum  of 
$600  on  said  house,  which  was  valued  by 
the  Insurer  and  Insured  at  $1,000.  When  the 
first-mentioned  policy  was  assigned  by  Creed, 
on  the  17th  of  December,  1912,  the  plaintiff 
had  notice  of  the  assignment,  but  thought 
that  It  bad  lapsed  when  the  second  policy 
was  Issued.  . 

F.  M.  Wooten,  the  president  of  the  plain- 
tiff company,  thus  testified: 

"Q.  At  the  time  the  policy  was  issued  to  you, 
by  the  Home  Insurance  Company,  did  yon  Iniow 
as  a  matter  of  fact  that  the  policy  ot  the  Na- 
tional Insurance  Company  was  in  force?  A. 
Did  not.  Q.  Had  yon  ever  seen  it,  at  that 
time?  A.  Never  had.  We  knew  a  policy  had  been 
in  force  prior  to  this;  thought  it  had  expired. 
We  never  had  seen  this  policy  at  all.  We  were 
under  the  impression  this  policy  had  expired, 
and  took  out  a  new  policy  with  the  Home  In- 
surance people.  Q.  At  that  time,  time  the  as- 
signment was  made,  did  you  know  anythio;; 
about  it?    A.  Yes,  sir." 

[1  ]  The  only  reasonable  inference  from  the 
testimony  Is  that,  when  J.  E.  Creed  agreed 
to  keep  the  house  insured,  the  parties  con- 
templated that  the  Insurance  would  only  be 
operative  during  the  time  he  bad  the  right 
to  exercise  his  (^tion  to  repurchase  the  prop- 
erty, to  wit,  one  year.  After  the  expiration  of 
that  time,  the  plaintiff  no  longer  bad  any 
interest  In  the  policy. 

The  personal  property  described  lb  the  pol- 
icy issued  by  the  National  Flre  Insurance 
Company  was  Incumbered  by  a  mortgage  at 
the  time  said  policy  was  Issued.  Each  of 
said  policies  contained  this  provlsloni: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  thereon,  or  added  here- 
to, shall  be  void,  if  the  insured  now  has  or  shall 
hereafter  make  or  procure,  any  other  contract  of 
Insurance,  whether  valid  or  not,  on  property  cov- 
ered in  whole  or  in  part  by  this  policy,  »  •  • 
or  if  the  subject  of  insurance  l>e  personal  prop- 
erty, and  be  or  become  incumbered  by  a  chattel 
mortgage." 

The  defendants  contend  that,  under  the  ad- 
mitted facts,  and  the  said  provision,  the  poli- 
cies were  void. 

Section  2719  of  the  Code  of  Laws  1912  is 
as  follows: 

"No  statement  in  the  application  for  insurance 
shall  be  held  to  prevent  a  recovery  before  a 
jury  on  said  policy  in  case  of  partial  or  total 
loss:  Provided,  after  the  expiration  of  slx^ 
days,  the  insurer  shall  be  estopped  to  deny  the 
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truth  of  the  statement  in  the  application  for  in- 
surance vvhich  was  accepted  except  for  frand  in 
making  the  application  for  insurance." 

This  has  reference  to-  facts  in  existence  at 
the  time  the  policy  is  issued ;  for,  otherwise, 
they  could  not  appear  In  the  application, 
which  necessarily  precedes  the  issuance  of 
the  policy. 

[2]  The  proTl8l(His  of  the  policies  most  be 
construed  as  tf  the  said  section  bad  been 
therein  incorporated.  In  Adler  v.  Cloud,  42 
S.  C.  291,  20  S.  B.  400,  the  court  said: 
'  "It  has  been  repeatedly  held  by  this  court  and 
the  United  States  Supreme  Court  that  every 
contract  made  embodies  the  law  governing  sucn 
contracts  as  much  as  if  so  stipulated  in  the  con- 
tract in  ezpresa  terms." 

See,  also,  Owen  v.  Insurance  Co.,  84  S.  O. 
253,  66  S.  E.  290,  137  Am.  St.  Rep.  845. 

Section  2719  of  the  Code  of  Laws  1912  was 
construed  in  the  case  of  McCarty  v.  Insur- 
ance Co.,  81  S.  O.  152,  62  S.  E.  1,  18  L.  R.  A. 
(N.  S.)  729,  and  It  was  held  that,  in  the  ab- 
sence of  fraud,  the  insurer  Is  estopped  from 
denying  the  truth  of  the  statement  In  the 
application  for  insurance,  after  the  expira- 
tion of  60  days  from  the  time  the  policy  was 
issued.  See,  also,  Owen-T.  Insurance  Ca,  84 
S.  C.  253,  66  S.  B.  290,  137  Am.  St.  Rep.  845. 

[3,  4]  It  Is  not  alleged  that  the  statement 
!n  the  application  for  insurance,  as  to  either 
policy,  was  fraudulent;  nor  that  there  was 
u  denial  of  the  truth  of  the  statement  in  the 
application,  upon  which  either  policy  was  is- 
sued, within  60  days  thereafter,  as  contem- 
plated by  said  section.  Therefore  his  honor 
the  presiding  Judge  erred  in  granting  the 
nonsuit,  as  to  the  cause  of  action  based  up- 
on the  policy  Issued  by  the  defendant  Home 
Insurance  Company  of  New  Yorlc  He  also 
erred  In  granting  the  nonsuit,  as  to  the  cause 
of  action  founded  upon  the  policy  issued  by 
(he  defendant  National  Eire  Insurance  Com- 
pany of  Hartford,  Conn.,  in  so  far  as  it  was 
based  upon  the  fact  that  the  personal  prop- 
erty was  Incumbered  by  a  mortgage  when 
the  policy  was  issued. 

[S]  The  other  ground,  however,  upon  which 
he  granted  a  nonsuit  as  to  this  (the  first) 
cause  of  action,  must  be  sustained.  When 
the  plaintiff  procured  the  policy  of  insurance 
from  the  defendant  Home  Insurance  Com- 
pany of  New  York,  it  violated  that  provi- 
sion of  the  policy  that  it  would  be  void  if 
the  insured  thereafter  made  or  procured  any 
other  contract  of  Insurance  whether  valid 
or  not,  and  thereby  worlied  a  forfeiture  of 
the  policy  Issued  by  the  National  Fire  In- 
surance Company  of  Hartford,  Conn.  Spann 
v.  Insurance  Co.,  83  S.  C.  262,  65  S.  E.  232; 
Wynn  v.  Insurance  Co.,  100  S.  O.  47,  84  S. 
R306. 

[6]  It  was  then  incumbent  on  the  Insured 
to  show  a  waiver  of  the  forfeiture,  but  there 
was  no  testimony  whatever  tending  to  show 
such  fact    Spann  v.  Insurance  Co.,  supra. 

Judgment  affirmed  as  to  first  cause  of  ac- 


tion, and  reversed  as  to  second  cause  of  ac- 
tion, and  new  trial  granted  as  to  that  cause 
of  action. 

WATTS,  FRASBR,  and   GAGE,  JJ.,  con- 
cur.   HYDRIOK,  J.,  concurs  in  the  result. 


OM  S.  C.  4«) 
JOHNSON  V.  CAROLINA  GAS  &  ELEC- 
TRIC CO.     (No.  9591.) 

(Supreme  Court  of  South  Carolina.    Feb.  8, 
1917.) 

Waters  ahd  Wateb  Coitbsks  <S=>203(13)  — 
Pdblio  Watkb  Supplt— Right  to  Cut  On 
Wateb  fob  Nonpatioent. 
A  public  service  water  company,  though  au- 
thorized by  its  franchise  to  discontinue  service 
for  nonpayment,  had  no  right  to  cut  off  a  cmx- 
sumer's  water  supply  on  account  of  a  debt  due 
for  water  supplied  at  a  previous  time  and  by 
another  company,  assigned  to  the  present  com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {$  295,  29&] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County ;   S.  W.  G.  Shipp,  Judge. 

Application  for  mandamus  by  James  W. 
Johnson  against  the  Carolina  Gas  &  Electric 
Company.  From  an  order  granting  the  writ, 
respondent  appeals.    Order  affirmed. 

Willcox  &  WiUcox,  of  Florence,  Geo.  E. 
uargan,  of  Darlington,  and  A.  F.  Woods,  of 
Marion,  for  appellant  L.  D.  Idde  and  H. 
S.  McCandllsh,  both  of  Marion,  for  respond- 
ent 

FRASER,  J.  On  the  15th  day  of  June, 
1916,  the  respondent  cut  off  the  relator's 
light  and  water  from  his  residence  and  office 
building,  on  account  of  arrears  of  water  rent 
for  the  office  building,  for  the  months  Feb- 
ruary, March,  and  April,  1916.  "During  those 
months  the  plant  was  operated  by  the  Caro- 
lina Central  Electric  Company.  The  relator 
applied  to  his  honor,  Judge  Shipp,  for  a 
writ  of  mandamus  to  require  the  restoration 
of  the  service.  The  writ  was  granted,  and 
from  this  order  this  appeal  was  talien. 

There  are  nine  exceptions,  but  the  appel- 
lant does  not  argue  them  separately,  and 
we  will  not  consider  them  separately. 

In  the  view  this  court  takes  of  tills  case, 
there  is  only  one  question,  to  wit:  Can  the 
respondent  discontinue  the  service,  even  if 
there  was  a  debt  due  for  water,  supplied  at 
a  previous  time,  and  that  supplied  by  iEin- 
other  company? 

The  case  of  Benson  v.  Water  Co.,  88  S.  C 
on  page  354,  70  S.  E.  on  page  897,  answers 
the  question.  Quoting  from  Poole  v.  Water 
Co.,  81  S.  C.  438,  62  S.  E.  874,  128  Am.  St 
Rep.  923,  we  find: 

"  'While  a  public  service  water  company  has 
the  right  to  cut  off  a  consumer's  water  supply 
for  nonpayment  of  recent  and  just  lulls  for  wa- 
ter rent,'  etc.  •  •  •  We  agree  with  the  cir- 
cuit judge  that  the  water  company  cannot  be  al- 
lowed to  refuse  to  furnish  water  under  the  eon- 
tract  of  December  1,  1909,  even  if  there  was  a 
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debt  due  for  water  supplied  at  a  previous  time 
and  a  different  place. 

The  appellant  cites  from  the  franchise  as 
Its  authority: 

"Upon  the  failure  or  refusal  of  any  consumer 
to  comply  with  the  foregoing  provisions,  or  any 
reasonable  rule  or  regulation  of  the  said  A.  N. 
Walker,  his  heirs  and  assigns,  and  upon  the 
failure  of  any  customer  to  settle  any  bill  when 
due,  service  may  be  discontinued  and  the  amount 
of  deposit  returned  to  such  customer  after  de- 
ducting all  his  bills  due." 

The  service  was  discontinued  here  for 
past-due  bills,  under  a  contract  made  with 
another  concern,  and  assigned  to  the  appel- 
lant. 

These  companies  should  have  a  short  and 
inexpensive  method  of  collecting  Just  bills, 
but  we  have  been  cited  to  no  authority,  and 
we  know  of  none,  that  allows  the  short 
method  for  the  collection  of  assigned  accounts 
for  past-due  bills.  Mr.  Johnson  denies  that 
he  Is  due  anything  for  arrears  of  water 
rent 

The  order  Is  affirmed. 

GARY,  O.  J.,  and  HYDBIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 

Petition   for   Rehearing. 

PER  CURIAM.    The  real  controversy  here 
Is  alleged  arrears  of  water  rent. 
The  petition  is  dismissed. 


(1S6  S.  C.  449) 

BARRETT  &  CO.  v.  STILL  et  at 
(No.  9626.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 
1917.) 

1.  Refbbenck  «=j47— Speciai,  Mastbb— Pow- 

gT>  I. Statute 
In  view  of  Civ.  Code  1912,  §  1379,  authoriz- 
ing appointment  of  special  master  in  case  of 
vacancy,  and  section  1380,  prescribing  the  du- 
ties ot  a  master,  in  a  proceeding-  by  creditors  of 
the  estate  of  an  intestate  decedent  to  declare 
fraudulent  deed  executed  by  decedent  to  wife, 
the  appointment  of  a  special  master  clothed  him 
with  all  the  powers  of  a  regular  master,  and 
the  decree  of  another  judge,  who  heard  the  ar- 
gument on  the  report,  that  the  master  take  fur- 
ther testimony  and  report  amount  of  dower  de- 
mandant was  entitled  to  and  make  a  sale,  ron- 
tinued  the  special  master  in  such  capacity, 
and  the  fact  that  the  sale  did  not  occur  at  the 
time  nominated  in  the  decree  did  not  deprive 
the  special  master  o1  his  jurisdiction  to  con- 
tinue as  such  until  the  conclusion  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  {{  74,  76,  78.] 

2.  Rkfekknob  ®=9l00(7)— Findinqs— Failubb 
TO  Object. 

In  an  action  by  a  creditor  in  behalf  of  it- 
self and  other  creditors  of  the  estate  of  an  in- 
testate decedent  to  set  aside  as  fraudulent  a 
deed  executed  by  deceased  to  his  wife,  in  which 
wife  claims  homestead  and  dower,  where  the  de- 
cree did  not  direct  the  method  to  be  used  in  de- 
termining homestead  and  dower,  and  the  master 
adopted  the  usual  course  giving  notice  to  tlie 
partie.s  to  select  appraisers  for  that  purpose,  and 
plaintiff's  attorney  represented  the  creditor's 
class   and   selected   an  appraiser  to  determine 


homestead  and  dower,  any  other  creditor  is  ea* 
topped  to  object  to  the  action  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  {{  163,  168.] 

8.  Reference    ®=»  100(4)  —  FiNDiuoB—SuFn- 

oiENCT  or  Exceptions. 
Exceptions  to  the  homestead  appraisement, 
which  do  not  contain  any  evidence  to  establish 
the  claim  that  the  assessments  were  excessive 
and  wrongful,  beyond  the  bare  statement  of 
that  fact,  will  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  (S  160,  161.] 

4.  Refebence  «=389— Fikdings— Attobney's 
Fees— Pbematubk  Establishment. 
The  action  of  the  master  in  establishing  the 
fees  for  plaintiff's  attorney  in  advance  of  the 
sale  of  the  property,  and  the  actual  bringing 
into  court  of  the  net  funds  realized  therefrom, 
was  premature,  and  ah  exception  thereto  will  be 
sustained  on  the  ground  that  such  services 
have  not  occurred. 

[Eld.  Note. — ^For  other  cases,  see  Reference, 
Cent  Dig.  §S  135-140.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;   J.  W.  De  Vore,  Judge. 

Action  to  have  a  deed  declared  fraudulent 
by  Barrett  &  Co.  against  ^.  D.  Still  and 
others.  From  the  decree,  the  plaintiff  and 
defendants  F.  S.  Royster  Guano  Company 
and  others  appeal.    Affirmed. 

The  following  is  the  decree  of  the  court  be- 
low: 

This  matter  comes  before  me  on  exceptions  to 
proceedings  had  by  the  special  master,  J.  Emile 
Harley,  Esq.,  in  re  homestead  and  dower  of 
Marion  M.  Still,  and  fees  fixed  for  Mr.  R.  J. 
Southall,  attorney  for  the  plaintiffs  herein. 

The  matter  being  on  the  calendar  was,  by 
consent,  marked  "heard"  and  was  argued  before 
me  at  my  diambers  in  Columbia,  on  December 
16th,  the  attorney  for  the  excepting  creditors, 
being  Mr.  Mitchell,  of  the  firm  of  Mitchell  & 
Smith;  Mr.  Nathans,  of  Nathans  &  Slnkler, 
representing  the  F.  8.  Koyster  Guano  Company, 
Read  Phosphate  Company,  and  F.  W.  Wagener 
&  Co.,  certain  defendants;  whilst  the  plaintiff 
was  represented  by  R.  J.  Southall,  Esq.;  and 
Mr.  Simms  and  Mr.  Mayfield,  representing  Mrs. 
Marian  M.  StiU,  the  claimant  in  homestead  and 
demandant  in  dower. 

The  facts  are  as  follows:  The  regular  master 
for  the  county  being  disqualified,  by  consent,  an 
order  at  chambers  was  signed  by  Judge  Rice,  on 
January  12,  1914,  appointing  J.  Emile  Harley, 
Esq.,  as  special  master,  "to  take  all  testimony 
in  this  cause  and  to  report  the  same  to  the  court 
with  all  convenient  speed,  and  that  said  master 
is  hereby  clothed  with  authority  and  powers  con- 
ferred upon  masters,"  and  he  was  also  required 
to  call  In  creditors  to  prove  their  claims  before 
him,  etc. 

This  was  done,  and  the  case  was  argued  before 
Judge  Sease  on  the  testimony  reported,  and, 
among  other  things.  Judge  Sease  provided  in 
liis  decree  that  the  said  special  master  or  referee 
(which  terms  are  convertible)  "to  take  the  tes- 
timony herein  and  report  to  the  court,  the 
amount  to  which  Mrs.  Marian  M.  Still  would  be 
entitled  for  her  right  of  dower  in  said  lands; 
that  he  next  pay  to  Mrs.  Marian  M.  Still,  H.  D. 
Still,  S.  H.  Still,  and  L.  C.  Still  $1,000  in  full 
settlement  and  discharge  of  the  homestead  ex- 
emption to  which  they  are  entitled  as  the  sole 
heirs  at  law  of  the  said  H.  D.  StiU,  deceased." 

An  appeal  was  taken  to  the  Supreme  Court 
from  Judge  Sease's  decree,  and  the  same  was 
modified  by  the  Supreme  Court  in  certain  par- 
ticulars, among  which  was  that  Mrs.  Still  was 
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held  to  be  entitled  to  both  homestead  and  dow- 
er in  kird,  if  practicable.  Thereafter  a  refer- 
ence was  appointed  by  the  special  master,  under 
the  proTisions  of  Judge  Sease's  order^  as  modi- 
fied by  the  Supreme  Court,  to  ascertain  and  re- 
port a  reasonable  compensation  for  R.  J.  South- 
all,  Esq.,  plaintiffs'  attorney,  and  also  the  se- 
lection and  appointment,  under  the  law,  of  ap- 
praisers to  aUot  dower  and  homestead  to  Mrs. 
Still. 

At  this  reference  Messrs.  Kathans  &  Sinkler, 
Mitchell  &  Smith,  and  James  Simons,  represent- 
ing F.  S.  Royster  Guano  Company,  Read  Phos- 
phate Company,  and  F.  W.  Wagener  &  Co.,  ob- 
jected on  the  ground  that  they  had  not  been 
BuflScieutly  notified  of  the  same,  whereupon  the 
special  master  continued  the  reference,  and  no- 
tified the  said  attorneys  of  the  continuance,  un- 
til the  11th  of  October,  1915.  At  this  reference 
the  said  attorneys  did  not  appear,  but  Mr. 
Boulware,  an  attorney  it  the  Barnwell  Bar, 
appeared,  and  on  their  behalf  filed  their  objec- 
tion to  any  action  on  the  i)art  of  the  special 
master,  alleging  that  his  jurisdiction  had  ceas- 
ed with  the  expiration  of  the  date  fixed  in  the 
decree  of  Judge  Sease,  for  making  the  said  sale, 
and  that  he  would  be  disqualified  from  taking 
any  action  until  a  new  date  had  b^en  fixed  for 
the  sale,  and  that  the  application  to  assess  a  fee 
for  Mr.  Southall,  as  plaintiff's  attorney,  was 
premature.  This  objection  was  overruled,  and 
the  sijecial  master  proceeded  with  the  reference, 
and  testimony  was  offered  as  1;p  the  services 
rendered,  and  for  the  amount  of  fee  for  said 
plaintiffs'  attorney. 

The  commissioners,  who  had  been  previously 
nominated  and  appointed,  one  on  behalf  of  the 
plaintiff  by  plaintiffs'  attorney,  one  by  the  de- 
fendant claimant,  Mrs.  Stillj  and  the  other  by 
the  special  master,  filed  their  report  in  home- 
stead and  dower,  with  the  special  master,  to- 
gether with  their  allotment  and  assessment, 
which  in  turn  was  filed  with  the  clerk  of  court 
by  the  master  on  the  16th  of  October,  1915,  and 
notice  given  to  said  defendants  by  the  special 
.  master.  To  this  exceptions  were  served  by  the 
defendants  F.  S.  Boyster  Guano  Company,  Read 
Phosphate  Company,  and  F.  W.  Wagener  &  Co., 
upon  the  special  master  and  upon  the  attorneys 
for  the  various  parties,  alleging:  (1)  That  there 
were  no  provisions  in  the  decree  of  the  circuit 
court  or  Supreme  Court  authorizing  the  special 
master  or  referee  to  appoint  appraisers  to  set 
aside  homestead  or  dower ;  (25  that  the  date 
for  the  sale,  under  Judge  Sease  s  order,  had  ex- 
pired, and  no  new  order  had  been  taken  for  an- 
other sales  day,  and  that  hence  the  special  mas- 
ter had  become  functus  officio  and  without  au- 
thority to  appoint  appraisers;  (3)  that  no  au- 
thority was  conferred  by  law  on  the  present 
master  or  referee  to  appoint  appraisers  to  ad- 
measure dower.  These  exceptions  were  not  filed 
with  the  clerk  of  court  by  the  said  creditors, 
but  do  appear  in  the  report  of  the  special  mas- 
ter. 

[i]  After  consideration  of  the  matter,  I  am 
of  the  opinion,  and  so  rule,  that  the  appoint- 
ment of  the  special  master  by  Judge  Bice,  under 
the  law,  clothed  him  with  aU  of  the  powers  of 
a  regular  master,  and  that  Judge  Sease's  decree 
continued  him  in  that  capacity  to  make  the  sale 
and  to  otherwise  pass  lipon  certain  questions 
ordered  by  Judge  Sease  for  his  adjudication,  and 
that  the  fact  that  the  sale  did  not  occur  at 
the  time  nominated  in  the  decree  did  not  deprive 
this  special  master  of  bis  jurisdiction  to  con- 
tinue as  snob  until  the  conclusion  of  the  case. 
Sections  1379,  1380,  Civil  Code. 

There  was  no  provision  in  the  decree  of  the 
court  directing  the  method  to  be  pursued  in  the 
determination  of  the  homestead  and  dower,  and 


'  this  the  practicability  of  the  game  being  set  off 
in  kind.  He  followed^  therefore,  the  usnal 
course  in  matters  of  this  character,  giving  no- 
tice to  the  interested  parties  to  sdect  appraisec* 
for  that  purpose. 

[2]  All  parties  acquiesced  in  the  appointment 
of  the  appraisers,  except  the  defendants  above 
mentioned.  The  plaintifh'  attorney  selected,  on 
behalf  of  the  plaintiff,  his  appraiser.  The  de- 
fendant Marian  M.  Still,  claimant  in  homestead 
and  dower,  selected  hers,  and  the  spedal  master 
appointed  the  third.  The  otiier  creditors,  de- 
fendants, refused  to  co-operate  with  the  plain- 
tiffs'  attorney  in  tiie  selection  of  an  appraiser, 
but  relied  entirely  upon  the  objection  that  the 
master  had  become  functus  officio.  I  am  of  the 
opinion  therefore  that  the  objection  to  the  ac- 
tion of  the  master  should  be,  and  is,  overruled, 
because  the  plaintiffs'  attorney  in  charge  of  the 
litigation  having  acted  on  behalf  of  the  credi- 
tors' class,  any  individoal  creditor  is  estopped 
by  conduct  in  the  objection  to  the  action  of  the 
master. 

The  further  objection  that  the  homestead  and 
dower  assessment  are  excessive  in  value  appear 
to  have  been  served  upon  the  attorneys  in  the 
case,  but  do  not  appear  on  the  original  record 
as  served  by  the  said  objecting  attorneys  upon 
the  special  master  and  by  him  filed  with  his  re- 
port in  the  clerk's  office. 

[3]  It  was  held,  in  Chaffee  v.  Bansey.  54  S.  C. 
617,  32  S.  E.  522,  that  exceptions  to  the  home- 
stead appraisement  must  be  filed  in  the  office 
of  the  clerk  of  court  within  the  limited  time, 
nnd  that  service  on  the  judgment  due  will  not 
suffice;  but,  waiving  for  the  purposes  of  this 
decision  this  point,  it  does  not  appear  in  the 
exceptions  any  evidence  going  to  establish  the 
claim  that  the  assessments  were  excessive  and 
wrongful  beyond  the  bare  statement  of  that 
fact  in  the  exceptions.  It  is  therefore  ordered 
that  the  exceptions  to  the  appraisers'  sworn  re- 
port, accompanied  by  the  plats,  etc.,  be,  and 
the  same  are  hereby,  overruled. 

(4]  As  to  the  remaining  question  raised  by  the 
objecting  creditors,  as  to  the  amount  of  fees 
fixed  for  the  plaintiffs'  attorney,  and  that  the 
action  of  the  master  in  establishing  these  fees  , 
at  this  time,  in  advance  of  the  sale  of  the  prop- 
erty and  the  actual  bringing  into  the  court  the 
net  funds  realized  therefrom,  I  am  of  the  opin- 
ion that  this  question  should  be  reserved^  and 
that  the  action  of  the  master  in  this  particular 
was  premature,  and  it  is  therefore  ordered  and 
adjudged  that  without  expressing  any  opinion 
as  found  by  the  master  as  to  the  value  of  the 
services,  but  simply  because  the  same  had  not 
yet  occurred,  it  is  therefore  ordered  that  said  ex- 
ception be  sustained. 

James  Simons,  Mitchell  &  Smith,  and 
Nathans  &  Sinkler,  all  of  Charleston,  for  ap- 
pellants. B.  J.  Soutball,  of  Autrosta,  Ga., 
for  respondents. 

WATTS,  J.  This  is  an  appeal  from  a  de- 
cree of  Hon.  J.  W.  De'Vore,  circuit  Jndge, 
made  In  this  case.  This  is  the  second  appeal 
In  the  case.  The  case  is  reported  in  102  S. 
C  19,  86  S.  D.  204. 

For  the  reasons  stated  by  the  circuit  Judge 
in  his  decree,  It  Is  the  Judgment  of  this  court 
that  the  Jadgment  of  the  drcalt  ooart  be 
affirmed. 

Judgment  affirmed. 

GABY,  O.  J.,  and  HYDfilOK,  FBASEB, 
and  GAGE,  JJ.,  concur. 
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SHEPHERD  et  aL  r.  DARUNO  et  al. 

(Snpreme  Court  of  Appeals  of  Virginia.    March 

15,  1917.    Rehearing  Denied 

March  28, 1917.) 

1.  EXECTTTORS  AND   ADiaNISTBATOBS  ^=137— 

Trusts  iS=»18&— Dtjtt  or  Cask  or  Execu- 
tor AND  TB08TEK. 

An  exceptor  and  tmstee,  in  selling  his  tes- 
tator's property,  was  required  merely  to  exer- 
cise the  care  of  a  reasonably  pradent  man  con- 
ducting his  own  affairs. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and 
Administrators.  Cent  Dig.  i  701 ;  Trusts,  CenL 
Dig.  SS  240,  241.  244.] 

2.  Executors  and  Aouinistbatorb  ^3>127— 
Sale  of  Property— Power  under  Will. 

Where  testator  bequeathed  all  his  estate  to 
his  executors  in  trust  to  be  sold  as  soon  after 
his  death  as  in  their  opinion  it  could  be  done 
with  greatest  profit,  the  surviving  executor  had 
power  to  sell  testatoi^s  property  without  an  or- 
der of  the  court. 

FEd.  Note. — ^Por  other  cases,  see  Executors  and 
Administrators.  Cent  Dig.  S§  527-630.] 
S.  Executobs  and  Adiiinistbatobs  ^=>82  — 
Authorization  or  Salx  or  Pbopebtt — Pro- 
tection OF  Executor. 
Testator's  executor,   aathorlzed  to  sell   the 
property  without  an  order  of  court,  had  the 
right,  notwithstanding  the  power  ^iven  him  by 
the  will,  to  go  into  a  court  of  equity  for  advice 
and  instruction,  and  was  fully  protected  by  the 
court's  order  under  which  be  acted  in  selling, 
when  he  sought  the  court's  advice  in  good  faith. 
[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {  335.] 

4.  Pabtnership  'S=32oS(8)— Sale  of  Pbopebtt 
TO  Partner— Suit  to  Set  Aside— Burden 
or  Pboof. 

In  suit  brought  by  the  heirs  of  a  deceased 
partner  against  his  surviving  executor  and  an- 
other partner,  who  purchased  the  partnership. 
property  from  the  executor,  to  set  aside  the  pur- 
chase on  the  ground  of  undue  influence  and 
fraud,  the  burden  of  proof  was  not  on  the  pur- 
cbasliig  partner  to  show  affirmatively  that  he 
made  disclosure  as  to  the  business,  with  which 
be  was  the  more  familiar,  and  acted  in  good 
faith,  even  if  he  and  the  executor  were  partners 
in  the  business. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  5SO-582,  5W}.] 

5.  Pabtnebsiiip  <s=»258(8)— Sale  of  Pbopebtt 
TO  Partner— Burden  or  Pubchaseb. 

Where  a  partner  purchased  the  business 
from  the  surviving  executor  of  another  partner 
only  after  the  latter  sought  the  independent  ad- 
vice of  a  court  of  equity,  the  fact  satisfied  any 
burden  upon  the  purchasing  partner  to  show  his 

good  faith  and  disclosure  of  the  condition  of  the 
asineas,  with  which  he  was  more  familiar,  in 
rait  by  the  heirs  of  the  deceased  partner  against 
him  to  set  aside  the  sale. 

[Ed.  Note.— For.  other  cases,  see  Partnership, 
Cent  Dig.  g;  580-682;  596.] 

Appeal  from  Circuit  Court,  Elizabeth  City 
County. 

Salt  by  Mary  McMenamln  Shepherd  and 
another  against  Henry  Li.  Scbmelz,  executor 
and  trustee  of  James  W.  McMenamln,  de- 
ceased, Frank  W.  Darling,  and  John  McMen- 
amln. From  the  decree,  plaintiffs  and  the 
last-named  defendant  appeal.     Affirmed. 

The  portion  of  James  McMenamln's  will 
antborlzing  his  execntors  to  sell  his  property 
read  as  follows: 


"I  give,  devise,  and  beqneath  unto  my  execu- 
tors hereinafter  named  aU  my  estate  and  effects 
that  I  may  die  possessed  of,  or  am  entitled  to, 
in  trust,  to  be  (such  of  it  as  is  not  now  advan- 
tageously invested)  sold  as  soon  after  my  death 
as  in  their  opinion  it  can  be  done  with  the  great- 
est profit,  and  the  proceeds  so  invested  as  can 
give  the  best  returns  consistent  with  safety." 

Allan  D.  Jones,  of  Newport  News,  for  ap- 
pellants. Jones  &  Woodward,  R.  M.  Lett, 
and  J.  W.  Read,  all  of  Newport  News,  for  ap- 
pellees. 


KELLY,  J.  The  record  In  tliis  cause  em- 
braces more  than  800  printed  pages.  The 
case  has  been  well  argned,  both  orally  and  in 
the  briefs.  We  have  given  It  careful  consid- 
eration, and  it  must  now  suffice  to  state 
briefly  the  essential  facts  as  we  find  them 
and  the  principles  of  law  governing  the  same. 

In  the  year  1888  W.  N.  Armstrong,  J.  S. 
Darling,  G.  A.  Schmelz,  Geo.  S.  Schermer- 
hom,  and  James  McMenamln  obtained  a 
charter  of  incorporation  for  the  Powhatan 
Oyster  Company,  with  the  purpose  of  acquir- 
ing oyster  grounds  and  buying,  planting,  and 
selling  oysters.  It  appears  that  tbla  company 
took  charge  of  and  planted  certain  oyster 
grounds  theretofore  assigned  to  some  of  the 
Incorporators,  and  about  the  same  time  made 
a  contract  with  Prank  W.  Darling  to  super- 
intend its  out-of-door  work,  subject  to  the  di- 
rection and  control  of  Its  officers.  Shortly 
thereafter  the  Incorporators  decided  to  aban- 
don the  use  of  the  charter  and  to  divide  the 
oyster  grounds  and  oyster  business  of  the 
company  into  five  equal  shares,  one  to  be 
owned  by  each  of  the  persons  Interested  in 
the  company.  The  grounds  were  accordingly 
laid  off  and  assigned  In  five  divisions  to  each 
of  the  parties,  but,  as  it  was  not  feasible  to 
equally  divide  the  oysters  In  this  way,  each 
party  remained  the  owner  of  an  undivided 
Interest  therein.  The  business  itself  was  not 
affected  by  these  changes,  F.  W.  Darling  con- 
tinuing as  the  superintendent,  and  the  inter- 
ests of  all  the  parties  being  held  together 
under  the  company  name  and  operated  under 
one  management  In  the  course  of  time,  W. 
N.  Armstrong  assigned  his  Interest  to  M.  O. 
Amustrong,  and  James  S.  Darling  assigned 
his  Interest  to  F.  W.  Darling.  StUl  later  M. 
C.  Armstrong  withdrew  from  the  association, 
receiving  an  allotment  of  the  oyster  ground 
and  a  certain  sum  of  money  for  his  share  in 
the  oysters.  Thus  the  Joint  business  was  re- 
duced to  four  shares,  held,  respectively,  by 
James  McMenamln,  Geo.  S.  Schermerhom, 
Geo.  A.  Schmebs,  and  Frank  W.  Darling,  the 
latter  remaining  also  the  superintendent  or 
manager. 

James  McMenamln  died  In  1901,  leaving  a 
will  whereby  he  appointed  Henry  L.  Schmelz 
and  Geo.  A.  Schmelz  his  executors.  George 
Schermerhom  died  In  1905,  his  widow  suc- 
ceeding to  his  rights  in  the  oyster  company. 
Geo.  A.  Schmelz  died  in  1911,  and  Henry  L. 
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Scbmelz  and  John  Garland  Pollard  became 
bis  administrators. 

F.  W.  Darling  was  thus  left  as  the  sole 
survivor  of  the  parties  originally  connected 
with  this  enterprise.  From  the  outset  be  had 
been,  under  varying  contracts,  the  manager 
for  all  the  parties,  and  was  more  familiar 
with  the  business  than  any  of  the  others,  and 
under  his  management  It  bad  been  quite 
profitable  to  all  concerned. 

Some  little  time  after  the  death  of  Geo.  A. 
Schmelz,  Darling  called  on  Henry  L.  Schmelz 
for  the  purpose  of  discussing  a  settlement 
of  the  business;  the  latter  asked  him  how  a 
settlement  could  be  made,  and  he  replied  as 
follows: 

"I  stated  to  him  that  I  was  perfectly  willing 
to  atHde  by  our  understanding  among  us  in  the 
first  agreement,  or  the  old  agreement,  which  was 
that  we  divide  up  the  oysters;  sell  the  oyatera 
and  let  me  out  I  told  him  I  was  perfectly  will- 
ing  to  do  that,  sell  the  oysters,  and  let  each  man 
take  his  share  of  the  ground.  He  asked  me 
would  I  consider  ^nrchasing  it.  I  told  him 
•Xes,'  I  would  consider  purchasing  it  •  •  • 
I  told  him  that  I  would  consider  the  purchase 
of  all  the  interests  in  the  property.  I  did  not 
mention  any  price  or  anything  more  at  that 
time  as  to  lie  purchase  of  it.  He  stated  to. me 
he  would  take  the  matter  up  with  Mr.  PoUard, 
and  when  they  were  in  position  to  consider  an 
offer  would  let  me  know. 

After  the  lapse  of  more  than  a  year,  during 
which  time  there  had  been  some  further 
negotiations.  Darling  met  Schmelz  and  Pol- 
lard at  their  request,  and,  upon  being  asked 
for  bis  proposition,  told  them,  in  substance, 
that  be  would  give  $20,000  In  cash  for  each 
interest  in  the  property  as  it  stood,  oysters, 
ground,  and  everything  connected  with  it 
They  requested  him  to  reduce  the  proposition 
to  writing,  which  he  accordingly  did. 

At  the  time  this  offer  was  made  there  .was 
still  pending  in  the  circuit  court  of  Eliza- 
beth City  county  a  diancery  suit  under  the 
style  of  McMenamin's  Ex'r  v.  HcMenamln  et 
al.,  which  bad  been  instituted  by  the  execu- 
tors shortly  after  the  death  of  James  Mc- 
Menamin  for  the  purpose  of  having  a  con- 
struction of  the  McMenamln  wUl,  and  to 
obtain  instructions  by  the  executors  as  to  cer- 
tain of  their  duties. 

H.  L.  Schmelz  had  the  power,  under  the 
terms  of  the  will,  to  make  the  sale,  but  be 
preferred  to  submit  the  matter  to  the  court, 
and  be  accordingly  filed  bis  petition  in  the 
last-mentioned  cause,  reciting  the  proposition 
made  by  Darling  and  asking  the  instructions 
of  the  court  In  this  petition  he  recommend- 
ed the  proposition,  but  showed  that  be  bad 
not  accepted  it,  and  would  not  do  so  with- 
out the  approval  of  the  court  This  petition 
named  as  defendants  Mary  McMenamln  Shep- 
herd and  James  and  John  McMenamln,  the 
children  and  devisees  of  James  McMenamln, 
who,  under  the  residuary  clause  in  his  will, 
would  be  entitled  to  the  property,  or  the 
proceeds  thereof.  Mary  McM.  Shepherd  and 
James  McMenamln  wei'e  both  of  age,  answer- 
ed the  petition,  and  prayed  the  court  to  ap- 
prove tbe  oSer.    John  McMenamln  was  not 


of  age,  and  he  filed  a  formal  anatwer  by  his 
guardian  ad  litem.  The  circuit  court  referred 
the  question  to  a  commissioner,  wbo  took 
depositions  and  returned  the  same  along  with 
his  report  in  favor  of  the  acceptance  of  the 
offer,  and  the  court  thereupon  confirmed  tbe 
report  and  directed  the  sale. 

Tbe  sale  was  accordingly  made,  being  con- 
summated in  July,  1912. 

In  August,  1913,  on  the  day  on  which  John 
McMenamln  attained  bis  majority,  and  under 
circumstances  not  necessary  here  to  detail, 
but  which  plainly  show  that  the  execotor, 
Schmelz,  acted  openly  and  above  criticism, 
the  three  residuary  devisees,  Mary  McMena- 
mln Shepherd  and  James  and  John  McMena- 
mln, made  a  final  settlement  with  the  execu- 
tor, executing  to  him  their  release  and  re- 
ceipt in  full. 

In  October,  1913,  tbe  present  salt  was 
brought  by  Mrs.  Shepherd  and  James  Mc- 
Menamln against  H.  L.  Schmelz,  surviving 
executor  and  trustee  of  James  W.  McMena- 
mln, deceased,  and  Frank  W.  Darling,  charg- 
ing that  the  sale  to  Darling  was  procured 
by  him  by  means  of  undue  Influence  over  the 
executor,  and  by  fraud  and  misrepresenta- 
tion on  Darling's  part,  and  by  negligence  or 
connivance  on  tbe  part  of  Scbmelz ;  and  the 
bill  charges  that  the  latter  is  liable  to  the 
complainants  and  to  their  brother,  John  Mc- 
Menamln, who  was  made  a  defendant  in  the 
suit,  for  the  fair  cash  value  of  the  property, 
subject  to  a  credit  of  $20,000,  wbidi  was  paid 
to  the  executor  by  Darling,  and  by  him  in 
turn  paid  to  the  complainants  and  John  Mc- 
Menamln. No  specific  relief  is  asked,  how- 
ever, against  tbe  executor  in  the  prayer  of 
the  bill,  except  in  so  far  as  it  is  embraced  lii 
the  prayer  for  general  relief ;  and  tbe  special 
prayer  and  main  purpose  of  tbe  bill  is  to  have 
the  sale  to  Darling  set  aside  and  require 
him  to  account  to  tbe  complainants  and  their 
brother  for  the  value  of  the  property,  sub- 
ject to  a  credit  of  $20,000  theretofore  paid 
by  him;  it  being  claimed  by  them  that  the 
fair  cash  value  of  tbe  property  .was  greatly  in 
excess  of  the  amount  which  he  paid.  John 
McMenamln  answered  the  bill,  admitting  Its 
allegations,  and  joining  in  its  prayer. 

So  far  as  the  case  against  the  executor  is 
concerned,  it  seems  to  be  free  from  any  sort 
of  difficulty  or  question. 

[1  ]  We  find  nothing  in  the  evidence  to  show 
either  negligence  or  bad  faith  on  his  part 
A  careful  consideration  of  tbe  history  of 
the  business  and  the  conduct  of  Henty  L. 
Schmelz  in  connection  therewith,  and  par- 
ticularly in  connection  with  the  transaction 
under  consideration,  shows  that  he  acted  cau- 
tiously and  prudently,  and  did  nothing  to  in- 
dicate that  the  confidence  reposed  in  him  by 
James  McMenamln,  who  evidently  knew  him 
well  and  trusted  him  fully,  was  violated ;  and 
in  the  negotiation  .with  Darling  he  certainly 
acted  with  no  less  care  than  he  or  any  other 
reasonably  prudent  man  would  have  been 
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expected  to  act  In  bis  own  affairs.  TUs  was 
all  that  was  required  of  blm  as  executor  and 
trustee. 

Prof.  Jobn  B.  Minor,  in  discussing  the  de- 
gree of  care  required  of  a  trustee,  says: 

"But  nothing  more  is  in  eeneral  required  than 
that  he  shoald  act  in  good  faith,  and  with  the 
same  prudence  and  discretion  that  a  prudent 
man  exercises  in  bis  own  affairs.  If  more  than 
this  were  exacted,  it  would  tend  to  the  disad- 
vantage of  persons  interested  In  trusts  in  gener- 
al, because  it  would  discourage  competent  per- 
sons from  accepting  the  administration  of 
trusts."    2  Minor^s  Inst.  (4th  Ed.)  p.  255. 

See,  also,  to  the  same  effect,  2  Pom.  Eq. 
Jur.  i  1070;  EUlott  v.  Carter,  9  Grat.  (50  Va.) 
541;  Myers  v.  Zetdle,  21  Grat  (62  Va.)  733; 
Davis  ▼.  Harman,  21  Grat.  (62  Va.)  199; 
Thomson  v.  Brooke,  76  Va.  166. 

[2,  3]  Although  the  contention  is  made  by 
the  appellants  that  Schmelz,  as  surviving  ex- 
ecutor, did  not  have  the  power  to  sell  the 
property  without  an  order  of  court,  we  are 
of  opinion  that,  under  the  plain  provisions  of 
the  will,  he  clearly  did  have  this  power,  and 
that  the  same  was  not  tn  any  way  affected  or 
diminished  by  the  previous  proceedtngs  In 
the  above-mentioned  suit  of  McMenamin's 
Ex'r  v.  McMeuamln  et  al.  But  it  is  equally 
true  that,  as  executor  and  trustee,  be  had  the 
right,  notwithstanding  such  power,  to  go  Into 
a  coort  of  equity  for  advice  and  Instruction 
upon  the  proposition.  Having  taken  that 
course  in  good  faith,  as  we  think  the  evi- 
dence shows  he  did,  he  is  fully  protected  by 
the  order  of  the  court  under  which  he  acted. 
2  Minor's  Inst  (4th  Ed.)  p.  256;  2  Pom.  Eq. 
Jur.  $1064;  21Cyc.  88. 

Coming  now  to  the  case  as  it  affects  Frank 
W.  Darling,  we  are  of  opinion  that  It  likewise 
must  falL 

[4, 1]  It  is  contended  most  earnestly  by 
counsel  for  the  appellants  that  inasmuch 
as  Darling  occupied  the  relationship  of  a 
partner  to  the  other  parties,  and  especially  in 
view  of  the  fact  that  he  was  more  Intimately 
acquainted  with  ttie  business  of  the  company 
than  any  of  the  other  partners,  it  was  his 
dn(7  to  make  a  full  disclosure,  and  that  the 
burden  was  upon  him  to  show  affirmatively 
that  be  did  make  such  disclosure,  and  that  he 
acted  in  all  respects  with  the  utmost  good 
faith.  In  the  recent  case  of  Aronhime  v.  Lev- 
Inson,  89  S.  E.  893,  this  court  while  fully 
recognizing  the  rule  requiring  a  purchasing 
partner  to  act  openly  and  In  good  faith,  ex- 
pressly held  that  the  burden  of  proof  did  not 
rest  on  the  purchasing  partner  in  a  suit 
brought  by  the  selling  partner  to  set  aside  the 
purctiase  on  the  ground  of  fraud.  Conceding, 
without  discussion,  that  the  appellants  are 
right  in  contending  that  Darling  occupied  the 
relation  of  a  partner  to  Schmelz,  the  decision 
In  the  Aronhime  Case  is  absolutely  control- 
ling here  so  far  as  the  question  of  the  burden 
of  proof  is  concerned.  But  were  th6  rule  oth- 
erwise, the  result  would  be  the  same  in  this 
case.  Henry  L.  Schmelz,  as  executor  and 
trustee  imder  the  wiU  of  James  McMenamin, 


had  been  representing  tlie  McMenamln  in- 
terests in  this  business  for  11  years,  and, 
along  with  John  Garland  Pollard,  his  coad- 
ministrator, he  had  been  representing  anotlier 
Interest  in  it  for  about  6  years.  It  is  true 
that  Darling  was  more  Intimately  acquainted 
with  the  details  and  doubtless  with  the  ac- 
counts and  financial  condition  of  the  business 
than  his  copartners,  but  his  copartners  did 
not  rely  upon  his  representations,  and  resort- 
ed to  the  safest  method  known  to  the  law  in 
obtaining  Independent  advice.  They  invok- 
ed the  aid  and  advice  of  a  court  of  equity 
(Scbmelz  and  Pollard,  administrators,  like- 
wise paiticlpating  informally  in  relying  upon 
this  application  to  the  court).  The  case  there- 
fore, in  our  opinion,  is  brought  clearly  within 
the  principle  enunciated  by  Judge  Rlely  in 
Tenaant  v.  Dunlop,  97  Va.  236,  33  S.  E.  624, 
as  follows: 

"There  is  no  doubt  that,  where  a  beneficiary 
in  dealing  with  the  trustee  has  sought  and  ob- 
tained independent  advice  from  a  person  com- 
petent to  advise  as  to  the  particular  transac- 
tion, this  fact  will  go  far  to  give  anurance  of  its 
fairness,  and  to  induce  a  court  of  equity  to  up- 
hold it." 

In  the  court  proceeding  atiove  referred  to 
the  proposition  from  Darling  to  Scbmelz  was, 
as  we  hare  seen,  referred  to  a  commissioner, 
who  made  a  thorough  Investigation  of  the 
proposition,  taking  the  testimony  of  a  number 
of  widely  known  and  experienced  oyster  men. 
Before  bis  Investigation  was  completed,  John 
Garland  Pollard,  one  of  the  coadministrators 
representing  another  Interest,  indicated  that 
he  would  like  to  have  some  further  proof 
taken,  and  thereupon  the  court  directed  cer- 
tain additional  evidence,  and  when  this  was 
in,  the  commissioner  reported  that  the  price 
offered  was  a  good  price,  and  that  the  sale 
would  be  an  advantageous  one  for  the  James 
McMenamln  estate.  The  court  thereupon 
confirmed  the  report,  and  directed  the  sale, 
which  was  accordingly  made. 

In  addition  to  the  report  of  the  commis- 
sioner and  the  approval  of  the  circuit  court, 
we  think  the  proof  in  the  present  case  shows 
that  the  sale  was  fairly  made,  and  that  the 
price,  in  view  of  all  the  contemporaneous  cir- 
cumstances, was  adequate,  or  at  least  that 
it  w^as  very  far  short  of  the  inadequacy  which 
would  have  to  appear  under  well-settled  and 
familiar  rules  of  law  to  Justify  an  interfer- 
ence therewith  in  the  present  case.  A  most 
significant,  if  not  a  conclusive,  circumstance 
appearing  in  the  record  is  that  the  other  in- 
terests, represented  respectively  by  Pollard 
and  Scbmelz,  administrators,  and  by  Mrs. 
Schermerhom,  sold  to  Darling  at  or  about 
tbe  same  time  and  at  the  same  price,  and  are 
not  seeking  relief. 

It  is  contended  that  Darling,  during  the 
negotiations  leading  up  to  the  sale,  acquired 
an  undue  Influence  over  Schmelz  by  obtaining 
a  controlling  Interest  in  two  banks  from  each 
of  which  the  latter  was  drawing  a  large  sal- 
ary. The  evidence,  we  think,  wholly  falls  to 
show  any  attempt  on  the  part  of  Darllnt;  tn 
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exercise,  or  that  he  In  fact  possessed,  any 
snch  undue  influence. 

The  decree  complained  of  seems  to  ns  so 
clearly  right,  upon  the  grounds  already  dis- 
cussed, that  we  deem  It  unnecessary  to  go 
into  the  question  as  to  whether  the  sale  was 
a  private  or  a  Judicial  sale.  Of  course,  if  it 
was  the  latter,  and  we  have  not  perceived 
why  It  was  not,  the  present  suit  would  have 
to  fall  because  it  does  not  meet  the  require- 
ments of  a  suit  to  set  aside  the  decree  under 
which  the  sale  was  consummated.  See  Har- 
rlson  V.  Wallton,  95  Va.  724,  726,  727,  30  S. 
E.  372,  41  L.  R.  A.  7<»,  64  Am.  St  Rep.  830, 
and  authorities  there  cited. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  complained  of  is  plainly  right, 
and  it  must  be  affirmed: 

Affirmed. 

(120  Va.  563) 

SHENANDOAH  VALLEY  MAN  &  TRUST 
CO.  V.  MURRAY. 

(Suprane  Court  of  Appeals  of  Virginia.    March 
15,  1917.) 

1.  HlOHWATB    «=»ie0(2)    —    OBSntUCTIONS   — 

IHJUBIBS— SUFFICIENCT   OF  BVIDENCK. 

Where  a  telephone  wire  was  taut  before  de- 
fendant's employes  painted  the  house  to  which 
it  was  attached,  but  sagged  immediately  there- 
after, the  jury  was  warranted  in  finding  de- 
fendant'B  employes  caused  such  sagging. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  $S  436,  438.] 

2.  Highways  ^=»1S3— Saoqino  Wibi>— Land- 
owner's LlABIUTY. 

A  landowner  must  exercise  reasonable  care 
to  prevent  a  telephone  wire  partly  on  his  prem- 
ises from  sagging  where  it  crosses  a  public  road. 
[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  289,  417,  419.] 

3.  HlOHWATB  <&=»100(3)— Landownbb'b  Neq- 

LIOENCB— SUTFICIENCT    OF    EVIDENCE. 

Evidence  that  a  sagging  telephone  wire  was 
caused  by  defendant  landowner's  acts,  and  that 
such  condition  had  existed  three  or  four  months 
before  the  accident,  made  defendant's  negligence 
a  jury  question. 

[E>d.  Note.— BV>r  other  cases,  see  Highways, 
Cent  Dig.  H  436,  440-442.] 

4.  HionwATB  €=>160(3)  .—  OBSTBtrOTiONS  — 

OONTBIBUTOBT    NEQUQENCE   —  JCBT    QUXB- 
TION. 

Plaintiff's  contributory  negligence  was  a 
Jury  question  where  the  buggy  In  which  she  was 
riding  was  driven  into  a  sagging  telephone  wire 
which  she  might  have  seen  had  slie  been  looking. 
[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {§  436,  440-442.] 

5.  Evidence    <S=3l28— Admissibujtt— Statb- 
MENTS  TO  Physician. 

Plaintiffs  statements  of  physical  suffering 
to  her  physician  are  admissible,  although  he 
was  making  an  examination  preparatory  to  tes- 
tifying in  her  damage  suit. 

lEd.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  {{  383-^87.] 

6.  Trial  <S=>255(15)  —  Requested  Instbtto- 
TI0N8— Necessity— Physician's  Diaqnosis. 

A  physician's  diagnosis  of  plaintiff's  condi- 
tion, made  after  her  damage  suit  was  decided 
upon,  is  admissible  without  a  cautioning  instruc- 


tion, where  no  request  for  such  instmction  was 
made. 

[IDd.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  §  641.] 

7.  Evidence   €=»177(2)— Opinion    Evideno 
—Physical  Condition. 

A  nonexpert  witness'  statement  that  plain- 
tiff seemed  to  be  suffering  and  nervous  hM  ad- 
missible. 

[Ed.   Note. — For   other  cases,    see   Ehridence, 
Cent  Dig.  {  2238.] 

8.  Evidence  «=»470  —  Opinion  Evidenck  — 
Conclusion  or  Witness. 

A  nonexpert  witness'  conclusion  of  fact  is 
admissible  only  when  the  jury  cannot  be  fully 
informed  regarding  the  facta  upon  which  be 
bases  IL 

[Ed.   Note.— For   other  cases,   see   EMdence, 
Cent  Dig.  {  2220.] 

9.  Highways  €=3l60(2)  —  Obstbttctions  — 
Injuries— Evidence. 

In  an  action  for  negligently  allowing  a  tele- 
phone wire  to  sag  across  a  public  road,  evidence 
that  the  wire  could  be  used  for  installing  a  tele- 
phone on  defendant's  property  is  admissible  up- 
on the  issue  that  the  wire  was  of  value  to  hiob 
[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  a  436,  43&] 

10.  Highways  (g=s>160(2)  —  Obbtbuotions  — 
Injuries— Evidence. 

In  an  action  for  negligently  allowing  a  tele- 
phone wire  to  sag  across  a  public  road,  evidence 
regarding  the  condition  of  the  wire  two  months 
previous  to  the  accident  held  admissible. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  fS  436,  438.] 

11.  Highways  €=5>160(2)  —  Obstbuctions  — 
Injuries— Evidence. 

In  an  action  against  a  landowner  for  negli- 
gently allowing  a  telephone  wire  to  sag  across 
a  public  road,  evidence  that,  as  against  another 
landowner,  the  telephone  company  claimed  to 
'own  the  wiring  is  inadmissible,  where  the  con- 
tracts in  the  two  cases  were  not  proven  similar. 
[Ed.  Note. — For  other  cases,  see  Highways, 
O^nt  Dig.  IS  436,  438.] 

12.  Highways  ®=9l60(3)  —  Obstructions  — 
Injuries— Instructions. 

In  an  action  for  negligently  allowing  a  tele- 
phone wire  to  sag  across  a  public  road,  an  in- 
struction that  defendant  landowner  owned  the 
wiring,  etc.,  if  the  telephone  company  made  no 
claim  to  it  and  the  previous  landowner  had  re- 
linquished hec  daim  to  it  held  warranted  by 
the  evidence. 

[Ed.  Note.— For  other  cases,   see  Highways, 
Cent  Dig.  fi  436,  44(M4Z] 

IS.  Highways  <S=»160(3)  —  Obstbuctions  — 

Injuries— Instructions. 
In  an  action  for  negligently  allowing  a 
telephone  wire  to  sag  across  a  public  road,  an 
instruction  that  the  wiring,  etc.,  belonged  to  de- 
fendant landowner  if  conveyed  by  his  predeces- 
sor in  title,  and  the  telephone  company  made 
no  claim  to  it,  held  not  erroneous  as  ambiguous 
or  because  not  stating  a  proposition  of  law. 

[Ed.  Note.— For  other  cases,  see  Highways^ 
Cent  Dig.  {{  436,  440^42.] 

14.  Highways  i8=»>160(3)  —  Obstructions  — 

Injuries — Instbuction. 
An  instruction  that  it  was  defendant  land- 
owner's duty  to  repair  a  sagging  telephone  wire 
if  he  knew  of  its  condition  or  should  have 
known  of  it  is  warranted  by  evidence  that  the 
sagging  was  caused  by  defendant's  employes 
some  months  before  the  accident. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.   %i  436,  440-442.] 
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16.  Damaoks  «=>131(4)— Excessive  Amount. 
$1,000  damages  is  not  excessive  where  plain- 
tiff was  confined  to  her  bed  about  five  weeks 
and  was  a  nervous  wreck  for  a  year. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  366^  S67.  870.] 

Error  to  Circuit  CJonrt,  Falrf&x  County. 

Action  by  Mary  A  Murray  against  the 
Shenandoah  Valley  Loan  &  Trust  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

VL  L.  Walton,  of  Woodstock,  and  John  W. 
Bust,  of  Fairfax,  for  plaintiff  In  error. 
Moore,  Keith,  McCandllsh  &  Hall,  of  Fairfax, 
for  defendant  In  error. 

SIMS,  J.  This  is  an  action  by  defendant  In 
error  for  personal  injury  caused  by  the  sag- 
ging of  a  telephone  wire  extending  from  a 
pole  on  land  belonging  to  plainUff  In  error, 
beyond  the  boundary  Une  of  such  land,  across 
a  public  road.  The  former  was  plaintiff  and 
the  latter  defendant  in  the  court  below,  and 
they  will  be  hereinafter  referred  to  as  plain- 
tiff and  defendant 

There  was  a  demurrer  to  the  declaration, 
upon  seven  grounds  of  demurrer.  The  de- 
murrer was  overruled  by  the  trial  court. 
This  action  of  such  court  Is  made  the  basis  of 
the  first  assignment  of  error. 

Thereupon  there  was  a  trial  by  Jury,  re- 
citing in  a  verdict  for  the  plaintiff  for  $1,- 
OOO.  The  action  of  the  court  in  overruling' 
K  motion  of  the  defendant  to  set  aside  such 
verdict  and  grant  a  new  trial,  on  the  ground 
that  It  was  contrary  to  the  law  and  the  evi- 
dence, is  made  the  basis  of  the  second  assign- 
ment of  error. 

There  are  11  other  assignments  of  error. 

The  gaestions  arising  upon  the  second  as- 
signment of  error  Include,  In  effect,  all  ques- 
tions arising  upon  the  demurrer  to  the  decla- 
ration; h^ice,  it  Is  not  necessary  for  us  to 
discuss  separately  the  first  assignment  of  er- 
ror. The  questions  arising  upon  all  of  said 
assignments  of  error  will  be  considered  in 
their  order. 

Preliminary  to  such  consideration,  the  fol- 
lowing facts  of  the  case,  material  thereto,  will 
be  stated  with  such  supplementary  state- 
ments of  them  later  as  may  be  deemed  neces- 
sary in  connection  with  the  several  questions 
considered  below.  In  ascertaining  such  facts 
the  case  is,  of  course,  considered  as  If  upon 
demurrer  to  the  evidence  by  the  defendant. 

Facts  of  the  Case. 

The  evidence  is  conflicting  as  to  whether 
tlie  sagging  of  the  wire  which  caused  the 
Injury  was  due  to  its  being  taken  and  allow- 
ed to  remain  loose  on  the  side  of  the  road  of 
defendant's  land,  or  because  of  its  insecure 
fastening  on  the  opposite  side  of  the  road  on 
the  land  of  another.  The  testimony  shows 
that  the  wire  was  not  sagging,  but  was  fast- 
ened up  at  a  height  of  some  23  or  24  feet,  in 


good  condition,  at  the  time  the  land  of  de- 
fendant was  conveyed  to  It,  about  2  years  and 
5  months  before  the  accident. 

There  were  two  telephone  wires  of  a  metal- 
lic circuit  across  the  road.  Only  one  of  these 
later  sagged.  The  boundary  of  defendant's 
land  did  not  extend  into,  but  stopped  on  the 
south  side  of,  the  public  road.  The  wires 
were  erected  and  owned  by  the  former  owner 
of  the  land,  for  use  in  connection  with  a  tele- 
phone in  the  dwelling  house.  The  telephone 
was  rented  of  a  telephone  company,  but  the 
wires  were  not,  being  furnished  by  the  said 
owner.  OThe  telephone  had  been  removed  be- 
fore the  conveyance  of  the  land  to  the  de- 
fendant, but  the  wires  remained,  and  at  the 
time  of  such  conveyance  were  securely  fast- 
ened to  the  porch  of  the  house,  extended 
thence  about  3S  feet  to  a  tree  In  the  yard,  on 
which  they  were  fastened  to  insulators  on 
brackets,  thence  they  passed  to  the  top  of  a 
telephone  pole  set  in  the  ground  on  the  mar- 
gin of  defendant's  land  near  the  road,  thence 
above  and  across  the  road  to  trees  on  the 
land  of  another  named  Huntington.  There 
was  therefore  no  sagging  of  the  wire  at  the 
time  defendant  became  the  owner  of  the  land. 
The  sagging  occurred  afterwards. 

[1]  There  was  no  eyewitness  who  testified 
as  to  who  tmfastened  the  wires  from  the 
porch,  but  there  was  testimony  that  the  de- 
fendant, by  Its  employes  painted  the  house 
about  a  month  after  the  conveyance  of  the 
land  to  it ;  that  the  wires  were  securely  fast- 
ened as  aforesaid  immediately  before,  and 
that  they  were  seen  Immediately  after,  such 
painting  was  done  to  be  unfastened  from  the 
porch  and  the  ends  loosely  wrapped  around 
a  tree  near  the  porch.  No  other  agency  was 
shown  In  evidence  to  have  caused  this  unfast- 
ening of  the  wires.  The  Jury  were,  therefore, 
warranted  in  concluding  that  this  was  done 
by  defendant  through  its  employes,  the  paint- 
ers. 

There  was  the  testimony  of  the  agent  of 
defendant  who  had  charge  of  and  looked 
after  the  property  for  it  that  he  saw  that 
the  wires  were  detached  from  the  porch  three 
or  four  months  after  the  defendant  became 
the  owner  of  the  land.  The  condition  of  the 
wires  then,  as  seen  by  this  agent,  was  that 
the  ends,  which  had  been  fastened  to  the 
porch,  were  hanging  down  loose  from  the 
tree.  The  defendant  did  not  by  this  agent,  or 
any  other,  fasten  the  loose  ends  of  these 
wires. 

There  was  testimony  of  witnesses  for  plain- 
tiff to  the  effect  that  from  four  or  five  months 
before  the  accident  one  of  the  wires  was  sag- 
ging across  the  road,  due  to  its  having  been 
loosened  by  a  tree  falling  across  the  telephone 
Une  on  the  Huntington  side  of  the  road; 
that  witness  took  the  wire  which  was  sag- 
ging, drew  it  up  tight  about  12  feet  above  the 
road,  high  enough  to  permit  a  buggy  to  pass 
under  it  without  catching  if  the  buggy  was  in 
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the  middle  of  the  road,  but  possibly  not  blgb 
enough  to  prevent  a  load  of  hay  from  catch- 
ing on  It;  and  wrapped  the  wire  four  or 
fire  times  around  a  fence  post  on  the  Hunt- 
ington side;  that  after  the  accident  it  was 
In  the  same  position  as  be  left  it ;  that  after 
he  fixed  It,  It  did  slip  from  that  side.  This 
witness  further  testified  that  while  the  right 
of  way  for  It  might  have  been  30  feet,  the 
road  Itself  was  narrow  and  Just  wide  enough 
to  drive  In ;  and  Mr.  Jerman,  who  was  driv- 
ing the  plaintiff  in  his  buggy  at  the  time  of 
the  accident,  testified  that  he  was  driving  In 
the  middle  of  the  road. 

There  was  other  evidence  bearing  on  this 
question  of  fact,  but  It  Is  deemed  unneces- 
sary to  state  It  In  more  detail  here,  as  this 
court  cannot  try  the  case  upon  a  question  of 
fact  where  the  evidence  is  conflicting.  It  is 
sufficient  to  say  that  it  was  conflicting,  and 
that  there  was  sufficient  evidence  to  warrant 
the  Jury  in  finding  tliat  the  initial  cause  of 
the  sagging  of  the  wire  across  the  road  low 
enough  to  canse  the  accident  resulting  in  In- 
Jury  to  the  plaintiff,  was  the  act  of  the  de- 
fendant, through  its  employes,  in  taking  loose 
the  wires  from  the  porch;  that  Is  to  say, 
there  was  sufficient  evidence  before  the  Jury 
to  warrant  it  In  finding  that  the  act  of  the 
defendant  caused  the  nuisance  of  the  sagging 
wire  across  the  road  from  which  the  plaintiff 
received  her  injury. 

At  the  time  of  the  accident  one  of  the  wires 
had  sagged  down  so  low  over  the  road  as  to 
catch  on  the  top  of  the  buggy  in  which  plain- 
tiff was  seated,  although  the  top  was  two- 
thirds  turned  back,  and  to  come  witbin  18 
inches  or  2  feet  of  her  head.  As  to  when  the 
wire  reached  and  how  long  it  had  remained 
in  this  condition  before  the  accident,  there 
was  evidence  before  the  jury  which  warrant- 
ed them  In  finding  that  such  condition  exist- 
ed for  three  or  four  months  before  the  ac- 
cident 

The  road  was  straight  as  the  plaintiff  ap- 
proached the  place  of  accident  for  some  dis- 
tance, and  the  sagging  telephone  wire  could 
have  been  seen  by  the  plaintiff,  tf  she  had 
looked  for  It,  from  a  sufficient  distance  away 
for  her  to  have  avoided  the  accident.  But 
there  was  no  evidence  that  the  plaintiff,  or 
the  person  driving  her  knew  before  the  ac- 
cident of  the  condition  of  the  wire,  or  had 
their  attention  called  to  It,  except  by  the 
presence  of  the  wire  Itself  hanging  over  the 
road. 

The  accident,  the  resulting  Injury  to  the 
plaintiff,  etc.,  occurred  as  follows,  in  accord- 
ance with  the  testimony  of  the  plaintiff  and 
of  Mr.  Jerman,  her  employer,  who  were  the 
only  witnesses  to  the  occurrence:  Plaintiff, 
a  typewriter,  In  the  employment  of  Mr.  Jer^ 
man,  was  In  his  t<^  buggy,  and  was  being 
driven  by  him,  the  horse  in  a  slow  trot,  up 
a  slight  grade  In  the  road.  It  was  about  11 
o'clock  a.  m.,  a  bright,  clear  day.  Plaintiff 
and  Mr.  Jerman  were  looking  In  the  direc- 


tion of  defendant's  property,  discussing  It  as 
compared  with  a  piece  of  property  Mr.  Jer- 
man had  bought  They  had  to  look  up  the 
road  to  look  at  the  property.  Plaintiff  was 
looking  at  stumps  In  the  field  before  they 
got  opposite  the  house,  then  at  the  house; 
the  house  was  about  opposite  to  her  when  the 
wire  struck  the  buggy ;  her  sight  was  all 
right;  the  road  was  leveL  If  the  plaintiff 
or  Mr.  Jerman  had  been  looking  for  the  wire, 
or  looking  up  and  not  on  the  road,  they 
could  have  seen  the  wire ;  but  they  were  not 
looking  up  in  the  air,  and  it  was  hard  to  see 
a  wire  the  size  of  that  wliich  caused  the  ac- 
cident The  wire  caught  the  top  of  the  bug- 
gy and  pulled  the  top  off;  plaintiff  was 
thrown  out,  and  her  right  foot  mast  have 
caught  under  a  little  Iron  part  of  the  run- 
ning gear  of  the  buggy,  and  she  was  dragged 
about  50  yards  while  the  horse  was  running. 
The  horse  ran  away  as  fast  as  It  could,  re- 
quiring all  the  energy  of  Mr.  Jerman  to  stop 
it  As  a  result  of  the  fall  and  dragging, 
plaintiff  was  bruised  and  Injured  on  and 
about  her  back,  hips  and  legs,  and  she  con- 
tinued to  be  sick  at  her  stomach  next  day, 
but  went  to  Fairfax  to  work.  She  had  not 
been  sick  before  for  10  years.  After  she  got 
to  Fairfax,  the  day  after  the  accident,  she 
felt  so  sick  that  she  called  Dr.  Moncure  in- 
to Mr.  Jerman's  office;  she  then  went  to 
Dr.  Moncure's  office,  and  he  examined  her 
and  gave  her  some  medidne;  she  then  re- 
turned to  her  home  at  Ballston,  Va.  She 
was  confined  In  bed  about  fire  weeks  as  a 
result  of  the  aoddent;  and  for  the  first  year 
after  the  accident  she  was  a  nervous  wreck ; 
some  days  she  would  only  be  able  to  work 
part  of  the  day.  She  suffered  with  her  hips 
and  head,  and  she  continued  to  suffer  up  to 
the  trial  of  the  case  with  her  hips,  back,  and 
side.  Dr.  Moncure  saw  her  once  at  her  home 
at  Ballston,  and  Dr.  Howard  Fletcher  right 
often.  Mr.  Jerman  also  testified  that  "she 
seemed  to  be  suffering  and  nervous." 

On  the  subject  of  the  wires,  brackets,  in- 
sulators, and  telephone  pole  on  the  land  of 
defendant,  and  the  wire  extending  from  such 
land  across  the  road,  the  deed  to  defendant 
was  Introduced  in  evidence,  which  was  In 
the  usual  form  of  a  deed  of  bargain  and  sale 
from  a  trustee  who  has  sold  land  under  a 
deed  of  trust  and  contained  no  reservation 
or  mention  of  pole,  wires,  or  attachments. 
On  this  subject  there  was  testimony  for 
plaintiff  that  the  former  owner  of  the  land, 
pole,  wires,  and  attachments,  did  not  claim  or 
exercise  any  acts  of  ownership  over  the  poles, 
wires,  and  attachments  after  the  conveyance 
to  the  defendant  There  was  testimony  also 
tending  to  show  that  the  allowing  of  the 
poles,  wires,  and  attachments  to  remain  oo 
the  land  of  defendant  was  of  value  to  the 
property,  in  that  they  were  there  ready  for 
use  in  the  event  any  occupant  of  the  land 
wished  to  install  a  telephone,  and  in  such 
case  would  save  expense  in  having  a  phwie 
Installed. 
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We  will  now  consider  the  several  Questions 
arising  upon  the  assignments  of  error  In  their 
order  as  stated  below. 

[2]  1.  Was  there  any  duty  resting  upon  the 
defendant  to  exercise  due  care  to  keep  the 
telephone  wire  in  question,  where  It  extend- 
ed beyond  defendant's  premises  across  the 
public  road.  In  a  reasonably  safe  condition 
for  the  public  to  pass  under  It? 

We  think  that  such  duty  did  rest  upon  the 
defendant. 

As  noted  abore,  the  wire  in  question  was 
originally  constructed  over  the  public  road 
by  and  for  the  accommodation  of  the  former 
owner  of  the  land  of  defendant  The  purpose 
for  which  It  was  there  was  obvious.  While 
it  is  true  that  the  defendant  at  no  time  it- 
self made  that  use  of  It,  the  Jury  were  war- 
ranted In  concluding  that  defendant  allowed 
It  to  remain  there  because  It  was  of  value 
to  Its  property  In  view  of  Its  being  there 
ready  for  such  use.  In  this  situation,  the 
duty  rested  upon  defendant  to  use  due  care 
to  keep  the  wire  in  question  In  a  reasonably 
safe  condition  for  the  public  to  pass  under 
it — certainly  to  the  extent  that  defendant's 
use  of  Its  land  might  affect  the  condition  at 
the  wire  where  It  crossed  the  public  road. 

We  think  the  principle  underlying  the  fol- 
lowing cases  ia  applicable  to  the  case  be- 
fore us. 

As  was  said  in  Canandalgua  v.  Foster, 
156  N.  Y.  -354,  50  N.  E.  071,  41  L.  R.  A.  654, 
66  Am.  St.  Rep.  575,  which  was  a  case  in 
.which  a  recovery  was  allow:ed  of  damages 
paid  by  the  trustees  of  the  village  on  ac- 
count of  personal  Injuries  sustained  through 
an  accident  caused  by  a  defective  grating  In 
a  sidewalk: 

"It  was  bis  doty,  tiowever,  as  long  as  he 
owned  and  was  in  full  possession  of  the  prem- 
ises, to  use  reasonable  diligence  to  keep  the 
grate  in  repair,  so  that  it  would  be  as  safe  as 
any  other  part  of  tlie  sidewalk.  Congreve  v. 
Morgan,  18  N.  Y.  84,  72  Am.  Dec.  495:  Mc- 
Gnire  t.  Spence,  91  N.  Y.  303,  43  Am.  Rep. 
068;  2  Shearm.  &  Redf.  Neg.  (5th  Ed.)  S  7(B. 
It  was  built  for  his  accommodation  and  was  a 
benefit  to  his  property  only,  and  the  law  placed 
upon  him  the  obligation  of  using  due  care  to 
keep  it  In  a  suitable  and  safe  condition  for  the 
public  to  walk  over  it  as  a  part  of  the  side- 
walk. Proper  construction,  in  the  first  place, 
was  not  enough  to  relieve  him  from  liability, 
but  the  duty  of  inspection  and  repair  continued 
while  he  owned  and  was  in  the  exclusive  pos- 
session of  the  premises.  The  duty  ran  with  the 
land  as  long  as  the  grate  was  maintained  for 
the  benefit  of  the  land.  As  was  said  as  early 
as  Heacock  v.  Sherman,  14  Wend.  ns.  Y.]  58, 
60,  the  owner  Is  bound  to  repair  •  •  *  in 
consideration  of  private  advantage.'  The  doc- 
trine of  implied  duty,  which  is  well  established 
by  the  authorities,  requires  the  person  who, 
even  with  due  permission,  constructs  a  scuttle 
hole  in  the  sidewalk  in  front  of  his  premises  to 
use  reasonable  care  for  the  safety  of  the  pub- 
lic, as  long  as  it  remains  there  and  is  subject 
to  his  controL  Babbage  v.  Powers,  130  N.  Y. 
281  [29  N.  B.  1321  14  L.  R.  A,  398;  Wolf  t. 
KUpatrick,  Id  N.  Y.  146  [4  N.  E.  188]  54  Am. 
Rep.  672;  Jennings  v.  Van  Schaick,  108  N.  Y. 
530  rl6  N.  E.  424,  2  Am.  St,  Rep.  459];  Port 
Jerru  v.  First  Nat  Bank,  06  N.  Y.  550;  Dav- 
enport V.  Rockman,  37  N.  Y.  568;    Swords  t. 


Edgar,  50  N.  Y.  28,  17  Am.  Rep.  295;  Brigga 
V.  New  York  O.  &  H.  R.  R.  Co..  30  Ilun  [N. 
Y.]  291;  Heacock  v.  Sherman,  14  Wend.  [N. 
Y.I  58;  Seneca  Falls  v.  Zalinskj,  8  Hun  [N. 
Y.]  671;  Whalen  v.  Gloucester,  4  Hun  [N.  Y.] 
24;  Matthews  v.  De  Groff,  13  App.  Div.  356 
[43  N.  Y.  Supp.  237];  Elliott,  Roads  and 
Streets,  p.  541;    Thomas,  Neg.  1145.     •     •     • 

"That  duty  included  proper  construction  in 
the  first  place,  and  reasonable  care  on  the  part 
of  the  owner  to  keep  the  grate  .in  repair  there- 
after, as  long  as  he  continued  in  possession. 
The  duty  sprang  from  the  necessity  of  having 
safe  sidewalks;  and,  as  the  necessity  is  contin- 
uous, so  is  the  duty.  Upon  no  other  ground 
can  the  construction  of  a  grate  in  a  sidewalk, 
which  is  an  interference  vrith  a  public  highway, 
be  justified,  even  when  permission  is  duly 
granted.  Upon  the  transfer  of  the  entire  in- 
terest and  possession  to  another,  as 'the  duty 
runs  with  the  land,  it  would  be  cast  upon  the 
grantee.    •     •    • 

"If  he  parts  with  the  premises,  or  parts  with 
the  possession  thereof  for  a  period,  Uie  burden 
falls  on  his  successor  in  title  or  possession." 

In  the  case  of  Allen  v.  LInquist,  43  App.  D. 
C.  638,  which  was  a  case  of  personal  Injury 
received  from  a  gate  swinging  over  a  side- 
walk from  a  fence,  not  on,  but  in  front  of, 
the  defendant's  premises,  which  the  latter 
had  the  right  to  use  as  appurtenant  to  bis 
ownership  of  his  lot,  the  court  said:  ' 

"The  right  of  Allen  to  use  the  parking  was  an 
appurtenance  passing  to  him  with  the  fee  in 
the  lot  Being  such,  so  long  as  he  permitte<I 
the  fence  to  stand  and  inclose  the  parking,  pre- 
sumably for  his  private  convenience,  he  was 
responsible  for  its  condition.  •  •  •  The 
fence  was  built  for  the  protection  and  accom- 
modation of  the  abutting  property.  When 
Allen  purchased  the  property,  the  fence  and 
the  right  to  use  the  indoeed  parking  passed  as 
appurtenant  thereto.  He  was  not  required  to 
keep  the  fence  there;  but  so  long  as  he  per- 
mitted it  to  remain,  he  was  responsible  for  its 
condition  and  proper  repair." 

The  opinion  proceeds: 

"The  rule  here  is  not  different  from  that  ap- 
plied where  property  owners  construct  for  their 
own  use  openings  under  and  through  the  side- 
walk in  front  of  their  premises.  In  such  cases, 
the  property  owner  is  held  liable  if  the  sidewalk, 
by  reason  of  such  use,  becomes  a  nuisance,  or 
in  such  repair  as  to  cause  injury  to  a  perscm 
using  the  walk." 

In  this  view  of  the  case  before  us,  It  be- 
comes unnecessary  to  consider  the  position  of 
counsel  for  defendant  that  the  telephone 
wire  was  not  a  fixture,  and  for  that  reason 
the  ownership  of  It  did  not  pass  to  defend- 
ant. If  that  position  were  conceded  to  be 
correct,  yet,  since  we  must  regard  as  a  fact 
In  the  case  that  the  wire  was  left  to  remain 
over  the  public  road  for  the  benefit  of  or  ad- 
vantage to  the  property  of  defendant,  It  was 
Its  duty  to  exercise  the  due  care  In  question, 
although  the  wire  at  the  point  at  which  it 
became  a  nuisance  was  not  on  the  property 
of  defendant 

[3]  2.  Was  there  sufSdent  evidence  to  war- 
rant the  jury  in  finding  that  the  defendant 
was  guilty  of  negligence  In  not  abating  the 
nuisance? 

As  we  have  seen  above,  this  Is  not  the  case 
of  a  nuisance  existing  at  the  time  the  de- 
fendant became  the  owner  of  Its  property,  not 
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the  case  of  a  nuisance  caused  by  an  act  of  a 
former  owner  of  the  property.  It  Is  a  case  of 
a  nuisance  caused  by  an  act  of  the  defendant 
Itself,  and  there  was  evidence  before  the  jury 
that  the  nuisance  had  existed  for  three  or 
four  months  prior  to  the  accident.  The  Jury 
might  bare  well  concluded  from  the  evi- 
dence that  the  defendant  either  knew  of 
such  condition  o"f  the  wire,  resulting  from  its 
own  act  in  unfastening  It  from  the  porch,  in 
ample  time  to  have  abated  the  nuisance  be- 
fore the  accident,  or  that  by  the  exercise  of 
reasonable  care  it  would  have  so  known,  and 
hence  that  it  was  guilty  of  negligence  In  not 
abating  the  nuisance. 

[4]  3.  Was  the  plalntifT  guilty  of  contrib- 
ntory  negligence  which  should  bar  her  re- 
covery? 

We  think  not 

This  was  a  question  of  fact  for  the  Jury. 
We  have  referred  above  to  the  points  in  tlie 
testimony  bearing  upon  this  subject.  We  can- 
not say  as  a  matter  of  law  that  the  plaintiff 
was  guilty  of  negligence  per  se  so  as  to  take 
this  Question  from  the  jury.  It  is  true  It 
^s  been  repeatedly  held  by  this  court  that 
a  traveler  on  a  pid>Uc  street  is  held  to  the 
exercise  of  ordinary  care  (Osborne  v.  Pulas- 
ki Ught  &  W.  Co.,  95  Va.  16,  27  S.  B.  812; 
Moore  V.  City  of  Richmond,  85  Va.  645,  8  S. 
B.  887) ;  and  this  Is  equally  true  of  a  travel- 
er on  a  public  road.  But  what  Is  ordinary 
care  of  course  differs  in  different  situations. 

As  was  said  by  this  court  in  Watts  v. 
Southern  BeU  T.  &  T.  Co.,  100  Va.  45,  40 
e.  B.  107: 

"Every  one  has  the  right  to  presume  that  a 
public  highway  is  in  a  reasonably  safe  condi- 
tion.   •    •    •" 

In  Weaver  v.  Dawson,  etc..  Telephone  Co., 
82  Neb.  606,  118  N.  W.  650,  22  L.  K.  A.  (N. 
S.)  1189,  the  plaintiff  was  st-ated  on  a  hay- 
rack, riding  along  a  public  road  when  injured 
by  coming  in  contact  with  a  telephone  wire. 
With  reference  to  the  contention  that  he  was 
guilty  of  contributory  negligence,  the  court 
said: 

'  "This  contention  is  not  well  founded.  Driving 
along  a  road  under  a  telephone  or  telegraph 
wire,  properly  constructed,  is  not  attended  by 
any  danger.  It  is  unlike  crossing  a  railroad, 
where  a  train  is  liable  to  pass  at  any  time,  and 
the  rule  which  would  require  a  person  about 
to  cross  a  railroad  to  stop  and  look  before  so 
doing  has  no  application  to '  a  person  driving 
along  either  a  public  or  private  road  which  is 
crossed  by  telephone  or  telegraph  wires.  The 
plaintiff  did  not  observe  that  the  wire  was  down, 
or  that  it  was  likely  to  strike  his  hayrack." 

In  Penn.  Telegraph  Co.  v.  Varnau  (Pa.)  16 
Atl.  624,  the  plaintifTs  intestate  was  on  top 
of  a  load  of  furniture,  driving  along  a  pub- 
lic road.  He  bad  passed  the  point  opposite 
and  was  looking  back  at  some  persons  work, 
tng  in  an  adjacent  field,  when  he  was  struck 
by  a  wire  across  the  road,  was  knocked  off, 
and  killed.  On  the  claim  of  the  defendant 
that  there  was  contributory  negligence,  the 


court  held  that  It  was  a  question  of  fact  for 
the  Jury. 

The  case  of  Jacks  v.  Rleves,  78  Ark.  426, 
95  S.  W.  781,  is  a  well-considered  and  In- 
structive case.  There  the  plaintiff  was  Injur- 
ed by  the  top  of  her  surrey  coming  In  con- 
tact with  a  telephone  wire  sagging  across  a 
public  highway,  which  frightened  her  horse, 
and  the  plaintiff,  in  her  fright.  Jumped  out 
of  the  surrey  and  was  Injured.  The  court, 
among  other  things,  said: 

"It  Is  not  expected  or  required  of  a  traveler 
driving  easily  along  the  middle  of  a  much  trav- 
eled highway  to  be  looking  up  to  see  if  perchance 
a  stray  wire  is  in  reach  of  the  top  of  tlie 
vehicle." 

In  Lloyd  v.  Railway  Company,  110  Ga. 
165,  35  S.  E.  170,  referring  to  the  plaintiff 
and  the  driver  of  his  carriage,  the  court  said: 

"They  were  upon  the  street  where  they  had 
a  right  to  be,  and  were  driving  in  an  ordinary 
manner  and  had  no  reason  to  apprehend  that 
a  wire  would  be  across  their  pathway,  and  there 
was  nothing  to  put  them  upon  their  guard 
against  such  an  obstruction.  When  a  person 
is  in  the  habit  of  traveling  the  streets  of  a  city 
day  after  day  and  these  streets  are  dear  of 
obstructions,  whether  ordinary  care  would  re- 
quire that  he  should  look  out  for  unusual  ob- 
structions we,  as  a  court,  do  not  know.  Whetlt- 
er  be  ought  to  see  a  wire  the  size  of  the  little 
finger,  when  he  is  looking  straight  ahead  in  the 
direction  of  the  wire  and  could  have  seen  it  at 
a  much  greater  distance  if  his  attention  had 
been  called  to  it,  is,  it  seems  to  us,  a  question 
for  the  jury  and  not  for  the  court" 

The  question  of  whether  the  doctrine  of 
Imputable  negligence,  which  was  Involved  In 
the  case  of  Atlantic  &  Danville  R.  Ca  ▼. 
Ironmonger,  95  Va.  626,  29  S.  E.  319,  is  ap- 
plicable to  the  case  before  us,  discussed  by 
counsel  for  defendant,  need  not  be  consider- 
ed by  us,  as  we  do  not  think  there  was  any- 
thing in  the  conduct  of  Mr.  Jerman,  the  driv- 
er of  the  buggy,  which  amounted  to  contrit>- 
utory  negligence  per  se. 

In  connection  with  the  question  of  contrib- 
utory negligence  In  the  case  at  bar.  It  should 
perhaps  be  noted  that  there  was  a  conflict 
between  the  testimony  of  the  plalntUF  and 
her  own  witness,  Mr.  Jerman,  on  the  matter 
of  whether  the  sun  was  shining  In  ber  face 
so  that  she  could  not  see  the  wire.  She  tes^ 
tified  that  such  was  the  case.  Mr.  Jerman 
testified  to  the  contrary,  and  stated  that  they 
were  traveling  in  a  direction  which  placed 
their  backs  to  the  sun.  This  was  peculiarly 
for  the  consldemtion  of  the  jury.  It  went 
only  to  the  credibility  of  the  witnesses,  and 
as  to  which.  If  either,  the  Jury  believed  stat- 
ed the  facts  correctly.  Besides,  the  plain- 
tiff's case  did  not  turn  wholly  upon  the  cir- 
cumstance mentioned. 

[6]  4.  Were  statements  made  by  the  plain- 
tiff to  Dr.  Moncure,  that  "she  was  suffering 
with  pain  in  her  left  hip  and  back  and  from 
the  small  of  the  back  down  her  left  side,  and 
that  she  bad  a  very  bad  headache,  and  other 
statements  of  the  plaintiff  to  such  doctor  as 
to  how  she  was  suffering,"  admissible  la  the 
testimony  of  Dr.  Moncure?  . 
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We  think  they  were. 

The  testimony  does  not  make  It  clear 
whether  the  plaintiff  had  determined  to  In- 
(titnte  suit  at  the  time  she  consulted  Dr. 
Moncure,  and  that  she  employed  him  with 
the  purpose  of  making  him  a  witness  In  case 
of  suit.  Counsel  for  defendant  contend  that 
this  was  the  fact  In  such  case,  the  authori- 
ties are  In  conflict  as  to  the  admissibility  of 
such  statements.  A  number  of  cases  are  dt- 
ed  to  sustain  the  position  that  they  are  inad- 
missible. We  think,  however,  that  the 
weight  of  authority  and  of  reason  Is  In  fa- 
vor of  their  admissibility,  even  though  made 
after  the  commencement  of  the  suit  and  with 
the  purpose  of  using  the  physician  as  a  wit- 
ness. The  circumstance  that  they  are  then 
made  goes  only  to  the  weight  of  the  evidence. 
8  B.  C.  L.  p.  640,  and  note,  21  L.  R.  A.  (N.  S.) 
827,  and  16  Gyc.  166,  where  the  authorities 
dted  and  relied  on  by  counsel  for  defendant 
are  referred  to.  The  case  of  C.  &  O.  Ry.  Co. 
T.  Parky,  116  Ta.  370,  82  S.  E.  183,  cited  by 
sncb  counsel,  does  not  appear  to  hare  In- 
volved statements  of  the  pluintifT's  Intestate 
In  regard  to  his  physical  condition  in  con- 
nection with  a  consultation  of  the  ambulance 
surgeon  with  respect  thereto,  but  statements 
with  respect  to  occurrences  at  the  time  of 
the  accident 

II]  5.  Was  the  testimony  of  Dr.  Fletcher 
relating  to  his  diagnosis  of  the  plaintiff's 
condition,  made  after  the  suit  bad  been  de- 
eded on,  admissible  without  an  instruction 
from  the  court  as  to  the  weight  to  be  given 
thereto  by  the  Jury? 

We  think  it  was,  for  reasons  stated  next 
above,  as  no  Instruction  on  the  subject  ap- 
pears from  the  record  to  have  been  asked  by 
the  defendant 

[7,  t]  6.  Was  the  statement  of  the  plain- 
tUTs  witness,  Mr.  Jerman,  that  the  plaintiff 
"seemed  to  be  suffering  and  nervous,"  admis- 
sible in  evidence? 
We  think  it  was. 

This  was  a  statement  of  fact  It  is  true 
it  was  to  some  extent  a  conclusion  of  fact 
of  Inference  from  data  observed  by  the  wit- 
ness; but  not  all  conclusions  of  fact  of  a 
nonexpert  witness  are  inadmissible  in  evi- 
dence. The  test  of  admissibility  of  a  conclu- 
sion of  fact  of  a  nonexiiert  witness  Is  this: 
la  it  clear  that  the  Jurors  were  or  could  have 
beoi  as  fully  and  as  exactly  furnished  with 
the  data  which  formed  the  basis  for  the  con- 
clusion of  the  witness  as  the  latter  was?  If 
so,  the  conclusion  Is  inadmissible  in  evidence ; 
if  not  it  is  admissible.  Wlgmore  on  EJv.  {{ 
1917-1921,  1924,  1926,  and  cases  cited ;  Hot 
Springs,  etc.,  Co.  v.  Revercomb,  110  Va.  240, 
65  S.  B.  557.  The  citations  from  Wlgmore  on 
Evidence  require  a  reading  of  all  of  them  to 
folly  develop  the  subject.  We  regret  that 
their  length  prevents  quotation  from  them 
here  on  a  qnestlon  arising  so  frequently  in 
practice. 

Applying  the  test  above  stated,  we  think 
the  testimony  In  question  was  admissible. 


The  cases  of  Atlantic  Coast  Line  S.  Co.  t. 
Caple's  Adm'x,  110  Va.  515,  66  S.  E.  856,  and 
Overdy  v.  0.  &  O.  By.  Co.,  37  W.  Va.  524,  16 
S.  E.  813,  cited  and  relied  on  by  counsel  for 
defendant  ate  not  in  conflict  with  this  con- 
clusion. 

[I]  7.  Was  the  statement  of  one  of  plain- 
tUTs  witnesses  "that  if  the  company  [defend- 
ant] had  installed  another  phone  in  the  Kid- 
well  house,  the  same  i>ole  and  wires  could 
be  used,  If  Intact,  and  that  In  such  event  the 
company  [the  telephone  company]  would  only 
charge  for  the  work  done  in  Installing  the 
phone,"  admissible  In  evidence? 

We  think  it  was. 

This  testimony  had  a  direct  hearing  npon 
the  question  whether  the  teleithone  vrire  was 
allowed  by  defendant  to  remain  across  the 
public  road  because  it  was  of  value  to  its 
property.  This  was  a  material  issue  in  the 
case.  Therefore  the  authorities  cited  by 
counsel  for  defendant  on  this  point  to  the 
effect  that  evidence  bearing  on  no  issue  In 
the  case,  or  very  remotely  bearing  on  an  is- 
sue therein,  should  be  excluded,  are  inappli- 
cable. 

[ia]  8.  Was  the  testimony  admissible  of 
one  of  the  witnesses  for  plaintiff  as  to  the 
condition  of  the  wires  about  two  months  aft- 
er the  accident? 

We  think  that  It  was  within  the  discre- 
tion of  the  court  to  admit  such  testimony  In 
evidence  in  a  case  such  as.  that  at  bar,  in 
the  absence  of  evidence  of  any  change  in  the 
condition.  This  is  not  a  case  where  the 
lapse  of  time  in  question  necessarily  Involv- 
ed a  change  in  condition. 

In  Washington,  etc.,  R.  Co.  v.  Vaughan, 
111  Va.  785,  791,  69  S.  E.  1035,  1037,  this 
court  said: 

"Where  the  existence  of  a  thing  at  a  given 
time  is  in  issue,  its  prior  or  subsequent  exist- 
ence is,  according  to  human  experience,  some  in- 
dication of  its  probable  existence  at  a  later  o. 
earlier  period." 

And  again  on  the  same  page: 

"The  general  principle  that  a  prior  or  subse- 
quent existence  is  evidential  of  a  later  or  earlier 
one  has  been  repeatedly  laid  down.  But,  s^ys 
Prof.  Wigmore,  That  no  fixed  rule  can  be  pre- 
scribed as  to  the  time  or  the  conditions  within 
which  a  prior  or  subsequent  existence  is  eviden- 
tial is  sufficiently  illustrated  by  the  precedents, 
from  which  it  is  impoasible  (and  rigntly  so)  to 
draw  a  general  rule?  " 

And  .again: 

"Since  it  is  impossible  to  lay  down  any  gen- 
eral rule  as  to  the  time  or  the  conditions  within 
which  a  prior  or  subsequent  existence  is  evi- 
dential, the  question  of  the  admissibility  of  such 
evidence  must  be  left  largely  to  the  discretion 
of  the  trial  courts." 

We  do  not  think  that  the  authorities  Poto- 
mac, etc.,  R.  Co.  V.  Chichester,  113  Va.  333, 
74  S.  E.  162,  1  Wlgmore  on  Ev.  i  487,  Wash. 
Alex.  &  Mt  Vernon  R.  Ga  y.  /Vaughan, 
supra;  10  R.  C.  L.  043,  and  29  Cyc.  614,  cited 
and  relied  on  by  counsel  for  defendant  are 
in  conflict  with  this  conclusion. 

[II]  9.  Was  the  ruling  of  the  court  below       j 
erroneous  In  refusing  to  permit  a  defend-)Q[C 
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ant's  witness  to  testify  that  the  telephcme 
company  bad  taken  the  phone  out  of  a 
house  witness  had  In  hand  for  sale  as  a 
real  estate  agent,  that  witness  asked  the 
telephone  company's  permission  to  remove 
the  wires  which  were  left  on  such  property, 
and  that  the  telephone  company  refused 
such  permission,  saying  that  the  wires  be- 
longed to  the  company? 

We  think  not 

In  that  case  the  telephone  company  claim- 
ed to  own  the  wires.  It  Is  not  shown  In  evi- 
dence in  the  case  at  bar  that  the  same  con- 
tract with  the  telephone  company  existed  as 
in  the  case  referred  to  by  the  witness.  On 
the  contrary,  it  is  expressly  shown  In  the 
case  at  bar  that  the  telephone  company  did 
not  own  the  wires. 

10.  The  court  below  gave  the  following 
instruction  (among  others)  at  the  request  of 
the  plaintiff: 

"A.  The  court  instructs  the  jury  that  every 
deed  conveying  land  shall,  unless  an  exception 
be  made  therein,  be  construed  to  include  all 
buildings,  privileges,  and  appurtenances  of 
every  kind  l>elonging  to  the  land,  and  if  they  be- 
lieve from  the  evidence  that  the  telephone  loop, 
consisting  of  a  pole,  wires,  and  attachments 
was  installed  on  the  ulidwell  property  in  1907, 
for  the  convenience  of  the  owner  of  the  said 
property,  and  that  the  telephone  company  did 
not  own  or  retain  any  interest  or  exercise  any 
acts  of  ownership  over  said  telephone  pole, 
wires,  and  attachments,  and  that  they  remained 
on  said  property  after  the  telephone  was  taken 
out  in  December,.  1910,  and  were  there  when 
Maurice  Kidwell  and  Ruth  O.  Eidwell  executed 
the  trust  deed  of  April  26,  1910,  and  when  said 
trust  was  foreclosed  on  May  IS,  1911,  and  that 
the  deed  by  which  the  property  was  conveyed  to 
the  defendant  company  contained  no  reservation 
of  ownership  of  the  pole,  wires,  and  attachments, 
and  that  the  owner  of  the  said  property  during 
all  the  period  between  December,  1910,  and  the 
time  or  the  accident  to  the  plaintiff  had  the 
right  and  privilege  to  use  said  pole,  wires,  and 
attachments  for  the  Installation  of  another 
phone,  then  the  court  instructs  the  jury  that 
said  pole,  wires,  and  attachments  passed  under 
the  deed  of  May  18,  1911,  to  the  defendant  and 
became  its  property." 

Connsel  for  defendant  take  the  position 
that  this  instruction  was  erroneous  on  three 
grounds,  which  will  now  be  considered  in 
their  order. 

[12]  (a)  Because  such  instruction  was  with- 
out evidence  to  support  It 

Counsel  refer  to  the  statements  of  several 
witnesses,  among  them  to  that  of  Follln,  to 
the  effect  that  the  wires  "were  of  no  use  to 
the  owner  of  the  property  except  to  t>ut  In 
another  telephone  again,"  of  Churdi,  "that  If 
another  phone  had  been  Installed  In  the 
Kidwell  house,  the  same  pole  and  wire  could 
be  used  If  Intact,  and  that  in  such  case  the 
[telephone]  company  would  only  Charge  for 
the  work  done  in  installing  the  phone." 
There  was  also  testimony  to  the  effect  that 
the  telephone  company  never  owned  these 
wires,  and  was  not  operating  them  at  the 
time  of  the  accident;  that  Mrs.  Eidwell,  the 
former  owner  of  the  farm,  once  owned  them 
and  had  them  installed  for  her  use  and 
benefit  as  occupant  of  the  farm;    that  she 


left  them  attached  to  the  freehold  and  laid 
no  dalm  to  them  after  the  sale  of  the  fUm 

to  the  defendant 

We,  therefore,  do  not  think  this  ground  of 
objection  to  the  instruction  is  well  taken 

[IS]  (b)  Because  the  Instruction  does  not 
state  a  proposition  of  law,  even  if  the  facta 
as  stated  are  true. 

Counsel  give  no  reasons  for  this  position. 
We  do  not  think  it  is  tenable. 

(c)  Because  the  instruction  Is  ambignons. 

We  do  not  think  the  Instruction  open  to 
this  objection. 

[14]  11.  The  court  below  gave  also  the  fol- 
lowing, among  other  instructions,  at  the  re- 
quest of  the  plaintiff : 

"B.  The  court  instructs  the  jury  that  If  they 
believe  from  the  evidence  that  the  wire  which  in- 
jured the  plaintiff  sagged  from  the  Kidwell  side 
by  virtue  of  the  fact  that  it  was  detached  from 
the  house  and  insecurely  wrapped  around  a  tree 
near  the  house  on  that  side  after  the  Kidwell 
property  passed  to  the  defendant  company, 
and  that  the  saggini;  which  caused  the  wire  to 
injure  the  plaintiff  did  not  come  from  tie  Hunt- 
ington side,  and  that  for  three  or  four  months 
before  the  injury  the  wire  had  been  gradnallj 
sagging  from  the  Kidwell  side  so  that  it  was  a 
danger  and  menace  to  the  traveling  public,  and 
that  during  all  this  time  the  defendant  com- 

gany  had  full  control  and  dominion  over  the  said 
lidwell  property  and  wire,  and  knew  of  its 
sagging  condition,  or  could  have  ascertained  the 
same  by  ordinary  diligence,  it  thereupon  became 
the  duty  of  defendant  to  use  due  care  to  either 
remove  said  wire  from  across  the  public  road, 
or  to  so  fasten  and  secure  it  that  it  would  not  be 
a  danger  or  menace  to  the  traveling  public,  and 
if  they  further  believe  the  defendant  company 
failed  to  perform  this  duty,  and  as  a  direct  and 
proximate  result  of  such  failure  plaintiff  was  In- 
jured without  negligence  on  the  part  of  herself 
or  the  driver  of  the  buggy,  their  verdict  should 
be  for  the  plaintiff." 

Gounsel  for  defendant  claim  that  Uiere 
was  no  evidence  to  support  this  instruction. 

As  noted  above,  there  was  a  conflict  in  the 
evidence  with  respect  to  which  side  of  the 
road  the  wire  slacked  from  in  order  to  sa? 
across  the  road.  It  did  not  break  over  the 
road  or  within  the  line  of  the  poles  and  po?t 
to  which  It  was  fastened  on  each  side  of  the 
road,  and  in  that  way  fall  down  in  the 
road.  It  sagged  down  over  the  road.  The 
physical  fact  was  that,  In  order  to  do  sot  of 
necessity  it  must  have  given  way  and  slipped 
from  one  side  or  the  other,  or  from  both 
sides  of  the  road,  from  defendant's  property 
or  from  the  land  on  the  opposite  side  of  tbe 
road,  or  from  both.  There  was  evidence  of 
tbe  loose  ends  of  the  wires  left  unfastened, 
or  insecurely  fastened,  on  the  side  of  defend- 
ant's land,  for  a  long  time  before  the  ac- 
cident, to  account  for  the  sagging  of  the 
wire.  In  view  of  the  testimony  of  defend- 
ant's own  agent  as  to  what  he  knew  of  tbe 
location  and  condition  of  the  wires  from  a 
time  over  two  years  before  the  accident, 
there  was  also,  as  above  noted,  evidence  to 
warrant  the  jury  in  finding  that  the  defend- 
ant knew,  or  by  the  exercise  of  reasonable 
care  ought  to  have  known,  of  the  dangerooa 
condition  of  the  wire  over  the  road  In  more 
than  sufildent  J^f,,t«Jyl^g^^  the  nul- 
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sance  before  the  accident,  and  that  the  de- 
fendant was  therefore  gnllty  of  negligence 
in  not  80  doing. 

Therefore  we  do  not  think  the  objection 
made  to  this  instruction  Is  well  grounded. 

12.  The  court  below  refused  to  give  the 
following  Instmctlon  at  the  request  of  the 
defendant: 

"(6)  The  court  instmcts  the  jury  that  if  the 
plaintiff  could  have  seen  the  wire  in  question  if 
she  had  looked  at  it,  and  that  if  they  believe 
from  the  evidence  that  she  was  not  looking  to 
the  front,  but  that  her  face  was  tamed  away 
in  the  direction  of  the  Kidwell  house,  then  she 
was  guilty  of  gross  negligence  and  is  not  entitled 
to  recover." 

This  Involves  the  aanie  qnestlon  as  to  con- 
tributory negligence  considered  in  our  third 
heading  above.  For  the  reasons  there  given, 
we  think  the  court  committed  no  error  tn 
declining  to  give  this  instruction. 

[16]  13.  Was  the  verdict  for  $1,000  so  ex- 
cessive as  to  constitute  error  in  the  ruling  of 
the  conrt  below  refusing  to  set  the  verdict 
aside? 

We  think  not 

There  is  no  evidence  of  any  prejudice  or 
passion  on  the  part  of  the  Jury.  We  do  not 
consider  the  amount  of  the  verdict  as  such 
evidence,  under  the  circumstances  of  this 
case,  and  hence  we  do  not  think  this  x>oint 
well  taken. 

One  objection  to  the  ruling  of  the  coiurt  be- 
low in  allowing  Mr.  Browning,  the  agent  of 
the  defendant,  to  be  asked  as  to  his  fall- 
nre  to  fasten  the  wires  after  be  saw  them 
hanging  loose,  la  not  specifically  noticed 
atwve,  for  the  reason  that  such  objection  was 
made  on  the  ground  that  the  defendant  owed 
no  duty  with  respect  to  keeping  the  telephone 
wires  over  the  road  in  a  reasonably  safe  con- 
dition for  the  public  to  pass  under  them. 
This  ground  has  been  fully  considered  and 
discussed  above. 

Upon  the  whole  case,  we  are  of  qplnion,  for 
the  reasons  stated  alcove,  that  there  was  no 
error  in  the  judgment  complained  of,  and  It 
will  be  affirmed. 

Affirmed. 

020  Va.  611) 
TOWN  OF  VIRGINIA  BHAOH  ▼.  OGLX!. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
15,  1017.) 

MtTNICIFAL   COBFORATIONS   <S=>821(2)  —  JUKY 

QTTESTI0I7 — Existence  of  Stbeet. 
Whether  a  municipal  corporation  accepted 
part  of  a  street  so  as  to  be  liable  for  defects  in 
it  was  made  a  jury  question,  where  Acts  1906, 
c  76,  incorporating  the  town,  referred  to  a  map 
prepared  by  its  council  pursuant  to  Code  1904, 
§  1014,  and  the  town  had  done  some  repairing 
on  such  portion  of  the  street. 

[£!d.   Note. — For   other   cases,   see   Municipal 
Corporations,  Cent  Dig.  S  1746.] 

Sims,  J„  dissenting. 


E^rror   to    Circuit   Court,    Princess    Anne 
Coanty. 

Action  by  liilly  M.  Ogle  against  Town  of 


Virginia  Beach.    Judgment  for  plaintlfl ,  and 
defendant  brings  error.    Affirmed. 

A.  Johnston  Acklss,  of  Norfolk,  for  plaln- 
tifif  in  error.  J.  Edward  Cole,  of  Norfolk,  for 
defendant  In  error. 

WHITTLE,  J.  The  Judgment  under  re- 
view was  recovered  by  Mrs.  Ogle  against  the 
town  of  Virginia  Beach  for  personal  injuries 
caused  by  a  defective  board  walk  on  a  public 
street  of  the  town. 

Virginia  Beach  was  Incorporated  March  6, 
1906  (Acts  1906,  p.  80),  but  long  prior  to  that 
time  the  town  had  been  laid  ofT  Into  lots  and 
streets  and  had  been  built  up  and  occupied 
as  an  unincorporated  town  known  as  "Vir- 
ginia Beach."  The  survey  and  map,  called 
the  "Hughes  map,"  was  duly  recorded,  and 
is  expressly  referred  to  In  the  act  of  incorpo- 
ration, and  answers  the  statutory  require- 
ment that: 

"The  council  of  every  city  and  town  shall  (un- 
less it  has  already  been  done)  cause  to  be  made 
a  survey  and  plan  of  such  city  or  town,  showing 
distinctly  each  lot,  public  street,  and  alley  there- 
in, the  size  and  number  of  the  lots,  and  the 
width  of  the  streets  and  alleys,  with  such  ex- 
planations or  remarks  as  may  be  deemed  proner. 

*  •    •"    Va.  Code  1904,  S  1014. 

The  town  Is  a  seaside  resort  connected  with 
the  dty  of  Norfolk  by  the  Norfolk  Southern 
Railroad.  The  contention  on  behalf  of  the 
town  Is  that  the  point  at  which  the  accident 
happened  was  originally  an  approach  built  by 
the  railroad  to  a  pleasure  pavilion  erected  by 
the  company  for  the  accommodation  of  ex- 
cursionists and  passengers  traveling  over  Its 
line.  But  at  the  time  of  the  accident  a  new 
excursion  and  amusement  paylllon  had  been 
constructed  by  the  company  to  which  Its  pa- 
trons were  taken  by  train,  and  that  the  use 
of  the  old  pavilion  had  been  discontinued.    ' 

The  opposing  contention  of  the  plaintlfT  is 
that  this  board  walk  was  an  extension  of  Ar- 
kansas avenue,  or  Tenth  street,  one  of  the 
original  streets  of  the  town,  and  connected 
it  with  the  board  walk  along  the  water  front, 
and  that  it  had  long  been  constantly  used  by 
the  public  and  accepted  and  maintained  by 
the  town  as  a  street. 

It  is  true  exception  was  taken  to  the  giving 
and  refusal  of  instructions,  but  the  case,  at 
last,  was  fairly  submitted  upon  a  simple  is- 
sue of  fact,  which  the  jury,  upon  conflicting 
evidence,  resolved  in  favor  of  the  plaintiff. 
Their  verdict  was  approved  by  the  trial  court, 
and  Its  ruling  in  the  matter  of  instructions 
does  not,  we  think,  constitute  reversible  er- 
ror. 

The  judgment  must  therefore  be  affirmed. 

•  Affirmed. 


SIMS,  J.  (dissenting).  The  vital  point  in 
this  case  is  whether  there  was  any  duty  rest- 
ing upon  the  appellant  to  keep  the  sidewalk 
In  repair  when  the  accident  occurred.  The 
alleged  breach  of  such  duty  is  the  basis  of 
the  action. 

4tB9For  other  caiea  ms  same  topto  and  KST-NUMBBR  In  all  Key-Nnmbered  DlEwts  and  Indexes-^  ^  ^5\  ^^ 
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It  does  not  necessailly  follovir  that  sneta 
duty  existed  If  the  street  In  question,  where- 
on the  said  sidewalk  was  located,  had  been 
accepted  by  the  appellant  as  a  public  street 
(as  to  whether  the  duty  In  question  exists 
where  there  has  been  such  acceptance.  It  is 
not  necessary  In  this  case  to  Inquire),  but  the 
authorities  are  In  accord  In  holding,  and  we 
do  not  understand  that  counsel  for  appellee 
controverts  such  position,  that  such  duty  did 
not  exist  unless  such  street  had  been  scent- 
ed as  t)  public  street  by  the  appellant. 

Now  such  acceptance  by  a  town  may  be  ex- 
press, that  Is,  by  resolution  of  Its  proper  cor- 
porate authority,  or  such  acceptance  may  be 
implied  from  the  acts  of  those  exercising  the 
corporate  authority.  Harris'  Case,  20  Grat 
S33. 

The  rule  in  Virginia  as  to  highways  la  dif- 
ferent As  to  these,  before  the  county  can 
be  charged  with  the  duty  to  repair,  etc.,  there, 
must  be  evidence  of  an  express  acceptance  by 
the  proper  authority.  Kelly's  Case,  8  Grat. 
634.  This  rule,  however.  Is  not  In  accord 
with  the  weight  of  authority  In  other  states. 
See  note  27  Am.  Dec.  563-566. 

There  Is  a  difference  between  cases  where 
the  acceptance  Is  benefldal  from  those  where 
It  entails  a  burden  with  respect  to  the  proof 
of  acceptance  required.  In  the  latter  class 
of  cases,  the  rule  In  Virginia  seems  to  be  that 
mere  user  by  the  public  of  the  locus  In  quo 
will  not  of  Itself  constitute  an  acceptance — 
that  Is,  an  acceptance  will  not  be  Implied 
therefrom,  unless  such  user  be  of  a  charac- 
ter and  for  the  length  of  time  corresponding 
with  the  requirements  of  the  statute  of  lim- 
itations applicable  to  real  actions  In  the  Jn- 
rlsdlctlon  where  the  question  arises.  Har- 
ris' Case,  supra;  Winchester  v.  Carroll,  99 
Va.  72T,  739,  40  S.  E.  37;  and  authorities  cit- 
ed In  those  cases;  Elliott  on  Roads  and 
Streets,  |  171,  note. 

The  user  by  the  public  is  not  relied  on  In 
this  case,  as  we  understand  it,  to  raise  the 
implication  of  acceptance  by  the  town  for 
the  reason  that  the  latter  was  not  incorpo- 
rated nntll  1906,  and  sufficient  period  has  not 
elapsed  so  that  such  Implication  could  possi- 
bly arise. 

Appellant  contends,  as  we  understand  the 
position  of  counsel,  that  said  acceptance  by 
appellant  was  both  (a)  express  and  (b)  Im- 
plied, for  the  reasons  stated  below.  We  will 
consider  these  positions  In  their  order  as 
stated. 

(a)  Was  there  an  express  acceptance  of 
said  street  by  appellant? 

Appellee,  In  the  brief  of  conns^  for  her, 
bases  her  position  that  the  street  was  et^ 
pressly  accepted  by  the  town  as  a  public 
street  upon  the  claim  that  such  street  "was 
adopted"  as  a  public  street  by  the  act  of 
assembly  by  which  appellant  was  Incorpo- 
rated. In  oral  argument  of  such  counsel  It 
was  also  urged  that  by  Tirtoe  of  section  1014 
of  the  Code  of  Virginia  (Pollard's  Code, 
1904),  the  plat  referred  to  In  the  said  act  of 


incorporation,  known  as  the  "Hughes  map," 
Is  prima  fade  evidence  of  the  existence  of 
such  public  street,  and  hence  of  Its  accept- 
ance by  appellant  as  such.  The  majority 
opinion  sustains  the  latter  position.  In  this, 
for  reasons  stated  below,  I  cannot  concur. 

The  act  of  incorporation  referred  to,  so  fhr 
as  pertinent,  Is  as  follows: 
"Chap.  76. — An  act  to  Incorporate  the  town  of 
Virginia  Beach,   in   the  county  of   Princess 
Anne,  Virginia.    Approved  Mardi  6,  1906. 

"1.  Be  it  enacted  by  the  General  Assembly  of 
Virginia,  That  the  following  described  territory 
in  Princess  Anne  county  be,  and  is  hereby,  in- 
corporated as  a  town,  to  be  Imown  as  Virginia 
Beach. 

"2.  Beginning  at  a  point  in  the  connty  of 
Princess  Anne,  on  the  Atlantic  Ocean,  where 
the  Chautauqua  by  the  Sea  and  W.  H.  Ball's 
line  adjoin ;  thence  running  northerly  along  At- 
lantic Ocean  to  Twenty  sixth  street  to  Link- 
horn  Bay ;  thence  running  southerly  along 
Linkhorn  Bay  and  following  the  westerly  bound- 
ary of  the  Virginia  Beach  Development  Com- 
pany's property  until  it  strikes  Parks  avenue, 
as  shown  on  the  plat  of  Virginia  Beach,  record- 
ed with  the  deed  to  Robert  M.  Hughes,  duly  re- 
corded in  the  clerk's  office  of  Princess  Anne 
drcuit  court,  July  twenty-first,  eighteen  hun- 
dred and  eighty  seven ;  thence  running  south 
down  the  centre  of  Parks  avenue  through  the 
property  now  or  formerly  the  Atlantic  Invest- 
ment Companv  until  it  strikes  the  Unes  of  the 
Virginia  Beach  development  company's  proper- 
•ty;  thence  following  the  boundary  of  the  Vir- 
ginia Beach  Development  Company's  property 
to  a  cove  in  Lake  Rudee;  thence  running  east- 
wardly  along  the  southern  boundary  of  the  Vir- 
giuia  Beach  Development  Company's  property 
to  a  point  in  Hall's  line ;  thence  eastwardly  In 
a  straight  line  to  the  pomt  of  beginning." 

The  plat  referred  to  In  tbla  act  is  not  of 
the  territory  thereby  Incorporated  as  the 
"Town  of  Virginia  Beach,"  but  of  a  larger 
territory  theretofore  designated  by  its  pri- 
vate owners  as  "Virginia  Beach."  The  ref- 
erence In  the  act  of  assembly  to  the  plat  and 
streets  thereon  mentioned  Is  manifestly  for 
the  sole  purpose  of  designating  the  outside 
boundary  of  the  territory  Incorporated ;  not 
for  the  purpose  of  evidencing  the  acceptance 
of  any  streets  as  public  streets. 

Moreover,  Arkansas  avenue,  or  Tenth 
street,  the  street  on  which  the  accident  oc- 
curred which  is  the  basis  of  the  action  In 
the  Instant  case.  Is  not  mentioned  in  said 
act  of  Incorporation. 

Section  1014  of  the  Code  of  Virginia  (Pol- 
lard's Code  1904)  Is  as  follows: 

"The  council  of  every  city  and  town  shall 
(unless  it  has  already  been  done)  cause  to  be 
made  a  survey  and  plan  of  such  city  or  town, 
showing  distinctly  each  lot,  public  street,  and 
alley  therein,  the  size  and  number  of  the  lots, 
and  the  width  of  the  streets  and  alleys,  with 
such  explanations  or  remarks  as  they  may  deem 
proper.  The  said  plan,  when  approved  hy  the 
council,  shall  be  entered  in  some  one  of  their 
books,  and  afterwards  recorded,  in  the  case 
of  a  dty,  in  the  clerk's  office  of  the  corpora- 
tion or  hustings  court  of  such  dty,  and  in  case 
of  a  town,  in  the  clerk's  office  of  the  county  in 
which  said  town  or  the  greater  part  thereof  is, 
and  when  so  recorded  shall  remain  in  said  office. 
Said  plan  shall  be  ^rima  fade  evidence  of  the 
boundaries  of  the  said  lots,  streets,  and  alleys." 

It  is  manifest  from  the  reading  of  this 
statute  that  before  any  plat  can  have  the  ef- 
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feet  as  evidence  as  prescribed  thereby  It  must 
not  only  bare  been  made  as  tbe  majority 
opinion  assumes  as  suffident,  but  must  also 
be  approved  by  the  council  "•  •  •  alter- 
ed In  some  one  of  tbe  books  Of  the  town, 
"and  afterwards  recorded  •  •  •  In  the 
clerk's  office  of  the  county  In  which  said 
town  or  the  greater  part  thereof  Is.  •  •  •  " 
None  of  these  statutory  reaulrements  appear 
In  the  Instant  case  to  be  met  by  the  plat  re- 
lied on  by  appellee.  Hence  this  statute  does 
not  aid  appellee  in  proof  of  the  acceptance  of 
the  street  In  question  as  a  public  street  by 
the  appellee. 

Therefore  there  was  no  express  acceptance 
of  the  street  In  question  In  the  Instant  case. 

(b)  Was  there  an  Implied  acceptance  of 
said  street  by  appellant? 

The  only  testimony  before  the  Jury  of  acts 
of  appellant  bearing  on  this  question  tended 
to  show  tbe  following  state  of  facts: 

That  the  sidewalk  in  question  was  origi- 
nally built  by  private  parties  before  the  town 
was  Incorporated ;  that  It  was  kept  In  repair 
by  tbe  railroad  company  up  until  it  moved 
Its  pavilion  near  by  which  this  sidewalk 
passed,  which  occurred  about  two  years  be- 
fore the  accident  which  was  the  basis  of  the 
action ;  and  that  api)ellant  did  some  repair- 
ing to  the  sidewalk  In  question,  when,  the 
character  or  amount,  or  under  what  circum- 
stances. Is  not  stated  by  tbe  two  witnesses 
who  testify  to  this  fact,  nor  does  this  infor- 
mation otherwise  appear  In  evidence. 

Further,  a  former  town  sergeant  testifies 
that  the  mayor  of  the  town  on  one  occasion 
refused  to  give  a  concession  to  a  private  per- 
son for  the  use  of  the  street  on  the  side  of 
which  tbe  sidewalk  in  question  was  located 
for  some  private  purpose,  the  witness  stat- 
ing that  in  this  tbe  mayor  acted  under  au- 
thority of  the  town  council,  and  that  later 
decided  that  this  was  a  public  street,  and 
that  it  could  not  rent  It  out  Appellant  ob- 
jected to  this  parol  testimony  and  called  for 
record  evidence  of  suCh  alleged  action  of  the 
town  conndL 

Considering  tbe  matter  of  the  alleged  ac- 
tion of  the  town  council  referred  to  In  the 
last  paragraph,  first:  It  Is  clear  that  tbe  min- 
utes of  the  meeting  of  the  town  council  at 
the  time  of  its  alleged  action  was  tbe  best 
evidence  of  the  alleged  fact  Neither  such 
record  nor  any  copy  from  it  was  produced. 
No  foundation  was  laid  for  Introduction  of 
secondary  evidence  on  the  subject.  The  pa- 
rol testimony  as  to  tbe  alleged  action  of  tbe 
town  council  was  therefore  clearly  inadmis- 
sible, and  must  be  regarded  as  not  before  the 
Jury. 

Coming  now  to  whether  the  acts  testified 
to  of  reimirlng  the  sidewalk  done  by  appel- 
lant and  of  the  mayor  refusing  the  conces- 
sion for  use  of  the  street  alongside  such  walk 
for  private  purposes  above  referred  to: 

If  the  proof  ot  such  acts  had  shown  that 


they  were  of  a  cbaracter  inconsistent  with 
any  other  position  on  the  part  of  the  town 
(appellant)  than  that  it  had  accepted  said 
street  it  would  have  been  sufficient  to  have  . 
warranted  the  Jury  in  Implying  the  fact  that 
such  acceptance  had  taken  place.  Tbe  testi- 
mony as  Introduced  was  far  too  meager  and 
indefinite  to  measure  up  to  such  requirement 

The  testimony  on  this  subject  should  fur- 
nish some  definite  evidence  that  the  act  re- 
lied on  was  in  fact  an  act  which  was  author- 
ized by  the  proper  corporate  authority. 

"A  dedication  of  land  for  streets  may  be  com- 
plete without  any  act  of  acceptance  on  the  part 
of  the  public,  but  In  order  to  charge  the  munici- 
pality with  the  duty  to  repair  or  make  it  liable 
for  ujnries  there  must  be  an  acceptance  of 
the  dedication.  It  may  be  express  or  implied, 
and  if  implied  by  repairing,  it  must  be  repaired 
by  the  authority  which  has  the  legal  right  to 
adopt  it"    2  Dillon  on  Mun.  Corp.  642. 

It  Is  true  two  witnesses  In  the  instant  case 
testified  that  there  was  repairing  done  by  ap- 
pellant. But  it  was  a  conclusion  of  fact  in- 
admissible as  testimony  upon  objection  being 
made,  as  was  made,  to  Its  admissibility.  See 
for  rule  on  this  subject  Shenandoah  Valley, 
etc.,  Co.  V.  Murray,  fll  S.  E.  740,  decided  at 
this  term  of  this  court  This  testimony,  to 
have  been  admissible,  should  have  been  of 
such  specific  cbaracter  as  to  who  did  the  re- 
pairing, when,  under  what  circumstances, 
and  what  was  the  nature  of  the  repairs  as 
to  have  furnished  some  definite  evidence  that 
it  was  done  directly  or  indirectly  by  the  prop- 
er corporate  authority. 

Tbe  mere  act  of  a  surveyor  repairing 
streets  is  not  sufficient  In  Itself  to  show  ac- 
ceptance.   State  V.  Bradbury,  40  Me.  154, 157. 

There  must  be  something  more  than  an  oc- 
casional act  of  repairing  a  street  to  consti- 
tute an  acceptance.  Ogle  ▼.  Cumberland,  90 
Md.  68,  44  AQ.  1015. 

For  the  foregoing  reasons,  I  do  not  think 
that  there  was  any  evidence  before  the  Jury 
to  sustain  a  finding  that  a  duty  rested  on  the 
appellant  to  repair  the  sidewalk  in  question, 
and  hence  tl^e  verdict  should  be  set  aside 
and  a  new  trial  granted. 

°""'°°'  (120  Va.  697) 

TTLER,  Clerk  of  Circuit  Court,  v.  GARRISON. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

20,  1917.) 
Apfkai.  and  Ekbob  «=>389(1)— Statdtb— Ap- 

PEIJ.ATK  PbOCIEEDIROB. 

Code  1904,  §  3538,  declaring  that  a  poor 
person  ma;  be  allowed  by  a  court  to  sue  or 
defend  a  suit  without  paying  fees  or  costs,, 
whereupon  he  shall  have,  from  any  counsel 
whom  the  court  may  assign  liim,  and  from  all  of- 
ficers, all  needful  services  and  process,  without 
any  tees,  does  not  apply  to  appellate  proceed- 
ings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2072,  2078.] 

Error  to  Circuit  Court,   Prince   William 
County. 
Action  between  W.  W.  Garrison  and  George 
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Q.  Tyler,  Clerk  ot  the  Circuit  Court  of  Prince 
William  County.  Tbere  was  Judgment  for 
the  former,  and  the  latter  brings  error.  Re- 
.rersed. 

R.  A.  Hutchlscm,  of  Manasses,  for  plaintiff 
In  error. 

PER  CURIAM.  This  day  came  again  the 
parties,  by  counsel,  and  the  court,  having 
maturely  considered  the  transcript  of  the 
record  of  the  judgment  aforesaid  and  argu- 
ment of  counsel,  Is  of  opinion  that  section 
3538  of  the  Code  of  Virginia  does  not  apply 
to  appellate  proceedings.  It  Is  therefore  con- 
sidered that  the  judgment  complained  of  be 
reversed  and  annulled,  and  that  the  plalntifT 
In  error  recover  of  the  defendant  in  errbr  hla 
costs  by  him  expended  about  the  prosecution 
of  his  writ  of  error  and  supersedeas  afore- 
said here. 

And  this  court  proceeding  to  enter  such 
judgment  as  the  said  circuit  court  ought  to 
have  entered,  it  is  further  considered  that  the 
plaintiff  take  nothing  by  his  petition,  and 
that  the  defendant  go  thereof  without  day 
and  recover  of  the  plaintiff  his  costs  by  him 
expended  about  his  defense  in  the  said  cir- 
cuit court. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Prince  William  county. 


(120  Va.  6t0) 

LAWSON  V.  HOBBS. 

(Supreme  Ourt  of  Appeals  of  Yirginia.    March 

18,  1917.) 

1.  BvinBNCB  «=>441(9)  —  Parol  Bvidenob— 
Vabting  Contract  of  Sale— Place  of 
Delivebt 

Where  a  written  contract  of  sale  specifled 
delivery  of  engine  to  be  "t.  o.  b.  Suffolk"  ■with- 
out qualification,  parol  evidence  showing  that 
it  was  to  be  delivered  at  defendant's  place  of 
business  at  Norfolk  was  properly  Tejected,  be- 
cause varying  the  plain  terms  of  the  written 
instrument. 

lEH.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1787.] 

2.  Sales  'S=974,  201(4)— Construction  of 
Contract— Place  of  Delivery— "E'bee  oh 
Board"— "F.  O.  B." 

A  contract  for  sale  "free  on  board"  or  "t  o. 
b."  a  certain  place  without  qualification  means 
that  goods  are  to  be  placed  on  board  cars  for 
shipment  without  act  or  expense  of  buyer,  and 
that  title  then  passes,  and  the  property  is  then 
wholly  at  the  buyer's  risk,  and  such  words  are 
not  open  to  construction. 

[Ed.  No1;e.-^For  other  cases,  see  Sales,  Cent. 
Dig.  a  203-213,  535,  538. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Free  on  Board;  f. 
o.  b.] 

3.  Evidence   <s=>442(e)  —  Parol   Evidence— 

EXPLAININO    (TONTRAOT   OF    SALE— PLACE   OF 

Delivery. 
Parol  evidence  showing  that  more  specific 
shipping  directions  were  to  be  given  where  con- 
tract of  sale  merely  specified  "1  o.  b."  is  admis- 
sible, where  the  point  is  material,  not  to  con- 
tradict the  contract,  but  as  consistent  with  it 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  S§  1877,  1886,  18873 


4.  Witnesses      «=9275(2)  — Cross-E:xamina- 
TiON— Scope— Reason     fob     Repudiatino 
Contract. 
Where  defendant  proved  that  be  had  been 
obliged  to  purchase  another  engine  on  account 
of  delayed  delivery  of  one  purchased  of  plain- 
tiff, the  plaintiff  could  inauire  on  cross-exami- 
nation what  he  paid  for  it  to  show  a  motive 
tor  repudiating  bis  contract  with  plaintiff  and 
to  show  the  entire  transaction. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  $  96&] 

6.  Sales  iS=»81(3)— Time  of  Shipmiwt— "At 

Oncb." 
Where  a  contract  of  sale  required  shipment 
of  engine  "at  once,"  shipment  as  soon  as  rail- 
way company  furnished  a  car  and  within  two 
days  was  sufficient 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  §  219. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  At  Once.] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  L.  F.  Hobbs  against  Louis  Law- 
son.  Judgment  for  plaintift,  and  defendant 
brings  error.    AfSrmed. 

R.  W.  Tomlln,  of  Norfolk,  for  plaintlfC  In 
error.  Henry  Bowden,  of  Norfolk,  for  de- 
fendant in  error. 

PRBNTIS,  J.  The  facts,  so  far  as  they  are 
necessary  in  order  to  determine  the  questions 
here  Involved,  are  that  the  plaintiff  in  error, 
Lawson,  was  a  contractor,  and,  while  en- 
gaged in  doing  certain  paving  work  on  the 
streets  of  Norfolk  under  a  contract  vdth 
the  city  subjecting  him  to  heavy  penalties  for 
every  day's  delay  beyond  the  day  agreed  on 
for  the  completion  of  his  contract,  had  the 
engine  with  whtdi  he  was  performing  his 
work  to  break  down  so  completely  as  to  be 
incapable  of  repair.  This  occurred  on  Wed- 
nesday, October  20,  1915.  Negotiations 
previously  begun  were  thereupon  concluded 
with  the  defendant  in  error,  L.  F.  Hobbs, 
who  was  a  manufacturer's  agent  engaged  In 
selling  engines,  machinery,  etc.,  In  Norfolk, 
the  result  of  which  was  that  Hobbs  sold  an 
engine  to  Lawson,  wlilch  at  that  time  was 
located  in  Suffolk. 

Their  bargain  was  reduced  to  writing,  and 
Is  in  the  following  words  and  figures: 

"Order  No.  173-B-O.  Oct  20,  1915. 

"L.  F.  Hobbs: 
"Ship  to       L.  Lawson 
"At       Norfolk 
"How  ship       Norfolk 
"Terms: 

When       Once 
Salesman       Hobbs 
Buyer       Lawson 
"1— A  &  S  Steam  engine— 50  h.  p.— first-class 
rebuilt  condition— ready  to  steam  f.  o.  b.  Suf- 
folk    $500 

"[Signed]    L.  Lawson." 

The  seller  understood  that  the  engine  was 
needed  by  the  purchaser  at  once,  and  the 
purchaser  knew  that  the  engine  was  in  a 
repair  sh<^  at  Suffolk,  20  miles  distant,  that 
a  railway  car  had  to  be  procured,  and  that  it 
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had  to  be  loaded  thereon  and  by  the  carrier 
transported  to  Norfolk.  Hobbs  admits  that 
before  the  contract  was  signed  In  Norfolk  he 
told  Lawson  that  "it  It  can  be  loaded  to- 
morrow, Thursday,  It  should  be  here  Friday 
morning." 

Hobbs  drove  to  Suffolk  In  his  automobile 
on  Wednesday  afternoon,  directed  the  ship- 
ment of  the  engine,  and  placed  the  order 
Tvlth  the  Norfolk  &  Western  Hallway  Com- 
pany for  the  car  on  Wednesday  night.  He 
went  with  LAsslter,  who  was  Lawson's  super- 
intendent, to  the  NorColk  &  Western  station 
In  Norfolk  on  Friday,  and  was  Informed 
that  the  engine  had  not  arrived.  It  appears 
that  the  engine  was  not  loaded  In  Suffolk 
until  Friday  because  the  necessary  railway 
car  was  not  furnished  until  then,  and  that  It 
reached  Norfolk  on  Saturday.  Lawson  states 
that  on  Friday  he  told  Hobbs  that  he  would 
not  take  the  engine  because  he  bad  failed  to 
deliver  it  on  that  day,  and  Hobbs  testifies 
that  he  did  not  tell  him  that  on  Friday,  but 
that  he  did  so  on  Saturday.  Before  the  en- 
gine arrived  in  Norfolk,  Iiawson  bought 
another  engine  for  $380,  and  refused  to  ac- 
cept the  engine  sold  to  him  by  Hobbs  because 
of  the  delay  In  the  delivery. 

[1]  The  controversy  arises  chiefly  over  the 
effort  of  the  purchaser  to  Introduce  evidence 
to  the  effect  that  the  contract  required  Hobbs 
to  deliver  the  engine  in  Norfolk  at  his  (Law- 
son's)  place  of  business  on  Friday,  the  order 
having  been  placed  on  Wednesday.  The  court 
below,  however,  refused  to  permit  such  parol 
evidence  to  be  Introduced,  upon  the  ground 
that  the  parties  had  reduced  their  contract 
to  writing,  that  there  was  no  ambiguity 
therein  as  to  the  place  of  delivery,  and  that 
no  evidence  to  vary  or  contradict  It  was  ad- 
missible. 

The  court  was  of  opinion  that  "f.  o.  b.  Suf- 
folk" In  the  contract  so  plainly  Indicated  the 
place  of  delivery  that  parol  evidence  could 
not  be  Introduced  to  contradict  the  agreement 
thereby  evidenced.  There  seems  to  be  no 
doubt  as  to  the  correctness  of  this  ruling. 

In  the  case  of  Vog^t  v.  SchlMiebeck,  122  Wis. 
491,  100  N.  W.  820,  67  L.  R.  A.  757,  106  Am. 
St.  Rep.  089,  2  Ann.  Cas.  814,  a  similar  ques- 
tion was  decided.  In  that  case  100,000  feet 
of  one  inch-pine  lumber  was  sold  f.  o.  b. 
cars.  Butternut,  Wis.  The  seller  claimed  the 
right  to  Introduce  parol  evidence  to  the  effect 
that  it  was  understood  that  the  buyer  was 
to  furnish  the  cars,  and  the  lower  court  per- 
mitted the  introduction  of  the  testimony. 
The  appellate  court  reversed  the  Judgment 
upon  the  ground  that  the  written  contract 
was  plain,  saying,  among  other  things,  that: 
"A  sale  f.  o.  b.  cars  means  that  the  subject  of 
the  sale  is  to  be  placed  on  cars  for  shipment 
without  any  expense  or  act  on  the  part  of  the 
buyer,  and  that  as  soon  as  so  placed  the  title 
is  to  pass  absolutely  to  the  buyer,  and  the  prop- 
erty be  wholly  at  his  risk,  In  the  absence  of  any 
circumstances  indicating  a  retention  of  sach 
control  by  the  seller  as  security  for  purchase 
money,  by  preserving  the  right  of  stoppage  in 
transita.'' 


Many  authorities  are  cited  in  support  of 
this  proposition,  and  it  is  stated  that: 

"All  of  such  authorities  declare  that  a  sale 
'f.  o.  b.  cars'  so  plainly  indicates  that  the  seller, 
without  expense  to  the  buyer,  is  to  deliver  the 
subject  of  the  sale  on  cars  ready  to  be  taken  out 
by  the  carrier,  that  the  term  is  not  open  to  con- 
struction." 

It  Is  not  dlfflctdt  to  dte  other  cases  in 
which  the  letters  "f.  o,  i."  at  a  designated 
place,  without  other  qualifying  words,  as 
applied  to  the  sale  of  personal  property  have 
been  thus  construed,  and,  so  far  as  we  are 
advised,  there  is  ny  difference  of  opinion  as 
to  their  accepted  meaning. 

An  Instructive  case  In  which  qualifying 
words  were  used  is  that  of  Detroit  Southern 
R.  Ck).  V.  Malcomson,  144  Mich.  172,  107  N. 
W.  l>15,  115  Am.  St.  Kep.  390.  This  case  con- 
strues a  contract  whereby  a  coal  company 
agreed  to  furnish  all  the  coal  that  might  be 
required  for  the  use  of  an  illuminating  com- 
pany of  Detroit  for  certain  purposes  at  "the 
following  prices  f.  o.  b.  Michigan  Central 
Railroad."  The  court  there  held  tliat  the 
place  of  delivery  was  at  its  destination  on 
the  Michigan  Central  tracks  in  Detroit 
Words  and  Phrases  (2d  Ser.)  voL  8,  p.  1174. 

[2]  Where  qualifying  words  are  used  in 
connection  with  the  words  "free  on  board" 
or  "f.  o.  b.,"  then  the  contract  may  be  con- 
strued to  have  a  different  meaning,  but,  so 
far  as  we  are  Informed,  there  is  no  dissent 
from  the  proposition  that  where,  referring 
to  shipments  by  rail,  the  words  "free  on 
board,"  or  the  letters  "L  o.  b.,"  a  certain 
place,  are  used,  without  any  other  words  in 
the  contract  indicating  a  qualification  of  their 
meaning,  the  courts  have  construed  them  to 
mean  that  the  subject  of  sale  Is  to  be  placed 
on  board  cars  for  shipment  without  any  ex- 
pense or  act  on  the  part  of  the  buyer,  and 
that  as  soon  as  so  placed  the  title  Is  to  pass 
to  the  buyer,  and  the  property  be  whoUy 
at  his  risk,  and  that  such  words  are  not  open 
to  construction.  Chandler  Lumber  Co.  v. 
Radke^  136  Wis.  495,  118  N.  W.  186,  22  U  B. 
A.  (N.  S.)  713;  Capehart  v.  Furman  F.  &  I. 
Co.,  103  Ala.  671,  16  South.  627,  49  Am.  St 
Rep.  60. 

The  only  case  In  which  the  term  has  been 
construed  by  this  court,  so  far  as  we  are  ad- 
vised, Is  Aspegren  Co.  v.  Wallersteln,  111  Va. 
670,  69  S.  F.  957.  In  that  case  the  seller, 
under  contract  to  deliver  goods  £.  o.  b.  New 
York,  loaded  the  cars  but  gave  secret  instruc- 
tions to  the  carrier  not  to  transport  them 
until  further  notified;  the  motive  of  the 
seller  being  to  assure  himself  that  the  pur- 
chase price  would  be  paid.  The  court  there 
declared  that  this  was  a  violation  of  the  con- 
tract by  the  seller,  and  that  f.  o.  b.  meant 
"free,  on  board  and  ready  to  go  forward  at 
once." 

We  think  that  it  was  the  duty  of  the  court 
to  construe  the  written  -  contract,  and  that 
it  would  have  been  error  to  have  permitted 
evidence  to  so  vary,  add  to,  and  contradict  the 
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contract  as  to  make  tt  appear  that  tbe  place 
of  delivery  was  at  Lawson'a  plant  on  the 
Norfolk  &  Western  In  Norfolk,  when  accord- 
ing to  the  plain  terms  of  the  written  con- 
tract tbe  place  of  dellyery  was  at  Suffolk. 

[3]  There  is  a  line  of  cases  upon  which  the 
plaintiff  In  error  relies  which  in  effect  per- 
mit the  Introduction  of  evidence  in  contracts 
of  this  character  s«  as  to  show  that  it  was 
understood  between  the  parties  that  certain 
more  specific  shipping  directions  were  to  be 
given.  So  in  this  case,  as  the  contract  only 
gave  the  word  "Norfolk"  as  the  destination, 
it  might  have  been  prop^,  if  the  case  had 
turned  upon  this  point,  to  permit  parol  evi- 
dence to  the  effect  that  the  engine  was  to  be 
shipped  by  way  of  the  Norfolk  &  Western 
Railroad,  destined  for  the  plant  of  Lawson, 
the  purchaser,  within  the  delivery  limits  of 
the  carrier  at  Norfolk.  Such  evidence  would 
not  contradict  the  written  agreement,  but 
would  be  consistent  with  it  Marateller  v. 
Warden,  115  Va.  353,  79  S.  B.  332.  The  case, 
however,  does  not  depend  upon  this  question, 
because  tbe  purchaser  repudiated  the  con- 
tract, either  on  Friday  or  Saturday,  before 
the  engine  reached  Norfolk,  and  there  seems 
to  be  no  contradiction  of  the  statement  of 
Hobbs  to  tbe  effect  that  the  Norfolk  ft  West- 
em  would  have  delivered  it  free  of  charge  at 
Lawson's  plant.  It  may  be  that  in  a  proper 
case  such  evidence  would  be  admissible. 
Under  the  circumstances  of  this  case  it  was 
Immaterial,  and  the  court  properly  rejected  it 
-  We  are  clearly  of  opinion  that  it  was  the 
court's  duty  to  construe  the  written  contract, 
that  it  properly  construed  the  place  of  de- 
livery to  be  on  the  cars  of  the  carrier  at  Suf- 
folk, and  that  the  evidence  offered  tending  to 
show  that  the  place  of  delivery  was  to  be  at 
the  plant  of  Lawson  at  Norfolk  was  properly 
rejected. 

[4]  This  disposes  of  all  the  errors  alleged 
except  that  referred  to  in  the  defendant's  bill 
of  exceptions  No.  8.  Lawson  had  testified 
on  his  examination  in  chief  that  on  Saturday 
morning  he  bought  another  engine  and  put 
it  to  work  on  Saturday  night  Upon  cross- 
examination  be  was  asked  what  price  he  paid 
for  it,  and  the  court  required  him  to  answer 
the  question  over  the  objection  of  his  coun- 
sel, and  this  ruling  is  alleged  to  be  erroneous. 

Whatever  may  have  been  tbe  motive  for  In- 
troducing the  evidence  that  he  (Lawson)  had 
been  forced  to  buy  another  engine  because 
of  one  day's  delay  in  tbe  delivery  of  the 
engine  he  had  l>ought  from  Hobbs,  that  tes- 
timony had  been  introduced.  From  it  his 
counsel  were  Justified  in  arguing  that  he 
did  It  because  of  the  necessities  of  his  busi- 
ness. It  was  therefore  perfectly  proper  for 
opposing  counsel  to  introduce  evidence  that 
be  only  paid  $380  for  it,  and  from  this  cir- 
cumstance to  argue  that  he  repudiated  his 
bargain  because  he  desired  to  save  $120,  the 


difference  between  the  price  of  tbe  two  en- 
gines. 

The  question  was  perfectly  legitimate  on 
cross-examination,  both  to  show  the  entire 
transaction,  part  of  which  had  been  intro- 
duced in  the  interest  of  the  plaintiff  in  error, 
as  well  as  to  show  tbe  motive  which  might 
possibly  have  influenced  the  plaintiff  In  er- 
ror to  repudiate  his  contract. 

[I]  The  ccmtract  required  the  engine  to  be 
shipped  at  once,  and  there  was  no  delay 
which  the  utmost  diligence  of  the  vendor 
could  have  avoided,  and  we  are  of  <9inion 
that  there  is  no  error  In  tb«  Judgment. 

Affirmed. 

a2oya.sts) 

STANDARD  PAINT  CO.  T.  BS.  K.  VIIDTOB 
&  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

16,  1917.    Rehearing  Denied 

March  28,  1917.) 

1.  Apfeai,  and  Ebsos  ®=»231(Z)— BEinTBRKB 
— Failubb  to  Point  out  DEyECx — Ewrset. 

The  overruling  of  a  demurrer  cannot  be  re- 
viewed where  the  assignment  of  groiinda  of  de- 
murrer pointed  out  no  defect  which  was  under 
Code  1901,  i  3272,  subject  to  attack;  spedil 
demurrers  having  been  abolished. 

2.  Appkal  and  Ebbor  «=9231(2)— Pkksebva- 

TION    OF   GbOUNDS   or   KKVIJCW— MlSJOINDm 

OK  Causes. 
An  objection  that  declaration  after  a  trial 
amendment  misjoined  causes  of  action  cannot 
be  considered,  not  having  been  specified  as  a 
ground  of  demurrer,  and  defendant  having 
pleaded  not  guilty. 

3.  Sales    ®=9l25— Bbeach    or    Wabbaktt— 

REMEDt. 

Trespass  on  the  case  is  a  proper  remedy  for 
breach  of  warranty  as  to  the  sale  of  personal 
property. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §1  1207,  1208.] 

4.  Action  ®=940— Join  deb  or  Causes— Tow 
— Bbeach  of  Wabranty. 

Roofing  sold  plaintiff  by  defendant  proving 
wholly  unsatisfactory,  plaintiff  replaced  it  with 
other  and  sued  for  damages.  The  first  two 
counts  of  the  declaration  were  plainly  in  tort 
alleging  deceit,  guilty  knowledge,  and  fraud, 
while  the  third  count  though  containing  essen- 
tially the  same  allegations,  set  up  a  breach  of 
warranty.  Held,  that  the  declaration  after 
amendment  so  as  to  set  forth  the  dates  of  the 
several  contracts  sued  on  was  not  subject  to  at- 
tack on  the  ground  that  it  misjoined  causes  of 
action ;  the  third  count,  trespaBs  on  the  case, 
being  proper  remedy  for  breach  of  a  contract  of 
warranty,  obviously  being  one  in  tort 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  S§  320-327.] 

5.  Appeal   and    Erbob    «s»1011(2)— Avknd- 
ments — Effect  of. 

In  an  action  for  damages  for  fraud  and 
breach  of  warranty  in  the  sale  of  defective 
roofing,  where  the  dates  of  the  sales  of  the 
roofing  were  alleged  under  a  videlicet,  the  allow- 
ance of  trial  amendment  to  set  forth  'the  cor- 
rect dates  as  established  by  defendant's  testi- 
mony was  no  ground  for  complaint  the  amend- 
ments being  immaterial,  as  the  dates  need  not 
have  been  proven  as  laid. 

[Ed.  Note.— For  other  cases,'  see  Appeal  and 
Error,  Cent  Dig.  |  4107.] 
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6.  PlAADIITO    «=3237(7)  — Amkndmehtb  — Al- 

I,OWANOB. 
In  snch  case  the  amendment  if  material, 
was  anthorixed  under  Code  1901,  S  3384,  declar- 
ing that,  if  at  the  trial  of  any  action  there  ap- 
pears to  be  a  variance  between  the  evidence  and 
the  allegationg  or  recitals,  the  court,  if  it  con- 
sider that  substantial  justice  will  be  promoted, 
and  that  the  opposite  party  cannot  be  prejudiced 
thereby,  may  allow  the  pleadings  to  be  amend- 
ed on  such  terms  as  may  be  just,  and  Act  March 
27,  1914  (Acts  1914,  c.  331),  providing  that  the 
court  may  at  any  time,  in  the  furtherance  of 
justice,  permit  any  proceeding  or  pleading  to 
be  amended. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
CJent  Dig.  i{  610,  617.] 
T.  Plkadino     «=>248(4)— AKBNDUENTa— New 

Gaitbk  o*  Aonon. 
In  an  action  for  damages  for  furnishing  de- 
fective roofing  which  allowed  water  to  escape 
into  the  building,  where,  though  the  sales  were 
made  on  seversi  different  occasions,  they  were 
all  made  pursuant  to  a  general  representation 
that  the  roofing  would  be  satisfactory  and  in  a 
continuous  course  of  dealing,  a  trial  amend- 
ment to  the  declaration  which  inserted  the  cor- 
rect dates  of  the  several  sales  is  not  objection- 
able on  the  ground  that  each  sale  and  warranty 
constituted  a  different  and  new  cause  of  action, 
and  that  the  amendments  thus  added  new,  sep- 
arate, and  distinct  causes  of  action ;  for  the 
Beveral  causes  of  action  might  properly  be 
joined. 

[£!d.    Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.  U  701-706,  708%.] 

8.  Action      «s>40  —  Joindkb  —  DinxBBitT 

TBANaACnONB. 

Where  several  causes  of  action  arose  out 
of  purchases  of  roofing  materials  at  different 
times,  the  purchaser  may,  in  an  action  for  dam- 
ages for  delivery  of  inferior  materials,  join  bis 
several  causes  of  action  in  one  declaration. 

[Ed.  Note.r-For  other  cases,  see  Action,  Cent. 
Dig.  !S  320-327.] 

9.  Pleading  «=3230— Amendkent— Statutbs 
— CoNSTRTJcnoR— Remedial  Statutes. 

Code  1904,  {  3384,  and  Act  March  27,  1914, 
relating  to  amendments  In  the  interests  of  Jus- 
tice, being  remedial,  sbonld  receive  a  liberal  con- 
struction. 

[Ed.    Note.— For    other   cases,   see   Pleading, 
Cent.  Dig.  {  692.] 

10.  Sales  <3=»437(3)— Bbxaoh  or  Wabxantt 
— Actions— Recovebt. 

In  trespass  on  the  case  for  damages  for 
fillse  and  fraudulent  warranty  made  in  a  sale, 
the  averment  that  the  warranty  was  made  with 
knowl^ge  of  its  falsity  need  not  be  proven. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1253.] 

11.  Appeal  and   Ebbob  «=»882(12)— Bbtop- 
FEL    TO    Allxge    Ebbob— REQxnBSTKD    In- 

8TBUCTI0N. 

Where,  on  defendant's  request,  an  improp- 
er instruction  inconsistent  with  the  correct  in- 
stmction  was  given,  defendant,  not  being  in- 
jured, could  not  complain  of  the  inconsistency. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Srror.  Cent  Dig.  {  3602.] 

12.  Tbial  «=»S12(2)— Conduct  or  Codbt  and 
JtTBT— Answer  to  Questions. 

In  trespass  for  breach  of  warranty,  where 
the  warranty  was  not  only  contained  in  a  writ- 
ten instrument,  but  In  correspondence  between 
the  parties,  it  was  not  error  for  the  court, 
-which  had  fully  and  accurately  instructed  the 
jury,  to  state  in  answer  to  their  inquiry  as  to 
whether    they    were    confined    to    the    written 


guarant7  merely  that  they  should  take  Into  eon- 
sideradon  the  letters,  the  written  guaranty, 
etc.,  and  determine  the  contract  from  them  au. 
[in.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  744.] 

13.  Sales    <3=>278^)— Cuabanties— Ivflixo 
guabanties. 

There  is  an  implied  guaranty  that  an  article 
sold  shall  be  reasonably  fit  for  the  peculiar  use 
to  which  the  vendor  knows  it  is  to  be  put. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  774.] 

14.  Sales  €=5»260— Guaranties— Scope. 
Where  a  seller  of  roofing  executed  a  writ- 
ten guaranty  reciting  that,  in  case  of  leakage 
caused  by  any  defect  in  the  roofing  or  its  appli- 
cation from  ordinary  careful  use,  the  seUer 
would  make  repairs  immediately  upon  notice, 
and  it  appeared  that  the  roofing  was  sold  after 
the  buyer  had  complained  of  other  similar  roof- 
ing, and  correspondence  as  to  its  fitness  passed 
between  the  parties  and  many  repairs  were 
made^  the  warranty  as  to  the  roofing  was  not 
restricted  solely  to  the  written  guaranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i§  719-726.] 

15.  Evidence   «=>442(6)— Pabol   Etidkrok— 
Attempt  to  Vaby. 

Where  the  warranty  as  to  roofing  was  only 
partly  contained  in  a  written  guaranty,  it. being 
modified  by  written  correspondence  between 
the  parties,  evidence  of  such  correspondence  and 
the  conduct  of  the  parties  was  admissible  ia  its 
construction ;  it  not  being  an  attempt  to  vary  a 
written  instrument  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig,  |§  1877,  1886,  1887.] 

16.  Appeal   and   Ebbob   <8=3l031(l)— Dibbe- 
oabd  op  Ebbob— Statuic. 

Under  Act  March  27,  1914,  entitled  an  act 
to  simplify  and  expedite  the  administration  of 
justice  by  the  elimination  of  useless  technicali- 
ties and  vexatious  ddays,  and  providing  that 
the  court  may  at  any  time,  in  the  furtherance 
of  justice,  allow  any  proceeding  or  pleading  to 
be  amended,  and  must  disregard  any  error 
which  does  not  affect  the  substantial  rights  of 
the  parties,  injury  cannot  be  presumed  from 
the  fact  of  error,  but  must  affirmatively  appear 
from  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4038,  4046,  4046.] 

Srror  to  Oiicnit  Court  of  Richmond. 

Action  by  B.  K.  Vietor  &  Co.  against  the 
Standard  Paint  Company.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

O'Flaherty,  Fulton  &  Byrd  and  Thos.  B. 
Byrd,  all  of  Richmond,  for  plaintiff  In  error. 
Willis  B.  Smith,  of  Richmond,  for  defendant 
In  error. 

PRENTIS,  J.  The  Standard  Paint  Compa- 
ny, manufacturer  and  dealer  in  a  prepared 
and  ready  to  lay  roofing,  designated  by  them 
as  "Ruberold,"  sold  to  E  K.  Vietor,  trading 
as  B.  K.  Vietor  &  Co.,  during  the  years  1907, 
1908,  and  1909,  a  considerable  quantity  of 
their  roofing  to  be  put  on  the  roofs  of  his  to- 
bacco warehouses  and  factories,  part  by  the 
vendor,  and  the  residue  under  Its  direction. 
Previous  to  these  contracts  Vietor  bad  pur- 
chased ruberold  roofing  from  a  dealer  in  the 
city  of  Richmond,  and  not  directly  from  tli» 
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mannfactnrer,  and  bad  applied  It  to  one  of 
his  buildings.  This  roofing  proved  very  un- 
satisfactory to  him  and  ui>on  Ms  making 
complaint  the  manufacturer  claimed  that  the 
reason  the  roof  complained  of  leaked  was  be- 
cause the  material,  ruberold,  had  not  been 
proi>erly  applied,  and  esi)eclally  because  the 
sheathing  boards  upon  which  the  roof  was 
laid  had  thereafter  shrunk  because  green; 
that  they  were  of  varying  widths  and  uneven. 
To  correct  this  difficulty  the  plaintiff  In  er- 
ror agreed,  for  the  sum  of  $500,  to  supply 
and  apply  their  waterproof  felt  to  this  par- 
ticular roofing,  and  claimed  that  this  would 
remove  all  cause  of  complaint.  About  the 
same  time  Vletor  bought  125  stiuares  more 
ruberold  roofing  directly  from  the  Standard 
Paint  Company,  with  the  express  under- 
standing, however,  that  the  material  was  to 
be  applied  by  the  vendor  to  the  roof  of  an- 
other adjacent  building  of  the  vendee.  *  In 
1908  and  In  1909  Vletor  bought  more  ruber- 
old roofing  for  his  factory  and  warehouses, 
upon  similar  conditions,  that  Is,  that  it  was 
to  be  applied  to  the  roofs  by  the  vendor,  or 
under  the  direction  of  its  expert  agents.  The 
total  cost  of  such  roofing  was  $1,827.  It  was 
all  sold  upon  assurances  that,  If  properly  ap- 
plied, the  roof  would  not  leak,  accompanied 
by  a  typewritten  paper  or  guaranty  reading 
thus: 

"On  payment  of  invoice,  we  hereby  agree  In 
case  of  leakage  caused  by  any  defect  in  the 
ruberold  roofing  or  its  application  from  ordi- 
nary careful  use  during  the  ten  years  ensuing 
from  •  •  •  [the  date  when  the  roof  has  been 
completed]  to  make  the  necessary  repairs  at 
our  own  expense  immediately  upon  notice  of 
said  leakage  being  given  us. 

"But  this  guaranty  shall  not  be  construed  to 
cover  damage  by  fire,  tempest,  or  other  extraor- 
dinary means  or  causes,  and  is  made  with  the 
distinct  understanding  that  the  entire  surface 
of  the  roofing  is  to  be  given  one  coat  of  our 
ruberlne  paint  within  four  (4)  years  after  it  is 
laid;  said  coat  to  consist  of  one  gallon  of 
said  ruberlne  paint  for  not  more  than  200 
square  feet  of  surface." 

During  all  this  period  numerous  complaints 
from  time  to  time  were  made  of  the.  Insuffi- 
ciency of  the  roofing,  and  from  time  to  time 
the  vendor  sent  experts  to  Inspect  It,  and 
each  time  made  repairs  thereto  and  stopped 
leaks  therein,  until  In  1912  it  declined  to 
make  any  further  repairs,  basing  the  refusal 
solely  upon  the  claim  that  the  defects  then 
In  the  roofs  were  caused  by  a  hailstorm,  and 
that  It  was  not  responsible  for  such  damage. 
Tbe  vendee  after  ample  notice  to  the  vendor 
of  bis  purpose,  unless  the  leaks  were  stopped, 
to  put  a  new  roof  on  the  building  at  vendor's 
expense,  did  so,  at  an  expense  of  $2,100,  and 
introduced  evidence  tending  to  prove  dam- 
age to  tobacco  stored  In  the  warehouses  caus- 
ed by  the  leaks  in  the  roofs.  There  are  many 
other  facts  brought  out  in  the  testimony,  and 
so  far  as  they  are  material  they  will  be  here- 
after referred  to. 

There  was  a  verdict  and  Judgment  for 
$1,417.50  in  favor  of  the  vendee,  and  of  that 
Judgment  the  vendor  la  here  complaining. 


^ere  are  14  bills  of  exception,  but  in  the 
petition  they  are  reduced  to  6  assignments  of 
error,  which  we  will  consider. 

[1]  1.  There  was  a  demurrer  to  the  original 
declaration,  which  was  overruled.  It  is  only 
necessary  to  say  as  to  this  that  section  3272 
of  the  Code  makes  it  plain  that  this  action  is 
without  error,  because  special  demurrers  have 
been  abolished  in  Virginia  by  that  statute, 
and  the  assignment  of  grounds  of  demurrer 
pointed  out  no  defert  not  thereby  cured. 

[2]  After  tbe  plaintiff  bad  rested  and  the 
defendant  had  introduced  one  witness,  who 
had  been  examined  in  chief  and  cross-exam- 
ined, the  court  allowed  the  plaintiff  to  amend 
the  declaration  by  setting  out  the  precise 
dates  upon  which  the  various  contracts  and 
sales  had  been  made,  and,  the  declaration 
having  been  thus  amended,  tbe  point  was 
made  that  the  declaration,  as  amended,  mis- 
Joins  causes  of  action. 

The  action  is  trespass  on  tbe  case  in  tort, 
and  tbe  claim  Is  made  that  the  third  count  in 
the  declaration  Is  a  count  in  contract,  and  not 
In  tort.  The  only  amendment  which  was 
made  in  the  declaration,  as  above  indicated, 
was  tbe  addition  of  certain  dates. 

We  are  clearly  of  (pinion  that,  even  if  the 
point  has  merit,  inasmuch  as  tbe  vendor  bad 
failed  to  specify  this  ground  in  the  original 
demurrer,  and  bad  pleaded  not  guilty,  it  bad 
been  waived.  81  Cyc.  731.  This,  of  course,  Is 
sufficient  to  dispose  of  the  point 

[3,4]  However,  even  if  this  ground  had 
been  specified  In  the  demurrer  to  the  origlnat 
declaration.  It  should  have  been  overruled. 
The  third  count  In  the  declaration  which  is 
complained  of  alleges  a  breach  of  wananty, 
and  in  Trice  v.  Cockran,  8  Grat  (49  Va.)  442, 
66  Am.  Dec.  151,  this  court  determined  that 
case  Is  a  proper  remedy  for  breach  of  war- 
ranty as  to  the  sale  of  personal  property. 

In  Merrill  v.  Brewis'  Adm'r,  25  Giat.  (66 
Va.)  769,  this  court  said: 

"Another  rule  of  the  courts  is  to  treat  the 
count  as  partaking  of  the  nature  of  the  action. 
So  that,  if  the  action  is  ex  delicto,  the  count 
will  be  intended  as  ex  delicto  also,  unless  there 
be  something  in  its  form  and  structure  which 
plainly  forbids  such  intendment.  And  it  is  not 
unusual  for  the  declaration  to  contain  allega- 
tions sufficient  to  support  it,  either  in  tort  or 
in  assumpsit.  And  this  upon  the  ground  that 
the  same  circumstances  which  show  a  breach 
of  duty  constituting  a  tortious  neglect  show 
also  a  breach  of  promise  implied  from  the  con- 
sideration of  tbe  hire.  Gelston  v.  Burr,  11 
Johns.  [N.  y.]  482." 

"Wherever  the  causes  of  action  are  of  tbe 
same  nature  and  the  same  judgment  ia  to  be 
given  in  all,  they  may  be  joined  in  one  deciara- 
Uon."    4  Min.  Inst.  (3d  EJd.)  1160. 

The  only  difference  between  tbe  third  count 
In  the  declaration  and  the  other  two  counts, 
BO  far  as  this  question  is  concerned,  is  that 
the  first  two  counts  are  clearly  and  plainly 
in  tort,  alleging  deceit,  guilty  knowledge,  and 
fraud.  Each  of  the  three  counts,  however, 
also  alleges  the  warranty  and  its  breacb,  and 
are  plainly  intended  to  include  the  same  gen- 
eral cause  of  action,  and,  though  tbe  declara- 
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tlmi  is  loartlflclally  drawn,  it  Is  bo  framed 
tbat  tbe  defendant  oonld  not  possibly  have 
been  deceived  as  to  the  subject  of  tbe  con- 
troversy. 

In  Harv^  t.  Bklpwlth,  16  Grat  (57  Va.) 
403,  an  analogous  question  was  thus  disposed 
of  by  this  court: 

"EJach  of  the  coonts  fa  a  coont  in  case  for  a 
tort.  The  second  la  confessedly  so;  and  the 
statements  and  allegations  in  respect  to  the 
contract  of  liiring  contained  in  the  first  do  not 
impreaa  upon  that  count  a  different  character." 

The  gist  of  tbe  counts  in  that  case,  as  In 
this,  l8  the  saioe.  Here  the  action  Is  based 
upon  a  breach  of  warranty,  and,  while  the 
complainant  may,  if  he  chooses,  waive  the 
tort  and  sue  upon  contract,  he  is  equally  at 
Ubraty,  where  tliere  is  a  breach  of  warranty, 
to  Boe  In  tort;  and  this  is  what  the  vendee 
did  In  this  case. 

[S,  8]  2.  It  is  claimed  that  the  court  erred 
in  permitting  the  plaintift  to  amend  the  dec- 
laration during  the  progress  of  tbe  trial. 

The  circumstances  under  which  the  amend- 
ment was  allowed  were  that  during  the  trial 
tbe  vexkdor's  counsel  complained  of  tbe  erro- 
neous statementa  in  the  declaration  as  to  the 
dates  of  the  various  sales.  It  is  not  perceiv- 
ed that  these  were  material  allegations.  The 
dates  were  each  alleged  under  a  videlicet, 
and  It  seems  to  us  that  the  precise  dates  were 
immaterial,  except  as  they  might  have  been 
necessaiy  to  give  the  defendant  notice.  In 
this  case  tbe  defendant  knew  the  precise 
dates  of  each  sale,  and  after  one  of  its  wit- 
nesses bad  supplied  those  dates  tbe  court 
permitted  each  count  in  the  declaration  to 
be  amended  by  the  insertion  of  the  precise 
dates  which  bad  lust  been  proved  by  the  ven- 
dor's witness.  As  above  Indicated,  we  do 
not  thinl(  that  these  were  material  amend- 
ments, but,  if  they  were,  they  are  fully  au- 
thorized by  the  statute  (section  3384  of  the 
Code)  which  provides: 

"If,  at  the  trial  of  any  action,  there  appears 
to  be  a  variance  between  tbe  evidence  and  al- 
legations or  recitals,  the  court,  if  it  consider 
tlwt  substantial  justice  will  b«  promoted  and 
that  the  opposite  party  cannot  be  prejudiced 
thereby,  may  allow  the  pleadings  to  be  amend- 
ed, on  such  terms  as  to  the  payment  of  costs 
or  postponement  of  the  trial,  or  both,  as  it 
maj  deem  reasonable.  Or,  instead  of  the  plead- 
ings being  amended,  the  court  may  direct  the 
jury  to  find  the  facts,  and,  after  such  finding, 
if  It  consider  the  variance  such  as  could  not 
liave  prejudiced  the  opposite  party  shall  give 
judgment  according  to  the  right  of  the  case." 

In  addition  to  this  there  Is  the  act  ap- 
proved March  27,  1914  (Acts  1914,  c.  331,  p. 
941),  entitled  "An  act  to  simpli^  and  ex. 
pedlte  the  administration  of  justice  in  this 
state  by  the  elimination  of  useless  technicali- 
ties and  vexatious  delays  and  permitting 
am^idir'ents  under  certain  conditions  In 
causes  hereafter  instituted,"  which  reads  as 
follows: 

"Be  it  enacted  by  the  general  assembly  of 
Virginia,  That  in  any  suit  or  action  hereafter 
insatuted,  the  court  may  at  any  time,  in  fur- 
therjuice  of  justice,  upon  such  terms  as  may  be 
just,   permit  any  proceeding  or  pleading  to  be 


amended,  or  material  supplemental  matter  to  be 
set  forth  in  an  amended  or  supplemental  plead- 
ing. The  court,  at  every  stage  of  the  proceed- 
ing, must  disregard  any  error  or  defect  in  the 
proceeding  which  does  not  affect  the  substan- 
tial rights  of  the  parties." 

These  statutes  then  authorized  tbe  action 
of  the  court,  even  if  tbe  amendments  had 
been  material. 

[7-I]  It  Is  claimed,  however,  that  because 
tbe  sales  were  made  on  different  dates,  and 
each  sale  and  warranty  constitute  a  different 
and  new  cause  of  action,  to  permit  these 
amendments  added  new,  separate,  and  dis- 
tinct causes  of  action  to  each  of  the  counts 
in  the  original  declaration. 

In  New  River  Mineral  Oo.  t.  Painter,  100 
Va.  S07,  42  S.  E.  300,  the  plaintiff  was  allow- 
ed to  amend  the  declaration,  which  diarged 
that  a  lawful  act  had  been  negligently  done, 
by  adding  a  count  which  alleged  that  the  act 
itself  was  unlawful,  and  the  rule  Is  stated 
thus: 

"Counsel  have  not  cited,  nor  have  we  in  oar 
investigation  found,  any  decision  of  this  court 
which  indicates  what  amendments  of  the  decla- 
ration tbe  court  may  allow  after  appearance; 
but  there  are  many  decisions  upon  the  question 
in  other  jurisdictions.  The  rule  generaliy  pre- 
vailing seems  to  be  that  such  amendments  will 
be  permitted  as  have  for  their  object  the  trial 
and  determination  of  tbe  subject-matter  of  the 
controversy  upon  which  the  action  was  original- 
ly based,  but  amendments  will  not  be  allowed 
which  bring  into  the  case  a  new  and  substan- 
tive cause  of  action  different  fcom  that  declared 
on,  and  different  from  that  which  the  plaintiff 
intended  to  assert  when  he  instituted  his  ac- 
tion. If  the  plaintiff  in  the  amended  declara- 
tion is  attempting  to  assert  rights  and  to  en- 
force claims  arising  out  of  the  same  transac- 
tion, act,  agreement,  or  obligation,  however 
great  may  l>e  the  difference  in  the  form  of  lia- 
bility as  contained  in  the  amended  from  that 
stated  in  the  original  declaration,  it  will  not 
be  regarded  as  for  a  new  cause  of  action.  In 
such  cases  the  original  and  amended  declara- 
tions and  the  count  or  counts  in  each  are  re- 
garded as  variations  in  the  form  of  liability 
to  meet  the  possible  scope  and  varying  phases 
of  the  testimony,  which  is  one  of  the  very  ob- 
jects and  purposes  of  adding  several  counts,  and 
of  making  amendments  to  n  declaration.  Snyd- 
er V.  Harper,  24  W.  Va.  206,  211;  Smith  v.  Pal- 
mer, 6  Cush.  (Mass.)  513,  519;  Yost  ▼.  Eby, 
23  I^.  327,  831." 

Tbe  amendment  allowed  here  was  strictly 
within  the  rule. 

From  tbe  institution  of  this  action  tbe 
cause  of  the  controversy  was  clearly  and  dis- 
tinctly understood  by  both  parties  to  It.  It 
was  ttie  subject  of  numerous  Interviews  be- 
tween them  and  of  voluminous  corresiwnd- 
ence,  and  the  case  made  by.  the  amendments 
was  the  same  case  referred  to  In  tbe  declara- 
tion, namely,  the  breach  of  tbe  vendor's  war- 
ranty as  to  the  roofing  material  referred  to. 
It  would  seem  clear  that  it  was  the  duty  of 
tbe  vendee  to  join  all  of  his  causes  of  action 
In  one  declaration,  but  certainly.  If  It  was 
not  his  duty.  It  was  hla  right  to  do  so. 

In  23  Cyc.  395,  this  is  said : 

"As  a  general  rule,  it  may  be  stated  that  a 
plaintiff  may  join  all  his  causes  of  action  in  one 
declaration,  if  in  separate  suits  he  can  recover  i 
on  each  in  the  some  form  of  action,  althou|^[^ 
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the  several  causes  of  action  are  distinct  rights 
of  action,  so  that  a  judgment  in  one  will  not 
bar  a  recovery  for  the  other.  This  rule  is,  how- 
ever, subject  to  the  qualification  that  the  caus- 
es of  action  mnst  be  in  the  same  right." 

This  statement  of  the  law  is  well  suiq;>orted 
by  the  authorities  there  cited. 

In  this  case,  12  the  vendee  bad  vexed  tbe 
vendor  with  several  suits,  be  would  have 
been  tbe  subject  of  criticism.  Even  where 
the  torts  are  distinct  and  independent,  if 
they  are  of  the  same  nature  and  if  the  same 
Judgment  may  be  given  In  each,  they  may, 
as  a  general  rule,  be  Joined.  23  Cyc.  898; 
Fisher  r.  Seaboard  Air  Line  R.  Co.,  102  Va. 
371.  46  S.  K.  381,  1  Ann.  Cas.  622.  Here  the 
torts  complained  of  grew  out  of  a  continuous 
course  of  dealing  between  the  same  parties 
with  reference  to  one  article  of  commerce, 
the  roofing,  and  its  application  to  tbe  factory 
and  warehouses  of  tbe  vendee. 

Tbe  statutes  above  quoted  are  remedial, 
and  must  be  liberally  construed  to  advance 
tbe  remedy  and  avoid  tbe  evils  which  they 
seek  to  cure.  McKee  v.  Bunting,  McNeal  R. 
E.  Co.,  114  Va.  639,  77  S.  E.  518;  Langhome 
V.  Richmond  City  B.  Co.,  91  Va.  367,  22  S.  E. 
367;  Norfolk  &  Western  By.  Co.  v.  Perdue, 
117  Va.  117,  83  S.  E.  1058. 

[10]  3.  It  Is  claimed  that  tbe  jury  was  mis- 
directed. This  assignment  is  based  upon 
tbe  theory  that,  because  the  first  two  counts 
of  the  declaration  alleged  a  false  and  fraud- 
ulent warranty,  and  it  was  made  with  knowl- 
edge of  such  falsity,  such  allegation  must 
be  proved.  The  court  gave  to  the  Jury  cer- 
tain instructions  based  upon  that  theory.  It 
also  gave  them,  instructions  based  upon  the 
theory  that  such  guilty  knowledge  was  not 
necessary  In  order  to  support  a  recovery. 

In  Trice  v.  Cockran,  8  Grat  (49  Va.)  442, 
56  Am.  Dec.  151,  this  court  expressly  decid- 
ed that  It  is  not  necessary  to  allege  tbe  de- 
fendant's knowledge,  and  that,  if  alleged,  it 
is  not  necessary  to  prove  it.  And  In  Schnch- 
ardt  V.  Allen,  1  Wall.  (68  U.  S.)  860,  17  L. 
Ed.  645,  this  is  stated: 

"The  ancient  remedy  for  a  false  warranty 
was  an  action  on  the  case  sounding  in  tort. 
Stuart  V.  WUkins,  1  Douglas,  18;  Williamson 
V,  Allison,  2  East,  447.  The  remedy  by  as- 
sumpsit is  comparatively  of  modern  introduc- 
tion. In  Williamson  v.  Allison,  Lord  Ellen- 
borongh  said  it  had  'not  prevailed  generally 
above  40  years.'  In  Stuart  v.  Wilkins,  Lord 
Mansfield  regarded  it  as  a  novelty  and  hesitated 
to  give  it  the  sanction  of  his  authority.  It  is 
now  well  settled,  both  in  English  and  Ameri- 
can jurisprudence,  that  either  mode  of  proce- 
dure may  be  adopted.  Whether  the  declaration 
'  be  in  assumpsit  or  tort,  it  need  not  aver  a 
scienter.  And  if  the  averment  be  made  it  need 
not  be  proved." 

See,  also,  Gresbam  v.  Postan,  2  Carrlng- 
ton  &  Payne,  540;  Brown  v.  Edglngton,  2 
Man.  &  Granger,  279;  Holman  v.  Dord,  12 
Barb.  S.  C.  336;  House  v.  Fort,  4  Blackf. 
293;  Trice  v.  Cockran,  supra;  Lasslter  v. 
Ward,  11  Ired.  443. 

[11]  It  Is  true  that  tbe  instructions  are 
contradictory  and  inconsistent,  but,  inas- 
much as  tbe  erroneous  instructions  are  those 


whldi  were  granted  by  tbe  court  at  the  In- 
stance of  plaintiff  in  error,  it  cannot  now 
complain  of  that  as  error  wbi<di  could  not 
possibly  have  injured  Its  cause.  The  danger 
was  tbe  injustice  It  might  have  done  to  the 
defendant  in  error. 

[12]  Among  the  assignments  Is  this:  That 
tbe  court  erred  In  making  a  reply  to  tbe 
Jury,  who,  while  considering  of  their  ver- 
dict, returned  into  the  courtroom  and  asked 
the  following  question: 

"Whether  or  not  they  were  limited  In  decid- 
ing this  case  to  the  typewritten  guaranty  intro- 
duced in  evidence  and  marked  Exhibit  27" 

In  reply  to  this  the  court  said: 

"They  are  not,  and  must  take  into  consldeni' 
tion  the  oral  evidence,  the  letters,  and  written 
guaranty,  and  to  decide  from  all  the  evidence 
what  the  contract  was  and  a  breach  of  it^  if 
any,  and  the  damages,  if  any." 

If  the  case  had  depended  entirely  upon  tbe 
typewritten  guaranty,  then  this  reply  would 
have  been  harmful,  but  under  the  evidence  in 
this  case,  if  the  court  bad  told  the  Jury  that 
they  were  limited  to  tbe  typewritten  guar- 
anty, that  would  certainly  have  been  mis- 
leading. Tbe  typewritten  guaranty  was  only 
one  part  of  tbe  evidence — a  very  material 
part,  it  is  true ;  but  It  bad  to  be  interpreted 
In  tbe  light  of  tbe  circumstances  under  whidi 
it  was  given,  the  letters  contemporaneously 
and  subsequently  written,  tbe  construction 
put  upon  it  by  tbe  parties  themselves,  and 
tbe  pertinent  oral  evidence  indicating  a 
breach  or  lack  of  breach.  So  It  is  difficult 
to  understand  how  tbe  court  could  bave  made 
any  complete  reply  to  the  question  without 
fully  relnstructlng  tbe  Jury  upon  all  of  the 
questions  Involved  in  tbe  case.  They  bad  al- 
ready been  Instructed  In  writing,  and  we 
must  assume  that  tbe  Jury  considered  not 
only  this  reply  which  is  complained  of,  but 
the  other  Instructions  which  they  bad  pre- 
viously received. 

We  find  no  reversible  error  In  the  Instruc- 
tions given. 

[13, 14]  4.  Tbe  refusal  of  tbe  court  to 
grant  three  instructions  asked  for  hy  tbe 
plaintiff  in  error  la  assigned  as  error.  One 
of  the  Instructions  refused.  No.  5,  is  based 
upon  tbe  claim  that  tbe  written  guaranty 
hereinbefore  quoted  should  bave  been  pleaded 
in  those  precise  words  in  tbe  declaration,  and 
the  liability  thereby  incurred  always  express- 
ed in  the  precise  words  of  that  paper. 

It  is  perfectly  well  settled  that,  when  one 
sells  an  article  of  personal  property,  there 
is  an  implied  g;uaranty  that  It  shall  be  rea- 
sonably serviceable  and  fit  for  tbe  peculiar 
uses  to  which  the  vendor  knows  it  Is  to  be 
put  (Gerst  v.  Jones,  32  Grat  [73  Va.]  518,  34 
Am.  Bep.  773);  and  it  seems  clear  that,  not- 
withstanding the  written  paper,  inasmuch  as 
It  Is  perfectly  certain  that  the  vendor  knew 
that  tbe  roofing  was  Intended  for  buUdlngs 
required  to  be  water-tight,  it  may  be  fairly 
Inferred  that  there  was  this  Implied  guaran- 
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upon  the  guaranty  Implied  by  law  In  such 
cases;  for  a  fair  construction  of  the  paper 
referred  to  necessarily  Implies  such  a  guar- 
anty. The  paper  embodies  not  the  specific 
words  of  the  guaranty  that  the  roof  should 
be  water-tight,  but  does  specify  t^e  obliga- 
tion of  the  vendor  In  case  the  roof  should 
leak,  and  clearly  defines  Its  dnty  tn  such 
event.  The  very  fact,  however,  that  It  makes 
definite  promises  and  Imposes  certain  spe- 
dflc  duties  upon  the  vendor  In  case  the  roof 
should  leak  creates  the  necessary  Implication 
In  the  paper  Itself  that  the  vendor  guaran- 
teed that  the  roof  would  not  leak.  The  dec- 
laration Is  framed  upon  the  theory  that  there 
was  this  guaranty  that  the  roof  would  be 
water-tight,  and  a  great  deal  of  the  contro- 
versy In  this  case  grows  out  of  the  fact  that 
the  vendor  appeared  to  claim  that  the  roof 
was  never  so  guaranteed.  That  both  parties 
to  tbe  controversy  understood  that  the  roofing 
was  sold  upon  a  guaranty  that,  If  properly 
applied,  it  would  be  water-tight.  Is  perfectly 
ai^arent  from  the  contemporaneous  letters 
and  evidence  on  both  sides.  The  court  took 
the  same  view,  and  Instruction  5  was  rightly 
refused  because  the  vendee's  rights  under  the 
contract  coiild  not  be  limited  in  the  way  it 
was  sought  to  limit  them. 

The  other  instructions  refused  were  suffJ- 
dently  covered  by  the  instructions  which 
were  granted,  ten  in  number,  and  they  suffi- 
ciently protected  every  legal  rlg^t  of  the 
vendor. 

[1 5]  5.  What  has  been  said  Is  sufficient  to 
Indicate  our  view  as  to  the  several  motions 
to  exclude  all  the  correspondence  between 
tbe  parties,  and  Indeed  substantially  all  tbe 
evidence  Introduced  In  support  of  the  ven- 
dee's claim.  This  testimony  did  not  seek  to 
vary  or  contradict  the  written  guaranty.  On 
the  contrary,  such  evidence  accorded  with  It, 
showed  the  attending  circumstances,  the  con* 
Btructlon  placed  upon  It  by  the  parties,  and 
their  subsequent  conduct  with  reference 
thereto.  The  .motions  were  properly  over- 
ruled. 

[16]  e.  It  is  claimed  that  tbe  verdict  is 
contrary  to  the  law  and  the  evidence. 

It  sufficiently  appears  that  the  vendee 
bought  the  roofing  material  for  the  purpose 
of  roofing  in  a  certain  tobacco  factory  and 
appurtenant  warehouses,  which  were  requir- 
ed to  be  water-tight,  and  that  the  vendor 
knew  all  the  surrounding  circumstances  and 
Ihe  uecesidties  of  the  vendee,  and  had  the 
roofing  applied  to  tbe  roofs  under  Its  own 
supervision  and  direction.  The  evidence  Is 
ample  to  show  that  tbe  roofs  gave  a  great 
deal  of  trouble  and  leaked  after  almost  every 
rainfall,  and  that  from  time  to  time  for  near- 
ly five  years  the  vendor  sent  Its  agents  to 
have  the  leaks  stopped,  and  that  finally  it 
refused  to  pay  any  more  attention  to  the 
vendee's  claims,  and  said  that  a  part  of  the 
roof  bad  been  damaged  by  a  hailstorm,  and 


'  that  for  this  damage  it  was  not  responsible. 
There  Is  no  sufficient  explanation  of  why 
part  only  of  the  roofing  was  thus  damaged, 
and  the  evidence  is  conflicting  on  this  point 

Since  the  act  of  March  27, 1914,  supra,  it  is 
apparent  that  this  court  should  extend  the 
doctrine  of  harmless  error  to  Its  logical  con- 
clusion, namely,  that  error  Is  harmless  which 
does  not  Injuriously  affect  the  interests  of 
the  party  complaining,  and  that  such  Injury 
is  not  presumed,  but  must  affirmatively  ap- 
pear from  the  record;  for  that  act  In  sim- 
ple and  unambiguous  language  directs  the 
courts,  at  every  stage  of  the  proceeding,  to 
disregard  any  error  or  defect  In  the  proceed- 
ing wblcb  does  not  affect  the  substantial 
rights  of  the  parties.  • 

In  this  court  the  doctrine  of  harmless  error 
has  been  frequently  announced  and  enforced 
in  many  cases  where  there  has  been  a  mis- 
direction of  the  Jury,  a  refusal  to  grant  prop- 
er instructions,  where  evidence  has  been  il- 
legally admitted,  and  where  there  have  been 
mistakes  and  errors  in  pleading. 

This  case  has  been  fairly  tried  upon  a 
cause  of  action  clearly  Indicated  in  the  dec- 
laration, about  the  facts  of  which  the  defend- 
ant was  as  well  Informed  as  the  plaintiff: 
they  have  submitted  their  controversy  to  a 
Jury  upon  all  the  evidence  which  they  them- 
selves deemed  pertinent;  it  appears  that  all 
of  the  substantial  rights  of  the  parties  Iiave 
been  safeguarded ;  and  we  find  no  prejudi- 
cial error  in  the  proceedings. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 


030  Va.  48S) 
MOTLEY  V.  HODGES. 
(Supreme  Court  of  Apppals  of  Virginia.    March 
15,  1917.) 

1,  VENnOB  AND  PUBCHASEB  9=>34S(2)— 'BjSUE- 
DIES  OF  PUBCHASSB  —  SAI.K  BT  ACBB— DEH- 
CIENCT. 

In  cases  of  sale  of  land  hj  the  acre,  a  court 
of  equity  holds  the  vendor  liable  for  any  defi- 
ciency on  the  ground  of  mistake. 

PE}d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S  1024.] 

2.  MoBTOAOEB  9=3372(1)— Saue  Undeb  Duo 
OF  Tbubts— Defioienct  in  Acbeaoe. 

The  purchaser  at  a  sale  by  a  trustee  in  a 
deed  of  trust  on  land  to  secure  debts  cannot  re- 
cover in  equity  against  the  beneficiary  and  the 
trustee  for  a  deficiency  in  acreage  on  the  ground 
of  mistake;  tbe  principle  of  caveat  emptor  ap- 
plying. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  1102.] 

Sims,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pittsylvania 
County. 

Suit  by  W.  li.  Hodges  against  John  J. 
Motley  and  James  L.  Tredway,  trustee. 
From  a  decree  for  plaintiff  against  Motley, 
be  appeals.    Decree  reversed. 

Jas.  li.  Tredway,  of  Chatham,  and  S.  A. 
.i^nderson,  of  Richmond,  for  appellant  Cle- 
ment &  Clement,  of  Chatham,  for  appellee. 


4t=:»For  otber  caaes  see  same  topic  and  K  E!X-Nt7MBBR  In  all  Key-Numbered  DIgesU  and  Indexe*    ..  ^  I  ^ 
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WHITTI/E,  J.  The  case  is  this:  Woody 
by  two  deeds  conveyed  a  tract  of  land  de- 
scribed as  containing  70  acres,  more  or  less, 
to  James  L.  Tredway,  trustee,  In  trust  to 
secure  distinct  debts  due  to  appellant  The 
land  was  sold  at  public  auction  and  knock- 
ed out  to  the  creditor  at  $875,  who  shortly 
thereafter  transferred  his  bid  to  appellee, 
Hodges,  who  compiled  with  the  terms  of  sale, 
and  by  direction  of  Motley  the  trustee  con- 
veyed the  land  to  him  and  paid  the  pro- 
ceeds to  Motley.  The  purchaser  subsequently 
had  the  land  surveyed  and  found  that  the 
boundary  only  contained  46%  acres.  There- 
upon Hodges  filed  his  bill  against  Motley 
and  Tredway,  trustee,  to  recover  for  the  de- 
ficiency In  acreage.  Prom  a  decree  granting 
the  prayer  of  the  bill  against  Motley  this  ap- 
peal was  granted. 

[1,2]  The  judge  of  the  circuit  court  ap- 
parently rested  his  decision  upon  the  prin- 
ciple of  that  line  of  cases  which,  speaking 
generally,  deal  with  what  are  known  as  con- 
tracts of  sale  by  the  acre  in  contradistinc- 
tion to  contracts  of  hazard.  In  cases  which 
belong  to  the  former  class,  a  court  of  equity 
holds  the  vendor  liable  for  the  deficiency 
on  the  ground  of  mistake.  This  subject  is 
lucidly  treated  by  Judge  Baldwin  in  the 
leading  case  of  Blessing's  Adm'rs  v.  Beatty, 
1  Bob.  (40  Va.)  804.  Yet,  obviously,  the  case 
in  Judgment  la  not  of  that  type.  Indeed,  in 
the  Instant  case,  the  former  owner  of  the 
land  is  not  a  party  to  the  litigation ;  but,  as 
remarked,  the  suit  is  between  the  purchaser 
at  a  trustee's  sale,  on  the  one  band,  and  the 
beneficiary  and  trustee  in  an  ordinary  deed 
of  trust  on  land  to  secure  debts,  on  the  oth- 
er. In  such  transaction  there  is  no  element 
of  guaranty  or  warranty,  either  of  title  or 
quantity  of  the  land. 

In  a  note  to  the  case  of  Petermans  v.  Laws, 
Va.  Rep.  Ann.  (6  Leigh)  476,  it  Is  said: 

"A  purchaser  of  land  at  a  public  sale  made 
by  a  trustee  must  look  to  the  title  of  the  grantor 
of  the  land,  and  he  is  entitled  only  to  a  deed 
with  special  warranty  of  title.  He  cannot  look  to 
the  trustee  for  a  good  title,  for  in  making  the 
sale  he  is  but  an  ngcnt;  he  cannot  look  to  the 
creditor,  for  he  sells  nothing,  and  ie  merely  to 
receive  the  proceeds  of  the  sale.  To  such  a  sale 
the  principle  of  caveat  emptor  applies.  Flem- 
ing V.  Holt,  12  W.  Va.  143,  citing  the  principal 
case,  and  Saunders  v.  Pate,  4  Kand.  8;  Sutton 
V.  Sutton,  7  Grat  234  [56  Am.  Dec.  1091 ;  Find- 
lay  V.  Toncray,  2  Bob.  374 ;  Bawle,  Cov.  418 ; 
Goddin  v.  Vaughn,  14  Grat  117." 

In  Sutton  V.  Sutton,  supra,  Baldwin,  J., 
who  delivered  the  opinion  of  the  court,  states 
with  convincing  ability  the  reasons  why  a 
purchaser  at  such  sale  cannot  hold  either 
the  trustee  or  the  creditor  liable  for  any  de- 
fect in  the  title  or  deficiency  in  the  quantity 
of  the  land  sold  as  follows: 

"The  principle  upon  which  equity  relieves 
against  a  mistake  in  the  estimated  quantity  of 
land  sold  has  no  application  to  a  case  like 
this.  The  foundation  of  such  relief  is,  that  the 
price  agreed  upon  by  the  parties  must  be  pre- 
sumed to  have  been  influenced  by  the  estimated 
quantity,  unless  it  appears  that  tliey  intended 
a  contract  of  hazard ;  and  the  mistake  Is  correct- 


ed not  only  in  cases  of  deficiency,  but  also  in 
cases  of  excess.  Here  there  was  no  estimate 
of  the  quantity  as  between  the  trustee  and  the 
purchaser,  but  a  mere  statement  thereof  in  the 
grantor's  conveyance  to  the  trustee.  That  state- 
ment was  mere  matter  of  description,  and  was 
no  element  of  the  contract  between  the  grantor 
and  the  trustee,  for  which  the  consideration  in- 
ured not  from  the  trustee,  but  the  cestuis  que 
trust,  and  was  in  no  wise  dependent  upon  the 
supposed  quantity  of  the  land.  The  purpose  of 
the  conveyance  was,  that  the  property  should  be 
sold  by  the  trustee,  at  all  events,  for  whatever  it 
would  bring,  and  the  grantor  undertook  no  re- 
sponsibilitj'  either  as  to  title  or  quantity.  If 
the  quantity  had  turned  out  after  the  sale  by 
the  trustee  to  be  greater  than  that  mentioned 
in  the  deed,  neither  he,  nor  the  grantor,  nor  the 
cestuis  que  trust,  could  have  exacted  from  the 

Eurchaser  compensation  for  the  excess ;  and 
J  parity  of  reason,  they  are  not  responsible 
for  a  deficiency.  There  is  no  principle,  there- 
fore, whether  of  defective  title  or  deficient  quan- 
tity, upon  which  the  appellee  Is  entitled  to  re- 
lief.   *    »    •" 

The  authorities  cited  are  conclusive  of  the 
question  involved,  and  further  discussion  of 
it  is  unnecessary. 

For  these  reasons,  the  decree  of  the  drenit 
court  must  be  reversed. 

Reversed. 

SIMS,  J.  (dissenting).  This  case  Involves 
an  executed  contract  of  sale  by  a  trustee. 

The  suit  of  appellee,  plaintifT  in  the  conrt 
below,  was  in  equity  to  recover  the  value  of 
a  deficiency  in  quantity  of  land  sold  by  the 
acre.  The  court  below  had  jurisdiction  to 
give  relief  in  such  a  case  on  the  ground  of 
mutual  mistake  of  fact  afFecting  the  sub- 
stance of  the  thing  contracted  for.  Bles- 
sing's Adm'r  V.  Beatty,  1  Rob.  266,  Va.  Bep. 
Ann.  note  p.  252 ;  Kelly  v.  Riley,  22  W.  Va. 
249;  Rogers  v.  PatUe,  96  Va.  498,  31  &  E. 
897. 

It  is  true  that  if  in  this  case  there  had 
been  no  mistake  affecting  the  IdenUty  or 
quantity  of  land  bought  and  conveyed,  and 
there  bad  been  merely  a  failure  of  title  to  a 
part  or  the  whole  of  it,  unless  the  vendor 
was  aware  of  a  fact  from  which  the  defect  of 
title  arose  and  which  the  vendee  had  no 
means  of  knowing,  and  there  was  a  fraudu- 
lent! misrepresentation  br  concealment  of 
such  fact  on  the  part  of  the  vendor,  the  ven- 
dee would  have  no  remedy  save  upon  the 
covenant  of  warranty  in  bis  deed.  In  snch 
a  case  of  failure  of  title,  where  there  is  no 
warranty  in  the  deed  or  where,  as  in  fbe 
case  at  bar,  there  Is  a  special  warranty  only, 
the  vendee  would  have  no  remedy.  "The  role 
'caveat  emptor'  strictly  applies."  Beale  v. 
Seiveley,  8  Leigh  (35  Va.)  672-675.  The  mu- 
tual mistake  upon  which  a  conrt  of  equity 
will  grant  the  relief  in  question  must  be  a 
mistake  of  fact  (see  authorities  dted  9  Enc. 
Dig.  Va.  &  W.  Va.  Rep.  861),  not  a  mistake  of 
law  (Id.  861-863),  and  must  affect  the  sab- 
stance  of  the  thing  contracted  for  (Rogers  v. 
PatUe,  96  Va.  498,  81  S.  E.  897;  Thompson 
V.  Jackson,  3  Rand.  [24  Va.]  504,  507,  15  Am. 
Dec.  721 ;  Glassell  v.  Thomas,  3  Leigh,  113). 
A  mistake  as  to  title,  when  the  party  making 
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it  has  knowledge  of  the  fticts  or  means  of 
knowledge,  is  a  mistake  of  law  (Zollman  v. 
Moore,  21  Grat.  [62  Va.]  313),  and  does  not 
affect  the  substance  of  the  thing  contracted 
for,  but  merely  the  title  to  it.  This  distinc- 
tion is  fundamental  in  principle  and  under- 
lies the  caveat  emptor  rule.  Hence  It  is  that 
where  the  mistake  Is  merely  one  of  title,  and 
there  is  a  conveyance  by  a  trustee  without 
warranty  or  only  with  special  warranty  of 
title,  equity  affords  no  remedy  to  the  vendee 
for  deficiency  in  the  quantity  of  the  thing 
contracted  for.  Sutton  v.  Sutton,  7  Grat  (48 
Va.)  234,  56  Am.  Dec.  109;  Petermans  r. 
Laws,  6  Leigh  (33  Va.)  523;  Findlay  & 
MltdieU  T.  Hickman,  10  Leigh  (37  Va.)  854. 
This  is  not  becailse  the  conveyance  Is  by  a 
trustee,  but  because  the  conveyance  is  with- 
out warranty,  or  only  with  special  warranty, 
of  title,  and  the  rule  would  be  the  same 
where  applied  to  the  conveyance  of  any  ven- 
dor.   Beale  v.  Selveley,  supra. 

Therefore  the  circumstance  that  the  con- 
veyance In  the  case  at  bar  was  by  a  trustee 
is  of  no  distinguishing  importance.  There 
may  be  mutual  mistake  as  to  quantity  in  any 
sale  by  a  trustee  equally  as  In  sales  by  other 
.vendors.  , 

In  the  case  of  Sutton  v.  Sutton,  supra,  this 
court  in  effect  so  held.  That  was  a  case  of 
a  sale  by  a  trustee ;  a  deficiency  in  the  quan- 
tity of  the  land  contracted  for  due  to  a  de- 
fect in  its  title,  and  there  was  no  warranty 
in  the  deed  from  the  trustee,  and  not  by  the 
acre.  The  purchase  price  was  a  sum  in  gros& 
There  was  no  evidence  of  an  actual  sale  by 
the  acre.  There  was  not  even  a  deed  by  the 
trustee  to  the  purchaser  referring  to  the  land 
as  containing  a  definite  number  of  acres,  bat 
a  mere  Indorsement  of  a  conveyance  by  the 
trustee  on  the  original  deed  of  trust,  men- 
tioning no  acreage  and  conveying  merely  "all 
the  right,  title  and  interest"  conveyed  to  the 
trustee  by  the  original  deed  of  trust  It  is 
true  that  it  was  held  therein  that  the  vendee 
was  not  entitled  to  any  relief,  but  as  appears 
from  the  opinion  of  the  court  by  Baldwin,  J. 
(the  same  distinguished  Judge  who  rendered 
the  opinion  in  the  case  of  Blessing's  Adm'r 
v.  Beatty,  supra),  it  was  so  held,  not  because 
that  was  a  sale  by  a  trustee,  but  because  it 
was  not  a  case  of  a  mistake  as  to  the  iden- 
tity, or  in  the  estimated  quantity  of  the 
land,  where,  says  the  opinion,  "  •  •  » 
the  foundation  of  the  relief  is,  that  the  price 
agreed  upon  between  the  i>arties  must  be  pre- 
sumed to  have  been  influenced  by  the  esti- 
mated quantity,  unless  It  appears  that  they 
Intended  a  contract  of  hazard."  "Here," 
says  the  court  (speaking  of  that  case),  "there 
was  no  estimate  of  the  quantity  as  between 
the  trustee  and  the  purchaser  •  •  •  and 
was  no  element  of  the  contract  between  the 
grantor  and  trusGee."  If  that  had  been  such 
a  case,  the  opinion  by  necessary  Implication 
is  to  the  effect  that  the  vendee  would  have 


been  entitled  to  relief,  altlioagh  be  purchas- 
ed from  a  trustee.  The  court  held  In  such 
case  that: 

"  •  •  •  If  there  was  any  mistake,  it  was 
not  of  that  nature.  The  property  sold  was  the 
identical  property  conveyed  by  the  deed;  and 
there  was  no  room  for  any  mistake  unless  in  re- 
gard to  the  validity  of  the  grantor's  title.  ▲ 
mistake  In  respect  to  that  matter  is  no  ground 
for  relief  to  a  purchaser,  where  he  takes  upon 
himself  the  risk  as  to  the  title,  as  he  does  woen 
he  purchases  land  without  agreement,  express 
or  implied,  for  a  conveyance  with  warranty  of 
the  title." 

And  it  was  on  the  latter  ground  that  the 
relief  in  that  case  was  denied,  and  not  be- 
cause it  was  a  sale  by  a  trustee. 

In  the  instant  case  the  sale  was  expressly 
by  the  acre,  and  It  expressly  appears  that 
the  amount  of  pnrcbase  money  was  fixed  by 
the  estimated  quantity  of  the  land.  There- 
fore the  case  falls  within  the  general  line  of 
authorities  in  Virginia  on  this  subject  See 
note  to  case  of  Blessing's  Adm'r  v.  Beatty,  1 
Rob.  (Va.  Rep.  Ann.)  251  et  seq.  Of  course, 
if  in  case  of  such  mistake  the  trustee  acting 
bona  fide  and  without  notice  of  it  had  paid 
over  the  purchase  money  to  the  cestui  que 
trust  before  suit  is  brought,  equity  will  put 
the  saddle  on  the  right  horse  and  the  cestui 
que  trust  should  refund  the  value  of  the  de- 
ficiency. This  was  required  to  be  done  by 
the  decree  complained  of.  Hence  there  was 
no  error  In  such  decree,  and  It  should  be  af- 
firmed. 


(!»  Va.  431) 
BONEWELL  et  aL  v.  SMITH  et  al. 
(Supreme  (Tourt  of  Appeals  of  Virginia.    March 
16,  1917.) 

1.  Descent  and  Dibtbibttitor  4s»89  —  Db- 

SCENT  FBOM  INFANT — STATDTX. 

Under  Code  1904,  g  2556^  providing  that  if 
an  infant  die  without  issue,  having  title  to  real- 
ty derived  by  gift  devise,  or  descent  from  a  par- 
ent, the  whole  shall  descend  and  pass  to  bis 
kindred  on  the  side  of  the  parent  from  whom  it 
was  derived,  if  any  such  be  living,  and  that,  if 
there  be  none  such,  it  shall  descend  and  pass  to 
his  kindred  on  the  side  of  the  other  parent,  on 
failure  of  issue  of  an  infant  last  seised  of  realty, 
the  inheritance  descends  to  the  infant's  kin- 
dred on  the  side  of  that  parent  from  whom  the 
realty  was  derived,  when  there  are  such  kindred 
living  at  the  death  of  the  infant;  that  is, 
the  statute  does  not  permit  ascension  beyond 
the  infant's  parent  to  the  grandparent  or  to 
any  other  ancestor  of  the  infant  in  order  to 
reach  the  first  purchaser  as  the  root  from  whom 
the  inheritance  shall  descend,  the  parent  only 
being  made  such  root  whether  or  not  he  be  the 
first  purchaser. 

[Ed.  .Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {§  11^-115.] 

2.  DbSCBNT  and   DISTBIBUTION   $=321   —  DE- 
SCENT FBOM  Infant— Statute— "KiNDBED." 

The  word  "kindred,"  used  in  the  statute,  has 
the  meaning  of  "next  of  kin." 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.   §S  57-62. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Kindred.] 

Appeal    from    Circuit    Court,    Warwick 

County. 
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Suit  by  J.  F.  Bonewell  and  otbers  against 
Johnson  D.  Smith  and  others.  From  a  decree 
dismissing  the  bill  on  demurrer,  plaintiffs  ap- 
peal.   Affirmed. 

Nelms,  Colonna  &  McMurran,  of  Newport 
News,  for  appellants.  V.  S.  Collier,  of  Hamil- 
ton, fbr  appellees. 

SIMS,  J.  This  Is  a  suit  tor  partition  of  a 
tract  of  land  to  which  Vlrgie  Bonewell  had 
title  at  the  time  of  her  death,  derived  by  de- 
scent from  her  father,  William  T.  Bonewell. 
The  latter  derived  title  to  this  land  by  de- 
scent from  his  father,  William  Bonewell  (ber 
Ing  the  only  son  of  the  latter),  who  derived 
title  to  it  by  purchase.  Vlrgie  Bonewell  was 
the  only  child  of  William  T.  Bonewell,  and 
died  an  Infant  without  issue,  leaving  appel- 
lees, defendants  in  the  court  below,  as  her 
next  of  kin  on  the  side  of  her  father  living 
at  the  time  of  her  death.  Appellants,  plain- 
tiffs in  the  court  below,  are  the  descendants 
of  the  whole  blood  of  William  BoneweU,  and 
they  claim  that  they  are  the  kindred  of  the 
whole  blood  of  Vlrgie  Bonewell  on  the  side 
of  her  father,  and  as  such  are  entitled  under 
the  provisions  of  section  2556  of  the  Code 
of  Virginia  to  all  of  said  estate  except  a 
small  Interest  to  which  the  defendants  would 
be  entitled  by  reason  of  intermarriage. 

There  was  a  demurrer  to  the  bill  and  an 
agreed  statement  of  facts,  which  are  In  effect 
as  stated  above.  The  court  below,  by  its  de- 
cree, sustained  the  demurrer  and  dismissed 
the  bQl  of  the  plaintiffs.  This  decree  is  com- 
plained of  by  the  appellants,  and  the  follow- 
ing grounds  of  error  are  assigned  in  their 
petition  for  appeal: 

"E^rst,  because  It  does  not  recognize  William 
Bonewell  as  the  first  purchaser. 

"Second,  bocanse  it  recognizes  the  defendants 
as  being  the  kindred,  and  the  only  kindred,  of 
Vlrgie  Bonewell,  when  in  fact  tb^  are  not  the 
kindred  (of  the  blood),  that  is,  of  common  an- 
cestor, of  Virgle  Bonewell. 

"Third,  because  the  court  has  construed  the 
word  'kindred'  to  mean  'next  of  kin.' 

"Fourth,  because  the  court  construed  the  d.e- 
scent  from  Virgle  BoneweU  to  be  to  the  defend- 
ants,  when  it  should  have  decreed  to  the  plain- 
tifito." 

It  seems  that  in  no  case  which  has  been 
heretofore  decided  by  this  court  were  the 
descendants  of  the  first  purchaser  claimants 
as  such  of  the  real  estate  of  an  infant  dece- 
dent, so  that  the  precise  questions  involved 
in  the  Instant  case  are  now  presented  for  the 
first  time  to  this  court  for  decision. 

The  statute,  section  2556  of  the  Code  of 
Virginia,  is  as  follows: 

"If  an  infant  die  without  issue,  having  title 
to  real  estate  derived  by  gift,  devise,  or  descent 
from  one  of  his  parents,  the  whole  of  it  shall 
descend  and  pass  to  his  kindred  on  the  side  of 
that  parent  from  whom  it  was  so  derived,  if 
any  such  kindred  be  living  at  the  death  of  the 
infant.  If  there  be  none  such,  then  it  shall  de- 
scend and  pa!!8  to  his  kindred  on  the  side  of  the 
other  parent" 

The  history  of  this  statute  Defore  and  In- 
cluding its  form  as  contained  in  ttie  Code  of 


1819  (chapter  96,  {S  11,  12),  and  the  decisions 
thereon,  are  given  in  1  Tucker's  Commentaries 
(Ed.  1836)  pp.  196-19a  The  form'  of  this 
statute  in  the  Code  of  1819  remained  un- 
changed until  the  Code  of  1849  (chapter  123, 
f  9),  when  it  was  enacted  in  the  precise  form 
in  which  it  now  appears  in  said  section  2556 
of  the  present  Code. 

The  report  of  the  revlsors  of  the  Code  of 
1849  (volunie  2,  pp.  636,  637)  recognizes  that 
this  statute  is  a  relic  of  "the  prejudice  of 
the  common  law  in  favor  of  the  feudal  pref- 
erence of  the  blood  of  the  first  purchaser." 
.The  following  authorities  recognize  the  same 
position,  namely:  Medley  v.  Medley,  SI  Va. 
272;  2  Minor's  Inst  (3d  Ed.)  p.  5.36;  GravesT 
Notes  on  Real  Prop.  p.  94;  Davis  v.  Rowe, 
6  Rand.  (27  Va.)  393.  Such  common-law  rule 
is  set  forth  in  2  Minor's  Inst.  (3d  Ed.)  520- 
622,  526-529;  2  Minor  on  Real  Prop.  §{  982. 
986,  987:   Tucker's  Com.  (18;i6  Ed.)  186-110. 

However,  counsel  for  appellants  do  not 
even  contend  that  such  statute  re-establishes 
the  common-law  rule  on  tills  subject  in  its 
entirety.  Hence  we  do  not  feel  that  any 
light  would  tie  thrown  on  the  case  before  us 
by  setting  forth  here  the  common-law  canons 
of  descent  as  they  originally  existed,  or  as 
they  were  Ihodlfled  by  the  invention  of  the* 
feud  of  indefinite  antiquity,  or  by  EngUsb 
statute  law;  and  especially  do  we  feel  tliat 
no  help  would  be  thus  derived  in  the  solu- 
tion of  the  question  of  how  far  the  Virginia 
statute  under  consideration  re-establishes  the 
common-law  rule,  because  that  must  be  de- 
termined by  the  statute  Itself. 

[1]  It  seems  to  us  plain  from  the  language 
of  the  statute  that,  on  failure  of  issue  of 
an  infant  last  seised,  the  Inheritance  de- 
scends to  the  infant's  kindred  on  the  side 
of  that  parent  from  whom  the  real  estate 
was  derived,  when,  as  in  the  case  at  t>ar, 
there  are  such  kindred  living  at  the  death 
of  the  infant.  That  is  to  say.  In  such  cases, 
by  reason  of  the  express  provision  of  the 
statute  in  the  quest  for  the  ancestor  of  the 
infant  who  shall  constitute  the  root,  or  stem, 
or  propositus,  from  whom  the  Inheritance 
shall  descend,  we  can  ascend  only  to  the 
imrent  of  the  infant  from  whom  the  real  es- 
tate was  derived.  Such  tiarent,  it  Is  true, 
may  diance  to  be  the  first  purchaser  of  the 
estate,  or  he  may  not  be  such  purchaser. 
In  the  latter  case,  however,  he  would  be  of 
the  blood  of  the  first  purchaser.  To  that  ex- 
tent the  statute  in  question  recognizes  "the 
feudal  preference  of  the  blood  of  the  first 
purchaser,"  but  no  further.  The  statute 
does  not  permit  us  to  ascend  beyond  the  par* 
ent  to  the  grandparent,  or  to  any  other  an- 
cestor of  the  infant,  in  order  to  reach  the 
first  purchaser  as  the  propositus  from  whom 
the  Inheritance  shall  descend.  The  parent 
only,  and  in  no  case  any.  more  remote  an- 
cestor, is  made  by  the  statute  such  proposi- 
tus. Therefore,  whether  the  parent  be,  or 
be  not,  the  first  purchaser,  is  not  made  8 
test  by  the  statute  for  the  ascertainment  of 
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the  person  wbo  sball  constttnte  the  pro- 
positns,  from  whom  the  Inheritance  shall  de- 
scend. He  Is  by  the  statute  designated  to 
be  such  person,  without  further  qnallflcatlon 
than  that  be  must  be  the  parent  of  the  In- 
fant from  whom  the  title  to  the  real  estate 
"was  derived  by  gift,  devise  or  descent." 
This,  we  think,  la  the  proper  constmctlon  of 
this  statute. 

It  follows  that  there  is  no  merit  In  the  first 
assignment  of  error. 

From  the  conclusion  that  the  parent,  Wil- 
liam T.  Bonewell,  is  the  root,  or  stem,  or 
propositus,  from  whom  the  Inheritance  in 
question  descended,  and  not  WUllam  Bone- 
well,  the  grandparent,  it  also  follows  that  the 
remaining  assignments  of  error  are  not  well 
taken,  giving  to  them  the  meaning  they  are 
Intended  to  bava  It  is  not  contended  by 
counsel  for  appellants,  as  we  understand  It, 
that  If  William  T.  Bonewell,  tie  parent, 
is  the  propositus  mentioned,  the  next  of  kin 
of  the  Infant,  Vlrgie  Bonewell,  on  the  side 
of  that  parent,  are  not  the  persons  designated 
by  the  statute  as  the  heirs  of  the  infant  If 
the  contention  had  been  otherwise,  there  can 
be  no  doubt  that  such  Is  the  proper  con- 
struction of  this  statute. 

[2]  As  stated  by  Mr.  Minor  (2  Mln.  Inst. 
{3d  Ed.]  pp.  538,  539),  It  was  held  by  this 
court  In  the  early  case  of  Davis  v.  Rowe,  6 
Rand.  (2T  Va.)  393,  that  our  statute  of  de- 
scents, as  first  enacted,  "was  founded  on  the 
afTectlons  of  the  heart,  and  follows  the  cur^ 
rent  of  its  natural  flow,  preferring  as  heirs 
tbe  classes  nearest  In  blood."  The  same  con- 
sideration, in  our  opinion,  applies  to  that  por- 
tion of  the  statute  of  descents  embodied  In 
section  2556.  The  word  "kindred,"  therefore, 
used  In  such  statute,  has  the  meaning  of 
"next  of  kin." 

The  case  of  Johnson  v.  Phillips,  85  Ark. 
86,  107  S.  W.  170,  Is  dted  and  strongly  re- 
lied on  in  behalf  of  appellants.  The  latter 
case  was  controlled  by  the  Arkansas  statute 
(Klrby's  Dig.  J  2647),  which  Is  materially 
different  from  our  Virginia  statute.  The 
Arkansas  statute  applies  to  adults  as  well 
■8  Infants,  and  forbids  the  Inheritance  going 
to  kindred  not  of  the  blood  of  the  devisor 
or  ancestor.  It  had  been  construed  in  the 
prior  case  of  Kelly's  Heirs  v.  McGuire,  15 
Ark.  555,  to  have  the  meaning  and  Intention 
to  prohibit  the  half  blood,  and  their  descend- 
ants alike,  from  sharing  In  the  Inheritance 
of  an  estate  which  might  come  to  the  intes- 
tate by  descent,  devise,  or  gift  from  any  an- 
cestor. In  the  case  of  Johnson  v.  Phillips, 
supra,  J.  A.  Phillips  died  seised  and  possess- 
ed of  the  land  in  controversy,  leaving  surviv- 
ing him  his  widow,  a  brother,  and  a  sister,  the 
belrs  of  another  sister,  and  three  children. 
His  widow  married  one  Houston,  and  of  that 
marriage  there  were  two  children.  Houston 
dted,  and  the  widow  married  one  Bdwards, 
and  died  while  the  suit  was  pending.    Two 


of  the  Phillips  children  died  in  Infancy; 
Elizabeth  Phillips  alone  survived.  She  mar- 
ried one  Nelson,  and  one  child,  Elizabeth 
Nelson,  was  born  of  that  union.  Both  tlie 
mother  and  father  of  the  latter  died  leaving 
such  child  surviving,  and  subsequently  the 
child  died  without  Issue.  The  suit  was 
brought  by  the  brother  and  sister  and  the 
heirs  of  the  other  sister  of  PhlUips  against 
Mrs.  Edwards  and  the  Houston  children  to 
establish  and  quiet  their  title.  It  was  held 
that  the  case  was  ruled  by  said  prior  Arkan- 
sas case  of  Kelly's  Heirs  v.  McGuire,  and  In 
effect  that  the  inheritance  could  not  descend 
to  the  next  of  kin  of  tbe  Infant,  Elizabeth 
Nelson,  because  they  were  of  tbe  half  blood 
of  Mrs.  Nelson,  which  was  forbidden  by  tbe 
statute  to  Inherit  But  for  such  statute  such 
next  of  kin  would  have  Inherited.  There  Is 
therefore  no  conflict  In  such  decision  with 
our  constmctlon  of  the  Virginia  statute. 

The  same  is  true  of  the  New  Jersey  statute 
(2  Gomp.  St  1910,  p.  1919,  {  6)  on  the  subject, 
which  is  similar  to  the  Arkansas  statute,  and 
the  construction,  of  that  statute  referred  to 
in  the  case  of  Cox  v.  Clark,  93  Ala.  400,  9 
South.  458,  cited  and  relied  on  by  counsel  for 
api>ellants. 

In  view  of  what  Is  said  above,  we  do  not 
feel  that  any  detailed  reference  is  necessary 
to  other  authorities  cited  by  counsel  for  ap- 
pellants bearing  upon  the  construction  of 
the  word  "kindred"  when  found  in  contexts 
other  than  tbe  Virginia  statute  in  question. 

For  the  reasons  stated,  we  find  no  error 
in  the  decree  complained  of,  and  it  wUI  be 
affirmed. 

Affirmed. 

03ft  Vo.  476) 
EWELL  v.  BROCK. 

(Supreme  Court  of  Appeals  of  Virginia.    March. 

15,  1917.    Rcliearing  Denied 

March  28,  1917.) 

1.  WiLM  «=»491—CoNBTBUcTiow— Powers  of 

COTJBT.  .      ,       -.t 

Where  the  will  writing  is  complete  m  itneli 
and  its  subject-matter  is  certain  or  the  facts  are 
ascertained,  it  is  the  duty  of  the  court  to  con- 
strue it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1058.] 

2.  Wiixs    «=>491  —  CoNSTBDcnON  —  Latent 
AMBiGurrr— Questions  fob  Just. 

Where  at  time  of  bis  death  testator  lived 
on  a  60-acre  farm  and  owned  an  adjoining  30- 
acre  farm,  and  devised  to  his  daughter  "the 
farm  on  which  I  now  live,"  there  was  a  latent 
ambiguity,  and  the  question  what  land  was  de- 
vised is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1058.] 

3.  Appeal  anh  Eebob  <8=>362(2)  —  Scope  of 
Review— Records— SuFMciKNCY. 

A  petition  for  writ  of  error  is  a  pleading, 
and  must  conform  to  the  rules  of  pleading  as 
to  certainty  and  distinctness  of  allegation  of  er- 
rors relied  on  for  reversal,  or  the  errors  will  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1961.] 
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Brror  to  Circuit  Court,  Princess  Anne 
County. 

Ejectment  by  3.  L.  Ewell  against  Pinkie  B. 
Brock.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AfOrmed. 

ThoB.  W.  Shelton,  of  Norfolk,  for  plaintiff 
In  error.  B.  R.  Hicks  and  Feecble  E.  Brock, 
both  of  Norfolk,  for  defendant  In  error. 


SIMS,  J.  There  was  a  verdict  of  a  Jury 
and  Judgment  for  the  defendant  In  error, 
plaintiff  In  the  court  below,  against  the  plain- 
tiff In  error,  defendant  in  the  court  below. 

The  question  upon  the  merits  of  the  case 
Is  the  Identity  of  the  land  devised  by  the  fol- 
lowing clause  of  the  will  of  John  T.  Batten, 
namely: 

"I  give,  devise  and  bequeath  unto  my  daugh- 
ter, Lena  Batten,  the  farm  on  which  I  now  re- 
side.   •    •    ••• 

At  the  date  of  his  will  and  death,  the  tes- 
tator owned  land  which  he  had  acquired  at 
different  times  In  separate  tracts  or  parcels, 
which  lay  contiguous  to  each  other.  The 
residence  of  the  testator  was  on  the  farm, 
which  he  acquired  about  85  years  before  his 
death,  known  as  Morris  Neck,  containing 
about  60  acres.  About  14  years  prior  to  his 
death  he  purchased  an  adjoining  farm,  con- 
taining about  30  acres,  known  as  the  Cooper 
tract  or  Cooper  farm.  The  latter  is  the  land 
involved  In  the  action  of  ejectment  before  us. 

The  question  before  the  court  below  was 
whether  the  Morris  Neck  farm  alone  was 
devised  by  the  will  of  said  testator  to  Lena 
Batten,  or  both  the  Morris  Neck  and  Cooper 
farms.  The  plaintiff  In  error  claims  that 
both  farms  were  devised  to  her  by  the  will, 
and  that  the  court  should  have  Instructed  the 
Jury,  by  a  peremptory  InstmctiOB,  that  such 
was  the  true  construction  and  effect  of  the 
language  of  the  will  above  quoted.  Instruc- 
tions Nos.  6  and  6,  asked  for  by  the  appellant 
and  refused  by  the  court,  embodied  this  prop- 
osition.   These  instructions  were  as  follows: 

"(b)  The  court  further  instructs  the  jury  that 
the  will  of  John  T.  Batten  offered  in  evidence, 
vested  in  his  daughter,  Lena  Batten,  a  fee-sim- 
ple title  in  the  Cooper  tract  in  the  declaration 
described,  and  she  had  the  right  to  convey  like 
good  title  to  J.  L.  Ewell,  the  defendant  in  this 
case.  If,  therefore,  you  believe  from  the  evidence 
that  Lena  Batten  conveyed  the  property  to  said 
J.  L.  Ewell,  and  that  he  still  holds  title  to  the 
same,  then  you  shall  find  for  the  defendant.  And 
the  court  further  instructs  you  that  the  deed  of 
bargain  and  sale  from  Lena  Batten  to  J.  L. 
Ewell,  exhibited  in  evidence,  is  a  good  and  sufB- 
cient  deed." 

"(6)  The  court  instructs  the  Jury  that  John 
T.  Batten,  by  his  will,  conceding  all  parol  tes- 
timony adduced  in  this  trial  to  be  true  and  al- 
lowing to  it  its  full  legal  effect,  devised  to  his 
daughter,  Lena  Batten,  the  property  claimed  in 
this  controversy,  and  that  she  has  conveyed  the 
same  to  J.  L.  Ewell,  the  defendant,  by  a  good 
and  legal  deed." 

[1]  Counsel  for  plaintiff  In  error  bases  his 
contention   that   these    Instructions    should 


have  been  given,  and  that  thus  the  court 
should  have  decided  the  question  of  the  iden- 
tity of  the  land  and  should  have  taken  it 
from  the  Jury,  upon  the  authority  of  Bnrke 
V.  Lee,  76  Va.  886,  388.  That  is  a  leading 
case  in  Virginia  on  the  subject  of  the  duty 
of  the  court  to  construe  written  instruments. 
It  has  been  long  settled  that  such  is  the  duty 
of  the  court  when  the  writing  is  complete  in 
Itself  and  the  subject-matter  of  it  is  certain, 
or  the  facts  are  ascertained. 

In  the  case  of  Burke  v.  Lee,  as  the  ooart 
there  stated,  the  property  Involved  fitted  the 
description  In  the  will.  There  was  no  un- 
certainty as  to  the  identity  of  the  property 
described  in  the  devise,  there  was  no  anoer- 
talnty  in  applying  the  language  of  the  devise 
to  the  property,  the  description  to  the  locus 
in  quo.  The  court  said  of  that  case  as  it  was 
presented  to  the  court  below : 

"It  was  not  a  case  of  latent  ambi^ity.  In 
which  the  description  is  equally  applicable  to 
two  objects,  and  therefore  parol  testimony  is  es- 
sential to  remove  the  imcertainty." 

[2]  The  case  before  us  is  clearly  a  case 
of  latent  ambiguity.  The  language  In  ques- 
tion contains  a  description  which  is  equally 
applicable  to  two  objects,  namely,  the  farm 
consisting  of  the  Morris  Neck  tract  alone,  or 
a  farm  consisting  of  the  two  tracts,  the  Mor- 
ris Neck  and  Cooper  tracts.  Parol  evidence 
was  essential  to  remove  this  uncertainty. 
Certainly  the  appellant  could  have  bad  no 
standing  in  court  to  claim  that  the  Cooper 
tract  passed  to  Lena  Batten  by  the  devise 
without  the  aid  of  parol  testimony.  This 
question  of  identity  of  the  subject-matter  of 
the  devise  was  a  question  of  fact  for  the  Jury 
and  not  for  the  court. 

There  was  considerable  parol  evidence 
properly  admitted  by  the  trial  court,  bearing 
on  the  surrounding  circumstances  existing 
when  the  will  was  executed,  the  situation  of 
the  land,  and  where  the  testator  then  resided. 
See  7  Ency.  Dig.  Va.  &  W.  Va.  Rep.  pp.  858, 
850,  for  authoritlea  too  numerous  to  cite  here. 
This  evidence  need'  not  be  referred  to  by  ns 
in  detail,  since  no  question  is  raised  before  us 
as  to  lack  of  such  evidence  to  sustain  the 
verdict  of  the  Jury  or  as  to  such  ver'dict  be- 
ing against  the  evidence,  but  only  that  the 
court  and  not  the  jury  should  have  decided 
the  question  of  fact  as  to  what  land  met  the 
terms  of  the  description  In  the  will. 

It  is  clear  that  the  case  of  Burke  v.  Lee, 
supra,  does  not  sustain  the  position  of  coun- 
sel for  appellant  on  this  subject,  but  the  con- 
trary. 

In  the  case  before  us  the  court  below  did 
not  decide  the  question  of  fact  as  to  the 
Identity  of  the  land  described  In  the  devise, 
but  submitted  that  question  to  the  Jury,  un- 
der the  following  instruction,  namely: 

'(1)  The  court  instructs  the  jury  that  the  will 
of  John  T.  Batten  devised  to  his  daughter, 
Lena  Batten,  the  farm  on  which  he  resided  at 
the  date  of  the  will ;  and  the  jury  are  instruct- 
ed that  if  they  believe  from  the  evidence  that 
the  property  described  in  the  declaration  waa  not 
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a  part  of  the  place  on  which  said  John  T.  Batten 
rended  at  the  date  of  his  will,  then  they  must 
find  for  the  plaintiS,  but  if  the  jury  believe 
from  the  evidence  that  the  property  described 
in  the  declaration  waa  a  part  of  the  place  on 
which  John  T.  Batten  resided  at  the  date  of  hia 
will,  then  they  must  find  for  the  defendant." 

This  action  of  the  trial  court  is  assigned 
before  us  as  error.  Hie  ground  of  such  as- 
signment Is  the  same  as  tliat  above  noted, 
urged  in  support  of  instructions  Nos.  5  and 
6,  asked  for  by  plaintiff  in  error.  For  the 
reasons  above  stated,  we  think  the  position 
on  which  this  assignment  of  error  is  based 
Is  not  well  taken. 

A  number  of  blUs  of  exceptions  were  tak- 
en by  plaintiff  in  error,  Involving  various 
questions,  but  we  do  not  understand  that 
the  points  thus  saved  are  assigned  in  the 
petition  as  errors  relied  on  for  reversal. 
They  were  not  clearly  so  stated  In  the  peti- 
tion, or  In  the  reply  brief  of  counsel  for 
plaintltr  In  error,  or  In  oral  argument  by 
him.  The  action  of  the  trial  Judge  upon  one 
single  question  cmly,  namely,  that  considered 
and  passed  up<m  by  us  above,  seems  to  be 
assigned  and  relied  on  as  error  for  reversal 
The  following  Is  the  statement  of  the  petition 
on  the  subject: 

"The  Narrow  Question  Involved  is  One  for  the 
Judge  and  Not  the  Jury. 

"The  sole  and  simple  question  in  this  case, 
therefore,  is  whether  the  Cooper  field  was  con- 
sidered as,  and  intended  to  be,  by  John  T.  Bat- 
ten, a  part  of  the  farm  on  which  he  resided 
when  he  wrote  his  will.  It  is  on  all  fours  with 
the  case  of  Burke  v.  Lee,  76  Va.  386,  and  the 
trial  court  should  have  followed  Judge  Staples' 
views  on  both  the  procedure  and  the  law,  which 
he  refused  to  do." 

[S]  It  la  true  certain  other  rulings  and  ac- 
tions of  the  court  below  are  subsequently  re- 
ferred to  in  the  petition  as  errors,  but  they 
are  not  set  out  as  errors  relied  upon  to  re- 
verse the  judgment  with  that  clearness  and 
distinctness  required  in  a  petition  for  a  writ 
of  exror.  Such  a  petition  is  a  pleading,  and 
most  conform  to  the  rules  of  pleading  with 
respect  to  certainty  and  distinctness  of  alle- 
gation of  errors  relied  on  for  reversal,  other- 
wise they  will  not,  as  a  rule,  be  considered. 
Sutherland  v.  Wampler,  119  Va.  800,  89  S.  B. 
875 ;  Orr  v.  Pennington,  93  Va.  268,  24  S.  E. 
928;  Hawpe  v.  Bumgardner,  103  Va.  91,  48 
S.  E.  554 ;  Code  of  Va.  t  3464.  Hence  we  do 
not  deem  it  necessary  to  consider  the  other 
matters  referred  to  In  the  several  bills  of 
exception  and  in  the  petition. 

Counsel  for  defendant  In  error  raises  some 
questions  in  his  reply  brief  as  to  the  bill  of 
exceptions  which  purports  to  contain  all  the 
evidence  being  properly  in  the  record,  but 
as  our  opinion  upon  the  merits  of  the  case  is 
In  favor  of  the  defendant  in  error,  we  do 
not  consider  it  necessary  to  consider  such 
questions. 

Hen<»,  for  the  reasons  given  above,  the 
jadgnaent  complained  of  will  be  affirmed. 
Affirmed. 


(UOVa.  46S) 
CONKAD  V.  EIXISON-HABVBT  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Blarch 
15,  1917.) 

1.  Masteb  ano  Skbvant  «=>80(13)— Dib- 
OHABGK— Action  fob  Sai.abt — Question  fob 

JUBT. 

In  a  discharged  bookkeeper's  action  on  the 
common  counts  in  assumpsit  for  salary,  whether 
the  plaintiff  was  discharged  or  quit  the  service 
of  defendant  of  his  own  accord  held  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  121,  122.] 

2.  APPEAI,  AND  Ebbob  (8s>232(2)— Resebva- 
TioN  OP  6BO0NDS  or  Rbvixw— Issues  and 
Pboof. 

In  view  of  Code  1904,  {  3384,  authorizing 
amendments  whenever  a  variance  between  plead- 
ings and  proof  develops  during  the  trial,  in  a  dis- 
charged bookkeeper's  action  for  salary,  where 
the  declaration  contained  only  the  common 
counts  in  assumpsit  and  plaintiff  offered  in  evi- 
dence hia  contract  covering  his  original  em-  . 
ployment  of  one  year,  but  defendant  at  the  trial 
made  no  objection  on  the  ground  of  variance 
between  the  declaration  and  proof  or  upon  the 
insufficiency  or  the  inaptness  of  the  evidence 
to  sustain  recovery  on  the  common  counts,  but 
his  sole  objection  to  the  admission  of  the  con- 
tract being  that  it  was  not  then  in  force,  de- 
fendant cannot  on  review  successfully  contend 
that  plaintiff  should  have  declared  especially  on 
his  contract  and  its  breach,  since  parties  are 
not  permitted  to  make  one  objection  to  evidence 
in  the  trial  court  and  another  and  different  one 
in  the  appellate  court,  but  are  regarded  as  hav- 
ing waived  all  objections  save  those  specifically 
pomted  out. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fg  1430,  1431.} 

8.  Masteb  and  Sbbvant  «s>80(6)— AonoNB 
FOB  Wages— Co  NTBACT  or  Employment. 
The  original  written  contract  of  employment 

for  one  year  was  admissible  to  show  the  terms 

of  the  original  hiring. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  §  114.] 

4.  Masteb  and  Sebvant  €=>80(1)— Dibohabge 
—Action  fob  Sai.abt— Pixading. 

Where  a  bookkeeper  was  employed  under  a 
written  contract  for  one  year  and  subsequently 
continued  in  service  for  several  years  there- 
after receiving  one  increase  in  salary,  the  ap- 
propriate remedy  on  his  discharge  was  an  ac- 
tion on  the  common  counts  in  assumpsit 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  107.] 

5.  Pleading  €=3230— Amendments— Statutb 
— Construction. 

Code  1U04,  §  3384,  authorizing  amendments 
when  a  variance  between  pleadings-  and  proof 
develops  during  the  trial,  is  to  be  construed  with 
liberality  by  the  courts. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  {  592.] 

6.  Masteb  and  Sebvant  9=380(13)- Action 

FOB    WBONOriTL    DlSCUABQl>— QuBSTIOM    FOB 
JUBT. 

As  plaindfC  after  his  original  employment 
for  the  year  1910  continued  in  the  service  of 
defendant  without  further  contract  and  received 
one  increase  of  salary,  whether  he  was  employed 
by  the  month  or  by  the  year  in  1914,  when  be 
left  defendant's  service,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  121,  122.] 
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T.  Mastkb  aitd   Sebvant  «s380(7)— Wbono- 
rtn.  DiscHABGE— AcnoR  fob  Sai^abt— Eti- 

SENCE— AdUISSIBILITT. 

Plaintiff  was  entitled  to  ihow  the  dicum- 
■tances  and  negotiations  under  which  he  began 
his  original  term  of  service,  -  to  b«  considered 
with  the  original  contract  itself  in  determining 
the  probable  intention  of  the  parties  to  continue 
in  the  relation  after  the  first  year  had  expired. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  116.] 

8.  Mastkb  and  Sebtart  €s»9— Goktbaoi  or 

EMPLOTMEirr— Pbkbumptiok. 
The  fact  of  plaintiffs  subsequent  employ- 
ment implied  some  sort  of  a  contract,  which  de- 
pends upon  the  intention  of  the  parties,  and 
there  is  a  rebuttable  presumption  that  he  waa 
again  employed  for  a  like  term. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant,  Cent  Dig.  S  UJ 

9.  Fbatjds,  Statutb  ok  «=>44(3)— Oral  Con- 

TBACT   or  EUPLOTMGNT  rOB  OnE  YEAB. 

Where  a  bookkeeper  was  employed  under  a 
written  contract  for  one  year  and  continued 
from  year  to  year  thereafter,  his  contract  for 
'  each  of  the  succeeding  years  was  a  contract 
for  one  year's  service  to  begin  and  be  performed 
within  the  year,  and  consequentiy  was  not  with- 
in the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §  66.] 

Error  to  IJaw  and  Equity  Court  of  City 
of  Richmond. 

Action  by  Ii.  A.  Conrad  against  the  Elli- 
son-Harvey Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed,  yer- 
diet  set  aside,  and  cause  remanded  for  new 
trial  in  conformity  wltli  the  opinion. 

J.  O.  Page,  of  Richmond,  for  plaintiff  in 
error.  Jo.  Lane  &  Cary  Ellis  Stem,  of  Rich- 
mond, for  defendant  In  error. 

KELLY,  J.  L.  A.  Conrad,  claiming  to  have 
been  employed  as  a  bookkeeper  by  the  EUi- 
son-iHarvey  Company,  a  corporation,  for  a 
period  of  one  year  from  January  1,  1914, 
and  to  have  been  unlawfully  discharged  on 
June  30,  1914,  brought  tliis  action  of  as- 
sumpsit to  recover  on  account  of  his  salary 
for  the  balance  of  the  year.  There  was  a 
verdict  and  Judgment  against  blm,  and  there- 
upon he  obtained  this  writ  of  error. 

Conrad's  original  employment  with  the  Elli- 
son-Harrey  Company  began  on  January  1, 
1910,  under  a  written  contract  which  fixed  his 
compensation  at  $100  per  month  and  his  term 
of  service  at  one  year.  When  the  year  ex- 
pired, be  continued  in  the  same  employment 
without  anything  being  said  as  to  a  new 
arrangement  In  May,  1911,  the  company, 
upon  a  recommendation  made  by  Mr.  Harvey 
at  a  meeting  of  the  directors.  Increased  Con- 
rad's salary  to  $125  per  month.  So  far 
as  the  record  discloses,  this  increase  was  not 
Intended  to  Iiave,  or  regarded  as  having,  any 
effect  upon  the  term  of  bis  employment  He 
remained  In  the  service  of  the  company 
throughout  the  years  1911,  1912,  1913,  and 
antll  June  80,  1914,  when,  as  be  alleges,  he 
was  discharged. 

The 'assignments  of  error  relate  exclusively 
to  the  action  of  the  trial  court  upon  the  in- . 


structlons  to  the  Jury,  which  necessarily  re- 
sulted in  a  verdict  for  the  defendant  Be- 
fore taking  up  these  assignments,  however, 
it  will  be  In  order,  and  will  facUitate  and 
dari^  the  discussion  of  the  assignments 
themselves,  to  dispose  of  certain  contentions 
of  the  defendant  which,  if  sound,  would  de- 
feat the  plalntifTs  action  entirely,  and  make 
it  necessary  for  us  to  a^nn  the  Judgment 
on  the  ground  that  no  other  verdict  could 
have  been  properly  returned,  regardless  of 
the  instructions. 

[1]  The  first  of  these  contentions  is  that 
the  plaintiff  was  not  In  fact  discharged,  bnt 
quit  the  service  of  his  own  accord.  Of  this 
it  is  sufilclent  to  say  that,  while  the  evidence 
is  by  no  means  clear  upon  the  question.  It 
was,  in  our  opinion,  one  tor  the  Jury  to 
determine.  The  defendants  would  not  deal 
frankly  with  him,  were  moving  their  prin- 
cipal effects  and  main  place  of  business  out 
of  the  state,  appeared  to  have  no  further  po- 
sition or  use  for  him,  and  would  give  blm  no 
assurance  whatever  as  to  his  future  employ* 
ment  Without  discussing  it  In  detail,  the 
evidence  seems  to  us,  when  viewed  as  a 
whole,  to  have  tended  to  show  that  the  com- 
pany had  secretly  determined  to  drop  him, 
and  In  eff^t  had  done  so,  before  he  institut- 
ed this  suit  and  attached  their  estate  to  se- 
cure Ills  claim.  In  this  state  of  the  evi- 
dence, the  question  whether  he  was  dis- 
charged, or  quit,  was  one  for  the  Jury  to 
answer.  Goldsmith  v.  Lata,  96  Va.  680,  685, 
32  S.  E.  483. 

[2,  3]  It  is  urged  by  the  defendant.  In  the 
second  place,  that,  as  this  is  an  action  based 
upon  a  wrongful  discharge,  the  plaintiff 
should  have  declared  specially  upon  the  con- 
tract and  its  breach,  whereas  his  declaration 
contains  only  the  common  counts  in  assump- 
sit, and  that  therefore  his  action  must  fall. 
This  point  was  not  made  in  tlie  lower  court 
and  cannot  be  successfully  raised  for  the  first 
time  here.  It  is  true  that,  when  the  plain- 
tiff offered  in  evidence  the  written  contract 
covering  the  original  employment  for  the 
year  1910,  the  defendant  objected,  but  the 
objection  was  not  upon  any  such  ground  as 
is  here  suggested.  The  objection,  and  the 
sole  objection  indicated,  was  that  the  writ- 
ten contract  "is  not  the  contract  In  force 
In  1914,"  and  that  the  plaintiff  should  "be 
confined  to  proving  the  contract  under  which 
he  is  claiming."  The  contract  for  1910  was 
clearly  admissible  for  the  purpose  of  showing 
the  terms  of  the  original  hiring.  26  Cyc. 
0T6,  note;  20  A.  &  B.  Encya  (2d  Ed.)  16, 
note:  Hermann  v.  Littlefleld,  109  Cal.  430, 
42  Pae.  448;  Tatterson  v.  Suffolk  Mfg.  Co., 
106  Mass.  66;  other  authorities  cited  infra. 
At  no  time  during  the  progress  of  the  trial 
was  there,  so  far  as  the  record  shows,  any  in- 
timation that  the  the  defendant  relied  upon 
a  variance  between  the  declaration  and  the 
proof,  or  upon  the  insufiJciency  or  Inaptness 
of  the  evidence  to  sustain  a  recovery  upon 


C=s>Fer  etber  cases  SM  same  topic  md  KET-NUUBEB  la  tU  Kcy-Mumbered  DlgeaU  and  IndexM 


Digitized  by  VjUUV  It: 


?a.> 


CONRAD  T.  EliLISON-HARVET  00. 


765 


the  commcm  coants.  Parties  are '  not  per- 
mitted to  make  one  objection  to  evidence  in 
the  trial  court  and  another  and  different  one 
in  the  appellate  court,  .but  are  regarded  as 
having  waived  all  objections  save  those  spe- 
dflcoUy  pointed  out.  Warren  v.  Warren,  03 
Va.  73,  74-76,  24  S.  E.  818;  McCrorey  v. 
Thomas.  109  Va.  873.  376,  68  S.  E.  1011,  17 
Ann.  Cas.  373. 

In  Warren  ▼.  Warren,  supra.  Judge  Bu- 
chanan, speaking  for  this  court,  said: 

"The  parties  must  stand  or  fall  by  the  case 
as  made  in  that  (the  trial)  court.  An  appellate 
coart  is  not  a  forum  in  which  to  make  a  new 
case.  .  It  is  merely  a  court  of  review  to  deter- 
mine whether  or  not  the  rulings  and  judgment 
of  the  court  below  upon  the  case  as  made  there 
were  correct  Any  other  rule,  it  has  been  well 
said,  would  overturn  all  just  conceptions  of  ap- 
pellate procedure  in  cases  at  law,  and  would 
result  in  making  an  appeal  in  such  action  a 
trial  de  novo,  without  the  presence  of  witness- 
es, or  the  means  of  correcting  errors  and  omis- 
dons." 

[4,  S]  Furthermore,  and  perhaps  more  di- 
rectly to  the  point  in  this  connection,  the  ac- 
tion of  assumpsit  was  the  appropriate  reme- 
dy. If  the  plaintiff  was  entitled  to  recover 
upon  the  facts  as  proved,  and,  conceding  that 
the  declaration  was  defective.  It  was  the 
duty  of  the  defendant,  If  it  intended  to  rely 
upon  that  point,  to  then  and  there  call  the 
court's  attention  to  it  Section  3384  of  the 
Code  of  Virginia,  authorizing  amendments, 
upon  terms  fair  to  both  parties,  whenever  a 
variance  between  the  pleadings  and  the  proof 
develops  during  the  trial,  was  expressly  de- 
signed to  meet  just  such  a  situation  as  would 
have  been  presented  in  the  trial  court  if  the 
question  now  made  before  us  had  been  raised 
there.  This  statute  has  always,  and  most 
properly,  been  regarded  with  favor,  and  con- 
strued with  liberality  by  the  courts  of  this 
state;  and  its  terms  would  have  fnlly  met 
the  condition  now  complained  of  by  defend- 
ant. Having  failed  to  avail  itself  of  the 
remedy  thus  provided,  or  to  give  the  plain- 
tiff or  the  court  the  opportunity  to  invoke  it, 
the  defendant  cannot  now  take  advantage 
of  the  irregularity  which  the  statute  would 
have  cured.  This  conclusion  Is  in  accord 
with  the  well-settled  policy  and  repeated'  de- 
cisions of  this  court.  Sagles  t.  Hook,  22 
Orat.  (63  Va.)  610,  512;  Langhome  v.  Rich- 
mond City,  91  Va.  364,  367,  22  S.  E  357; 
Bertha  Mineral  Co.  t.  Martin,  93  Va.  791, 
SOI,  22  S.  VS.  869,  70  L.  R.  A.  999;  Moore 
Lime  Co.  v.  Johnston,  103  Va.  84,  86,  48  S.  E. 
557 ;  Va.  &  S.  W.  Ry.  Co.  v.  Bailey,  103  Va. 
205,  228,  49  S.  E.  33;  Newport  News,  etc., 
R.  Co.  v.  McCormick,  106  Va.  517,  518,  56 
S.  E.  281;  N.  &  W.  Ry.  Co.  v.  Perdue,  117 
Va.  Ill,  117,  83  S.  E.  1038;  Hawkins  &  Bu- 
ford  V.  Edwards,  117  Va.  311,  317,  84  S.  E. 
e^j4;  Goode  v.  Bryant,  118  Va.  314,  87  S.  E. 
5fcS;    Burks  PI.  ft  Pr.  pp.  585-587,  770. 

[61  Another  contention  of  the  defendant, 
nrged  as  conclusive  against  the  plaintiff's 
demand,  is  that  he  was  employed  in  1914  by 
the  month  and  not  by  the  year,  and  that 


therefore  any  action  by  Mm  based  upon  a 
yearly  contract  must  fall.  In  our  view  of 
the  evidence  the  question  thus  presented,  to 
say  the  most  that  can  be  said  of  it  for  the 
defendant,  was  one  for  the  Jury  to  settle. 
The  evidence  certainly  tended  to  show.  If  It 
did  not  conclusively  show,  that  the  plaintiff, 
having  been  originally  hired  for  a  fixed  term 
of  one  year,  held  over  in  the  succeeding 
years  of  1011,  1912,  1913,  and  1914,  without 
any  new  agreement  or  different  understand- 
ing as  to  the  term  of  service.  The  only 
change  ever  made  was  the  increase  of  sal- 
ary in  May,  1911,  already  pointed- ont.  Noth- 
ing whatever  appears  In  the  record  to  ex- 
plain the  occasion  or  purpose  of  this  In- 
crease, except  the  uncontradicted  statement 
of  Conrad  that,  in  the  course  of  the  original 
negotiations  with  representatives  of  the  de- 
fendant, he  was  hesitating  about  accepting 
their  offer  of  $100  per  month,  and  called  their 
attention  to  the  fact  that  he  then  held  an 
equally  remunerative  position  which  he  could 
keep  as  long  as  he  chose,  whereupon  Mr.  El- 
lison, the  president  of  the  company,  said: 

"Well,  come  on  with  us  and  we  will  give  you 
$i00  a  month  now,  and  later  on  will  increasp 
you." 

This  statement  was  objected  to  at  the 
trial  solely  on  the  ground  that  Mr.  Ellison 
was  then  dead;  but,  when  it  was  made  to 
appear  that  Mr.  Harvey  also  was  present 
during  the  conversation,  the  objection  was 
not  further  urged.  The  statement  does  not 
appear  to  us  to  be  very  material  In  any  as- 
pect of  the  case.  If  it  be  left  out  of  view 
entirely,  the  mere  unexplained  increase  lu 
salary  would  not  In  itself  be  sutflclent  to 
show  any  Intent  to  convert  Into  a  monthly  em- 
ployment one  which  had  commenced  under  a 
yearly  contract 

[7]  But  the  plaintiff  was  entitled  to  show, 
for  whatever  they  were  worth,  the  circum- 
stances and  negotiations  under  which  he  be- 
gan hla  original  term  of  service,  so  that  they 
might  be  considered  along  with  the  original 
contract  Itself  in  determining  the  prob{ible 
intention  of  the  parties  continuing  the  rela- 
tionship after  the  first  year  had  expired. 
The  contract  for  the  year  1911,  or  for  any 
succeeding  year,  did  not  exist,  and  is  not 
claimed  to  have  existed,  until  the  preceding 
year  had  expired;  but  when,  after  the  end 
of  each  year,  the  employment  continued, 
some  sort  of  contract  was  necessarily  Im- 
plied, and  the  question  of  what  this  Implied 
contract  was  doiicuded  upon  the  intention  of 
the  parties.  In  ascertaining  this  intention, 
it  was  proper  for  the  jury  to  have  before 
them  the  original  contract  and  the  circum- 
stances under  which  it  was  made.  It  is  to 
be  remembered  in  this  connection  that  the 
defendant,  not  the  plaintiff,  was  relying  upon 
the  increase  of  salary,  invoking  that  fact 
to  sustain  its  contention  that  the  hiring  after 
1910  was  by  the  month;  and.  In  this  aspect, 
the  case  became  ^eculiarlly  one  for  the  ap- 
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plication  of  the  general  rule  permitting  evi- 
dence of  previous  dealings  and  negotiations. 

In  Tatterson  v.  Suffolk  Mfg.  Co.,  supra, 
the  court  used  the  following  language,  which 
Is  especially  pertinent  here: 

"There  was  no  express  stipulation,  either 
written  or  oral,  which  fixed  the  time  for  the 
continuance  of  the  employment  of  the  plain- 
tiff by  the  defendant.  That  element  of  their 
contract  depended  upon  the  understacding  and 
intent  of  the  parties,  which  could  be  ascertained 
only  by  inference  from  their  written  and  oral 
negotiations,  the  usages  of  the  business,  the 
situation  of  the  parties,  the  nature  of  the  em- 
ployment, and  all  the  circumstances  of  the  case. 
It  was  an  inference  of  fact,  to  be  drawn  only 
by  the  jury.  The  whole  question,  what  was 
the  contract  existing  between  the  parties,  at 
the  time  the  defendants  undertook  to  terminate 
the  employment?  was  properly  spbmitted  to  the 
Jury." 

In  the  case  of  Chamberlain  v.  Stove  Works, 
103  Mich.  124,  61  N.  W.  532,  the  plaintiff  had 
worked  for  the  defendant  company  for  some 
years  at  a  yearly  salary,  and  then.  In  Janu- 
ary, 1886,  he  was  elected  a  director  and  secre- 
tary of  the  concern.  Thereafter  he  continued 
to  render  the  same  service  as  formerly,  but 
at  an  Increased  salary.  He  was  also  re-elect- 
ed aa  director  and  secretary  each  succeeding 
year  until  1892,  when  another  person  was 
chosen  in  his  place.  In  May,  1892,  he  was 
discharged  from  the  company's  employment, 
and,  in  an  action  brought  by  him,  the  Jury 
found  that  he  was  employed  for  a  full  year 
and  that  this  employment  continued  distinct 
from  his  offices  In  the  corporation.  It  was 
held,  on  appeal,  that  the  character  of  the 
hiring  was  properly  left  to  the  Jury,  and  that 
their  determination  was  not  improper.  See, 
also,  Mechem  on  Agency  (2d  Ed.)  602,  and 
cases  cited. 

[S]  So,  in  the  Instant  case,  we  Snd  no  diffi- 
culty in  holding  that,  under  the  law  and  the 
evidence,  the  Jury  might  very  properly  have 
found  that  the  plaintiff  had  a  contract  by 
implication  for  the  entire  year  1914.  The 
evidence  has  already  been  sufficiently  review- 
ed, and  the  law  applicable  to  it  is  perfectly 
well  settled.  The  English  rule  is  that  every 
general  hiring  is  presumed  to  be  for  one  year, 
in  the  absence  of  stipulations  or  circum- 
stances to  rebut  the  presumption.  1  Min. 
Inst  (4th  Ed.)  p.  209;  26  Cyc.  973.  In  the 
United  States  the  prevailing  doctrine  Is  that 
every  such  general  hiring  is  terminable  at  the 
will  of  the  parties.  Lile's  Notes  on  1  Min. 
Inst  p.  54;  20  A.  &  E.  Bnc.  (2d  Ed.)  p.  14; 
26  Cyc  974.  Both  in  England  and  in  this 
country,  however,  when  one  enters  the  em- 
ployment of  anotlier  for  a  definite  period  (of 
one  year  or  less)  and  continues  in  that  em- 
ployment after  the  expiration  of  that  period 
without  any  new  agreedient,  the  presumption, 
rebuttable  of  course  by  evidence,  is  that  he 
is  again  employed  for  a  like  term. 

"A  person  who  has  been  previously  employed 
by  the  month,  year,  or  other  fixed  interval,  and 
who  is  permitted  without  any  new  arrangement 
to  continue  in  the  employment  after  the  period 
limited  by  the  original  employment  has  expired, 
will,  in  the  absence  of  anything  to  show  a  con- 


trary intention,  be  presumed  to  be  employed 
until  the  close  of  the  current  interval  and  upon 
the  same  terms.  This,  however,  is  merely  a 
presumption,  and  gives  way  before  evidence  that 
such  a  continuation  was  not  intended."  Mechem 
on  Agency  (2d  Ed.)  {  606,  p.  434. 

See,  also,  to  the  same  effect,  20  Am.  &  Eng. 
Bnc.  (2d  Ed.)  p.  16;  26  Cyc.  p.  976;  McCul- 
lough  Iron  Co.  v.  Carpenter,  67  Md.  554,  11 
Atl.  176;  Wallace  v.  Floyd,  29  Pa.  184,  72 
Am.  Dec.  620;  Tatterson  v.  Suffolk  Mfg.  Co., 
supra;  Standard  Oil  Co.  v.  Gilbert  84  Ga. 
714,  11  S.  E.  491,  8  L.  B.  A.  410;  Kelly  v. 
Carthage  Wheel  Co.,  62  Ohio  St  598,  87  N.  B. 
984 ;  Douglass  v.  Merchants'  Ins.  (3o.,  118  N. 
Y.  484,  23  N.  B.  806,  7  L.  R.  A.  822. 

In  the  Gilbert  Case,  dted  above,  the  Su- 
preme Court  of  Georgia,  In  the  course  of  the 
opinion,  said: 

"In  the  argnment  notice  was  taken  of  the  dif- 
ference between  the  English  and  the  American 
rule  as  to  presuming  that  an  indefinite  hiring 
is  for  a  whole  year.  It  was  said  that  in  the 
former  country  this  presumption  holds,  hut  in 
the  latter  it  does  not  Wood,  Mast  and  Serv. 
§  136. 

"We  think,  however,  this  presumption  has 
nothing  to  do  with  the  matter ;  for  whether  the 
first  hiring  has  its  duration  fixed  by  express  or 
implied  contract  if  it  be  fixed  in  either  way,  the 
term  (if  not  longer  than  one  year)  admits  of 
duplication  by  tacit  as  well  as  express  agree- 
ment When  we  have  a  definite  term  of  service, 
no  matter  how  we  get  it  subsequent  service  of 
the  same  kind,  where  no  new  contract  is  made 
and  nothing  appears  to  indicate  a  change  of 
intention,  may  be  referred  to  the  previous  un- 
derstanding and  to  a  tacit  renewal  of  the  en- 
gagement.' 

Summarizing  the  results  of  the  foregoing 
discussion,  we  are  of  opinion:  (1)  That  the 
objection  to  the  form  of  the  plaintiff's  decla- 
ration comes  too  late  to  avail  the  defendant 
in  this  court;  (2)  that  whether  the  plaintiff 
was  discharged,  or  quit  the  service  prema- 
turely and  of  his  own  accord,  and  (3)  whether 
he  was  employed  for  the  entire  year  1914,  or 
for  a  shorter  period  within  that  year,  were 
questions  upon  which,  under  the  evidence  ad- 
duced, the  plaintiff  (to  say  the  least  of  his 
rights  upon  the  latter  question)  was  entitled 
to  a  determination  by  the  Jury.  And  it  fol- 
lows further,  therefore,  that  we  cannot  say, 
upon  any  of  the  anterior  contentions  of  the 
defendant  that  a  verdict  in  its  favor  was 
necessarily  proper  as  being  the  only  one 
which  could  have  been  legally  found. 

This  brings  us  to  the  plaintiffs  assign- 
ments of  error,  which,  in  view  of  what 
has  already  beem  said,  may  be  very  briefly 
disposed  of.  They  involve  two  rulings  of  the 
trial  court,  both  of  which  were  erroneons. 
The  first  was  the  refusal  of  the  court  to  In- 
struct the  Jury,  at  the  instance  of  the  plain- 
tiff: 

"That  when  one  enters  into  the  service  of 
another  for  a  definite  period,  and  continues  in 
the  employment  after  the  expiration  of  that 
period,  without  any  new  agreement  the  pre- 
sumption is  that  the  employment  is  continued 
on  the  terms  of  the  original  agreement  and  this 
presumption  must  prevail,  unless  there  be  a 
new  agreement  shown,  or  at  least  facts  which 
are  sufficient  to  rebut  the  legal  presumption  and 
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that  a  different  hiring  was  in  fact  Intend- 

the  partiet" 

s  Instruction  contained  a  correct  state- 
ot  the  law  as  applicable  to  the  case,  and 
1  have  been  given. 

The  second  error  complained  of,  and  in 
)inlon  well  assigned,  was  the  refusal  of 
urt  to  give  plaintiff's  Instmctlon  No.  1, 
ivlng  Instead  thereof  instruction  A.  In- 
lon  No.  1,  refused,  was  as  follows: 
!  court  ingtructa  the  Jury  that  if  they 
from  the  evidence  and  all  the  facts 
nding  the  contract  between  Ij.  A.  Conrad, 
e  Ellison-Harvey  Company,  that  it  was 
ention  of  the  parties  to  enter  into  a  con- 
i  employment  by  the  year,  and  the  said 
ment  to  commence  at  once,  it  was  not 
ry  that  the  agreement  should  be  in  writ- 
id  if  they  further  believe  from  the  evi- 
hat  L.  A.  Conrad  was  discharged  on  the 
7  of  July,  1914,  they  shall  find  for  the 
f,  and  assess  his  damages  at  such  amount 
vould  have  received  in  wages  for  the  re- 
r  of  his  term,  less  the  amount  earned  by 
)m  other  employment." 

■action  A  was  as  follows: 
court  instructs  the  jury  that  they  shotdd 
rd  the  oral  testimony  on  the  part  of  the 
'  tending  to  prove  the  contract  for  a 
service  with  the  defendant  covering  the 
il4,  for  a  breach  of  which  the  plaintiff 
cause  the  statutory  law  requires  such  a 
:  to  be  in  writing,  or  to  be  proven  by  n 
ndum  or  other  writing  signed  by  the 
3  be  charged." 

contract  which  the  plalntlfF  claimed 
ight  to  prove  was  a  contract  for  one 
»rvlce  beginning  on  January  1,  1914i 
ras  no  contention  that  the  agreement 
;  year  was  made  prior  to  the  day  on 
t  began.  The  evidence,  both  oral  and 
of  the  previous  contract  and  rela- 
between  the  parties,  was  introduced 
purpose  of  throwing  light  upon  the 
a  ot  the  parties  during  the  subse- 
>ar  of  1914,  and  as  such  has  already 

0  baye  been  proper,  even  though  In 
y  it  did  tend  to  prove  a  contract 
a  me  Into  existence  during  a  subse- 
;ar.  It  was  a  contract  based  upon 
Ion  and  presumption  drawn  In  part 
>vloU8  dealings  between  the  parties, 
as  nevertheless  a  new  contract,  not 

1  til  the  year  1914  began,  and  to  be 
(d  wltbln  that  year.  In  other  words, 
he  ordinary  case  of  a  contract  for 
's  service,  to  begin  and  be  performed 
le  year,  and  consequently  not  within 
te  of  frauds,  or  parol  agreements.  3 
t.  (2d  Ed.)  197;  1  Chitty  on  Con- 
Lth  Am.  Ed.)  p.  101 ;  20  Am.  &  Eng. 
M  £}d.)  48,  and  cases  dted  In  note  1. 
'sition  of  the  defendants  would  be  cor- 
he  plaintiff  relied  upon  the  original 
ns  as  the  contract  upon  which  his  ac- 

faunded.  The  written  evidence  does 
any  c6ntract  which  binds  the  defend- 
nploy  the  plaintiff  for  the  whole  of  a 
ir.  That  obligation,  if  it  exists,  must 
n  some  agreement  into  which  the  par- 
ntered  within  the  year.  They  did  en- 
ome  agreement,  by  the  mere  fact  of 
their  relations  of  employment  and 
t    Tvas    a   relation    of   contract    The 


terms  of  the  contract,  in  the  absence  of  express 
words,  are  to  be  ascertained,  not  alone  by  wliat 
occurred  within  the  year,  but  also  from  all  that 
had  transpired  previously.  From  ^1  the  evi- 
dence the  jury  must  determine,  as  an  inference 
of  fact,  what  was  the  understanding  with  which 
the  parties  entered  upon  the  second  year  of  em- 
ployment  and  service.  That,  when  found,  con- 
stitutes their  contract.  The  contract  which  re- 
sulted from  the  original  negotiations  did  not 
by  its  terms,  and  could  not  by  reason  of  the 
statute,  extend  into  the  second  year.  But  those 
negotiations  were  competent  evidence  from 
which  to  infer  what  were  the  terms  of  the  new 
contract  under  which  the  parties  continued  their 
relations.  We  think  that  the  jury  were  rightly 
instructed  that  the  statute  of  frauds  did  not 
apply  to  the  contract  upon  which  the  plaintift 
reUed.  *  •  •"  Tatterson  v.  Suffolk  Mfg. 
Co.,  supra. 

The  judgment  complained  of  will  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be  had 
in  conformity  to  the  views  expressed  in  this 
opinion. 

Reversed. 


020  Va.  652) 

CITX  or  RICHMOND  v.  McCORMACK. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
15,  1917.) 

1.  Pleadino  ®=»433(3)  —  Statutb  or  Jsot^ 

AILS. 

A  declaration  containing  a  defective  state- 
ment of  a  good  cause  of  action  is  of  the  class 
of  errors  that  the  statute  of  jeofails  (Code  1904, 
§  3449)  is  designed  to  cure. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  {  1456.] 

2.  Judgment  «=»263(2)— Motion  in  Abkest— 
Defectivk  Plbadinos — Surplusage. 

In  action  against  city  for  injury  from  side- 
walk obstruction,  the  fact  that  the  complaint 
overstated  the  city's  duty  of  care  in  keeping  the 
sidewalk  safe  was  not  ground  for  arresting  judg- 
ment after  verdict  for  plaintiff  where  the  alle- 
gations of  fact  stated  a  good  cause  of  action; 
the  allegation  of  duty  being  a  conclusion  of  law 
whidi  might  be  disregarded  as  mere  surplusage, 
in  view  of  Code  1904,  §i  3246,  3272,  requiring 
formal  defects  in  pleading  to  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  469.] 

3.  Pleading  «=s>407— Waiver  of  Defects. 

Defendant,  by  pleading  the  general  issue 
and  going  to  trial  upon  the  merits,  waives  tech- 
nical defects  in  the  complaint 

[Ed.   Note. — For   other   cases,   see   Pleading, 
C!ent  Dig.  {  1360.] 

4.  Appeal  and  Ebbob  9=31039(4)— Habuless 
Ebbob— Plbadingb. 

That  complaint  in  suit  against  a  city  for 
injuries  from  sidewalk  obstructions  overstated 
the  city's  duty  in  keeping  its  sidewalks  safe 
was  not  injurious  to  it  where  its  duty  was  ac- 
curately defined  by  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Etror,  Cent  Dig.  {  4077.] 

5.  Municipal  Cobpobations  9=»763(1)  —  Dk- 
rxOTivK  Streets— Duty  of  City. 

A  city  should  exercise  reasonable  and  ordi- 
nary care  to  keep  its  streets  in  a  reasonably 
safe  condition  for  use  by  persons  traveling  there- 
on in  the  usual  modes  hy  night  as  well  as  day, 
provided  such  persons  are  themselves  exercising 


'or  other  cases  see  same  toplo  and  KBY-NUMBSB  in  all  Key-Numbered  Digests  and  Indexes 
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reasonaUe  and  ordinary  care  to  avoid  injur; 
and  dantrer  while  using  the  same. 

[Ed.   Note.— For  other  cases,  -see  Municipal 
Corporations,  Cent.  Dig.  {  1012J 

9.  MtmiciPAi.  CoBPOBATiONS  <S=>806(2)  —  De- 
fective StBEETS — DOTT  OF  Tbaveleb. 
Generally  a  traveler  upon  a  street  ma^  a»- 
Bume  that  it  is  in  a  reasonably  safe  condition, 
and  is  not  bound  to  use  ordinary  care  to  discover 
and  avoid  dangerous  defects  and  obstructionn. 

[Ed.   Note. — For  other   cases,   see   Municipal 
Corporations,  Cent.  Dig.  {  1678.] 

7.  Tbiai.  «=»260(1)— Instbuctiowb— Refusai, 
OF  Instbdction  Covebed  bt  One  Given. 

Where  an  instruction  given  substantially  em- 
bodies the  aame  proposition  of  law  as  that  con- 
tained In  an  instruction  refused,  error,  if  any, 
in  refusing  the  requested  instruction,  is  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dii  i  661.] 

8.  Tbiai.  «=>296(4,  6)— Irbtbuctions— Ccbe 
or  Ebbob. 

In  action  against  city  for  injury  from  side- 
walk obstruction,  the  refusal  of  an  instruction 
that  if  plaintiff  failed  to  exercise  such  care  and 
caution  as  his  knowledge  of  the  obstruction  and 
of  the  darkness  and  otlier  circumstances  shown 
by  the  evidence  would  reasonably  require  of  an 
ordinarily  prudent  man,  his  contributory  negli- 
gence would  bar  recovery,  was  not  reversible 
error  where  another  instruction  embodied  the 
same  proposition  of  law  without  emphasizing  the 
darkness. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  {  TOO.] 

9.  Tbiat,  ®=»260(1)— iNSTBucnoN— Reqitests 
—Repetition. 

The  refusal  of  a  requested  instruction  was 
not  error  where  the  case  was  sufficiently  covered 
by  other  instructions  covering  about  2%  printed 
pages,  since  to  multiply  instructions  would  have 
tended  to  confuse,  and  not  to  aid,  the  jury. 

rB>d.  Note. — For  other  cases,  see  Trial,  Cent, 
Dig.  i  651.] 

10.  MUNICIPAI,  CORPOBATIONS  «=9822(!5)— Ob- 
8TBDCTI0S  IN  STREET  —  ACTION  —  InSTBUO- 
TIONS. 

In  action  against  dty  for  injury  from  ob- 
struction on  sidewalk,  an  instruction  denying 
recovery  if  plaintiff  was  injured  because  of  his 
inattention  was  properly  refused  because  not 
based  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1762.] 

11.  MtmiCIPAL     COBPOBATIONS    «=»819(7)     — 

Street   Obstbuction— Ac?riOH— Evidenob— 

Sufficiency. 
In    action    against    city   for   injuries   from 
stumbling  in  the  nighttime  over  a  dangerously 
projecting  tree  root  on  sidewalk,  evidence  as  to 
plaintiff's  care  held  to  justify  recovery. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1742.] 

12.  Appeal  and  Ebbob  €=>1001(2)— Rkvebsai, 
— Grounds. 

Where  a  question  is  properly  submitted  in 
the  court  below,  a  mere  doubt  as  to  whether  the 
jury  decided  properly  is  insufficient  to  justify 
reversing  the  judgment. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3922.] 

Hustings  Court  of  Rlcbmond. 

Action  by  J.  T.  McCormack  ai^alnst  the 
City  of  Richmond.  From  Judgment  for  plain- 
tiff, defendant  brings  error.    Afflrmed. 


H.  R.  Pollard,  of  Richmond,  for  plafntifl 
in  error.  L.  O.  Wendenburg  and  T.  Gray 
Haddon,  both  of  Ricbmond,  for  defendant  in 
error. 

PRENTIS,  J.  This  Is  an  action  for  dam- 
ages for  personal  Injury,  growing  out  of  a  fall 
of  J.  T.  McCormack,  caused  by  his  tripping 
over  and  having  his  feet  entangled  In  the  ex- 
posed roots  of  a  tree  in  the  sidewalk  on  Gary 
street.  In  the  dty  of  Richmond,  In  which 
there  was  a  verdict  and  judgment  for  the 
plaintiff. 

1.  The  refusal  of  the  court  to  sustain  a 
motion  of  the  plaintiff  in  error  In  arrest  of 
judgment  is  assigned  as  error.  The  ground 
of  this  motion  Is  that  the  declaration  alleged 
that  it  was  the  duty  of  the  dty  to  keep  its 
streets  sound,  safe,  and  suitable  for  public 
use  and  travel,  and  particularly  the  sidewalk 
of  the  street  known  as  Gary  street.  The 
point  made  Is  that  the  dty  owed  no  sncb  du- 
ty as  that  alleged,  but  that  it  fnlfllled  its  du- 
ty when  it  had  made  its  streets  reasonably 
safe  for  those  exercising  reasonable  care  for 
their  own  protection. 

41]  There  Is  no  merit  In  this  contention. 
The  case  comes  stilctly  within  the  line  of 
cases  relied  on  by  the  plaintiff  in  error,  name- 
ly, the  declaration  contained  a  defective 
statement  of  a  good  cause  of  action,  and  it 
is  just  this  class  of  error  that  the  statute  of 
jeofails  is  designed  to  cure.  Roanoke  Land 
&  Imp.  Co.  V.  Kam  &  Hickson,  80  Va.  696. 

In  Virginia,  etc..  Wheel  Co.  v.  Harris,  103 
Va.  718,  49  S.  El  991,  the  rule  Is  stated  thus: 

"An  allegation  of  duty  is  only  a  conclusion  of 
law ;  and  wliere  the  facts  alleged  show  the  duty, 
and  are  stated  with  sufficient  clearness  to  pre- 
vent surprise  and  enable  the  court  to  proceed 
upon  the  merits  of  the  cause,  the  declaration 
ought  to  be  sustained." 

[2]  Section  8243  of  the  Code  provides  that: 
"No  action  shall  abate  for  want  of  form,  where 
the  declaration   sets  forth  sufficient  matter  of 
substance  for  the  court  to  proceed  ui>oa  the  mer- 
its of  the  cause." 

And  section  3272  of  the  Code  provides  that: 
"On  a  demurrer  (unless  it  be  to  a  plea  in 
abatement),  the  court  shall  not  regard  any  defect 
or  imperfection  in  the  declaration  or  pleadings, 
whether  it  has  been  heretofore  deemed  misplead- 
ing or  insufficient  pleading  or  not,  unless  there 
be  omitted  something  so  essential  to  the  action 
or  defense,  that  judgment,  according  to  law  and 
the  very  right  of  the  cause,  cannot  be  given." 

The  allegation  of  duty,  then,  was  mere 
surplusage,  and  if  a  demurrer  had  been  in- 
terposed, the  court  would  have  overruled  it, 
or  possibly,  to  avoid  controversy,  the  plain- 
tiff would  have  amended  the  declaration. 
Thomas  v.  Electrical  Co.,  64  W.  Va.  398,  46 
S.  E.  217;  Hogg's  Plead,  and  Forms  &d  Ed.) 
p.  59;   Andrews'  Stephen's  Plead.  411. 

As  above  indicated,  the  statute  of  Jeofails 
(Va.  Code,  {  3449)  providing  that  "no  judg- 
ment or  decree  shall  be  stayed  or  reversed 
•  •  •  for  any  defect,  imperfection,  or 
omission  in  the  pleadings  which  could  not  be 
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regarded  on  demurrer,  or  for  any  other  de- 
fect, Imperfection,  or  omission,  which  might 
have  been  taken  advantage  of  on  a  demurrer 
or  answer,  but  was  not  so  taken  advantage 
of,"  Is  also  conclusive. 

[3]  In  this  case  the  defendant  pleaded  the 
general  Issue  and  went  to  trial*  upon  the  mer- 
its, and  thereby  waived  any  technical  defect 
gDch  as  Is  now  relied  upon. 

[4,  8]  Again,  if  by  possibiUty  the  plaintiff 
In  error  could  have  been  injured  by  this  sur- 
plusage In  the  declaration,  such  injury  was 
made  impossible  by  the  manner  In  which  the 
case  was  conducted  and  the  instructions  of 
the  court,  which  clearly  and  accurately  de- 
fined the  duty  of  the  city  thus: 

"  •  *  •  Its  duty  is  to  exercise  reasonable 
and  ordinary  care  to  keep  its  streets  in  a  rea- 
sonably safe  condition  for  use  by  persons  travel- 
ing thereon  in  the  usual  modes,  by  night  as  well 
as  by  day,  provided  sucb  persons  are  themselves 
exercising  reasonable  and  ordinary  cnre  to  avoid 
inJQfy  and  danger  while  using  the  same." 

2.  The  pertinent  facts  of  the  case  are: 
That  the  plaintiff,  a  man  71  years  of  age, 
was  going  along  the  south  side  of  Cary  street 
at  about  8  o'clock  p.  m.  on  Christmas  night, 
December  26,  1913,  towards  his  woodyard,  to 
catch  mischievous  boys  who  he  thought  would 
attempt  to  steal  his  wood  to  make  bonfires. 
That  when  he  reached  the  point  opposite  to 
where  Lombardy  street  comes  into  Gary 
street  from  Main,  be  caught  his  foot  in  the 
root  of  a  tree,  and  was  thrown  to  the  ground, 
causing  the  injuries  complained  of.  This 
root  is  described  as  coming  from  an  elm  tree 
about  13  inches  In  diameter  that  stood  on  the 
outer  edge  of  the  sidewalk,  and  bad  extend- 
ing from  it  a  root  about  0  or  7  inches  in  di- 
ameter at  the  tree,  extending  diagonally 
across  the  sidewalk,  its  height  being  about 
11  or  12  inches  above  the  surface  of  the  walk 
at  the  tree,  and  gradually  diminishing  in  size 
nntll  it  disappeared  in  the  ground  at  the 
fence  on  the  inner  side  of  the  sidewalk. 
That  this  root  had  several  branches.  That 
he  caught  his  foot  in  it  and  stumbled  and  fell 
over  on  his  side,  struck  his  stomach  or  bow- 
els, injured  his  knee,  and  hurt  his  side.  The 
night  was  dark  and  rainy,  and  the  wind  was 
blowing  at  the  time.  That  after  the  accident 
and  np  to  the  time  he  testified,  October  28, 
1914,  he  suffered  a  good  deal  of  pain.  That 
he  sent  for  the  doctor,  and  has  had  varicose 
veins,  and  has  been  lame  ever  since. 

Other  errors  assigned  are  the  r^usal  of 
the  court  to  give  certain  instructions: 

(a)  The  defendant  offered  an  instruction 
reading  as  follows: 

"The  court  instructs  the  jury  that  a  person 
nsin^  a  street  is  bound  to  exercise  his  facul- 
ties m  a  reasonable  manner  to  discover  and  avoid 
dangerous  defects  or  obstructions  in  the  way, 
and  that  the  care  thus  required  must  be  in  pro- 
portion and  commensurate  with  the  dancer,  or 
appearance  of  danger.  And  if  the  jury  believes 
from  the  evidMice  that  the  plaintiff  in  this  case 
by  the  reasonable  exercise  of  bis  faculties,  could 
bavc  diKcovered  and  avoided  the  defect  or  ob- 
struction complained  of,  and  that  the  accident 
or  injury  to  the  plaintiff  occurred  by  reason  of 
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bis  failure'  so  to  exercise  his  faculties  and  hii 
consequent  failure  to  discover  and  avoid  the  de- 
fect or  obstruction,  then  the  court  tells  the  jury 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  the  jury  must  find  for  the  de- 
fendant, the  city  of  Richmond,  even  though  the 
jury  may  believe  from  the  evidence  that  the  city 
was  guilty  of  negligence,  and  that  the  sidewalk 
was  not  in  a  reasonably  safe  condition." 

The  court  refused  to  give  this  instruction, 
but  in  lieu  thereof  gave  Instruction  marked 
"No.  4,"  reading  as  follows: 

"The  court  instructs  the  jury  that  a  person 
using  a  public  street  is  required  to  use  ordi- 
nary care  And  to  exercise  his  faculties  in  a  rea- 
sonable manner  to  avoid  injury  to  himself,  and 
the  care  thus  required  must  be  commensurate 
witli  the  conditions  by  which  he  is  surrounded. 
And  if  the  jnrr  believe  from  the  evidence  that 
the  injury  to  tne  plaintiS  occurred  or  was  con- 
tributed to  by  reason  of  his  failure  to  use  ordi- 
nary care  or  to  make  reasonable  use  of  his  fac- 
ulties, then  he  was  guilty  of  contributory  negli- 
gence, and  the  jury,  must  find  for  the  defendant, 
the  city  of  Richmond,  even  though  they  may 
believe  from  the  evidence  that  the  city  was 
guilty  of  negligence,  and  that  the  sidewalk  was 
not  in  a  reasonably  safe  condition." 

[8,  7]  Probably  the  instruction  was  refused 
because  it  was  thought  to  be  misleading  to 
the  Jury  to  Instruct  it  that  it  was  the  duty  of 
a  traveler  upon  a  highway  to  use  ordinary 
care  to  discover  and  avoid  dangerous  de- 
fects or  obstructions,  whereas  the  general 
rule  is  that  be  has  the  right  to  assume  that 
the  street  is  in  a  reasonably  safe  condition. 
Bedford  aty  v.  SltweU,  110  Va.  299,  66  S. 
E.  471;  Richmond  v.  Femberton,  108  Va. 
220,  61  S.  K  787.  However  this  may  be,  we 
believe  that  the  instruction  given  substan- 
tially embodied  the  same  proposition  of  law 
as  that  contained  in  the  instruction  refused, 
namely,  that  care  should  be  exercised  to 
avoid  obvious  dangers,  and  hence  that  the 
error,  If  any,  was  harmless. 

(b)  Then  again,  defendant  in  error  asked 
the  court  to  give  the  following  instruction: 

"If  the  jury  believe  from  the  evidence  that 
the  plaintiff  traveled  on  the  south  side  of  Oiry 
street  at  the  point  in  question  after  dark,  know- 
ing of  the  defect  or  obstruction  in  the  street 
complained  of,  the  qpurt  tells  the  jury  that  he 
vtas  bound  to  use  ordinary  care  commensurate 
with  the  danger  of  which  he  had  knowledge,  tak- 
ing into  consideration  the  fact  of  the  darkness, 
and  that  he  was  required  to  exercise  more  cau- 
tion in  such  case  than  if  he  was  ignorant  of  the 
defect  or  obstruction  and  it  was  daylight.  And 
if  the  jury  believe  from  the  evidence  that  the 
plaintiff  failed  to  exercise  in  this  case  such  care 
and  caution  as  the  fact  of  such  knowledge  and 
of  the  darkness  and  other  drcumstances  shown 
by  tlie  evidence  would  reasonably  require  of  an 
ordinarily  prudent  man,  then  the  plaintiff  was 
guilty  of  contributory  negligence,  and  the  jury 
must  find  for  the  defendant,  the  city  of  Rich- 
mond." 

[S,  S]  We  think  this  exception  Is  without 
merit,  also,  because  instruction  No.  5,  which 
was  given  by  the  court,  embodies  precisely 
the  some  proposition  of  law,  the  difference 
being  that  the  instruction  refused  emphasizes 
the  darkness,  but  instructs  the  Jury  that  the 
plaintiff  was  required  to  exercise  such  ordi- 
nary care  and  caution  In  passing  or  avoid- 
ing the  obstruction  complained  of  as  knowl- 
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edge  of  its  existence  and  tbe  other  drcnm- 
stauces  of  the  case  shown  by  the  evidence 
would  reasonably  require  of  an  ordinarily 
prudent  person.  This,  In  effect,  tells  the  Jury 
that  they  should  consider  the  darkness  as 
well  as  all  the  other  facts  shown  by  the 
evidence.  Among  these  other  facts  were, 
the  rain  which  was  falling,  and  the  wind 
which  was  blowing,  at  tbe  time  of  the  acci- 
dent as  well  as  the  street  lights  and  tbe 
shadows,  if  any.  Southern  Railway  Co.  t. 
Baptist.  114  Va.  731,  77  S.  B.  477.  We  find 
no  reversible  error  in  tbe  refusal  of  the  court 
to  give  this  Instruction.  It  may  be  said, 
however,  that  another  objection  to  giving  It 
may  be  found  in  the  fact  that  the  court  bad 
already  given  the  Jury  eight  instructions, 
covering  two  pages  and  a  half  of  the  printed 
record,  and  that  these  Instructions  sufficient- 
ly covered  every  phase  of  the  case,  and  that 
to  multiply  instructions  would  have  tended 
to  confuse  and  not  to  aid  the  Jury. 

((^  It  is  also  alleged  as  error  that  the 
court  refused  to  give  the  following  Instruc- 
tion: 

"If  the  Jury  beUeves  from  tbe  evidence  that 
the  acddent  and  injury  complained  of  occurred 
by  reason  of  inattention  to  or  fcrgetfulnesa  of 
his  surroundings,  or  by  reason  of  the  fact  that 
the  plaintiff  was  walking  along  the  sidewalk 
with  his  face  turned  in  a  different  direction  from 
that  in  which  he  was  moving,  and  so  failed  to 
discover  and  avoid  the  obstruction  complained 
of,  the  jury  must  find  for  the  defendant,  the  ciQr 
of  Richmond,  even  though  the  jury  may  believe 
from  the  evidence  that  the  city  was  guilty  of 
negligence,  and  that  the  street  was  not  in  a  rea- 
sonably safe  condition." 

[1 0]  This  instruction  is  based  upon  the  as- 
sumption that  tbe  injury  may  have  occur- 
red because  of  tbe  inattention  of  the  plain- 
tiff, forgetfulness  of  his  surroundings,  or  by 
reason  of  the  fact  that  tbe  plaintiff  was 
walking  along  the  sidewalk  with  his  face 
turned  in  a  different  direction  from  that  in. 
which  he  was  moving.  Because  the  Jury 
had  already  been  fully  and  properly  instruct- 
ed, and  because  there  was  no  evidence  upon 
which  it  could  properly ,  be  based,  this  in- 
struction was  properly  refused. 

(d)  Another  error  alleged  is  the  failure 
of  the  court  to  give  an  instruction  reading 
thus: 

"If  the  Jury  believe  from  the  evidence  that  the 
defect  in  the  street  complained  of  in  the  declara- 
tion was  such  that  notwithstanding  the  defect 
a  person  of  ordinary  prudence  in  view  of  all  of 
the  circumstances  and  conditions  surrounding  the 
defect  as  shown  by  the  evidence  would  have  con- 
sidered the  street  reasonably  safe  b^ore  the 
accident  for  travel  in  the  usual  modes  by  one  who 
was  using  ordinary  care  and  prudence  to  avoid 
accidents,  then  the  jury  must  find  for  tbe  de- 
fendants.' 

The  refusal  of  this  Instruction  is  fully  Ju»- 
tifled  by  the  fact  that  the  jury  had  already 
been  fully  instructed  as  to  tbe  degree  of  care 
required  of  the  city  as  well  as  the  care  re- 
quired of  a  traveler  upon  the  streets,  and  tbe 
multiplication  of  instructions  and  repetition 
of  the  same  propositions  of  law  in  different 
language  Is  a  practice  to  be  discouraged. 


In  Sutherland  v.  Wampler,  119  Va.  — ,  88 
S.  SI  876,  Whittle,  J.,  said: 

"Time  and  again  this  court  has  condemned  the 
practice  of  multiplying  unnecessary  in9tracti<»s, 
the  only  effect  of  which  is  hopedessly  to  perplex 
the  jury  and  to  introduce  error  Into  the  record. 
It  is  the  settled  role  of  this  court  not  to  reverse 
a  judgment  for  the  refusal  of  the  trial  court  to 
give  other  instructions  when  it  appears  that  the 
jury  already  have  been  correctly  and  fully  in- 
structed. This  question  was  dealt  with  in  as 
many  as  six  cases  in  117  Va.  Beports:  Ney  - 
V.  Wrenn,  117  Va.  85  [84  S.  B.  1],  N.  &  W.  By. 
Co.  V.  Perdue,  117  Va.  Ill  [83  S.  E.  1058], 
Eastern  Motor  Co.  v.  Apperson-Lee  Co.,  117  Va. 
495  [85  S.  B.  479],  Batcliffe  v.  Walker,  117  Va. 
569  [85  S.  B.  575],  Southern  By.  Go.  v.  Snow, 
117  Va.  627  [85  S.  E.  488],  and  Wygal  v,  Wildw, 
117  Va.  896  [86  S.  E.  97]." 

3.  The  other  error  assigned  is  the  failure 
of  the  court  to  set  aside  the  verdict  on  tbe 
ground  that  it  was  contrary  to  tbe  law  and 
the  evidence. 

The  negligence  of  the  city  is  plainly  mani- 
fest from  the  testimony.  The  tree  root  ,had 
been  in  substantially  the  same  condition  ev- 
er since  the  annexation  of  the  territory  in  ' 
1906.  It  was  not  simply  a  root  over  which 
one  might  stumble,  but  it  was  a  root  fully 
exposed  with  branches  described  by  several 
witnesses  as  follows: 

"There  was  a  kind  of  a  step — one  root  abovo 
another,  you  know.  It  was  a  kind  of  a  step 
with  a  kiiid  of  a  hollow  there.  It  was  a  mean 
thing  to  step  in.  In  bad  weather  when  snow 
was  there  I  wouldn't  attempt  to  go  over  there  at 
all,  because  you  couldn't  tell  where  to  step. 
The  roots  are  sort  of  tangled  there." 

In  answer  to  another  question,  this  wit- 
ness said: 

"I  got  one  little  stumble  there.  I  went  down 
to  my  knees." 

One  of  the  city's  witnesses  described  it  as 
a  place  that  was  a  little  hard  for  pe<vle  to 
walk  over,  and  that  one  could  catch  bis  foot 
in  it.  Tbe  plaintiff  stated  that  he  examined 
the  root  after  the  accident,  and  that  It  rose 
eight  inches  above  the  level  of  the  sidewalk, 
and  had  an  opening  like  a  horseshoe,  in 
which  his  foot. was  caught 

[11,12]  The  only  defense  which  could  be 
seriously  relied  on  was  the  defense  which  is 
most  urged  by  counsel  for  the  city,  namely, 
that  this  obstruction  was  so  obviously  dan- 
gerous that  no  one  could  stumble  over  it 
without  himself  being  guilty  of  contributory 
negligence.  When  it  is  remembered,  how- 
ever, that  the  plaintiff  denies  that  he  had 
knowledge  of  its  existence,  that  he  was  a 
man  71  years  of  age,  that  the  night  was  dark 
and  rainy,  that  the  wind  was  blowing,  and 
that  there  is  a  conflict  In  the  evidence  as 
to  whether  the  incandescent  light  a  short 
distance  away  and  the  arc  lights  at  the  street 
comers  directly  and  sufficiently  lighted  the 
root,  or  whether  It  was  obscured  by  the 
shadows,  and  that  the  city,  the  plaintiff  in 
error,  is  here  as  a  demurrant  to  the  evi- 
dence, then  it  seems  clear  to  us  that  as  the 
question  of  contributory  negligence  was 
properly  submitted  to  the  Jury,  under  well- 
established  principles,  a  mere  doubt  as  to 
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whether  the  Jniy  decided  the  queetioa  prop- 
erl;    is  plainly  Insuffldent  to  justify  this 
conrt  In  rererslDg  the  Judgment     It  will 
therefore  be  affirmed. 
Affirmed. 

0«  Ga.  617)  -== 

TRAPNBLIi  et  «L  t.  CANOLER  COTJNTT 

et  aL    (No.  810.) 
(Sapreme  Coort  of  Georgia.     Mardi  13,  1917.) 

(BvOaiut  &y  the  Court.) 

1.  GOXTHTntS  ^»28  —  BOABD  OV  RBTKITDXa  — 

Powers  or. 

The  act  approved  August  12,  1915  (Acta 
1915,  p.  168),  creating  the  board  of  roads  and 
revenues  of  Candler  county,  conferred  on  that 
body,  among  other  things,  power  to  direct  and 
control  all  of  the  property  of  the  oounty  ac- 
cording to  law,  "and  generally  to  have  and  exer- 
cise all  the  powers  heretofore  vested  in  the 
ordinary  of  said  county  when  sitting  for  coun- 
ty purposes." 

(a)  The  powers  so  conferred  upon  the  com- 
missioners comprehended,  among  others,  the 
power  to  select  a  site  upon  which  to  construct  a 
courthouse,  and  in  the  exercise  of  such  power 
the  commissioners  have  a  broad  discretiou  that 
will  not  be  disturbed  by  the  court  unless  plain- 
ly and  manifestly  abused.  Dyer  v.  Martin,  132 
Ga.  445,  (A  S.  E.  475;  Gaines  t.  Dyer.  128  6a. 
585(1),  58  S.  Bl  175. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  28,  27.] 

2.  Counties  «=»108— Public  Pbopkbtt— Dis- 
position. 

When  any  public  property  shall  be  unservice- 
able, it  may  be  sold  or  otherwise  disposed  of 
by  order  of  the  proper  authority.  Civ.  Code 
1910,  SS  313,  314.  Public  property  becomes  un- 
serviceable in  the  purview  of  this  law,  so  as  to 
empower  the  proper  authority  to  sell  the  same, 
where  such  property  cannot  be  beneficially  or 
advantageously  used  under  all  the  circumstanc- 
es. Dyer  v.  Martin,  132  Ga.  445,  64  S.  E.  475. 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  Si  167,  170-173.] 

3.  CJoxTNTiES  €=>106,  108  —  CoTJKmoveK  — 
Sku^tion  or  Site— DiscBxnoN  or  Con- 
KI88IONEBS— Answer. 

The  county  had  purchased  «  site  upon  whidi 
to  construct  a  courthouse.  Subsequently,  an 
owner  of  land,  who  was  one  of  the  county  com- 
missioners, donated  a  different  site,  which  was 
accepted.  A  deed  was  executed,  which  con- 
tained the  dause,  following  the  description  of 
the  land:  "The  puriKise  for  which  this  convey- 
ance is  made  is  that  said  tract  of  land  is  to  be 
used  for  the  courthotae  of  said  Candler  county 
and  for  vacant  grounds  to  surround  it,  and  for 
no  other  purposes  whatever,  except  that  said 
parties  of  tiie  second  part  are  authorized  to  build 
the  oou'nty  jail  on  said  lot  if  they  so  desire." 
Haying  decided  to  construct  the  courthouse  on 
the  site  so  conveyed,  the  commissioners  deter- 
mined to  sell,  as  property  which  was  no  longer 
serriceable,  the  site  which  had  been  previously 
acquired.  Certain  citizens  and  taxpayers  in- 
stituted an  action  to  enjoin  the  sale  of  the 
property  and  the  construction  of  the  courthouse 
on  the  site  last  acquired,  on  the  grounds  that 
the  commissioners  were  unauthorized  to  make 
the  sale  and  that  it  was  an  abuse  of  discretion 
to  locate  the  courthouse  at  the  place  intended. 
In  this  connection,  it  was  urged  that  the  com- 
missioners should  not  expend  a  large  sum  of 
public  money  for  the  construction  of  a  court- 
bonse  on  land  to  which  there  was  a  limitation 
upon  the  use  for  which  the  land  could  be  employ- 
ed, as  expressed  in  the  deed.  In  the  answer 
filed   by  the  defendants,  among  whom  was  the 


grantor  named  In  the  deed.  It  waa  allied  that 
the  grrantor  "agrees  and  stands  ready  to  quit- 
claim said  property  as  soon  as  the  courthouse  of 
aaid  county  is  erected  thereon,  and  as  soon  as 
said  courthouse  is  erected  said  Josiah  Bird  [the 
grantor]  will  convey  said  property  to  said  countf 
without  limitation,  qualification,  or  said  provi- 
so." There  was  no  contention  that  Bird  did 
not  have  title  to  the  property.    Held: 

(a)  In  view  of  this  statement  in  the  answer. 
Bird  would  be  bound  to  execute  a  deed  to  the 
land  upon  construction  of  the  courthouse,  and 
the  limitations  expressed  in  the  deed  which  he 
had  previously  executed  would  not  require  the 
court  to  enjoin  the  commissioners  from  con- 
structing the  courthouse  on  the  site  described 
in  the  deed.  Gaines  v.  Dyer,  128  Ga.  685(3),  68 
S.  E.  175. 

(b)  The  county  having  two  sites  upon  either 
of  which  to  construct  a  courthouse,  it  was  with- 
in the  discretion  of  the  commissioners  to  select 
one  which  they  would  use,  and  to  sell  the  other. 
Dyer  v.  Martin,  132  Ga.  445,  64  S.  B.  475. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §{  167,  169-173.] 

4.  Denial,  or  Injunction. 

There  was  no  abuse  of  discretion  in  refus- 
ing the  injunction. 

Error  from  Superior  Court,  Candler  Ooun- 
ty; R.  N.  Hardeman,  Judge. 

Action  between  G.  R.  Trapnell  and  others 
and  Candler  County  and  others.  There  was 
a  judgment  for  the  latter,  and  the  former 
bring  error.    Affirmed. 

Williams  &  Bradley,  of  Swalnsboro,  for 
plaintiffs  in  error.  Hines  Sc  Jordan,  of  At- 
lanta, and  W.  H.  Lanier,  of  Metter,  for  de- 
fendants in  error. 

ATKINSON,  J.  Judgment  affirmed-  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(146  Oa.  513) 

BROWN  et  al.  v.  HARDEN.     (No.  272.) 

(Supreme  Court  of  Georgia.     Feb.   16,   1917.) 

(SyUabut  hy  the  Court.) 

1.  Evidence  <S=>340(3)  —  Tbial  <g=»85  — Re- 
ception or  Evidence— SurriciENCT  or  Ob- 
jections —  AouissiBiLnT  —  Pbobate   Rec- 

OBDS. 

Certain  children  of  Joseph  H.  Harden,  de- 
ceased, instituted  an  action  against  the  widow 
of  the  deceased,  seeking  to  enjoin  the  sale  <rf 
certain  personal  and  real  property  described  in 
an  instrument  alleged  to  be  a  deed  executed 
by  the  decedent  to  the  defendant  for  the  use  of 
herself  and  all  of  the  children  of  the  grantor, 
which  deed  it  was  alleged  had  been  fraudulently 
withheld  from  record  and  destroyed  by  the  wid- 
ow. It  was  also  sought  to  require  the  widow  to 
deliver  up  possession  of  the  instrument,  if  it 
had  not  been  destroyed,  in  order  that  the  same 
might   be    recorded    and    the    interests   of  the 

glaintiffs  protected;  that  if  the  instrument 
ad  been  destroyed,  a  copy  thereof  be  establish- 
ed; and  that  the  defendant  be  required  to  ac- 
count for  the  value  of  aU  such  parts  of  the  prop* 
erty  as  she  had  disposed  of.  The  defendant  de- 
nied that  the  paper  was  valid  either  as  a  deed 
or  a  will,  or  that  it  was  delivered,  and  set  up 
that  the  deceased  owned  the  property  at  the 
time  of  his  death,  and  that  it  had  been  duly  set 
apart  to  her  in  the  court  of  ordinary  as  a  year's 
support  and  that  she  had  been  in  possession 
thereof  under  order  of  court  for  more  than  seven 
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years  before  the  Inatitntion  of  tlie  salt  After 
the  conclusion  of  evidence  introduced  by  both 
aides,  the  judge  directed  a  verdict  for  the  de- 
fendant. The  plaintifb'  motion  for  a  n«w  trial 
was  overruled,  and  they  excepted.    Held: 

It  was  not  erroneous  to  admit  in  evidence 
certified  copies  of  the  record  from  the  court  of 
ordinary  in  the  proceedings  to  set  apart  a  year's 
support  to  the  widow,  in  which  the  return  of 
the  appraisers,  in  addition  to  showing  that  the 
land  referred  to  in  such  return  was  property  of 
which  the  decedent  died  seised  and  possessed, 
described  the  land  as  "115  acres  of  lot  number 
306, 17th  district  Laurens  county,  •  •  •  202^ 
acres  of  lot  number  321,  17th  district  Laurens 
county,  •  •  •  100  acres  of  lot  number  326, 
17th  district  Laurens  county,"  over  an  objection 
to  the  testimony  as  a  whole  on  the  ground  that 
the  description  of  the  property  was  too  in- 
definite; It  appearing  that  some  of  the  testi- 
mony objected  to  was  admissible  and  come  not. 
Goddard  v.  Boyd,  144  Ga.  18(2),  85  S.  E.  1013 ; 
Ginn  v.  Ginn,  142  Ga.  4200.),  83  S.  E.  118. 
The  evidence  with  respect  to  land  lots  Nos.  321 
and  326  was  admissible,  it  being  shown  by  the 
official  map  that  the  former  consisted  of  202^ 
acres,  and  that  the  latter  was  a  fractional  lot, 
containing  100  acres  only. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  t  1297;  Trial,  Cent  Dig.  {(  222- 
225.] 

2.  New  Tbiai.  <s=»12S(2)  —  ABSiaNiotNTS  of 
Ebror— SusnciENOT. 

The  grounds  of  the  motion  for  a  new  trial 
complaining  of  the  admission  of  certain  other 
evidence  failed  to  state  what  groimda  of  objec- 
tion, if  any,  were  interposed  to  the  introduction 
of  the  evidence  at  the  time  it  was  admitted,  and 
were  too  indefinite  to  present  any  question  for 
decision. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  258.1 

3.  CONSTBUCTION    OV    InSTKCMENTS. 

Proper^  construed,  the  copy  of  the  paper 
which  it  was  sought  to  establish  in  lieu  of  the 
original  was  a  deed,  and  not  a  will. 

4.  Tbial  <8=>143  —  Dimcctiow  of  Vebdict  — 
Pbopkhwt. 

Upon  conflicting  evidence  on  the  material 
issues  raised  by  the  pleadings,  it  was  erroneous 
to  direct  a  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  342,  343.] 

Evans,  'P.  J.,  dissenting  In  part 

Error  from  Superior  Court,  Laorens  Conn- 
ty ;  J.  L.  Kent,.  Judge. 

Action  between  N.  H.  Brown  and  others 
against  R.  A.  Harden.  There  was  a  Judg- 
ment for  the  latter  and  the  former  bring 
error.    Reversed. 

Larsen  &  Crockett,  of  Dublin,  for  plaintiffs 
in  error.    J.  S.  Adams,  of  Dublin,  for  defend- 
'  ant  in  error. 

HILiL)  J.  Judgment  reversed.  All  the 
Justices  concur. 

EVANS,  P.  J.  (specially  concurring).  I 
concur  In  the  judgment  of  reversal,  but  I  dis- 
aeat  from  the  ruling  of  the  majority  as  to  the 
sufiBclency  of  the  assignment  of  error  as  con- 
tained in  the  fifth  ground  of  the  amended 
aiotion  for  new  trial,  which  was  as  follows: 

"Because  the  court  erred  in  permitting  the 
defendant  Mrs.  Roxie  A.  Harden,  to  introduce 
aliunde  testimony  supplying  the  description  as 


to  property  sued  for  and  mentioned  In  said  12 
months'  support,  and  holding  that  aliunde  evi- 
dence was  sufficient  to  suppfy  said  descriptiMi, 
and  in  permitting  one  C.  C.  Gay  to  testify  as 
follows:  'We  set  aside  the  entire  estate,  real 
estate  and  personal  property,  to  Mrs.  Roxie  A. 
Harden,  as  a  year's  support'" 

I  think  the  assignment  of  error  sufBcIent 
to  raise  the  point  as  to  the  admissibility  ot 
the  testimony  of  the  witness  Gay. 


(146  Ga.  52S) 

BRANNAN  ▼.  McWILLIAMS.    (No.  280.) 
(Supreme-  Court  of  Georgia.     Feb.  24,  1917.) 

(Byllabus  by  the  CourtJ 

1.  Tbial  ®=5252(5)— iNSTBUcrroNS— Ajppuca- 
BiLiTT  TO  Evidence. 

The  evidence  did  not  warrant  a  finding 
that  the  transaction  of  the  defendant  in  the 
purchase  of  the  two  tracts  of  land  in  controver- 
sy created  a  resulting  or  implied  trust  in  favor 
of  the  plaintiS.  At  the  time  of  the  purchase, 
the  defendant  sustained  no  fiduciary  relation  to 
the  plaintiff:  there  was  no  contractual  rela- 
tion of  principal  and  agent  between  them;  and 
the  defendant  did  not  nave  in  his  hands  funds 
of  the  plaintiff.  That  being  true,  the  court  did 
not  err  in  failing  to  give  to  the  jury  instruo 
tions  based  upon  the  theory  that  there  was  ex- 
isting, at  the  time  of  the  transaction  referred 
to,  a  fiduciary  relation  between  plaintiff  and  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  600.] 

2.  New  Tkial  «=>24— Motion— Gbotjnds. 

That  a  decree  does  not  follow  or  is  not  au- 
thorized by  the  verdict  upon  which  it  is  en- 
tered is  not  good  ground  of  a  motion  for  a  new 
trial.  Potts  v.  City  of  Atlanta,  140  Ga.  431, 
79  S.  E.  110. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  35.] 

3.  Tbiai,  ®=>351(2)— Issues— Submission. 

The  questions  submitted  by  the  court  to  the 
jury  substantially  covered  the  issues  involved, 
at  least  in  a  general  way;    and,  if  other  more 

g articular  questions  were  desired,  counsel  should 
ave   suggested   them  to  the  court     Greer  v. 
WiUis,  67  Ga.  48. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  837.] 

4.  New  Tbjal  <s=al28(5)— Motions— GnouNDa 

A  ground  of  a  motion  for  a  new  trial  com- 
plaining that  the  finding  of  the  jury  was  con- 
trary to  specified  portions  of  the  charge  amounts 
merely  to  a  complaint  that  the  verdict  was  con- 
trary to  law,  and  the  general  grounds  of  the 
motion  cover  that  exception. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §  281.] 

Error  from  Superior  Court,  Henry  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  Gladys  Brannan,  by  next  friend, 
against  S.  C.  McWilllams.  There  was  a 
Judgment  for  defendant,  and  plalntlfC  brings 
erfor.    Affirmed. 

Smith  &  Russell,  of  McDonough,  for  plain- 
tiff In  error.  E.  J.  Reagan,  of  McDonough. 
for  'defendant  In  error. 

BECK,  J.  [1]  1.  The  plaintiff,  a  minor, 
suing  by  next  friend,  alleged  that  the  defend- 
ant, her  guardian,  bad  purchased  two  tracts 
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od  belonging  to  the  estate  of  ber  mother, 
1  undervalue,  by  representing  to  prospec- 
bidders  tbat  be  proposed  to  buy  tbe  land 
er  In  order  that  her  money  might  be  well 
:ted ;  and  she  prayed  that  he  be  decreed 
lid  the  land  as  her  trastee.  No  demur- 
0  the  petition  was  filed.    On  the  trial 

was  evidence  tending  to  show  that  the 
dant  was  tbe  plaintttTs  vincle,  and,  not 
'xtoTo  the  sale  of  tbe  laud  by  the  admln- 
or  of  her  deceased  mother,  be  applied 
tters  of  guardianship  of  the  property  of 
iS.  On  the  day  of  the  sale  and  prior 
:o,  tbe  defendant  told  certain  prospec- 
idders  that  he  intended  to  purchase  the 
For  the  plaintiff,  and  misled  the  plain- 
;randfather  as  to  tbe  hour  of  sale.  Tbe 
iant  personally  bid  off  one  tract,  and 
:other-ln-law  bid  off  the  other  tract 
were  no  other  bidders.    The  land  was 

more  than  the  amount  bid.  The  ad- 
rator  of  tbe  plaintiff's  mother  made  a 

0  defendant,  receiving  from  him  $1,000 
ey  and  his  dueblll  for  $700,  which  sums 
ated  the  purchase  money  for  both 
of  land.  Several  months  after  th^ 
le  defendant  was  appointed  and  quall- 

guardlan.  He  settled  his  duebUl  to 
mlnistrator  by  receipting  for  a  sum 
amount  as  a  payment  by  tbe  adminls- 
to  his  ward,  which  he  has  accounted 
his  returns  as  guardian.  The  court 
:e'd  the  case  for  return  of  a  special 
Tbe  plaintiff  moved  for  a  new  trial, 
nplained,  among  other  grounds,  that 
rt  failed  to  instruct  the  jury  that  if 
>ndant  assumed  to  purchase  the  land 
ward,  and  told  ber  and  ber  friends 
intended  purchasing  the  land  for  ber, 
he  bldVllng  at  tbe  sale  was  suppressed 

the  land  would  be  impressed  with  a 

favor  of  tbe  plaintiff.  The  evidence 
warrant  a  finding  that  the  transac- 
tbe  defendant  in  tbe  purchase  of  the 
lates  a  resulting  or  Implied  trust  in 
:  the  plaintiff.  At  the  time  of  the 
!,  the  defendant  sustained  no  flduci- 
ttion    to   the   plaintiff.    He   bad   no 

bers.  There  was  no  contractual  re- 
'  principal  and  agent  between  them. 
umstances  that  tbe  'defendant,  who 
as  plaintiff's  guardian  several 
ifter  tlie  sale,  settled  his  dueblll  for 
f  tbe  purchase  price  of  tbe  land  by 
)  the  administrator  his  receipt  as 
,   does  not  impress  a  trust  on  tbe 

1  implied  trust  only  results  when  tbe 
'.  another  is  used  at  the  time  of  the 

The  defendant  included  this  mon- 

ward  in  bis  returns  and  accounted 

interest    thereon.    The    defendant 

le  Inn'ds  with  his  own  funds;   and, 

right  the  plaintiff  may  have  as  an 

er  mother  to  vacate  the  sale  to  tbe 

;   on    the  ground  of  fraud,  she  did 

ie  the  beneficial  owner  of  the  land, 


under  the  most  favorable  view  of  the  evi- 
dence. 

[2-4]  2-4.  The  rulings  made  In  headnotes  2, 
3,  and  4  require  no  elaboration.  There  was 
no  merit  in  any  of  the  other  grounds  of  the 
motion. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,,  absent  on  account 
of  sickness. 


(X*S  Qtu  6U) 
CHANCB  V.  SIMPKINS  et  aL    (No.  274.) 
(Supreme  Court  of  Georgia.    Feb.  16,  1917.) 

(Bylldbiu  by  the  Court.) 

1.  Affeal  and  Ebbob  9=39— Rbvikw — Otbes 
Reiiedy. 

Where  the  issues  of  a  case  are  submitted 
to  the  judge,  without  the  intervention  of  a  jury, 
for  his  decision  upon  all  matters  of  fact  and  of 
law,  and  he  renders  a  judgment  therein  in  term 
time,  the  losing  party  may  review  the  judg- 
ment either  by  a  direct  bill  of  exceptions  or  by 
a  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §§  25-33.] 

2.  Insdbakcj:  <8=»587— Lifb  Poucy— Benefi- 

CIABTY. 

The  naming  of  a  beneficiary  in  an  insurance 
policy  is  an  integral  part  of  the  contract,  and 
cannot  be  changed  without  a  compliance  with 
the  stipulations  in  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1469.] 

£>iTor  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Bill  of  interpleader  by  the  Metropolitan 
Life  Insurance  Company  against  Paul  T. 
(Thance,  administi-ator,  and  Ellen  Simpklns 
and  another.  There  was  a  judgment  for  tbe 
latter,  and  the  representative  defendant 
brings  error.    Reversed. 

Wm.  H.  Fleming  and  Paul  T.  Chance,  both 
of  Augusta,  for  plaintiff  in  error.  Geo.  T. 
Jackson  and  C.  Henry  &  R.  S.  Cohen,  all  of 
Augusta,  for  defendants  In  error. 

GILBERT,  J.  The  Metropolitan  Life  In- 
surance Company  Issued  two  policies  of  in- 
surance on  the  life  of  Mary  Collins.  Frances 
Collins  was  named  as  beneficiary  in  one  poli- 
cy, and  as  beneficiary  in  the  application  for 
the  other  policy.  The  death  of  the  benefi- 
ciary preceded  that  of  the  assured.  There 
being  conflicting  claims  for  tbe  payment  of 
tbe  amounts  due  under  the  policies,  the  in- 
surance company,  admitting  liability,  filed  a 
petition  to  require  all  tbe  claimants  to  in- 
terplead, and  for  direction  from  the  court  as 
to  whom  tbe  money  should  be  paid.  Paul  T. 
Chance,  administrator  of  Mary  Collins,  and  - 
Ellen  Slmpkins,  filed  their  Interventions;  the 
former  claiming  on  the  ground  that  the  ben- 
eficiary left  tbe  assured  as  her  only  heir. 
Ellen  SimpMns  claimed  on  the  groimd  that 
the  assured  had  appointed  her  as  the  "new 
beneficiary."  She  alleged  that  Frances  Col- 
lins was  the  oriirtmil  beneficiary  under  both 
policies,    and    obtained   judgment   based   on 
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these  allegations.  As  tbe  Insurance  company 
stood  ready  to  pay  either  claim,  according  to 
the  direction  of  the  court,  the  contest  was 
between  the  two  Interveners.  The  whole  case 
was  submitted  to  the  Judge,  without  the  In- 
tervention of  a  jury,  for  his  decision  upon 
all  matters  of  fact  and  of  law;  he  being 
"clothed  with  all  of  the  privileges,  rights, 
powers,  and  authority  that  ia  within  the 
province  of  a  Jury  and  Judge  in  determining 
civil  cases  at  law,"  etc.  The  court  rendered 
a  Judgment  In  favor  of  Ellen  Slmpkins. 
Chance,  administrator,  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  lie  ex- 
cepted. 

[1]  1.  The  defendant  in  error  insists  that 
the  remedy  of  the  plaintiff  in  error  was  by  a 
direct  bill  of  exceptions  to  the  findings  of  the 
court,  citing  liCSter  v.  Johnson,  64  Oa.  297, 
and  Moreland  v.  Stephens,  64  Ga.  2S9.  The 
difference  between  the  cases  dted  and  the 
instant  case  is  that  in  the  former  the  Judg- 
ments of  the  court  were  rendered  In  vaca- 
tion. In  the  case  now  under  consideration, 
the  Judgment  of  the  court  was  rendered  in 
term  time.  When  the  Judgment  is  rendered 
in  term  time,  the  losing  party  may  review  the 
ruling  either  by  a  direct  bill  of  exceptions 
or  by  a  motion  for  a  new  trial.  Crumbley  v. 
Brook,  136  Ga.  723,  70  S.  E.  655. 

[2]  2.  It  appears  from  the  facts  disclosed 
in  the  record  that  the  Intervener,  Slmpkins, 
together  with  one  Vaughn,  an  employ^  of  the 
Insurance  company,  made  an  effort  to  induce 
the  Insured,  during  her  last  illness,  to  exe- 
cute a  paper  of  some  character  for  the  pur- 
pose of  making  Ellen  Slmpkins  the  benefi- 
ciary. This  paper  was  sent  to  the  home  of- 
fice of  the  insurance  company  In  New  York, 
and,  without  assent  to  such  change,  was  re- 
turned to  the  Augusta  office  together  with 
an  inquiry  as  to  the  Insurable  interest  of  El- 
len Slmpkins.  This  paper  was  destroyed  by 
Vaughn,  and  it  Is  insisted  by  the  administra- 
tor of  Mary  Collins  that  the  procuring  of  the 
paper  above  mentioned  was  a  fraud  upon 
the  part  of  Vaughn  and  Ellen  Slmpkins,  and 
that  the  same  was  ineffectual '  and  did  not 
amount  In  law  to  a  change  of  beneficiary.  If 
in  fact  such  a  paper  was  ever  signed  by  the 
assured,  it  bad  no  legal  effect  The  terms 
of  both  policies  were  explicit,  and  there  was 
no  compliance  whatever  therewith.  The 
naming  of  a  beneficiary  in, an  insurance  poli- 
cy is  an  integral  part  of  the  contract,  and 
cannot  be  changed  without  a  compliance 
with  the  stipulations  in  the  policy.  There  is 
no  suggestion  that  the  insurance  company 
In  this  case  ever  consented  to  any  change  in 
the  terms  of  the  contract  made  with  the  in- 
sured. Thomas  v.  Metropolitan  life  Ins.  Co., 
144  Ga.  367,  87  S.  E.  303;  Royal  Arcanum  v. 
Riley,  143  Ga.  75,  84  S.  B.  428.  The  Judg- 
ment of  the  court,  therefore,  finding  in  favor 
of  Ellen  Slmpkins,  was  unauthorized. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


OM  Ol  an 
GEORGIA  CASUAI/TY  CO.  v.  PALMER. 
(Np.  297.) 
(Supreme  Court  of  Georgia.     March  1,  1917.) 

(Svllabiu  by  the  Court.) 

1.  Jtjdgmbnt  ®=>212— Rendition— Vaoatior. 

The  relief  granted  upon  prayers  contained 
in  the  answer  of  the  respondent  was  of  such  a 
character  that  It  could  not  be  granted  except 
after  final  hearing,  whldi  could  not  be  had  in 
vacation  except  upon  order  passed  in  term 
time.  Booth  v.  State,  131  Ga.  750,  63  S.  E. 
502. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  380.] 

2.  Banks  anu  Bankino  i9=»77(6)— Rkcmvms 
—Injunction — Tbbms— Ebbob. 

Under  the  facts  it  was  error  to  grant  the 
injunction,  upon  the  terms  stated  in  the  order. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  176.] 

Error  from  Superior  Court,  Crisp  Oonnty; 
W.  F.  George,  Judg& 

Suit  by  the  Georgia  Casualty  Company 
against  B.  H.  Palmer,  receiver  of  the  Farm- 
ers' State  Bank  of  Cordele,  in  which  the  de- 
fendant prayed  for  an  injunction.  Judg- 
ment for  plaintiff  on  condition  and  restrain- 
ing plaintiff  from  certain  acts,  and  the  plain- 
tiff brings  error.    Reversed. 

On  April  11,  1014,  the  Farmers'  State 
Bank  of  Cordele  (hereinafter  called  the  Cor- 
dele Bank)  made  and  delivered  Its  promis- 
sory note,  due  November  10,  1914,  to  the  Mu- 
tual Alliance  Trust  Company  of  New  Toit 
(hereinafter  called  the  Trust  Company),  for 
$5,000,  together  with  certain  collateral  notes 
given  to  secure  payment  of  the  principal 
debt  On  January  29,  1015,  the  Cordele 
Bank  gave  to  the  Macon  National  Bank 
(hereinafter  called  the  Macon  Bank),  for  a 
loan  its  promissory  note  for  $6,5(X),  due  00 
days  after  date.  This  was  also  secured  by 
certain  collateral  notes  described  in  the  mem- 
orandum attached  to  the  principal  note.  On 
March  1,  1915,  the  Cordele  Bank,  being  in- 
debted in  the  sum  of  $21,500  to  the  Georgia 
Casualty  CJompany  (hereinafter  called  the 
Casualty  Ck>mpany),  executed  its  written 
transfer  to  the  Casualty  Company  of  what- 
ever equities  the  bank  had  In  the  collateral 
notes  placed  with  the  Trust  Company  and 
the  Macon  Bank  to  secure  the  Indebtedness 
of  these  two  creditors.  No  delivery  was 
made,  as  the  collateral  was  in  the  posses- 
sion of  the  Trust  Company  and  the  Macon 
Bank.  On  March  17,  1915,  the  Cordele  Bank 
was  adjudged  insolvent  and  B.  H.  Palmer 
was  appointed  its  receiver.  He  qualified, 
and  has  continued  to  act  as  its  receiver  since 
that  time.  Subsequently  the  Macon  Bank 
paid  off  the  debt  owing  to  the  Trust  Com- 
pany and  took  a  transfer  of  the  $5,000  note 
given  by  the  Cordele  Bank  to  the  Trust 
Company.  The  Casualty  Company  stipulat- 
ed In  a  written  agreement  that  it  would  not 
only  repay  to  the  Macon  Bank  the  money 
thus  advanced,  provided  the  collections  from 
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tbe  collateral  obtained  did  not  reimburse  the 
said  bank  by  November  1, 1015,  but  also  that 
it  would  pay  tbe  $6,500  note  which  bad  been 
executed  by  the  Cordele  Bank  to  tbe  Macon 
Bank,   provided  tbe  collection  of  tbe  said 
collateral  bad  not  at  the  above  date  satis- 
fied this  note  also.     After  obtaining  possea- 
slon  of  all  of  the  collateral  hereinbefore  re- 
ferred to,  the  Macon  Bank  entered  Into  a 
written  agreement  with  B.  H.  Palmer,  as  re- 
ceiver of  the  Cordele  Bank,  whereby  he  be- 
came agent  of  the  bank  for  the  purpose  of 
collecting  these  collateral  notes.    This  agree- 
ment  was   approved   In    writing  by   M.    M. 
Eakes,  as  attorney  for  B.  H.  Palmer,  by  W. 
E.  Small,  88  president  of  the  Casualty  Com- 
pany, and  by  the  Judge  of  the  superior  court 
under    whose   order   Palmer  was   appointed 
and  was  acting  as  receiver.    In  a  receipt  for 
the  collateral  Palmer,  receiver  of  the  Cor- 
dele Bank,  stipulated  that  be  had  agreed  to 
collect  the  collateral  for  the  Macon  Bank, 
"as  Its  agent,  and  to  remit  the  proceeds  of 
all  paper  to  said  bank  as  collected,  and  to 
return  to  said  bank  all  papers  which  are 
uncollected  whenever  the  same  may  be  call- 
ed for  by  said  bank;  all  of  said  paper,  and 
the  proceeds  thereof  when  collected,  being 
held  in  trust  for  said  bank  by  the  under- 
slgned.**    Palmer  succeeded  In  collecting  but 
little  of  the  collateral.    Pursuant  to  the  con- 
tract the  Casualty  Company  had  to  pay  the 
Macon  Bank  the  balance  due  on  the  Trust 
Company  note  and  the  Macon   Bank  note. 
This  payment  was  made  on  January  15,  1916, 
and  amounted  to  $9,385.    About  November  1, 
1915,  the  Macon  Bank  requested  Palmer  to 
return  to  It  all  the  collateral.    He  returned 
a  part  of  it,  which  Is  now  In  the  possession 
of  the  Casualty  Company,  but  a  part  of  It 
he  did  not  return;  he  having  placed  it  In 
the  hands  of  an  attorney  for  the  purpose  ot 
salt.     Subseauently  the  part  which  Palmer 
had  not  returned  was  delivered  back  to  him 
by  the  attorney  who  held  it,  but  Palmer  re- 
fused to  deliver  it  to  the  Casualty  Company 
after  demand.    The  Casualty  Company  filed 
its  petition   to  the   Judge  of  tbe  superior 
court  of  Crisp  county,  and  prayed  that  the 
receiver  be  reauired  by  order  of  the  court 
to  deliver  to  petitioner  the  collateral  In  his 
bands,   received  by   him  under   the  circum- 
stances set  forth  above.     The  receiver  filed 
his  answer,   contesting   the  validity   of   the 
transfer  of  the  collateral   to  the  Casualty 
Company,  and  insisting  that  the  contract  of 
pledge  between  the  Cordele  Bank  and  tbe 
Trust  Company  and  that  between  the  Cor- 
dele Bank  and  the  Macon  Bank  should  be  de- 
clared nnll  and  void,  for  the  reason  that  it 
was  not  authorized  by  the  governing  board 
of  directors  of  the  Cordele  Bank  and  was 
made  without  legal  authority  on  the  part  of 
the  officer  making  the  same.    He  prayed  that 
the  contract  of  the  Cordele  Bank  made  and 
executed  to  the  Casualty  Company  on  March 


1,  1915.  purporting  to  create  a  second  pledge 
of  all  the  collateral  securities  previously 
placed,  as  above  stated,  with  the  Macon  Bank 
and  the  Trust  Company,  be  delivered  up  by 
the  Casualty  Company  and  be  canceled  as 
void,  that  the  receiver  be  confirmed  in  pos- 
session of  such  collateral  as  he  then  held, 
and  that  the  Casualty  Company  be  directed 
and  required  to  deliver  to  the  receiver  of 
the  Cordele  Bank  the  notes  and  choses  in  ac- 
tion which  it  then  held,  the  same  to  be  held 
by  the  receiver  as  a  part  of  the  assets  of  the 
Cordele  Bank.  The  receiver  also  prayed  for 
injunction  restraining  the  Casualty  Com- 
pany from  in  any  way  interfering  with  the 
receiver  in  the  handling  of  the  collateral ;  al- 
so for  injunction  restraining  the  Casualty 
Company  from  proceeding  with  the  enforce- 
ment of  its  claims.  At  the  interlocutory 
hearing  the  court  passed  an  order  directing 
the  receiver  to  pay  or  offer  to  pay  to  the 
Casualty  Company  the  amount  due  for  tbe 
original  claim  of  the  Trust  Company  and 
that  of  the  Macon  Bank,  conditioned,  how- 
ever, that  the  Casualty  Company  deliver  over 
to  the  receiver  all  tbe  collateral  previously 
hypothecated  as  described  above.  This  or- 
der also  ■  restrained  the  Casualty  Company 
from  collecting  any  of  the  notes  due  on  any 
such  collateral  and  from  selling  or  transfer- 
ring any  of  the  same,  and  from  In  any  way 
Interfering  with  the  receiver  of  the  COrdele 
Bank  in  his  administration  of  the  assets  ot 
the  defunct  banlc,  and  restrained  the  Casu- 
alty Company,  after  the  payment  or  <tfer  to 
pay  as  directed  in  the  order,  from  holding 
or  keeping  possession  of  any  of  the  said  de- 
scribed securities  or  funds  arising  therefrom. 
The  Casualty  Company  excepted  to  this  Judg- 
ment, insisting  that  it  was  error  to  impose 
the  conditions  set  forth  in  the  order  of  the 
court,  that  it  was  not  competent  for  the 
court  to  grant  such  an  order  at  an  interlocu- 
tory hearing,  and  that  it  was  entitled  to  un- 
conditional return  of  all  of  the  collateral  se- 
curities sought  to  be  recovered. 

P.  F.  Brock,  of  Macon,  for  plaintUT  in  4t- 
ror.  Mather  M.  Eakes,  of  Cordele,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 

(146  Qa.  594) 

PORTER  et  ux.  v.  McOAHET.     (No.  296.) 

(Supreme  Court  of  Georgia.     March  1,  1917.) 

(Syttaiua  ly  <^  Court,) 

1.  Habeas  Corpus  i8=>113(6,  10)— Appkal— 
Pbematube  Wbtt  of  Erbob. 
A  mother  filed  in  the  court  of  ordinary  a 
petition  for  the  writ  of  habeas  corpus  to  recov- 
er possession  of  her  child,  a  girl  12  years  of 
age.  The  respondents  claimed  a  right  to  the 
child  by  virtue  of  a  gift  from  her  mother,  set 
up  other  grounds  for  keeping  the  child,  and 
prayed  that  their  right  be  established  by  judg- 
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ment  of  the  court,  and  tbat  the  custody  be  per- 
manently awarded  to  them.  At  the  hearing  a 
jQ^gment  was  rendered  awarding  the  custody 
of  the  child  to  the  respondents  as  prayed. 
Without  excepting  to  this  judgment,  the  plain- 
tiff on  the  following  day  brought  a  similar  ac- 
tion against  the  same  respondents  before  the 
judge  of  the  superior  court.  The  respondents 
by  answer  set  up  the  judgment  of  the  ordinary 
in  bar,  and  by  separate  answer  the  original  de- 
tense  before  the  ordinary.  By  consent  both 
pleas  were  heard  together.  After  introduction 
of  evidence  by  both  sides,  the  judge  passed  an 
order  as  follows:  "Neta  Vemice  Skidmore  be- 
ing brought  before  the  court  upon  a  petition 
for  habeas  corpus  granted  at  the  instance  of 
Mrs.  Bessie  McCalley,  her  mother,  alleging  that 
said  child  was  in  the  custody  of  J.  F.  Porter 
and  his  wife,  Clara  Porter,  and  alleging  that 
said  child,  being  of  the  age  of  12  years,  was  il- 
legally detained  by  said  J.  F.  Porter  and  wife, 
Clara  Porter,  to  which  writ  said  defendants 
have  made  response  and  answer,  admitting  that 
the  said  Neta  Vemice  Skidmore  is  the  child  of 
the  said  Bessie  McCalley,  and  was  committed 
to  their  custody  by  her,  but  alleging  .that  the 
said  Bessie  M.  McCalley  is  not  a  fit  and  proper 
person  to  have  the  care  and  custody  and  train- 
ing of  said  child,  after  hearing  the  evidence 
offered  by  the  respective  parties  and  the  argu- 
ment of  counsel,  it  is  ordered,  considered,  and 
adjudged  that  the  supervision  and  control  of 
said  child  will  be  held  by  the  court  in  abey- 
ance; that  for  the  present  the  custody  of  said 
child  be  remanded  to  J.  F.  Porter  and  wife, 
Clara  Porter,  to  be  kept  by  them  until  the  last 
day  of  May,  1916,  at  which  time  the  public 
schools  will  close,  then  delivered  to  the  appli- 
cant, Bessie  M.  McCalley,  to  be  retained  by  her 
until  such  time  as  the  public  schools  in  Cobb 
county  shall  be  again  opened,  and  the  child 
shall  then  be  returned  to  the  said  J.  F.  Porter 
and  wife  and  kept  by  them  until  the  1st  day  of 
December,  1916,  at  which  time  the  court  will 
hear  evidence  as  to  the  continued  good  conduct 
and  evidences  of  reformation  upon  the  part  of 
the  mother,  and  will  then  provide  further  order 
for  the  custody  of  said  child ;  it  being  the  pur- 
pose of  the  court  that  in  the  event  satisfactory 
evidence  is  brought  to  the  court  to  show  that  its 
mother  had  permanently  reformed,  leading  a 
correct  life,  tne  custody  and  care  of  the  child 
shall  be  fully  restored  to  her.  Neither  party  is 
allowed  to  remove  the  child  beyond  the  limits  of 
the  state  of  Georgia,  and  any  removal  of  the 
child  beyond  the  limits  of  the  state  of  Georgia, 
except  by  express  leave  of  the  court,  shall  be 
considered  as  an  act  of  contempt  of  the  court 
and  render  the  parties  liable  to  punishment 
therefor.  Granted  this  the  29th  day  of  March, 
19l6."  The  respondents  excepted.  A  motion 
was  made  in  the  Supreme  Court  to  dismiss  the 
writ  of  error,  on  the  ground  that  the  judgment 
complained  of  was  not  final  and  the  case  was 
prematurely  brought  to  this  court. 

held,  properly  construed,  the  judgment  over- 
ruled the  plea  in  bar,  and  deprived  tiie  respond- 
ents, at  least  temporarily,  of  the  possession  of 
the  child,  and  gave  it  to  the  opposite  party. 
This  being  the  effect  of  the  judgment,  and  it 
having  been  rendered  in  a  habeas  corpus  pro- 
ceeding, the  writ  of  error  was  not  premature; 
and  accordingly  the  motion  to  dismiss  the  bill 
of  exceptions  is  denied.  Richards  v.  McHan, 
139  Ga.  37,  76  S.  a  382. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent.  Dig.  fg  108,  112.] 

2.  Habeas  Cobpus  <S=117(1)— Possession  oi' 
Child— Judgment  of  Coubt  of  Obdinabt 
— Conclusivenb;s8. 
The  judgment  of  the  court  of  ordinary,  un- 
til reversed  or  set  aside,  was  conclusive  on  the 
question  of  gift  of  the  child  to  the  respondents. 


and  upon  their  right  as  against  the  plaintiff  to 
its  possession,  and  as  to  their  fitness  to  have 
possession  of  the  child.  There  whs  no  evidence 
to  authorize  the  finding  that,  after  the  judg- 
ment by  the  ordinary,  any  change  arose  affect- 
ing the  welfare  of  the  child  or  the  circumstanc- 
es of  the  respondents,  as  illustrating  tlieir  fit- 
ness to  have  possession  of  the  child.  Kirk- 
land  V.  Canty,  122  Ga.  261,  50  S.  E.  90:  Bar- 
low v.  Barlow,  141  Ga.  535,  81  S.  E.  433,  52 
L.  R.  A.  (N.  S.)  688. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent.  Dig.  {  119.] 

3.  Habeas    Cobpus    ®=»85(1)— Custody    of 

INFA  NT— (PBA  CnCE— AlTIDA  V  ITS. 

"Where  the  writ  of  habeas  corpus  is  used  as 
a  means  of  determining  the  custody  of  an  in- 
fant, the  better  practice  is  to  hear  evidence 
viva  voce,  or  taken  by  deposition  or  interroga- 
tions, after  notice  and  with  opportunity  for 
cross-examination.  But  this  is  not  an  abso- 
lute and  inflexible  rule,  and  the  presiding  judge 
is  vested  with  discretion  as  to  admitting  affi- 
davits under  the  circumstances  of  a  particular 
case  which  render  it  necessary  or  proper." 
Robertson  v.  Heatb,  132  Ga.  310(2),  64  S.  E. 
73.  When  affidavits  are  permitted  to  be  used, 
they  should  be  executed  at  least  with  the  same 
formality  as  is  required  at  interlocutory  hear- 
ings for  injunction.  In  such  cases  afBdavits 
which  do  not,  upon  the  face  of  the  paper,  de- 
scribe the  case  in  which  they  are  intendcNl  to 
be  used,  are  not  admissible  in  evidence.  Hor- 
ton  V.  Fulton,  130  Ga.  466,  60  S.  B.  1059. 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  ${  77,  78.] 

4.  Custody  of  Child— Judgment. 

The  judge  erred  in  rendering  the  judgment 
upon  which  error  is  assigned. 

Hill,  J.,  dissenting. 

Error  from  Superior  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 

Habeas  corpus  by  B.  M.  McCalley  against 
J.  F.  Porter  and  wife  to  recover  possession  of 
a  child.  From  the  order  made,  the  defend- 
ants bring  error.    Reversed. 

N.  A.  Morris  and  Geo.  D.  Anderson,  botb 
of  Marietta,  for  plaintiffs  in  error.  J.  L. 
Anderson,  of  Atlanta,  for  defendant  In  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent, and  EHIiLk  3^  dlssoiting. 

a«  Oa.  G07) 
KNOWLES  et  al.  v.  KNOWLES  et  al. 
(No.  271.) 
(Supreme  Court  of  Georgia.     Feb.  16,  1917.) 

(Bvttaiut  by  the  Court.) 

PABTrnON    4=>107— PBOCEEOINOB— CONFIBICA- 

TION. 
Under  the  special  facts  of  the  case  the  court 
did  not  err  in  vacating  the  confirmation  of  the 
sale  of  the  land,  made  by  virtue  of  an  order  di- 
recting the  property  to  be  sold  in  the  partition 
proceeding  for  the  purpose  of  divitdon  between 
the  common  owners  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  «  362-374.] 

Error  from  Superior  Court,  Bartow  Comi- 
ty; A.  W.  Flte,  Judge. 

Petition  by  Mrs.  S.  E.  Knowles  and  others 
against  W.  A.  Knowles  and  another  for  par- 
tition.    There  was  a  Judgment   vacating   a 


«s»For  otber  cases  see  same  topic  and  KEY -NUMBER  In  all  Kej-Numbarad  Directs  fndliulMai' 
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judgment  oonfirmlng  a  prior  sale,  and  de- 
fendants bring  error.    Affirmed. 

Mrs.  S.  EX  Knowles,  Sarah  Louise  Waller, 
E.  D.  Jones,  Mary  Madison  Jones,  Minnie 
Knowles  Jones,  and  B.  X>.  Jones,  as  trustee 
for  the  last  two  named  parties,  gave  notice 
to  W.  A.  Knowles  and  Mrs.  Ella  Cunning- 
liam  that  they  would  apply  for  a  partition  of 
certain  realty  owned  by  them  as  tenants  in 
common.  Agreeably  to  the  notice  the  appli- 
cants filed  a  petition  in  the  superior  court 
alleelng  that  applicants  and  W.  A.  Knowles 
and  Mrs.  Cunningham  were  Joint  owners  and 
tenants  In  common  of  a  tract  of  land  lying  in 
the  county  of  Bartow,  as  follows: 

"All  of  lot  127  and  fractions  of  lots  128  and 
128  lying  northeast  of  the  Bauzitely  road,  and 
45  acres  more  or  less  of  lot  142,  and  12  acres 
more  or  less  of  lot'  130,  all  situated  in  the  Six- 
teenth district  of  said  county  of  Bartow,  con- 
taining 400  acres  more  or  less,  formerly  known 
as  the  Hanson  place,  now  known  as  the  Joshua 
Knowles  place. 

It  was  alleged  that  the  land  belonged  to 
Joshua  Knowles  at  the  time  of  his  death, 
March  27,  1885,  and  that  it  was  inherited  by 
his  widow,  S.  E.  Knowles  (who  elected  to 
take  a  child's  part),  and  his  three  children, 
W.  A.  Knowles,  Mrs.  E<Ua  Cunningham,  and 
Mrs.  Minnie  Knowles  Jones.  The  last  named 
in  March,  1902,  conveyed  to  a  trustee  for 
her  four  children,  Sarah  Louise  Waller,  E.  D. 
Jones,  Mary  Madison  Jones,  and  Minnie 
Knowles  Jones,  her  undivided  one-fourth  in- 
terest in  the  property.  On  June  17,  1912, 
commistdoners  were  appointed  by  the  court  to 
make  a  partition  of  the  premises.  On  July 
30,  1912,  the  commissioners  filed  a  report 
that  the  prcqperty  could  not  be  equitably  di- 
vided in  kind,'and  recommended  a  sale  there- 
of. On  January  16,  1913,  the  court  passed 
an  order  directing  the  land  to  be  sold  -for  the 
porpose  of  division,  and  appointed  three 
commissioners  to  conduct  the  sale.  On  Au- 
gust 27, 1913,  the  commissioners  appointed  to 
conduct  the  sale  of  the  land  made  a  report  to 
the  court  that  they  had  sold  the  land  after 
having  duly  advertised  it  to  Mrs.  A.  Waller 
(who  was  one  of  the  applicants  under  the 
name  of  Sarah  Louise  Waller)  for  the  sum 
of  $2,700;  and  on  September  8,  1913,  the 
court  passed  an  order  confirming  the  same  to 
Mrs.  Waller,  ordering  the  commissioners  to 
make  to  her  a  deed  to  the  land  upon  pay- 
ment of  the  purchase  price.  On  November 
3d  the  commissioners  made  a  report  to  the 
court  that  Mrs.  Waller  refused  to  comply 
with  her  bid,  and  prayed  for  further  direc- 
tkms;  and  on  November  6,  1013,  the  court 
passed  an  order  directing  the  commissioners 
to  sell  the.  land  at  the  risk  of  Mrs.  Waller. 
Thereafter,  on  July  31,  1915,  the  commission- 
ers submitted  a  further  report  reciting  their 
acts  and  doings  as  follows:  They  offered  the 
property  for  sale  on  the  first  Tuesday  in 
March,  1913,  and  Thompson  Hlles  was  the 
highest  and  best  bidder  for  the  sum  of  $3,- 
305.  He  refused  to  pay  the  amount  of  the 
bid,  because  the  description  of  the  property 


was  Incorrect  and  incomplete,  and  the  par- 
ties at  interest  agreed  that  the  property 
should  be  resold  by  correct  description,  and 
that  the  bidder  should  not  be  held  liable  cm 
his  bid.  Thereafter  the  commissioners  were 
furnished  by  the  attorney  of  W.  A.  Knowles 
with  what  purported  to  be  a  correct  descrip- 
tion of  the  property,  which  was  attached  to 
their  report,  and  in  accordance  with  the  direc- 
tion of  the  parties  the  land  was  readvertised 
for  sale  for  the  first  Tuesday  in  August, 
1913,  at  which  sale  Mrs.  A.  Waller  was  the 
highest  and  best  bidder  at  and  for  the  sum 
of  $2,700,  and  that  the  sale  was  confirmed  by 
order  of  court  on  September  8,  1913.  Mrs. 
Waller  refused  to  pay  the  purchase  price, 
and  on  November  6,  1913,  tlie  court  ordered 
a  resale  of  the  property  at  the  risk  of  Mrs. 
Waller.  The  commissioners  thereupon  read- 
vertised the  property  for  sale  on  the  first 
Tuesday  in  December,  1013,  and  it  was  sold 
at  the  risk  of  Mrs.  Waller  and  knocked  off 
to  W.  A.  Knowles  for  the  sum  of  $500;  The 
commissioners  demanded  of  Knowles  the  j>ur- 
chase  price,  and  he  refused  to  pay  It  The 
commissioners  set  out  the  expenses  to  which 
they  had  been  put,  and  prayed  such  order 
be  passed  as  to  Che  court  might  seem  proper. 
The  court  granted  a  rule  nisi  upon  this  re- 
port, flsing  a  hearing  for  September  11,  1915, 
which  was  continued  to  September  18,  1915. 
On  that  day  Mrs.  Cunningham  filed  objec- 
tions to  the  confirmation  of  the  last  sale,  on  ' 
the  ground  that  the  price  bid  for  the  proper- 
ty was  grossly  inadequate.  On  the  same  day 
the  applicants  for  partition  filed  an  equita- 
ble petition  in. aid  of  their  application  for 
partition,  alleging:  Commissioners  were  ap- 
pointed on  June  17,  1912,  to  partition  the 
land  as  described  in  their  application  and  as 
containing  400  acres.  By  virtue  of  certain 
orders  the  land  was  advertised  for  sale  ou 
the  first  Tuesday  in  March,  under  an  adver- 
tisement which  excepted  50  acres  of  land  pre- 
viously sold  by  Joshua  Knowles  to  Thomas 
Kitchens.  At  the  first  sale  the  land  was 
knocked  off  to  W.  A.  Knowles,  either  for  him- 
self or  for  some  responsible  principal,  for 
$3306.  Knowles  had  been  in  possession  of 
the  property  for  many  years  prior  to  the  sale, 
was  familiar  with  it,  and  furnished  the  de- 
scriptive boundaries,  with  which  he  was 
more  fully  acquainted  than  any  one  else  con- 
cerned in  the  suit  Knowles  and  his  princi- 
pal failed  to  comply  with  his  bid,  and  peti- 
tioners never  consented  to  their  release  from 
It.  Thereafter,  on  the  16th  day  of  January, 
1913,  the  commissioners  attempted  to  make  a 
sale  of  the  property  for  the  purpose  of  divi- 
sion among  the  heirs  at  law  of  Joshua 
Knowles,  and  advertised  the  property,  not 
as  described  in  the  application,  but  as  de- 
scribed in  Exhibit  A  attached  to  the  equita- 
ble petition,  which  description  was  different 
from  that  in  the  original  application  for 
partition;  and  a  sale  was  attempted  there- 
under on  the  first  Tuesday  in  August,  1913.  , 
The  commissioners  were  without^  auth{>riJjf)Q  [^ 
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from  the  court  to  sell  tbe  property  as  de- 
scribed in  Esbiblt  A,  and  that  the  court  was 
without  any  advice  or  suggestion  relative  to 
the  advisability  of  selling  the  land  as  so  de- 
scribed. At  the  sale  occurring  on  August  27, 
1913,  counsel  for  Sarah  Louise  Waller  bid 
the  sum  of  |2,700.  Petitioners  were  not  per- 
sonally present  at  the  sale ;  they  were  not  as 
familiar  as  W.  A.  Knowles  with  the  proper- 
ty; and  petitioner  Sarah  Louise  Waller  un- 
derstood that  in  tbe  sale  and  purchase  by 
her  she  would  get  title  to  nearly  400  acres 
of  land,  and  would  secure  title  to  all  the 
property  of  Joshua  Knowles  in  Bartow  coun- 
ty, and  that  W.  A.  Knowles  or  his  principal 
was  bound  by  his  former  bid  of  |3,305.  Up- 
on finding  that  the  property  had  not  been  so 
surveyed  as  to  give  accurately  the  number  of 
acres,  and  that  the  description  would  neces- 
sitate a  deed  consistent  therewith  which  de- 
scribed the  property  at  less  than  300  acres, 
and  upon  finding  that  W.  A.  Knowles  had 
refused  to  make  up  the  difference  between 
the  amount  of  his  bid,  and  upon  finding  that 
no  orders  had  been  taken  therein  giving  au- 
thority to  the  commissioners  to  sell  the  prop- 
erty as  described  In  Exhibit  A,  Mrs.  Waller 
failed  to  make  payment  of  the  amount  bid 
for  the  property  by  her  attorney.  The  sale 
on  the  first  Tuesday  In  August,  1913,  was 
void  for  the  reasons  above  stated.  On  No- 
vember 6,  1913,  an  order  appears  to  have 
been  taken  without  tbe  actual  knowledge  or 
consent  of  {)etltioner8  as  to  its  exact  terms 
and  conditions,  and  the-  commissioners  ad- 
vertised the  prt^erty  as  described  in  Ex- 
hibit A  for  sale  on  tbe  first  Tuesday  in  De- 
cember, 1913.  On  that  day,  and  prior  to  any 
bid  being  made  for  the  property  offered  by 
the  commissioners,  it  was  definitely  an- 
nounced that  Absalom  Waller  held  a  mort- 
gage for  $500  principal  upon  an  undivided 
half  of  the  property,  executed  by  S.  A. 
Knowles  and  Minnie  Knowles  Jones  on  Jan- 
uary 7,  1902,  and  that  tbe  note  secured  by 
the  mortgage  was  indorsed  by  W.  A.  Knowles, 
and  was  assigned  in  1903  to  Absalom  Waller. 
At  that  sale  Knowles  was  the  highest  bidder 
at  $600,  but  he  has  failed  to  pay  the  same 
or  any  part  thereof,  and  has  failed  to  make 
any  payment  whatever  on  the  mortgage. 
This  mortgage  has  never  been  foreclosed,  and 
is  a  first  and  superior  lien  on  an  undivided 
half  interest  in  the  land  therein  described. 
W.  A.  Knowles  for  many  years  has  been  us- 
ing the  property  of  the  estate  of  Joshua 
Knowles  for  tbe  purpose  of  cutting  and  sell- 
ing timber  and  pasturing  his  cattle  and 
sheep,  and  has  never  made  an  accounting 
for  the  rents  arising  therefrom;  and. In  equi- 
ty he  should  be  made  to  account  for  tbe 
rents,  issues,  and  profits.  It  was  prayed  that 
Knowles  and  his  principal  be  required  to 
comply  with  their  bid  of  $3,305,  and  accept 
the  deed  from  the  commissioners  to  the  ex- 
act property  described  in  the  original  appli- 
cation, subject  to  the  mortgage  held  by  Ab- 
salom Waller ;  that  the  sale  on  the  first  Tues- 


day in  August,  1913,  to  Mrs.  Sarab  Louise 
Waller  should  be  declared  null  and  void; 
that  if  for  any  reason  the  sale  to  Knowles 
in  March,  1913,  and  the  sale  to  Mrs.  Waller 
In  August,  1913,  be  declared  void,  tben 
Knowles  be  required  to  comply  with  his  bid 
at  tbe  sale  on  the  first  Tuesday  in  December, 
1913,  and  take  the  property  for  the  sum  of 
$600,  Incumbered  by  the  mortgage;  that, 
should  all  of  the  sales  be  declared  void,  Ab- 
salom Waller  be  made  a  party  and  be  re- 
quired to  bring  his  mortgage  into  court,  and 
the  sale  be  made  free  of  the  lien  of  the 
mortgage,  and  the  proceeds  be  distributed  as 
Justice  and  equity  to  all  the  parties  should 
require;  that  W.  A.  Knowles  be  required  to 
come  to  an  accounting  for  the  rents.  Issues, 
and  profits  received  from  the  land ;  that.  If 
necessary,  an  order  be  taken  requiring  Ab- 
salom Waller  to  set  up  In  this  litigation  his 
rights  under  the  mortgage,  showing  the  exact 
amount  due  thereon,  and  for  general  relief. 
W.  A.  Knowles  answered  the  petition;  and 
on  the  hearing  the  court  passed  the  foUowlug 
order: 

"The  above  case  coming  on  to  be  heard  on  pe- 
tition of  commissioners,  petition  herein  of  plau- 
tiSs,  and  the  answer  of  W.  A.  Knowles  and  of 
Mrs.  Cunningham,  it  is  ordered,  decreed,  and 
adjudged  that  all  former  sales  of  said  property 
referred  to  in  tbej>etition  herein,  and  the  orders 
coDfirming  or  ratifying  same,  are  hereby  vacat- 
ed and  declared  void  and  of  no  effect,  and  not 
binding  on  any  of  the  bidders  herein ;  that  the 
proDerty  described  in  Exhibit  A  of  the  petition 
of  S.  E.  Knowles  and  others,  filed  herein  on 
September  18,  1916,  b«  sold  by  the  commission- 
ers herein,  after  aavertising  the  same  through 
November  for  sale  for  cash  on  the  first  Tuesday 
in  December,  1916,  and  that  the  same  be  sold 
as  follows:  If  Absalom  Waller  shall  consent 
and  does  foreclose  his  mortgage  herein  before 
the  first  advertising  week  in  November,  then  the 
commissioners  shall  advertise  a  one  undivided 
half  interest  for  sale  free  from  an;  lien  or  in- 
cumbrance, and  also  advertise  the  other  ondi- 
vided  one-half  interest,  satisfy  aforesaid  fore- 
closed mortgage,  and  make  said  sales  separately. 
If  Absalom  Waller  does  not  foreclose  his  mort- 
gage herein,  then  said  commissioners  shall  ad- 
vertise a  one  undivided  half  interest  for  salo 
free  from  any  lien  or  incumbrance,  and  also  ad- 
vertise the  ouier  imdivided  one-half  interest  sub- 
ject to  the  mortgage  hdd  by  Absalom  Waller, 
and  make  said  sale  separately." 

Exception  to  this  judgment  and  decree 
was  taken  by  W.  A.  I^owles  and  Mrs.  Cun- 
ningham, on  the  ground  that  the  court  was 
without  power  to  vacate  tbe  judgment  con- 
firming the  sale  to  Mrs.  Waller. 

Dean  &  Dean,  L.  H.  Covington,  and  Graham 
Wright,  all  of  Rome,  and  Neel  &  Ned,  of 
CartcrsviUe,  for  plaintiffs  In  error.  C  C 
Plttman  and  J.  T.  Norrls,  both  of  Carters- 
vllle,  for  defendants  In  error. 


EVANS,  P.  J.  (after  stating  tbe  facts  as 
above).  The  exception  to  the  judgment  under 
review  is  limited  to  BO  much  thereof  as  va- 
cates the  confirmation  of  tbe  sale  of  the  land 
to  Mrs.  Waller,  and  our  ruling  will  be  con- 
fined to  that  question.  The  case  began  as 
a  statutory  proceeding Jt(\Ki£tUUp  land  be- 
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tween  common  owners,  by  virtue  of  CivU 
Ck)de  1910,  {  6358  et  seq.  A  aale  of  the  land 
was  authorized  by  the  court,  and  the  proper- 
ty offered  for  sale  by  the  commissioners 
was  bid  ofC  by  the  attorney  of  one  of  the 
applicants.  The  statute  (section  5366)  di- 
rects that  commissioners  conducting  the  sale 
shall  return  their  proceeding  to  the  same 
term  of  the  court  ordering  such  sale,  if  then 
in  session ;  otherwise  to  the  next  term.  The 
statute  provides  for  a  confirmation  of  the 
sale  before  It  becomes  binding  and  effective. 
Oswald  T.  Johnson,  140.Ga.  62,  78  S.  E.  333. 
An  order  .was  taken  confirming  this  sale, 
but  in  the  equitable  intervention  filed  in  the 
case  its  vacation  is  prayed  on  the  grounds 
that  the  parties  had  no  actual  notice  of  any 
application  for  the  confirmation;  that  the 
land  as  actually  sold  was  less  in  quantity, 
and  did  not  comport  in  description  with  the 
land  sought  to  be  partitioned  as  described  in 
the  order;  that  a  prior  sale  had  been  ig- 
nored by  the  commissioners;  that  the  com- 
missioners and  Interested  parties  had  waited 
for  two  years  before  offering  the  property 
for  resale  at  the  risk  of  this  purchaser ;  and 
that  It  appeared  at  the  last  effort  to  sell  the 
land  that  one  half  of  It  was  Incumbered,  etc. 
In  view  of  these  considerations,  we  do  not 
think  that  the  court  abused  his  discretion  in 
setting  aside  the  order  confirming  the  sale. 
The  case  had  assumed  such  complications 
that  it  Is  decidedly  to  the  best  Interests  of 
all  parties  concerned  that  a  future  sale  for 
the  division  of  the  property  should  not  be  in- 
volved with  the  intricacies  in  which  the  case 
seems  to  have  become  entangled. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 

(146  Oa.  CU) 

SMITH  et  aL  T.  DALTON  et  aL    <No.  807.) 

(Supreme  Court  of  Georgia.    March  18,  1917J 

(SyUdbut  hv  the  Court.) 

COTIBTS     «=>48(K1)  —  JuBisDicnoN— INJUNO- 
TTON — RXCEIVEB. 

James  M.  Smith,  a  resident  of  Oglethorpe 
county,  died  intestate,  without  leaving  a  widow 
or  parent  or  lineal  descendant.  He  was  engag- 
ed actively  in  business,  principally  in  farming, 
and  Ivtt  an  estate  consisting  of  real  and  per- 
sonal property  valued  in  the  aggregate  at  more 
than  $1,000,000,  none  of  which  was  located  in 
Habersham  county.  There  developed  several 
sets  of  adverse  claimants  to  the  estate,  each 
set  claiming  to  be  collateral  heirs  to  the  intes- 
tate, the  daims  being  based  on  different  con- 
tentions as  to  the  parentage  of  the  deceased. 
Certain  persons  alleging  themselves  to  be  cred- 
itors were,  upon  application,  appointed  by  the 
ordinary  of  Oglethorpe  comity  temporary  ad- 
ministrators. Some  of  the  same  persons,  alleg- 
ing themselves  to  have  been  selected  by  one  of 
the  classes  of  claimants  to  heirship,  applied  to 
the  ordinary  for  permanent  letters  of  iulminis- 
tr9tion.  Representatives  of  two  of  the  other 
dassea  of  claimants  to  heirship  filed  caveats 
to  such  appointment.  Representatives  to  a 
fourth  class  instituted  an  equitable  action  in 
the  0uperior  court  of  Habersham  county,  alleg- 
ing, among  other  things,  all  that  is  stated 
above;  fraud  on  the  part  of  the  temporary  ad- 


ministrators in  obtaining  their  appointment; 
mismanagement  of  the  estate  by  them ;  dis- 
qualification of  the  ordinary ;  impracticability, 
on  account  of  the  character  and  amount  of  the 
estate,  of  administering  it  through  the  instru- 
mentality of  administrators  in  the  court  of  or- 
dinary ;  avoidance  of  a  multiplicity  of  actions, 
and  advantage  to  all  persons  concerned  to  have 
the  several  claims  to  the  estate  settied  in  one 
action,  and  the  estate  administered  in  equity. 
It  was  pra:^ed  that  the  temporary  administra- 
tors be  enjoined  from  interfering  with  the  prop- 
erty of  the  estate;  that  the  applicants  for  per- 
manent letters  of  administration  and  the  dass 
of  claimants  who  nominated  them,  the  cavea- 
tors to  such  appointment,  and  the  ordinary  be 
enjoined  from  further  proceeding  in  the  mat- 
ter of  appointment  of  permanent  administra- 
tors; that  receivers  be  appointed  to  take  charge 
of  the  estate  and  administer  and  distribute  it 
in  accordance  with  orders  and  the  decree  of  the 
court;  and  that  all  of  the  several  classes  of 
daimants  be  made  parties.  On  the  contention 
that  the  action  was  in  the  nature  of  equitable 
partition,  and  in  order  to  get  jurisdiction  in 
Habersham  county,  it  was  alleged  that  some  of 
the  plaintiffs  and  certain  of  the  defendants  who 
filed  caveats  to  the  appointment  of  permanent 
administrators  in  the  court  of  ordinary  were 
residents  of  Habersham  connty.  There  were  no 
other  facts  relied  on  to  draw  the  venue  to  that 
county.  By  demurrer  and  plea,  objection  was 
duly  made,  among  other  things,  to  tiie  want  of 
jurisdiction  of  the  court.  On  the  interlocutory 
hearing,  the  judge  granted  injunction  and  ap- 
pointed receivers  as  prayed,  and  exception  was 
taken  to  this  judgment.    Held: 

The  jurisdiction  to  administer  on  the  estate 
was  in  Oglethorpe  county,  where  the  intestate 
resided  at  the  time  of  his  death.  The  fact  that 
certain  of  the  plaintiffs  alleged  to  be  heirs  of 
the  intestate,  and  some  of  the  defendants  who 
objected  to  the  appointment  of  administrators 
in  the  court  of  ordinary,  resided  in  Habersham 
connty,  was  insufficient  to  draw  to  that  county 
jurisdiction  to  enjoin  the  proceedings  in  the 
court  of  ordinary  of  Oglethorpe  county,  and  to 
administer  the  estate  in  equity. 

(a)  As  the  court  was  without  jurisdiction,  it 
was  erroneous  to  grant  an  injunction  and  ap- 
point a  receiver. 

(b)  Under  the  drcumstances.  it  is  unneces- 
sary to  deal  with  other  questions  involved  in 
this  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1270,  1271,  1274-1278.] 

Error  from  Superior  0>urt,  Habersham 
County;   J.  B.  Jones,  Judge. 

Action  between  L.  K.  Smith  and  others 
and  J.  T.  Dalton  and  others.  There  was  a 
judgment  for  the  latter,  and  the  former  bring 
error.     Reversed. 

Hamilton  McWhorter,  Horace  M.  Holden, 
and  Cobb,  Erwln  &  Rucker,  all  of  Athens, 
Sibley  ft  McWhorter  and  Paul  Brown,  all  of 
Lexington,  B.  F.  Nail,  and  Tye,  Peeples  ft 
Tye,  of  Atlanta,  for  plaintiffs  in  error.  W.  A. 
Cliarters  and  H.  H.  Perry,  both  of  Galnes- 
vUle,  W.  W.  Stark,  E.  C.  Stark,  W.  D. 
Martin,  G.  P.  Martin,  and  W.  A.  Stevenson, 
all  of  Commerce,  Davis  &  Davis,  of  Toccoa, 
and  J.  S.  James  ft  J.  R.  Bedgood,  of  Atlanta, 
for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  AH 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 
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HOSHOB  et  aL  ▼.  riTZPATRICK  et  aL 

FITZPATRIC5K  et  aL  t.  HOSHOR  «t  aL 

(No.  27T.) 

(Supremo  Court  of  Georgia.     FA.  24,  1917.) 

(ByUabut  ly  the  Court.) 

1.  Plbadikg   «=3311— Answke— CJonstbtjo- 

TION. 

The  allegations  bf  the  defendants'  answer 
on  the  subject  of  accord  and  satisfaction  are  to 
be  construed,  upon  demurrer,  in  connection  with 
the  recitals  of  certain  exhibits  attached  to  and 
made  a  part  of  the  answer.  When  the  whole 
answer  thus  constituted  is  considered,  it  is  in- 
sufficient to  set  up  accord  and  satisfaction  of 
any  of  the  matters  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Oent  Dig.  Si  54,  65,  118,  945.] 

2.  Bbtebence  @=al00(2)— Objkotiok  to  Audi- 
tor's Report. 

Objection  to  the  form  of  the  auditor's  re- 
port should  be  taken  advantage  of  by  motion 
to  recommit,  and  not  by  exceptions  of  law  to 
the  report.  Southern  Pine  Co.  v.  Dickey,  136 
Ga.  662.  71  S.  E.  1110. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  {  158.] 

3.  RuuNOs  ON  Evidence. 

The  rulings  on  evidence  to  whidi  excep- 
tions were  taken  by  plaintiffs  and  defendants 
present  no  novel  questions,  and  show  no  error. 

4.  EXECUIOBS  AXD  Administbatobs  <S=3€01— 
AcCOITNTINO  —  COMHISSIONB  —  COMPENBA- 
TION. 

In  the  Ovil  Code  1910,  §S  4062,  3892,  pro- 
vision is  made  for  an  admiuistrntor  or  executor 
to  diarge  "a  commission  of  two  aud  one-half  per 
cent,  on  all  sums  of  money  received"  on  ac- 
.count  of  the  estate,  except  monejr  loaned  and 
repaid  to  him;  and  a  like  commission  on  all 
sums  paid  out  by  him,  either  to  debts,  legacies, 
or  distributees.  By  Section  4065  it  is  provided 
that  no  commission  shall  be  paid  to  any  admin- 
istrator or  executor  for  delivery  of  any  property 
in  kind;  but  the  ordinary  may  allow  reason- 
able compensation  for  such  service,  not  exceed- 
ing 3  per  cent,  on  the  appraised  value."  Held, 
that  in  an  ■  equitable  suit  b^  legatees  against 
executors,  for  an  accounting,  it  is  competent  for 
the  executors  to  be  decreed  an  allowance  for 
commissions  to  which  they  would  be  entitled 
under  the  Code  section  first  mentioned,  and  also 
to  reasonable  compensation  to  which  they  might 
be  entitled  under  the  'section  last  mentioned,  not- 
withstanding no  application  has  been  allowed 
therefor  in  the  court  of  ordinary. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  f§  2072,  2140, 
2142-214a] 

5.  ExECiJTOBS  AtTD  Adhinistbatobs  4=3510(9) 
—  Extra  Compensation  —  Evidkncx  — 
Presumption  and  Burden  of  Proof. 

It  is  provided  in  the  Civil  Code  1910,  { 
4067,  that  "extra  compensation  ma^  be  allowed 
by  the  ordinary.  But  in  no  case  is  the  allow- 
ance of  extra  compensation  by  the  ordinary  con- 
clusive upon  the  parties  in  interest."  Beld 
that,  where  it  appears  that  the  ordinary  has 
formally  allowed  the  executors  extra  compensa- 
tion under  this  section  of  the  Code,  such  allow- 
ance being  within  the  jurisdiction  of  the  ordi- 
nary, it  will  be  presumed  that  he  had  before 
him  sufficient  evidence  upon  which  to  base  his 
order;  and  where,  in  an  equitable  proce«ling 
such  as  is  mentioned  in  the  preceding  note,  an 
order  of  this  character  is  attacked  as  being  un- 
authorized by  the  evidence,  the  burden  is  up- 


on the  party  attackltag  the  order  to  show  that 
the  allowance  was  improperly  made. 

[Ed.  Note.— For  other  cases,  see  Executon 
and  Administrators,  Cent.  Dig.  |  2250.1 

6.  Findings  of  Auditor— Appbovai.. 

Applying  the  principles  announced  in  the 
preceding  notes,  there  was  no  error  in  approv- 
ing the  findings  of  the  auditor  on  exceptions 
both  of  law  and  fact  relating  to  the  allowance  of 
commissions,  reasonable  erpeaaea,  and  extra 
compensation. 

7.  ExxcuTOBS  and  Administbatobs  €=»4S0, 
494  —  Suit  fob  Accounting  —  Charges 
Against  Executor. 

One  of  the  executors  was  a  partner  of  the 
testator  at  the  time  of  his  death,  and  amcmg  the 

Eroperties  of  the  partnership  were  certain  store- 
ouses  over  which  was  a  hotel  In  the  exercise 
of  his  discretion,  the  surviving  partner,  pending 
the  winding  up  of  the  partnership  affairs,  con- 
ducted the  hotel  at  a  loss.  There  was  evidence 
which  authorized  a  finding  that  the  hotel  busi- 
ness was  so  conducted  with  the  knowledge  and 
assent  of  the  legatees  who  were  the  plaintiffs. 
The  suit  for  an  accounting  had  reference  to  the 
partnership  property  as  well  as  the  general 
property  of  tne  testator;  Held,  that  there  was 
no  error,  under  the  circumstances,  in  refusing 
to  charge  the  executor  with  the  loss  accrued 
in  running  the  hotel,  or  in  allo>wing  the  surviving 
partner  a  reasonable  charge  for  services  in  con- 
ducting the  hotel 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  2084-2087.] 

8.  Assignments  of  Ebbob. 

None  of  the  assignments  of  error  in  either 
bill  of  exceptions  shows  cause  for  reversaL 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

Suit  by  Charlotte  Hosbor  and  others 
against  Lena  Fltzpatrick,  executrix,  and  oth- 
ers, for  an  accounting.  Judgment  allowing 
the  executrix  certain  commissions  and  com- 
pensation, etc.,  and  both  parties  take  excep- 
tions. Judgment  affirmed  on  each  bUl  of  ex- 
ceptions. 

Wm.  Wynne,  of  Washington,  Ga.,  and 
Saml.  H.  Sibley,  of  Union  Point,  for  plalntilEs 
in  error.  Callaway  &  Howard,  of  Augusta, 
and  W.  A  Slaton,  of  Washington,  Ga.,  for 
defendants  in  error. 

PER  OURIABt  Judgment  affirmed  on 
each  bill  of  exceptions.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent,  and  HII<K 
J.,  disquadifled. 

046  Qt.  e:.> 
CRAWFORD  &  ASHBY  ▼.  CARTER. 
(No.  278.) 
(Supreme  Court  of  Georgia.     Feb.  24,  19170 

(Sytlahu*  by  the  Court.) 

1.  Ejectment  «=»65— Actiono— Pbtitioit. 

"An  action  of  complaint  for  land  cannot  be 
dismissed  on  demurrer  to  the  abstract  of  title 
annexed  to  the  declaration.  The  object  of  the 
abstract  is  not  to  show  title  in  the  plaintiff  on 
the  face  of  the  pleadings,  but  only  to  give  no- 
tice of  what  wiU  be  relied  upon  at  the  triaL" 
Yonn  V.  Pittman,  82  Ga.  637,  9  S.  E.  667. 

[EW,  Notie.— For  other  cases,  see  EJjectment; 
Cent  Dig.  §{  166-174.] 
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2.  PuiADXRa  4=3307  —  Exhibits  —  Annexa- 
tion. 
In  a  suit  for  land  in  the  statutory  form  the 
petitioners  alleged  the  following:  Defendant  is 
in  possession  of  a  specified  tract  of  land  situ- 
ated in  the  county;  "petitioners  claim  title  to 
said  land,  being  seised  thereof  in  fee;"  "defend- 
ant refuses  to  deliver  said  land  to  petitioners, 
though  requested  to  do  so" — wherefore  they  pray 
process,  etc.  Attached  to  the  petition  is  an  ab- 
stract of  title  originating  in  1887,  and  by  mesne 
conveyances  extending  to  the  plaintiffs  in  1906. 
The  defendant  demurred  to  the  petition,  on  the 
ground  that  it  set  forth  no  cause  of  action,  and 
that  "the  abstract  of  title  attached  to  said  peti- 
tion fails  to  show  legal  title  in  plaintiffs  in 
said  case  in  such  way  as  to  authorize  the  plain- 
tiffs to  a  recovery  of  the  lot  of  land  involved, 
as  against  this  defendant  or  any  other  peirBon. 
Beli,  that  under  the  ruling  quoted  in  the  pre- 
ceding headnote,  the  court  erred  in  sustaining 
the  demurrer  and  dismissing  the  petition. 

(a)  The  abstract  of  title  was  not  made  a  part 
of  the  petition  by  being  incorporated  therein  or 
attadied  thereto  as  an  exhibit  and  made  a  part 
tiiereof,  and  hence  this  case  does  not  fall  within 
that  dass  of  cases  covered  by  the  rulings  in  the 
cases  of  Dngas  v.  Hanunond,  130  Ga.  87,  60 
S.  B.  26S<8),  and  Ohidsey  t.  Brookes,  130  Ga. 
218,  60  S.  E.  520. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  930-034.] 

3.  Appkal  and  Ebror  <&=»874(4)  —  Review  — 

QtTKSTIONS  PBESENTED. 

The  assignment  of  error  on  the  allorwance  of 
the  court,  over  objection  of  the  plaintiffs,  of  an 
amendment  to  the  defendant's  answer,  cannot  be 
considered,  since  the  action  of  the  court  in  sus- 
taining; the  demurrer  to  the  petition  left  no 
pleadings  in  the  case;  the  answer  being  a  plead- 
ing of  the  defendant  subject  to  bis  demurrer 
testing  the  sufficiency  of  plaintiff's  petition. 
See  Cttx  v.  Hardee,  135  Ga.  80,  68  S.  B.  982(3). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  {{  3535,  3537-3640.] 

SSrror  from  Superior  Court,  Gordon  Coun- 
ty;  A,  W.  Ffte,  Jndge. 

Action  between  Crawford  &  Ashby  and  S. 
M.  Carter.  There  was  a  judgment  for  the 
latter,  and  tbe  former  brings  error.  Re- 
versed. 

Starr  ft  Paachall,  of  Calhoun,  for  plaintiff 
in  error.  W.  0.  Martin,  of  Dalton,  and  J.  G. 
B.  Brwin,  Jr.,  of  Calhoun,  for  defendant  in 
error. 


PEXR  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent. 

(146  OS.  530) 

NATIONAL  BAUXITE  CO.  v.  REPUBLIO 
MIN.  &  MFG.  CO.  et  al  REPUBLIC  MIN. 
ft  MFG.  CO.  V.  NATIONAL  BAUXITE  CO. 
BRIJSSNIOK  T.  SAME.    (No.  281.) 

(Supreme  Court  of  Georgia.     Feb.  24,  1917.) 

(Syllabus  iy  the  Court.) 
1.  Pabtition  <@=>5— Pabol  Pabtition— StriTi. 

CTEWOT  OF  EVIDKNCB. 

There  was  no  error  in  overruling  the  ex- 
ceptions to  the  auditor's  finding  as  to  partition. 


under  parol  agreement,  of  certain  lands  In  con- 
troverey. 

[Ed.  Nott— For  other  cases,  see  Partition, 
Cent  Dig.  |g  13-17.] 

2.  Refebencb  ®s>10(K4)— Exceptions  to  Au- 
ditob's  Repobtv- Evidence. 

"An  exception  to  an  auditor's  report,  cmn- 
plaining  of  the  admission  of  evidence,  should 
set  forth  the  evidence  objected  to." 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  a  160,  161.] 

3.  Appeal  and  E)bbob  €=»1060(2)— Habuijiss 
Ebbob— Admission  or  Evidence. 

If  certain  evidence  which  was  admitted  over 
objection  was  immaterial,  as  insisted,  neverthe- 
less it  was  not  harmful  to  the  complaining  party 
and  was  not  cause  for  tbe  grant  of  a  new  trial 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4154.] 

Error  from  Superior  Court,  WilUnson 
County;  J.  B.  Park,  Judge. 

Suit  by  tbe  National  Bauxite  Company 
against  the  Republic  Mining  ft  Manufactur- 
ing Company  and  others.  From  a  judgment 
sustaining  certain  of  plaintlfTs  exceptions  to 
an  auditor's  findings  of  fact  and  law  and 
overruUng  other  exceptions  and  overruling 
the  defendants'  exceptions,  plaintiff  excepts 
and  brings  error,  and  defendants  file  a  cross- 
bill of  exceptions  and  bring  cross-error.  Af- 
firmed upon  plaintiff's  bill  of  exceptions,  and 
defendants'  cross-bills  of  exceptions  dis- 
missed. 

The  National  Bauxite  Company  brought 
suit  to  recover  a  one-fourth  undivided  Inter- 
est In  a  certain  tract  of  land,  and  mesne 
profits,  against  the  Republic  Mining  &  Man- 
ufacturing Company  and  R.  E.  Brlesnlck. 
The  case  Involved  also  an  accounting  be- 
tween tbe  parties,  and  was  referred,  under 
appropriate  orders,  to  an  auditor.  The  au- 
ditor, after  a  hearing,  made  and  filed  his  re- 
port containing  various  findings  upon  the 
questions  of  law  and  fact,  and  a  general  find- 
ing that  the  plaintiff  was  not  entitied  to  re- 
cover. The  auditor  found  in  regard  to  the 
titie  that  there  had  been  a  partition  of  lands, 
with  the  consent  of  the  life  tenant  In  posses- 
sion of  them,  between  the  four  children  of 
the  life  tenant;  that  each  of  the  children 
took  and  held  exclusively  the  parts  awarded 
to  them  in  severalty;  and  that  the  defend- 
ants acquired  title  to  the  land  in  controversy 
by  purchase  and  conveyance;  but,  if  they 
had  not  so  acquired  title,  that  they  had  ac- 
quired a  good  prescriptive  title  by  20  years' 
adverse  possession  of  tbe  lands.  The  plain- 
tiff and  tbe  defendants  filed  exceptions  to  the 
auditor's  findings  of  law  and  fact.  The  court 
sustained  certain  of  the  plaintiff's  exceptions 
and  overruled  others,  and  overruled  tbe  ex- 
ceptions filed  by  the  defendants.  Tbe  plain- 
tiff by  bill  of  exceptions  brought  tbe  case 
here  for  review.  Each  of  the  defendants  filed 
a  cross-bill  of  exceptions  to  bring  under  re- 
view the  rulings  adverse  to  them.  The  other 
material  facts  appear  in  the  opinion  of  the 
court. 
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Maddox  &  Doyal,  of  Borne,  and  John  S. 
Davis,  of  Irwlnton,  for  plaintiff  In  error. 
John  P.  Roes,  Dupont  Onerry,  and  L.  D. 
Moore,  all  of  Macon,  Courtland  Symmes,  of 
Brunswick,  and  Geo.  H.  Carswell,  of  Irwln- 
ton, for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
In  1872,  James  E.  Jackson  executed  a  deed 
to  his  sisters,  Harriet  B.  Jackson  and  Fal- 
tbey  C.  Hnnnlcntt,  conveying  to  them  land 
lot  164  in  the  Fourth  land  district  of  Wilkin- 
son county.  The  conveyance  to  Falthey  O. 
Hunnlcutt  created  a  life  estate  la  her,  and 
at  her  death  to  her  four  children,  Harriet, 
Walter,  Bufus  (J.  R.),  and  Dora.  The  land 
lot  was  divided  between  Harriet  B.  Jackson 
and  Falthey  C.  Hunnlcutt,  and  under  the  di- 
vision Harriet  B.  Jackson  took  possession  of 
the  southern  half  of  the  lot,  and  Falthey  C. 
Hunnlcutt  and  her  diildren  as  remainder- 
men took  as  their  part  the  northern  half; 
Falthey  Hunnlcutt  having  a  life  estate  there- 
in, with  remainder  over  to  diildren.  Both 
the  plaintiff  and  the  defendants  trace  their 
title  to  James  B.  Jackson  as  common  gran- 
tor. The  statement  as  to  division  of  lot  164 
is  taken  from  a  finding  of  the  auditor  not 
excepted  to. 

[1]  The  auditor  also  found  that  there  had 
been  a  parol  partition,  between  the  diildren 
of  Falthey  C.  Hunnlcutt,  of  the  northern  half 
of  lot  164,  which  Falthey  C.  Hunnlcutt  took 
in  the  division  between  herself  and  Harriet 
B.  Jackson,  which  partition  was  made  in  pur- 
suance of  a  parol  agreement  between  Fal- 
they C.  Hunnlcutt  and  her  children.  To  the 
finding  of  the  auditor  tliat  the  partition  and 
division  of  the  land  was  valid  and  vested  the 
four  children  of  Falthey  G.  Hunnlcutt  with 
title  to  the  separate  parcels  of  land  into 
which  the  northern  half  of  lot  164  was  divid- 
ed, the  plaintiff  excepted  and  says  tliat  it 
was  without  evidence  to  authorize  it  Tills 
exception  was  overruled  by  the  trial  Judge, 
and  we  think  it  was  properly  overruled.  We 
agree  with  the  finding  of  the  auditor  that: 

"While  there  was  some  evidence  that  at  cer- 
tain times  this  possession  [of  the  cfaUdren  of  the 
life  tenant]  was  permissive  on  the  part  of  the 
life  tenant,  the  preponderance  of  evidence  shows 
that  the  division  and  poasession  was  by  direc- 
tion and  consent  of  the  life  tenant  for  iho  par- 
poee  of  placing  the  title  lA  the  property  in  her 
several  diildren,  and  the  dinsion  was  ratified  by 
Dora  DanieL  a  minor,  at  the  time  of  the  divi- 
sion, after  she  arrived  at  majority." 

And  if  J.  R.  Hunnlcutt,  one  of  the  ci^dren, 
was  not  of  age  at  the  time  of  the  division  and 
partition  of  the  land  in  controversy,  the  un- 
controverted  evidence  shows  that  he  ratified, 
after  becoming  of  age,  the  division  that  was 
made  under  the  agreement  and  by  the  con- 
sent of  the  life  tenant 

[2]  Material  evidence  to  establish  the  fact 
of  the  division  an4  partition  of  the  northern 
half  of  lot  164,  as  set  forth  above,  was  given 
by  J.  R.  Hunnlcutt  who  was  a  witness  at  the 
hearing  before  the  auditor.    Relatively  to  the 


testimony  of  J.  R.  Hunnlcutt,  the  auditor 
noted  the  following  objection  to  evidence  of- 
fered by  defendant: 

"Objection  to.  and  motion  to  rule  out  every 
question  and  answer  of  witness  with  reference 
to  any  agrreement  to  partition  this  land,  on  the 
ground  that  he  has  sold  a  one-fourth  interest  in 
the  property  sued  for  to  the  plaindCFs,  and  is 
estopped  from  denying  his  own  title,  and  also 
every  question  and  answer  made  by  the  witness 
in  reference  to  any  statement  of  Falthey  Hunni- 
cutt,  on  the  ground  that  she  is  dead,  and  he  is 
incompetent  to  testify  and  is  estopped  from  tes- 
tifying to  anything  in  derogation  of  his  own 
title." 

To  this  ruling  the  plaintiff  excepted  aa  fol- 
lows: 

"Plaintiff  excepts  to  the  ruling  of  the  aaditor 
as  shown  on  page  7  of  his  report,  admitting  the 
testimony  of  J.  R.  Hunnlcutt  over  the  objec- 
tion of  plaintiff's  counsel  as  therein  set  forth, 
and  for  grounds  of  exception  says:  (a)  That 
the  said  J.  R.  Hunnlcutt  conveyed  to  the  plain- 
tiff. National  Bauxite  Oompany,  the  interest  in 
said  property  sued  for,  same  being  an  undivided 
one-fourth  interest  thermn,  and  that  he  is  estop- 
ped from  denying  his  own  title  to  the  property 
and  is  estopped  from  testifying  to  any  fact 
showing,  or  tending  to  show,  that  he  did  not 
own  the  property  at  the  time  lie  made  said  deed, 
(b)  That  he  is  estopped  from  testifying  to  any 
fact  or  any  action  whatever  in  derogation  of  hia 
own  title  to  the  property  conveyed  by  him  by 
warranty  deed,  to  the  plaintiff  in  this  case,  (c) 
For  the  evidence  pertinent  to  this  exception,  see 
the  auditor's  brief  of  evidence,  page  1,  showing 
the  deed  from  J.  R.  Hunnlcutt  and  wife  to  Na- 
tional Bauxite  Company,  dated  April  27,  100&, 
conveying  a  one-fourth  undivided  Interest  in  the 
75  acres  of  land  desoribed  in  the  petition;  and 
the  evidence  of  J.  B.  Hunnlcutt,  pages  39,  40, 
41,  and  42  of  the  auditor's  brief  of  evidence." 

This  exception  to  the  ruling  of  the  auditor 
upon  the  admission  of  evidence  is  incomplete 
and  insufficient.  The  exception  does  not  con- 
tain literally  or  In  substance  the  evidence  ot>- 
Jected  to,  and  it  is  not  suffldent  to  refer  tbis 
court  to  other  parts  of  the  record  to  ascotain 
what  the  evidence  was. 

"An  exception  to  an  anditor'a  report,  complain- 
ing of  the  admission  of  evidence,  shoald  set 
forth  the  evidence  objected  to."  GrifBn  v. 
Collins.  126  Ga.  166.  53  S.  E.  1004. 

"Assignments  of  error  based  on  the  ground 
that  an  auditor  improperly  overruled  objections 
urged  against  the  admission  of  evidence  cannot 
be  considered  unless  the  evidence  objected  to 
be  set  forth,  either  literally  or  in  substance,  in 
the  exceptions  filed  in  his  report"  Trentham  ▼. 
Bluthenthal  &  Bickart  118  Ga.  530,  45  8.  EI 
421(2). 

This  is  also  ruled  In  the  case  of  Rusk  v. 
HUl,  117  Ga.  722,  45  8.  B.  42. 

This  rule  applies,  of  course,  where  the  ad- 
mission of  evidence  over  objection  is  except- 
ed to  in  motions  for  new  trial,  and  scores  of 
cases  could  be  dted  lajrlng  down  the  rule  as 
applicable  to  grounds  of  a  motion  for  a  new 
trial.  There  is  no  reason  why  the  rule  should 
not  prevail  with  all  its  strictness  in  cases  of 
exceptions  to  the  admission  of  evidence  by  an 
auditor.  In  fact  there  is  reason  for  applying 
the  rule  more  stringently  there  than  in  ordi- 
nary cases,  liecause  the  record  of  cases  re- 
ferred to  auditors  are  generally  voluminous, 
and  it  would  place  an  Intolerable  burden  up- 
on this  court  to  compel  the  court  to  torn  from 
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one  part  ol  the  record  to  another  In  order  to 
render  an  exception  complete. 

What  we  have  said  In  reference  to  the  ex- 
ception to  the  admission  of  the  testimony  of 
J.  R.  Honnlcutt  applies  also  to  the  exceptions 
to  the  admission  of  the  testimony  of  several 
other  witnesses,  and  to  the  admission  of  a 
certain  a£Bdavlt  In  evidence  over  objection. 
There  was  no  attempt  at  all  to  set  forth  In 
the  exceptions,  either  literally  or  in  sub- 
stance, the  evidence  alleged  to  be  objection- 
able. 

[3]  If  the  deeds  conveying  certain  portions 
of  the  southern  half  of  lot  164  were  Immate- 
rial, as  Insisted  by  the  plaintiff  in  error,  be- 
cause they  do  not  embrace  any  of  the  lands 
In  controversy,  still  their  admission  In  evl* 
dence  did  not  hurt  the  plaintiff  In  error. 

The  exceptions  of  the  plaintiff  In  error  not 
siteciflcally  referred  to  are  without  merit. 

It  follows  from  what  Is  said  above  that  the 
Judgment  of  the  court  below  is  affirmed  upon 
the  main  bill  of  exceptions,  and  the  cross-bills 
of  exceptions  filed  by  the  defendants  will  be 
dismissed.  All  the  Justices  concur,  except 
FISH,  O.  J.,  absent 

(19  Ga.  App.  tun 

BROWN  T.  cm  OF  ATLANTA.    (No.  7936.) 

(Ooort  of  Appeals  of  Georgia,  Division  Na  1. 
March  13, 1917.) 

(ByUabiu  by  the  Court.) 

Conviction — Evidence. 

The  evidence  did  not  authorize  the  convic- 
tion of  the  defendant  in  the  recorder's  court. 
Accordingly,  the  superior  court  judge  erred  in 
overruling  tlie  certiorarL 

lurror  from  Superior  Court,  Fulton  County; 
Geo.  li.  Bell,  Judge. 

Pearl  Brown  was  convicted,  and  she  brings 
error.    Reversed. 

Morris  Maclcs,  Albert  Kemper,  and  Saml. 
A.  Massell,  all  of  Atlanta,  for  plaintiff  In  er- 
ror. J.  Ij.  Mayson  and  S.  D.  Hewlett,  both 
of  Atlanta,  for  defendant  in  error. 

I/UKB,  J.    Judgment  reversed. 

WADE,  C,  J.,  and  GEORGE,  J.,  concnr. 

(U  Ga.  App.  446) 

DENNIS  V.  STATE.    (No.  7923.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

March  13,  1917.) 

(ByUatm*  fty  the  Court.) 

1.  Cbiuiital  Law  <S=»564(2)— TbiaI/— Vktub— 

Proof. 
The  Constitation  of  the  state  requires  that 
all  criminal  cases  shall  be  tried  in  the  county 
in  which  the  crime  is  committed,  and  the  venue 
must  l>e  proved  beyond  a  reasonable  doubt. 
Murphy  v.  State,  121  Ga.  143.  48  S.  B.  900; 
Cooper  V.  State,  106  Ga.  119,  32  S.  E.  23; 
Smith  V.  State,  2  Ga.  &.w.  413,  68  S.  Hi.  649. 

rE}d.  Not& — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  1278.] 


2.  New  Tbial  vob  FACOtmB  to  Pbote  VENtTE. 
In  this  case  the  question  as  to  failure  to 
prove  venue  is  specifically  raised  in  the  motion 
for  a  new  trial,  as  provided  by  the  act  of  1911 
(Acts  1911,  p.  150),  and  is  argued  in  the  brief 
of  counsel  for  the  plaintiff  in  error;  and,  there 
being  in  the  brief  of  evidence  no  proof  of  venue, 
this  court  must  hold  that  the  trial  judge  erred 
in  overruling  the  motion  for  a  new  trial.  It 
is  unnecessary  to  pass  u(>on  the  other  assign- 
ments of  error.  Moye  v.  State,  66  Ga.  754; 
Wade  V.  State,  11  Ga.  App.  411.  76  S.  B.  494. 

Error  from  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 

Albert  Dennis  was  convicted,  and  he  brings 
error.    Reversed. 

A.  G.  Foster  and  E.  R.  Lambert,  both  of 
Madison,  for  plaintiff  In  error.  Doyle  Camp- 
bell, of  Monticello,  for  defendant  In  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concar. 


(19  Ga.  App.  473) 

JOHNSON  V.  HOLT.     (No.  7944.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

March  15,  1917.) 

(SylUihu*  iy  the  Court.) 

1.  JlrSTICES  OF  THE  PEACE  9=>126— JUDOUENT 

— AWK  S  DME  NT. 

A  justice  of  tile  peace  has  the  power  to 
amend  a  judgment  rendered  by  tiimself,  where 
the  amendment  is  in  a  mere  matter  of  form;  and 
tliis  may  be  done  at  a  term  of  court  sabeequent 
to  the  trial  term.  N.,  O.  &  St  L.  Ry.  v.  Brown, 
3  Ga.  App.  561,  60  S.  E.  319(3),  565;  Elliott 
v.  Wilks,  16  Ga.  App.  466,  85  S.  E.  679:  Bell 
V.  Bowdoin,  100  Ga.  209,  34  S.  E.  339;  Rucker 
V.  Williams,  129  Ga.  S28,  60  S.  E.  156. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  !$  400,  464.] 

2w  JuDouENT  OF  JuancB  OF  THE  Peace  — 
Amendment. 
The  amendment  to  the  Judgment  by  the  ju»- 
tice  of  the  peace  in  the  instant  case  was  as  to 
a  matter  of  form,  and  the  court  did  not  err  in 
overruling  tlie  certiorari. 

Error  from  Superior  Court,  Fayette  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  W.  D.  Johnson  and  W.  H. 
Holt  Judgment  for  the  latter,  and  the  for- 
mer brings  error.   Affinhed. 

J.  W.  Culpepper,  of  Fayettevllle,  for  plain- 
tiff in  error.  W.  B.  HoUingswortli,  of  Fay- 
ettevllle, for  defendant  in  error. 

LUKE],  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE,  J.,  concur. 


a»  Ga.  App.  481) 
ROWLAND  ▼.  DEVON  MFG.  <X).    (Na  7675.) 
(Court  of  Appeals  of  Georgia,  Division  Na  1. 
Mardi  16, 1917.) 

(Byllahu*  fiy  the  Court.) 

Petition  fob  Cbbtiobabi. 

The  jury  was  authorized  to  find  that  th« 
contract  sued  upon  was  not  based  upon  a  gam- 
bling, immoral,  or  illegal  consideration,  and  th« 
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jndge  of  the  superior  conrt  did  not  eir  in  oyeav 
mling  the  petition  for  certiorari. 

Error  from  Superior  Court,  Floyd  Ck>unt7; 
Moses  Wright,  Judge. 

Action  between  J.  W.  Rowland  and  the 
'Devon  Manufacturing  Company.  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

Harris  &  Harris,  of  Rome,  for  plaintUF  in 
error.  Sharp  &  Sharp,  of  Rome,  for  defend- 
ant In  error. 

WADE,  0.  J.   Jndgment  afRrmed.  ^ 

GEORGE  and  LUKE,  JJ.,  concur. 


(U  Ga.  App.  4S4) 
ROGERS  et  al.  ▼.  SWORD.     (No.  7925.) 

(Conrt  of  Appeals  of  Georgia,  Divisioa  Na  2. 
March  16, 1917.) 

(SyVdbua  by  the  Court.) 

1.  Appeal  and  Ebbor  «=>592(2)  —  Rboobd— 

BBIK7  of  EvIDENCB— AmBMANCE. 

It  does  not  appear,  either  from  the  transcript 
of  the  record  or  by  a  recital  in  the  bill  of  eX' 
ceptiona,  that  the  brief  of  the  evidence  has  ever 
been  approved  by  the  trial  judge,  and,  there  be- 
ing no  suggestion  that  there  is  such  an  approved 
brief  on  me  in  the  office  of  the  clerk  of  the  trial 
court,  and  that  which  purports  to  be  a  brief 
of  tlie  evidence  in  the  case,  sent  up  with  the 
record,  not  being  approved  or  authenticated  in 
any  way  by  the  trial  judge,  and  there  being  no 
astdgnment  of  error  which  can  be  determined 
without  a  consideration  of  the  evidence  in  the 
case,  no  reversal  of  the  Judgment  of  the  court 
bdow  is  legally  possible,  and  it  must,  accord- 
insly,  be  affirmed.  Morrison  v.  Dodge,  94  Ga. 
730,  20  S.  E.  422  ■  Mayor  and  Council  of  Way- 
cross  V.  Neal,  94  Ga.  731, 19  S.  E.  758 ;  Ingram 
V.  Clarke,  96  Ga.  777,  22  S.  B.  834;  Kirby  v. 
lippincott,  98  Ga.  426,  25  S.  E.  267;  Moss 
V.  Birch,  102  Ga,  656,  28  S.  E.  623;  Sayer  v. 
Brown,  119  Ga.  BS9,  48  S.  E.  649:  Douglas 
County  V.  Sayer,  119  Ga.  B51,  46  S.  B.  654; 
Price  V.  Price,  122  Ga.  321,  50  S.  E.  91 ;  Haw- 
kins V.  Tanner„129  Ga.  497,  59  S.  E.  225. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2620,  3126.] 

2.  Akenduknt  to  Motion  fob  New  Tbiait— 
Appboval. 

Moreover,  it  fails  to  appear,  dther  from  the 
bill  of  exceptions  or  from  the  record,  that  the 
trial  judge  approved  any  of  the  grounds  of  the 
amendment  to  the  motion  for  a  new  trial,  or  the 
purported  charge  of  the  court,  sent  up  with  the 
record. 

E>rror  from  City  Ck>nrt  of  NashTllle;  O.  A. 
Christian,  Judge. 

Action  between  Bffie  Rogers  and  others 
and  T.  J.  Sword.  Judgment  for  the  latter, 
and  the  former  bring  error.    Affirmed. 

Hendricks,  Mills  ft  Hendricks,  of  Nashville, 
for  plaintiffs  In  error.  Jos.  A..  Alexander,  at 
Nashville,  for  defendant  In  error. 

BROYLES.  P.  J.    Judgment  affirmed. 

JBNKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 


(U  Ga.  App.  480 

DBISCOLL  et  al  t.  REDWINB  BROS. 

(No.  7889.) 

(Court  of  Appeals  of  Georgia,  DivUim  No.  1. 

March  16,  1917.) 

(Syllahus  ly  the  Court.) 

1.  Justices  of  the  Peace  <S=»71— Place  o» 
HoLDTNQ  CouBT—JuDaicENT— Notice. 

The  place  of  holding  a  justice's  court  cannot 
be  changed  otherwise  than  by  giving  a  duly 
published  norice  of  the  proposed  change  of  loca- 
tion aa  required  by  law,  and  a  judgment  render- 
ed at  any  other  place  than  that  fixed  by  law  is 
void.  Hilson  v.  Kitchens,  107  Ga.  230,  33  S.  E. 
71,  73  Am.  St  Rep.  119;  Carter  v.  Atkinson, 
12  Ga.  App.  890,  77  S.  E.  870. 

(a)  From  the  magistrate's  answer,  it  appears 
that  the  judgment  in  question  was  rendered  at 
the  place  fixed  by  law,  and  that  this  had  been 
the  'regular  place"  of  holding  the  justice's  conrt 
for  this  district  for  the  past  18  or  20  years. 
The  case  is  not  altered  by  the  fact  that  tha 
justice's  court  for  the  district  had  been  previ- 
ously held  at  a  place  other  than  that  legally 
fixed  as  the  place  of  holding  that  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  gj  232,  233.] 

2.  OVERRULINO   CEBTIOBABI. 

The  judge  of  the  superior  court  did  not  err  in 
overruling  the  certiorari. 

Error  from  Superior  Court,  Fayette  Coun- 
ty;  W.  B.  H.  Searcy,  Jr.,  Judge. 

Action  between  John  Driscoll  and  others, 
and  Redwine  Brothers.  Judgment  for  the 
latter,  and  the  former  bring  error.    Affirmed. 

W.  B.  Holllngsworth,  of  Fayettevllle,  for 
plaintiffs  in  error.  J.  W.  CTulpepper,  of  Fay- 
etteville,  for  defendant  in  error. 

WADE,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUEB,  JJ.,  concur. 

CU  G«.  App.  441) 
STUCKEY  T.  STATE.     (No.  7880.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  13, 1917.) 

(SyUabut  hy  the  Court.) 

1.  Master  and  Servant  ®=»67— Prattdulent 
Breach  of  Contbaot—Pboop— Statute. 

Where  one  is  indicted  tmder  section  715  of 
the  Penal  Code  of  1910,  it  is  incumbent  on  the 
state  to  prove  the  contract  as  alleged,  and  to 
prove  such  a  state  of  facts  as  will  authorize 
the  jury  to  find  that  at  the  time  he  procured 
the  thing  of  value  upon  the  contract  he  did  not 
intend  to  perform  the  services  whi(A  be  con- 
tracted to  perform,  but  then  and  there  had  the 
intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  75.] 

2.  Former  Decisions. 

This  case  is  controlled  by  the  deciskms  in 
the  cnses  of  Taylor  y.  State,  124  Ga.  798,  53  S. 
E.  320:  Green  v.  State,  6  Ga.  App.  324,  64  S. 
E.  1121;  Johnson  v.  State,  125  Ga.  243.  64  S. 
E.  184 :  Durham  v.  State,  17  Ga.  App.  810.  88 
S.  B.  594. 

3.  Motion  fob  New  Trial. 

The  evidence  did  not  authorize  the  verdict 
of  ^lilty,  and  the  court  erred  in  overruling  the 
motion  for  new  trial. 
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E^rror  from  Olty  Ooort  ot  DabUn;  J.  B. 

Hicks,  Jndge. 

David  Stnckey  was  convicted  of  procnrlng 
money  on  a  contract  for  service  fraudulently, 
and  he  brings  error.    Reversed. 

J.  S.  Adams,  of  Dublin,  for  plaintiff  In  er- 
ror.   S.  P.  New,  Sol.,  of  Dublin,  for  the  State. 

LUKB,  J.    Judgment  reversed. 

WADE,  C.  X,  and  GBOBOE,  J.,  concur. 

(U  Oa.  App.  401) 

COOK  V.  McMUHRIA     (No.  TTW.) 

(Conrt  of  Appeals  of  Georgia,  Division  Na  2. 

March  16,  1917.) 

(ByUahut  ly  the  Court.) 

1.  Afpkai.  'and  Ebbob  €=»1003  —  Rkvisw  — 

COUKT  OF   APPKAI;9— WMGHT   OF  EVIDKNCT. 

"This  court  by  the  constitutional  amend- 
ment creating  it  is  limited  in  jurisdiction  to  the 
correction  of  errors  of  law  alone,  and  therefore 
has  no  power  to  grant  a  new  trial  on  the  ground 
that  the  verdict  is  strongly  contrary  to  the 
weight  of  the  evidence,  if  ftere  is  any  evidence 
at  all  to  support  it."  Edge  v.  Thomas,  9  6a. 
App.  669,  71  S.  E.  875. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3938-3943.] 

2.  Vehsict— Cebtiobabi. 

No  other  error  being  complained  of  in  the 
instant  case,  and  there  being  some  evidence  to 
support  the  vordict,  the  trial  Judge  did  not  err 
is  refusing  to  sanction  the  ceraorarL 

Error  from  Superior  Court,  Miller  County ; 
W.  C.  Worrlll,  Judge. 

Action  between  J.  P.  Cook  and  A.  6.  Mc- 
Morrla.  iJudgm«it  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

BllUe  B.  Bush,  of  Colquitt,  for  plaintiff  in 
error.  P.  -D.  Bidi,  of  Colquitt,  for  defendant 
In  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTIiES,  P.  J.,  and  JENKINS,  J.,  con- 
enr. 

(19  Oa.  App.  478) 

MIDDLBTON  v.  JOHNSON.    (Na  7769.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1917.) 

(ByUalvt  ly  the  Court.) 

1.  GABinsHiiENT  €=3246— DiBso]:.viira  Jin>Q- 
MXKT  ON  Bono— REqmsiTEs. 

Before  judgment  can  be  rendered  upon  a 
bond  dissolving  a  garnishment,  two  prior  judg- 
ments are  necessary,  first,  a  judgment  in  the 
main  action,  and  then  a  judgment  declaring  the 
money  or  property  subject.  National  Surety 
Co.  V.  Medlock,  2  Ga.  App.  669,  58  S.  B.  1131. 
[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  {  464.] 

2.  Gabnibhhent       «=»246  — Bonds  — Juna- 

IfENT. 

After  the  two  judgments  referred  to  in  the 
preceding  headnote  are  obtained,  the  plaintiff 
may  enter  up  judgment  against  the  principal 
and  the  snre^  on  the  bond  to  dissolve  the  ^ar- 
nidtiment,  as  judgment  may  be  entered  against 
sureties  on  bail;  and  while  the  judgment  may 
be  flsainst  the  principal  and  the  surety  jointly 


and  severally,  yet  "V  seeond  judgment  against 
the  principal  can  add  nothing  wiiatever  to  the 
strength  of  plsintifFs  position,  for  at  the  very 
time  he  seeks  to  enter  jadgmrait  on  the  bond 
he  actually  has  the  principal's  property  bound 
by  as  efficacious  a  judgment  lien  as  be  could 
possibly  obtain."  Maddox  v.  American  Trust 
&  Bkg.  Co.,  109  Oa.  789,  35  S.  a  165,  Civ. 
Code  1910,  SS  5280,  5937. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  (  464.J 

3.  Tbovkr  and  Convebsioh  4s>31  —  Subbtt 
ON  Bond — Liabiutt. 

"It  is  too  well  settled  now  to  admit  of  any 
discussion  that  a  surety  on  an  eventual  condem- 
nation— money  bond  in  an  action  of  trover  is 
bound  by  the  judgment  against  his  principal, 
and  win  not  be  heard  after  judgment  to  raise 
any  question  which  could  have  been  raised  by 
his  principal  before  judgment."  Waldrop  v. 
Wolff  &  Happ.,  114  Ga.  620.  40  S.  E.  830.  The 
record  in  this  case  shows  that  the  alleged  pay- 
ments for  which  the  plaintiff  in  error  dajma  his 
principal  should  be  given  credit  were  made  be- 
fore toe  judgment  was  rendered  against  Um. 
Craig  V.  Herring  &  Turner,  80  Ga.  700,  6  S,  E. 
283 ;  Jackson  v.  Gnilmartin  &  Co.,  61  Ga.  644. 
[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {{  184,  185.] 

4.  Affidavit  of  Iixeoautt — Devubbeb. 

The  trial  judge  did  not  err  in  sustaining 
the  demurrer  to  the  affidavit  of  illegality  and 
dismissing  the  affidavit. 

Error  from  (Tity  Court  of  Bazley;  A.  V. 
Sellers,  Judge. 

Proceedings  in  execution  by  M.  B.  John 
son  against  F.  P.  Middleton.  Judgment  foi 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  W.  Bennett,  of  Bazley,  for  plaintiff  in 
error.  D.  M.  Parker,  of  Way  cross,  for  de- 
fendant in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 


(U  Oa.  App.  4E1> 
BAKER  V.  STATE.    (No.  8029.) 
(Court  of  Appeals  of  Georgia.    Division  No.  1. 
March  13,  1917.) 

(Svllabut  iy  the  Court.) 

1.  Cbiuinal  LdW  <S=>S15(5) — Offenses— Pos- 
session—Knowledge. 
The.  accused  was  convicted  under  a  count  in 
the  accusation  charging  that  he  did,  in  the  coun- 
ty of  Chatham,  on  the  29th  day  of  August,  1916, 
unlawfully  have  in  his  possession  at  one  time 
more  than  two  quarts  of  spirituous  liquors.  He 
contended  that  be  was  employed  to  bring  a  boat 
from  Jacksonville,  Fla.,  to  some  point  in  the 
state  of  South  Carolina,  and  stopped  at  Savan- 
nah, Ga.,  for  certain  supplies ;  and  that  he  had 
no  knowledge  of  the  contents  of  certain  boxes 
on  board,  which  were  in  fact  filled  with  whidky. 
The  court  charged  the  jury  as  follows:  "If  you 
find  from  this  evidence,  if  evidence  has  been  ad- 
duced, tbat  there  was  a  craft  moored  in  this 
harbor,  and  that  this  craft  or  vessel  contained 
a  quantity,  of  liquor,  and  the  defendant  was  in 
charge  of  said  vessel,  he  would  be  guilty  under 
the  law."  On  a  request  of  the  foreman  of  the 
jury  to  "read  over  about  the  boat  being  moor- 
ed, the  court  charged  as  follows:  "I  ctMXg* 
you  that  if  you  find  that  there  has  been  en- 
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dence  in  thia  case  that  a  craft,  or  boat,  or  Teasel, 
was  moored  in  this  harbor  on  or  about  the 
date  charged  in  the  accusation— that  if  there 
was  a  craft,  boat,  or  vessel  moored  in  this  har- 
bor in  this  state  and  county,  and  that  it  contain- 
ed a  quantity  of  liquor,  and  that  the  defendant 
was  in  charge  of  such  vessel,  then  he  would  be 
guilty  as  charged."  Held,  the  foregoing  instruc- 
tions were  error,  and  require  a  new  trial  of  the 
case.  They  ignored  altogether  the  contention 
of  the  defendant  that  he  had  no  knowledge  of 
the  contents  of  the  boxes;  and  the  court  no- 
where in  the  charge  instructed  the  jur;p  that  if 
they  believed  the  defendant's  contention,  and 
found  that  he  did  not  know  that  the  whisky 
was  on  board  the  boat,  they  could  not  convict 
him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1966.] 

2.  Assignments  or  Ebrob. 

Discussion  of  the  other  assignments  of  er- 
ror is  unnecessary,  since  the  errors  complained 
of  are  not  likely  to  occur  on  another  triaL 

Error  from  City  Ck>iut  of  Savannali;  John 
Ronrke,  Jr.,  Judge. 

C.  A.  Baker  was  convicted  of  unlawfully 
having  in  his  possession  at  one  time  more 
than  two  quarts  of  spirituous  liquors,  and  be 
brings  error.    Reversed. 

Oliver  ft  Oliver,  of  Savannah,  for  plaintiff 
in  error.  Walter  C.  Hartrldge,  SoL  Gen.,  of 
Savannali,  for  the  State. 

GEORGE,  J.    Judgment  reversed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


(19  Oa.  App.  4Si) 

QUINN  V.  NEAIi  et  aL    (No.  7774.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  16, 1017.) 

(ByUaluM  by  the  Court.) 

Masikb  and  Skbvant  «='332(1)— Irjuby  to 
Thibd  Persons  —  Operation  or  Atrroiio- 
BUiBS— Action  roK  Injury— Nonsoit—Evi- 

DENCB.  ■ 
Hie  court  did  not  err  in  awarding  a  nonsuit. 
Though  agency  may  sometimes  be  implied  from 
circumstances  in  proof  (Griffin  v.  Russell,  144 
Ga.  276,  87  S.  E.  10),  there  was  nothing  to 
show  that  the  automobUe  that  inflicted  the  in- 
jury for  whidi  the  plaintiCC  sued,  and  that  was 
driven  by  the  unaiccompanied  minor  daughter 
of  one  defendant  (the  father  of  the  other  de- 
fendant, the  owner  of  the  car),  was  being  oper- 
ated with  the  knowledge  or  consent  of  either  de- 
fendant; nor  did  it  appear  from  the  evidence 
that  the  automobile  was  in  fact  being  used  on 
the  particular  occasion  in  canning  on  or  aid- 
ing the  business  of  either  or  both  of  the  de- 
fendants. There  was  testimony  of  admissions 
made  by  the  father  that  his  daughter  "had  been 
in  the  habit  of  driving  down  to  his  office  at 
lunch  time  and  taking  him  home  in  the  car," 
but  how  often  or  how  long  this  habit  had  been 
indulged  in  does  not  appear,  nor  does  it  appear 
that  the  owner  of  the  car  ever  knew  of  its  use 
by  his  sister  on  this  or  any  other  occasion,  for 
this  or  any  other  purpose;  and  from  the  evi- 
dence it  may  only  be  surmised  that  she  was  on 
the  way  to  the  place  of  business  occupied  by  her 
father  and  broAer  at  the  time  of  the  accident, 
and,  if  so,  that  she  was  perhaps  driving  in  that 
direction  for  the  purpose  and  with  the  inten- 
tion of  conveying  her  father  to  lunch,  since  it 
is  not  disclosed  by  any  nndenied  allegation  in 
the  plaintiff's  petition,  or  by  any  evidence  in 


his  behalf,  even  at  what  hour  In  tiie  day  th« 
accident  occurred,  or  to  what  place  or_  for 
what  purpose  the  automobile  was  oeing  driven. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Wg.  i  1274.] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Raid,  Judge. 

Action  by  E.  T.  Qulnn  against  W.  A.  Neal, 
Sr.,  and  others.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Affirmed. 

D.  K.  Johnston  and  M.  Herzberg,  both  of 
Atlanta,  for  plaintiff  In  error.  B.  V.  Carter 
and  Frank  Cai<ter,  both  of  Atlanta,  for  de- 
fendants in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concoi; 

(19  Ga.  App.  4S7) 
MASSILLON  ENGINE  ft  THRESHEB  CO.' 

V.    BURNETT.    (No.   7866.) 

((Tourt  of  Appeals  of  Georgia,  DivisitHi  No.  1. 

March  16,  1917.) 

fSyttabus  by  th«  Court.) 

1.  MoBTOAOKS   ®=»5— Deed   ob   Mobtoao9- 
Statdte. 

An  instrument  in  the  usual  form  of  a  se- 
curity deed  under  section  SS06  of  the  Civil  Code 
of  191(),  but  containin|:  a  clause  providing  that 
should  the  grantor,  "faithfully  perform  ana  keep 
all  the  covenants  and  agreements  herein  set 
out,  this  conveyance  shall  cease,  determine  and 
be  void,"  is  a  mortgage,  and  not  a  deed.  Bnrck- 
halter  v.  Planters'  Loan  &  Savings  Bank,  100 
Ga.  482,  28  S.  E.  236 ;  Scott  v.  Hughes,  124  Ga. 
1000,  53  S.  E.  453. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
C:ent.  Dig.  (  4.] 

2.  Mortgages    €=35— Deed    ob   Mobtoaob— 

CoNSTBUOnOR    OF    INSTRUICENT. 

Especially  is  the  instrument  construed  in 
this  case  a  mortgage  and  not  a  deed  passing 
title,  because  its  first  words  are:    "This  mort- 

fage,  made  this  the  18th  day  of  September, 
916,"  and  in  several  other  places  therein  it  is 
described  as  "the  mortgage,"  indicating  that 
it  was  the  intention  of  the  parties  that  the  in- 
strument be  construed  to  be  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  4.] 

3.  Cehtioeabi  Properly  Denied. 

The  construction  of  the  contract  npon  which 
the  claimant  based  title  being  the  only  question 

g resented  for  determination,  and  the  trial  court 
aving  correctly  construed  the  instrument  to  be 
a  mortgage  and  not  a  deed,  the  court  did  not 
err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Gordon  Omn- 
ty;  A  W.  Flte,  Judge. 

Action  between  the  Masslllon  Engine  & 
Thresher  Company  and  W.  B.  Burnett. 
Judgment '  for  the  latter,  and  the  foraoer 
brings  error.    Affirmed. 

A.  L.  Henson,  of  Calhoun,  for  plaintiff  In 
error.  J.  G.  B.  Erwin,  Jr.,  of  Callionn,  for 
defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 
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FINKEIiSTEIN  t.  INaRAM.    (No.  7678.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  16,  1917.) 

(SvUabut  iv  the  Court.) 

1.  Gkbtiorabi  (S=357— Pbtitior  and  Arbweb 
— ^Issues. 

All  issues  raised  in  a  petition  for  certiorari 
mnst  be  determined  upon  the  answer  to  the  peti- 
tion, and  where  the  answer  does  not  verify  the 
allegations  of  the  petition,  the  trial  court  will 
consider  only  the  issues  shown  by  the  answer. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §  145.] 

2.  Petition  roB  Cebtioeari. 

Upon  the  petition  for  certiorari  and  the 
answer  the  judge  of  the  superior  court  did  not 
err  in  overruling  the  certiorari. 

Brror  from  Superior  Court,  Fulton  Coun- 
ty;  G«a  Ia  Bell,  Judge. 

Action  between  H.  Flnkelateln  and  R.  F. 
Ingram.  Judgment  tor  the  latter,  and  the 
former  brings  error.    Affirmed. 

Morris  Macks  and  Sam.  A.  Massell,  both  of 
Atlanta,  for  plalntlll  In  error.  Vlrlyn  B. 
Moore,  of  Atlanta,  for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  GEORGE,  J,,  concur. 

09  Qa.  App.  478)  •=== 

MULINIX  V.  DAVENPORT  BROS,  et  aL 

(No.  7766.) 

(Court  of  Appeals  of  Creorgia,  Division  No.  2. 

March  16,  1917.) 

(Byttabut  by  the  Court.) 

1.  Affkai.  and  Ebbob  <S=>58S— Bbief  or  Ev- 
idence— DOCUMENTAEY  EVIDENCE. 

Documentary  evidence  set  out  in  the  plead- 
ings or  attached  thereto  as  exhibits  should  not 
be  included  in  the  brief  of  evidence  otherwise 
than  by  reference  thereto.  Oiv.  Code  1910,  $ 
6093;  Oconee  Oil  Co.  v.  Planters'  Oil  Co..  6 
Ga.  App.  413,  65  S.  B.  144 :  Slappey  v.  Charles, 
7  Ga.  App.  796,  68  S.  E.  308. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  2607-2610.] 

2.  APPEAL  AND  Ebeob  <g=»707(2)  —  Bbiet  or 
Evidence  —  Docuhentaby  Evidence  — Rk- 

VIBW. 

As  an  the  grounds  of  the  exceptions  to  the 
judgment  rendered  by  the  trial  judge  (sitting  by 
consent  without  the  intervention  of  a  jury)  de- 
pend upon  a  consideration  of  the  evidence,  and 
as  what  purports  to  be  a  brief  of  the  evidence, 
both  oral  and  documentary,  contained  in  the  bill 
of  exceptions  is  interspersed  with  objections  to 
testimony  and  the  rulings  thereon,  and  there  be- 
ing apparently  no  effort  to  brief  the  documenta- 
ry evidence,  but  the  same  being  included  in 
extenso  in  the  brief  of  evidence,  notwithstand- 
ing such  documentary  evidence  is  attached  as 
exhibit  to  the  pleadings  in  the  case,  the  excep- 
tions cannot  be  considered,  and  the  jud^ent  of 
the  trial  court  must  be  affirmed.  Civ.  Code 
1910,  {  6093-  Ingram  v.  Clarke,  96  Ga.  777,  22 
S.  B.  334;  Roberts  v.  City  of  Cairo,  133  Ga. 
642,  66  S.  E.  938;  Mewbom  v.  Weitzer,  15 
6a.  App.  668,  84  S.  E.  141,  and  cases  tiiere 
cited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  g  2942.] 


Error  from  Oty  Court  of  (Jartersvllle ;  Joe 
M.  Moon,  Judge. 

Action  between  J.  B.  Mullnlx,  Sr.,  and 
Davenport  Bros,  and  others.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

I.  F.  Mundy,  of  Rockmart,  and  Neel  & 
Neel,  of  Cartersville,  for  plaintiff  in  error. 
Paul  F.  Akin,  of  Cartersville,  for  defendants 
in  error. 

BROYLES,  P.  J,    Judgment  affirmed. 

JENKINS  and  BLOODTTORTH,  JJ.,  con- 
cur: 


(19  Oa.  App.  469) 
BELL  ▼.  EVANS.     (No.  7918.) 

(C!ourt  of  Appeals  of  Georgia.    Division  No.  1. 
March  15,  1917.) 

(SyUabut  by  the  Court.) 

1.  FiXTDBEB    <8=s»35(2)—Vebdict— Evidence. 

This  was  a  suit  on  an  account,  for  126.50,  the 
alleged  value  of  certain  permanent  fixtures,  to 
wit :  about  a  half  of  a  small  privy,  a  little  more 
than  one  roll  of  fence  wire,  and  some  planking 
and  fence  posts,  all  attached  by  the  plaintiff 
to  land  which,  according  to  parol  testimony  of 
the  defendant,  admitted  without  objection,  be- 
longed to  the  defendant  and  which  were  removed 
from  the  land  by  the  defendant  The  verdict 
in  favor  of  the  defendant  was  therefore  not 
without  evidence  to  support  it 

[BM,  Note.— For  other  cases,  see  Fixtures. 
Cent  Dig.  $$  73,  74.] 

2.  Appeai.  and  Eebob  <g=>362(l),  725(1),  728 
(2)— Assionments  of  Eeeor— Sttpfioienot. 

The  assignments  of  error  based  upon  the  al- 
lowance of  an  amendment  to  the  plea  of  the  de- 
fendant and  also  upon  the  admission  of  cer- 
tain documentary  evidence,  cannot  be  considered, 
since  the  exact  nature  and  effect  of  the  amend- 
ment does  not  appear,  and  the  conttots  of  the 
documents  are  not  disclosed  either  by  the  as- 
signments themselves,  or  by  any  recitals  in  the 
petition  for  certiorari.  The  petition  alleging  er- 
ror mnst  itself  show  error,  and  where  the  as- 
signments of  error  therein  are  insufficient  to  ac- 
complish ttiis  puriraae,  they  cannot  be  considered. 
[EH.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1960,  3002,  3003,  3005, 
3011,  3082-3284.] 

3.  OVERRTTLINQ  CeRTTOBARI. 

The  judge  of  the  superior  conrt  did  not  err 
in  overnuing  the  certiorari. 

Error  from  Superior  Court,  ChercAee  (boun- 
ty;   H.  L.  Patterson,  Judge. 

Suit  by  W.  F.  Bell  against  H.  C.  Evans. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Howell  Brooke,  of  Canton,  for  plaintiff  in 
error.  Geo.  I.  Teasley  and  W.  D.  Mills,  both 
of  Canton,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 
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:U  Qa.  App.  4n) 

ANDERSON  ▼.  KING.    (No.  7450.) 

(Oourt  of  Appeals  of  Georgia,  Division  Na  2. 

March  15,  1917.) 

(Syllabut  by  the  Court.) 

1.  OoTTBTB  <©=>189(13)  —  Municipal  Cotjots— 
Failube  to  Answebi— Directed  Veboxot. 

When  in  a  suit  on  a  promissory  note  in 
the  city  court  of  Atlanta  the  petition  recites  the 
giying  of  the  statutory  notice  for  the  collection 
of  attorney's  fees,  and  the  case  is  in  default,  the 
judge  may,  without  further  proof  than  the  ad- 
mission implied  by  the  failure  of  the  defendant 
to  answer,  direct  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  sued  for.  Ivey  v.  Payne,  8 
Ga.  Am*.  760,  70  S.  B.  140;  Valdosta,  etc.,  v. 
Citizens^  Bank  of  Valdosta,  14  Ga.  App.  329,  80 
S.  E.  913. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  11  409,  458.1 

2.  CouBTB  «=189(15)  —  Municipal  CoURTa— 
Openino  Default— Statute. 

Where  such  judgment  has  been  rendered,  the 
statute  relating  to  the  opening  of  default  has 
no  application,  although  in  such  a  case  a  mo- 
tion to  vacate  the  judgment  might  be  made  up- 
on proper  groimds.  Nessmith  v.  Peoples,  14  Qa. 
App.  145,  80  S.  B.  52& 

[Ed.  Noto.- For  other  cases,  see  Courts,  Cent 
IWg.  §i  409,  458.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Suit  by  R.  R.  King  against  Mrs.  Anna  B. 
Ragsdale.  Judgment  for  plaintiff,  and  J.  T. 
Anderson,  as  administrator  of  defendant, 
brings  error.    Affirmed. 

J.  S.  James  &  J.  R.  Bedgood,  of  Atlanta, 
for  plaintiff  in  error.  Bryan,  Jordan  &  fifld- 
dlebrooks,  of  Atlanta,  for  defendant  In  error. 

JENKINS,  J.  R.  R.  King  filed  suit  In  the 
dty  court  of  Atlanta,  returnable  to  tbe  March 
term,  1916,  against  Mrs.  Anna  E.  Ragsdale, 
upon  a  promissory  note  which'  stipulated  for 
the  payment  of  10  per  cent,  of  the  principal 
and  Intereist  as  attorney's  fees.  The  defend- 
ant was  served  t>ersonaliy.  The  plaintiff 
prayed  for  the  establishment  of  his  special 
lien  upon  certain  land  In  Fulton  coimty.  Ga., 
created  by  a  certain  loan  deed  made  by  the 
defendant  to  secure  the  payment  of  the  note 
su^  on.  The  petition  set  out  the  terms  of 
the' loan  deed,  and  contained  allegations 
showing  that  the  defendant  was  duly  served 
with  notice  In  accordance  with  section  4252 
at  the  Code  of  Georgia  of  1910,  for  the  pur- 
pose of  collecting  attorney's  fees,  and  a  copy 
of  the  notice  was  attached  to  the  petition. 
No  answer  or  appearance  or  pleading  of  any 
kind  was  filed  by  the  defendant,  and  at  the 
call  of  the  appearance  docket  for  the  March 
term,  1916,  of  the  city  court  of  Atlanta,  the 
case  was  in  default  Afterwards  the  court 
directed  a  verdict  for  the  plaintiff  for  the 
amount  of  the  principal,  interest,  attorney's 
fees,  and  costs,  and  setting  up  the  plaintiff's 
special  lien  as  prayed  for;  and  a  Judgment 
signed  by  tbe  court  and  by  the  plaintiff's  at- 
torneys was  rendered  in  accordance  with  tbe 
verdict    The  defendant  filed  a  motion  for  a 


new  trial,  on  the  grounds  that  tlie  verdict 
and  judgment  are  contrary  to  law  and  to  the 
evidence,  decidedly  and  strongly  against  the 
weight  of  the  evidence,  and  without  any  evi- 
dence to  support  them.  At  the  hearing  of  tbe 
motion  the  defendant  filed  an  amendment  al- 
leging that  she  was  at  her  home  in  Atlanta, 
sick,  on  the  first  Monday  in  March,  1916,  the 
last  day  for  filing  pleadings  In  the  said  case, 
and  therefore  was  unable  to  file  a  defense. 
Attached  to  the  amende'd  motion  for  a  new 
trial  was  a  copy  of  a  plea  which  the  defend- 
ant desired  to  file,  setting  np  usury.  The 
motion  for  a  new  trial  as  amended  was  over- 
ruled, and  the  defendant  filed  a  bill  of  ex- 
ceptions to  tbe  Judgment  overruling  the  mo- 
tion. 

It  is  not  necessary  to  add  anything  further 
to  what  is  ruled  in  tbe  beednotes. 

Judgment  affirmed. 

BROTLES,  P.  J.,  an:d  BLOODWORTH,  J, 
concur. 

(U  Ga.  App.  «0) 

McCarthy  v.  state.  (No.  80i4.) 

(Court  of  Appeals  of  Georgia,'  Division  No.  1. 
Marcb  13,  1917.) 

(Byllalus  hy  the  Court.) 

1.  CniinNAi,  Law  €=»738(^—Rxvnw— Alibi. 

The  evidence  accepted  as  credible  by  the 
court  sitting  without  the  interventi<»i  of  a  jory, 
sufficiently  authorized  the  conviction  of  the  ac- 
cused. 

(a)  The  value  of  testimoBy  offered  to  set  np 
the  defense  of  alibi  waa  altogether  toe  the  trial 
court 

2.  CsnaNAL   Law    <St=»941(l)   942(1)— N«wi.t 

DiSCOVXBSD  £VIDENCB  —  CUMULAXIVK  ETI- 
DENCS— ImPSACUINO    EvIDBNCX. 

The  alleged  newly  discovered  evidence  is 
purely  cumulative  and  impeaching  in  charae- 
ter,  and  therefore  did  not  require  the  grant  ot 
a  sew  trial. 

[£id.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Die.  ||  2328,  2330,  2331.] 

Error  from  City  Court  of  Macon ;  Da  Pont 
Guerry,  Judge. 

Albert  McCarthy  was  convicted,  and  h« 
brings  error.    Affirmed. 

Hubert  F.  Rawls  and  J.  A.  Monsees,  botli 
of  Macon,  for  plaintiff  in  error.  John  P. 
Ross,  Sol.  Gen.,  and  Will  Gunn,  both  of  Ma- 
con, for  tbe  State. 

WADE,  a  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 

^""^''^  (1»  0^  j^pp,  44JJ 

WHITB  V.  STATE.     (Na  7877.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  13.  1917.) 

(Syllabut  by  the  Court.) 

Gbikinal  Law  «=>1159(2)— Appeal— Rxvikw 

—Verdict. 

The  evidence  authorized  the  conviction,  both 

upon  the  count  charging  the  sale  of  intoxicating 

liquors  and  upon  the  count  charging  that  the  ac- 
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cased  kept  «nch  Ilqaors  on  hand  at  his  place  of 
busineBS. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  |  3075.] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;   W.  W.  Sheppard,  Judge. 

Kesley  White  was  convicted  of  selling  In- 
toxicating liquors,  and  keeping  such  liquors 
on  hand  at  his  place  of  business,  and  be 
brings  error.    Affirmed. 

H.  H.  Elders,  of  Reldsvllle,  for  plaintiff  in 
error.  W.  F.  Slater,  SoL  Gen.,  of  Eldora, 
for  the  State.     - 

IjVKE,  X  1.  The  defendant  in  this  case 
was  indicted  in  two  counts,  charging  that  on . 
January  3,  1916,  he  did  sell  intoxicating  liq- 
uors; and  that  he  did  keep  on  hand  at  his 
place  of  business  intoxicating  liquors;  and 
the  jury  found  him  guUty  on  both  counts. 
The  evidence  clearly  showed  his  guilt  of  sell- 
ing liquor,  and  the  Jury  were  authorized  to 
find  that  the  room  in  which  it  was  shown  he 
had  UquoTS  stored  was  his  place  of  business. 
The  only  assignment  of  error  was  that  the 
verdict  was  contrary  to  the  evidence.  Where 
there  is  evidence,  adduced  upon  the  trial  of 
the  case,  upon  which  the  Jury  could  have 
based  the  verdict  found,  this  court  will  not 
interfere.  Accordingly  the  court  did  not  err 
In  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

WADE,  C.  J.,  and  QEOBGE,  J.,  cqncnr. 

(IS  Oa.  App.  4»)        ■=*■=" 

SPIKES  v.  SASNBTT.     (No.  7881.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

March  15, 1817.) 

(SyUabtu  ly  the  Court.) 

1.  Replevin  $=>8(2)— Geowino  Suoab  Cars 
— i dkktificaiion. 

Where  a  party  leaves  a  certain  number  of 
■talks  of  cane  in  a  bed,  and  another  party,  with- 
out consent  of  the  owner  thereof,  takes  it  up 
and  plants  it,  and  subsequently  thereto  an 
afrreement  is  reached  between  the  partiee  by 
which  the  cane  should  be  cultivated  by  the  one 
planting  it  and  the  original  owner  of  the  cane 
could  "come  and  get  ber  one-half  of  it  in  the 
fall,"  trover  will  not  He  for  "about  2,500  stalks 
of  sugar  cane  raised  on  a  certain  patch  grown 
by  the  said  Jack  Sasnett,"  the  person  who 
planted  the  cane,  where  there  has  been  no  sene- 
gation  of  the  said  2,500  stalks  from  the  whole 
amount  raised,  so  as  to  render  the  same  sub- 
ject to  identification.  Camp  v.  Casey,  110  Ga. 
262,  34  8.  E.  277. 

[Eid.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  {§  48,  47,  55-67.] 

2.  Appeal  and  Ebbob  «='854(5) — Nonsuit— 
Revisw. 

"If  a  nonsuit  must  necessarily  have  been 
awarded,  although  the  reason  assigned  for  its 
grant  may  have  been  wrong,  yet  the  grant  itself 
will  be  upheld."  Tompkins  v.  Phipps,  68  6a. 
1B5. 

CESd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  3408.  3417-3419.] 

E<rror  from  City  Court  of  Dublin;  J.  B. 
Bicics,  Judge; 


Action  by  Essie  .  Spikes  against  Jack 
Sosnett.  Jodgment  for  defendant,  and  plain- 
tiff brings  error.   Affirmed. 

W.  A.  Dampler,  of  Dublin,  for  plaintiff  In 
error. 

BliOODWOBTH,  J.    Judgment  affirmed. 

BBOXLES.  P.  J.,  and  JENKINS,  J.,  con- 
cnr. 


(IS  Ga.  App.  46t) 

GREEN  V,  WADE  CHAMBERS  GROCERY 
(X).    (No.  7690.) 

(Court  ot  Appeals  of  Georgia,  Division  No.  1. 
March  15, 1917.) 

(8yllabu»  by  the  CourtJ 

L  ExECxmoN  <s=s>194(l)— AoiasaioNS— Pboov 
OF  Title  in  Defendant  in  Fi.  Fa. 
In  a  claim  case,  the  following  admiseion 
was  made:  "It  is  admitted  by  counsel  for  plain- 
tiff and  claimant  that  R.  T.  Green  [defendant  in 
fi.  fa.]  acted  as  agent  ot  Mrs.  A.  Green  [daim- 
ant],.  his  wife,  in  the  purchase  of  the  mill  prop- 
erty [the  property  levied  upon].  It  is  further 
admitted  tJiat  the  defendant  was  in  possession 
of  the  pro(>erty  at  the  time  of  levy."  Held,  this 
admission  on  the  part  of  the  plaintiff  explained 
the  possession  of  the  defendant  in  fi.  fa.,  and 
did  not  relieve  the  plaintiff  from  the  necessity 
of  showing  title  in  the  defendant  in  fi.  fa. 

[Ed.  Note.— For  other  cases,  see  Execution, 
C3ent  Dig.  §§  571,  672.] 

2.  Execution  (S=»197—C;HABGE—EBEoa— Bub- 
den  OF  Peooj^— "Pbepondkeance  OS  Testi- 
mony." 
Where  the  plaintiff  in  fi.  fa.,  under  the  facts 
stated  above,  undertook  to  prove  title  in  the  de- 
fendant in  n.  fa.,  it  was  error  for  the  court  to 
charge  the  jury  as  follows:  "The  burden  of 
proof  is  upon  the  claimant  to  show  by  com- 
petent evidence  the  facts  which  she  alleges,  in 
order  to  relieve  the  property  from  being  subject- 
ed to  the  fi.  fa.  of  the  plaintiff  in  this  case.  The 
duty  rests  upon  her,  under  the  rules  of  law,  to 
carry  this  burden  of  proof  by  a  preponderance 
of  the  evidence;  and  by  a  'preponderance  of 
the  testimony'  is  meant  that  superior  weight  of 
the  evidence  upon  the  issue  involved  which, 
while  not  enough  to  wholly  free  the  minds  and 
consciences  of  a  reasonable  doubt  is  yet  suffi- 
cient to  incline  the  minds  of  impartial  Jurors 
to  one  side  of  the  issue  rather  than  to  the  oth- 
er."    CHv.  Code  1910,  g  5170. 

[E}d.  Note. — ^For  other  cases,  see  Execution, 
Cent  Dig.  {  677. 

For  other  definitions,  see  Words  and  Phrases, 
First .  aad   Se~cond   Series,   Preponderance.] 

Error  from  <3ity  Court  of  Quitman;  Wm. 
H.  Long,  Judge. 

Action  by  the  Wade  Chambers  Grocery 
Company  against  R.  T.  Green,  defendant  in 
fi.  fa.,  in  which  Mrs.  A.  Green,  his  wife,  filed 
a  claim.  Judgment  for  plaintiff,  and  claim- 
ant brings  errotr.    Reversed. 

M.  Bamu,  ot  Quitman,  for  plaintiff  in  er- 
ror. Branch  &  Snow,  of  Quitman,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  reversed. 

WA-DE,  C.  J.,  and  GEORGE,  J.,  concur. 


■^uogle 
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(U  Oa.  App.  47E) 
OHBROKEB   SAWtaUj  00.  t.  NASH- 
VILLE, C.  &  ST.  L.  RY.    (No.  7741.) 
(Coort  of  Appeals  of  Georgia,  Division  No.  2. 
March  15, 1917.) 

(8]/ltahu»  hv  the  Court.) 

1.  Oabbiebs  <e=»218(3)— Livb  Stock— Beu.  or 
Lading — Time  for  Brinoino  Suit. 

A  stipalation  in  a  bill  of  lading  issued  by 
a  common  carrier,  that  the  carrier  cannot  be 
held  liable  for  any  injuries  inflicted  upon  live 
Btock  transported  by  it,  unless  suit  therefor  is 
brought  wiuiin  six  months  after  the  right  of  ac- 
tion accmes,  is  not  unreasonable,  and  is  valid 
and  binding.  Missouri,  Kansas  &  Texas  R.  R. 
Co.  V.  Harriman,  227  V.  S.  657,  673,  33  Sup. 
Ct  397,  67  L.  Ed.  690,  698;  Maxvfdl  v.  Liv^ 
erpool  Ins.  Co.,  12  Ga.  App.  127,  76  S.  E.  1038. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  674-696,  938.] 

2.  Cabbiebb  €=3225  —  Live  Stock  —  AonON 
FOB  INJCBT — Limitation— Fraud. 

Such  a  stipulation  as  is  mentioned  above 
takes  the  place  of  the  statute  of  limitations  and 
is  governed  by  the  same  rules;  and,  where  fraud 
is  relied  upon  to  prevent  the  bar  of  the  statute 
or  the  superseding  stipulation  from  attaching, 
it  must  be  such  fraud  as  involves  moral  turpi- 
tude. Austin  V.  Raiford,  68  Ga.  201;  Maxwell 
v.  Walsh,  117  Ga.  467,  471,  43  S.  B.  704.  In 
the  instant  case  no  such  fraud  was  alleged  in  the 
plaintiff's  petition,  nor  were  any  facts  therein 
shown  which  disclosed  actual  fraud  of  any  kind. 

3.  Petition— DisuiasAL. 

Under  these  rulin{»  the  court  did  not  err  in 
dismissing  the  plaintiff's  petition  on  general  de- 
murrer. 

Error  from  City  Court  of  Floyd  County; 
'W.  J.  Nunnally,  Judge. 

Action  by  the  Cherokee  Sawmill  Company 
against  the  Nashville,  Chattanooga  &  St. 
Louis  Railway.  Judgment  for  defendant,  dis- 
missing the  petition  on  general  demurrer,  and 
plaintiff  brings  error.    Affirmed. 

EubankB  &  Mebane,  of  Rome,  for  plaintiff 
in  error.  Tye,  Peeples  &  Jordan,  of  Atlanta, 
and  Dean  &  Dean  and  L.  H.  Covington,  all  of 
Rome,  for  defendant  in  error. 

BROXLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 


(19  Qa.  App.  487) 

BELE  T.  CANNON.     (Nor  7972.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  16, 1917.) 

(Syttabus  iy  the  Oovrt.) 

1.  Bill  of  EScceptionb— Dismissal. 

A  motion  to  dismiss  the  bill  of  exceptions 
is  made  upon  the  grounds:  (1)  That  there  is  no 
proper  pauper's  affidavit  attached  to  the  excep- 
tions ;  (2)  that  service  was  acknowledged  by  the 
defendant  in  error  after  the  filing  of  the  bill  of 
exceptions  with  the  clerk  of  the  superior  court 
and  after  the  certificate  of  the  trial  judge ;  (3) 
that  there  is  no  sufficient  assignment  of  error  in 
the  bill  of  exceptions.  The  assignments  of  er- 
ror are  sufficient,  the  cost  in  this  court  has  been 
paid,  the  service  of  the  bill  of  exceptions  was 
m  time,  and  nothing  else  matters.  Civil  Code 
1910,  I  6179.    The  motion  mnst  be  denied. 


2.  Gebtiobabi  4=343— SBCtiBiTT  roB  Costs- 
Affidavit  IN  Lieu  of'  Bond. 
When  a  party  applies  for  the  writ  of  cer- 
tiorari under  section  5187  of  the  Civil  Code  of 
1910,  he  must  make  affidavit  not  only  that  he 
is  advised,  bnt  that  he  believes,  that  he  has  a 
good  cause  for  certiorari.  The  provision  of 
this  Code  section  is  that,  if  the  party  is  unable 
to  give  the  bond  and  security  required  by  section 
5185,  he  may  make  and  file  with  his  petition  for 
certiorari  "an  affidavit  in  writing  that  he  is  ad- 
vised and  believes  that  he  has  good  cause  for 
certioraring  the  proceedings  to  the  superior 
court,  and  that  owing  to  his  poverty  he  la  un- 
able to  pay  the  costs  or  give  security  as  the  case 
may  be.  When  this  affidavit  is  made,  it  shall 
in  every  respect  answer  instead  of  the  certificate 
and  bond  required  under  section  5185.  Dorsey 
V.  Black,  65  Ga.  315(1).  In  the  present  case 
the  affidavit  does  not  state  that  the  petitioner 
believes  that  he  has  good  cause  for  certiorari. 
The  judge  of  the  superior  court  therefore  erred 
in  overruling  the  motion  to  dismiss  the  petition 
for  certiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  !f  74,  80,  91-97.] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  between  C.  R.  Belk  and  Mrs.  J.  S. 
Cannon.  Judgment  for  the  latter,  and  the 
former  brings  error.    Reversed. 

W.  H.  Terrell,  of  Atlanta,  for  plaintiff  in 
error.  0.  B.  Buchanan,  o£  Atlanta,  for  de- 
fendant in  error. 

GEORGE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 

(U  Oa.  App.  «7) 
TOWNS  T.  ROME  RY.  ft  UGHT  CO. 

(No.  7867.) 

(Court  of  Appeals  of  Georgia,  Division  Noi,  1. 

March  15, 1917.) 

fByllabus  ly  the  Court) 

Tbial  «=>317— Unbwobn  Jubob— Waivxr  of 

Objections. 
After  the  rendition  of  a  verdict  in  a  civil 
case,  it  is  too  late  to  object  that  one  or  more  of 
the  jurors  who  tried  the  case  had  not  been 
sworn,  even  though  this  fact  was  not  known 
by  the  losing  party  or  his  counsel  before  the  ver- 
dict was  rendered. 

[EM.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  SI  751,  752.] 

Error  from  City  Court  of  E'loyd  Cooaty; 
W.  J.  Nunnally,  Judge. 

Action  between  Henry  Towns  and  the 
Rome  Railway  &  Light  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

McHenry  ft  Porter,. of  Rome,  for  plaintiff 
in  error.  Dean  ft  Dean  and  L.  H.  Corrlng- 
ton,  all  of  Rome,  for  defendant  in  error. 

WADE^  G.  J.  There  is  no  contention  in 
this  case  tliat  the  verdict  was  unsupported 
by  evidence,  and  the  only  question  for  de- 
termination is  whether  the  losing  party  in 
a  civil  suit  may,  after  the  rendition  of  a  ver- 
dict, urge  for  the  first  time  the  objection  that 
one  or  more  of  the  Jurors  trying  the 
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bad  not  be«o  sworn.  In  other  words,  can  Oie 
administration  to  one  or  more  Jurors  In  a 
civil  case  of  the  oath  prescribed  by  our  stat- 
ute be  lawfully  waived ;  and,  if  so,  does  the 
f&ilure  to  direct  the  attention  of  the  trial 
court  to  such  omission  at  the  time  consti- 
tute a  Bu£Sclent  waiver? 

We  find  no  direct  ruling  on  this  question 
by  either  the  Supreme  Court  or  this  court, 
but  in  many  other  jurisdictions  It  has  been 
held  that  the  failure  to  swear  the  Jury  In  a 
dvll  case  Is  a  mere  Irregularity  which  Is 
waived  if  objection  Is  not  made  at  the  time, 
and  that,  in  the  absence  of  timely  objection, 
the  omi^on  will  not  afCect  the  validity  of 
the  verdict  thereafter  returned.  Section  860 
of  the  Penal  Code  of  1910  provides  that: 

"£}ach  panel  of  the  petit  jury  shall  take  the 
following  oath:  'You  shall  weU  and  truly  try 
uach  cause  submitted  to  you  during  the  present 
term,  and  a  true  verdict  give,  according  to  the 
law  as  given  you  in  charge,  and  the  opinion 
you  entertain  of  the  evidence  produced  to  you, 
to  the  best  of  your  skill  and  knowledge,  without 
favor  or  affection  to  either  party,  provided  you 
are  not  discharged  from  tlie  consideration  of  the 
case  submitted.     So  help  you  God.' " 

Section  1005  of  the  Penal  Code  provides 
that: 

"In  all  criminal  cases,  the  following  oath  shall 
be  administered  to  the  petit  jury,  to  wit:  'You 
shall  well  and  truly  try  the  issue  formed  upon 
this  bill  of  indictment  between  the  State  of 
(ieorgia  and  A.  B.,  who  is  charged  (here  state 
the  crime  or  offense),  and  a  true  verdict  give 
according  to  evidence.     So  help  you  God.'  " 

In  Slaughter  v.  State,  100  Ga.  323,  28  S. 
E.  159,  our  Supreme  Court  held: 

"Though  the  fact  that  the  oath  prescribed  in 
•  *  •  the  Penal  Code  had  not  been  admin- 
istered to  the  jury  trying  a  criminal  case  was 
known  to  counsel  for  the  accused  while  the  trial 
was  in  progress,  it  was  not  too  late  after  ver- 
dict to  take  advantage  of  the  court's  omission 
to  have  the  jury  duly  sworn.  The  administra- 
tion of  this  oath,  literally  or  in  substance,  was 
essential  to  the  legality  of  the  trial,  and  was 
therefore  not  a  matter  which  could  be  waived 
by  the  accused  or  his  counsel,  either  expressly 
or  by  silence." 

In  the  opinion  In  that  case,  Lumpkin,  P. 
J.,  after  quoting  from  various  authorities, 
said: 

"In  so  far  as  it  may  be  gathered  from  any  of 
the  above  authorities  that  a  failure  to  swear 
one,  or  more,  or  all,  of  the  jurors  trying  a  civil 
case,  would  be  fatal  to  the  verdict  rendered, 
even  where  the  losing  party  knew  of  such  failure 
before  the  trial  ended,  and  yet  made  no  objeo 
.  tion  or  complaint,  we  do  not  wish  to  be  under^ 
stood  as  now  agreeing  to  sudi  a  condusion. 
Our  present  decision  is  limited  to  the  question 
l>efore  us  as  it  relates  to  criminal  cases.  In 
civil  cases,  the  oath,  under  our  law,  is  admin- 
istered to  all  regularly  impaneled  jurors  at  the 
beginning  of  each  term;  and  there  is  no  prac- 
tice of  specially  swearing  the  jury  in  each  case, 
as  our  criminal  procedure  requires,  except,  per- 
haps, as  to  the  oath  prescribed  for  juries  im- 
paneled to  try  claim  cases.  Our  conclusion  in 
the  present  case  is  that,  while  administering 
the  wrong  oath  to  a  jury  in  a  criminal  case 
may  be  regarded  as  a  mere  irregularity  of  whidh 
the  accused  cannot  avail  himself  after  deliber- 
ately maintaining  silence  until  after  verdict,  a 
total  failure  to  swear  the  jury  is  a  matter  which 
cannot,  in  any_  manner  or  under  any  circum- 
stances, be  waived;  and,  as  a  consequence,  a 
conviction  by  an  unsworn  jury  is  a  mure  nullity,  { 


of  which  the  accused  could  not,  upon  a  subse- 
quent arraignment,  avail  himself  by  a  plea  of 
autrefois  convict" 

In  view  of  the  trend  of  more  recent  deci- 
sions. It  may  perhaps  be  questioned  wheth- 
er the  strict  technical  rule  laid  down  In  the 
Slaughter  Case,  supra,  would  now  be  enforc- 
ed by  the  Supreme  Court  If  the  same  ques- 
tion were  again  presented  for  adjudication. 
In 'fact,  it  may  be  reasonably  Inferred  from 
the  ruling  in  Frank  v.  State,  142  Ga.  741,  83 
S.  E.  645,  L.  K.  A.  1915D,  81T,  that  a  broader 
view  might  now  be  entertained  by  that  court, 
and  that  even  In  a  criminal  case  the  failure 
of  the  accused  to  raise  the  objection  that  one 
or  more  jurors  had  not  been  sworn  before 
the  verdict  was  returned  would  amount  to  a 
sufficient  waiver  of  this  irregularity.  In  the 
decision  in  that  case  It  was  said: 

"While  a  defendant  indicted  for  crime  in  this 
state  has  the  legal  right  to  be  personally  present 
at  every  stage  of  his  trial,  as  before  stated, 
there  are  certain  matters  which  he  may  waive, 
and  which  many  prisoners  do  waive  at  their 
triaL  They  may  waive  copy  of  indictment,  for- 
mal arraignment,  and  list  of  witnesses  before 
the  grand  Jury,  all  of  which  are  important 
rights.  They  may  waive  a  preliminary  hearing 
before  a  committal  court,  a  jury  of  12  to  try 
them,  or  any  legal  objection  to  jurors  who  have 
qualified  on  their  voir  dire:  they  may  even 
waive  trial  entirely,  plead  guilty  of  murder, 
and  be  sentenced  to  hang.  Sarah  v.  State,  2S 
Ga.  576(2),  581;  Wigeins  v.  Tyson,  112  Ga. 
746,  750,  38  S.  E.  86." 

This  Is  held  notwithstanding  that  every 
person  accused  of  crime  is  entitled  under  the 
Constitution  of  this  state,  to  be  furnished 
"with  a  copy  of  the  accusation,  and  a  list  of 
the  witnesses  on  whose  testimony  the  charge 
against  him  Is.  founded,"  etc.  (Dlvll  Code,  § 
6361.  So  far  as  we  have  been  able  to  dis- 
cover, the  ruling  in  the  Slaughter  Case,  su- 
pra, has  never  been  followed  or  approved  by 
either  the  Supreme  Court  or  this  court,  but 
stands  alone  and  unsupported  by  any  other 
ruling  from  our  courts.  We  need  not  specu- 
late, however,  upon  whether  or  not  the  Su- 
preme Court  might  on  review  modify  or  re- 
scind the  ruling  made  in  the  Slaughter  Case, 
because  that  ruling  Is  confined  by  its  express 
terms  to  criminal  trials,  and  therefore  is  no 
more  tlian  persuasive  authority  in  determin- 
ing the  question  at  Issue  In  tiie  case  under 
consideration. 

In  Hardenburgh  v.  Crary,  15  How.  Prac. 
(M.  Y.)  307,  it  was  held  that  a  failure  to 
swear  one  of  the  Jurors  who  did  not  arrive 
at  the  courthouse  until  the  rest  of  the  panel 
had  been  sworn  was  Immaterial  If  no  objec- 
tion was  made. 

In  Cahlll  V.  Delaney  (Co.  Ct)  68  N.  Y. 
Supp.  842,  where,  In  a  trial  In  a  Justice's 
court,  a  Jury  was  summoned  and  accepted  to 
try  the  issues  involved,  both  parties  being 
present  and  represented  by  counsel,  and,  aft- 
er a  trial,  retired  and  returned  a  verdict  but 
the  Jury  was  not  sworn.  It  was  held: 

"The  failure  of  the  justice  to  swear  the  jury 
was    an    irregularity    only,    which    the   parties 
waived   by   proceeding   with   the  trial   without 
objection  being  made  when  the  omission  might      f> 
have  been  supplied  and  error  avoided,"J  tJtJy  IC 
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So,  too.  In  Jenkins  t.  City  of  Hudson,  16 
Abb.  N.  C.  (N.  T.)  137,  It  was  held: 

"A  verdict  in  a  civil  actioD  is  not  void  or  Ir- 
regular- merely  because  the  trial  proceoded  to 
verdict  without  Uie  jury  being  sworn,  if  neither 
party  requested  that  they  be  sworn." 

In  Clementa  v.  Crawford,  42  Tex.  604,  It 
was  held  that  after  verdict  and  Judgment  It 
Is  too  late  to  object  to  the  formality  of  an 
oath  administered,  to  a  Jury. 

In  Burns  v.  Mathews,  46  S.  W.  79,  the 
Oourt  of  C9vU  Appeals  of  Texas  said,  as  to 
the  failure  to  swear  certain  Jurors: 

"l%e  attorneys  did  not  swear  that  they  did 
not  know  of  it,  and,  If  they  had,  it  would  not 
have  changed  the  status  of  affairs,  because  it 
was  too  late  after  trial  to  spring  such  a  matter. 
♦  •  •  It  was  the  duty  of  counsel  to  be  on  the 
alert,  and  see '  that  the  jury  was  properly 
sworn." 

See,  also,  T.  &  P.  Ry.  Co.  v.  Butler,  62 
Tex.  av.  App.  323,  114  S.  W.  671. 

In  Roes  v.  Grand  Pants  Co.,  241  Mo.  296, 
14S  S.  W.  410,  where  It  appeared  that  one 
of  the  Jurors  who  tried  the  case  had  not 
been  sworn.  It  was  said: 

"We  conclude  that  any  irregularity  in  ad- 
ministering the  oath  to  the  Jury,  or  a  total  or 
partial  failure  to  administer  the  oath  at  all  in 
a  civil  case,  is  pnrely  a  matter  of  exception. 
Being  such,  an  exception  should  have  been 
saved  at  the  time  the  omission  occurred.  Coun- 
sel cannot  be  heard  to  say  he  did  not  know 
of  the  omission.  His  business  in  court  was  to 
see  that  the  trial  proceeded  in  an  orderly  man- 
ner, and  that  every  right  of  his  client  was  pre- 
served, and  make  the  records  show  his  excep- 
tion In  case  he  felt  his  client  aggrieved  by  any 
adverse  ruling.  The  point  was  made  teo  late, 
and  was  waived  by  the  delay  in  making  it." 

In  a  case  decided  by  our  own  Supreme 
Court  (Candler  t.  Hammond,  23  6a.  493, 
499),  where  a  defendant  submitted  to  trial 
by  a  special  Jury  under  their  oath,  without 
objection,  and  knowing  that  they  had  not 
been  sworn  as  required  by  the  escheat  act  of 
1817,  It  was  held: 

"It  was  too  late  for  the  defendant  to  object 
to  the  form  of  oath  administered  to  the  Jury, 
after  he  had  proceeded  to  trial  without  objec- 
tion on  that  account.  He  was  willing  to  risk 
the  chances  of  a  verdict  in  his  favor,  under 
the  oath  as  administered,  and  it  is  now  too 
late,  after  verdict  against  him,  to  object." 

That  case  differs  in  Its  facts  from  the  case 
now  under  review,  but  Is  In  accord  In  princi- 
ple with  what  Is  herein  ruled. 

It  is  true  that  our  Code  (Penal  Code,  {  860) 
declares  that  "each  panel  of  the  petit  Jury 
shall  take  thp  following  oath,"  etc.;  but  It 
is  equally  true  that  In  the  statute  law  of  this 
state  there  is  no  express  provision  that  the 
verdict  of  an  unsworn  Jury  shall  be  void  or 
even  voidable;  and,  since  parties  to  cases 
(either  criminal  or  dvll)  may  waive  constitu- 
tional rights  guaranteed  them,  we  see  no 
valid  reason  why  the  administration  of  the 
oath  prescribed  by  our  law  to  three  Jurors, 
or  to  the  entire  Jury,  may  not  be  waived, 
and,  if  so,  why  It  may  not  be  waived  im- 
pliedly, but  effectually,  by  failure  to  Inter- 
ix)se  objections  at  the  trial  and  before  its  ter- 


mination. We  hold  therefore  that  the  fact 
that  three  Jurors  were  not  sworn  in  this  case 
was  only  an  Irregularity,  which  could  be 
waived  and  was  waived  by  the  omissioo  to 
urge  objection  upoijk  this  ground  before  the 
return  of  the  verdict  These  Jurors  doubt- 
less acted  as  conscientiously  and  as  impar- 
tially as  they  would  have  done  under  oath, 
and  at  any  rate  the  contrary  is  not  Aown. 
Since  the  failure  to  administer  the  oath  to 
every  member  of  the  Jury  trying  a  civil  case 
Is  purely  a  matter  of  exception,  it  Is  the  busi- 
ness of  counsel  to  ascertain  if  all  the  Jurors 
are  in  fact  sworn  as  well  as  generally  to 
know  that  all  proper  forms  are  compiled  with 
and  every  substantial  right  of  the  client  is 
preserved.  It  follows  that  an  affidavit  by 
counsel  for  the  losing  party,  that  until  after 
verdict  they  were  Ignorant  of  the  fact  that 
three  of  the  Jurors  trying  the  case  had  not 
been  sworn,  will  not  suffice  to  remove  the  im- 
plied waiver.  This  fact  could  have  been  as- 
certained by  counsel  by  a  simple  inquiry  be- 
fore offering  evidence  or  even  selecting  the 
Jury  from  the  list  of  Jurors  submitted ;  and, 
as  we  hold  that  the  failure  to  swear  Jurors 
in  a  civil  case  is  a  matter  which  may  be 
waived,  we  see  no  reason  for  applying  a  dif- 
ferent or  a  stricter  rule  than  in  the  case  of 
challenge  to  a  Juror,  which  a  party  waives  by 
neglecting  to  bring  the  disqualification  of  the 
Juror  to  the  attention  of  the  court  tmtll  aft- 
er a  verdict  has  been  returned  against  him, 
notwithstanding  he  Is  then  ignorant  of  sach 
disqualification. 
Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(U  Go.  App.  4R) 

EMPIRE  COTTON  OIL  CO.  v.  MAXWELL. 

(No.  7905.) 

(Court  of  Appeals  .of  Georgia,  Division  No.  2. 

March  16,  1917.) 

(SyUahu*  6y  the  CowtJ 

1.  BnXS    AND    NOTKS    «=»452@)— DBrERSBS— 

Want  of  Consideoation. 
"It  is  a  good  defense  to  an  action  on  a  nego- 
tiable promissory  note  under  seal,  in  the  hands 
of  the  original  payee,  that  it  was  executed  with- 
out any  lawful  consideration."  Lacey  v.  Hutch- 
inson, 5  Ga.  App.  8G5,  64  S.  E.  IC^(I);  Saul 
V.  Southern  Seating,  etc.,  Ca,  6  Ga.  App.  847, 
65  S.  B.  1065 ;  Toller  v.  Hewitt,  12  C&.  App. 
496,  77  S.  E.  650  (1) :  Strickland  t.  Farmers' 
Supply  Co.,  14  Ga.  App.  664,  82  S.  B.  161; 
Seawright  v.  Dickson,  16  Ga.  App.  442,  85  S.  E. 
625. 

[E^d.   Note.— IV>r  other   cases,   see  Bills   and 
Notes,  Cent.  Dig.  {{  1367-1376.] 

2.  Ge^nerai,  Demubreb. 

The  defense  filed  was  sufficient  to  withstand 
the  general  demurrer  of  plaintiff,  and  the  trial 
judge  did  not  err  in  refusing  to  dismiss  it. 

Error  from  City  Court  at  Cairo:   W.  J. 

WUlle,  Judge. 

Action    between    the   Empire   Cotton    CO 
Ck>mpany  and  R.  A.  L.  MaxwelL    Judgment 
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for  tbe  latter,  and  the  former  brings  errjrr. 
Afflrmed. 

W.  I.  Cnster,  of  Balnbrldge,  for  plaintiff 
In  error.  S.  P.  Cain,  of  Wblgbam,  for  de- 
fendant In  error. 

J£3NEINS,  3,    Judgment  afBrmed. 

BROYLBS,  P.  J.,-  and  BLOODWORTH,  J., 
ooncur. 

'li  Oa.  App.  488) 

BEDINGFIELO  ▼.  LAMB.     (No.  7846.) 

(Coart  of  Appeals  of  Georgia,  DivisiMi  Na  1. 

March  16,  1917.) 

(Syllahut  by  the  Court.) 
Frauds,  Statute  of  ®=>17— Promise  to  Ar- 

8WBB  FOR  Debt  of  ANornsB— Statute. 
A  promise  to  answer  for  the  debt  of  another 
must  be  in  writing,  in  order  to  bind  the  prom- 
isor. Civ.  Code  1910,  {  3222.  This  case  falls 
squarely  within  the  rule  laid  down  in  Harris  v. 
Paulk,  10  Ga.  App.  334,  73  S.  B.  430.  and 
Poote  V.  Reece,  17  Ga.  App.  799,  88  S.  E.  689, 
and  is  distinguished  by  the  facta  from  tbe  cases 
of  Evans  v.  Grifiin,  1  Ga.  App.  327,  B7  S.  E. 
921,  and  Palmetto  Manufacturing  Co.  v.  Parker, 
123  Ga.  798.  51  S.  E.  714,  and  Ferst  Sons  &  Co. 
T.  Bank  of  Waycross,  111  Ga.  229,  36  S.  E.  77a 
Under  the  facts  the  court  did  not  err  in  soa- 
taining  the  certiorari. 

[Ed.  Note.— F^r  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  $i  13,  16,  17.] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Action  between  Mrs.  W.  E.  Bedlngfleld  and 
A.  J.  Lamb.  Judgment  for  tbe  Utter,  and 
tbe  former  brings  error.   Affirmed. 

T.  N.  Brown,  of  Swalnsboro,  for  plaintiff 
In  error.  I.  L  Price  and  Saffold  &  Jordan, 
all  of  Swalnsboro,  for  defendant  In  error. 

LDEE,  J.    Judgment  affirmed. 

WADE,  C.  Jn  and  GEORGE,  J.,  ooneor. 


(19  Oa.  App.  sua.) 

PATTERSON  ▼.  BLEA8B.    (No.  7807.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

March  19,  1917.) 

(BtUaiut  hy  the  Court.) 

FKrrnoir  fob  Certzorabi. 

llie  petition  for  certiorari  did  not  set  out 
■nch  a  state  of  facts  as  demanded  that  it  be 
sanctioned.  Therefore  the  court  did  not  err  in 
refusing  the  sancdon. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  B.  H.  Hill,  Judge. 

Action  between  J.  A.  Patterson  and  E  B. 
Blease,  Jr.  Judgment  for  tbe  latter,  and  tbe 
former  brings  error.    Affirmed. 

Albert  Kemper,  of  Atlanta,  for  plaintiff  In 
error.  Philip  Weltner,  of  Atlanta,  tor  de- 
fendant la  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE,  J.,  concur. 


(U  Oa.  App.  4SO 
JONES  T.  WHITE.    (No.  7811.) 
(C!ourt  of  Appeals  of  Georgia,  Division  Na  1. 
March  15,  1917.) 

(8ylla1>ui  ly  the  Court.) 

1.  Fkaitdb,    Statute  or  «=382— PRoiubb  to 
Pat  Debt  or  Another. 

"An  agreement  between  a  creditor,  his  debt- 
or, and  a  third  person,  whereby  said  third  per- 
son, in  consideration  of  the  creditor's  releasing 
the  debtor,  agrees  to  pay  the  amount  of  the  debt 
to  the  creditor,  and  tne  creditor  releases  the 
debtor  and  agrees  that  said  third  person  shall 
be  substituted  for  the  debtor,  is  not  within  the 
statute  of  frauds."  Especially  is  this  true  where 
the  original  debtor,  a  tenant  of>the  creditor,  is 
in  possession  of  property  on  which-  the  creditor 
has  a  lien,  which  is  waived  by  the  creditor  in 
consideration  of  the  promise  of  the  third  per- 
son. Harris  ▼.  Jones,  140  Ga.  768,  79  S.  E. 
841  (1) :  Palmetto  Mfg.  Co.  v.  Parker  &  Ander- 
son, 123  Ga.  798.  51  S.  E.  714. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §  49.] 

2.  Verdict  —  Petition  —  Motion  fob  Nj<w 
Trial. 

The  evidence  in  this  case  discloses  sub- 
stantially the  foregoing  facts,  the  verdict  of 
the  jury  is  not  without  evidence  to  support  it, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion to  dismiss  plaintiiTs  petition,  or  in  over- 
ruling the  defendant's  motion  for  a  new  trial. 

3.  New  Trial  <S=»  150(1)— Newly  Disoovxred 
Evidence— Motion. 

The  ground  of  the  motion  for  new  trial  !»■- 
ed  upon  alleged  newly  discovered  evidence  is 
without  mefit.  The  motion  does  not  disclose 
the  source  of  the  alleged  newly  discovered  tes- 
timony, and  no  supporting  affidavit  whatever  is 
attached  to  the  motion.  Civ.  Code  1910,  i 
6086. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
C!ent.  Dig.  U  306,  307.] 

Error  from  Superior  Court,  Upson  (bounty ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  J.  O.  White  against  J.  F.  Jones. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jobn  B.  McDonald,  of  YatesvlUe,  for  plain- 
tiff In  error.  Jas.  R.  Davis,  of  Thomaston, 
for  defendant  in  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


UTS  N.  O.  180) 

MOORE  V.  GREENVILLE  BANKING  9i 
TRUST  CO.  et  aL    (No.  181.) 

(Supreme  Court  of  North  Carolina.    March  21, 
1917.) 

1.  Plbadinq     «=>350(3)— Entbt     of    Judo- 
i(en"[^-Con6Truction  of  Plxadinos. 

When  a  judgment  is  entered  for  plaintiff 
upon  the  pleadings,  defendant's  pleading  should 
be  given  the  most  favorable  interpretation. 

[Ed.    Note. — For   other   cases,    see    Pleading, 
Cent.  Dig.  §§  1075,  1077.] 

2.  Banks  and  Banking  ®=»134(1)— Depsbits 
—Application  to  Payment  of  Debts. 

A  bank's  right  to  apply  a  deposit  in  pay- 
ment of  a  debt  is  referable  to  principles  of  equi- 
ty, as  well  as  statutory  set-oS  provisions. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f  353.] 
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8.  Baitks  and  Banking  €s>134(3,  8)— De- 
posits—Application  TO  Payment  oi  Dkbtb. 
The  rule  that  a  depositor's  liability  as  sure- 
ty or  partner  cannot  ordinarily  be  applied 
against  his  indlTldual  deposit  is  modified,  when 
his  insolvency  requires  a  set-oS  to  prevent  a 
miscarriage  of  justice. 

[E?.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §S  355,  864,  366.] 

4.  Banes  and  Banking  «=3l34(9)— Deposits 
—Application  to  Payment  of  Debts. 

A  bank  may  apply  a  deposit  standing  In 
plaintiff  wife's  name  against  a  debt  due  it  from 
her  husband,  where  the  deposit  was  made  in 
the  wife's  name  to  defraud  creditors,  since  Re- 
visal  1905,  ii  960-962,  invalidates  fraudulent 
transfers. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  366.] 

5.  Banks  and  Banking  (©=>154(1)— Deposits 
—Application  to  Payment  of  Debts. 

A  bank's  defense,  when  sued  for  a  deposit, 
that  such  deposit  was  fraudulently  made  in 
plaintiff  wifes  name  to  avoid  her  husband's 
payment  of  a  debt  due  the  bank,  is  available  as 
a  bill  in  the  nature  of  an  equitable  fi.  fa. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  602,  503,  515.J 

Appeal  from  Superior  Court,  Pitt  Coun- 
ty; Lyon,  Jndge. 

Action  by  Mrs.  M.  S.  Moore  against  the 
Greenville  Banking  &  Trust  Company  and 
another.  Judgment  for  plaintiff,  and  de- 
fendant named  appeals.    Keversed. 

Issues  were  submitted,  and  the  Jury,  hav- 
ing failed  to  agree  upon  a  verdict,  were  dis- 
charged from  further  consideration  of  the 
case,  and  thereupon,  on  motion,  his  honor 
gave  Judgment  for  plaintiff  on  facts  as  ad- 
mitted In  the  pleadings,  and  defendant  bank 
excepted  and  appealed. 

Albion  Dunn  and  Skinner  &  Cooper,  aU  of 
Greenville,  for  appellant.  W.  F.  Evans  and 
F.  G.  James  &  Son,  all  of  Greenville,  for  ap- 
pellee. 

HOKE;  J.  The  action  was  Instituted  by 
plaintiff  against  the  Banking  &  Trust  Com- 
pany to  recover  the  balance  of  a  deposit 
standing  in  her  name  on  the  books  of  defend- 
ant bank.  On  facts  set  forth  in  the  answer, 
defoidant  prayed  that  It  might  offset  against 
this  claim,  or  a  portion  of  it,  an  indebtedness 
due  the  bank  from  plalntlfTs  husband,  W. 
M.  Moore,  and  the  partnership  of  Hall  & 
Moore,  of  which  he  was  a  member.  On  mo- 
tion, said  W.  M.  Moore  has  been  duly  made 
a  party,  and  filed  an  answer  in  denial  of  the 
right  claimed  by  the  defendant  bank.  On 
Issues  submitted  the  Jury  failed  to  agree,  and, 
having  been  duly  discharged,  as  stated,  from 
further  consideration  of  the  case.  Judgment 
was  entered  for  plaintiff  on  the  facts  admit- 
ted In  the  pleadings. 

IVom  these  facts,  taken  from  the  admis- 
sions and  averments  of  defendant  bank  more 
directly  relevant  to  the  question  presented. 
It  appears  that  In  the  fall  of  1915  the  hus- 
band made  a  deposit  In  the  bank  in  his  wife's 
name,  to  the  amount  of  $6,000,  and  this  de- 


posit was  recognized  by  the  banlc,  and  plain- 
tiff allowed  to  check  thereon,  reducing  the 
same,  on  February  2,  1916,  to  $3,744.38 ;  that 
during  this  year,  1915,  after  February  2, 
1916,  the  firm  of  HaU  &  Moore,  composed  of 
W.  M.  Moore,  now  a  defendant,  and  W.  I* 
Hall,  carrying  on  a  mercantile  and  Insurance 
business,  in  the  course  of  said  business,  had 
continued  deaUng  with  defendant  bank,  and 
to  secure  any  Indebtedness  which  might  be 
due  to  defendant  executed  the  demand  note 
of  the  firm  to  the  bank  in  the  sum  of  $2,000, 
said  note  being  also  executed  by  said  W.  L. 
Hall  and  W.  M.  Moore,  the  individual  mem- 
bers of  the  firm;  that  in  the  fall  of  1915, 
the  firm  being  indebted  for  as  much  or  more 
than  the  amount  of  said  note,  demand  was 
made  for  payment,  of  same,  and  the  bank 
was  told  by  Moore  that  he  would  never  pay 
the  debt,  and  "to  get  it  out  of  him  If  they 
could" ;  that  thereupon  defendant  began  an 
investigation  Into  the  affairs  of  the  firm  and 
its  members,  and  ascertained  that  said  firm 
was  Insolvent;  that  Hall  was  also  Insolvent, 
and  that  defendant  W.  M.  Moore  had  no 
property  whatever  available  to  creditors,  ex- 
cept his  interest  in  the  deposit  in  question, 
now  standing  in  the  name  of  his  wife,  the 
feme  plaintiff.  Averment  Is  made,  further, 
that  this  deposit  and  claim  is  in  fact  and  tn 
truth  the  property  of  said  W.  M.  Moore,  the 
bank's  debtor,  and  was  made  by  him  In  his 
wife's  name,  without  valuable  consideration 
moving  from  her,  with  Intent  to  withdraw  his 
property  from  the  reach  of  his  creditors,  and 
to  avoid  payment  of  his  debt  due  to  plaintiffs 
and  others;  that  the  plaintiff  was  knowing- 
ly a  participant  In  the  fraudulent  act  and 
purpose  of  her  husband,  and  if  def^idant  Is 
not  allowed  to  appropriate  the  Indebtedness 
as  prayed,  he  will  be  without  relief  to  the 
premises,  and  lose  entirely  the  value  of  his 
debt  and  claim  against  said  W.  M.  Moore. 

[1]  These  allegations  of  ownership  on  the 
part  of  the  husband,  and  of  unlawful  and 
fraudulent  act  or  Intent  on  his  part,  are  all 
fully  denied  by  plaintiff  and  by  her  husband ; 
but,  assuming  the  averments  of  defendant 
bank  to  be  true,  and  giving  them  the  toter- 
pretation  most  favorable  to  its  claim,  the 
rule  which  should  prevail  when  a  Judgment 
is  entered  against  a  litigant  on  the  pleadings, 
we  are  of  opinion  that  the  defendant  Is  en- 
titled to  have  the  cause  submitted  to  the  Jury 
on  appropriate  issues. 

[2]  This  right  of  a  bank  to  appropriate  a 
debt  in  payment  of  a  deposit  is  referable  to 
the  principle  of  set-off,  dependent,  in  a  court 
of  law,  on  the  construction  of  the  different 
statutes  applicable,  but  existent  also,  as  an 
equitable  principle  independent  of  positive 
statute  when  necessary  to  prevent  a  miscar- 
riage of  right.  In  3  Ruling  Case  Law,  p.  591, 
title  Banks,  and  section  219,  it  is  said  to  ob- 
tato  "between  persons  occupying  the  relation 
of  debtor  and  creditor  and  between  whom 
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there  erlat  mnttial  demands,  and  It  Is  fa- 
miliar law  that  mutuality  is  essential  to  the 
validity  of  a  set-off,  and.  In  order  that  one 
demand  may  he  set  off  against  another,  both 
must  mutually  exist  between  the  same  i>ar- 
tles." 

[3]  It  is  held  here  and  in  other  Jurisdic- 
tions that  this  requirement  of  mutuality  or- 
dinarily forbids  that  the  debt  of  a  partner- 
ship may  be  set  op  agEilnst  the  claim  of  an 
individual  partner  who  is  a  depositor.  Hodg- 
In  V.  Bank,  124  N.  C.  540,  32  S.  E.  887; 
Adams  V.  Bank,  113  N.  C.  332,  18  S.  E.  513, 
23  U  R.  A.  111.  And  the  same  principle  usu- 
ally prevails  In  a  suit  by  a  surety  for  his  in- 
dividual deposit  The  bank  may  not  apply, 
in  satisfaction  of  such  a  claim,  the  amount  of 
a  note  in  which  he  is  only  a  surety.  Lamb, 
Receiver,  v.  Morris,  118  Ind.  179,  20  N.  E. 
746,  4  L.  R.  A.  Ill:  Morse  on  Banking,  i 
326.  But  these  strict  applications  of  the  prin- 
ciple of  set-off,  as  it  prevails  at  law,  may 
be  end  are  properly  modified  when,  by  rea- 
son of  the  insolvency  of  the  parties,  the  ques- 
tion has  heen  reduced  as  a  matter  of  fact  to 
one  of  mutual  Indebtedness  between  the  bank 
and  the  claimant,  and  it  is  necessary  to  allow 
an  appropriation  of  the  defot  to  prevent  a 
palpable  miscarriage  of  Justice.  Sloan  v. 
McDowell,  71  N.  C.  356;  March  v.  Thomas, 
63  N.  C.  87;  Rolling  Mill  Co.  v.  Ore  &  Steel 
Co.,  152  U.  S.  596-«16,  14  Sup.  Ct.  710,  38 
U  Ed.  565;  Barnes  v.  McMuUins,  78  Mo. 
260-271;  2  Story's  Eq.  Jur.  8  1437a;  3  Rul- 
ing Case  Law,  pp.  591,  592.  In  the  citation  to 
Story,  the  position  is  stated  as  follows: 

"The  authorities  upon  this  question  are  con- 
siderably examined,  and  the  following  results 
arrived  at,  in  a  late  case.  The  general  rule,  in 
equity  as  well  as  at  law,  is  that  joint  and  sep- 
arate debts  cannot  be  set  off  against  each  other. 
But  while  at  law  the  rule  admits  of  no  excep- 
tions, and  the  parties  to  the  record  only  will  be 
regarded,  a  court  of  equity  will,  in  a  case  of 
insolvency,  regard  the  real  partiea — those  ul- 
timatdy  to  be  affected  by  the  decree — and  allow 
a  set-off  of  demands  in  reality  mutual,  although 
prosecuted  in  the  name  of  others  nominally  in- 
terested. Courts  of  equity  exercised  a  jurisdic- 
tion over  the  subject  of  set-off  previous  to  the 
enactment  of  the  statutes  upon  the  subject,  and 
their  jurisdiction  does  not  in  any  manner  depend 
upon  these  statutes." 

And  in  Rolling  Mill  v.  Ore  &  Steel  Co.,  su- 
pra. Associate  Justice  Jackson,  delivering  the 
opinion,  said: 

"The  adjustment  of  demands  by  counterclaim 
or  set-off,  rather  than  by  independent  suit,  is 
favored  and  encouraged  by  the  law,  to  avoid 
circuity  of  action  and  injustice  [citing  Railway 
Co.  V.  Smith,  21  WaU.  255,  22  L.  Ed.  513].  By 
the  decided  weight  of  authority  it  is  settled  that 
the  insolvency  of  the  party  against  whom  the 
set-off  is  claimed  is  a  sufficient  ground  for  equi- 
table  interference" 

— citing  numerous  authorities,  and  further: 

"In  Scbuler  v.  Israel,  120  U.  S.  506,  510  [7 
Sup.  Ct  648,  650,  30  L.  Ed.  707],  it  was  said 
by  Mr.  Justice  Miller,  speaking  for  the  court, 
that,  'While  it  may  be  true  that  in  a  suit 
brought  by  Israel  against  the  bank  it  could  in 
an  ordinary  action  at  law  only  make  plea  of 
set-off  of  so  much  of  Israel's  debt  to  the  bank 
as  was  then  due,  it  could,  by  filing  a  bill  in 


chancery  in  such  case,  alleging  Israel's  insolven- 
cy, and  that,  if  it  was  compelled  to  pay  its 
own  debt  to  Israel,  the  debt  which  Israel  owed 
it  but  which  was  not  due,  would  be  lost  be  re- 
lieved by  a  proper  decree  in  equity;  and  as  a 
garnishee  is  only  compelled  to  be  responsible 
for  that  which,  both  in  law  and  equity,  ought 
to  have  gone  to  pay  the  principal  defendant  In 
the  main  suit,  he  can  set  up  all  the  defenses 
in  this  proceeding  which  he  would  have  in  either 
a  court  of  law  or  a  court  of  equity.'  " 

[4]  In  the  present  instance,  as  we  have 
seen,  the  claim  of  the  defendant  bank  is 
against  both  the  partnership  and  the  indi- 
vidual members  who  indorsed  its  note  as 
sureties,  and  under  the  doctrine  recognized 
and  approved  by  these  and  like  authorities 
on  the  subject,  if  the  facts  should  be  estab- 
lished as  alleged  and  contended  for  by  de- 
fendant bank,  the  right  of  appropriation,  to 
the  extent  required  to  satisfy  the  claim, 
would  arise  to  the  bank,  and  the  defendant 
la  therefore  entitled,  as  stated,  to  have  the 
questions  determined  on  proper  issues.  And 
the  principle  is  in  no  way  affected  by  the 
fact  that  the  deposit  now  stands  in  the  name 
of  the  plaintiff,  the  bank  having  taken  it  in 
ignorance  of  the  true  conditions  affecting 
its  rights.  If,  as  defendant  avers,  it  was  in 
fact  and  truth  the  husband's  property,  and 
placed  in  the  wife's  name  with  Intent  to 
defraud  creditors,  and  the  husband  being  in- 
solvent she  was  a  volunteer,  or,  if  she  par- 
ticipated in  the  fraudulent  purpose,  in  such 
case  the  attempted  appropriation  is  avoided 
by  our  statute'  to  prevent  fraudulent  gifts 
and  conveyances  (Revisal,  |§  960-062),  and 
the  question  can,  for  the  purposes  of  this  de- 
fense, be  considered  and  dealt  with  as  if  the 
deposit  stood  in  the  name  of  the  husband,  a 
course  pursued  with  approval  in  Citizens' 
Bank  of  Garnett  v.  Bowen,  21  Kan.  854,  an 
apt  authority  for  the  disposition  we  make  of 
the  present  appeal. 

[S]  Even  if  the  doctrine  of  equitable  set- 
off did  not  in  strictness,  apply  on  the  facts 
alleged  in  the  answer,  the  defendant  would 
be  entitled  to  have  its  defense  considered  as 
a  bill  in  the  nature  of  an  equitable  fl.  fa.; 
the  property  in  question  not  being  available 
to  creditors  under  ordinary  legal  process. 
Mebane  v.  Layton,  86  N.  0.  572;  Bank  v. 
Harris,  84  N.  C.  206;  Tabb  v.  Williams,  67 
N.  C.  352 ;  Harrison  v.  Battie,  16  N.  C.  641. 
We  have  disposed  of  the  present  appeal  on  the 
issuable  facts  alleged  by  the  defendant,  that 
this  deposit  was  the  property  of  the  husbftnd 
placed  in  the  name  of  the  wife  with  intent 
to  defraud  the  husband's  creditors,  and  have 
purposely  refrained  from  discussing  the  evi- 
dential facts,  also  appearing  in  the  pleadings, 
that  the  deposit  in  question  was  part  of  the 
proceeds  from  the  sale  of  a  piece  of  property 
held  by  the  husband  and  the  wife  as  an 
estate  by  entireties.  What  may  have  been 
the  nature  of  the  original  investment  in  this 
property,  and  what  the  effect  of  the  subse- 
quent sale  and  any  agreement  that  may  have 
been  made  by  the  parties  concerning  it,  or  the 
proceeds   from  it,  can  best  be  determined 
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when  tbe  evidence  has  been  more  fully  dis- 
closed on  the  trial  of  the  Issue. 

There  la  error,  and  this  will  be  certified, 
that  the  cause  may  be  submitted  to  tbe  Jury. 

Reversed. 
ao8  s.  0.  OS)  ■—=«■» 

GLADDEN  et  aL  v.  CHAPMAN  et  al. 
(No.  9634.) 

(Supreme  Court  of  South  Carolina.    March  9, 
1917.) 

1.  JX7DaMBNT  «=»497(1)— COLI.ATEKAI.  AlTAOE 

— Statute. 
In  view  of  Code  Civ.  Proc.  1912,  f  186,  as 
to  purchasers  in  good  faith  under  Judgments, 
judgment  in  a  partition  suit,  and  sale  made 
thereunder,  must  be  sustained  against  collateral 
attack  in  an  action  to  recover  possession  of  the 
land,  unless  it  affirmatively  appears  on  the  face 
of  the  record  that  the  court  had  no  jurisdiction 
of  the  subject  of  the  action  and  of  the  parties; 
a  purchaser  in  good  faith  at  a  judicial  sale  being 
bound  only  to  see  that  the  court  has  jurisdiction 
of  the  subject  of  the  action  and  the  parties, 
not  being  affected  b^  irregularities  or  errors 
in  the  record  for  which  the  judgment  may  be 
vacated  on  direct  attack  or  reversed  on  appeal, 
or  by  secret  vices  affecting  the  judgment,  which 
are  not  disclosed  by  examination  of  the  rec- 
ord. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $  937.] 

2.  Pabtition   4=942— Judouent  —  Jubisdio- 

TION. 

Where  the  heirs  of  a  decedent  left  the  state 
20  years  hefore  his  death,  in  suit  by  remaining 
heirs  to  partition  the  decedent's  lands,  the  court 
acquired  jurisdiction  of  the  absent  heirs,  though 
it  held  them  to  be  dead  for  purposes  of  distribu- 
tion ;  the  matter  merely  suggesting  error  in  the 
judgment,  which,  if  conceded,  would  not  avail 
the  absent  heiti  in  a  collateral  attack  upon  it. 
[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  $  106.] 

.x  judomgnt  <ss»495(1)— coixatebal  attack 

— Pbesumption. 
It  must  be  presumed,  from  judgment  order- 
ing sale  of  land  for  partition,  that  the  court 
considered  and  adjudicated  the  regularity  and 
sufficiency  of  every  step  in  the  proceedings  lead- 
ing up  to  it,  indudiug  the  sufficiency  of  the 
complaint,  the  issuance  and  service  of  process 
on  defendants,  and  tbe  rights  and  interests  of 
the  parties  to  the  action  under  the  allegations 
and  evidence,  and,  though  tbe  conclusions  might 
have  been  erroneous  and  reversible  on  appeal, 
thev  wonld  not  make  the  judgment  void  oollat- 
erally. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  »  549%,  933.] 

4.  JUDQMENT  «=>18(2)  —  Plkadino — Failubx 
TO  State  Cause  of  Action— Jubisdiction. 

Merely  because  the  complaint  in  a  partition 
suit  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  absent  defendants,  the 
court  did  not  fail  to  acquire  jurisdiction  of  the 
action  as  to  them,  there  bein^  no  connection  be- 
tween jurisdiction  and  sufficient  allegations. 

5.  Pbocess    ®=»103—Sebvicb— Publication— 
Naues  of  Defendants. 

Judgment  in  a  partition  action  was  not  void 
as  to  defendants,  who  left  the  state  20  years 
before  the  death  of  tbe  owner  of  tbe  land,  be- 
cause they  were  summoned  by  publication  and 
sued  in  the  names  by  which  they  were  known 
when  they  left  tbe  state,  and  not  by  any  others 
acquired  by  marriage  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dtg.  it  129.  131.1 


6.  judombnt  ®=>4s9— coixatebai.  attack— 

Pbbmatubb  Action— Pasties— Aomirisira- 

tob— ruu!  of  0>ubt. 

The  defect  that  an  action  for  partition  of 

decedent's  land  was  brought  within  12  months 

after  his  death,  and  that  the  administrator  was 

not  made  a  party,  as  required  by  rule  S6  of  the 

circuit  court,  was  not  jurisdictionaL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fg  924,  926.] 

Appeal  from  C!ommon  Pleas  Olrcnlt  Court 
of  Chesterfield  County ;  H.  F.  Rice,  Judge. 

Action  by  Minnie  L.  Gladden  and  others 
against  P.  E.  Chapman  and  another.  From  a 
judgment  against  certain  plaintiffs,  tbey  ap- 
peal.   AflSrmed. 

Stevenson  &  Prince,  of  Ciberaw,  for  appet 
lants.  MUler  ft  Lawson,  of  Eartsville,  for 
respondents. 

HTDRICK,  J.  This  Is  an  action  to  recover 
possession  of  a  tract  of  land,  which  plain- 
tiffs claim  as  heirs  of  James  H.  Kesslab. 
Defendants  claim  as  purchasers  under  a 
judgment  of  the  drcnlt  court  under  wbidi 
the  land  was  sold  for  partition  amongst 
tbe  beirs  of  James  H.  Kesslah.  Tbe  record 
in  that  action,  which  defendants  pleaded  as 
an  estoppel,  showed  that  two  of  the  plaintiffs 
were  not  parties  thereto  and  that  four  of 
them  were.  Tbe  court  directed  a  verdict 
for  the  two  who  were  not  parties  and  against 
the  four  who  were.    Tbe  latter  appealed. 

In  1S88,  Martha,  tbe  wife  of  James  H.  Kes- 
slah, left  blm  and  went  to  North  OaroUna, 
taking  with  ber  their  «dilldren.  Kesslah 
died.  Intestate,  April  1,  1908.  Bis  brother, 
George  W.  Kesslah,  administered  upon  bia 
estate,  and  in  October,  1908,  brought  an  ac- 
tion for  partition  of  his  land,  wherein  be  was 
plaintiff,  and  another  brother,  Robert,  and  a 
sister,  Catherine,  and  Martha,  the  wife  of 
James  H.,  and  four  of  their  children  were 
named  as  defendants.  The  verified  complaint 
In  that  action  alleged.  Inter  alia,  that  tbe 
plaintiff  and  the  defendants  Robert  and 
Catherine  were  the  only  heirs  of  James  H., 
and  were  the  owners,  as  tenants  in  common, 
of  the  land  sought  to  be  partitioned ;  that 
Martha,  the  wife  of  James  H.,  and  EUvle,  Al- 
bert, Henry,  and  Susannah,  his  children,  left 
the  state  more  than  20  years  before,  and 
had  never  returned  or  been  heard  of,  and 
that  their  places  of  residence,  If  they  were 
alive,  were  unknown,  and  could  not,  with  due 
diligence,  be  found.  Tbe  relief  prayed  for 
was  that  the  land  be  sold  and  tbe  proceeds 
divided  amongst  the  brothers  and  sister  of 
James  H.  Plaintiff's  afadavlt,  filed  with  the 
complaint,  stated  that  a  cause  of- action  exist- 
ed In  his  favor  against  the  defendants,  on 
the  grounds  stated  In  the  complaint,  and 
(after  reiterating  the  allegation  as  to  their 
absence  and  his  inability  to  ascertain  their 
places  of  residence)  that.  If  living,  they  had 
an  interest  In  the  land  sought  to  be  parti- 
tioned.    Upon  the  complaint  and  affidavit, 
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an  order  of  pabllcatlon  was  granted  and  the 
gammons  was  duly  published  accordingly. 
On  proof  of  default  of  defendants,  the  canse 
.was  referred  to  a  referee  to  take  testimony 
and  report  The  referee  took  testimony,  and 
tliereupon  reported  that  the  allegations  of 
the  complaint  were  true,  and  that  plaintiff 
was  entitled  to  the  relief  prayed  for.  His 
r^ort  was  confirmed  and  made  the  Judgment 
of  the  court  The  land  was  sold,  and  bought 
by  defendants,  who  paid  the  purchase  price 
and  took  possession  under  the  deed  made  to 
them  by  the  officer  of  the  court 

[1]  This  being  a  collateral  attack  upon  It, 
that  judgment  and  the  sale  made  under  It 
must  be  sustained,  unless  it  aGBrmatively 
appears  upon  the  face  of  the  record  tliat 
the  court  had  no  Jurisdiction  of  the  subject 
of  the  action,  or  of  the  parties.  Sound  pub- 
lic policy  requires  that  the  solemn  Judgments 
of  the  courts  and  rights  acquired  thereunder 
be  sustained  against  collateral  assault  if 
in  reason  and  Justice  it  can  be  done.  If 
such  Judgments  and  rjghts  are  lightly  over- 
thrown, the  courts  are  brought  into  disrepute 
and  merited  contempt.  What  sort  of  an 
opinion  must  the  average  layman  entertain 
of  a  court  and  its  administration  of  Justice, 
It  that  court  should  sell  him  land  and  take 
his  money  for  it,  and  afterwards  tell  him 
that  be  has  no  title  and  take  it  away  from 
him?  Our  people  have  an  abiding  faith  in 
"court  titles,"  and  it  should  not  be  shaken. 
Hence  the  rule  Is  as  above  stated,  and  the 
purchaser  in  good  ffitb  at  a  Judicial  sale 
Is  bound  only  to  see  that  the  court  had  Ju- 
risdiction of  the  subject  of  the  action  and 
of  the  parties  in  interest  He  Is  not  affected 
by  irregularities  or  errors  In  the  record  for 
which  the  Judgment  might  have  been-vacated 
in  a  direct  attack,  or  reversed  on  appeal,  or 
by  secret  vices  affecting  the  Judgment,  which 
are  not  disclosed  by  examination  of  the  rec- 
ord. Trapier  v.  Waldo,  16  S.  C.  276 ;  Turner 
V.  Malone,  24  S.  C.  398;  Tederall  v.  Bouk- 
night,  25  S.  C.  275 ;  Hunter  v.  Ruff,  47  S.  O. 
625,  25  S.  B.  65,  58  Am.  St  Rep.  907. 

While  section  185  of  the  Code  of  CSvll 
Procedure,  which  authorizes  the  publication 
of  the  summons  in  certain  cases,  provides 
that  the  defendant  against  whom  publication 
is  ordered  shall  be  aiUowed  to  defend  the  ac- 
tion before  and  after  Judgment,  on  conditions 
specified,  and  even  that  restitution  may  be 
ordered,  If  the  Judgment  has  been  collected 
or  enforced,  yet.  In  accord  with  and  con- 
firmation of  the  principle  and  policy  above 
stated,  It  provides  further  that  "the  title 
to  property  sold  under  such  Judgment  to  a 
purchaser  In  good  faith  shall  not  be  thereby 
affected."  Yates  v.  Gridley,  16  8.  C.  496; 
Clemson  College  v.  Pickens,  42  S.  a  611,  20 
S.  E.  401 ;  Hunter  ▼.  Ruff,  supra. 

Jurisdiction  of  the  subject  of  the  action 
has  not  been,  and  cannot  be,  questioned. 
But  appellants  contend  that  the  Judgment  is 
void  as  to  them,  because  it  appears  on  the 


face  of  the  complaint  tiierelii  that  no  cause 
of  action  was  stated  against  them.  Their 
contention  is  that,  by  necessary  Implication, 
it  is  there  alleged  that  they  were  all  dead, 
and  also  that  they  all  died  without  leaving 
issue,  for  otherwise  the  allegation  that  plain- 
tiff and  his  brother  and  sister  were  the  only 
heirs  of  their  father  and  the  owners  of  his' 
land  was  false  as  matter  of  law;  that,  if 
dead,  they  could  not  have  been  made  parties, 
and,  if  alive,  no  cause  of  action  was  stated 
against  them ;  that  it  would  be  inconsistent 
to  hold  that  they  were  alive  for  the  purpose 
of  acquiring  Jurisdiction  of  them,  but  dead 
for  the  purposes  of  distribution;  that,  if 
they  .were  alive,  so  that  they  could  be  reached 
by  the  Jurisdictional  arm  of  the  court,  they 
were  within  reach  of  its  distributing  hand. 

(2}  The  argument  Is  specious,  but  unsound. 
The  fallacy  of  It  lies  in  ignoring  the  fact— 
not  a  supposition — ^that  they  were  alive. 
Therefore  they  were  within  reach  of  the  Jn- 
risdietional  arm  of  the  court  The  fact  that 
the  court  adjudged  that  they  were  dead  for 
purposes  of  distribution  does  not  affect  its 
Jurisdiction,  but  merely  suggests  error  in  the 
Judgment,  which,  if  conceded,  would  not  avail 
them  in  a  collateral  attack  upon  it  As  said 
by  Mr.  Justice  John.son  for  the  New  York 
Court  of  Appeals,  in  People  v.  Sturtevant, 
9  N.  Y.  263,  269,  59  Am.  Dec.  536: 

"Jurisdiction  does  not  relate  to  the  right  of 
tbe  parties,  as  between  each  other,  but  to  the 
power  of  the  court  The  question  of  its  exist- 
ence is  an  abstract  inquiry,  not  involving  the 
existence  of  an  equity  to  be  enforced,  nor  the 
right  of  the  plaintiff  to  avail  himself  of  it  if  it 
exists.  It  precedes  these  questions,  and  a  de- 
cision upholding  the  jurisdiction  of  the  court 
is  entirely  consistent  with  a  denial  of  any  equi- 
tyi  either  in  the  plaintiff  or  in  any  one  else. 
The  case  we  are  considering  illustrates  the  dis- 
tinction I  am  endeavoring  to  point  out,  as  well 
as  any  supposed  cJise  would.  It  presents  these 
questions:  Have  the  plaintiSW  Shown  a  right  to 
the  relief  which  they  seekY  and  has  the  court 
authority  to  determine  whether  or  not  they  have 
shown  such  a  right?  A  wrong  determination 
of  the  question  first  stated  is  error,  but  can  be 
re-exammed  only  on  aijpeal.  The  other  ques- 
tion is  the  question  of  Jurisdiction." 

rS]  It  must  be  presumed  from  the  Judgment  . 
rendered  that  the  court  considered  and  ad- 
judicated the  regularity  and  sufficiency  of 
each  and  every  step  in  the  proceedings  lead- 
ing up  to  it,  including  the  sufficiency  of  the 
complaint  the  issuance  and  service  of  pro- 
cess upon  the  defendants,  and  the  rights  and 
Interests  of  the  parties  to  the  action  under 
the  allegations  and  evidence;  and  although 
the  conclusions  with  respect  to  those  matters, 
or  any  of  them,  might  have  been  erroneous,  - 
so  that  they  would  have  been  reversed  on 
appeal,  they  do  not  make  the  Judgment  void 
collaterally.  Hunter  v.  Ruff,  supra;  Van 
Fleet  on  Collateral  Attack,  J  1;  23  Cyc.  107a 

[4]  But,  If  it  be  conceded  that  the  com- 
plaint did  fail  to  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  ab- 
sent defendants,  that  was  not  a  Jurisdictional 
defect    23  Cyc  1071,  1093.    As  to  the  suffl- 
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dency  of  aUegatlons  to  confer  Jurisdiction, 
Judge  Van  Fleet,  In  section  61  of  his  work 
on  Collateral  Attack,  says: 

"The  rule  is  this:  Can  H  he  gathered  from  the 
aOegations,  either  direotlv  or  inferentiaUu,  that 
the  party  wae  seeking  the  relief  granted  or  that 
he  wot  entitled  theretoT  If  it  can,  the  allega- 
.tions  will  shidd  the  judgment  from  collateral 
assault." 

Further  on.  In  the  same  section,  the  learned 
author  says : 

"A  large  number  of  cases  are  cited  in  chap- 
ter VIII,  infra,  where  the  judgment  is  not 
void,  although  the  aiGdavit,  complaint,  or  peti- 
tion showed  affirmatively  that  the  plaintifE  had 
no  caiuB  of  action  whatever.  These  illustra- 
tions show  that  there  is  no  connection  between 
jurisdiction  and  sufficient  allegations.  In  other 
words,  in  order  to  'set  the  judicial  mind  in  mo- 
tion,* or  to  'challenge  the  attention  of  the  court,' 
it  is  not  necessary  that  any  material  allegation 
should  be  sufficient  in  law,  or  that  it  should 
even  tend  to  show  facts  that  are  sufficient.  If 
that  were  the  rule,  the  absence  of  any  material 
allegation  would  always  make  the  judgment 
void,  because  it  cannot  be  said  that  such  a  com- 
plaint has  any  tendency  to  show  a  cause  of  ac- 
tion. It  will  be  seen  from  the  cases  about  to 
be  cited  that,  when  the  allegations  are  sufficient 
to  inform  the  defendant  what  relief  the  plaintiff 
demands,  the  court  having  power  to  grant  it  in 
a  proper  case,  jurisdiction  exists,  and  the  de- 
fendant must  defend  himself." 

He  concludes : 

"That,  if  there  is  any  petition  at  all  invoking 
the  action  of  the  court,  its  judgment  is  not 
void." 

The  subject  Is  given  elaborate  considera- 
tion In  Jarrell  v.  Laurel  Coal  &  Land  Co., 
75  W.  Va.  752,  84  S.  E,  933.  L.  B.  A.  1916B, 
312,  and  an  editorial  note  to  that  case  in 
which  It  appears  that  the  rule  laid  down  by 
Judge  Van  Fleet  Is  sustained  by  the  weight 
of  reason  and  authority. 

[(]  Appellants  contend,  further,  that  the 
Judgment  Is  voi'd  as  to  them,  because  they 
were  not  sued  by  their  correct  names:  For 
Instance,  that  Ella  V.  Martin  was  not  law- 
fully summoned  by  the  name  of  Elvie  Ees- 
slah,  nor  Macon  Albert  Kesslah,  by  the  name 
of  Albert  Kesslah,  and  so  on.  The  answer  to 
that  contrition  lies  in  the  undisputed  evi- 
dence that,  when  they  left  the  state,  they 
were  known  by  the  names  In  which  they  were 
sued,  and  none  other,  and  that  they  knew 
themselves  by  those  names ;  and  If  they  had 
any  other,  It  was  known  only  to  them  and 
their  parents.  There  Is  no  evidence  that 
they  were  known  by  any  other  names  than 
those  In  which  they  were  sued,  except  that 
Susannah  was  called  Susie,  which  Is  com- 
monly known  to  be  one  of  the  diminutives  of 
that  name.  If  Ella  V.  Martin  saw  the  pub- 
lished summons  to  Elvie  Kesslah  (whether 
she  did  or  not  is  Immaterial — Hunter  t.  Ruff, 
supra),  she  must  have  concluded  that  she  was 
the  person  Intended,  for  she  knew  that,  when 
a  child,  she  was  called  Elvie  Kesslah,  and 
especially  so  when  that  name  appeared  In 


connection  with  the  names  of  her  mother  and 
sister  and  brothers.  Under  the  drcumstane- 
es  of  this  case,  It  would  be  unreasonable  to 
hold  that  the  court  acquired  no  Joiisdlction 
of  her,  because  she  was  sued  In  ber  maiden 
name,  instead  of  that  which  she  acqalred  by 
marriage  after  she  left  the  state.  The  prac- 
tical effect  of  such  holding  would  be  that  she 
could  not  have  been  made  a  party  at  all;  for 
she  could  not  have  been  sued  by  'description 
as  an  heir  of  James  H.  Kesslah  whose  name 
was  unknown,  because  her  name  was  known. 
Moreover,  as  she  waa  unmarried  when  she 
left  the  state,  and  had  not  been  heard  of  for 
more  than  20  years,  and  as  due  diligence 
could  not  discover  whether  she  was  dead  or 
alive,  or.  If  alive,  her  place  of  residence,  how 
could  It  be  said  that  it  should  have  discover- 
ed her  married  name?  So,  also,  as  to  the 
others.  We  must  conclude,  therefore,  that 
the  names  given  the  appellants  In  tbe  pub- 
lished summons  were  sufficient  for  the  pur- 
pose of  giving  them  notice  of  the  action. 
Emery  v.  Kipp,  154  CaL  83,  97  Paa  17,  19  L. 
R.  A.  (N.  S.)  983,  129  Am.  St  Bep.  141. 

[B]  The  next  objection  to  the  Judgment  Is 
that  the  action  was  prematurely  and  Improp- 
erly brought,  because  It  was  commenced  with- 
in 12  months  after  the  death  of  the  intestate, 
and  because  the  administrator  of  his  estate 
was  not  made  a  party,  as  required  by  rule  55 
of  the  circuit  court.  The  wisdom  of  the 
rule  Is  unquestioned.  Some  of  the  reasons 
why  It  should  be  observed  are  pointed  out  In 
the  opinion  of  this  court  in  Ex  parte  Worley, 
49  S.  C.  41,  26  S.  B.  949.  But  it  Is  only  a 
rule  of  practice,  and,  while  the  failure  to  ob- 
serve It  may  have  been  error,  which  would 
have  been  corrected  on  application  to  the 
court,  of  on  appeal  from  the  Judgment,  clear- 
ly It  was  not  a  Jurisdictional  defect. 

The  undisputed  evidence  shows  that  the 
defendants  In  this  action  were  purchasers  In 
good  faith  under  a  Judgment  rendered  by  a 
court  that  had  Jurisdiction  of  the  subject  of 
tbe  action  and  of  these  appellants.  It  follows, 
under  the  authorities  above  cited,  that  ap- 
pellants cannot  be  permitted  to  attack  that 
judgment  in  a  collateral  action.  No  doubt  a 
wrong  was  done  them;  but  they  were  not  al- 
together without  fault  Their  conduct.  In 
remaining  absent  from  the  state  so  long, 
without  communicating  with  their  relatives 
or  friends  here,  made  It  possible;  and  they 
have  no  Just  ground  to  complain  because  the 
court  declines  to  correct  the  wrong  done  them 
by  doing  a  greater  wrong  to  the  defendants, 
and,  in  so  doing,  set  a  mischievous  precedent 

Judgment  affirmed. 

GABY,  a  J.,  and  FBASEB  and  GAGE. 
JJ.,  concur.    WATTS,  J.,  took  no  part 
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SWEAT  ▼.  WOLFE.     (No.  9842.) 

(Sapreme  Court  of  South  Carolina.    March  16, 
.    1917.) 

1.  Appiai.  and   Bbbob  ig=»714(4)  —  Mattkbs 

CONSIDEBED — ADKISSIONS  BY    COUNSEL. 

A  Statement  of  facts  in  counsel's  argument 
may  be  accepted  as  against  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !  2962.] 

2.  BbPLCVIN  ^=968— AlOINDlIENT— Refubal 
TO  AlXOW  AlCZNDICEm  OP  A  CltAIM  AMD  Ds- 

LITEST  Complaint. 
Refusal  to  aUow  amendment  of  a  claim  and 
delivery  complaint  against  the  administrator  of 
an  estate,  by  eliminating  any  damage  claim 
against  the  estate,  is  not  erroneous,  since  the 
amendment  would  leave  the  estate  liable  for 
costs,  whereas  only  tie  representative  individu- 
ally is  liable. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  SS  251-266.} 

Appeal  from  Common  Pleas  Clrcoit  Conit 
of  Dorchester  County;  B.  W.  Memmlnger, 
Judge. 

Action  by  T.  O.  Sweat  against  George  W. 
Wolfe,  administrator  of  the  estate  of  J.  D. 
Smith.  From  a  judgment  dismissing  the  ac- 
tion, plaintiff  appeals.    Affirmed. 

John  A  Hiers,  of  St  George,  fbr  appel- 
lant. liCgare  Walker,  of  Summervllle,  for 
respondent 

HYDRICK,  J.  Plaintlft  brought  this  ac- 
tion of  claim  and  delivery  against  defend- 
ant as  administrator  of  the  estate  of  J.  Ia 
Smith,  deceased,  to  recover  possession  of 
some  cattle  which  he  alleges  he  bought  of 
Smith  In  his  lifetime,  and  $500  damages  for 
the  detention  thereof.  The  court  below  sus- 
tained a  demurrer  to  the  complaint  and  dis- 
missed the  action,  refusing  plalntUTs  mo- 
tion to  be  allowed  to  amend. 

[1, 2]  It  Is  stated  In  the  "case"  that  a  mo- 
tion was  made  by  plaintiff's  counsel  to  amend 
the  complaint  bat  It  does  not  appear  what 
amendment  was  asked  for.  Appellant  states 
in  the  argument  that  he  asked  to  be  allowed 
to  amend  by  eliminating  aU  claim  for  dam- 
ages against  the  estate  of  Smith.  While  we 
may  not  consider  a  statement  of  fact  found 
only  in  the  argument  of  counsel  In  his  favor, 
we  may  accept  It  against  him.  Assuming, 
then,  that  counsel  asked  to  be  allowed  to 
amend  as  stated,  there  was  no  error  in  refus- 
ing his  motion,  for  that  would  have  left  the 
action  to  proceed  against  the  defendant  In 
his  representative  capacity;  and,  tf  plain- 
tiff bad  recovered,  the  judgment  for  costs  at 
least  would  have  been  entered  against  the 
estate.  In  Elmore  v.  Elmore,  58  S.  C.  289, 
36  S.  E.  656,  61  L.  R.  A  261,  it  was  held  that 
an  executor  or  administrator  cannot  be  sued 
in  his  representative  capacity  in  claim  and 
delivery  for  a  chattel  in  his  possession  as 
property  of  the  estate  which  he  represents. 
If  sued  for  such  a  chattel  the  action  must 
be  against  him  as  an  Individual.  If  plaintiff 
hud  asked  to  be  allowed  to  amend  by  making 


the  action  one  against  the  defendant  Individ- 
ually, the  allowance  of  such  an  amendment 
would  have  been  within  the  discretion  of  the 
court  and  It  might  have  been  granted ;  but 
as  we  have  seen,  the  amendment  asked  for 
was  properly  refused. 
Judgment  affirmed. 

6ART,  C.  J.,  and  WATTS,  FBASER,  and 
GAGE,  JJ.,  concur. 


aw  S.  0.  496) 

McPADDEN  V.  CLARK  et  aL    (No.  9636.) 

(Supreme  Court  of  South  Carolina.     March  12, 
1917.) 

Parties  ®=»7— Tbubtee  or  Bzpbbss  TBtrar— 
FOBECLOSUBX  —  Mastbb  AS  Pabtt  Plain- 
nFP. 
Where  decree  provided  that  bonds  represent- 
ing interest  parents  of  mortgage  which  was 
the  share  of  mmor  defendants  were  to  be  ex- 
ecuted and  delivered  to  the  master  to  be  held 
until  infants'  majority  or  to  I>e  turned  over  to 
their  duly  authorized  guardian,  and  that  bonds 
which  were  the  share  of  adult  defendants  be 
assigned  to  them  by  the  master,  the  master 
was  not  a  trustee  of  an  express  trust  within 
the  statute,  and  was  not  a  proper  party  plaintiff 
to  foreclose  the  mortgage,  bemg  merdy  a  cus- 
todian thereof. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
DiJB.  ii  &-11.] 

Gary,  G.  J.,  and  Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Mendel  L.  Smith,  Judge. 

Suit  by  A  D.  McFadden,  Master,  against 
Washington  Clark  and  another.  Order  over- 
ruling objection  by  defeudauts  to  plalntifTs 
right  to  bring  action,  and  defendants  api)eal. 
Reversed,  and  complaint  dismissed. 

H.  N.  Edmunds  and  Logan  &  Graydon,  aU 
of  Columbia,  for  appellants.  Cooper  &  Coop- 
er and  Jas.  S.  Verner,  aU  of  Columbia,  for 
respondent 

WATTS,  J.  I  cannot  concur  In  the  opin- 
ion of  the  Chief  Justice  herein.  I  think  the 
judgment  should  be  reversed  and  the  com- 
plaint dismissed.  The  plaintiff  is  not  the 
owner  and  holder  of  the  bonds  and  mortgage 
complained  upon.  He  has  no  Interest  whatso- 
ever therein.  He  has  no  right  to  maintain 
the  suit  He  is  not  the  real  owner,  but  mere- 
ly the  custodian  of  the  bonds  and  mortgage. 
He  is  not  the  trustee  of  an  express  trust  and 
this  is  not  such  a  case  as  he  Is  authorized 
by  statute  to  sue. 

The  decree  of  the  court  under  which  the 
sale  was  made  whereby  he  acQulred  the 
bonds  and  mortgage  is  as  follows : 

"That  the  bonds  representing  the  deferred 
payment  of  the  interest  as  may  be  ascertained 
to  oe  the  shares  of  the  minor  defendants,  Marion 
Earle  Turner  and  Margaret  Smiley  Turner, 
were  to  be  executed  and  delivered  to  the  master 
for  Richland  county  to  l>e  held  by  him  for  such 
minors  until  they  t>ecome  of  age  or  to  be  turned 
over  by  him  to  a  duly  appointed  guardian  on 
their  behalf.  That  the  bonds  representing  the 
deferred  payment  of  the  interest  as  may  be  as- 
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certatned  to  be  the  shares  of  the  adult  plaintiffs 
herein  be  executed  and  delivered  to  the  master 
for  Richland  county,  and  that  the  same  be  forth- 
with assigned  to  them  by  said  master  accord- 
ing to  their  res]]ectiTe  rights  therein.  The  pro- 
ceeds of  the  said  sale  and  the  interest  on  the 
deferred  payment  represented  by  the  bonds  and 
mortgages  above  referred  to  shall  be  distributed 
and  assigned  among  the  parties  hereto  as  fol- 
lows: Jas.  B.  Turner,  %  thereof,  and  to  each 
of  the  following  children,  to  wit,  G.  W.  Turner, 
J.  A.  Turner,  J.  T.  Turner,  O.  E.  Turner,  Clyde 
Turner,  Marion  Earle  Turner,  and  Margaret 
Smiley  Turner,  '/ji  each  upon  the  execution 
and  delivery  to  the  master  for  Richland  connty 
of  the  bonds  and  mortgages  above  mentioned  and 
the  payment  to  him  of  $6,000  in  caslu" 

The  record  in  the  case  further  shows  the 
following:  T^iia  judgment  roll  No.  10S92 
(Jas.  B.  Turner,  Plaintiff,  t.  Marlon  Earle 
Turner,  et  al.,  Defendants)  showed  that  the 
bonds  and  mortgages  sought  to  be  foreclosed 
In  this  action  were  executed  pursuant  to  a 
decree  of  the  court  of  common  pleas  for  Rich- 
land county  taken  in  an  action  which  was 
commenced  for  the  purpose  of  securing  au- 
thority from  the  court  to  convey  to  the  de- 
fendant Washington  Clark  the  real  estate 
covered  by  said  mortgages,  whicta  was  part  of 
the  estate  of  Lavinia  E.  Turner,  who  died 
intestate,  leaving  as  her  only  heirs  at  law 
the  parties  to  the  action  of  Turner  v.  Turner 
alioTe  referred  to,  two  of  whom  were  Infants. 
In  order  to  convey  the  interest  of  the  Infants 
In  said  property  application  was  made  to  the 
court  In  the  said  case  of  Turner  t.  Turner. 

This  conclusively  shows  that  the  master 
is  merely  a  custodian  of  the  securities.  It  Is 
not  his  business  to  collect  them,  and  his  In- 
stitution of  the  suit  is  without  authority  of 
law.  It  is  not  his  business  to  collect  for  the 
adult  parties.  That  is  their  affair,  and  he 
cannot  Institute  the  suit  for  the  infants,  as 
the  decree  requires  him  to  hold  them  for 
them  until  they  become  of  age  "or  to  be  turn- 
ed over  by  him  to  a  duly  appointed  guardian 
on  their  behalf."  The  cash  portion  at  the 
sale  was  $5,000,  which  was  distributed  as 
provided  for  by  the  decree. 

In  the  decree  in  this  case  a  large  amount  Is 
allowed  for  attorney's  fees.  It  is  difficult  to 
conceive  how  the  parties  can  be  benefited  by 
.  allowing  the  master  to  foreclose  and  how 
they  can  be  benefited  by  paying  attorney's 
fees  and  commissions  to  the  officers  of  court. 
The  decree  In  the  former  case  contemplated 
that  the  adults  manage  their  own  Interests, 
and  that  of  the  minors  was  protected  by  the 
order  of  court.  The  evidence  In  the  case 
falls  to  show  that  the  plaintiff  is  in  any  man- 
ner entitled  to  maintain  this  suit  He  has  no 
authority  from  any  one  interested  therein 
aud  no  ord^r  from  the  court  -  He  is  merely 
a  custodian  of  the  securities  and  a  volun- 
teer in  the  matter  without  authority  of  law 


to  bring  the  action,  and  I  think  ,the  Judg- 
ment should  be  reversed,  and  the  complaint 
dismissed. 
Judgment  reversed, 

GAGE  and  HTDBICK,  JJ,  concur. 

GARY,  O.  J.  (dlssrating).  This  U  an  ap- 
peal from  an  order  ovm-uUng  the  objectioD 
interposed  by  the  defendants  that  the  plahi- 
tiff  did  not  have  the  right  to  bring  the  action, 
to  foreclose  the  mortgage  given  to  secure  pay- 
ment of  the  bonds  hereinafter  mentlcMied,  on 
the  ground  that  he  was  not  the  real  party  in 
interest  The  plaintiff  contended  that  sueb 
an  objection  could  not  be  entertained,  tmless 
it  was  made  by  demurrer  or  answer;  and  his 
honor  the  circuit  judge  so  ruled. 

In  the  present  case,  the  question  whether 
the  plaintiff  is  the  real  party  in  iutorest  is 
very  important,  as  it  is  contended  by  the  de- 
fendants that  the  bringing  of  this  action  by 
the  plaintiff  is  in  violaUon,  of  the  previous  or- 
ders of  the  court  In  the  proceedings  oat  of 
which  this  action  arose,  which  provide  that 
the  bonds  representing  the  shares  of  the  mi- 
nors be  delivered  to  the  master  for  Blchland 
county,  to  be  held  by  Mm  for  such  minors, 
until  they  become  of  age,  or  to  be  turned  over 
by  him  to  a  duly  appointed  guardian  on  their 
behalf;  and  that  the  bonds  representing  the 
shares  of  the  adults  be  delivered  to  the  mas- 
ter for  Richland  county,  and  that  the  same 
be  forthwith  assigned  to  them  by  said  master, 
according  to  .their  respective  rights  therein. 
Furthermore,  it  occurs  to  the  c(Hirt  that  tbe 
question  may  hereafter  arise  as  to  tbe  llabil!> 
Ity  of  the  plaintiff,  in  his  official  capacity,  for 
any  losses  that  may  be  sustained  under  these 
proceedings.  If  be  should  be  allowed  to  pro- 
ceed with  tbe  action. 

In  the  case  of  Parker  v.  yictorla  Co.,  KSS 
S.  C.  375,  88  &  E.  1068,  the  court  used  this 
language: 

"The  case  of  Haygood  v.  Boney,  43  S.  O.  63 
[20  S.  E.  8031,  as  well  as  numerous  others  that 
might  be  cited,  clearly  shows  that  the  court  has 
the  power  to  order  the  amendment  or  it  can 
remand  the  case  to  the  circuit  court  for  the 
purpose  of  enabling  the  plalntifE  to  make  a  mo- 
tion to  that  eSect. 

Under  the  peculiar  circumstances  of  this 
case,  we  deem  It  advisable  to  order  that  the 
defendants  be  allowed  to  amend  thetr  an- 
swers, BO  as  to  present  the  question  onder 
consideration,  in  proper  form. 

ERASER,  J.,  concurs. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Petition  dismissed,  and 
order  staying  remittitur  revoked. 
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THOMPSON  v.  CURBX  rt  aL    (No.  3092.) 

'Snpreme  Conrt  of  Appeals  of  West  Virginia. 

March  6,  1917.) 

(Syllabut  by  the  Oovrt:^ 

1.  Biixs  AMD  Notes  ®=»243—lND0BaKB— Lia- 
bility. 

A  person  who,  otherwise  than  as  maker, 
drawer,  or  acceptor,  places  his  name  upon  a 
negotiable  instrument,  executed  according  to 
the  Uniform  Negotiable  Instruments  Law,  is 
deemed  to  be  an  indorser,  unless  by  appropri- 
ate words  he  indicates  an  intention  to  be  bound 
bi  some  other  capacity. 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Notes,  Cent.  Dig.  §§  549,  552,  553.] 

2.  Bills  and  Notes  ig=»243— Indobsm— Cow- 

TBACT. 

The  contract  of  one  who  so  indorses  a  nego- 
tiable instrument  drawn  under  that  act  is,  as 
at  common  law.  upon  the  sole  condition  that  he 
will  pay  the  obligatiou,  if  the  maker  falls  to 
pay  it  when  due. 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Notes,  Cent.  Dig.  ii  649,  652,  653.] 

3.  Bills  and  Notes  iS=396— Liabilitt  ot 
Ik  DOBBEB— Prebe  ntation. 

Bat,  to  render  such  an  indorser  liable,  pre- 
•entment  for  payment  at  the  time  and  place 
designated  in  the  paper  and  notice  of  dishonor 
are  essential,  unless  he  waives  these  require- 
ments ;  and  this  he  may  do,  expressly  or  implied- 
ly, either  before  or  after  the  maturity  of  the 
instrument. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  if  1022-1028.] 

4.  BiLUB  ahd  Notes  <S=>526— Liability  of 
Indorsed— Waives  of  Pbesentment— Evi- 
dence. 

The  facts  herein  proved,  althotigh  as  to  them 
the  testimony  conflicts,  heJd  sufficient  to  show 
such  a  waiver  after  maturity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i|  1840-1846.] 

Error  to  Circuit  Coart,  Ltncoln  County. 

Action  by  Lawson  Thompson  against  B. 
B.  Curry,  D.  B.  Wilkinson,  Granville  Cur- 
ry, S.  S.  Johnson,  and  John  W.  McColgln. 
Judgment  for  plaintiff  against  Wilkinson 
only,  and  plaintiff  brings  error.  Reversed, 
and  Judgment  rendered  for  plaintiff  against 
Wilkinson  and  Johnson,  and  dismissing  as  to 
Granville  Curry,  without  prejudice. 

Jacob  Smith,  of  Hamlin,  for  plaintiff  In  er- 
ror. A.  F.  Morris,  of  Hamlin,  for  defendants 
In  error. 

LYNCH,  P.  The  note  sued  on  in  this  ac- 
tion, when  delivered  to  the  payee,  showed  on 
Its  face  the  names  of  B.  B.  Curry  and  D.  B. 
WUkbison  as  makers,  and  on  the  reverse 
side  the  names  of  Granville  Curry  and  S. 

5.  Johnson,  and  none  others.    It  bears  date 
January  1, 1912,  and  reads: 

"Twelve  months  after  date  we  promise  to  pay 
to  the  order  of  John  W.  McColgin,  without  off- 
set, one  thousand  dollars,  payable  at  the  Lin- 
coln National  Bank  of  Hamlin,  W.  Va." 

As  thus  executed,  McColgin  before  maturity 
and  without  recourse.  Indorsed  and  delivered 
it  to  Lawson  Thompson,  who,  without  pre- 
senting it  for  payment  on  the  date  and  at  the 


place  appointed  therefor,  afterwards  brought 
assumpsit  against  the  signatories  named  ex- 
cept the  payee.  The  circuit  court,  by  agree- 
ment of  the  parties,  tried  the  case  In  llefQ  of 
a  Jury,  and  rendered  Judgment  against  D.  B. 
Wilkinson  only.  Thomx>son  complains,  be- 
cause the  conrt  denied  him  the  right  to  re- 
cover against  S.  S.  Johnson  and  the  personal 
representative  of  Granville  Curry,  wno  died 
pending  the  suit  The  theory  of  the  defense 
they  proiKtsed,  the  one  apparently,  approved 
and  adopted  tqr  the  court  In  determining  the 
rights  of  the  parties,  was  that,  under  section. 
63,  c.  08A,  Code  (sec.  4234),  they  were  Indors- 
ers,  and  as  such  relieved  from  liability  be- 
cause plaintiff  failed  to  present  the  note  for 
payment  at  the  time  and-  place  fixed  therein 
for  that  purpose  and  to  give  them  formal 
notice  of  its  dishonor.  This  he  admits  he  did 
not  do,  and  was  not  aware  that  It  was  neces- 
sary to  do  to  bind  them. 

Nor  were  presentment  and  notice  required 
at  the  common  law,  as  interpreted  by  the 
courts  of  this  state,  because,  as  Granville 
Curry  and  Johnson  placed  their  names  In 
blank  upon  the  back  of  the  instrument  before 
delivery,  for  the  accommodation  of  the  mak- 
ers, the  payee  or  his  Indorsee  could,  under 
the  common-law  principles,  elect  to  hold  them 
as  Joint  makers  or  as  guarantors  or  Indorsers. 
Peters  v.  Nolan  Coal  Co.,  61  W.  Va.  392,  66 
S.  B.  736,  and  cases  dted.  The  note  was 
negotiable  at  common  law ;  the  Indorsements 
were  made  before  delivery  and  above  the 
indorsem^it  of  the  payee. 

[1]  But,  by  section  63  of  the  Necotiable 
Instruments  Act: 

"A  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  maker,  drawer  or 
acceptor,  is  deemed  to  be  an  indorser,  unless  he 
clearly  indicates  by  appropriate  words  his  in- 
tention to  be  boimd  In  some  other  capacity." 

And  the  next  section  (sec.  4235)  adds: 
"Where  a  person,  not  otherwise  a  party  to  an 
instrument,  places  thereon  his  signature  in 
Elank  before  delivery,  he  is  liable  as  indorter 
in  accordance  with  the  following  rules:  (1)  If 
the  instrument  is  payable  to  the  order  of  a  third 
person,  he  is  liable  to  the  papree  and  to  all  sub- 
sequent parties;  (2)  if  the  instrument  is  pay- 
able to  the  order  of  the  maker  or  drawer,  or  is 
payable  to  bearer,  he  is  liable  to  all  parties 
subsequent  to  the  maker  or  drawer ;  (3)  if  he 
signed  for  the  accommodation  of  the  payee,  he  is 
liable  to  bU  parties  subsequent  to  the  payee." 

And  further,  by  clause  6  of  section  17  (sec. 
4188): 

"Where  a  signature  is  so  placed  upon  the  in- 
strument that  it  is  not  clear  in  what  capacity 
the  person  making  the  same  intended  to  sign,  he 
is  to  be  deemed  an  indorser." 

These  details  of  the  act  clearly  Identify 
Granville  Curry  and  Johnson  as  Indorsers, 
and  this  identification  renders  certain  the 
capacity  in  which  they  Joined  in  ezecatlng 
the  instrument  sued  on. 

The  uncertain  status  of  an  irreguiar  ox 
anomalous  Indorser  at  the  common  law,  as  in- 
terpreted by  the  courts  of  the  different  Jurls- 
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dictions,  was,  as  generally  agreed,  one  of 
the  chief  inducements  for  the  movement  that 
ccdminated  in  the  adoption  of  the  Uniform 
Negotiable  Instruments  Law  by  many  of  the 
states  of  the  Union.  The  varied  interpreta- 
tion of  the  relation  that  an  Indorsement  in 
blank  created,  as  between  the  apparent  mak- 
ers, Indorsers,  and  others,  during  the  course 
of  the  Instrument,  operated  as  an  Impediment 
or  obstruction  to  its  commercial  circulation 
and  currency.  For  if  as  held  In  this  state  in 
the  case  cited,  the  payee  or  Indorsee  of  such 
.paper  had  the  option  to  treat  as  a  joint  mak- 
er, guarantor,  or  indorser  one  who  signed 
his  name  in  blank  on  the  back  thereof,  his 
status  was  one  of  doubt  and  uncertainty 
wherever  the  paper  found  its  way  in  commer- 
cial transactions,  because  other  jurisdictions 
gave  him  a  different  status.  3  B.  O.  Lk  S§ 
840-347;  8  C.  J.  I  118  et  seq. 

Giving  to  sections  63  and  64,  c.  98A,  Code, 
their  logical  and  legitimate  interpretation 
and  effect,  in  view  of  the  purpose  of  the  whole 
act,  the  conclusion  seems  to  be  inevitable 
that  where,  before  delivery  to  the  payee,  a 
person  signs  his  name  in  blank  on  the  back 
of  an  instrument  In  form  negotiable,  other- 
wise than  for  the  purpose  of  transferring  the 
title,  he  is  to  be  deemed  as  having  consented 
to  be  bound  in  the  capacity  of  an  indorser 
and  not  otherwise,  although  under  the  com- 
mon-law rules  his  status  may  have  been  dif- 
ferent. These  sections  fix  and  determine  the 
exact  relation  he  bears  to  the  paper,  when  it 
passes  by  delivery  to  the  payee;  a  relation 
that  remains  fixed  and  stable  during  the  en- 
tire circulation  of  the  instrument.  Until  it  is 
paid,  he  occupies  the  position  of  an  indorser, 
and,  as  such,  is  subject  to  the  burdens  Im- 
posed by  that  relation,  and  entitled  to  what- 
ever protection  it  affords.  That  relation,  its 
burdens  and  Immunities,  are  the  same  in  all 
Jurisdictions  wherein  the  Uniform  Negotiable 
Instruments  Act  has  been  enacted  and  now 
is  in  force.  His  liability  is  no  longer  sus- 
ceptible of  doubt  or  uncertainty.  The  statute 
fixes  his  status,  a  status  wholly  beyond  the 
power  of  alteration  or  change  at  the  option 
of  the  payee  or  any  subsequent  holder.  Such 
indeed  is,  with  one  exception,  the  concensus 
of  opinion,  so  far  as  expressed  by  authors 
and  decisions  dealing  with  the  new  form  of 
legislation.  Baumelster  v.  Kuntz,  63  Fla.  340, 
42  South.  886 ;  Hough  v.  State  Bank,  61  Fla. 
200,  65  South.  462,  Ann.  Cas.  1912D,  1200; 
Williams  V.  Palntsville  National  Bank,  143 
Ky.  781,  137  S.  W.  635,  Ann.  Cas.  1912D,  350; 
Haddock  v.  Haddock,  102  N.  Y.  499,  85  N.  E. 
682,  19  li.  B.  A.  (N.  S.)  136;  Bockfleld  v. 
First  National  Bank,  77  Ohio,  311,  83  N.  B. 
382,  4  I*  B.  A.  (N.  S.)  842;  Deahy  v.  Choquet, 
28  R  1. 338, 67  Atl.  421, 14 1/.  B.  A.  (N.  S.)  847 ; 
Bank  of  Montpeller  v.  Montpeller  Lumber 
Co.,  16  Idaho,  730,  102  Pac.  685;  First  Na- 
tional Bank  V.  Bickel,  143  Ky.  754,  137  S.  W. 
790 ;  Bamford  v.  Boynton,  200  Mass.  560,  86 
M.  BL  900,  19  U  B.  A.  (N.  S.)  87^.  128  Am. 


St  Bep.  378;  Toole  v.  Crafts,  193  Mass.  110, 
78  N.  E.  775,  118  Am.  St.  Bep.  455;  Perry 
Co.  V.  Taylor  Bros.,  148  N.  O.  362,  62  S.  E. 
423 ;  Farquhar  Co.  t.  Higham,  16  N.  D.  106, 
112  N.  W.  657.  For  other  citations  see  1 
Daniel,  Neg.  Inst  {  714;  Rockaway  Bank  v. 
Norton,  186  N.  I.  484,  79  N.  E.  709. 

[2,  3]  So  that,  as  so  interpreted,  and  indeed 
as  the  act  itself  renders  obvious  the  persona 
whose  names  appear  on  the  back  of  the  in- 
strument are  indorsers.  Their  contract  as  at 
common  law,  was  upon  the  condition  that 
they  would  pay  the  debt  tf  the  makers  failed 
to  pay  it  when  due.  But  no  liability  attach- 
ed unless  when  presented  for  payment  at  the 
time  and  place  fixed  in  the  contract  payment 
was  refused  by  those  primarily  liable,  and 
notice  of  nonpayment  was  communicated  to 
the  indorsers,  unless  waived  either  expressly 
or  impliedly  before  or  after  the  maturity 
of  the  Instrument.  Section  109,  c.  9SA,  Code 
(sec.  4280).  The  trial  of  the  case.  Indeed, 
proceeded  upon  the  theory,  advocated  by  the 
plaintiff,  that  although  Granville  Curry  and 
Johnson  were  indorsers,  entitled  to  notice  ol 
dishonor,  they  were  nevertheless  bound  be- 
cause, before  and  after  the  maturity  of  the 
note,  they  waived  these  requirements;  and 
to  establish  or  disprove  waiver  was  the  pur- 
pose of  practically  all  the  testimony  introduc- 
ed upon  the  trial  of  the  case.  Conceding  the 
efficacy  of  the  testimony  Introduced  to  show 
a  verbal  promise  of  payment  made  by  the  in- 
dorsers after  the  dishonor  of  the  instrument, 
of  which  it  appears  by  their  own  admissions 
they  had  knowledge,  the  inquiry  is  whether 
the  trial  court  erred  in  denying  plaintiff- 
judgment  against  them  also,  in  view  of  the 
waiver  provisions  contained  in  section  100 
that: 

"Notice  of  dishonor^  may  be  waived,  either  be- 
fore the  time  of  giving  notice  has  arrived,  or 
after  the  omisaion  to  give  due  notice,  and  the 
waiver  may  be  express  or  implied." 

[4]  Obviously  there  were  negotiations 
among  all  the  parties  to  the  instrument  be- 
fore and  after  it  became  due,  in  anticipation 
of  the  makers'  inability  to  pay  it  owing  to 
the  loss  by  fire  of  their  stock  of  merchandise 
before  that  date.  While  the  testimony  of 
Granville  Curry  and  Johnson  does  not  in 
every  particular  agree  with  that  of  the  plain- 
tiff in  regard  to  what  was  said  during  these 
negotiations,  yet  on  some  phases  of  the  trans- 
action there  is '  no  discord  between  them. 
Johnson  says: 

"I  told"  the  plaintiff  "to  go  and  see  Carry  and 
Wilkinson  in  regard  to  the  matter.  I  think  be 
talked  with  Curry  in  the  first  place,  and  then 
with  Wilkinson,  and  came  back  and  said  he 
was  not  in  shape  to  do  anything.  I  told  him 
to  go  to  Mr.  Wilkinson,  and  it  he  would  give  as 
a  deed  of  trust  over  something  to  secure  us  we 
would  make  arrangements  and  get  the  money 
and  pay  the  note  off,  and  we  would  hold  the 
trust  until  they  could  make  arrangements  to 
pay  us." 

The  context  shows  the  presence  of  the 
plaintiff,  Granville  Curry,  and  Johnson  at 
the  time  referred  to  in  the  quotation.    The 
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^;ldent  purpose  of  the  negottations  then  In 
process,  In  contemplation  of  the  continued 
llablllly  of  the  Indorsers,  was  to  secure  from 
tViUlnson  a  lien  on  his  property  to  Indemnify 
ttaem  as  indorsers  on  the  note  of  himself  and 
B.  B.  Curry.  Jolmson  further  testifled: 
"I  don't  luiow  as  Thompson  made  demand  of 
me  to  pay  it.  T  told  him  we  vere  tallcing  about 
the  matter.  Q.  Did  he  come  to  you  and  tell  you 
he  wanted  the  money  on  that  note?  A.  I  don't 
remember  how  the  conversation  came  up.  Q. 
Did  yon  tell  him  you  would  or  would  not  pay 
it?  A.  I  don't  thmk  at  that  time  I  told  him 
either  way.  I  told  him  we  would  get  the  money 
if  he  would  get  D.  E.  Wilkinson  to  give  ua  a 
deed  of  trust  over  real  estate  to  make  ua  aafe." 

Granville  Curry  says: 

"I  told  him,  if  the  parties  would  give  us  a 
deed  of  trust  and  make  us  safe,  we  would  give 
a  new  note.  *  *  *  I  knew  it  had  not  been 
paid." 

These  questions  were  propounded  and  the 
answers  given  on  the  first  trial.  Upon  the 
second  trial  Thompson,  with  some  modifica- 
tion, repeated  the  conversations  he  had  with 
the  two  indorsers: 

"I  was  down  here  somewhere  between  the  1st 
and  middle  of  December  on  some  other  business, 
and  Mr.  S,  S.  Johnson  spoke  to  me  concerning 
this  note,  and  asked  me  if  I  had  ever  spoken  to 
Mr.  B.  B.  Curry  and  D.  E.  Wilkinson  concern- 
ing the  matter,  whether  they  were  going  to  be 
able  to  pay  that  note  when  it  was  due  January 
1st  or  not,  and  I  told  him  I  had  not,  but  wonld 
do  so  before  I  went  away,  and  I  did  speak  to 
Mr.  Curry."  "Mr.  Johnson  asked  me  if  I  had 
.spoken  to  them  at>out  the  note,  and  he  went  on 
and  stated  to  me  that  the  note  would  be  due 
January  Ist,  and  he  would  like  to  find  out  what 
if  anything  they  would  be  able  to  do  with  it." 

This  conversation  was  had  before  the  note 
became  due.    After  it  became  due,  he  says: 

"I  stayed  overnight  at  the  house  of  Granville 
Curry,"  about  three  weeks  after  the  note  be- 
came due,  "when  we  were  going  over  to"  Ham- 
lin. "We  were  going  over  there,  and  we  were 
to  come  together  and  see  what  could  be  done 
about  the  payment  of  this  note  and  what  kind 
of  shape  they  were  in."  That  at  that  time,  in 
the  presence  of  plaintiS  and  Granville  Curry, 
Johnson  said  he  "did  not  think  there  was  any- 
thing that  Mr.  B.  B.  Curry  had  they  could  get 
at,  as  his  property  was  so  wrapped  up  in  mort- 
gage liens  or  something  like  that,  and  that  they 
did  not  think  there  was  anything  they  could 
get  at,  or  that  he  had  anything  they  could 
make  it  out  of,  but  Mr.  Wilkinson  had  a  lot  of 
property  that  was  not  involved,  and  that  they 
would  make  one  more  proposition  and  send  for 
Mr.  Wilkinson,  and  that  if  he  would  give  them 
a  deed  of  trust  on  some  property  of  some  kinS 
worth  the  amount  involved  they  would  make  a 
note  to  the  bank  and  get  the  money  and  pay 
:De,  and  as  long  as  Mr.  Wilkinson  took  care 
of  the  note  they  would  give  him  time." 

After  Wilkinson  declined  to  execute  the 
trust,  Thompson  says: 

"I  returned  back  there  and  told  what  Mr. 
'Wilkinson  said.  Then  they  said  to  go  ahead  and 
bring  suit  on  the  note,  and  what  we  couldn't 
make  out  of  him  they  would  pay ;  that  they 
iiad  been  worried  considerably  about  it,  and 
were  getting  anxious  to  settle  this  thing,  and 
^o  go  ahead  and  push  It,  and  have  my  attorney 
bring  suit  on  the  note,  and  what  I  couldn't 
oaake  out  of  Mr.  Wilkinson  they  would  pay  me. 
•  •  *  I  think  it  was  the  same  day  when 
they  ordered  me  to  bring  suit  on  the  note,  and 
I  went  ahead  and  put  the  note  in  the  hands  of 


an  attorney.  •  •  •  I  ordered  that  suit 
brought  as  they  ordered  me  to  do.  ^  *  *  Mr. 
Johnson  told  me,  'Now  you  live  at  Holden,  some 
distance  from  here,  and.  I  feel  interested  in  this 
matter;'  and  he  said,  'I  will  watch  after  the 
matter  myself,  and  if  anything  turns  up,  or  if 
there  ia  any  disposition  of  any  property  that  1 
think  is  not  right,  I  will  notify  you  or  Mr.  , 
Evans' " — his  attorney.  "I  told  him  I  would 
appreciate  very  much  if  he  would  do  so ;  that  I 
was  away  from  Hamlin,  and  was  not  handy 
here,  and  could  not  be  here  very  often  without 
considerable  expense  to  myself,  and  I  would  ap- 
preciate it  very  much  if  he  would  do  it."  Aft- 
erwards "I  wrote  to  Mr.  Johnson,  but  did  not 
get  any  answer.  I  came  down  here,  and  went 
over  to  his  store,  and  he  came  around  and  shook 
hands  with  me,  and  said,  T  didn't  answer  your 
letter ;'  and  he  went  on  and  told  me  the  reason 
he  did  not,  and  he  said  be  felt  ashamed  about 
it,  and  so  be  said  he  found'  since  a  hole  to  crawl 
out  of,  and  he  says,  'I  am  going  to  get  out; 
there  is  no  use  to  deny  it  any  longer;  I  am 
going  to  get  out  of  it;  I  am  going  off  the  note. 
I  will  be  frank  to  tell  ycu  that  I  am  going  to 
get  out  of  it,  and  that  is  why  I  did  not  answer 
your  letter.' " 

The  correctness  of  this  statement  Johnson 
did  not  deny  upon  his  second  examination; 
and  when  asked,  "Did  you  or  Mr.  Onrry  say 
there  at  that  time  that  you  would  pay  the 
balance  of  this  note  that  the  plaintiff  could 
not  make  off  of  D.  E^  Wilkinson  or  B.  B.  Car- 
ry?" he  answered,  "I  told  him  in  a  ccmversa- 
tion  there  that.  If  we  had  to  pay  any,  it 
would  only  be  what  Curry  and  Wilkinson 
couldn't  pay;  that  would  be  the  only  part  we 
would  pay."  Of  course,  the  liability  of  the 
indorsers,  being  secondary,  extended  only  to 
such  l>alance.  But  be  added  that  if  Thomp- 
son— 

"would  get  Mr.  Wilkinson  to  give  us  a  deed  ot 
trust  over  some  property  to  make  us  safe,  Mr. 
Curry  and  I  would  execute  our  note  at  the  bank 
to  get  the  money  and  pay  him ;  but  I  did  that 
to  accommodate  Mr.  l^ompson."  "I  just  done 
that    to   accommodate    Mr.    Thompson." 

And  Granville  Curry  said: 

"The  only  promise  or  conversation  I  had  with 
LawBon  Thompson,  or  rather  I  made  a  state- 
ment to  Lawson  in  which  I  told  him,  if  the 
balance  would  pay  their  part,  I  would  pay  mine: 
on  condition  they  would  pay  their  part,  I  would 
pay  mine." 

While  these  quotations  do  not  contain  all 
the  testimony  Introduced  on  the  question  of 
waiver,  they  do  fairly  represent  what  was 
said  by  the  parties  during  the  negotiations 
between  them  immediately  before  and  after 
the  date  on  which  the  (Obligation  matured. 
And  when  it  Is  remembered  that,  as  the  ev- 
idence clearly  shows,  the  Indorsers  then 
knew  the  note  was  not  paid,  nor  presented 
for  payment,  when  due,  the  question  arises 
whether,  from  the  testimony,  there  was  such 
a  waiver  by  them  of  the  failure  to  make  pre- 
sentment and  demand  for  payment  and  give 
notice  of  dlshcnor  as  still  continued  their 
liability  In  force. 

The  authorities  are  abundant  to  the  effect, 
and  the  statute  itself  indicates,  that  an  effec- 
tual waiver  may  occur,  ^ther  before  the  time 
for  giving  notice  has  arrived,  or  after  the 
omission  to  give  due  notice,  and  that  the 
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waiver  may  be  eScpress  or  Implied,  and,  fur- 
ther, that  no  consideration  is  necessary  to 
make  it  effectual.  An  Indorser  other  than 
one  who  transfers  the  "title  can,  after  the  in- 
strument is  due,  waive  proof  of  demand  and 
notice,  or,  what  is  Important  here: 

"He  can  so  act  towards  the  holder  of  the  note 
as  to  render  the  fact  that  demand  was  not  made 
or  notice  given  wholly  immaterial."  Yeager  v. 
FarweU,  13  Wall.  6.  20  L.  Ed.  476:  Hoadley 
T.  Bliss,  9  Ga.  303;  Harrison  v.  Bailey,  99 
Mass.  620.  97  Am.  Dec.  63;  Sparham  v.  Car- 
ley,  8  Man.  246 ;  8  0.  J.  698.  "An  oral  promise 
by  the  indorser  of  a  promissory  note  to  pay  the 
same,  made,  without  being  misled,  after  ma- 
turity of  the  note,  and  with  the  knowledge  that 
there  has  been  no  demand  for  payment  upon 
the  maker,  or  notice  of  nonpayment  given  to 
himself  as  indorser,  .and  of  all  other  material 
facts,  is  a  waiver  of  the  want  of  den^ind  and 
notice,  and  renders  him  liable  on  the  note  with- 
out a  new  consideration,  although  the  note  Is 
payable  on  demand,  and  he  does  not  know  that 
upon  such  a  note  the  law  required  demand  and 
notice."  Matthews  v.  Allen,  62  Mass.  (16 
Gray)  694,  77  Am.  Dec.  430;  Lockwood  v. 
Bock,  60  Minn.  142,  62  N.  W.  391. 

Third  National  Bank  ▼.  Ashwortta,  106 
Mass.  603,  states  the  same  pr(^>ositlon ;  and 
Rlndge  t.  Kimball,  124  Mass.  209,  says  a 
waiver  is  as  effectual  after  as  before  maturi- 
ty of  the  note.  Aa  early  as  1820,  the  Su- 
preme Court  of  Virginia,  in  Walker  v.  Laver- 
ty,  6  Munf.  (20  Va.)  487,  a  decision  binding 
on  this  court,  held  that  if  a  drawer  of  a 
protested  bill  of  exchange,  being  applied  to 
In  behalf  of  the  holder  for  payment,  acknowl- 
edges the  debt  to  be  just  and  promises  to  pay 
It,  saying  nothing  about  his  having  received 
notice,  the.  holder  in  an  action  of  debt  upon 
the  bill  against  such  drawer  is  not  bound  to 
prove  that  notice  was  given  to  him  of  the 
protest  This  decision  was  followed  in  Pate 
V.  M'Clure,  4  Rand.  (28  Va.)  164.  And  In 
Peabody  Insurance  Co.  v.  Wilson,  29  W.  Va. 
641,  2  S.  E.  888,  895,  It  was  said: 

'^If  it  be  true,  as  alleged  in  the  affidavit  of 
I/ayne,  that  the  indorser,  Buffington,  'always  ac- 
knowledged his  liability  for  the  debt  sued  and 
gromised  to  pay  the  same,'  and  these  facts  had 
een  proved  on  the  trial,  such  acknowledgment 
and  promise  to  pay  the  note,  was  a  waiver  of 
all  notice,  although  nothing  was  said  about  no- 
tice in  the  acknowledgment,  for  in  such  case 
the  holder  is  not  bound  to  prove,  that  notice  of 
the  protest  thereof  was  given  him." 

See,  also,  Devendorf  v.  Oil  Co.,  17  W.  Va. 
175. 

The  decisions  in  the  cases  dted,  It  la  true, 
antedate  the  enactment  of  the  Uniform  Ne- 
gotiable Instruments  Act;  but  that  fact  is 
Immaterial,  because  the  act,  In  addition  to 
the  recognition  of  the  doctrine  of  waiver, 
does  not  attempt  to  determine  all  the  details 
that  tend  to  fix  the  liability  of  an  indorser, 
and.  In  so  far  as  applicable  now,  that  liabil- 
ity remains  as  it  was  at  the  common  law, 
except  as  modifled  by  that  act  However, 
whether  the  common-law  principles  apply  or 
not,  and  we  are  satisfied  they  do,  a  Ken- 
tacky  case  holds  that  an  Indorser  <^  a  nego- 
tiable Instrument,  who  after  the  time  for  glv- 
}as  notice  of  dishonor  declares  his  intention 


to  pay  the  note,  waives  notice  of  dlshtmor, 
regardless  of  whether  he  had  knowledge  that 
he  had  been  discharged  by  reason  of  failure 
to  receive  notice  of  dishonor.  Doberty  v. 
Bank  (Ky.)  186  S.  W.  937.  The  court  in  this 
case  interpreted  the  section  of  the  act  re- 
garding waiver,  being  section  109  of  oar  act 

There  Is  also  the  same  degree  of  nnlform- 
Ity  among  the  dedslona  holding  unnecessary 
a  consideration  to  support  a  waiver.  Bur- 
gettstown  National  Bank  ▼.  Nlll,  213  Pa.  466, 
63  AU.  186,  3  L.  R.  A.  (N.  S.)  1079,  110  Am. 
St  Rep.  554,  6  Ann.  Cas.  476,  dtlng  numer- 
ous authorities.  For  additional  anthoriUes, 
see  note  to  this  case  in  5  Ann.  Cas.  478.  Be- 
sides, the  rule  seems  to  be.  general  that  a 
waiver  of  notice  of  nonpayment  of  a  note 
also  constitutes  a  waiver  of  presentment  for 
payment  in  accordance  with  the  Implied  pro- 
visions of  the  contract  of  Indorsement  Bank 
V,  NUl,  supra;  Barclay  v.  Weaver,  19  Pa. 
396,  67  Am.  Dec.  661;  Worley  v.  Johnson,  60 
Fla.  294,  53  South.  543,  33  Ll  R.  A.  (N.  S.) 
639;  Baumeister  v.  Kuntz,  supra;  Pollard 
v.  Bowen,  57  Ind.  232;  Bank  ▼.  Mason,  121 
lowk,  670,  90  N.  W.  612,  97  N.  W.  70;  Pln- 
ney  t.  McGregory,  102  Mass.  186;  8  C.  J. 
696. 

It  cannot  reasonably  be  contended  that  be- 
cause some  of  the  statements  emanating 
from  the  Indorsers  themselves,  or  attributed 
to  them  by  the  plaintiff,  did  not  contain  all 
the  elements  of  a  waiver,  because  condition- 
al, a  waiver  did  not  arise.  Some  of  the 
statements  so  made  were  not  conditional. 
They  were  positive  and  imequlvocal,  and 
were  such  as  to  induce  the  belief  that,  when 
made,  the  Indorsers  did  not  Intend  to  escape 
liability  by  relying  upon  the  delinquency  of 
plaintiff  to  make  presentment  for  payment 
and  give  notice  of  dishonor.  They  did  not 
contradict  the  statement  of  plaintiff  that 
they  authorized  him  to  sue  on  the  note,  and 
would  pay  whatever  amount  he  failed  to  col- 
lect from  the  makers.  That  was  a  conces- 
sion of  their  liability  to  that  extent  The 
only  attempted  denial  was  the  conclusion 
that  they  did  nothing  to  waive  their  legal 
rights,  and  that  denial  came  only  upon  the 
pressure  by  counsel  after  an  apparent  disin- 
clination to  answer  the  question  propounded 
to  them.  "A  waiver  may  result  from  Impli- 
cation, *  *  *  or  from  any  words  and 
acts  which,  by  fair  and  reasonable  constrac- 
tion  are  of  such  a  character  as  will  satisfy 
the  mind  that  a  waiver  was  Intended,  al- 
though the  words  are  to  be  strictly  con- 
strued." Where  an  Indorser,  who  knows  a 
note  on  which  he  is  liable  has  not  been  paid, 
and  not  presented  for  payment  by  language 
Indicates  an  intention  to  be  bound  by  Ms 
contract  notwithstanding  the  laches  of  the 
holder,  accompanied  by  a  request  that  he  try 
to  collect  of  the  maker,  this  will  operate  as 
a  waiver.  Parsons  r.  Dickinson,  23  Mich.  56. 
A  further  Illustration  of  a  waiver  Is  the 
statement,  "When  I  come  to  town  I  will  set 
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Jiat  matter  to  rights,"  made  by  an  Indorser 
In  answer  to  a  letter  of  tbe  holder  after  la<£- 
i!s  in  giving  notice  of  nonpayment  of  the  note 
at  matnrlty.  Anson  t.  Bailey,  BulL  N.  .P. 
U76. 

These  reasons  lead  to  the  conclusion  that 
(he  Judgment  Is  erroneous,  in  that  it  dis- 
charged Johnson  and  Granville  Curry's  es- 
tate In  the  hands  of  his  executor  from  all  lia- 
bility on  the  Instrument,  though  of  course 
no  Judgment  could  be  rendered  against  the 
executor  Jointly  with  Johnson  and  Wilkin-, 
son,  because  by  .death  the  action  abated  as 
to  the  testator,  and  thereafter  could  not  be 
revived,  so  as  to  proceed  Jointly  against  all 
of  them  «it  the  same  time.  Hennlng  v.  Fams- 
wortb,  41  W.  Va.  548,  23  S.  E.  663. 

We  therefore  reverse  the  Judgment,  be- 
cause It  attempts  to  discharge  the  Indorsers 
from  liability,  and  render  Judgment  here 
Jointly  against  D.  Bl  Wilkinson  and  S.  S. 
J<dins<xi  for  the  snm  of  $866,  the  amount  of 
the  recovery  allowed  by  the  trial  court,  with 
Interest  from  September  11, 1916,  the  date  of 
the  Judgment  complained  of,  and  dismiss  the 
action  as  to  Granville  Curry  without  preju- 
dice to  another  suit,  with  costs  to  the  plain- 
tiff In  error. 

(7»  W.  Va.  76J) 

ALLEMAN  et  al.  v.  SAYRB  «t  al. 
(No.  3213.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  6,  1917.) 

(ByOabua  (y  the  Court.) 

1.  Equtty  «=>226— Genebal  and  Joint  Db- 
hurrkb— e^tect. 

A  general  and  joint  demarrer  of  two  or 
more  defendants  to  a  bill  in  equity,  showing  a 
cause  of  action  against  some  of  tbem,  docs  not 
teach  the  question  of  the  propriety  of  the  joinder 
of  one  of  tbem. 

[Ed.  Note.— For  other  cases,  see  Equity,  Oeat. 
Dig.  {  504.] 

2.  Banks  Airn  Bankiho  4=>77(6)  —  Couias- 
sioREB  or  BAKKI^o  —  Suit  against  K£- 

CBITEB. 

Leave  of  the  Commissioner  of  Banldng  to 
sne  a  receiver  of  an  insolvent  banlc,  appointed 
by  him,  is  not  essential  to  the  institution  or 
maintenance  of  a  suit  against  him. 

[Ed.  Nota — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  8  176.] 

S.  Banks  and  Banking  4=»77(6)— Receiveb 

— ^Phefeeencb— Pa  BTisa 
The  general  creditors  of  an  insolvent  bank 
are  not  necessary  parties  to  a  sait  against  tlie 
receiver  thereof,  having  for  its  purpose  estab- 
lislunent  of  a  right  of  preference  in  payment 
out  of  the  assets  of  the  bank  in  ills  hands. 

[Ekl.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §  176.] 

4.  Equity  €=91— Pabties— Cbeditobs. 

Having  no  title  to  the  assets  nor  any  lien 
thereon,  such  creditors  are  not  persons  inter- 
ested in  the  snbject-matter  of  the  suit,  within 
the  meaning  of  the  equity  rule  requiring  all  per- 
sons BO  interested  to  be  made  parties. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  248-251.] 


5.  Banks  and  Banking  «=3l27— Deposits— 
Chkokb— Etfect. 

Entries  made  by  a  bank  officer,  on  the  de- 
posit of  a  check,  draft,  or  other  similar  paper, 
importing  creation  of  the  relation  of  debtor  and 
creditor  between  the  bank  and  die  depositor, 
prove,  in  the  absence  of  evidence  to  the  contrary, 
an  assignment  of  tiie  instrument  deposited,  to 
the  bank;  but  they  are  provisional,  and  such 
assignment  subject  to  the  right  of  rescission,  in 
the  absence  of  circumstances  jireclnding  exer- 
cise thereof,  and  the  relation  of  debtor  and 
creditor  is  not  irrevocably  established  until  the 
money  for  wliich  the  deposited  paper  calls  has 
been  actually  collected. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {§  304,  310.] 

6.  Banks  and  Banking  «s>127— Dkposits— 
AoKNT  fob  Collection— Rbtubn  of  Check. 

If,  before  such  collection  has  been  made,  the 
bank  fails  and  closes  its  doors  to  business,  it  is 
deemed  in  law  to  have  been  the  agent  of  the  de- 
positor for  collection  of  the  money  evidenced 
by  the  deposited  paper,  in  the  absence  of  circum- 
stances precluding  restoration  of  the  status  quo 
by  the  depositor,  and  the  latter,  on  making  such 
restoration,  is  entitied  to  have  the  paper  return- 
ed to  him,  on  demand  tlierefor  before  collection 
by  the  receiver,  and  to  hare  the  full  amount  col- 
lected thereon,  if  the  receiver  has  collected  it  be- 
fore such  demand  is  made. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {§  304,  810.] 

7.  Banks  and  Banking  «s»S0(4)— Deposits 
—Rkceiveb— Dividend. 

Acceptance  of  a  dividend  from  the  receiver, 
on  such  a  demand,  after  it  has  been  made  and 
while  the  depositor  is  insisting  upon  payment  of 
the  claim  as  one  entitled  to  preference,  is  not  a 
waiver  of  the  right  of  preference,  nor  does  it 
estop  the  latter  from  assertion  thereof. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {$  187,  188.] 

Error  to  Circuit  Court,  Jaciison  County. 

Proceeding  by  R.  C.  AUeman  and  another 
against  T.  J.  Sayre,  receiver,  etc.,  and  others. 
Decree  denying  plaintiff's  right  of  preference 
in  distribution  of  assets,  and  they  bring  er- 
ror. Reversed  in  part,  and  decreed  that  re- 
ceiver pay  to  plaintiffs  a  certain  sum,  with 
interest. 

Warren  MlUer,  of  Ripley,  and  N.  C.  Prlck- 
ett,  of  Ravens'wood,  for  appellants.  J.  L. 
Wolfe  and  T.  J.  Sayie,  both  of  Ripley,  for 
appellees. 

POFFENBARGEX,  J.  The  alleged  vice  in 
the  decree  aiHpe&led  from  is  Its  denial  of  the 
plaintiffs'  claim  of  right  to  preference  of  the 
debt  due  them,  in  the  distribution  of  the  as- 
sets of  an  Insolvent  banit,  on  any  of  the  four 
grounds  asserted  as  bases  of  the  claim, 
namely:  (1)  Insolvency  of  the  bank,  on  the 
date  of  the  deposit ;  (2)  fraud  on  the  part  of 
the-  cashier  in  receiving  the  deposit  with 
knowledge  of  the  insolvency  of  the  bank ; 
(3)  noncollection  of  the  check  deposited,  be- 
fore closure  of  the  bank ;  and  (4)  the  charac- 
ter of  the  deposit,  the  plaintiff  claiming  it 
to  have  been  special. 

There  Is  but  little  controversy  as  to  the 
facts.  At  about  20  minutes  before  noon  of 
May  14,  1015,  the  plaintiffs  deposited  lu  the 
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Bank  of  Earenswood  their  certified  check 
for  $750,  drawn  on  the  First  National  Bank 
of  Parkersburg,  In  favor  of  a  member  of 
their  firm,  and  at  the  same  time  obtained  a 
certlfled  check  from  the  Bank  of  Ravens- 
wood  for  $576^,  drawn  by  themselves,  In 
favor  of  the  town  of  Ravenswood,  and,  on 
the  next  day,  May  15,  1915,  at  about  8  o'clock 
a.  m.,  an  assistant  state  banking  commission- 
er took  fuU  charge  and  control  of  the  assets 
and  affairs  of  the  bank  and  closed  It,  because 
of  Its  Insolvency,  and  Irregularities  in  the 
management  thereof.  The  occasion  of  the 
deposit  of  the  larger  check  and  procurement 
of  the  smaller  one  was  the  purpose  of  the 
depositors,  AUeman  and  Alleman,  of  Parkers- 
burg, W.  Va.,  to  file  the  latter  with  their  bid 
for  the  contract  for  the  construction  of  cer- 
tain sewers  for  the  town  of  Eavenswood. 
The  contract  having  been  let  to  some  other 
person  or  firm,  the  check  they  filed  with  the 
city  authorities  was  returned  to  them.  The 
assistant  banking  commissioner,  finding  the 
check  of  Alleman  and  Alleman  for  $750 
among  the  other  papers  of  the  bank.  Indorsed 
it,  collected  it  through  the  Jackson  County 
Bank,  and  paid  it  to  T.  J.  Sayre,  receiver  of 
the  Bank  of  Ravenswood,  appointed  by  the 
state  banking  commissioner.  On  June  7, 
1915,  Alleman,  and  Alleman  returned  their 
check  on  the  Bank  of  Ravenswood  to  the 
receiver  thereof,  for  cancellation,  and  it  was 
canceled  by  him  and  returned  to  them,  June 
11,  1915.  A  25  per  cent,  dividend  was  dis- 
tributed among  the  creditors  of  the'  bank, 
January  18, 1916,  in  which  Alleman  and  Alle- 
man shared  to  the  extent  of  $187.50,  which 
was  credited  on  their  dalm  of  $750. 

The  sufficiency  of  the  bill  making  the  re- 
ceiver, the  commissioner  of  banking,  and 
one  James  M.  Wease,  another  depositor 
claiming  a  right  of  preference,  parties  de- 
fendant, was  challenged  by  demurrer,  on 
four  separate  grounds:  (1)  misjoinder  of  the 
commissioner  of  banking;  (2)  institution  of 
the  suit  against  the  repelver,  without  the 
consent  of  the  commissioner  of  banking; 
(3)  nonjoinder  of  the  creditors  and  depositors 
of  the  bank;  and  (4)  disclosure  on  the  face 
of  the  bUl  of  the  receiver's  admission  of  the 
bank's  indebtedness  to  the  plaintiffs  in  the 
amount  claimed. 

[1 , 2]  None  of  these  positions  are  well  tak- 
en. If  the  commissioner  of  banking  is  an 
improper  party,  It  would  have  been  the  duty 
of  the  court  to  dismiss  the  bill  as  to  him,  on 
his  separate  demurrer  thereto;  but  the  gen- 
eral and  joint  demurrer  of  all  of  the  defend- 
ants did  not  reach  such  an  objection. 

The  statute  (section  81a  VII,  c.  54,  Code  of 
1913,  ser.  sec.  3058),  impliedly  sanctions  a 
suit  against  the  receiver  of  an  Insolvent  bank, 
appointed  by  the  commissioner  of  banking, 
and  it  omits  any  requirements  of  an  applica- 
tion to  the  appointing  officer,  for  leave  or 
consent  to  institute  such  a  suit.  It  makes 
it  the  duty  of  the  receiver,  on  the  order  of 


.the  commissioner  to  pay  ratable  dividends  of 
the  money  in  his  hands,  on  all  such  claims 
as  may  have  been  proved  to  his  satisfaction 
or  adjudicated  in  a  court  of  competent  Ju- 
risdiction. The  status  of  a  receiver  appoint^ 
ed  by  an  executive  officer  is  not  analogous 
to  that  of  one  appointed  by  a  court  in  a  ju- 
dicial proceeding,  for  the  latter  is  under  ju- 
dicial control,  and  the  property  in  his  hands 
is  actually  subject  to  judicial  power.  An 
unauthorized  suit  against  him  would  be  an 
encroachment  upon  the  court's  Jurisdiction 
of  the  subject-matter  of  the  suit  In  which  he 
was  appointed.  For  these  reasons,  a  receiv- 
er ajppolnted  by  a  court  cannot  be  sued  with- 
out leave  of  the  appointing  court.  •  In  the 
case  of  a.  receiver  appointed  by  an  executive 
officer,  pursuant  to  law,  the  property  he  takes 
charge  of  has  not  been  brought  within  the 
jurisdiction  of  any  court  by  procedure 
against  it.  There  Is  no  seizure  or  attach- 
ment of  the  judicial  power.  The  commis- 
sioner having  the  power  of  appointment  is 
an  executive  officer,  and  the  receiver  appoint- 
ed is  a  state  officer  of  subordinate  autliority. 
charged  with  duty  of  administration  of  the 
funds  in  his  hands,  in  accordance  with  law. 
Such  is  the  status  of  a  receiver  of  a-  national 
bank,  appointed  by  the  comptroller  of  the 
currency.  Stephens  v.  Bernays  (O.  O.)  44 
Fed.  642;  Price  v.  Abbott  (C.  O.)  17  Fed 
506;  Thompson  v.  Pool  (C.  C.)  70  Fed.  725. 
Whether  he  Is  technically  an  officer  or  not 
he  Is  subject  to  judicial  control  in  the  execu 
tlon  of  his  powers,  and  Is  not  himself  a  Ju 
dlclal  officer.  Both  he  and  his  chief  must 
obey  and  execute  the  law  as  interpreted  and 
applied  by  the  courts,  and  the  reason  for  re- 
quiring procurement  of  leave  from  a  court, 
to  sue  its  receiver  wholly  falls  In  his  case. 
[3, 4]  The  third  ground  of  demurrer  in- 
volves an  erroneous  assumption  respecting  the 
relation  of  general  creditors  to  the  assets  of 
the  bank.  They  are  not  Interested  in  the 
subject-matter  of  the  suit,  within  the  meaning 
of  the  equity  rule  requiring  all  Interested  per- 
sons to  be  made  parties.  They  have  no  title  to 
the  assets,  nor  any  lien  thereon.  The  receiv- 
er holds  the  title  as  fuUy  and  completely  as 
an  administrator  holds  ttiat  of  the  personal 
estate  of  a  deceased  person.  Scott  v.  Arm- 
strong, 146  U.  S.  499,  507,  13  Sup.  Ct.  148,  36 
L.  Ed.  1059;  Bank  v.  Colby,  21  Wall.  (88  V. 
S.)  609,  22  L.  Ed.  687;  Bank  v.  Bank,  136 
U.  S.  223,  10  Sup.  Ct  1013,  34  L.  Ed.  341 : 
Bank  v.  Bank,  141  Ind.  352,  40  N.  B.  799,  50 
Am.  St.  Rep.  330;  Hayes  v.  Kenyon,  7  B.  I. 
136 ;  McGregor  v.  Bank,  124  Ga.  557,  53  S. 
E.  93;  Weslosky  v.  Quarterman,  123  6a. 
312,  51  S.  E.  426.  Though  the  assets  consti- 
tute a  trust  fund  for  the  benefit  of  the  credi- 
tors, the  receiver's  plenary  power  and  au- 
thority over  them  make  him  a  complete  ad- 
ministrator thereol  It  is  his  duty  to  find 
the  creditors  and  their  duty  to  present  their 
claims  to  him.  He  must  resist  all  invalid 
claims  of  preference,  attack  all  fraudulent 
conveyances  and  transfers,  and  protect  th« 
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assets  In  the  Interest  of  ttie  general  credi- 
tors.   If  sucb  a  creditor's  rlgbt  of  partici- 
pation Is  denied,  be  has  a  remedy,  of  course, 
bat  be  can  bave  nothing  to  do  with  the  ad- 
ministration of  tbe  assets,  In  the  absence  of 
a  disclosure  of  some  failure  of  duty  on  the 
part  of  the  receiver,  working  Injury  to  him. 
Until  the   contrary   Is   shown,   tbe  receiver 
most  be  deemed  and  held  to  represent  bis 
remote  Interest  fully  and  completely.    As  to 
the  last  ground  of  demurrer,  It  snfflces  to 
say  tbe  bill  discloses  no  admission  of  tbe 
claim  of  preference  It  sets  up,  by  the  receiver. 
[5]  Rlgbt  of  recovery  on  tbe  ground  of  tbe 
admitted  noncoUectlon  of  tbe  check,  deposited 
before  the  bank  was  closed,  and  the  theory 
of  a  rdatlon  of  agency  on  tbe  part  of  the 
bank,  for  collection  of  tbe  check,  at  tbe  date 
of  the  failure,  and  termination  of  that  agency 
and  authority,  by  tbe  failure,  is  opposed  by 
the  contention  that  the  deposit  made  tn  tbe 
ordinary  form  and  the  certification  of  the 
cheek  drawn  against  It,  legally  and  necessari- 
ly passed  the  title  of  the  check  deposited,  and 
therefore  created  tbe  relation  of  debtor  and 
creditor  between  tbe  depositor  and  the  l>ank. 
Assuming  insufficiency   of  the  evidence  to 
prove  any  contract  or  agreement  other  than 
that  imposed  by  tbe  entries  made,  without  de- 
riding it,  and  conceding  effectuation  of  an 
assignment  of  tbe  instrument  deposited,  the 
relation  of  debtor  and  creditor  is  not  neces- 
sarily established  by  the  transaction.    Some 
authorities  hold  that  it  Is.     Bank  v.  Fuel 
Company,  58  Minn.  141,  69  N.  W.  987 ;   Bruse- 
gaard  v.  Ueland,  72  Minn.  283,  75  N.  W.  228; 
Hank  v.  Manufacturing  Co.,  150  111.  336,  37 
-V.  E.  227;  -Sbowalter  v.  Cox,  97  Tenn.  550,  37 
S.   W.  286;    Vaughn  v.  Bank,  59  Tex.  Civ. 
App.  380,  126  S.  W.  690.    Readily  conceivable 
circumstances  would  make  tbe  assignment 
irrevocable,  and  they  may  have  done  so  in 
some  of  tbe  cases  disposed  of  upon  the  as- 
sumption of  the  controlling  force  of  tbe  as- 
signment.    But  its  controlling  Influence  in 
ail  cases  wonld  be  obviously  inconsistent  with 
well-settled  principles  of  law.     There   are 
grounds  upon  which  almost  any  sort  of  a  con- 
tract may  be  rescinded,  and  the  right  of  re- 
scission belongs  to  tbe  Injured  party.    There 
is  nothing  in  tbe  character  of  a  bank  which 
necessarily  absolves  it,  on  all  occasions,  from 
tbe  influence  of  this  principle,  nor  on  any  oc- 
casion, unless  its  effect  would  be  to  con- 
travene or  overthrow  some  principle  of  com- 
mercial law.     If  the  depositor  is  In  debt  to 
the  bank,  at  the  time  of  the  assignment  rep- 
resented by  the  entry  of  the  deposit,  the  as- 
signment ought  to  l>e  Irrevocable  to  tbe  ex- 
tent of  tbe  indebtedness.    If,  at  tbe  time  of 
tbe  malclng  of  the  deposit,  or  afterwards,  be 
should  draw  checks  against  It  and  pot  them 
in   the  bands  of  Innocent  holders,  so  as  to 
make  tbe  bank  liable,  or  In  some  way  induce 
It  to  Incur  liability  in  rdlance  upon  tbe  de- 
posit made,  tbe  assignment  ought  to  be  ir- 
revocable.   But,  in  tbe  absence  of  sucb  cir- 


cumstances, rescission  of  the  contract  works 
no  such  change  In  tbe  situation  of  any  person 
as  will  cause  him  loss  or  Injury.  If  Uie  bank 
can  be  put  In  statu  quo.  It  is  not  hurt,  nor 
are  its  depositors.  Even  though  a  check  has 
been  drawn  against  the  deposit  and  certified, 
if  the  depositor  repossesses  himself  of  It  and 
relieves  tbe  bank  of  liability  thereon.  In  the 
exercise  of  his  right  of  rescission,  before  the 
deposited  check  has  been  actually  collected, 
there  is  neither  a  tecbnlcal,  nor  a  substantial, 
reason  for  denying  right  on  bis  part  to  treat 
the  money  collected  on  the  check  or  draft, 
after  the  bank  has  closed  its  doors,  as  a 
trust  fund  belonging  to  him.  His  deposit  is 
based  upon  an  assumption  of  the  bank's  sol- 
vency. That  assumption  is  tbe  basis  of  tbe 
whole  transaction.  Failure  thereof  is  loss 
of  tbe  real  Inducement  There  conld  be  no 
firmer  basis  of  tbe  right  of  rescission.  An 
executed  sale  of  goods  may  be  practically 
rescinded  by  a  stoi^age  In  transitu,  on  such 
ground,  though  the  transaction  is  not  gener- 
ally classed  as  one  of  rescission.  2  Kent's 
Com.  702.  Failure  of  consideration  relieves 
from  a  note  or  bond,  and  may  be  ground  for 
setting  aside  a  deed,  if  tbe  consideration  Is  a 
covenant  Accordingly,  It  Is  held  by  the  great 
weight  of  authority,  that  the  relation  of  debt- 
or and  creditor  is  not  effected  until,  tbe  de- 
posited check,  draft,  or  note  has  been  col- 
lected, and  that  if  the  collection  was  not 
made  before  tbe  bank  was  closed,  tbe  relation 
at  tbe  date  of  the  Insolvency  was  thdt  of  prin- 
cipal and  agent  for  collection.  Armstrong, 
Receiver,  v.  Bank,  90  Ky.  431,  14  S.  W.  411, 
9  I>.  R.  A.  653;  Commercial  Bank  v.  Arm- 
strong, 148  U.  S.  60,  13  Sup.  Ct  533,  37  I*  Ed. 
363 ;  Bank  v.  Bank,  2  Wall.  252,  17  I*  Ed. 
785;  Jones  v.  KUbreth,  49  Ohio  St  401,  81 
N.  B.  346;  I/evl  v.  National  Bank,  5  Dill.  104, 
Fed.  Cas.  No.  8,289;  Richardson  v.  Coffee 
Co.,  102  Fed.  785,  43  C.  C.  A.  683 ;  Bank  v. 
Strauss,  66  Miss.  479,  6  South.  232, 14  Am.  St 
Rep.  679;  Guignon  v.  Bank,  22  Mont  140, 
65  Pac.  1061,  1097;  Higglns  v.  Haydon,  63 
Neb.  61,  73  N,  W.  280;  Blake  v.  Bank,  12 
Wash.  619, 41  Pac.  909 ;  BoUes,  Modem  Bank- 
ing, p.  194 ;  Mlchle,  Banking,  pp.  1417, 1420. 

[6]  Plaintiffs  had  power  to  restore  tbe 
status  quo,  and  did  so.  They  returned  the 
check  drawn  on  the  Insolvent  bank.  Indeed, 
it  was  drawn  for  a  temporary  purpose,  and 
with  no  Intention  that  It  should  ever  be  paid. 
One  of  the  plaintiffs  says  it  would  have  been 
returned  on  the  day  of  its  issue,  and  the 
whole  transaction  with  the  bank  then  ter- 
minated, but  for  an  accident,  and  that  fail- 
ure of  the  bank  on  tbe  next  day  prevented 
the  settlement 

The  right  of  recovery  asserted  here  is  un- 
embarrassed by  the  difficulty  usually  found 
in  efforts  to  recover  money  collected  by  the 
bank  before  it  closed.  In  that  class  of  cases, 
it  Is  sometimes  Impossible  for  the  depositor 
to  prove  the  presence  of  his  money  in  the 
bank  at  the  date  of  the  failure,  and.  In  order 
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to  recover,  he  must  do  that  Ulchle,  Bank- 
ing, p.  1428;  Holies,  Modern  liBw,  Banking, 
pp.  188,  193.  That  the  money  represented  by 
the  check  deposited  by  the  plaintiffs  was  col- 
lected after  the  bank  had  failed  and  went  In- 
to the  assets  in  the  hands  of  the  receiver  are 
admitted  facts.  Bight  of  recovery  does  not 
depend  upon  the  plaintiffs'  ability  to  prove 
possession  of  the  Identical  money  collected. 
It  is  only  necessary  to  show  that  the  money 
went  into  the  hands  of  the  receiver,  or  was  in 
the  bank  when  It  closed.  That  being  done, 
there  may  be  a  Judgment  or  decree  for  an 
equivalent  sum. 

It  is  hardly  necessary  to  say  a  deposit  of 
actual  money  would  be  governed  by  principles 
somewhat  different  from  those  here  enunciat- 
ed. Ordinarily,  the  relation  of  debtor  and 
creditor  is  establlfihed  the  moment  the  de- 
posit is  made. 

[I]  No  element  of.  waiver  or  estoppel  is 
found  In  the  acceptance  of  the  dividend. 
Though  the  receipt  given  therefor  makes  oo 
express  reservation  of  right,  it  refers  to  the 
claim  the  plaintiffs  had  filed,  and  it  was  filed 
as  a  preferred  claim.  The  right  of  prefer- 
ence was  insisted  upon  strenuously  from  the 
beginning.  As  plaintiffs  were  entitled  to  pay- 
ment of  their  claim  in  full,  acceptance  of  a 
partial  payment  manifestly  injured  no  one. 
Importers'  and  Traders'  Bank  v.  Peters,  123 
N.  Y.  272,  25  N.  E.  319. 

As  the 'Plaintiffs  are  entitled  to  the  relief 
they  seek,  on  the  ground  here  indicated,  there 
is  no  occasion  to  say  whether  any  of  the 
other  grounds  therefor,  alleged  in  the  bill, 
are  well  founded  or  not. 

In  80  far  as  the  decree  complained  of  de- 
nies the  plaintiffs'  right  of  preference  in  the 
distribution  of  the  assets  of  the  bank  and 
ccHifines  them  to  a  pro  rata  share  thereof, 
and  awards  costs  to  the  defendants.  It  will  be 
reversed,  and  it  will  be  here  adjudged,  order- 
ed, and  decreed  that  the  receiver  pay  to 
them,  out  of  the  funds  remaining  in  his  hands 
as  such,  the  sum  of  1609.27,  with  interest 
thereon  from  the  29th  day  of  June,  1916,  the 
date  of  the  decree  appealed  from,  together 
with  their  costs  in  the  court  below  as  well  as 
in  this  court 

(79  W.  Va.  782) 

CENTRAL  NAT.  BANK  OF  POBTSMODTH 

V.  SCIOTO VILLB  MILLING  CO. 

et  oL    (No.  3204.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  6,  1917.) 

(Byllabut  &y  the  Court.) 

Bnxa  Ann  Notes  «=9422(2)—PKOTEsr— Waiv- 
er—Statijtk. 
Both  at  the  common  law  and  under  section 
110,  c.  98A,  Code  (sec.  4281),  where  a  negotiable 
instrumeDt  contains  on  the  back  thereof  a  print- 
ed waiver  of  protest  and  notice  of  dishonor,  and 
several  persons  before  its  delivery  to  the  paj'ee, 
at  the  same  time  and  in  regular  order  sign  their 


'names  in  blank  beneath  such  printed  form,  the 
waiver  binds  alike  all,  not  merely  the  first,  of 
such  indorsen. 

lEi.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g  1200.] 

Error  to  <31rcuit  Court,  C!abeU  County. 

Action  by  Central  National  Bank  of  Ports- 
mouth against  the  Sciotoville  Milling  Com- 
pany, Elizabeth  L.  Wriston,  and  others. 
Judgment  for  plaintiff,  and  defendant  Eliza- 
beth L.  Wriston  brings  error.    Affirmed. 

A.  6.  Robinson,  Daugherty  &  Riggs,  and 
Williams,  Scott  &  Lovett,  all  of  Huntington, 
for  plaintiff  in  error.  John  O.  MUner  and 
Noah  J.  Dover,  both  of  Portsmouth,  Ohio, 
and  Meek  &  Renshaw,  of  Huntington,  for  de- 
fendant In  error. 

LTNCH,  P.  The  controlling,  if  not  the 
sole,  question  presented  for  determination  in 
this  case  is  whether  one  only  or  all  of  the 
indorsers  who  successively  write  their  names 
on  the  back  of  a  negotiable  instrument  below 
a  printed  waiver  of  protest  and  notice  of 
dishonor  are  bound  thereby.  The  note  in- 
volved is  one  for  ^,400,  payable  to  plaintiff, 
executed  by  the  Sciotoville  Milling  (Company 
as  maker.  The  name  of  Elizabeth  L.  Wris- 
ton, who  complains  of  the  Judgment  rendered 
against  her,  is  the  second  name  written  be- 
low the  printed  waiver.  The  case  was  tried 
by  the  court,  by  agreement  of  the  parties, 
upon  a  stipulation  of  the  facts  signed  by 
counsel.  On  the  back  of  the  note,  and  print- 
ed thereon  is  the  following: 

"The  within  note  is  hereby  indorsed  and  de- 
mand, notice  of  nonpayment  and  protest 
waived." 

Below  it  these  signatures  appear  in  the 
order  named:  W.  F.  Marting,  Elizabeth  L. 
Wriston,  C.  L.  Marting,  L.  E.  Marting,  and 
W.  E.  Tobert  These  signatures  were  af- 
fixed In  Ohio  before  delivery  of  the  note 
to  the  payee,  who  paid  therefor  a  valoable 
consideration  to  the  maker. 

The  Judgment  was  rendered  against  Elisa- 
beth L.  Wriston  only.  She  contends  that  no 
liability  against  her  as  an  indorser  attadbed, 
because  the  note,  when  due,  was  not  present- 
ed for  payment  at  the  place  designated  tor 
that  purpose,  and  no  notice  of  the  protest 
given  to  her.  But  if  by  signing  her  name  in 
the  manner  indicated  she  waived  these  re- 
quirements, as  the  circuit  court  evidently 
found,  noncompliance  therewith  is  wholly  im- 
material in  any  phase  of  the  case.  For 
her  it  is  insisted  that,  by  section  110  of  the 
Negotiable  Instruments  Act,  in  force  in  the 
state  of  Ohio  when  the  contract  was  entered 
into,  the  waiver  clause  operated  as  an  exemp- 
tion only  as  to  the  person  represented  by  the 
first  signature  thereunder.  That  section  pro- 
vides: 

"Where  the  waiver  is  embodied  in  the  instm- 
ment  itself,  it  is  binding  upon  all  parties;  bat 
where  it  is  written  above  the  signature  of  an 
indorser  it  binds  him  only." 
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This  provbdon  she  would  have  ns  Interpret 
to  exclude  her;  and  for  this  construction 
she  dtes  Lyndon  Savings  Bank  t.  Interna- 
tional Co.,  78  Vt.  169,  62  Atl.  50,  112  Am.  St 
fiep.  900.  Even  If  the  principle  therein  stat- 
ed be  conceded  to  be  sonnd,-11iat  case  readily 
Is  distinguishable  from  this.  There  the  in- 
doTsers  released  placed  their  names  upon 
the  paper  after  its  delivery.  Their  contract 
of  Indorsement  was  separate  from  and  in- 
dependent of  that  made  by  the  former  In- 
dorsers.  But  in  the  Instant  case  all  the  par- 
ties to  the  note  executed  it  at  the  same  time, 
apparently  with  full  knowledge  that  the  waiv- 
er then  was  printed  on  the  back  thereof, 
and  was  one  of  the  conditions  of  its  accept- 
ance by  the  payee. 

Moreover,  at  the  common  law,  the  Wright 
of  authority  Is  to  the  effect  that  all  in- 
dorsers  who  sign  below  a  waiver  of  protest 
are  conclnded  by  it,  though  it  begins  with, 
"1  hereby  waive,"  where  nothing  therein  in- 
dicates a  different  intent.  Likewise,  when 
not  written  by  the  first  indorser,  but  print- 
ed or  stamped  above  the  names  of  others 
in  the  same  relation,  the  waiver  is  presumed 
to  be  the  contract  of  all  of  them.  Fanners' 
Bank  v.  Ewing,  78  Ky.  266,  39  Am.  Rep.  231 ; 
Bank  v.  Altnra  Gold  Mining  Co.,  129  Cal  26:3, 
61  Pac.  1077.  And  in  Portsmouth  Savings 
Bank  v.  Wilson,  6  App.  D.  0.  8,  where  be- 
fore the  instnunait  was  put  into  circulation, 
the  indorsers  signed  beneath  a  printed  waiv- 
er, the  court  enforced  the  presumption  that 
they  saw  and  read  the  words  and  adopted 
them  as  part  of  their  contract  See,  also,  in 
support  of  the  same  proposition  Parshley  v. 
Heath,  69  Me.  90,  31  Am.  Rep.  246;  John- 
son V.  Parker,  86  Mp.  App.  860,  holding  the 
indorsees  bound  by  the  waiver,  although  they 
placed  their  names  under  it  at  different  times, 
without  knowing  it  was  on  the  paper  when 
indorsed  by  them.  "The  indoirsers  of  a  note 
which  has  upon  its  back  a  printed  waiver  of 
notice  ct  nonpayment,  the  blanks  in  which 
are  not  filled  out,  are  bound  by  the  waiver, 
as  if  they  did  not  intend  to  be  bound  they 
should  have  canceled  it"  Loveday  v.  Ander- 
son, 18  Wash.  322,  61  Pac.  463. 

It  is  argued,  however,  that  as  by  the  sec- 
tion cited  a  distinction  is  made  between  "all 
parties"  in  the  first  provision  and  only  one  in 
the  second,  the  contract  of  indorsement  did 
not  bind  subsequent  indorsers.  We  cannot 
accept  ttiat  conclusion.  A  more  sound  and 
potent  reason  indicates  the  aptness  of  the 
terms  used  by  the  draftsman.  Originally 
there  may  be,  and  usually  is,  more  than  one 
party  to  a  negotiable  Instrument  besides  an 
indorser,  all  of  whom  the  statute  Intended 
should  be  controlled  by  a  waiver  written 
into  it  There  may  be,  and  often  is,  but  one 
Indorser;  frequently  none  except  the  payee, 
who  negotiates  it  It  is  more  reasonable  to 
assume  that  the  purpose  of  the  section  was  to 
declare,   not  to  abrogate,   the  common-law 


mle  governing  that  subject.  Its  plain  In- 
tention, we  think,  is  that,  where  there  are 
several  indorsers,  the  waiver  binds  those  who 
sign  under  it,  and  not  those  who  do  not  so 
sign;  but  If  all  of  them  do  place  their  sig- 
natures under  it,  with  or  without  knowledge 
that  it  is  printed  or  stamped  thereon  at  tliat 
time,  it  will  render  unnecessary  presentment 
for  payment  and  notice  of  dishonor. 

Being  of  this  opinion,  we  affirm  the  judg- 
ment 

C7»  W.  Va.  747) 
STATE  V.  DUSHMAN.     (No.  8161.) 
(Supreme  Court  of  Appeals  of  West  Virginia- 
March  6,  1917.) 

(Syllabu*  by  the  Court.) 

1.  Jttbt   4=370(7)  —  (Dhaixenob  —  Btatdtokt 

PBO  VISIONS. 

By  section  3,  o.  159,  Code  1013  (sec  6579), 
one  accused  of  a  felony  Is  entitled  as  a  matter 
of  right  to  a  panel  of  twenty  jurors,  unexcep- 
tionable under  the  roles  of  the  common  law,  be- 
fore being  called  upon  to  exercise  his  right  of 
peremptory  challenge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  S{  323,  330.] 

2.  JUBT  «=»92— DlBQUALmCATION— IimiBXST. 

An  employee  of  a  railway  company  prima  fa- 
cie is  disqualified  to  sit  as  a  juror  iia  the  trial 
of  one  indicted  for  stealing  or  buying  and  re- 
ceiving property  of  the  railway  company  alleg- 
ed to  have  been  stolen. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  IS  420-422.] 

3.  Cbiminal  Law  «=3451(2)  —  Ofinior  Evi- 
dence. 

The  opinion  of  a  witness,  not  an  expert,  as 
to  any  fact  in  issue  before  the  jury  is  not  gen- 
erally admissible,  unless  from  the  very  nature 
of  the  subject  in  issue  it  cannot  be  stated  or 
described  in  such  language  as  will  enable  per- 
sons not  eye  witnesses  to  form  an  accurate  judg- 
ment regarding  it,  and  an  opinion  based  on  an 
inconclusive  fact  and  argumentative  in  charac- 
ter should  not  be  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1040.] 

4.  Receivino  Stolen  Goons  «3»8(2)  —  Evi- 
dence—Knowledge. 

On  the  trial  of  one  accused  of  buying  and  re- 
ceiving stolen  goods,  knowing  them  to  have  been 
stolen,  evidence  that  such  goods  were  bought 
and  sold  in  the  same  market  by  and  from  indi- 
viduals, mining  companies,  and  manufacturing 
concerns,  and  is  merchandise  commonly  on  the 
market  is  properly  admissible  on  the  question 
of  the  guilty  knowledge  of  the  accused  and  the 
bona  fides  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  1 15.] 

Error  to  Circuit  Court,  Cabell  County. 

Ben  Dushman  was  convicted  of  receiving 
stolen  goods,  and  he  brings  writ  of  error. 
Judgment  reversed,  verdict  set  aside^  and  a 
new  trial  awarded. 

Daugherty  &  Rlggs,  of  Huntington,  for 
plaintiff  in  error.  A.  A.  Ully,  Atty.  Gen., 
and  John  B.  Morrison  and  J,  E.  Brown,  Asst 
Attys.  Gen.,  for  the  State. 

MILLER,  J.  Indicted,  tried,  found  guilty, 
and  sentenced  to  imprisonment  in  the  penlr 
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tentlary  for  the  term  of  tbree  years  for  nn- 
lawfully  and  feloniously  buying  and  receiv- 
ing certain  pieces  of  brass  of  the  value  of  six- 
ty dollars,  of  the  goods  and  chattels  of  the 
Chesapeake  &  Ohio  Railway  Company,  lately 
before  feloniously  stolen,  taken  and  carried 
away,  well  knowing  the  same  to  have  been 
so  feloniously  and  unlawfully  stolen,  taken 
and  carried  away,  defendant  by  the  present 
writ  of  error  seeks  reversal  of  the  Judgment 

The  first  point  of  error  In  logical  sequence 
Is  that  the  court  below  on  Impanelling  of 
twenty  Jurors,  and  on  their  voir  dire,  denied 
counsel  for  the  prisoner  the  right  or  privi- 
lege of  inquiring  whether  they  were  employees 
of  the  Chesapeake  &  Ohio  Railway  Company, 
the  company  whose  property  was  alleged  to 
have  been  stolen,  and  who  stated  that  three 
of  said  Jurors,  namely,  H;  L.  Clark,  Mande- 
ville  Crawford,  and  Joseph  Merritt,  If  he  was 
permitted  to  ask  of  them  would  say  that  they 
were  then  in  the  employ  of  said  railway 
company. 

[1]  By  sectlOTi  3.  chapter  159,  Code  1913 
(sec.  6579),  one  accused  of  felony  is  entitled 
as  a  matter  of  right  to  a  panel  of  twenty 
Jurors  who  according  to  the  common  law 
must  be  omnl  exceptione  majores,  before  ex- 
ercising his  right  of  peremptory  challenge.  2 
Cooley's  Blackstone,  Book  III  (4th  Ed.)  p. 
1124,  star  page  363;  State  v.  Johnson  and 
Devlnney,  49  W.  Va.  684,  39  S.  E.  666,  Syl. 
2;  Hufnagle  v.  Delaware  &  Hudson  Co.,  227 
Pa.  476,  76  Aa  205,  40  L.  R.  A.  (N.  S.)  982, 
19  Ann.  Cas.  850.  In  Melson  v.  Dickson,  63 
<}a.  682,  36  Am.  Rep.  128,  the  court  said: 

"The  defendant  had  the  right  to  a  panel  of 
twenty-four  from  which  to  strike — all  twenty- 
four  impartial  men.  [Mayor  of  Columbus  v. 
Gaetchins]  7  Ga.  139;  [Justices  y.  Griffin  & 
W.  P.  Plank  Road  Co.]  15  Ga.  39;  fHowell 
V.  Howell]  69  Ga.  146.  He  was  denied  this 
right  and  was  forced  to  exhaust  four  strikes 
upon  two  brothers  and  two  cousins  of  the  op- 
posing parties  who  had  an  interest,  a  pecuniary 
interest,  in  the  verdict  and  judgment  they  were 
pressing  to  obtain.  The  denial  was  erroneous 
and  hurtful.  A  big  part  of  the  battle  is  the  se- 
lection of  the  jury,  and  an  impartial  jury  is 
the  comer-stone  of  the  fairness  of  trial  by  jury." 

[2]  The  question  then  Is,  la  an  employee  of 
a  railway  company  disqualified  propter  af- 
fectum, for  suspicion  of  bias  or  partiality,  to 
sit  as  a  Juror?  We  held  in  State  v.  Hatfield, 
48  W.  Va.  661,  37  S.  E.  626,  that  the  object 
of  the  law,  in  all  cases  in  which  Juries  are 
Impanelled  to  try  the  issue,  is  to  secure  men 
for  that  responsible  duty  whose  minds  are 
wholly  free  from  bias  or  prejudice,  dther  for 
or  against  the  accused,  or  for  or  against  ei- 
ther party  in  a  dvil  case.  And  our  statnte, 
section  17,  c.  IIB,  Code  1913  (sec.  4656),  pro- 
vides spedflcally  that: 

"Either  party  in  any  action  or  suit  may,  and 
the  court  shall,  on  motion  of  such  party,  examine 
on  oath  any  person  who  is  called  as  a  juror 
therein,  to  know  whether  be  is  a  qualified  juror, 
or  is  related  to  either  party,  or  has  any  interest 
in  the  cause,  or  is  sensible  of  any  bias  or  preju- 
dice tiiercin  :  and  the  party  objectinj;  to  the  ju- 
ror may  introduce  any  other  competent  evidence 
in  support  of  the  objection:   and  if  it  shall  ap- 


'  pear  to  the  court  that  such  person  is  not  a  qual- 
ified juror  or  does  not  stand  indifferent  in  the 
cause,  another  shall  be  called  and  placed  in  his 
stead  for  the  trial  of  that  cause." 

At  the  common  law  the  principal  causes  of 
challenges,  prima  facie  disqualifying  Jorors, 
were:  (1)  Kinship  to  cither  party  within  the 
ninth  degree;  (2)  was  arbitrator  on  either 
side;  (3)  that  he  has  an  interest  In  the 
cause ;  (4)  that  there  is  an  action  pending  be- 
tween him  and  the  party ;  (5)  that  he  has 
taken  money  for  hfa  verdict ;  (6)  that  he  was 
formerly  a  Juror  in  the  same  case^  (7)  that 
he  is  the  party's  master,  servant,  connsellor. 
steward,  or  attorney,  or  of  the  same  soci- 
ety or  corporation  with  him;  and  causes  of 
the  same  class  or  founded  upon  the  same  rea- 
son should  be  included.  Our  statute  does  not 
remove  these  common  law  disabilities;  and 
it  has  been  held  that  unless  superseded  by 
express  terms  they  remain  in  force  as  com- 
mon law  disabilities.  Orawford  v.  United 
States,  212  U.  S.  183,  29  Sup.  Ot  260,  53  L. 
Ed.  466,  16  Ann.  Cas.  392. 

All  authorities  agree  that  if  a  Joror  offer- 
ed is  related  to  the  party,  occupies  tlie  rela- 
tion of  master,  servant,  etc.,  he  may  be  chal- 
lenged for  cause.  Here,  strictly  speaking, 
the  railway  company  is  not  actually  a  party ; 
but  it  is  certainly  interested  in  this  prosecu- 
tion; its  employees  would  certainly  not  be 
competent  Jurors  to  sit  in  the  trial  of  an  ac- 
tion against  defendant  for  the  value  thereof 
or  the  recovery  of  the  specific  property  stol- 
en. Is  it  not  BO  interested  in  the  result  of 
this  prosecntion  as  to  make  the  reason  for 
the  rule  appllcaUe?  We  are  disposed  to 
hold  that  it  is,  and  that  its  employees  otTered 
as  Jurors  would  presumptively  be  subject  to 
some  bias  or  prejudice,  or  be  under  some  con- 
trol or  Influence  of  the  corporati(»I.  In  Dim- 
mack  V.  Wheeling  Traction  Co.,  68  W.  Va. 
226,  62  S.  B.  101,  point  2  of  the  syllabus,  we 
held,  that  an  employee  of  a  stockholder  or 
manager  of  a  corxioration  was  not  prima  tn- 
de,  and  on  that  ground  alone,  disqualified 
as  a  Juror  in  an  action  in  which  the  corpora- 
tion was  a  party ;  this  upon  the  ground  that 
the  relationship  to  the  party  was  too  remote. 
In  Hopkins  v.  State  of  Florida,  62  Fla.  39, 
42  South.  52,  the  court  was  unanimously  of 
the  opinion  that  It  is  the  better  practice  In 
cases  like  the  one  at  bar  to  excuse  Jurors 
who  are  employees  of  a  railway  corporation, 
but  were  equally  divided  in  opinion  as  to 
whether  the  trial  court  could  be  held  In  er- 
ror for  refusing  to  do  sa  But  in  Berbette 
V.  State,  100  Miss.  94,  67  South.  853,  the 
Mississippi  court  held,  in  a  case  exactly  like 
the  case  at  bar,  that  the  court  erred  in  deny- 
ing defendant's  diallenge  of  a  Juror  for 
cause  because  he  was  an  employee  of  the  cor- 
poration from  which  the  property  was  al- 
leged to  have  been  stolen.  In  Burnett  v.  Bur- 
lington &  M.  R.  R.  Co.,  16  Neb.  332,  20  N. 
W.  280,  the  court  held  that  an  employee  of  a 
railroad  company  was  incompetent  to  sit  as 
a  Juror  in  a  case  w:here  the  company  Is  a 
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party.    In  State  t.  OoeUa,  8  Wash.  89,  28 
Paa  28,  It  was  held  that: 

"Onder  Code  1881,  §§  212  and  1078,  the  foi> 
mer  employer  of  a  decedent  is  disguahfied  as  a 
juror  in  a  trial  for  his  murder." 

In  view  of  our  statute  and  these  authori- 
ties we  hold  that  prima  fade  an  employee  of 
a  railroad  company  is  dlsanallfied  to  sit  as 
a  Juror  In  the  trial  of  one  accused  of  the 
larceny  of  its  property,  or  where  one  as  in 
this  case  Is  about  to  be  put  upon  his  trial 
for  buying  or  receiving  such  property  know- 
ing it  to  be  stolen,  and  that  the  court  below 
.  erred  In  denying  defendant  the  right  to  In- 
quire of  or  prove  by  them  or  others  that  the 
three  Jurors  offered  and  impanelled  were  re- 
lated to  the  railway  company  as  employees. 

[3]  The  next  point  Is  that  the  court  below, 
over  objection  by  defendant's  counsel,  er- 
roneous^ permitted  the  witness  Beckelhelm- 
fT,  in  answer  to  the  question,  whether  de- 
fendant knew  the  brass  was  stolen,  to  say 
that: 

"He  couldn't  help  from  knowing  it.  Judge,  be- 
cause it  was  branded  there.  //  /  get  hold  of 
anything  that  helongt  to  you  or  hai  your  name 
on  it  I  am  toMnd  to  fteai  it;  you  ion't  give  it 
to  me." 

The  ground  of  objection  was  that  this  was 
opinion  evidence  of  an  ordinary  witness,  not 
an  expert,  and  inadmissible  under  the  gen- 
eral rule.  Such  is  the  law.  State  v.  Mus- 
grave,  43  W.  Va.  672,  28  S.  E.  813,  Syl.  4;  2 
■Tones  Commentaries  on  B^vldence,  §  859.  But 
the  attorney  general  replies  that  this  answer 
fulls  under  an  exception  to  the  general  rule, 
where,  as  often  happens.  It  is  Impossible  for 
a  witness  to  detail  all  the  pertinent  facts  In 
such  a  manner  as  to  enable  the  jury  to  form 
a  conclusion  without  the  opinion  of  the  wit- 
ness ;  and  when  the  witness  may  not  be  able 
to  separate  the  facts  and  Indications  from 
which  he  has  formed  a  conclusion  from  the 
conclusion  itself.  Mr.  Jones,  2  Jones  C!om- 
inentaiies  on  Evidence,  {  360,  says: 

"The  ground  upon  which  opinions  are  admit- 
ted in  such  cases  is,  that,  from  the  very  nature 
of  the  subject  in  issue,  it  cannot  be  stated  or 
described  in  such  language  as  will  enable  pei^ 
sons  not  eye-witnesses  to  form  an  accurate  judg- 
ment in  regard  to  it.  The  opinions  of  non  ex- 
perts are  admissible,  therefore,  provided  they 
state,  so  far  as  practicable,  the  facts  on  which 
the  opinions  are  based,  on  questions  of  identity 
as  applied  to  persons,  things,  animals,  or  hand- 
writing ;  and  of  the  size,  color  and  weight  of 
objects ;  of  time  and  distances ;  of  the  mental 
state  or  condition  of  another;  of  insanity  and 
intoxication ;  of  the  affection  of  one  for  another ; 
of  the  physical  condition  of  another,  as  to 
health  or  sickness  (in  which  latter  case,  how- 
ever, the  opinion  of  a  nonexpert  will  not  be 
heard  upon  the  particular  disease  or  the  cause 
thereof)  ;  of  values ;  of  the  soundness  of  ani- 
[nals;  and  of  all  subjects  where  it  is  not  prac- 
ticable nor  possible  to  put  the  jury  in  posses- 
lion  of  all  the  primary  facts  upon  which  the 
>piiiions  of  the  witnesses  are  grounded." 

See,  also,  1  Wharton  on  Orlmlnal  Evl- 
lence,  (9Qi  Ed.)  i  457.  Examples  Illustrating 
:be  exception  to  the  general  rule  are  found 
n  the  note  to  Mr.  Jones'  text  cited;  and  Mr. 
EV^barton  says: 


"What  is  opinion?  "Did  A  shoot  B7  G 
a  bystander,  answers,  'My  opinion  is  that  be  did : 
I  saw  the  pistol  aimed ;  I  heard  the  report ;  I 
saw  the  flash ;  I  saw  B  fall  down,  as  I  sup- 
posed dead;  from  all  this  I  infer  that  A  shot 
B.'  This  is  all  inference  on  the  part  of  the  wit- 
ness, yet  it  is  admissible." 

Illustrations  are  also  foimd  in  our  cases  of 
State  v.  Welch,  36  W.  Va.  690,  15  S.  B.  419, 
where  It  was  held  that  a  witness  may  give 
his  opinion  that  stains  seen  by  him  are  blood 
stains,  and  that  a  certain  large  stain  seen 
by  him  upon  bed  clothing  was  the  stain  of  a 
pool  of  blood;  and  that  a  depression  in  a  bed 
was  from  Its  shape  and  appearance  caused 
by  the  head  of  a  person,  he  having  seen  and 
examined  it;  and  Kunst  t.  City  of  Grafton, 
67  W.  Va.  20,  67  S.  B.  74,  26  L.  R.  A.  (N.  S.) 
1201,  where  witnesses,  after  describing  as 
well  as  they  could  all  the  facts,  and  the  ap- 
pearances of  the  property  viewed  at  or  about 
the  time  of  the  injuries,  were  permitted  to 
give  their  opinions  as  to  the  real  cause  of 
a  slip  or  slide  on  plaintUTs  lot.  And  other 
illustrations  may  be  fovmd  In  cases  cited  In 
6  Ency.  Dig.  Va.  &  W.  Va.  Repts.  792  et  seq. 

Does  the  evidence  of  the  witness  objected 
to  fan  within  the  exception  to  the  general 
rule?  The  first  part  of  the  answer  Is  not  8 
direct  answer;  he  does  not  say  positively 
that  defendant  did  know  the  property  was 
stolen,  but  that  "he  couldn't  help  from  know- 
ing it",  and  gives  as  a  reason,  "because  it 
was  branded  there."  The  rest  of  the  answer 
is  argumentative,  and  does  not  amount  tt 
even  an  opinion.  Previously  witness  had  tes- 
tified that  there  were  some  twenty  or  mor* 
of  the  pieces  of  brass,  and  he  could  not  tell 
whether  all  of  these  pieces  were  so  branded, 
but  said  he  saw  as  many  as  four  or  five,  did 
not  look  at  all  of  them.  It  would  not  follow 
conclusively  that  because  some  or  all  of  the 
pieces  of  brass  had  some  brand  on  them  that 
defendant  knew  the  property  bad  been  stol- 
en, and  an  opinion  based  on  that  one  fact 
would  be  of  little  value,  if  not  wholly  in- 
competent, and  certainly  the  argument  of  the 
witness  following  ■n:as  Improper.  It  may  be 
that  the  witness  did  not  intend  to  limit  bis 
opinion  to  this  one  fact  In  evidence,  but  to 
other  matters  testified  to  by  him  and  other 
witnesses.  Such  opinion  evidence  should 
only  be  admitted  after  the  witness  has  de- 
tailed all  the  facts  and  circumstances  to  the 
jury,  and  if  these  can  be  placed  before  the 
jury,  and  they  are  of  such  a  nature  that  ju- 
rors generally  are  just  as  competent  to  form 
an  opinion  In  reference  to  them  and  to  draw 
inferences  from  them  as  the  witness  then 
the  opinion  of  the  vrltness  should  not  be  ad- 
mitted. 

[4]  The  next  point  Is,  that  the  court  erred 
In  rejecting  the  evidence  of  Sam  Abrahams 
to  the  effect  that  brass  of  the  kind  and  char- 
acter described  in  the  indictment  in  this  case 
was  bought  and  sold  by  all  junk  dealers  in 
the  City  of  Himtington,  and  is  bought  and 
sold  In  the  open  market  by  and  |n?iaJLn^i^^QQlp 
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uala,  mining  companies,  and  manitfactorlng 
concerns,  and  Is  merchandise  which  is  com- 
monly on  the  market.  We  are  of  opinion 
that  thla  evidence  should  have  been  admitted. 
Of  course  It  would  not  be  conclusive,  on  the 
question  of  good  faith,  or  want  of  knowledge 
of  the  stolen  character  of  the  property,  but 
It  evidences  a  fact  which  bore  on  the  ques- 
tion of  good  faith  or  knowledge  on  the  part 
of  defendant  that  the  property  was  stolen. 
"It  Is  not  necessarv,  however,"  says  Mr. 
Oreenleaf,  quoted  In  Watts  v.  State,  5  W.  Va. 
6^,  "that  the  evidence  should  bear  directly  up- 
on the  issue.  It  is  admissible,  if  it  tends  to 
prove  the  issue,  or  constitutes  a  link  in  the 
diain  (4  prool" 

Lastly,  It  Is  urged  that  the  court  below 
erred  In  overruling  defendant's  motion  to  set 
aside  the  verdict  and  to  award  him  a  new 
trial.  It  is  said  the  evidence  falls  to  show 
actual  knowledge  on  the  part  of  defendant 
that  the  property  purchased  was  stolen.  Of 
course  thla  is  an  essential  element  of  guilt 
and  must  be  shown  by  positive  proof  of  the 
fact,  or  of  such  facts  as  will  satisfy  the 
jury  beyond  a  reasonable  doubt  that  defend- 
ant Is  guilty.  As  the  evidence  may  be  dlf 
ferent  on  another  trial  we  refrain  from  ex- 
pressing any  opinion  on  the  sufficiency  of  the 
evidence  now  before  us. 

The  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  defendant  awarded  a  new 
trial. 


(TO  W.  Vft.  7«) 

BUKKB  V.  NOTTTER. 

(Supreme  Court  of  Appeals  of  West  'Nargbila. 

March  6,  1917.) 

(Bi/llaJnu  hv  t\e  Court.) 

1.  AsstncpsiT,   Action  of  e=>6  —  Coiniow 

CJOUNTS.  ,  ,^         _^.    . 

The  common  counts  in  assumpsit  constitute 
a  kind  of  equitable  action,  applicable  to  alm<»t 
every  case  where  money  has  been  received  by 
one,  which.  In  justice  and  consdence,  ought  not 
to  be  retained. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  ot,  Ont  Dig.  $$  14-28.] 

2.  A88tJjn?8rr,  Acnow  o»  «=>6— Mointr  Ad- 
tan  ceo. 

Money  advanced  by  plaintiff  to  defendant, 
to  whom  he  is  then  engaged  to  be  married,  and 
in  expectation  of  marriege,  whether  understood 
and  intended  as  a  loan  or  a  gift,  is  recoverable 
in  assump^t  upon  the  common  counts,  if  the 
defendant  thereafter  breaks  the  engagement 
without  plaintiff's  fault. 

[E^.  Note.— SV>r  other  cases,  see  Assumpsit, 
Action  of.  Cent  Dig.  U  14-20.] 

Error  to  Circuit  Court,  Cabell  0>nnty. 

Action  by  J.  W.  Burke  against  Settle  Nut- 
ter. Judgment  for  plalntUT,  and  defendant 
brings  error.    Affirmed. 

Williams,  Scott  te  Lovett,  of  Huntington, 
and  Cato  &  Bledsoe,  of  Charleston,  for  plain- 
tiff in  error.  M.  P.  Wiswell  and  J.  W.  Perry, 
both  of  Huntington,  for  defendant  In  error. 


WH/IilAMS,  J.  Defendant  seeks  reversal 
of  a  judgment  recovered  against  her  in  an 
action  of  assumpsit.  The  declaration  con- 
tains only  the  common  counts,  and  la  sup- 
plemented by  a  bill  of  particulars  showing 
plaintilTs  claim  Is  for  money  lent  at  dilferent 
times  and  in  various  sums,  in  the  months  of 
March,  April  and  July,  In  the  year  1914,  ag- 
gregating $1,940.11,  including  Interest  to  the 
date  of  the  verdict  The  action  was  tried  to 
a  jury  on  the  general  issue,  resulting  in  a 
verdict  for  plaintlfF.  Defendant  admits  she 
received  $1,240  of  the  amount  sued  for,  but 
insists  it  was  not  a  loan,  but  an  absolute 
gift  to  her,  and  denies  receiving  any  more 
than  that  sum. 

When  plalntifT  let  defendant  have  the  mon- 
ey he  lived  In  Huntington  and  she  In  Charies- 
ton,  W.  Va.,  and  it  Is  admitted  they  were 
then  engaged  to  l>e  married.  Defendant 
broke  the  engagement  by  becoming  the  wife 
of  James  Nutter  on  the  3d  of  September, 
1914.  They  had  been  engaged  atMut  20  years 
before  that  time  and  had  lived  together  Il- 
licitly in  Huntington,  but  that  engagement 
was  broken  off,  and  they  became  estranged 
from  each  other  until  some  time  In  Febru- 
ary, 1914,  when  it  appears  they  again  agreed 
to  become  husband  and  wife,  and  numerous 
letters  passed  between  them.  Under  date  of 
February  27,  1914,  defendant  wrote  plaintiff 
from  Charleston  that  she  was  in  trouble  and 
would  be  compelled  to  go  to  Jail  if  she  did 
not  raise  -^500,  and  said,  "No  other  chance 
for  me  unless  you  will  send  me  a  check  for 
that  amount"  In  response  to  that  request  he 
deposited  $600  to  her  credit  In  the  Twentieth 
Street  Bank  of  Huntington,  on  the  3d  of 
March,  and  she  drew  It  out  He  likewise  de- 
posited $500  on  the  23d  of  March,  $100  on 
the  27th  of  March,  and  $100  on  the  7th  ot 
April,  all  to  her  credit  in  the  same  bank,  and 
she  used  it  He  let  her  have  $40  at  anoth- 
er time.  She  admits  she  received  all  the 
foregoing  sums,  and  denies  she  received  any 
other  sum  or  amount  But  plaintiff  sweara 
he  met  her  In  Huntington  on  the  16th  of 
July,  and  then  let  her  have  $5(X)  in  gold, 
swears  he  drew  the  money  out  of  bank  and 
delivered  it  to  her,  and,  to  corroborate  his 
testimony,  proved  by  Mr.  A.  R.  Losee,  as- 
sistant cashier,  that  he  deposited  $800  In 
the  bank  on  the  6th,  and  drew  it  out  on  the 
15th  of  July.  Defendant  swears  she  did  not 
get  It  This  disputed  fact  was  a  question  for 
jury  decision,  and  we  cannot  disturb  their 
finding. 

[1,2]  Counsel  for  defendant  Insist  that  the 
proof  shows  the  money  was  given  in  consid- 
eration of  marriage,  and,  being  so  given.  It 
cannot  he  recovered  on  the  common  counts, 
but  must  be  recovered.  If  recoverable  at  all, 
only  on  a  Bi)ecial  count,  alleging  breadh  of 
promise.  Both  parties  admit  the  engagement, 
and  that  they  had  agreed  to  marry  in  Jnly, 
1914.    In  some  of  bis  letters  to  defendant. 


4ts>ror  otbar  cases  m«  sam*  topic  and  KBT-NDUBBR  la  all  Kej-Numbered  Dlgssta  and  InduM 
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plaintiff  addressed  her  as  "dear  wife,"  and 
in  some  of  her  letters  to  htan,  she  signs  as 
"wife."  But  she  admits,  in  lier  testimony, 
slie  had  no  intention  at  any  time  of  carry- 
ing ont  her  promise  of  marriage.  So  that,  if 
she  obtained  the  money  as  a  gift,  she  obtain- 
ed it  fraudnlently,  and  no  authority  need  be 
dted  to  support  the  proposition  that  money 
fraudulently  obtained  may  be  recovered  in 
assumpsit.  Hence,  wbeQier  the  transaction 
was  a  loan,  or  a  gift  in  consideration  of  mar- 
riage to  be  thereafter  consummated,  Is  im- 
material, I>ecause,  upon  either  theory,  the 
present  action  is  maintainable.  If  the  money 
was  a  gift,  it  was  made  in  consideration  of 
marriage,  and  was  fraudulently  obtain^,  ac- 
cording to  defendant's  own  admission,  and  it 
would  be  unconscionable  to  allow  her  to  re- 
tain it  after  having  brc^en  her  contract  to 
marry  jdaintlff. 

"l%e  action  of  assompsit,  under  the  count  for 
money  had  and  received,  is  an  equitable  action, 
and  applicable  to  almost  every  case  where  mon- 
ey has  been  received  by  one,  which,  in  justice 
and  Mmscience,  outrht  to  be  refunded."  Hnghes 
et  aL  V.  Pram,  41  W.  Va.  445,  23  S.  E.  §04; 
Jackson  v.  Hooeh,  38  W.  Va.  236,  18  S.  E. 
S76.  and  4  Cyc.  S^. 

"If  an  intended  huslmnd  make  a  present,  after 
the  treaty  of  marriage  has  been  negotiated,  to 
Ills  intended  wife,  and  the  inducement  for  the 

g'ft  ia  the  fact  of  her  promise  to  many  him, 
she  break  off  the  marriage,  he  may  recover 
from  her  the  value  of  such  present."  Thornton 
on  Gifts  and  Advancements,  94. 

"Where  the  plaintiff,  being  under  engagement 
to  marry  with  the  dtfendant,  sent  her  money 
with  which  to  buy  her  wedding  outfit  and  bear 
her  expenses  to  the  place  of  marriage,  he  may 
recover  these  sums  In  an  action  of  assumpsit,  if 
she,  without  cause,  refuses  to  fulfill  her  ensage- 
ment"  Williamson  v.  Johnson,  62  Vt.  378.  20 
Aa.  279,  9  L.  R.  A.  277,  22  Am.  St.  Rep^.  117. 

Kotwltbstanding  plaintiff  swears  tlie  mon- 
ey was  lent  to  defendant,  be  wrote  her  on 
one  occasion,  after  be  bad  advanced  her 
11,200,  Inclosing  a  note  for  that  amount,  for 
her  to  sign,  and  stated  in  the  letter: 

"Not  that  I  want  you  to  pay  it,  the  note,  it 
is  iust  simply  to  be  on  the  right  side,  if  any- 
thing would  happen  to  yon  before  we  would  get 
marned,  for  because  what  I  have  is  yours." 

In  view  of  the  conflict  in  the  evidence,  and 
the  instructions  given  by  the  court  covering 
both  theories  of  the  case,  we  do  not  know  on 
whldi  theory  the  Jury  found  its  verdict 
But,  as  before  stated,  It  is  not  material,  be- 
cause plaintiff  can  recover  in  this  action, 
whether  the  money  was  a  loan  or  a  gift  in 
consideration  of  a  marriage  agreement  which 
was  broken  by  defendant  without  fault  of 
plaintiff,  provided  the  Jury  believed  defend- 
ant received  the  money.  The  instructions 
fairly  and  properly  presented  to  the  Jury  the 
law  applicable  to  the  case. 

Complaint  is  especially  made'  of  plaintUT's 
Instruction  No.  1,  which  reads: 

"The  court  instructs  the  Jury  that  the  pre- 
sumption of  law  is  against  gifts,  and  iriiere  the 
defendant,  as  in  this  case,  claims  the  money  re- 
ceived by  her  from  the  plaintiff  was  a  gift,  the 
burden  of  proof  rests  upon  her,  and  the  jury 


should  carefully  scrutinize  the  evidence,  and  be- 
fore the  defendant  can  recover  the  proof  should 
be_  clear  and  convincing  that  the  money  so  re- 
ceived t>^  the  defendant  was  intended  for,  and 
was  a  gift  at  the  time  it  was.  received  by  her." 

This  instruction  was  more  strongly  against 
plaintiff  than  the  facts  admitted  by  defend- 
ant warranted.  It  contains  the  implication, 
at  least,  that  plaintiff  cannot  recover  if  the 
money  was  a  gift,  which  is  not  the  law  of 
this  case  in  view  of  defendant's  admittedly 
broken  promise.  As  an  abstract  legal  pn^ 
osltion  the  instruction  is  generally  true,  but 
not  applicable  here.  It  is  only  applicable 
where  the  proof  of  a  gift  would  defeat  re- 
covery. 

The  Judgment  is  affirmed. 


(79  W.  Va.  726) 

ASHLST  V.  TBI-STATE  LUMBER  OO. 

(No.  3165.) 

(Supreme  Court  of  Appeals  of  West'  Virginia. 

March  6,  1917.) 

(SvUaiua  hv  the  Court.) 

1.  Tbiai.  €s>154— Dekubbxb  to  Etidknce— 
Wbitino. 

The  rules  of  practice  require  that  a  demur- 
rer to  evidence  be  reduced  to  writing,  and  that 
all  of  the  evidence  submitted  be  incorporated 
therein. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  851,  358.] 

2.  Tbiai,  «=9l54— Dbuubbeb  to  Evidencb— 
Incobpobation  of  Bvidencb— Waiveb. 

Where,  at  the  conclusion  of  the  evidence  in- 
troduced in  a  case,  the  defendant  demurs  oral- 
ly thereto,  and  the  court  permits  such  oral  de- 
murrer to  be  filed,  and  the  plaintiff  without 
objection  Joins  therein,  and  there  is  subsequent- 
ly filed  a  certificate  of  the  evidence  which  was 
introduced  upon  the  trial,  properly  certified  by 
the  Judge,  it  will  be  held  that  the  requirement 
that  the  demurrer  should  be  in  writing  has  been 
waived,  and  this  court  will  consider  the  case  as 
though  the  demurrer  to  the  evidence  bad  been 
fornially  entered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig:  H  351,  353.] 

3.  Mabteb  and  Skbvant  €=3217(11)  —  "As- 
ST7HPTI0N  or  Risk"— Knowledge. 

Ordinarily  a  servant  who,  with  full  knowl- 
edge of  a  defect  in  machinery  or  appliances 
with  which  he  is  working,  and  with  a  clear 
understanding  of  the  result  of  the  operation 
thereof  in  such  defective  condition,  continues  in 
the  service  with  such  defective  machinery  or  ap- 
pliances, will  be  held  to  have  assumed  the  risk 
from  an  accident  occasioned  thereby. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  583. 

For  other  definitions,  see  Words  and  Phrases, 
£^rst  and  Second  Series,  Assumption  of  Risk.] 

4.  Mabteb  and  Sbbvant  <3=3221(4)— Assuup- 
TiON  OF  Risk— Pbomibb  to  Repaib. 

A  servant  who  complains  to  the  master  of 
defects  in  machinery  or  apphancee  with  which 
he  is  working,  and  receives  the  promise  of  the 
master  to  repair  such  defects,  wiU  not  be  held 
to  have  assumed  the  risk  arising  from  the  op- 
eration of  such  machinery  or  appliances  in  such 
defective  condition,  where  an  injury  occurs  to 
him  therefrom  within  a  reasonable  time  after 
the  making  of  such  promise  to  repair,  unless 
such  servant  fails  to  exercise  reasonable  care  in 
doing   the   work,    or   unless   the   danger   is   so 


tt=9For  other  cases  see  same  topic  and  KBT-NDUBER  in  all  Key-Numbered  Digests  and  Indexes  ,,  ,,  ,  |  /> 
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palpable,  immediate,  and  constant  that  only  a 
reckless,  person  would  expose  UmBeU  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  642.] 

Error  to  Circuit  Court,  Nicholas  County. 

Action  by  Arch  Ashley  against  the  Trl- 
State  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

E.  C.  Lewis,  of  Clarksburg,  Brown  &  Ed- 
dy, of  Richwood,  and  Stewart  &  John,  of 
Morgantown,  for  plaintiff  In  error.  Alder- 
son  &  Breckinridge,  of  Richwood,  and  John 
McButcher,  for  defendant  in  error. 

RITZ,  J.  This  writ  of  error  Is  prosecuted 
to  a  judgment  of  the  circuit  court  of  Nicholas 
county  in  favor  of  the  plaintiff  rendered  up- 
on a  demurrer  to  the  evidence.  The  de- 
fendant company  was  operating  in  connection 
with  Its  business  of  producing  lumber  a  lum- 
ber railroad.  It  had  completed  its  opera- 
tions at  the  place  where  the  accident  oc- 
curred out  of  which  this  suit  grows,  and 
was  taking  up  the  track.  The  plaintiff  was 
a  locomotive  engineer  in  the  employ  of  the 
defendant,  and  at  the  time  of  the  accident  his 
engine  with  a  car  in  front  of  it  was  being 
used  to  take  up  that  part  of  the  track  which 
had  been  abandoned.  This  abandoned  track 
was  upon  a  steep  grade,  and  in  taking  It  up 
the  steel  raUs  were  loosened  In  front  of  the 
car  at  the  end  of  the  track  furthest  from  the 
center  of  operations,  and  were  placed  upon 
the  car,  and  then  the  engine  and  car  were 
moved  further  down  the  hill,  so  as  to  permit 
of  more  rails  being  taken  up  and  loaded.  At 
the  time  of  the  accident  tbere  had  been  load- 
ed on  the  car  67  of  these  steel  rails,  and 
the  engine  with  the  car  in  front  of  it  had 
'  Just  been  moved  down  the  hlU  by  the  plain- 
tiff for  the  purpose  of  permitting  some  addi- 
tional rails  to  be  taken  up  and  loaded  on  the 
car  to  complete  the  load,  which  load  was  to 
consist  of  60  rails.  After  the  engine  was 
stopped  on  this  occasion  the  plaintiff  got 
off,  as  It  was  his  duty  to  help  take  up  the 
additional  3  rails  and  load  them  on  the  car. 
Shortly  thereafter  the  engine  and  car  start- 
ed down  the  grade.  The  plaintiff,  observing 
this,  jumped  upon  the  car  and  got  Into  the 
engine  for  the  purpose  of  doing  what  he 
could  to  prevent  the  runaway.  Finding  that 
he  was  unable  to  stop  the  engine  and  car  he 
Jumiped  from  the  engine,  and  just  as  the  car 
with  the  rails  on  it  passed  the  place  at 
which  the  plaintiff  had  jumped  it  became 
derailed  and  wrecked,  and  a  number  of  the 
rails  were  thrown  upon  the  plaintiff,  severe- 
ly injuring  him.  The  locomotive  was  derail- 
ed a  short  distance  from  the  car  and  turned 
over  on  its  side. 

Plaintiff  asserts  his  right  to  recover  for 
the  Injury  he  sustained  on  this  occasion  up- 
on several  grounds.  He  contends  that  the 
throttle  valve  of  the  engiqe  which  he  was 
operating  was  leaking,  and  that  by  reasw>n 
of  this  leak  the  engine  and  car  were  started 


down  the  hlU  on  the  occasion  of  the  run- 
away. He  contends  also  that  the  car  was 
overloaded  at  the  time;  that  the  car  bad  a 
defective  wheel  and  defective  coupling ;  that 
it  was  negligence  in  the  defendant  company 
to  Instruct  him  to  assist  in  loading  the  rails 
and  in  not  requiring  him  to  remain  on  his 
engine  while  It  was  standing  still ;  that  there 
was  negligence  In  not  furnishing  a  ccmductor 
to  be  in  charge  of  the  train ;  and  that  there 
was  negligence  in  not  furnishing  an  expe- 
rienced foreman  to  be  in  charge  of  the  work. 

At  the  conclusion  of  the  evidence  the  de- 
fendant demurred  thereto  orally,  the  court 
received  such  oral  demurrer,  and  the  plain- 
tiff without  objection  joined  therein.  Upon 
this  demurrer  the  Jury  rendered  a  conditional 
verdict,  and  the  court  found  for  the  plain- 
tiff thereon  and  rendered  Judgment  In  his 
favor. 

[1, 2]  The  court  below  gave  as  his  reason 
for  overruling  defendant's  demurrer  to  the 
evidence  and  rendering  Judgment  for  the 
plaintiff  the  failure  of  the  defendant  to  fur- 
nish a  typewritten  copy  of  the  evidence. 
This  oral  demurrer  to  the  evidence  was  re- 
ceived without  objection,  and  the  plaintiff 
without  objection  Joined  therein.  It  appears 
from  the  record  that  the  evidence  had  beer, 
taken  down  by  an  official  reporter  of  the 
court,  and  sudi  being  the  case  It  was  within 
the  power  of  the  court  under  the  law  to  se- 
cure a  transcript  of  the  evidence  if  he  de- 
sired it.  Under  the  rules  of  practice  a  de- 
murrer to  the  evidence  is  required  to  be  in 
writing  and  to  contain  all  of  the  evidence  in- 
troduced upon  the  trial  of  the  issue,  and  the 
defendant  cannot  be  compelled  to  Join  In 
such  demurrer  unless  It  Is  so  reduced  to  writ- 
ing, and  the  evidence  Incorporated  therein. 
However,  where  the  court  permits  such  de- 
murrer to  be  filed  orally,  and  the  plaintiff 
without  objection  joins  therein,  the  require- 
ment that  the  same  be  reduced  to  writing 
will  be  waived,  and  where  a  certificate  of 
the  evidence  is  subsequently  furnished  and 
properly  certified  by  the  (drcnit  Judge,  as 
was  done  In  this  case,  It  will  be  treated  In 
this  court  as  part  of  the  oral  demurrer,  and 
such  demurrer  considered  upon  its  merits. 

That  the  locomotive  which  the  plaintiff 
was  operating  at  the  time  of  the  accident 
was  equli)ped  with  a  throttle  valve  that 
leaked  is  admitted.  It  Is  also  udmltted  that 
the  company  knew  of  this  for  some  time  be- 
fore the  accident ;  that  It  had  been  called  to 
the  attention  of  the  superintendent  of  the 
company  by  the  plaintiff  himself  whoi  he 
took  charge  of  the  loccHnotive  some  three 
months  before  the  injury;  that  at  the  time 
the  plaintiff  called  attention  to  this  defect 
the  superintendent  of  the  company  advised 
him  that  the  company  did  not  desire  to  make 
any  expenditures  that  were  not  absolutely 
necessary,  and  that  he  would  try  to  get 
another  throttle  valve  frcan  some  lot  the 
other  operations  of  the  company;  that  sub- 
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Beqnently  another  throttle  valve  was  pro- 
cured, but  that  it  would  not  fit  the  engine, 
and  that  the  old  one  was  continued  in  use 
thereon,  and  was  so  tn  use  at  the  time  of  the 
accident.  It  seems  that  efforts  had  been 
made  to  secure  the  necessary  fittings  to  cor- 
rect tM>  defect  up  to  the  time  of  the  ac- 
cident, but  such  efforts  had  not  been  suc- 
cessful. The  plaintiff  admits  that  he  was 
fully  informed  of  this  defective  condition 
of  the  throttle  valve,  and  knew  the  result  of 
this  defect  upon  the  operation  of  the  en- 
gine. It  further  appears  from  his  testimony 
that  he  <^>erated  the  engine  in  this  con- 
dition and  with  this  knowledge.  It  is  fur- 
ther shown  that  when  the  car  Jumped  the 
track  a  piece  of  the  flange  was  broken  out 
of  one  of  the  wheels,  and  that  the  coupling  of 
the  car  was  broken.  This  Is  the  only  evi- 
dence upon  which  to  base  the  charge  that 
there  was  a  broken  wheel  upon  the  car,  and 
that  the  coupling  was  defective.  From  the 
fact  alone  that  a  piece  was  broken  from  the 
flange  of  one  of  the  wheels  when  the  car  was 
wrecked,  and  that  the  trucks  of  the  car 
were  found  disconnected  after  the  wreck,  it 
cannot  be  assumed  that  there  was  any  defect 
In  the  car  wheel,  or  in  the  coupling  prior  to 
the  accident.  Just  such  damage  as  this 
would  be'  the  natural  result  of  the  derail- 
ment of  the  car  running  at  high  speed  down 
a  heavy  grade.  It  is  also  contended  that  the 
car  was  overloaded.  The  undisputed  evi- 
dence is  that  the  car  had  a  capacity  of  20,000 
pounds ;  that  it  had  on  it  at  the  time  of  the 
accident  57  steel  rails,  weighing  300  pounds 
each;  and  that  the  purpose  was  to  load 
thereon  60  of  such  steel  rails,  making  a  total 
load  of  18,000  pounds,  or  2,000  poimds  less 
than  the  capacity.  The  assumption  that  the 
car  was  overloaded  is  based  upon  the  fact 
that  it  ran  away.  Of  course,  if  it  Iiad  had 
a  lighter  load  upon  it,  it  would  have  been 
easier  to  control,  and  it  might  be  said  that 
it  would  not  have  started  on  the  grade ;  but 
from  this  we  cannot  aay  that  the  car  was 
overloaded.  It  would  have  been  safer  to 
operate  the  car  wlthont  any  load.  There 
Is  nothing  to  show  that  there  was  anything 
tmsafe  in  operating  the  car  loaded  to  its 
capacity  of  20,000  pounds  under  the  circum- 
stances. Several  witnesses,  deducing  their 
conclusions  from  the  fact  that  the  car  ran 
away,  state  that  it  was  overloaded,  but 
It  does  not  appear  trom  any  evidence  that 
the  car  was  not  entirely  sufflcient  to  be  load- 
ed to  its  capacity.  Nor  can  we  see  how 
the  failure  to  have  a  conductor  in  charge  of 
the  train,  or  a  foreman  in  charge  of  the 
loading  of  the  rails,  contributed  to  the  ac- 
cident. The  fact  that  plaintiff,  as  a  part 
of  his  duties,  was  required  to  assist  the 
remainder  of  the  crew  when  his  engine  was 
not  running  is  charged  as  negligence,  it  be- 
ing assumed  that  it  he  bad  been  required 
to  remain  on  his  engine  at  all  times  the 


accident  would  not  have  happened.  He 
shows  that  he  was  fully  informed  as  to  the 
probable  resiilts  of  the  leaky  throttle  valve, 
and  if  there  was  danger  in  allowing  the  en- 
gine to  stand  with  no  one  on  It  he  was  fully 
advised  thereof,  and  by  continuing  to  the 
service  under  these  circumstances  he  as- 
sumed the  risk  of  injury  from  accident  re- 
sulting from  this  cause. 

After  a  careful  review  of  the  evidence  we 
are  forced  to  the  conclusion  that  this  ac- 
cident was  caused  by  the  engine  being  start- 
ed by  steam  leaking  into  the  cylinders  be- 
cause of  the  leaking  throttle  valve.  The 
plaintiff,  who  appears  to  have  a  more  in- 
telligent conception  of  the  accident  than 
any  one  else  present,  attributes  It  to  this 
cause,  and  explains  how  the  leaky  valve 
(iterated  so  as  to  cause  the  engine  and  car 
to  run  away.  Counsel  for  the  defendant 
argues  that  Inasmuch  as  the  plaintiff  tes- 
tifies that  he  left  bis  engine  in  such  a  con- 
dition that  It  would  go  forward  in  case  of 
steam  escaping  into  the  cylinder,  this  could 
not  have  caused  the  running  away  of  the 
car  and  engine  on  this  occasion.  This  does 
not  necessarily  follow.  We  think  that  even 
though  the  reverse  lever  of  the  engine  was 
set  so  as  to  have  a  tendency  to  propel  the 
engine  forward  in  case  the  steam  leaked 
into  the  cylinder  that  such  movement  of  it 
forward  in  this  case  had  the  eifect  of  agltat- . 
Ing  the  loaded  car  which  was  then  standing 
still,  and  it  was  the  shaking  or  agitation  of 
the  car  from  the  movement  of  the  engine  that 
caused  it  to  start  and  move  down  the  hill. 
Finding  that  the  accident  resulted  from  this 
defect  in  the  throttle  valve  of  the  engine  the 
defendant  company  would  be  liable  for  the 
resultant  injury  to  the  defendant,  unless  he 
assumed  the  risk  of  injury  to  himself  on 
this  account  by  remaining  in  the  service,  or 
unless  he  was  guilty  of  contributory  neg- 
ligence in  Jumping  on  the  engine  after  it  had 
started  to  move.  We  cannot  say  as  matter 
of  law  that  the  plalntlfl  was  guilty  of  con- 
tributory negligence  in'  boarding  the  moving 
engine  and  attempting  to  stop  it  under  the 
emergency  that  existed. 

[3, 4]  This  leaves  for  consideration  the 
question  of  the  assumption  of  the  risk  by  the 
defendant  of  injury  from  this  defective  ma- 
chinery. As  before  shown,  the  facts  in  re- 
gard to  the  plalntifTs  knowledge  of  the  de- 
fect, and  the  result  of  this  defect  upon  the 
movement  of  the  engine,  are  admitted  by  him 
in  his  testimony;  and  the  defendant  con- 
tends that  by  remaining  in  the  employment 
of  the  company  and  operating  this  engine 
with  full  knowledge  of  what  was  likely  to  re- 
sult because  of  this  defect,  and  which  did 
result  because  thereof,  the  plaintiff  assumed 
the  risk  of  injury  from  the  very  canse  which 
produced  his  injury.  In  Chandler  v.  Car  & 
Foimdry  Co.,  69  W.  Va.  391,  71  S.  HL  387,  It 
was  held:  .   >  < 
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"It  is  the  duty  of  the  master  to  farnUh  his 
servant  reasonably  safe  means  and  appliances 
with  which  to  worlt;  bnt  if  the  servant  knovrs 
the  purpose  and  condition  of  a  particular  ma- 
chine or  appliance,  and  undertakes  to  use  it 
•when  some  of  its  parts  are  wanting,  he  assumea 
the  risk  of  using  ft  in  its  incomplete  condition. 

In  Laverty  v.  Hambrick,  61  W.  Va.  687, 
B7  S.  E.  240,  It  was  held: 

"By  entering  upon,  and  continuing  in,  serv- 
ice in  an  unsafe  place,  the  dangers  of  which 
are  known  and  fully  appreciated  by  him,  a 
servant  waives  the  performance  by  the  master, 
of  the  dubr  imposed,  upon  him  by  law  in  respect 
to  the  safety  of  the  place  in  wnich  the  service 
ia  pertotmoi." 

Judge  PoSenbarger  In  the  opinion  of  the 
court  in  that  case  (61  W.  Va.  691,  67  S.  B. 
241)  says: 

"As  the  plaintiff  himself  admits  that  he  knew 
and  appreciated  the  danger  incident  to  the  work 
he  was  doing  under  the  conditions  existing,  the 
applicability  and  the  conclusiveness  of  these 
authorities  are  clearly  manifest." 

This  quotation  has  peculiar  application  to 
the  conditions  existing  In  this  case.  The 
same  doctrine  is  announced  In  tfie  case  of 
Jones  T.  Ballway  Co.,  74  W.  Va.  666,  8S  & 
B.  S4,  U  B.  A.  IdlSC,  428.  Many  cases 
might  be  dted  to  support  this  doctrine,  but 
It  is  so  uniformly  applied  by  the  courts  that 
a  multiplication  of  authorities  Is  deemed 
unnecessary. 

This  leads  to  a  reversal  of  the  Judgment  of 
the  circuit  court,  unless  the  plaintiff  is  re- 
lieved of  the  assumption  of  risk  upon  his 
part  by  the  promise  of  the  master  to  repair 
the  defective  throttle  valve.  Upon  this  ques- 
tion the  plaintiff  testifies  that  when  he  w^nt 
to  work  with  the  engine  he  called  the  at- 
tention of  the  superintendent  to  this  leaking 
throttle  valve,  and  that  such  superintendent 
then  Informed  him  that  the  company  did  not 
desire  to  make  any  expenditures  except  such 
as  were  absolutely  necessary,  and  that  he 
would  seud  to  another  operation  of  the  com- 
pany and  get  a  throttle  to  take  the  place  of 
the  one  out  of  order ;  that  some  time  after 
this  the  throttle  sent  for  came;  that  when 
they  attempted  to  apply  it  to  the  engine  they 
found  that  it  could  not  be  properly  applied 
because  of  some  fixtures  that  were  missing; 
that  the  superintendent  then  told  the  plain- 
tiff to  continue  working  with  the  engine,  and 
that  be  would  send  to  an  operation  of  the 
company  at  Tioga  and  get  these  missing  fix- 
tures; that  a  short  time  before  the  accident 
the  plaintiff  was  Informed  by  the  superin- 
tendent of  the  company  that  he  was  unsuc- 
cessful 1q  getting  the  needed  fixtures  at 
Tioga,  but  that  he  would  send  for  them  to 
the  office  of  the  company  at  Unlontown,  Pa. 
This  was  only  a  short  time  before  the  acci- 
dent. 

The  plaintiff  contends  that  this  promise 
upon  the  part  of  the  defendant  company, 
made  to  him  when  he  took  charge  of  the 
engine  and  repeated  on  the  subsequent  occa- 
sions, to  repair  the  defect,  had  the  effect  of 
relieving  him  from  the  assumption  of  risk. 


He  states  In  his  evidence  that  he  relied  upon 
the  defendant  doing  what  Its  superintendent 
promised,  and  bis  conduct  In  inquiring  about 
the  receipt  of  the  new  throttle  and  the  nec- 
essary fixtures  to  apply  It  to  the  engine  cor- 
roborates him  in  this  regard. 

In  Parfitt  t.  Veneer  &  Basket  Co.,  68  W. 
Va.  438,  69  S.  E.  985,  the  law  upon  this  ques- 
tion Is  laid  down  by  this  court  in  the  fol- 
lovring  language: 

"One  of  said  instructions,  covering  the  con- 
crete case,  properly  told  the  Jury  that  if  they 
found  from  the  evidence  that  plaintiff  'complain- 
ed of  the  defective  and  dangerous  condition  of 
the  machinery  and  appliances  which  he  was  op- 
erating, and  that  the  defendant  •  •  •  prmn- 
ised  to  have  the  defects  in  said  macbinery  reme- 
died and  the  danger  removed,  but  failed  so  to 
do  within  a  reasonable  time  and  in  consequence 
thereof  the  injuries  complained  of  were  inflict- 
ed upon  the  plaintiff,  then  the  defendant  com- 
pany is  liable,  and  the  jury  should  find  for  the 
plaintiff,  unless  the  jury  believe  that  the  plain- 
tiff failed  to  exercise  reasonable  care  and  cau- 
tion in  doing  the  woi^  in  which  he  was  engaged, 
taking  into  consideration  the  plaintlfTs  experi- 
ence, or  unless  the  danger  was  so  palpable,  im- 
mediate and  constant  that  no  one  bnt  a  rec^ess 
person  would  expose  himself  to  it,  even  after 
receiving  such  promise  or  assurance.' " 

In  order  to  relieve  the  servant  from  the  as- 
sumption of  the  risk  of  Injury  by  reason  of 
a  promise  of  the  master  to  repair  It  most  ap- 
pear that  the  master,  or  some  one  antborized 
to  represent  him,  made  such  a  promise,  and 
that  the  servant  continued  In  the  «uploy- 
ment  believing  that  the  master  would  per- 
form the  promise.  Labatt  on  Master  and 
and  Servant,  g  1342. 

The  rationale  of  the  doctrine  seems  to  be 
that,  when  the  master,  upon  complaint  by  the 
servant  of  the  defective  condition  of  machin- 
ery or  appliances,  promises  the  servant  to  re- 
pair the  same,  he  thereby  assumes  any  risk, 
at  least  for  a  reasonable  time,  because  of 
such  defect,  and  relieves  the  servant  from 
such  assumption  for  sudi  reasonable  time. 
The  master  desires  his  work  to  proceed,  and 
it  may  be  weU  said  that  he  is  willing  to  take 
upon  himself  the  additional  risk  of  conduct- 
ing it  with  the  defective  machinery  In  the 
belief  that  his  Interests  are  better  promoted 
by  keeping  the  woi^  in  progress  than  it 
would  be  by  discontinuing  the  use  of  the  de- 
fective machinery  until  the  repairs  can  be 
made.  Dempsey  v.  Sawyer,  J95  Me.  296,  49 
Atl.  1035;  Ballroad  Go.  v.  Holman,  90  Ark. 
566,  120  S.  W.  146 ;  Swift  v.  O'Neill,  187  111. 
337,  68  N.  D.  416;  Morden  Frog  ft  Crossing 
Works  V.  Fries,  228  lU.  246,  81  K.  B.  862. 119 
Am.  St.  B^.  428 ;  Soott  T.  Parlln  &  O.  Co, 
246  HI.  460,  92  X.  B.  810;  Altman  v.  Sdiwab 
Mfg.  CO.,  64  Misc.  Bep.  243,  104  N.  T.  SvpP- 
349;  A.  L.  Clark  Lumber  Co.  ▼.  J<^ns,  96 
Ark.  211,  135  S.  W.  892;  Bronseaa  v.  Kel- 
logg Switchboard  ft  Supply  Ca,  IBS  MidL 
312,  122  N.  W.  620,  27  L.  K.  A.  (N.  8.)  1062; 
Holmes  v.  Clarke,  6  Hnrlst  &  N.  849,  SO  It. 
J.  ESxch.  (N.  S.)  136 ;  McFarlan  Carriage  Ca 
Co.  V.  Potter,  153  Ind.  107,  63  N.  E.  465; 
SchUtz  r.  Pabst  Brewing  Co.,  67  Minn.  303. 
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69  N.  W.  188;  Texas  &  N.  O.  B.  Co.  t.  Sin- 
gle, 8  Tex.  ClT.  App.  822,  29  S.  W.  674;  Chi- 
cago Anderson  Pressed  Brick  Co.  t.  Sob- 
kowlak,  148  lU.  573,  86  N.  E.  572;  Eureka 
Co.  T.  Bass,  81  Ala.  200,  8  Sontb.  216,  60  Am. 
Hep.  152;  Pleasants  v.  Raleigh  &  A  Alr- 
Une  R.  Co.,  96  N.  C.  195 ;  Bay  v.  Diamond 
State  Steel  Co.,  2  Pen.  (DO.)  625,  47  Atl. 
1017 ;  Greene  ▼.  Minneapolis  &  St.  L.  B.  Co., 
81  Minn.  248, 17  N.  W.  378,  47  Am.  H^.  785; 
Bruns  t.  North  Iowa  Brick  &  Tile  Co.,  152 
Iowa,  61, 130  N.  W.  1083 ;  Pa  van  v.  Worthen 
&  A.  Co.,  80  N.  J.  Law,  667,  78  Atl.  658; 
Clarke  v.  Holmes,  7  Hurlst  &  N.  937 ;  Hough 
▼.  Railway  Co.,  100  U.  S.  213,  25  L.  Ed.  612; 
Labatt  on  Master  and  Servant,  i  1438. 

From  these  authorities  It  seems  to  be  well 
established  that,  where  a  servant  complains 
to  the  master  of  defects  In  the  machinery 
with  which  he  Is  working,  and  the  master 
promises  to  repair  snch  defects,  the  servant 
will  not  be  held  to  have  assumed  the  risk  of 
Injury  from  an  accident  paused  by  such  de- 
fects within  a  reasonable  time  after  such 
promise  to  repair.  Many  of  the  courts  say 
that  by  making  this  promise  the  master  en- 
tered Into  a  new  contract  with  the  servant 
by  which  he  agrees  if  the  servant  will  con- 
tinue in  the  employment  with  the  defective 
machinery,  that  the  master  will  assume  any 
risk  of  Injury  because  thereof,  and  It  seems  to 
us,  both  from  reason  and  authority,  that  this 
Is  an  Intelligent  reason  for  the  rule.  How- 
ever this  may  be,  the  authorities,  with  little 
or  no  dissent,  hold  that  the  servant  does  not 
assume  the  risk  of  Injury  by  continuing  In 
the  employment  with  defective  machinery  or 
appliances,  which  the  master  has  promised 
to  repair,  until  after  the  expiration  of  a  rea- 
sonable time  within  which  to  make  sudi  re- 
pairs. Applying  this  rule  to  the  facts  in  this 
case  we  conclude  that  the  plalntlfiF  did  not 
assume  the  risk  of  Injury;  that  he  had  a 
right  to  rely  upon  the  repeated  statements  of 
the  anperlntmdent  of  the  defendant  company 
that  the  repairs  would  be  made  to  the  en- 
gine :  and  that -he  did  rely  thereon  Is  shown 
not  only  by  his  statements  to  that  effect,  but 
by  his  conduct  as  well. 

The  judgment  complained  of  will  be  af- 
firmed. 


(79  W.  Va.  78© 
MINERAL  BIDJSE  MFO.  CO.  v.  SMITH. 

(Supreme  Court  of  Appeals  of  West  Vlrgrinla. 
March  6,  1917.) 

(SyUdbu*  Iv  the  Court.) 
1.  Etidkncx  «=9461(1)  —  Pabol  Evioencb  — 

OONTBACT    TO    FUBNISH    AND    InSTALI,    MA- 

cnrNEBT. 

Where  plaintiff  agrees  in  writing  to  furnish 
certain  machinery  and  install  it  in  defendant's 
coal  tiiqple,  guaranteeing  it  to  perform  the  work 
intended  by  the  buyer  and  specifying  in  writing 
the  character  of  work  it  will  do,  parol  evidence 


is  not  admissible  to  prove  what  the  buyer  Intend- 
ed, at  the  time  of  its  execution,  it  would  do. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2129.] 

2.  Appeai,  AI7D  Ebbob  «=>1002  —  Saues  «s^ 

445(4)— COMFLIASCB    WITH   QUARANTT— VeB- 
DICT. 

Whether  such  guaranty  has  been  complied 
with  is  a  question  of  fact  to  be  determined  by 
the  jury,  and,  when  the  testimony  in  respect 
thereto  is  so  conflicting  as  to  render  the  matter 
uncertain,  the  finding  of  the  jury  is  conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  3935-3937;  Sales,  Cent 
Dig.  i  1306.] 

3.  Evidence     e=>448    —    Declarations    — 
Tebvs  of  WarrTEW  Contract. 

Evidence  of  prior  or  contemporaneous  decla- 
rations of  the  parties  to  a  written  contract  con- 
taining no  latent  ambiguity  is  not  admissible  to 
explain  its  terma 

[Eld.  ■  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |f  20i36-2062,  20S4.] 

Error  to  Circuit  Court,  Mason  County. 

Action  of  assumpsit  by  the  Mineral  Ridge 
Manufacturing  Company  against  A.  E.  Smith, 
doing  business,  eta  Judgment  for  defendant, 
and  plaintiff  brings  error.    A£Brmed. 

Rankin  Wiley  and  Cbas.  EL  Hogg,  both  of 
Pt.  Pleasant,  for  plaintiff  in  error.  George 
S.  Wallace,  of  Huntington,  for  defendant  in 
error. 

WILLIAMS,  J.  Defendant  seeks  by  this 
writ  of  error  to  reverse  a  judgment  recover- 
ed against  him  in  an  action  of  assumpsit  for 
breach  of  promise  to  pay  a  stipulated  price 
for  having  his  coal  tipple  equipped  with  cer- 
tain machinery  for  screening,  weighing,  and 
loading  coal.  The  contract  sued  on  was  re- 
duced to  writing,  and  Is  in  the  form  of  a 
proposition.  It  was  submitted  to  and  ac- 
cepted by  defendant  on  the  20th  of  May, 
1912.  Defendant  pleaded  the  general  issue, 
gave  notice  of  his  purpose  to  recoup  dam- 
ages, and  also  filed  two  special  pleas  aver- 
ring what  the  several  parts  of  the  machinery 
were  Intended  to  do,  and  alleging  particular- 
ly wherein  they  fall  to  perform  the  work 
intended  by  the  defendant  and  contemplated 
by  said  contract,  and  further  that  the  ma- 
chinery never  did  operate  without  vibration, 
as  contemplated  by  the  contract;  wherefore 
he  claims  he  has  been  damaged  to  the  ex- 
tent of  $4,167.  Defendant  operates  his  coal 
mine  in  the  name  of  Jackson  Coal  &  Mining 
Company. 

[1]  The  first  assignment  of  error  relates  to 
the  refusal  of  the  court  to  permit  defendant 
to  prove,  by  parol  testimony,  what  work  he 
Intended  the  machinery  to  perform.  The- 
plaintiff  having  expressly  guaranteed  the 
machinery  to  perform  the  work  "Intended  by 
the  buyer,"  it  is  insisted  that  parol  evidence 
was  admissible  to  explain  his  intention,  on 
the  ground  that  it  was  not  expressed  In  the 
written  contract,  and  therefore  the  contract 
was  Incomplete  In  that  respect,  and  conse- 
quently parol  evidence  was  admissible  to  sup- 
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ply  tbe  omission  and  explain  the  ambiguity. 
Admitting  that  parol  evidence,  even  of  the 
previous  or  contemporaneous  declarations  of 
the  parties,  is  sometimes  admissible  to  ex- 
plain latent  ambiguities  in  written  contracts, 
this  is  not  a  case  in  which  that  rule,  or  ex- 
ception rather  to  the  general  rule  respecting 
the  admissibility  of  parol  evidence  to  con- 
tradict, vary,  or  add  to  the  terms  of  a  writ- 
ing, can  be  applied,  for  tbe  reason  that  no 
latent  ambiguity  is  made  to  appear.  Neither 
do  we  agree  with  the  learned  counsel  for  de- 
fendant in  his  contention  that  the  contract 
is  silent  aa  to  defendant's  intention.  The 
contract  is  as  follows: 

"Jackson  Goal  &  Mining  Co.,  Hartford,  W. 
Va. — Gentlemen:  We  propose  to  furnish  you 
with  the  following  equipment  for  the  price  and 
terms  as  follows: 

"Shaker  Bcreent, — Two  shaker  screens  each 
hung  on  7  chilled  iron  wheel  supports,  with 
bearings  2%"  diameter.  Sides  of  screens  to  be 
^"  plate;  screen  plates  ^"  thick— perforations 
to  suit  you.  All  corner  angles  to  be  »/n" 
thick;  top  and  cross  angles  ^"  thick;  eccen- 
trics to  be  set  180  degrees,  or  opposite  to  each 
other,  so  screens  will  operate  without  vibration. 
Driving  shaft  to  be  37/t»"  diameter,  with  60" 
fly  wheel,  all  to  be  geared  to  suit  the  15  H.  P. 
motor  furnished  by  yon,  with  necessary  shafts, 
bearing,  gears,  etc.,  and  to  be  built  in  accordance 
with  B.  P.  No.  B-2183. 

"Hoisting  Rigffina.—We  are  to  furnish  all  the 
necessary  iron  work  to  install  a  new  hoisting  ap- 
paratus for  your  weigh  pan,  excepting  only  tbe 
counter  weights. 

"Weigh  Pan — One-back  dumping  weigh  pan 
built  with  "Ae"  bottom  plates,  14"  aide  and 
end  plates,  all  angles  to  be  '/is  thick,  to- 
gether with  all  necessary  iron  work  to  hang  and 
operate  same. 

"End  Loader. — One  curved  chute  end  loader 
as  shown  on  B.  P.  B-2183,  together  with  all 
necessary  iron  work  to  hang  and  operate  same. 

"Bin*.— One  (1)  slack  bin  under  nut  screen  and 
chutes  to  shaker  screen  and  slack  bin  and  bin 
under  slack  part  of  shaker. 

"One  (1)  bin  under  nut  screen  with  sliding 
door;  one  (1)  hin  under  egg  screen  with  sliding 
door;  also  furnish  one  (1)  sliding  door  for  slack 
bin,  which  you  are  to  build  in  accordance  with 
the  plans  we  furnish  for  bin.  In  furnishing 
these  bins  it  is  part  of  the  contract,  that  we  fur- 
nish all  necessary  hangers  to  attach  to  the  struc- 
ture and  levers  to  operate  tbe  sliding  doors.  The 
load  plates  in  egg  and  nut  bins  are  to  be  ^," 
plate;  all  other  plates  used  Vi»". 

"Bo»  Car  Loader.— One  box  car  loader  and 
chute  from  end  loader  with  double  outlet  togeth- 
er with  all  necessary  supporting  irons  to  attach 
to  structure  and  operate  this  to  be  similar  to  the 
one  shown  on  B.  L.  Sternberger  blueprint,  ex- 
cept it  will  have  to  be  located  at  side  of  tipple — 
but  it  will  operate  along  similar  lines. 

"All  the  before  mentioned  material  to  be  in 
accordance  with  B.  P.  No.  B-2183,  plans  to  be 
furnished  and  accepted,  and  all  worlmianBhip 
and  material  to  be  of  the  very  best.  We  to 
guarantee  it  to  perform  the  work  intended  by 
buyer  and  will  replace  any  part  proving  defec- 
tive in  workmnnship  and  material  for  one  year 
from  date  of  runtract. 

"Price.— $1,845.00  F.  O.  B.  Mineral  Ridge, 
Ohio. 

"Terms. — One-third  contract  price  to  be  paid 
on  receipt  of  Bill-of-lading,  snowing  material 
has  been  shipped,  one-third  thirty  days  after 
first  shipment,  and  balance  on  acceptance. 

"Ereoiion. — We  will  furnish  a  skilled  mechanic 
to  superintend  the  erection  and  starting  of  the 
plant,  at  the  rate  of  |6.00  per  day  and  traveling 


expenses,  one  round  trip.     Yon  to  pay  for  his 
work  every  regular  pay-day. 

"Bhipment.^At  this  writing  we  can  promise 
35  days  shipment,  and  on  receipt  of  notice  ma- 
terial has  been  received  will  at  once  send  the 
mechanic  to  erect  same. 

"A  working  drawing  to  be  made  np  at  raice 
and  sent  to  you  for  yonr  approval,  and  changes 
you  may  desire  then^  will  be  made  without  ad- 
ditional cost,  if  they  do  not  require  additional 
materiaL 

"We  are  alao  to  famish  one  (1)  damp  plate,  6 
ft  long  by  6  ft.  wide,  with  fly  2  ft.  wide  open- 
ing, and  one  (1)  hipped  plate  to  bolt  on  duoiping 
plate.    This  is  part  of  tine  contract  price. 

"Xonrs  very  truly,    Mineral  Ridge  Mfg.  Co., 
"Thad  M.  Boggs,  Salesman. 

"Accepted  May  20, 1912. 

"The  Jackson  Coal  &  Mining  Ca 
"By  A.  Bl  Smith* 

Appended  to  or  indorsed  on  the  paper  waa 
also  the  following  memorandum,  wbicb  Is  a 
part  of  the  contract,  viz.: 

"Take  oS  Slack  to  slack  Un.  Load  Nat  on  3 
track.  Load  Nut  and  Slack  on  3  track.  Load 
Mine  Run  on  1  track.  Load  Nut  and  Egg  on  2 
track.  Load  Egg  on  2  track.  Load  Lump  on 
1  track.  Load  Lump  and  Egg  on  1  track. 
Iioad  box  cars  on  1  track,  with  chute  and  valve. 
Guarantee  apparatus  to  work  well,  and  produce 
Clean  Nut,  Clean  Egg,  and  Clean  Lump  coal. 
Shakers  so  balanced  and  oonatmcted  aa  to  make 
little  or  no  vibration." 

The  fbregoing  contract  appears  to  be  foil 
and  complete.  It  expresses  the  agreemait  of 
the  parties,  and  is  not  ambiguous  respecting 
the  work  Intended  to  be  performed  by  tbe 
various  parts  of  the  equipment  Tbe  blue- 
prints mentioned  in  the  contract,  were  made 
from  measurements  of  the  tipple  taken  by 
plaintUTs  agent  and  they.  Including  one 
showing  the  working  plan,  were  submitteid  to 
and  approved  by  'defendalit  before  the  ma- 
chinery was  Installed.  The  equipment  was 
completed  In  September,  1912,  and  defendant 
contends  it  did  not  work  as  It  was  guaran- 
teed to  work.  He  and  other  witnesses  for 
him  were  permitted  to  testify  fully  respect- 
ing the  particulars  wherein  the  various  parts 
of  the  equipment  failed  to  perform  tbe  work 
they  were  guaranteed  to  do.  But  there  was 
direct  conflict  between  his  witnesses  and  the 
witnesses  for  plaintiff  on  this  point  Wil- 
liam W.  Heron,  who  became  plaintiff's  gener- 
al manager  after  the  machinery  had  been 
installed,  says  be  visited  defendant's  plant 
about  April  21,  1913,  and  found  ail  parts  of 
the  machinery  in  use  and  working,  except 
tbe  weigh  pan  which  was  blocked  open,  and 
the  reason  it  was  not  working  was  it  did  not 
have  sufficient  height  and,  consequently,  did 
not  drop  properly.  He  swears  he  found  no 
defect  either  in  the  material  or  the  workman- 
ship of  installation.  Later  plaintiff  sent  two 
other  men,  O.  H.  Stigleman  and  G.  E^  Shaw- 
ver,  to  defendant's  plant  Stigleman,  who 
ha'd  an  experience  of  about  fourteen  years  In 
erecting  machinery,  swears  he  was  there  in 
May,  1913,  and  spent  about  two  weeks ;  that 
all  parts  of  the  machinery  were  then  being 
used,  except  the  weigh  pan  and  tbe  box  car 
loader,  and  the  reason  tbe  weigh  pan  did  not 
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work  was  because  It  did  not  have  the  height 
He  says  he  lowered  the  screens  so  that  the 
weigh  pan  could  drop  the  coal  on  the  shaker 
screen,  and  also  put  a  new  chute,  or  box  car 
loader  on  the  screen.  The  first  one  had  a 
carved  end,  according  to  the  original  design, 
and  he  took  It  off  an'd  put  on  a  straight  one. 
These  changes,  he  says,  were  made  with  the 
approval  of  defendant  who  went  with  him  to 
Pomeroy  to  examine  the  working  of  other 
loaders  of  like  kind;  and,  he  testified,  that 
after  he  had  made  these  changes  defendant 
expressed  himself  as  satisfied.  Mr.  Shawrer, 
plaintiff's  superintMident-  of  construction, 
swears  he  made  two  visits  to  defendant's 
plant  in  June,  1913,  and  was  there  about  four 
days  the  first  time  an'd  seven  days  the  second. 
Be  said  he  made  a  careful  Inspection  of  the 
machinery,  &nd  that  "all  parts  of  the  Job 
seemed  to  be  correct  in  every  way."  He  ad- 
mits, however,  that  he  attached  some  parts 
that  seemed  to  be  called  for — a  hopper  under 
the  egg  screen  and  a  screen  under  the  nut 
screen.  The  screen,  be  said,  was  extra.  He 
-says  he  also  put  some  repair  bars  on  the  nut 
screen,  which  were  extra.  On  his  second  trip 
he  says  he  made  a  curve  or  diversion  In  the 
end  chute,  which  seems  to  be  the  second 
change  made  in  It,  and  put  on  a  chute,  running 
from  the  hopper  back  to  the  slack  bin,  and 
tightened  up  some  of  the  bearing  that  had  been 
loosened  by  the  vibrations.  He  says  be  did 
not  try  to  do  anything  with  the  box  car 
loader  because  defendant,  or  his  sons  who 
were  there  in  charge  of  the  plant  told  him 
not  to,  because  they  had  tried  it  a  number 
of  times  and  knew  it  would  not  work,  but 
says  he  could  have  made  it  work,  and  states 
as  the  reason  why  it  would'  not  work,  that 
the  railroad  track  on  which  the  lump  coal 
was  to  be  loa'ded  was  higher  on  the  side  next 
to  the  tipple  and  tilted  the  car  away  from 
the  tipple,  and  thus  made  it  hard  to  load  It. 
All  the  things  which  plaintiff  had  guaranteed 
It  would  do,  so  as  to  cause  the  equipment  to 
perform  the  work  Intended,  were  fully  gone 
into  In  the  testimony,  and  the  jury  had  to  de- 
termine, from  the  conflicting  testimony, 
wliether  the  guaranty  had  been  fulfilled'. 
Being  complete  and  unambiguous  in  respect 
to  any  of  its  terms  or  provisions,  parol  evi- 
dence of  statements  between  the  contracting 
parties,  previous  to  or  contemporaneous  isvlth 
the  execution  of  the  written  contract,  is  not 
admissible  to  vary  or  contra'dict  it,  or  add 
anything  to  it.  10  Ency.  Dig.  Va.  &  W.  Va. 
Cases,  650.  So  far  as  it  concerns  the  rejec- 
tion of  defendant's  parol  evidence,  offered  to 
explain  the  written  contract,  complete  on  its 
face,  this  case  falls  dearly  within  the  prin- 
ciples stated  and  applied  in  GritBn  v.  Run- 
nion,  74  W.  Va.  641,  82  S.  B.  686.  It  cannot 
be  said  the  contract  is  incomplete  because 
it  contains  a  guaranty  to  do  the  work  intend- 
ed by  the  buyer,  and  does  not  expressly  state 
wtiat  his  intention  was,  when  the  writing 
clearly  shows  on  its  face  what  the  work  was 


that  was  to  t>e  performed  by  the  machinery. 
If  it  was  defendant's  intention  that  it  should 
do  work  other  than  what  was  expressed  Iq 
the  writing,  he  should  have  had  it  incorporat- 
ed therein.  Parol  evidence  is  not  admissible 
to  prove  an  unexpressed  Intention  to  enlarge 
the  scope  of  the  written  guaranty. 

It  is  contended  that  the  court  impr<4>erly 
rejected  parol  evidence  offered  for  the  pur- 
pose of  proving  that  Boggs,  plaintiff's  agent 
who  made  the  written  contract  on  its  behalf, 
told  defendant  the  machinery  could  be  ad- 
justed to  the  tipple  as  it  was  then  construct- 
ed, and  no  lowering  of  the  floor  or  other 
changes  in  the  tipple  would  be  necessary. 
For  the  reasons  already  given,  we  think  this 
evidence  was  properly  excluded.  It  was  a 
declaration  of  the  acting  agent  of  one  of  the 
parties,  made  contemporaneously  with  tlie 
execution  of  the  written  contract,  and  would 
tend  to  prove  a  qualifying  provision,  if  ad- 
mitted. If  the  machinery  was  to  be  install- 
ed, without  alteration  of  the  tipple,  it  should 
have  been  so  expressed  in  the  writing. 

'  Defendant  assigns  as  error  the'  refusal  of 
the  court  to  allow  him  to  prove  that  it  would 
cost  $!K)0  to  replace  the  alleged  faulty  box 
car  loader  with  one  that  would  work.  We 
find  that  later  this  same  witness  was  per- 
mitted to  so  testify  without  objection,  in  an- 
swer to  another  question.  Therefore,  assum- 
ing that  the  testimony  was  proper,  defend- 
ant was  not  prejudiced. 

[2]  There  is  no  complaint  that  the  material 
or  the  workmanship,  in  respect  to  any  of  the 
machinery,  was  defective,  and  whether  it 
would,  and  actually  did  the  work  well  and 
in  the  manner  specified  and  as  guaranteed 
by  plaintiff  were  disputed  facts  to  l)e  deter-, 
mined  by  the  Jury.  Defendant  and  some  of 
his  other  witnesses  testified  that  certain 
parts  of  the  machinery  would  not  do  the 
work  intended,  and  could  not  be  made  to  do 
it  well.  On  the  other  hand,  plaintiff's  wit- 
nesses, Stlgleman  and  Shawver,  testified  to 
the  contrary,  and  Stlgleman  swore  defendant 
exiiressed  himself  as  satisfied,  after  he  had 
made  certain  readjustments  in  May,  1013. 
We  have  no  right  to  disturb  the  finding  of 
the  Jury  on  such  conflicting  testimony. 

[3]  Complaint  Is  also  made  of  the  courf  s 
refusal  to  admit  certain  correspondence  be- 
tween the  parties,  consisting  of  telegrams 
and  letters  written  after  the  machinery  had 
been  installed.  Witnesses  testified  fuUy  in 
regard  to  all  the  matters  and  things  com- 
plained of  in  the  correspondence.  Plaintiff's 
witnesses  did  not  dispute  anything  contained 
in  them,  and,  so  far  as  those  written  by  de- 
fendant are  concerned,  they  are  only  self- 
serving  declarations,  and  were  properly  ex- 
cluded. 

We  find  no  error  in  the  rulings  of  the  court 
upon  the  admission  or  exclusion  of  evidence. 
So  far  as  the  record  discloses,  but  one  in- 
struction was  given  to  the  Jury.  It  was  giv- 
en oa  request  of  plaintiff  and  was,  in  effect^     I 
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that  the  wiitlngr  was  tbe  exclusive  eyldence 
ot  the  contract,  which  conld  not  be  altered 
or  varied  by  parol  evidence,  and  that  plaintiff 
\raa  bound  only  by  the  express  warranty  con- 
tained therein.  This  Instruction  correctly 
propounded  the  law  applicable  to  the  case. 
Tbe  Judgment  is  aflBrmed. 

(m  Va.  356) 

OITI  or  NORFOLK  v.  NORFOLK 
COUNTY. 

(Supreme  Court  of  Appeals  of  Virsinla.     Jan. 

11,  1917.     Rehearing  Denied 

March  28,  1917.) 

1.  Pix&DiNO    ®=3l93(9>— DEifnaBKK— AsstruF^ 
SIT— Defects  in  Account. 

The  account  is  no  part  of  the  declaration  in 
indebitatus  assumpsit,  and  defects  in  the  ac- 
count cannot  be  taken  advantage  of  by  demur- 
rer. 

[Bid.   Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.  §  43a] 

2.  PixADiNo    <S=>187— Dbuurbeh— Asstucfsit 
—Common  Courts. 

A  demurrer  will  not  lie  to  a  common-law 
count  in  assumpsit. 

[Ed.   Note.— For   other  cases,   see   Pleading, 
Cent  Dig.  i  400.] 

3.  Assumpsit,  Action  of  «=s»4— Recovibt  or 
Money. 

There  are  three  classes  of  cases  in  which  the 
action  of  assumpsit  properly  lies  for  tbe  recov- 
ery of  money:  (1)  Where  there  is  an  express 
contract  in  fact  and  privity  in  &ict  between  the 
parties;  (2)  where  there  is  an  implied  contract 
in  fact  and  privity  in  fact:  and  (3)  where  there 
is  an  implied  contract  in  law  and  no  privity  in 
fact,  but  an  implied  privity  in  law  between  the 
parties. 

[Dd.  Note. — For  other  cases,  see  Assumpsit, 
Action  of.  Cent  Dig.  {  13.] 

4.  Monet  Received  iS=?6(1)— Considebation. 
*  In  the  last  class  of  cases,  as  well  as  in  the 
two  former,  a  valid  and  sufficient  consideration, 
either  of  benefit  moving  from  or  detriment  to 
the  plaintiff  is  essential  to  support  the  action  of 
assumpsit. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  U  21,  23,  24.] 

6.  Monet  Received  ®=97— Implied  Pbouise 
—When  Fiction  is  Not  Indulged. 
The  fiction  of  an  implied  promise  to  repay 
money  of  one  person  received  by  another  wiU 
not  be  indulged  in  every  case,  but  only  where  in 
equity  and  ^od  conscience  the  duty  to  make 
such  a  promise  exists,  and  when  defendant  has 
derived  no  right  from  plaintiff,  and  has  not  by 
mistake  or  fraud  usurped  or  gotten  the  benefit 
of  any  original  right  of  plaintiff  to  the  latter'a 
detriment,  but  relies  on  a  bona  fide  hostile  claim 
of  right,  defendant  is  not  under  duty  to  repay 
the  plaintiff,  and  tbe  law  will  not  indulge  the 
fiction  of  tbe  existence  of  an  implied  promise. 

[Fd.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  §|  28,  29.] 

6.  Monet  Received  $=:»8— Right  or  Action 

—Reception  or  Monet. 
Where  defendant  in  assumpsit  has  received 
money  from  a  third  person  through  some  mis- 
take or  fraud  by  law  or  authority,  which,  but 
for  the  mistake  or  fraud,  would  have  vested  the 
fight  to  the  money  in  plaintiff,  plaintiff  may 
recover. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  !  30.] 


7.  Monet  Reoeitbd  «=s)9  —  RxoEPrzoir  or 

MoNET  IN  Independent  Right. 
Where  defendant  in  assumpsit  received  mon- 
ey by  a  right  independent  in  its  origin  from 
plaintifTs  original  right  in  no  way  going  upon 
or  displacing  the  latter,  recovery  is  properly 
denied,  since  the  express  facts  negative  any  poa- 
sibility  of  a  promise  of  defendant  to  pay  plain- 
tiff anything,  and  negative  any  privity  between 
their  claims  of  right  while  no  consideration  ex- 
ists. 

[Ed.  Note.— For  other  cases,  see  Mod«7  B*> 
ceived.  Cent  Dig.  ]  31.] 

8.  Taxation  «=>913(4)— Disposition— Rbcot- 
EBT  BT  City  or  Monet  Paid  County. 

Where  territory  formerly  in  a  county  was 
annexed  to  a  dty  of  the  same  name,  and  rail- 
road and  terminail  property  was  located  in  such 
territory,  but  was  erroneously  assessed  after  th« 
annexation  as  if  in  the  county,  and  the  error 
in  assessment  was  not  corrected  within  30  days, 
BO  that  the  assessment  was  final,  and  the  rail- 
road and  terminal  companies  required  by  law  to 
pay  the  taxes  to  the  county,  which  they  did,  the 
receipt  of  the  county  being  a  complete  acquit- 
tance, tbe  county  was  liable  to  the  dty  in  an  ac- 
tion of  indebitatus  assumpsit  for  tiie  money  re- 
ceived from  the  companies. 

[Ed.  Note.— For  other  cases,  see  Tazatioii. 
Cent.  Dig.  {  1750.] 

Error  to  Circnlt  Court,  Norfolk  Connty. 

Action  by  the  C9ty  of  Norfolk  against  the 
County  of  Norfolk.  From  a  Judgment  sus- 
taining demurrer  to  the  dedaratlon,  plalntlfF 
brings  error.  Reversed,  and  case  remanded 
for  further  proceedings. 

R.  W.  Tomlln,  Wm.  G.  Maupln,  and  J.  D. 
Hank,  Jr.,  all  of  Norfolk,  Va.,  for  plaintiff  In 
error.  A.  B.  Carney  and  E.  R.  F.  Wells,  both 
of  Norfolk,  Va.,  for  defendant  In  error. 

SIMS,  J.  Tbe  court  below  sustained  the 
demurrer  of  the  defendant  the  county  of  Nor- 
folk, to  the  declaration  of  the  plaintiff,  the 
city  of  Norfolk. 

Tbe  declaration  contains  two  counts.  The 
first  Is  the  common-law  count  of  indebitatus 
assumpsit  for  money  had  and  received.  Tba 
second  is  a  special  count 

There  was  an  account  filed  with  the  dec- 
laration. 

The  facts  alleged  in  the  declaration,  or  ad- 
mitted In  argument,  are  substantially  aa 
follows: 

That,  by  a  certain  act  of  assembly  of  Vlr^ 
ginla  mentioned,  certain  territory  formerly 
In  th,e  county  of  Norfolk  was  annexed  to 
such  city ;  that  In  this  territory  was  located 
certain  property  of  the  Norfolk  &  Western 
Railway  Company  and  of  the  Norfolk  and 
Atlantic  Terminal  Company ;  that  after  such 
aimexation  such  property  of  said  companies 
was  by  mistake  erroneously  supposed  to  be 
situate  and  taxable  In  the  cotmty  of  Norfolk. 
whereas  it  was  In  fact  then  situate  and  tax- 
able in  the  city  of  Norfolk ;  that  by  reason 
of  such  mistake  such  property  was  erroneous- 
ly assessed  for  taxes  for  certain  years  aft«r 
such  annexation  In  the  county  of  Norfolk, 
Instead  of  In  tbe  dty  of  Norfolk,  as  it  should 
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have  been;  and  that  the  taxes  for  the  years 
80  erroneously  assessed  were  hy  reason  of 
such  mistake  paid  by  said  companies  to  the 
county  of  Norfolk.  The  action  was  Instituted 
by  the  dty  of  Norfolk  against  the  county  of 
Norfolk  to  recover  the  amount  of  the  taxes 
thus  erroneously  paid. 

The  demurrer  was  to  the  declaration  as  a 
whole  and  to  each  count  thereof. 

Only  two  of  the  grounds  of  demurrer  are 
relied  on  before,  and  need  to  be  considered 
by,  us,  the  second  and  third,  as  the  first 
ground  was  removed  by  the  amendment  of 
the  declaration  allowed  and  made  in  the 
court  below.  These  two  grounds  are  as 
follows: 

"Second.  The  declaration  and  the  account  filed 
therewith  show  thnt  there  is  no  privity  between 
the  plaintiff  and  the  defendant,  and  therefore  set 
forth  no  cause  of  action  against  this  defendant. 

"Third.  The  second  count  of  the  declaration 
shows  that  there  ia  no  privity  between  the  P}^- 
tifE  and  the  defendant,  and  therefore  sets  forth 
no  cause  of  action  against  the  defendant 

The  order  complained  of  sustained  the  de- 
murrer to  the  whole  declaration. 

The  assignments  of  error  are  as  follows: 

"(1)  The  court  should  not  have  sustained  the 
demurrer  to  the  declaration  as  a  whole  nor  to 
the  first  count  thereof,  because  the  first  count 
of  the  declaration  is  the  common  count  of  In- 
debitatus assumpsit  for  money  had  and  received, 
and  as  such  is  not  demurrable. 

"(2)  The  court  should  not  have  sustamed  the 
demurrer  on  the  ground  that  there  is  no  privity 
between  plaintifif  and  defendant." 

It  Is  admitted  In  brief  of  counsel  for  ap- 
pellee that  it  was  through  inadvertence  that 
the  order  complained  of  sustained  the  de- 
murrer to  the  first  count,  which  was,  as 
alwve  stated,  a  common-law  count  of  Indebtl- 
tatus  assumpsit. 

[1,  X]  The  rule  established  in  Virginia  that 
the  account  is  no  part  of  the  declaration, 
that  defects  in  the  account  cannot  be  taken 
advantage  of  by  demurrer  (Campbell  v.  An- 
gus, 01  Va.  438,  22  S.  B.  167;  Booker  v. 
Etonohoe,  95  Va.  359,  28  S.  E.  584;  King  v. 
N.  &  W.  By.  C!o.,  99  Va.  625,  39  S.  B.  701; 
Gmbb  V.  Burford,  98  Va.  564,  37  S.  B.  4), 
and  the  further  rule  In  Virginia  thnt  a  de- 
murrer will  not  lie  to  a  common-law  count 
In  assumpsit  (Portsmouth  Beflning  Co.  v. 
OUver  Beflning  Co.,  109  Va.  618,  64  8.  B. 
66,  132  Am.  St.  Bep.  924),  are  not  contro- 
verted by  the  brief  of  counsel  for  appellee. 

It  Is  clear,  therefore,  that  the  order  com- 
plained of  was  erroneous  in  sustaining  the 
demurrer  to  the  whole  declaration  and  to  the 
first  count  thereof. 

But,  as  stated  above,  this  was  through  in- 
advertence, and  does  not  go  to  the  real  con- 
troversy in  the  case,  which  Involves  the  de- 
cision of  the  court  below  upon  the  third 
ground  of  demurrer.  As  the  latter  will  again 
have  to  be  passed  upon  in  some  form  if  the 
Judgment  were  reversed  upon  the  sole  ground 
that  it  was  erroneous  on  the  second  ground 
of  demurrer,  we  feel  that  we  should  pass 
upoD  the  real  controversy  Involved  In  the 


demurrer,  which  Is  contained  In  the  said 
third  ground  of  demurrer,  namely,  the  ques- 
tion: 

1.  Whether  privity  between  the  plaintiff 
and  defendant  is  essential  to  a  cause  of  ac- 
tion of  the  plaintifl  in  such  a  case  as  that 
before  us. 

[3]  Speaking  generally,  there  are  three 
classes  of  cases  in  which  the  action  of  as- 
sumpsit properly  lies  for  the  recovery  of 
money,  namely: 

(1)  Where  there  is  an  express  contract  in 
fact  and  privity  in  fact  between  the  parties 
plaintiff  and  defendant. 

(2)  Where  there  is  an  Implied  contract  in 
fact  and  privity  in  fact  between  the  parties 
plaintiff  and  defendant. 

(3)  Where  there  is  an  implied  contract  in 
law  and  no  privity  in  fact,  but  an  Implied 
privity  in  law,  between  the  plaintiff  and  de- 
fendant 

The  case  Iiefore  us  falls  within  the  class 
last  named,  which  is  characterized  as  quasi 
ex  contractu,  the  obligation  upon  which  it 
rests  being  so  designated  under  the  civil  law, 
from  which  the  principle  of  such  obligation 
wag  derived. 

The  history  of  the  origin  and  growth  of 
the  action  of  assumpsit  and  the  distinctions 
between  the  classes  of  cases  mentioned  arc 
admirably  stated  in  2  Ruling  Case  Law,  in 
its  treatment  of  the  subject  "Assumpsit," 
from  which  we  will  make  the  following  quo- 
tations: 

"HUtorv.—lo  early  times  the  want  of  a  com- 
mon-law remedy  suited  to  cases  of  nonperform- 
ance of  simple  promises  caused  frequent  re- 
course to  eqmty  for  relief,  but  in  the  twenty-five 
years  of  the  reign  of  Henry  VII  it  was  settled 
by  the  judges  that  an  action  on  the  case  would 
lie  as  well  for  nonfeasance  as  for  malfeasance, 
and  in  that  way  assumpsit  was  introduced.  In 
theory  it  was  an  action  for  the  nonperformance 
of  simple  contracts,  and  the  formula  and  pro- 
ceedings were  constructed  and  carried  on  accord-  ' 
ingly.  Very  early,  however,  there  were  success- 
ful efforts  to  apply  it  beyond  its  import  and 
from  the  reign  of  Elizabeth  this  action  has  been 
extended  to  almost  every  case  where  an  obliga- 
tion arises  from  natural  reason  and  the  Just 
constmction  of  law  that  is  quasi  ez  contractu, 
and  is  now  maintained  in  many  cases  which  its 
principles  do  not  comprehend  and  where  fictions 
and  intendment  are  resorted  to  to  fit  the  actual 
cause  of  action  to  the  theory  of  the  remedy."  2 
B.  O.  L.  S  3. 

With  respect  to  the  first  and  second  class- 
es of  cases  above  mentioned  this  work  says: 

"Ewpreii  and  Implied  ContracU. — The  action 
of  assumpsit  lies  for  the  enforcement  of  a  con- 
tract express  or  implied,  but  the  contract  must 
necessarily  contain  all  the  essentials  of  an  en- 
forceable contract;  thus  it  must  be  based  upon  a 
valid  and  sufficient  consideration,  and  there  must 
be  privity  of  contract  established  between  the 
parties.  As  ordinarily  understood,  the  only  dif- 
ference between  an  express  contract  and  an  im- 
plied contract  is  that  in  the  former  the  parties 
arrive  at  their  agreement  by  words,  either  oral 
or  written,  sealed,  or  unsealed,  while  in  the  lat- 
ter their  agreement  is  arrived  at  by  a  considera-  . 
tion  of  their  acts  and  conduct  In  both  of  these 
cases  there  is,  in  fact,  a  contract  existing  be- 
tween the  parties;  the  only  difference  beinsr  in 
the  character  of  evidence  necessary  to  establish^. 
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it  To  constitiite  either  the  one  or  the  other 
the  parties  must  occupy  towards  each  other  the 
contract  status,  and  there  must  be  that  connec- 
tion, mutuality  of  will,  and  interaction  of  par- 
ties, generally  expressed,  though  not  very  clear- 
ly, by  the  term  'privity.'  Without  this  a  con- 
tract by  implication  is  quite  impossible."  Id. 
16. 

With  respect  to  the  tbird  class  of  cases 
above  mentioned  this  work  says: 

"Quoti  ContraoU. — We  have  seen  that  as- 
sumpsit will  lie  for  the  breach  of  an  express 
contract  or  one  implied  in  fact;  but,  after  sub- 
tracting  express  contracts  and  those  implied  in 
fact,  there  is  still  left  another  lar^e  class  of 
obligations,  to  enforce  which  the  action  of  gen- 
eral assumpsit  is  a  well-established  remedy.  The 
principle  upon  which  this  latter  class  of  obliga- 
tions rests  is  equitable  in  its  nature,  and  was, 
like  most  other  equitable  principles,  derived  from 
the  civil  law.  This  obbgation  was  onder  the 
civil  law  designated  quasi  contractus.  Stated 
as  a  civil  law  principle,  it  was  an  obligation  sim- 
ilar in  character  to  that  of  a  contract,  but 
which  arose,  not  from  an  agreement  of  parties, 
but  from  some  relation  between  them  or  from 
a  voluntary  act  of  one  of  them,  or,  stated  in 
other  language,  an  obligation  springing  from 
voluntary  and  lawful  acts  of  parties  in  the  ab- 
sence of  any  agreement.  In  quasi  contracts  the 
obligation  arises,  not  from  consent,  as  in  the 
case  of  contracts,  but  from  the  law  or  natural 
equity.  The  class  of  obligations  now  under 
consideration,  and  which  are  treated  in  works 
on  contracts  as  contracts  implied  in  law,  or 
quasi  contracts,  is  recognized  and  enforced  by 
common-law  courts  by  means  of  a  general  as- 
sumpsit. The  liability  exists  from  an  implica- 
tion of  law  that  arises  from  the  facts  and  cir- 
cumstances independent  of  agreement  or  pre- 
sumed intention.  In  this  class  of  cases  the  no- 
tion of  a  contract  is  purely  Bctitious.  There 
are  none  of  the  elements  of  a  contract  that  are 
necessarily  present.  The  intention  of  the  parties 
in  such  case  is  entirely  disregarded,  while  in 
cases  of  express  and  implied  contracts  in  fact  the 
intention  is  of  the  essence  of  the  transaction.  In 
the  case  of  contracts  the  parties  fix  their  terms 
and  set  the  bounds  upon  their  liability.  As  has 
been  well  said,  in  the  case  of  contracts  the 
agreement  defines  the  duty,  while  in  the  latter 
class  of  caiies  the  duty  defines  the  contract." 
Id.  t  8. 

[4]  It  should  not  be  overlooked  that  in  the 
last  class  of  cases,  as  well  as  In  the  two 
former,  above  referred  to,  a  valid  and  suf- 
ficient consideration,  either  of  benefit  moving 
from,  or  of  detriment  to  (in  change  of  status 
of),  the  plaintiff  is  absolutely  essential  to 
support  the  action  of  assumpsit. 

It  will  be  observed  that  it  Is  common  to 
the  second  and  third  class  of  cases  above 
mentioned  that  "the  contract  In  fact"  is  im- 
plied Ifl  law  In  the  former ;  and  "the  contract 
in  law"  Is  Implied  In  law  In  the  latter.  There- 
fore "contracts  In  fact"  and  "contracts  In 
law"  are  both  Implied  in  law  under  certain 
circumstances,  and  are  spoken  of  as  "Im- 
plied contracts"  frequently  In  the  cases,  with- 
out discrimination,  which  sometimes  leads  to 
confusion  of  thought 

We  come  now  to  consider  when  the  law 
wiU  act  and  imply  a  contract  and  privity, 
.in  the  third  class  of  cases  under  considera- 
tion, where  neither  in  fact  exists,  so  as  to 
support  an  action  of  assumpsit 

In  this  connectlrat  It  will  be  found  that  the 


law  will  make  such  Implications  In  the  third 
class  of  cases  in  all  cases  where  one  person 
has  received  money,  or  its  equivalent,  under 
such  circumstances  that  in  equity  and  good 
conscience  he  ought  not  to  retain  it  and  ex 
aequo  et  bono  it  belongs  to  the  plaintiff,  in 
which  cases  there  is  of  necessity  the  exist- 
ence of  a  valid  and  sufficient  consideration 
of  detriment  to  the  plaintiff,  otherwise  the 
equity  of  the  latter  would  not  arise,  and  in 
which  cases  also  there  Is  an  absence  of  facts 
expressly  proved  which  ex  lequo  et  bono 
negative  the  existence  of  any  promise.  And 
this  is  so  irrespective  of  whether  the  mone.v 
was  received  from  the  plaintiff  or  a  third 
person.  Id.  §  34,  and  numerous  cases  cited, 
among  which  is  the  case  of  Lawson's  Ex'r 
v.  Lawson,  16  Qrat  (57  Va.)  230,  80  Am.  Dec. 
702,  dted  In  brief  for  appellant,  hereinafter 
more  particularly  referred  to. 

An  examination  of  the  numerous  authori- 
ties dted  before  as  for  appellant  and  ap- 
pellee bear  out  the  correctness  of  the  above 
distinctions. 

Among  the  authorities  dted  for  appellant 
are  the  following: 

In  Bayne  v.  United  States,  93  U.  S.  642,  2.3 
L.  Ed.  997,  it  Is  said: 

"Assumpsit  will  lie  whenever  the  defendant 
hag  received  money  which  is  the  properb[  of 
the  plaintiff,  and  which  the  defendant  is  obliged 
by  natural  justice  and  equity  to  refund." 

As  said  by  Mr.  Jtistlce  Daniels  In  Gary 
V.  Curtis,  3  How.  236,  11  I*  Ed.  676: 

"The  action  of  assumpsit  for  money  had  and 
received,  it  is  said  by  Lord  Mansfield  (Burr. 
1012,  Moses  V.  Macfarlen),  will  lie  in  general 
whenever  the  defendant  has  received  money 
whitUi  is  the  property  of  the  plaintiCF  and  wliicb 
the  defendant  is  obliged  by  the  ties  of  natural 
justice  and  equity  to  refund." 

In  the  same  case  Mr.  Justice  Story,  In  his 
able  and  elaborate  opinion  on  this  subject, 
says: 

"It  is  an  entire  mistake  of  the  true  meanine 
of  tlie  rule  of  the  common  law,  wiiicb  is  some- 
times suggested  in  argument,  that  the  action  of 
assumpsit  for  money  had  and  received  is  found- 
ed upon  a  voluntary,  express,  or  implied  prom- 
ise of  the  defendant  or  that  it  requires  privity 
between  the  parties  ex  contractu  to  support  it 
The  rule  of  the  common  law  has  a  much  broader 
and  deeper  foundation.  Wherever  the  law  pro- 
nounces that  a  party  is  under  a  legal  liability 
or  duty  to  pay  over  mone^  belonging  to  anotner, 
which  he  has  no  lawful  right  to  exact  or  retain 
from  him,  there  it  forces  the  promise  upon  bim 
in  invitum  to  pay  over  the  money  to  the  party 
entitled  to  it  It  is  a  result  of  the  potency  of 
the  law,  and  is  in  no  shape  dependent  upon  the 
will  or  consent  or  voluntary  promise  of  the 
wrongful  possessor.  The  promise  is  only  tbe 
form  in  which  the  law  announces  its  own  judg- 
ment upon  the  matter  of  right  and  duty  and 
remedy ;  and  under  such  drcumstances  any  ar- 
gument founded  upon  the  form  of  the  action 
that  it  must  arise  under  or  in  virtue  of  some 
contract  is  disregarded,  upon  the  maxim  'Qui 
heeret  in  litera  hteret  in  cortice.'  Hence  it  is  h 
doctrine  of  the  common  law  (as  far  as  my  re- 
searches extend),  absolutely  universal,  that  if 
a  man,  by  fraud,  or  wrong,  or  illegality,  obtains, 
or  exacts,  or  retains  money  justly  belonging  to 
another,  with  notice  that  the  latter  c(»teets 
the  right  of  the  former  to  receive  or  exact  or 
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retain  it,  an  action  for  money  had  and  received 
lies  to  recover  it  back." 

In  B.  &  O.  R.  Ca  r.  Burke  and  Herbert, 
102  Va.  643,  47  S.  B.  824,  Keith,  P.,  deUver- 
Ing  the  opinion  of  this  court,  said: 

"As  between  a  promisor  and  promisee  there  is 
privity,  and  if  the  facts  be  such  as  to  raise  an 
implied  promise  upon  the  part  of  the  defendant, 
if  the  defendant  has  money  in  liis  possession 
which  in  ^od  conscience  he  ought  to  pay  to  the 
plaintiff,  the  law  will  imply  a  promise  on  the 
part  of  the  defendant  to  do  his  doty  and  to  pay 
the  money ;  and  this  implied  promise  is  as  et- 
fectual  to  create  privity  between  the  parties 
as  an  express  promise  would  be." 

"These  propositions,  we  think,  are  fundament- 
al, and  we  shall  cite  but  little  authority  in  sup- 
port of  them." 

In  Lawson's  Ex'r  v.  Lawson,  16  Grat.  (67 
Va.)  230,  80  Am.  Dec.  702,  above  referred  to, 
Lee,  J.,  says: 

"The  action  of  indebitatus  assumpsit  for  mon- 
ey bad  and  received  will  lie  whenever  one  has 
the  money  of  another  which  be  has  no  right  to 
retain,  but  which  ex  eequo  et  bono  he  should 
pay  over  to  that  other.  This  action  has  of  late 
years  been  greatly  extended,  because  founded  on 
principles  of  justice;  and  it  now  embraces  all 
cases  in  which  the  plaintiff  has  equity  and  con- 
science on  his  side,  and  the  defendant  is  bound 
by  ties  of  natural  justice  and  equity  to  refund 
the  money.  In  such  a  case  no  express  promise 
need  be  proved,  because  from  such  relation  be- 
tween the  parties  the  law  will  imply  a  debt  and 
give  this  action  founded  on  the  equity  of  the 
plaintiff's  case,  as  it  were  upon  a  contract,  quasi 
ex  contractu,  as  the  Roman  law  expresses  it, 
and  upon  this  debt  founds  the  requisite  under- 
taking to  pay." 

The  case  of  Booker  v.  Donohoe,  supra,  is 
very  much  in  point  In  consideration  of  the 
qaestion  of  whether  privity  In  fact  is  an 
essential  in  an  action  of  assumpsit.  That 
was  an  action  of  assumpsit  by  the  duly  elect- 
ed clerk  of  Elizabeth  county  against  one 
who  had  unlawfully  assnmed  the  duties  of 
the  oSice  and  collected  and  converted  to  his 
own  use  fees  and  emoluments  thereof.  There 
was  no  privity  in  fact  between  the  de  facto 
officer,  the  defendant,  and  the  de  Jure  officer, 
the  plaintiff;  third  parties  paid  the  money. 
In  that  case  the  court  held: 

"It  seems  to  be  a  principle  of  natural  justice 
as  well  as  law'  that,  where  one  person  has  in- 
jured another,  or  received  compensation  which 
u  equity  and  good  conscience  belongs  to  an- 
other, he  may  be  required  by  action  to  account 
to  such  other  iot  the  injury  done  him.  •  •  • 
The  legal  fees  and  emoluments  of  an  ofiice  are 
a  part  thereof,  and  belong  to  the  rightful  incum- 
bent; and,  where  a  person  receives  such  fees 
and  emoluments  on  the  pretense  of  tide  to  the 
ofBce,  the  de  jure  officer  may  recover  the  profits 
of  the  office  from  him  by  an  action  of  assumpsit 
for  money  had  and  received  to  his  use." 

It  was  held  by  the  Court  of  King's  Bench 
as  early  as  1725,  in  the  case  of  Attorney  Oen- 
eral  v.  Perry,  2  C!om.  481,  as  follows: 

"Whenever  a  man  receives  money  belonging 
to  another  without  any  reason,  authority,  or 
consideration,  an  action  lies  against  the  receiver 
as  for  money  received  to  the  other's  use;  and 
this  as  well  where  the  money  is  received  through 
mistake,  under  color  and  under  an  apprehen- 
sion, though  a  mistaken  apprehension,  of  having 
good  authority  to  receive  it,  as  where  it  is  re- 
ceived by   imposition,  fraud,  or  deceit  in  the 


In  the  case  of  State  t.  Village  of  St  Johns- 
burg,  59  Vt  332,  10  Atl.  531,  certain  fines 
were  paid  by  persons  convicted  In  prosecu- 
tions under  the  liquor  law  to  a  justice  of  the 
peace  of  the  village  of  St.  Johnsbury,  and 
thus  passed  into  the  village  treasury.  The 
state  of  Vermont  claimed  that  under  the  law 
it  was  entitled  to  these  fines,  and  sued  the 
village  for  their  recovery  in  an  action  of 
assumi)slt  Here  there  was  no  privity  in  fact 
between  plaintilf  and  defendant;  third  par- 
ties paid  the  money.  The  court  held  on  this 
I>olnt,  in  a  well-considered  opinion: 

"But  it  is  said  that  assumpsit  for  mone)[  had 
and  received  will  not  lie,  for  that  there  is  no 

f>rivity  between  the  state  and  the  vlUage,  as  the 
atter  received  from  third  persons,  and  had  re- 
tained the  money  in  good  faith,  under  an  ad- 
verse claim  of  right  and  ownership.  But  in  or- 
der to  maintain  this  action  there  need  be  no 
privity  between  the  parties,  nor  any  promise  to 
pay,  other  than  what  arises  and  is  implied  from 
the  fact  that  the  defendant  has  money  in  his 
hands  belonging  to  the  plaintiff  that  he  has  no 
right  conscientiously  to  retain.  In  such  case 
the  equitable  principle  on  which  the  action  is 
founded  implies  the  promise.  When  the  fact  is 
found  that  the  defendant  has  the  plaintiff's  mon- 
ey, U  he  can  show  neither  legal  nor  equitable 
grounds  for  keeping  it,  the  law  creates  the  priv- 
ity and  the  promise." 

In  the  case  of  Strough  ▼.  Board  of  Super- 
visors, 119  N.  T.  212,  23  N.  B.  553,  a  railroad 
company  paid  certain  taxes  to  Jefferson  coun- 
ty. Under  the  law  these  taxes  should  have 
been  applied  to  the  purchase  of  bonds  of  the 
town  of  Orleans  issued  to  aid  in  the  construc- 
tion of  the  railroad,  or  to  the  purchase  of 
other  bonds  to  be  held  as  a  sinking  fund  for 
the  redemption  of  said  town  bonds.  The 
taxes  in  question  were  by  mistake  used  for 
general  county  purposes.  Strough,  supervisor 
of  the  town  of  Orleans,  instituted  an  action 
against  the  board  of  supervisors  of  the  coun- 
ty of  Jefferson  to  recover  tills  money.  In 
which  a  recovery  was  allowed.  Here  there 
was  no  privity  In  fact  between  the  town  and 
county;  a  third  party  paid  the  money.  The 
court  in  its  opinion  said: 

"The  misappropriation  of  the  taxes  in  ques- 
tion being  conceded,  there  can,  we  think,  be  no 
doubt  that  an  action  lies  against  the  county  in 
behalf  of  the  town  of  Orleans  to  recover  back 
the  money  misappropriated,  on  the  principle 
upon  which  the  equitable  action  foir  money  had 
and  received  is  founded.  •  •  •  It  [the  coun- 
ty] ought  in  justice  to  restore  it  and  make  good 
to  the  town  what  it  has  lost  by  its  unauthor- 
ized acts.  To  compel  the  performance  of  this 
duty,  an  action  for  money  had  and  rec^ved  is 
the  appropriate  remedy." 

In  Bridges  v.  Supervisors  of  Sullivan  Co., 
92  N.  Y.  670,  property  of  a  railroad  comi>any 
was  assessed  for  taxes,  1874  to  1878,  inclu- 
sive. In  the  county  of  Sullivan,  and  the  taxes 
were  paid  to  such  county.  A  statute  directed 
these  taxes  to  be  paid  to  the  town  of  Liberty. 
The  county  refused  to  pay  same  over  to  the 
town.  Bridges,  supervisor  of  the  town, 
brought  action  against  the  county  to  recover 
the  money.  Here  was  no~  privity  between 
the  town  and  county ;  a  third  party  paid  the 
money.    The  court  said; 
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"The  only  anestion  here  Is  to  whom  'ex  equo 
et  bono'  do  tie  speciBc  moneys  levied  from  the 
railroad  corporations  for  county  taxes  during 
the  years  named  belong.  We  think  that  they 
unquestionably  belong  to  the  town.  The  coun- 
ty has  simply  failed  to  collect  a  sufficient  sum 
to  pay  its  county  charges  during  the  several 
years  during  which  it  has  unlawfully  appropriat- 
ed the  moneys  of  the  town  to  its  own  uses.  It 
should  now  refund  them  to  the  town,  to  whom 
the  state  gave  them,  and  an  action  for  money 
had  and  received  is  the  appropriate  remedy  to 
accomplish  this  result" 

In  Colusa  County  v.  Olenn  County,  117  Cal. 
434,  49  Pac.  457,  Glenn  county  was  formed 
out  of  a  part  of  Colusa  county.  At  the  time 
of  sucli  formation  there  remained  on  the  as- 
sessment roll  of  Colusa  county  taxes  against 
property  of  a  railroad  company  assessed 
while  It  was  In  Colusa  county.  A  portion  of 
these  taxes  were  afterwards  paid  to  Olenn 
county,  whereas  the  whole  of  them  should 
have  been  paid  to  Colusa  county.  The  latter 
instituted  action  against  Glenn  county  to  re- 
cover such  money.  There  was  no  privity  here 
between  the  respective  counties;  a  third 
party  paid  the  money.  A  recovery  was  allow- 
ed, and  the  court  said: 

"There  can  be  no  question,  therefore,  that  the 
county  of  Colusa  had  the  right  to  collect  from 
the  railroad  company  the  taxes  which  were  lev- 
ied upon  that  portion  of  the  road  which  before 
the  creation  of  a  new  county  was  within  its 
Umits;  and  Glenn  county,  having  received  a 
portion  thereof,  cannot  legally  retain  it.  ♦  *  • 
The  county  of  Glenn,  having  received  the  money 
in  question  without  any  right,  and  not  being 
entitled  thereto,  is  liable  upon  an  action  for 
money  had  and  received  upon  its  implied  prom- 
ise to  pay  the  same  to  the  county  of  Colusa, 
which  was  entitled  thereto." 

In  City  of  Salem  v.  Marlon  County,  25  Or. 
449,  36  Pac.  163,  certain  taxes  were  paid  by 
the  taxpayers  to  the  sheriff  of  Marlon  county. 
Under  the  law  the  taxes  should  have  been 
paid  to  the  street  commissioner  of  the  city  of 
Salem.  The  city  instituted  action  against  the 
county  to  recover  the  taxes,  which  was  al- 
lowed. Here  there  was  no  privity  between 
the  city  and  the  county;  third  parties  paid 
the  money.   The  court  said: 

"The  principle  that  an  obligation  rests  upon 
all  persons,  natural  and  artificial,  to  do  justice, 
so  that,  if  a  county  obtain  money  or  property  of 
others  without  authority,  the  law,  independent 
of  any  statute,  will  compel  restitution  or  com- 
pensation, is  not  questioned.  Chapman  v.  Coun- 
ty of  Douglas,  107  U.  S.  348,  2  Sup.  Ct.  02  [27 
Ia  Ed.  378].  But  it  is  claimed  that  there  is  no 
privity,  statutory  or  contractual,  between  the 
county  and  city  which  would  sustain  an  action 
for  money  had  and  received,  and  hence  the  coun- 
ty would  not  be  justified  in  paying  over  tlie 
money  in  question  to  the  city.  As  the  street 
commissioner  is  an  officer  of  the  city,  and  as 
such  authorized  to  collect  said  taxes,  he  is  the 
agent  of  the  city  for  their  collection  ;  and,  wheth- 
er collected  in  work  or  monoy,  such  work  must 
bo  performed  or  money  espendod  upon  the 
streets,  alleys,  or  bridpes  of  the  city  for  the  ben- 
efit of  its  inhabitants." 

In  Homboldt  County  ▼.  Lander  County, 
24  Nev.  461,  56  Pac.  228,  certain  trackage  of 
a  railroad  company  was  claimed  by  both  coun- 
ties to  be  within  their  limits,  and  both  coun- 
ties assessed  the  property  for  taxation.    The 


railroad  company  paid  the  taxes  to  Lander 
county,  and  did  not  pay  Humboldt  county.- 
The  trackage  was  in  ftict  in  Humboldt  coun- 
ty, but  Lander  county  retained  and  refused 
to  pay  over  the  taxes  to  Humboldt  county, 
hence  the  action  bor  the  latter  against  the 
former  to  recover  them.  The  recovery  was 
allowed.  Here  there  was  no  privity  between 
the  counties;  a  third  party  paid  the  money. 
The  court  said: 

"Where  there  Is  no  privity,  statutory  or  con- 
tractual, between  a  city  and  a  county,  where 
such  county  had  collected  money  for  taxes  be- 
longing to  the  city,  an  action  to  recover  the  same 
would  be  sustained,  upon  the  principle  that  an 
obligation  rests  u!>o^  all  persons,  natural  and 
artificial,  to  do  justice,  independent  of  any 
statute,  so  that,  if  the  county  obtain  money  or 
property  of  others  without  authority  of  the  law, 
it  will  be  compelled  to  make  restitution.  •  •  • 
While  it  might  be  claimed  that  these  taxes  wers 
paid  to  Lander  county  under  authority  of  law, 
yet  the  retention  of  the  same,  under  the  facta 
stipulated,  was  without  authority  of  law,  for  it 
is  shown  that  she  had  no  right  to  tax  the  prop- 
erty in  tbe  first  instance,  and  the  statute  au- 
thorizing the  payment  to  her  by  the  Central  Pa- 
cific Railroad  Company  conferred  no  such  right; 
hence  it  can  be  truly  said  that  the  assessment, 
collection,  and  retention  of  the  money  were  witlH 
out  authority  of  law,  as  her  attempted  exer- 
cise of  tbe  right  of  assessment  and  collection 
was  without  authority  of  law." 

In  the  Instant  case  the  taxes  were  errone> 
ously  assessed  by  the  State  Corporation  Com- 
mission  In  the  county  of  Norfolk,  but  under 
the  statute  sudi  error  in  assessment  could 
not  be  corrected  after  30  days  from  such 
assessment.  They  were  not  so  corrected. 
Hence  the  assessment,  although  erroneous, 
was  final,  and  the  railroad  and  terminal  com- 
panies, so  far  as  they  were  concerned,  were 
required  by  law  to  pay  the  taxes  in  question 
to  the  county  of  Norfolk,  as  they  did.  Such 
payment  was  a  valid  payment  under  the  stat- 
ute law  of  the  state,  and  the  receipt  of  the 
county  of  Norfolk  was  a  complete  acquittance 
of  the  railroad  companies  of  all  further  lia- 
bility therefor.  But  the  assessment  in  the 
county  of  Norfolk  was  in  fact  a  mistaken 
one;  the  property  being  in  fact  within  the 
limits  of  the  city  of  Norfolk  at  the  time  of 
the  assessment.  The  county  was  never,  aa 
a  matter  of  right,  entitled  to  such  taxes. 
They  of  right  belonged  to  the  dty  at  the 
time  they  were  assessed  and  at  the  time  they 
were  paid.  The  county  therefore  cannot  in 
equity  and  good  conscience  retain  such  taxes 
as  against  the  city.  Moreover,  the  city  has 
no  other  remedy  than  to  sue  the  county, 
since  the  said  companies  have  received  a  full 
acquittance  and  discharge  of  their  obliga- 
tion for  payment  of  the  taxes  in  question 
by  the  payment  which  they  made .  to  the 
county;  that  is  to  say,  there  exists  in  the 
Instant  case  the  element  of  detriment  to  the 
plaintiff,  as  a  consideration  to  support  the 
action. 

Counsel  for  the  county  of  Norfolk  dte  In 
their  brief  and  rely  upon  the  following  cases : 

Burton  v.  Burton,  10  Leigh  (37  Va.)  597, 
in  which  the  Treasurer  of  the  United  States 
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paid  money  to  tlie  widow  of  a  decedent  In- 
stead of  to  his  executor,  the  latter  being 
the  party  alone  oitltled  to  receive  It  In 
such  case  this  conrt  held  that  an  action  of 
assumpsit  would  not  lie  by  the  executor 
against  the  widow.  Upon  thla  subject 
Brooke,  J.,  said: 

"I  think  it  wdl  settled  that,  where  two  per- 
aons  claim,  each  in  his  separate  rlKht,  the  same 
■am  of  money  from  a  third  party,  and  the  third 
party  pays  it  to  one  of  the  claimants,  the  other 
cannot  recover  it  from  him  who  receives  it,  in 
this  or  in  any  other  form  of  action;  for  there 
is  no  privity  between  them.  Whether  he  can 
recover  it  from  the  third  party,  who  has  rejected 
bis  claim  and  paid  the  money  to  his  successful 
comi>etitor,  is  another  question,  which  does  not 
belong  to  this  case." 

Tucker,  P.,  on  the  same  subject  aald: 

"If  the  merits  of  this  case  were  with  the  plain- 
tiff, I  should  still  l>e  of  opinion  that  the  action 
could  not  be  maintained.  ■  If  the  executor  of 
the  pensioner,  and  not  his  widow,  was  entitled  to 
bis  unpaid  pension,  then  the  payment  to  the 
'  widow  by  the  government  was  a  payment  in  its 
own  wron^,  and  the  executor  may  still  justly 
demand  payment  to  himself  from  the  proper  de- 
partment. He  cannot  demand  of  the  widow  to 
pay  over  to  him  what  she  lias  received;  for  that 
was  not  his  money.  His  money  is  in  the  hands 
ofthe  government.  What  she  received,  she  re- 
ceived as  her  own,  claiming  title  to  it  as  her 
own;  and,  her  claim  being  admitted  and  paid, 
she  can  never  be  compelled  to  refund.  Mayor, 
etc.,  T.  Judah,  5  Leigh  ',32  Va.)  305.  And  if 
the  government  cannot  compel  her  to  refund  by 
direct  action,  it  seems  to  follow  that  she  cannot 
be  indirectly  compelled  to  refund,  by  being  forc- 
ed to  pay  over  the  amount  to  another  claimant 
with  pretensions  adverse  to  her  own.  There  is 
no  privity  between  them,  nor  is  there  any  ground 
on  which  to  rest  an  implied  contract.  The  rea- 
soning of  the  court  in  Rogers  v.  Kelly,  2  Camp. 
123,  seems  to  me  to  be  in  point.  The  govern- 
ment and  the  widow  cannot  both  be  debtors  of 
the  executor.  Now,  If  the  payment  was  im- 
properly made,  the  government  is  not  discharged, 
and  is  still  debtor  to  him.  The  widow  therefore 
cannot  be  his  debtor." 

It  will  be  observed  that  Judge  Tucker  di- 
rects attention  to  4be  fact  that  In  that  case 
the  defendant  was  not  paid  and  did  not  bold 
the  money  upon  any  right  which  could  go 
upon  or  displace  the  original  right  of  the 
plaln^  thereto;  that  Is  to  say,  the  execu- 
tor's claim  against  the  government  was  not 
discharged  or  affected  by  the  Improper  pay- 
ment to  the  widow.  The  government  was 
■till  debtor  to  the  executor. 

There  are  two  aspects  In  which  this  case 
was  correctly  decided.  First,  the  essential 
element  of  a  consideration,  In  such  a  case  a 
detriment  to  the  plaintiff,  from  which  alone 
the  equity  of  the  latter  would  arise,  was  ab- 
sent ;  second,  in  such  a  case  the  facts  shown 
expressly  to  exist,  of  two  adverse  claimants 
at  the  time  the  money  was  paid,  under  bona 
fide  claims  to  the  money  dependent  upon  Ir- 
reconcilably hostile  rights  thereto,  not  made 
hostile  by  any  mistake  or  fraud,  but  so  in 
their  origin,  which  negatived  any  promise  In 
fact  and  negatived  also  the  existence  of  any 
dnty  upon  vrhicb  a  promise  might  otherwise 
have  been  implied  In  law.    It  was  a  case  in 


which  ex  aequo  et  btmo  the  facts  express- 
ly proved  negatived  the  existence  of  any  de- 
mand upon  the  law  to  imply  a  promise. 

[6]  The  fiction  of  an  implied  promise  will 
not  be  Indulged  In  every  case,  hot  only 
where,  in  equity  and  good  conscience,  the 
duty  to  make  such  a  promise  exists.  When 
the  defendant  has  derived  no  right  from- the 
plaintiff,  has  not  by  mistake  or  fraud  usurp- 
ed or  gotten  the  benefit  of  any  original  right 
of  the  plaintiff  to  the  detriment  or  injury  of 
the  right  of  the  latter,  but  relies  upon  a 
bona  fide  hostile  claim  of  right,  no  such  duty 
exists  of  the  defendant  to  the  plaintiff,  and 
the  law  will  not  indulge  the  fiction  of  the  ex-- 
Istence  of  an  implied  promise  of  defendant  to 
plaintiff;  for  that  would  in  such  case  be  in 
Itself  inequitable.    See  4  Oyc.  p.  325. 

The  latter  distinguishing  feature,  in  a  line 
of  cases  similar  to  that  of  Burton  t.  Burton, 
in  which  the  right  to  maintain  the  action  of 
assumpsit  is  generally,  although  not  univer- 
sally, denied  by  the  courts.  Is  considered  in 
the  very  able  opinion  of  Chief  Justice  Horn- 
blower  in  the  case  of  Sergeant  v.  Stryker,  16 
N.  J.  Law,  464,  32  Am.  Dec.  401,  cited  in  brief 
of  counsel  for  appellee.  On  this  subject  he 
says: 

"Tliere  must  therefore  be  some  principle  run- 
ning through  the  cases  by  which  it  can  be  known 
when  indebitatus  assumpsit  will  lie  for  money 
bad  and  received  and  when  it  will  not.  The  rule 
cannot  be  arbitrary  and  the  creditor  at  liberty 
to  look  to  his  ImmcKiiate  debtor,  or  to  some  other 
person  who  has  p^ot  his  debtOT's  money  in  his 
hands,  at  his  election.  Lord  Mansfield  says,  in 
Moses  V.  McFerlan,  2  Burr.  1009,  'that  there 
are  numberless  instances  in  which  this  action 
lies,  for  money  the  defendant  has  received  from 
a  third 'person,  upon  a  claim  of  title  to  it,  in 
opposition  to  the  plaintiff's  right,'  but  he  adds, 
'and  which  the  defendant  had  by  law,  authority 
to  receive  from  such  third  person.'  This  is.  no 
doubt,  true,  and  I  think  all  the  cases  rdied  up- 
on are  such  as  go  upon  the  plaintifTs  title  to 
the  specific  fund,  or  where,  the  third  person  hav- 
ing lawfully  paid  over  the  money,  the  plaintiff 
has  no  remedy  against  him;  and  this,  I  think, 
will  be  found  to  be  the  true  criterion  in  such 
cases." 

In  the  conclusion  of  audi  opinion  it  is  said: 

"Stryker  cannot  maintain  this  suit  against  the 
defendant  below;  they  have  got  what  does  not 
bdong  to  them ;  but  that  is  no  wrong  to  him. 
His  right  to  the  reward  at  the  Iiands  of  the 
sheriff  is  as  perfect  as  ever  it  was,  and  if  be 
has  released  It,  it  is  his  own  fhult  or  misfor- 
tune. I  see  nothing  to  prevent  the  shcrilf  from 
recovering  the  money  he  has  paid  the  defendants, 
if  in  fact  they  did  not  retake  the  prisoner." 

[(,  7]  But  mere  hostility  of  claim. by  the  de- 
fendant at  the  time  the  action  is  brought  by 
the  plaintiff,  or  even  at  the  time  the  money 
is  received  by  the  defendant.  Is  not  in  itslf 
decisive  of  the  question  we  have  under  con- 
sideration. The  very  vital  distinction  in- 
volved in  the  case  of  Burton  v.  Burton,  su- 
pra, and  in  like  cases  in  which  the  defendant 
receives  the  money  from  a  third  person,  or 
holds  it  upon  a  claim  of  right  in  opposition  to 
the  plaintilTs  right,  where  the  recovery  by 
the  plaintiff  has  been  properly  allowed  or 
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denied  by  the  conrta,  Is  more  clearly  Indicat- 
ed In  the  case  of  Sergeant  v.  Stryker,  Eupra; 
and  that  distinction  is  this:  Where  the  de- 
fendant has  received  money  from  a  third 
person  by  law  or  authority  through  some 
mistake  or  fraud,  which  but  for  the  mistake 
or  fraud  would  have  vested  the  right  to  the 
money  in  the  plaintiff,  the  plaintiff  may  re- 
cover; that  is  to  say,  the  plaintiff  may  re- 
cover whenever,  but  for  the  mistake  or 
fraud,  he  would  have  had  nnquestloned  right 
to  the  money.  Such  cases  rest  upon  the  plain- 
tiff's original  right  to  the  fund,  which  right 
has  been  lost  to  the  plaintiff  or  impaired  by 
the  mistake  or  fraud.  Where  the  defend- 
ant received  the  money  by  a  right  which  is 
independent  in  its  origin  from  the  original 
right  of  the  plaintiff  and  in  no  way  goes  up- 
on or  displaces  the  latter,  the  recovery  is 
properly  denied.  In  such  case  the  express 
facts  negative  any  possibility  of  a  promise 
of  defendant  to  pay  plaintiff  anything  and 
equally  negative  any  privity  between  their 
claims  of  right  to  the  fund.  Furthermore, 
no  consideration  exists  to  supiiort  the  action. 

Counsel  for  appellee  cite  also  the  following 
cases  which  contain  the  distinguishing  fea- 
tures under  consideration,  namely :  Butter- 
worth  V.  Gould,  41  N.  T.  450;  Hathaway  v. 
Homer,  54  N.  Y.  655;  Moore  v.  Moore,  127 
Mass.  22;  Cole  v.  Bates,  186  Mass.  584,  72 
N.  B.  333. 

Counsel  for  appellee  take  the  position  that 
the  feature  of  "valid  acquittance"  which  they 
emphasise  in  connection  with  their  discus- 
sion of  the  foregoing  cases  cited  and  relied 
on  by  them  is  one  of  fundamental  impor- 
tance, and  they  claim  that  the  instant  case 
contains  this  feature,  and  hence  should  be 
ruled  by  the  decision  of  this  court  in  Burton 
v.  Burton,  supra,  and  like  cases  cited  in  their 
brief.  For  the  reasons  stated  above,  we 
think  this  position  on  the  law  of  the  case  is 
well  taken,  but,  applying  such  legal  test,  we 
come  to  a  different  conclusion  of  fact  from 
that  of  counsel  for  appellee.  It  seems  clear 
to  ns  that  in  the  instant  case  the  payment  of 
taxes  made  by  the  railroad  and  terminal 
companies  to  the  county  of  Norfolk  was  in 
accordance  with  the  statute  law  of  the  state, 
and  the  assessment  made  in  accordance  with 
such  law;  and  hence  such  payment  was  "a 
discharge  of  the  tax  debts"  of  these  railroad 
companies  so  far  as  the  railroads  were  con- 
cerned. It  released  them  from  all  further 
obligation  to  any  one.  After  such  payment 
the  railroads  did  not  owe  the  city  of  Norfolk 
anything.  The  latter  was  not  in  the  position 
of  having  two  debtors,  the  railroad  com- 
pany and  the  county  of  Norfolk.  The  origi- 
nal right  of  the  appellant  to  the  taxes  in 
question  was  displaced  by  the  mistake  in  the 
assessment,  and  the  failure  of  its  correction 
within  the  30  days  allowed  by  law.  This 
failure  was  due  to  mistake  of  both  api>ellant 


and  appellee  existing  at  the  time  as  to  the 
true  location  of  the  property  assessed.  Thus 
the  appellant's  holding  of  the  money  supplants 
and  rests  upon  the  original  right  of  the  ap- 
pellant which  has  been  lost  to  the  latter  by 
the  mistake  aforesaid.  Here  the  considera- 
tion exists  from  which  the  equity  of  the  lat- 
ter arises  to  support  the  action:  that  is  to 
say,  the  Instant  case  does  not  fall  within  the 
said  line  of  cases  cited  and  relied  on  by 
counsel  for  appellee. 

[B]  It  will  be  noted  that  In  all  of  the  cases 
cited  above  in  this  opinion  In  which  It  was 
held  that  the  action  of  assumpsit  would  lie, 
and  as  to  which  we  give  a  brief  statement  of 
such  cases,  the  initial  payment  was  a  dis- 
charge of  the  original  debt,  and  the  plaintiff 
had  no  remedy  against  any  party  with  whom 
it  was  in  privity  in  fact.  We  think  the  ta- 
stant  case  falls  within  the  latter  line  of  au- 
thorities, among  which  is  the  decision  of  this 
court  in  the  case  of  Booker  v.  Donohoe,  su- 
pra, where  the  debts  of  those  who  paid  fees 
to  the  de  facto  officers  were  discharged  by 
such  payment,  and  must  be  decided  accord- 
ingly. 

The  two  remaining  cases  dted  and  relied 
on  by  counsel  for  appellee  of  Town  of  Rush- 
ville  V.  President  of  Town  of  RnshviUe,  39 
111.  App.  603,  and  City  of  Charleston  v.  Com- 
missioners, 62  111.  App.  41,  are  upon  their 
facts  irreconcilable  with  the  line  of  authori- 
ties we  shall  follow ;  but  the  decisions  them- 
selves seem  to  be  placed  by  the  <%>lnlons 
therein  on  the  ground  that,  the  initial  pay- 
ment being  due  to  the  error  of  the  officer 
making  the  payment,  the  original  obligation 
was  not  discharged,  as  well  as  upon  the 
ground  of  lack  of  privity  between  plaintiff 
and  defendant.  The  court  seems  to  regard 
them  as  cases  of  payment  by  the  officers  re- 
ceiving the  money,  and  does  not  go  behind 
the  officers  to  the  parties  who  paid  the  mon- 
ey and  regard  the  latter  as  paying  the  mon- 
ey as  most  similar  cases  do. 

Further,  as  pointed  out  by  counsel  for  ap- 
pellant, these  two  cases  are  not  decisions  of 
the  court  of  final  resort  in  Illinois. 

A  number  of  other  authorities  are  cited  by 
counsel  for  appellant,  and  criticisms  of  some 
of  them'  are  made  by  coansel  for  appellee,  and 
a  reply  to  such  criticisms  is  made  in  a  reply 
brief  of  counsel  for  appellant.  In  which  coan- 
sel on  both  sides  of  the  case  have  evidenced  a 
very  extensive  examination  of  the  very  inter- 
esting and  important  question  of  law  involved 
in  the  instant  case,  and  the  able  presentatloo 
of  the  diverse  views  of  opposing  counsel  has 
been  of  great  assistance  to  this  court.  All  of 
these  authorities  have  been  examined,  but  it 
is  believed  that  a  further  discussion  of  them 
would  unduly  prolong  this  opinion  without 
throwing  any  additional  light  on  the  point  of 
law  involved. 

For  the  reasons  given  abore^  the  Judgment 
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complained  of  mnst  be  set  aside,  and  the  case 
remanded  to  the  court  below  for  further  pro- 
ceedings to  be  had  therein  not  In  conflict 
with  this  <qplnlon. 
Beversed. 


<U9  Va.  861) 

WHEAT  et  al,  T.  WHEAT  et  sL 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

11,  1916.     Rehearing  Denied 

Not.  23,  1916.) 

Appeal  from  Circuit  Court,  Bedford  County. 

Nelson  Sale,  of  Bedford  City,  and  S.  V.  Kemp, 
of  Lynchburg,  for  appellants.  Don  P.  Halsey, 
of  Lynchburg,  and  Landon  Zowry,  of  Bedford 
City,  for  appeUees. 

PER  CURIAM.    Afflnned  by  divided  court 


(173  N.  C.  138) 

(XyrTRBLIi  et  al.  ▼.  TOWN  OP  LENOIR. 
(No.  476.) 

(Supreme  C!ourt  of  North  Caroline.    March  14, 
1917.) 

1.  CONSTITUTIONAI,  LaW   €=>(>5— LEOISI^ATXTRB 

— Power — I>elegation. 
The  Legislature  may  provide  that  a  statute 
shall  not  tnke  effect  or  be  in  force  until  ap- 
proved by  the  people  at  an  election  to  be  held 
for  the  purpose  of  ascertaining  their  will  in 
respect  thereto,  hence  Priv.  Laws  1915,  c.  202, 
amending  the  charter  of  the  town  of  Lenoir, 
Priv.  Laws  1909,  c.  37,  with  respect  to  local 
improvements,  and  providing  that  it  should  not 
go  into  effect  imtil  adopted  by  a  majority  of 
the  electors  at  an  election  held  as  prescribed, 
is  valid,  and  is  not  effective  until  so  adopted. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
I.aw,  Cent.  Dig.  f  116.] 

2.  Statutes  '8=»21— Vauditt— Mode  or  En- 

ACTME.ilT. 

Act  of  1917,  purporting  to  amend  Priv.  Laws 
1915,  c.  202,  relating  to  public  improvements  in 
the  town  of  Lenoir,  and  inserting  therein  the 
provisions  of  Pub.  Laws  1915,  c.  o6,  thus  doing 
away  with  the  necessity  of  an  election  before 
the  act  should  go  into  effect,  was  not  passed  in 
accordance  with  CJonst.  art.  2,  |  14,  providing 
that  no  law  shall  be  passed  to  raise  money  on 
the  credit  of  the  state,  or  to  pledge  the  faith  of 
the  state,  directly  or  indirectly,  for  the  psy- 
nrent  of  any  debt,  or  to  impose  any  tax  upon  the 
people  of  the  state,  or  allow  the  counties,  cities, 
or  towns  to  do  so,  unless  the  bill  for  the  purpose 
shall  have  been  read  three  times  in  each  house 
of  the  General  Assembly  and  passed  three  sev- 
eral readings,  which  shall  have  been  on  three 
different  days,  and  agreed  to  by  each  house,  re- 
spectively, and  unless  the  yeas  and  nays  on  the 
second  and  third  readings  of  the  bill  shall  have 
been  entered  on  the  journal.  The  amendment 
purported  to  give  the  town  of  Lenoir  almost  un- 
limited power  to  borrow  money,  issue  bonds  or 
notes,  with  interest,  to  be  paid  by  the  proceeds  of 
the  sale  of  local  improvement  bonds,  or  by  an 
annual  tax  levy.  Held,  that  the  original  act, 
which  never  became  effective,  because  not  adopt- 
ed by  the  electors  of  the  town,  was  passed  in  ac- 
cordance with  the  constitutional  provisions,  and 
the  amending  act  has  no  validity. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S§  18-27.] 

Appeal  from  Superior  Court,  CJaldwell 
County ;  Cllne,  Judge. 

Action  by  J.  L.  Cottrell,  a  taxpayer  and  oth- 
ers against  the  Town  of  Lenoir.     Prom  a 


Judgment  denying  an  injunction,  plalntlfls  ap- 
peal.   Reversed. 

The  plaintiff  sued  on  behalf  of  himself  and 
all  other  taxpayers  of  the  town  of  Lenoir, 
similarly  situated,  who  will  come  In  and 
make  themselves  parties.  The  case  grows 
out  of  the  construction  and  operation  of  cer- 
tain legislation  In  regard  to  paving  and  im- 
proving the  streets  and  sidewalks  of  said 
town,  as  contained  in  its  charter  (Private 
Laws  of  1909,  c  87),  Private  Laws  of  1915, 
c  202,  amendatory  thereof,  and  an  act  passed 
at  the  present  session  of  the  General  As- 
sembly and  ratified  on  Jannary  9,  1917,  and 
Public  Laws  of  1915,  c.  56,  enUtled  "An  act 
relating  to  local  improvements  in  municipal- 
ities" of  the  state.  The  original  charter  re- 
quired the  streets,  bridges,  and  sidewalks  of 
the  town  to  be  kept  in  repair  in  the  manner 
and  to  the  extent  deemed  best  by  the  commis- 
sioners, who  are  vested  with  the  power  "to 
cause  owners  of  lots  to  make  and  keep  in 
good  repair,  at  their  own  expense,  sidewalks 
around  their  lots  and  to  make  rules,  regula- 
tions and  orders"  for  this  purpose.  If  the 
ovmers,  after  notice,  fall  to  construct  side- 
walks or  repair  the  same,  iri'such  manner  and 
out  of  such  material  as  the  commissioners 
may  direct,  then  the  latter  may  cause  the 
same  to  be  done,  and  apportion  the  cost  there- 
of between  the  town  and  such  lot  owners  "in 
such  ratio"  as  the  commissioners  may  con- 
sider to  be  Just  and  reasonable,  the  part 
of  the  cost  and  expense  assumed  against 
each  owner,  on  account  of  benefits  received, 
to  be  a  lien  on  his  lot  along,  or  in  front  of 
which,  such  sidewalk  is  laid,  and  to  be  col- 
lected as  are  taxes. 

Private  Laws  of  1915,  c.  202,  amended  the 
town  charter  by  providing  for  laying  out 
avenues,  streets,  alleys,  blocks,  and  lots,  and 
for  establishing  districts  or  sections  of  streets 
and  sidewalks  for  the  purpose  of  assessment 
for  the  permanent  Improvement  of  the  same. 
The  'assessments  on  adjoining  or  abutting 
property  for  the  cost  of  the  improvements 
are  made  liens  on  such  property.  It  requires 
that  the  town  shall  improve  the  street  In- 
tersections and  pay  therefor  out  of  its  gen- 
eral fund,  and,  for  the  improvement  of  the 
streets  it  shall  pay  one-third  of  the  cost 
and  expense,  and  one-half  of  the  cost  of  im- 
proving the  sidewalks,  also  out  of  its  gen- 
eral fund.  The  courthouse  square  is  con- 
stituted a  separate  taxing  district  for  the 
improvement  of  which  the  town  pays  one  half 
and  the  abutting  owners  the  other  half.  Pro- 
vision is  made  for  equalizing  the  assess- 
ments; for  notice  to  the  owners  of  the 
amounts  assessed  against  each  of  them  or 
their  lots,  and  for  payment  of  the  same  by 
the  owner,  and  if  not  made,  then  for  the 
collection  of  the  same  by  the  tax  collector 
by  sale.  It  is  provided,  further,  that  the 
town's  share  of  the  expense  of  aU  improve- 
ments made  by  contract  or  otherwise  shall 


0=»Far  other  case*  see  lame  topic  and  KET-NUMBBR  In  all  Key-Numbared  Dtctsts  and  IndexM 
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be  paid  oat  of  the  general  fund,  and  not 
otherwise.  The  last  section  of  this  statute 
provides  that  It  shall  not  take  effect,  or  be 
In  force,  until  Its  provisions  have  been  ap- 
proved by  a  majorltjr  of  the  people  at  an 
election  to  be  held  as  therein  prescribed,  at 
which  the  question  shall  be  "for  change  of 
charter"  or  "against  change  of  charter,"  and 
that,  if  a  majority  vote  against  the  change 
of  the  charter,  the  statute  shall  be  void. 

The  statute  of  1917  amends  chapter  202 
of  Private  Laws  of  191B,  by  striking  out  all 
the  provlalona  as  to  the  payment  of  the  city's 
share  of  the  cost  and  expense  of  improvement 
"out  of  the  general  fund,"  as  they  appear  in 
article  1  of  the  act,  and  by  changing  the 
mode  of  paying  the  assessments  against  prop- 
erty, and  by  striking  out  all  of  article  3, 
whidi  provides  for  the  election.  It  then  de- 
clares that: 

'The  provisions  of  sections  twelve,  fourteen, 
fifteen,  sixteen  and  seventeen,  of  chapter  fifty- 
six  of  the  Public  L,awB  of  North  Carolina,  ses- 
sion of  nineteen  hundred  and  fifteen,  be  and  they 
are  hereby  declared  to  be  applicable  to  the  said 
town  of  Lenoir  as  fully  to  all  intents  and  pur- 
poses as  though  the  said  sections  were  set  forth 
her^." 

Section  12  of  the  Public  Laws  of  1915,  c 
56,  mentioned  in  the  act  of  1017,  provides 
that  the  authorities  of  a  town  "may  •  •  • 
by  resolution  authorize  the  treasurer  to  bor- 
row money  to  the  extent  required  to  pay  the 
cost  of  dny  such  Qocal)  Improvement  or  to 
repay  any  money  borrowed  under  this  sec- 
tion with  interest  thereon,"  and  "provide  for 
the  Issue  of  notes  or  certificates  of  indebted- 
ness of  the  municipality,  or  both,  payable 
either  on  demand  or  at  a  fixed  time,  not  more 
than  6  months  from  the  date  thereof  and 
bearing  interest  not  exceeding  6  per  cent- 
um per  annum,"  which  may  be  sold  pub- 
licly or  privately,  or  pledged  as  security  for 
temporary  loans,  as  may  be  directed  by  reso- 
lution of  the  governing  body,  and,  further, 
that  "any  temporary  indebtedness,  incurred" 
hereunder,  and  interest,  "may  be  paid  out  of 
moneys  raised  by  the  issue  and  sale  of  local 
'improvement  •  •  •  bonds,'  or  'assess- 
ments bonds,'  or  both,  to  be  issued  and  sold 
as  hereinafter  provided,  or  may  be  included 
in  the  annual  tax  levy."  Section  15  author- 
izes the  issuing  of  assessment  bonds  by  the 
town  to  pay  in  advance  the  cost  of  the  im- 
provement to  the  amount  of  the  assessment 
against  abutting  property,  and  further: 

"All  moneys  derived  from  the  collection  of  as- 
sessments upon  which  assessment  bonds  are 
predicated,  collected  after  the  passage  of  the 
resolution  authorizing  such  bonds,  shall  be  placed 
in  a  special  fund,  to  be  used  only  for  the  pay- 
ment of  the  principal  and  interest  of  assessment 
bonds  issued  under  this  act;  and  if  at  the  time 
of  the  annual  tax  levy  for  any  year  in  such 
municipality  it  shall  appear  that  such  fund  will 
be  for  any  cause  insufficient  to  meet  the  principal 
and  interest  of  such  bonds  maturing  in  such  year, 
the  amount  of  the  deficiency  shall  be  included  in 
such  tax  levy.  The  amount  of  the  assessments 
for  two  or  more  improvements  may  be  included 
in  a  single  issue  of  assessment  bonds." 


Section  16  prescribes  the  form  and  mode  of 
execution  of  the  assessment  bonds,  with  the 
date  of  payment,  and  it  and  section  17  thus 
provide: 

The  bonds  "may  be  sold  at  public  or  private 
sale,  but  for  not  less  than  their  par  value.  They 
shall  recite  that  they  are  issued  pursuant  to  the 
authority  of  this  act  and  of  the  resolution  au- 
thorizing the  issuance  thereof  which  shall  be  con- 
clusive evidence  of  their  validity,  and  of  the  reg- 
ularity of  their  Issuance.  The  full  faith  and 
credit  of  a  municipality  shall  be  pledged  for  the 
payment  of  the  principal  and  interest  of  all  of 
its  local  imptovonent  bonds,  assessment  bonds, 
notes  and  other  obligations  issued  under  this  act. 
For  the  purpose  of  paying  emch  principal  and  in- 
terest the  governing  body  shall  have  power  to 
levy  sufficient  taxes  upon  all  the  taxable  prop- 
erty in  the  municipality  and  to  borrow  money 
temporarily  upon  notes  of  the  municipality  in 
anticipation  of  taxes  of'the  same  or  the  suc- 
ceeding fiscal  year." 

Section  2  and  section  4  of  chapter  66  ot 
the  Public  Laws  of  1915  read  as  follows: 

"Sec.  2.  Tliia  act  shall  apply  to  all  munid- 
palities.  It  shall  not,  however,  repeal  any 
special  or  local  law  or  affect  any  proceedings  un- 
der any  special  or  local  law,  for  the  making  of 
street,  sidewalk  or  other  improvements  hereby 
authorized,  or  for  the  raising  of  funds  therefor, 
but  shall  be  deemed  to  be  additional  and  inde- 
pendent legislation  for  such  purposes  and  to 
provide  an  alternative  method  of  procedure  for 
such  puriwses,  and  to  be  a  complete  act,  not 
subject  to  any  limitation  or  restriction  contained 
In  any  other  public  or  private  law  or  laws,  ex- 
cept as  herein  otherwise  provided." 

"Sec.  4.  Every  municipality  shall  have  power, 
by  resolution  of  Its  governing  body,  upon  peti- 
tion made  as  providetl  in  the  next  succeeding 
section,  to  cause  local  improvements  to  be  made 
and  to  defray  the  expense  of  such  improvements 
by  local  assessment,  by  general  taxation,  and  by 
boiTowing,  as  herein  provided.  No  petition  shall 
be  necessary,  however,  for  the  ordering  or  mak- 
ing of  private  water,  sewer  and  gas  connections 
as  hereinafter  provided.  Nor  shall  a  petition 
be  necessary  for  the  making  of  sidewalk  im- 
provements in  those  municipalities  in  which  by 
other  law  or  laws  sidewalk  improvements  are 
authorized  to  be  made  without  petition." 

It  Is  admitted  that  Public  Laws  of  1915, 
c.  56,  Private  Laws  of  1909,  c.  37,  and  Private 
liaws  of  1915,  c.  202,  were  passed,  as  roll- 
call  bills,  in  accordance  with  Const,  art  2,  S 
14,  and  that  the  act  of  1917  was  not  so 


Plaintiff  alleges  in  his  complaint: 
"(7)  Since  the  passage  of  said  act  of  January 
9,  1917,  the  commissioners  of  the  defendant  town 
of  Lenoir  have  ordered  that  the  public  square 
from  its  intersections  with  North,  East,  South, 
and  West  Main  streets,  in  said  town  be  perma- 
nently improved  by  paving  same  with  concrete 
or  other  suitable  material,  in  compliance  with 
the  provisions  of  said  act  of  January  9,  1917, 
and  have  given  notice  in  a  newspaper  published 
in  the  town  of  Lenoir  of  such  order,  as  set  forth 
in  chapter  202,  Private  Laws  of  1015,  and  have 
authonzed  the  issuance  of  notes  of  said  town 
to  pay  for  the  cost  of  said  paving  and  advertis- 
ing and  offering  to  sell  said  notes  to  an  amount 
not  to  exceed  $50,000,  and  have  by  ordinance 
provided  for  the  levy  of  a  tax  for  the  payment 
of  said  notes." 

"(8)  Plaintiff  is  a  citizen  and  taxpayer  of 
said  town,  and  complains  as  well  for  himself 
as  for  other  taxpayers  similarly  situated,  and  is 
likewise  a  property  owner  in  said  town,  having 
a  lot  which  abuts  upon  the  public  square  of  said 
town  and  also  on  Mulberry  street,  and  said  com* 
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miasionera  now  propose  to  pave  fsaid  pablic 
square  under  the  proTisions  of  raid  chapter  202, 
Privnte  Laws  of  1915,  as  re-enacted  by  the  act 
of  January  9,  1917." 

"(9)  By  the  ordinance  adopted  by  defendant 
town  nnder  color  of  the  acts  above  mentioned, 
plaintiff,  it  required  to  emnply  therewith,  will 
be  obliged  to  lay  out  and  expend  large  sums  of 
money  in  payment  for  such  paving,  and  will  like- 
wise be  required  to  pay  large  sums  of  money  as 
taxes  for  the  payment  of  the  notes  that  will  be 
Issaed  for  the  payment  of  the  principal  and  in- 
terest due  upon  said  notes  so  proposed  to  l>e  is- 
sued for  the  payment  thereof,  and  the  bonds 
thereafter  to  be  issaed  for  the  funding  of  said 
notes;  that  the  total  indebtedness  of  the  said 
town,  after  the  issuing  of  the  said  notes  or  Ix>nd8 
in  the  sum  of  $50,000,  will  exceed  the  sum  of 
10  per  cent  of  the  assessed  taxable  property 
within  said  town. 

"Plaintiff  farther  alleges  that  the  raid  ac- 
tion of  said  board  in  ordering  raid  improvement 
was  not  Itased  upon  a  petition  of  the  property 
owners  abutting  on  said  public  square,  as  pro- 
vided in  chapter  56,  Public  Laws  of  1915." 

The  allegations  are  admitted  in  tbe  an- 
swer to  be  true. 

The  plaintiff  alleges  that  the  action  of  the 
defendant  will  be  Illegal  for  the  following 
reasons: 

"(a)  Chapter  202,  Privnte  Laws  1915,  was 
passed  as  a  'roll  call  bill,'  and  cannot  l>e  re- 
vived or  re-enarted  by  one  not  passed  in  the 
same  manner,  (b)  The  levying  of  an  assessment 
upon  plaintiff's  property  to  pay  for  the  im- 
provements contemplated  by  defendant  on  the 
public  square  or  streets  abutting  his  property, 
under  the  provisions  of  chapter  202,  Private 
Lows  ini5,  as  attempted  to  be  revived  by  the 
act  of  January  9,  1917,  is  the  levying  of  a  tax 
by  defendant  town:  and,  since  said  act  of  Jan- 
uary 9,  1917,  was  not  pnased  as  a  'roll  call  bill/ 
the  said  nsKcssment  is  and  will  be  invalid,  (c) 
By  reason  of  the  act  of  January  9.  1917,  not  be- 
ing a  'roll  call  bill'  any  tax  levied  to  pay  notes 
ifisiied  by  said  town  for  the  payment  of  its  por- 
tion of  the  costs  of  improvement,  or  the  bonds 
to  be  issued  for  the  retirement  of  said  notes, 
is  and  will  be  unauthorized,  illegal,  and  void, 
(e)  That  the  proposed  increase  of  municipal 
indebtedness  of  defendant  in  an  additional  sum 
of  .?oO,000  for  the  purposes  hereinbefore  set 
forth  is  for  a  special  purpose,  and  will  increase 
the  limit  of  defendant's  indebtedness  beyond  that 
fixed  by  section  2977  of  the  Revisal.  and  snch 
Indebtedness  will  therefore  be  unauthorized." 

The  prayer  Is: 

"That  defendant,  town  of  I^enoir,  be  perma- 
nently enjoined  and  restrained  from  acting  or  at- 
tempting to  art  under  the  provisions  of  the  said 
chapter  202,  Private  Laws  of  1915.  and  from 
BcUinf;  or  attempting  to  sell  any  bonds  or  issuing 
any  notes  for  the  payment  of  oblisrations  incurretl 
for  street  paving,  or  from  acting  or  attempting 
to  act  nnder  the  provisions  of  the  act  of  Janu- 
ary 9.  1917,  and  for  general  relief." 

The  Judge,  at  the  hearing,  refused  to  grant 
,  the  Injnnction,  and  plaintiff  appealed. 

S.  A.  Richardson,  of  Lenoir,  for  appellants. 
Squires  &  Wblsnant,  of  Lenoir,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  questions  are  whether 
chapter  202  of  the  Private  Laws  of  1915  was 
in  force  when  the  act  of  1917  was  passed, 
and  whether  the  last-named  statute  was  prop- 
erly passed  and  is  a  valid  enactment  for  tbe 
purposes  therein  set  forth.  It  appears  from 
the  above  recital  of  the  several  statutes,  or 


tbe  substance  of  them,  that  the  provisions  of 
chapter  202  were  required  to  be  submitted 
to  the  people  for  their  approval  or  disapprov- 
al, and  that  it  was  not  to  bare  any  force 
or  effect  until  this  was  done,  and  a  majority 
of  the  voters  cast  their  ballots  in  favor  of 
their  adoption,  and  thereby  authorized  tbe 
change  in  the  charter  proposed  to  be  made 
by  them.  It  is  not  open  to  question  now  that 
the  Iieglslature  may  provide  that  a  statute 
shall  not  take  effect  or  be  in  force  until  ap- 
proved by  the  people  at  an  election  to  be  held 
for  the  purpose  of  ascertaining  their  will  in 
respect  thereto.  That  this  can  be  done  has 
been  settled  by  numerous  decisions  of  this 
court,  whatever  may  be  tbe  rule  In  other  Ju- 
risdictions. This  question  was  fully  consider- 
ed by  the  court  in  Manly  v.  City  of  Raleigh, 
67  N.  C.  370  and  the  Legislature's  power  to 
pass  such  a  statute  was  clearly  demonstrated 
by  Chief  Justice  Pearson  in  an  exhaustive 
opinion,  and  it  was  said  that  Thompson  v. 
Floyd,  4V  N.  C.  813,  directly  supports  the 
conclusion  reached  by  the  court  In  Cain  v. 
Conmiissioners,  86  N.  C.  8,  at  page  13,  Chief 
Justice  Smith  says: 

"It  has  not  been  seriously  questioned  that  the 
Legislature  may  make  an  enactment  to  take  ef- 
fect only  upon  the  happening  of  a  contingent 
event;  but  it  has  been  earnestly  maintamed 
that  when  the  event  is  tlie  expression  of  the 
popular  vrill,  ascertainetl  bj  an  election,  it  is  in 
effect  a  transfer  of  legislative  power  to  the  vot- 
ers. In  reference  to  this  distinction,  Redfield, 
C.  J.,  in  an  elaborate  opinion  delivered  in  State 
V.  Parker,  28  Vt.  357,  says,  that  'the  distinction 
attempted  between  the  contingency  of  a  pop- 
ular vote  and  other  future  contingencies  is  with- 
out all  just  foundation  in  sound  policy  and 
sound  reasoning.'  What  differences  may  be 
found  in  the  adjudications  elsewhere,  it  is  setUed 
by  the  decision  in  Manly  v.  Raleigh,  57  N.  C. 
370,  tlint  such  power  may  be  exercised  by  the 
Li-CTBlnrure,  and  it  is  declared  that  'when  it  is 
provided  that  a  law  shall  not  take  effect  unless  a 
majority  of  the  people  vote  it.  or  it  is  accepted 
i>y  H  rnrporation,  the  provision  is,  in  effect  a 
de(?lnrnti.>n  that  in  the  opinion  of  the  Legislature 
the  law  is  not  expedient,  unless  it  be  so  voted  for 
or  accepted.'  This  principle  underlies  all  local 
option'  legislation,  and  is  fully  recognized  and 
established  in  this  state"  (citing  Caldwell  v.  Jus- 
tices, 57  N.  C.  323). 

Tbe  same  learned  Judge  said  in  Evans  v 
Ommissioners,  89  N.  C.  154  at  p.  158: 

"This  provision  leaves  the  Legislature  free  to 
confer  upon  municipal  organizations  the  power 
to  create  debts  and  issue  public  securities  in  or- 
der to  raise  funds  to  meet  those  'necessary  ex- 
penses' when  It  may  be  deemed  expedient,  and 
the  legislation  may  be  made  dependent  on  the 
result  of  a  popular  vote  for  its  efficacy"  (citing 
^lanly  v.  City  of  Raleigh,  supra;  ^Jewson  v. 
Eamheart,  88  N.  C.  391;  Hill  v.  Commission- 
ers, 67  N.  C.  367). 

There  having  been  no  election  as  provided 
for  in  chapter  202  of  tbe  Private  Laws  of 
1915,  that  statute  is  not  in  force  and  has  not 
been  since  its  enactment,  except  for  the  pur- 
pose of  holding  an  election,  as  therein  re- 
quired, to  ascertain  if  the  people  approved  it 
A  favorable  vote  of  the  people  was  tbe  con- 
dition upon  which  its  provisions  should  take 
effect,  and  this  condition  has  not  been  com- 
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piled  with.  That  act  being  out  of  the  way, 
we  come  to  the  next  question,  Has  the  act  of 
1917  any  vaUdity? 

[2]  It  was  evidently  Intended  to  operate  as 
a  whole,  as  a  scheme  for  making  Improve- 
ments In  the  town,  and  contracting  debts, 
And  levying  taxes,  when  necessary,  or  ex- 
pedient to  execute  the  intention  and  purpose 
of  the  act  Authority  Is  expressly  given  to 
do  so,  and  the  town  authorities  actually  In- 
tend to  contract  a  debt  and  to  levy  taxes. 
The  act  of  1917  incorporates  certain  sections 
of  chapter  56  of  Public  Laws  of  1915,  which 
confer  broad  and  almost  ■unlimited  power  to 
borrow  money.  Issue  bonds  or  notes,  with 
Interest,  to  be  paid  by  the  proceeds  of  the 
sale  of  "local  improvement  bonds,"  or  "assess- 
ment bonds,"  or  by  an  annual  tax  levy.  The 
fact  that  this  Indebtedness  may,  perhaps,  be 
ultimately  discharged  from  the  sale  or  collec- 
tion of  assessment  bonds  does  not  change  or 
alter  its  character  as  an  Independent  Indebt- 
edness of  the  town.  We  so  held  in  City  of 
Charlotte  v.  American  Trust  Co.,  159  N.  0. 
388,  74  S.  E.  1054.  The  act  expressly  pro- 
vides that  the  governing  body  "may  issue 
notes  or  certificates  of  indebtedness  of  the 
municipality."  These  obligations  therefore 
are  those  of  the  town,  however  they  may  be 
secured  by  collaterals  or  paid  at  maturity. 
In  the  case  just  cited,  It  Is  said: 

"The  act  directs  the  board  of  aldermen  to  is- 
sue l>onds  of  the  city  and  sell  them.  The  use  of 
the  word  'bond,'  ex  vi  termini,  implies  that  the 
city  is  bound.  As  said  by  the  United  States  Su- 
preme Court  in  Davenport  v.  County  of  Dodge, 
105  U.  S.  237,  26  U  Ed.  1018,  a  "bond  impliee 
an  obligor  bound  to  do  what  is  agieed  shall  be 
done.'  Also,  in  Morrison  v.  Township  of  Bern- 
ards, 38  N.  J.  I^aw,  219,  Chief  Justice  Beasley, 
speaking  of  the  force  and  effect  of  a  direction 
in  the  statute  that  the  township  issue  'bonds,' 
fays :  'A  Rimilar  implication,  but  one  of  greater 
force,  arises  from  the  direction  that  bonds  are  to 
be  given  under  the  hands  and  seals  of  the  com- 
missioners, for  an  instrument  of  that  kind  can- 
not be  created  without  the  presence  of  an  ol>- 
ligor;  and,  indeed,  it  seems  like  a  solecism  to 
say  that  the  statute  calls  for  the  making  of  a 
bond,  but  that  nobody  is  to  be  bound  by  it'  Not 
only  that,  but  it  is  also  held  by  the  authorities 
that  when  the  word  'bond'  is  used  in  connection 
with  municipal  obligations,  designating  what  is 
commonly  called  'municipal  bonds'  then  this 
means  negotiable  bonds.  This  is  expressly  held 
in  the  case  of  City  of  Austin  v.  Nalle  [85  Tex. 
5201  22  S.  W.  608,  960.  See,  also.  McCless  v. 
.Meekins,  117  N.  C.  34  [23  S.  B.  99];  City  of 
Charlotte  v.  Shepard.  122  N.  C.  602  [29  S.  E. 
842]." 

The  act  of  1917  is  therefore  clearly  within 
the  requirement  of  Const,  art.  2,  f  14,  that: 

"No  law  shall  be  passed  to  raise  money  on  the 
credit  of  the  state,  or  to  pledge  the  faith  of  the 
state,  directly  or  indirectly,  for  the  payment  of 
any  debt,  or  to  impose  any  tax  upon  the  people 
of  the  state,  or  allow  the  counties,  cities,  or 
towns  to  do  so,  unless  the  biU  for  die  purpose 
shall  have  been  read  three  several  times  in  each 
house  of  the  General  Assembly  and  pas.sed  three 
several  readings,  which  readings  shall  have  been 
on  three  different  days,  and  agreed  to  by  each 
house  respectively,  and  unless  the  yeas  and 
nays  on  the  second  and  third  readings  of  the 
bill  shall  have  been  entered  on  the  journal" 


The  section  was  construed  In  Cotton  Mills 
V.  Waxhaw,  130  N.  C.  293,  41  S.  E.  488, 
where  the  court  held: 

"This  section  of  the  Constitution  makes  no 
distinction  whatever  between  'necessary  expois- 
es'  and  unnecessary  or  extraordinary  ezpenoes, 
and  we  have  no  power  to  create  any  such  disrt:inc- 
tion  by  judicial  construction.  Such  a  distinction 
is  made  only  in  article  7,  {  7,  which  is  as  fol- 
lows :  'No  county,  city,  town  or  other  manld- 
pal  corporation  shall  contract  any  debt,  pledge 
its  faith,  or  loan  its  credit,  nor  shall  any  tax  be 
levied  or  collected  by  any  officers  of  the  same, 
except  for  the  necessary  expenses  thereof,  un- 
less by  a  vote  of  the  majority  of  the  qualified  vot- 
ers therein.'  We  are  therefore  compelled  to 
hold  that  no  city  or  town  can  levy  any  tax  or 
incur  any  debt  for  any  purpose  whatever,  un- 
less the  act  authorizing  such  tax  or  debt  is  pass- 
ed in  accordance  with  the  provisions  uf  article 
2,  f  14,  of  the  Constitution.  Therefore  the  chai^ 
ter  of  the  town  of  Waxhaw,  not  having  been  so 
passed,  confers  no  power  of  taxation." 

The  object  in  referring  to  certain  sections 
of  the  Public  Act  of  1915  by  their  numbers 
was  to  incorporate  them  with  the  act  of 
1917  as  a  part  of  it,  and  to  avoid  the  neces- 
sity of  setting  them  out  at  full  length  or 
even  extensively. 

Our  conclusion,  therefore,  is  that  chapter 
202  of  Private  Laws  of  1915  had  never  been 
in  force  and  effect,  and  that  the  act  of  1917 
is  within  that  class  of  statutes  which  are 
required  to  be  read  and  passed  in  acoordancs 
with  Const,  art.  2,  {  14;  and,  this  not  hav- 
ing been  done,  it  Is  not  valid.  Its  character 
as  a  valid  or  invalid  statute  was  not  affected 
by  the  fact  that  chapter  66  of  the  Public 
Laws  of  1915  was  passed  In  compliance  with 
Const  art  2,  {  14.  The  result  is  that  the 
town  of  Lenoir  may  fall  back  upon  its  orig- 
inal charter  of  1909,  or  it  may,  and  we  are 
inclined  to  the  opinion  that  It  can,  proceed 
under  chapter  56  of  the  FubUc  Laws  of  1915, 
if  it  chooses.  In  making  Its  local  improve- 
ments, but  it  must  comply  with  the  provi- 
sions of  that  act  in  doing  so.  As  chapter  202 
of  the  Private  Laws  of  1916  has  had  no  vi- 
tality except  for  the  purpose  above  indicat- 
ed, it  is  apparent  that  the  cases  cited  by  the 
defendant's  counsel  (Robinson  v.  Goldsboro, 
122  N.  C.  214,  30  S.  E.  324;  Lutterlob  v. 
Fayetteville,  149  N.  C.  66,  62  S.  E.  758)  have 
no  application  to  the  question.  In  those 
cases  the  original  statutes  were  in  fuU  force 
and  effect,  in  all  their  parts,  and  were  not 
dependent  for  their  operation  upon  any  vote 
of  the  people  or  other  condition.  They  were 
in  force  for  all  purposes  designated  in  tbun 
from  the  day  that  they  were  ratified. 

Counsel  argued  that  the  legislative  will 
could  not  be  defeated  by  the  failure  of  the 
town  officers  to  order  and  hold  an  election 
as  required  by  the  Private  Act  of  1915,  Tlil» 
is  not  the  question.  The  tact  is  that  the 
election  has  never  been  held,  and  the  Leg- 
islature had  the  power  to  declare,  and  did 
declare,  that  the  act  should  have  no  force 
or  effect  until  ratified  by  the  people  at  the 
polls.  If  it  be  said  that  the  Legislature  could 
strike  out  the  provision,  as  to  the  election, 
by  the  amendment  of  1817,  the  answer  is 
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that  It  would  be  then  Tindertaking  to  confer 
anew  an  unconditional  power  to  contract 
debts  and  levy  taxes,  which  was  not  done  by 
the  Private  Act  of  1916,  and  the  Act  of  1917 
for  this  reason  should  have  been  passed  ac- 
cording to  the  requirements  of  Const,  art  2, 
S  14,  and  especially  so,  when  it  originally 
granted  a  very  broad  power  of  contracting 
debts  and  levying  taxes  by  adopting  the  sec- 
tions of  PubUc  Laws  of  1915,  c.  56,  specified 
therein.  We  may  also  state  that  Public 
Laws  of  1915,  c.  56,  not  only  authorizes  the 
contracting  of  a  debt,  the  Issuing  of  notes 
and  bonds  and  the  levying  of  taxes,  but  by 
section  17  the  full  faith  and  credit  of  the 
town  are  pledged  for  the  payment  of  all 
bonds,  notes,  and  other  obligations  under 
the  act  The  amendment  of  1917  created  an 
absolute  and  unqualified  power  to  tax  and 
contract  debts  not  given  by  the  Private  Act 
of  1916,  which  was  a  conditional  one. 
Whether  the  town  can  proceed  under  Private 
Laws  of  1915,  c.  202,  to  order  an  election  is 
not  before  us,  as  it  has  not  done  so  here- 
tofore, and  the  act  is  not  In  force  without  it 

In  any  view  of  the  case  we  think  the  re- 
sult we  have  reached  is  correct  There  was 
error  in  refusing  the  Injunction. 

Error. 

flTS  N.  C.  167) 

HIPP  v.  FAKRELL  et  al.     (No.  98.) 

(Supreme  Court  of  North  Carolina.    Mardi  21, 
1917.) 

1.  Appeal  and  Ebbob  ®=3l062(l) — Habuless 
Error— Admission  of  Evidence. 

Where,  in  action  for  personal  injuries  re- 
sulting from  neglect  to  repair  a  bridge,  evidence 
showed  that  higrhway  commissioners  were  act- 
ing only  in  official  capacity,  and  such  luridge  be- 
ing upon  a  county  line  was  under  their  control 
in  conjunction  with  commissioners  of  another 
county,  by  provision  of  Rcvisal,  g  2696,  there 
was  no  prejudicial  error  to  plaintiff  in  submit- 
ting to  jury  question  of  commissioners'  personal 
liability,  and  the  court  might  have  charged  that 
no  such  liability  existed,  since  commissioners' 
duties  were  wholly  for  the  public  benefit,  and 
the  staiute  provided  for  no  personal  liability. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  4212.] 

2.  Ofticebs  4s»114  —  Inditidual  Liabiutt 
FOB  Misconduct. 

Public  officers  in  performing  official  duties 
involving  exercise  of  judgment  and  discretion 
are  not  personally  liable  for  breach  of  snch  du- 
ties, unless  acting  corruptly  or  maliciously. 

[Ed.  Note.^For  other  cases,  see  Officers,  Cent 
Dig.  i§  1S7-192.] 

.^.  OmcERs  ^=>114  —  Individuai.  Liabiutt 

FOR  Misconduct. 
The  indi\idual  liability  of  public  officers 
for  breach  of  duty  should  not  attach  when  the 
duties  are  of  a  public  nature,  imposed  en- 
tirely for  public  benefit,  unless  the  statute  spe- 
irifically  provides  for  such  liability. 

[Ed.    Note. — For   other    caaee,    see    Officers, 
Cent  Dig.  !S  187-192.] 
4.  Officers    ®=>H4 — Individuai.   Liabilitt 

FOB    MiSCONDUOT — StTBOBDINATK   OfFICEBS. 

Subordinate  officers  having  physical  charge 
of  public  works  may  be  liable  for  breach  of 
iluty  whidi  is  the  proximate  cause  of  an  injury. 


whether  duties  are  incident  to  their  office  or 
arise  by  contract  since  they  are  really  adminis- 
trative agents. 

CE^.  Note.— For  other  cases,  see  Officers^ 
Cent  Dig.  gg  187-192.] 

6.  Officers  «=>114  —  Individuai.  Liabilitt 
FOR  Misconduct— Sfbciai.  ob  Ministkbiai. 
Duties. 
Where  public  officers,  though  exercising  gov- 
ernmental functions,   are  plainly  charged  with 
ministerial  duties  for  individual  benefit,  or  when 
the  public  duties  imposed  involve  a  special  duty 
to  individuals,  they  will  be  personally  liable  for 
breach  of  duties  causing  damage,  unless  statute 
clearly  eliminates  such  liability. 

[Eld.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {{  187-192.] 

6.  Officebs  «=»114  —  Individuai,  Liability 
FOB  Misconduct— Special  ob  Ministebiai, 
Duties. 

This  rule  applies  more  generally  to  admin- 
istrative officers  receiving  their  fees  from  in- 
dividuals, but  such  payment  is  not  the  entire 
test  and  the  application  of  the  rule  depends  on 
the  nature  of  the  duties  impoeed,  and  the  de- 
termining question  is  whether  the  office  involve 
a  special  duty  to  individuals  which  has  been 
breached  to  tbdr  injury. 

[E^.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.   gg  187-192.] 

7.  Officebs  $=>114  —  Individual  Liabilitt 
fob  Misconduct— Special  ob  Ministebial 
Duties. 

These  rules  apply  only  to  actions  within 
course  and  scope  of  official  duties,  and  not  to 
acts  done  in  excess  of  authority. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  gg  187-192.] 

Appeal  from  Superior  Court,  Lee  County; 
Stacy,  Judge. 

Action  by  Lester  B.  Hipp  against  T.  E. 
Farrell  and  others.  Judgment  for  defend- 
ants, and  plalntifi;  excepts  and  appeals.  No 
error. 

The  action  was  to  recover  damages  for 
physical  injuries  caused  by  the  alleged  negli- 
gence of  defendants  as  individual  members 
of  the  highway  commission  of  Lee  county,  In 
falling  to  r^air  a  certain  bridge  on  the  line 
of  Lee  and  Chatham  counties,  and  known  as 
the  Lockvllle  bridge,  and  by  reason  of  which 
plaintiff,  driving  a  wagon  over  same,  was 
caused  to  fall  with  his  team  some  16  feet, 
and  thereby  receive  serious  Injuries.  On  de- 
nial of  liability,  issues  were  submitted  to  the 
Jury  as  to  negligent  default  and  damages  In- 
cident thereto,  and  on  the  issue  as  to  neg- 
ligence   there   was    verdict    for   defendants. 

The  cause  was  before  the  court  on  a  for- 
mer appeal,  and  will  be  found  reported  in 
169  N.  C.  551,  86  S.  B.  670.      . 

Williams  &  Williams,  of  Sanford,  and 
Clarkson  &  Taliaferro,  of  (Charlotte,  for  ap- 
pellant Seawell  &  Mllllken  and  Hoyle  & 
Hoyle,  all  of  Sanford,  and  R.  H.  Hayes,  of 
Plttsboro,  for  appellees. 

HOKE,  J.  On  the  former  appeal,  the  cause 
was  presented  on  demurrer  of  defendants, 
and  it  was  thereby  admitted,  as  alleged  in 
the  complaint   that  defendants  were  mem- 
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bers  of  tbe  highway  commissioti  of  Lee  coun- 
ty; that  Lockville  bridge,  constituting  a  part 
of  tbe  public  highways  of  said  county,  was 
under  the  exclusive  care  and  control  of  said 
defendants ;  that  for  52  days  prior  to  tbe  oc- 
currence and  with  "means  and  resources" 
sufficient  to  repair  it,  they  bad  "negligently 
and  carelessly"  allowed  said  bridge  to  re- 
fbain  in  an  "unsafe  and  dangerous  condi- 
tion," by  reason  of  which  the  Injuries  com- 
plained of  were  received,  and,  further,  that 
fall  and  formal  notice  had  been  given  de- 
fendants of  tbe  condition  of  the  bridge,  at  a 
meeting  held  in  Sanford,  October  6, 1914,  pri- 
or to  the  injury  which  was  received  on  No- 
vember 17th  following.  It  will  be  noted  that 
these  averments,  admitted  to  be  true  by  tbe 
demurrer,  are  very  broad  and  inclusive  in 
their  terms,  and,  whUe  they  could  have  been 
construed  as  meaning  that  the  default  charg- 
ed against  defendants  was  in  the  perform- 
ance of  their  public  duties  as  highway  com- 
missioners and  for  tbe  public  benefit,  they 
also  permitted  the  inference  that  the  defend- 
ants, as  they  might  have  done  under  the  pro- 
visions of  the  act  controlling  in  the  matter 
(Laws  1011,  c.  586),  with  or  without  an  ar- 
rangement with  the  county  commissioners, 
bad  taken  personal  charge  of  tbe  upkeep  and 
repair  of  the  bridge,  and  were  dealing  with 
the  same  purely  as  administrative  officials, 
likening  their  duties  to  that  of  overseer  of 
public  roads,  who,  under  our  decisions,  may 
at  times  be  held  liable  for  negligent  default 
in  the  performance  of  their  duties.  Hatha- 
way v.  Hlnton,  46  N.  C.  243.  Under  admis- 
sions thus  capable  of  two  constructions  the 
court  did  not  consider' it  proper  to  make  fi- 
nal determination  of  tbe  rights  of  tbe  par- 
ties, but  overruled  the  demurrer  that  the  rel- 
evant facts  might  be  more  fully  and  definite- 
ly ascertained. 

[1]  This  opinion  baring  been  certified 
down,  a  trial  was  had  on  appropriate  Issues 
wherein  it  appeared  that  this  was  a  county 
line  bridge,  primarily  under  the  control  of 
tbe  county  commissioners  in  conjunction  with 
the  commissioners  of  the  adjoining  county 
(Revisal,  {  2696);  that  the  defendants  had 
not  undertaken  the  repair  or  upkeep  of  the 
bridge  as  a  physical  proposition,  either  uut 
der  an  arrangement  with  the  county  com- 
missioners or  In  the  exercise  of  any  author- 
ity claimed  by  themselves,  but  their  default, 
if  any  existed,  was  in  a  negligent  perform- 
ance of  the  duties  Imposed  upon  them  by 
statute,  as  a  governmental  board  having  gen- 
eral charge  and  supervision  of  the  highways 
of  the  county,  defendants'  evidence  tending 
strongly  to  show  that  the  roads  in  the  coun- 
ty where  they  lately  took  charge  were  in  bad 
condition ;  that  tbe  calls  upon  them  for  funds 
were  exacting  and  general  throughout  the 
county,  and  that,  while  they  received  notice 
of  the  condition  of  the  bridge,  they  then  had 
no  funds  available  for  its  proper  repair ;  that 
they  had  been  advised  by  a  competent  engi- 


neer that  tbe  approach  to  tbe  bridge  should 
be  of  steel,  and  with  this  In  view  they  bad 
endeavored  to  arrange  for  temporary  repairs 
by  a  reliable  and  competent  contractor,  bat 
the  bridge  had  fallen  in  before  it  could  be 
done.  Upon  this  evidence,  there  was  no  er- 
ror, to  plaintHTs  prejudice  certainly,  in  sub- 
mitting the  question  of  individual  liability  to 
tbe  deliberations  of  the  jury,  and  his  honor 
might  well  have  charged  the  jury  that  no 
such  liability  would  attach. 

[2]  It  is  held  in  this  state  that  public  offi- 
cers, in  tbe  performance  of  their  official  and 
governmental  duties  involving  the  exercise 
of  judgment  and  discretion,  may  not  be  held 
liable  as  individuals  for  breach  of  such  duty, 
unless  they  act  corruptly  and  of  malice. 
Templeton  v.  Beard,  Markham  et  al.,  159  N. 
C.  63,  74  S.  B.  735,  47  L.  R»  A.  (N.  8.)  1120; 
Baker  v.  State,  27  Ind.  485, 

[3, 4]  It  is  also   tbe  recognized  principle 
here  and  tbe  position  is  sustained  by   the 
great  weight  of  authority  elsewhere  that,  in 
case  of  duties  plainly  ministerial  in  charac- 
ter, the  individual  liability  of  sudi  officers, 
for  negligent  breach  of  duty,  should  not  at- 
tach where  tbe  duties  are  of  a  public  nature^ 
Imposed  entirely  for  the  public  benefit,  un- 
less the  statute  creating  the  office  or  Impos- 
ing tbe  duties  makes  provision  for  such  lia- 
bility, and  this  principle  was  approved  and 
applied  here  in  the  case  of  Hudson  t.  Mc- 
Arthnr,  152  N.  C.  445,  67  S.  B.  995,  28  L.  B. 
A.  (N.  S.)  115,  opinion  by  Associate  Justice 
Manning,  and  Is  in  accord  with  the  great 
weight  of  authority  In  other  jurisdictions. 
McCk>nnell  v.  Dewey,  6  N^.  385;  Bates  v. 
Horner,   65   Vt   471,   27   AtL   134.    reported 
with  full  note  by  the  editor  in  22  Ia  R.  A. 
824;   State  v.  Harris,  89  Ind.  363.  46  Am. 
Rep.  169.    The  full  application  of  this  prin- 
ciple is  apparently  modified  in  case  of  sub- 
ordinate officials  having  physical  charge  of 
public  work  and  where  a  negligent  breach  of 
duty  may  be  clearly  recognized  as  the  proxi- 
mate cause  of  an  Injury  to  a  claimant    In 
such  Instances,  though  at  times  tedmlcally 
officers,  thegr  can  scarcely' be  considered  as 
being  In  the  exercise  of  governmental  duUet 
at  all,  but  are  rather  administrative  agents, 
and  afe  held  for  breach  of  duty,  the  proxi- 
mate cause  of  the  injury,  whether  such  do- 
ties  are  incident  to  tbe  office  they  have  under- 
taken or  arise  by  virtue  of  a  contract  to 
perform  them.     Instances  of  this  modifica- 
tion appear  in  Hathaway  v.  Hlnton,  46  X. 
O.  243,  heretofore  cited,  where  a  road  over- 
seer was  held  liable  for  negligeot  failure  to 
repair  a  small  bridge  ou  tbe  public  highway, 
within  his  means,  by  reason  of  which  a  stage 
coach  and  horses,  traveling  the  highway,  bad 
been  injured,  and  Adslt  v.  Brady.  4  Hill.  63a 
40  Am.  Dec.  305,  where  tbe  superintendent 
of  a  canal,  charged  with  the  duty,  was  bdd 
liable  for  negligent  breach  of  such  duty  in 
falling  to  keep  the  canal  free  from  physical 
obstruction  likely  to  cause  the  Injury  whldi 
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resulted.  Robinson  t.  Chamberlain,  34  N.  T. 
389,  90  Am.  Dec.  713,  may  be  referred  to  the 
same  principle.  True,  a  broader  rule  of  In- 
dlvidnal  liability  Is  laid  down  In  that  case, 
but  the  element  of  liability,  by  reason  of  hav- 
ing talsen  physical  charge  of  a  canal,  part 
of  the  public  hlghwa}',  under  a  contract  to 
keep  the  same  in  prc^^er  repair,  was  also 
present.  The  modification  here  suggested  is 
approved  by  us  also  In  the  case  of  Kinsey 
▼.  Magistrates  of  Jones,  53  N.  C.  186,  where 
It  was  held  that  the  magistrates  of  a  county. 
In  the  exercise  of  their  duties  as  a  govern- 
mental board,  could  not  be  held  Individually 
liable  for  the  defective  condition  of  roads 
and  bridges,  and  Manly,  Judge,  delivering  the 
opinion,  said: 

"The  justices  cannot  be  held  responsible 
•  •  *  for  deficiencies  in  the  public  highways 
and  bridges.  They  are  chaii;ed  with  certain  da- 
ties  rconcerninirl  them,  but  when  these  are  per- 
formed their  office  ceases,  and  the  overseers  and 
contractors  are  responsible  to  the  country  and 
to  citizens." 

[S,  6]  Again,  It  Is  the  accepted  rule  that, 
when  a  public  officer,  though  exercising  gov- 
ernmental functions,  is  charged  with  an  Im- 
I)erative  and  plainly  ministerial  duty  for  th« 
benefit  of  an  Individual  or  when  the  public 
duty  Imposed  Involves  also  a  special  duty  to 
the  Indlvidnal,  he  may  be  held  personally  lia- 
ble to  such  individual  for  negligent  breach, 
causing  damage,  unless  the  legislation  appli- 
cable to  and  controlling  the  question  gives 
clear  Indication  that  no  such  liability  should 
attach.    Holt  v.  McLean,  75  N.  C.  347;  Gage 
V.  Springer,  211  lU.  200,  71  N.  E.  860,  103 
Am.  St.  Rep.  191;    Cooley  on  Torts  (3d  Ed.) 
p.  757.    It  has  been  said  that  this  rule  ap- 
plies more  generally  to  administrative  offi- 
cers who  receive  their  fees  from  individuals 
for  performing  the  services,  as  In  the  case 
of  sheriffs  in  the  execution  of  writs,  etc., 
but  this  payment  of  fees  is  not  all  the  test, 
and  as  a  matter  of  fact,  these  administrative 
officers  are  now  being  more  and  more  com- 
pensated by  salary;   the  fees  being  paid  into 
the  public  treasury.     The  application  of  the 
principle  depends   rather  on  the  nature  of 
the  duty  Imposed.    Is  it  a  duty  special  to  the 
Individual  or,  although  a  public  duty  In  some 
respects,  does  It  Involve  also  a  special  duty 
to  an  individual  and  which  has  l)een  breach- 
ed to  his  Injury?     In  such  case,  an  Individ- 
ual liability  will,  in  general,  attach  unless, 
as   stated,   the   legislation   applicable  other- 
wLse  provides.    To  this  rule  may  be  referred 
suits  by  Individual  claimants  where  a  clerk, 
required  to  Index  docketed  Judgments,  faUs 
In  his  duty  or  a  register  of  deeds  negligent- 
ly fails  to  properly  record  a  mortgage  and 
loss  Is  sustained.    Although  these  duties  are 
la  some  respects  public  In  their  nature,  they 
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Involve  also  a  duty  special  to  the  person  In- 
jured, and  in  such  case  individual  liability 
will  generally  attach. 

The  same  principle  was  also  present  In  the 
case  of  Amy  v.  Barkholder  et  al.,  78  U.  S. 
136,  20  L.  Ed.  101,  sometimes  cited  In  sup- 
port of  a  more  exacting  rule  of  liability. 
That  was  a  suit  by  a  creditor  against  the  su- 
pervisors of  a  county  In  Iowa  who  had  neg- 
lected or  failed  to  levy  a  tax  In  obedience 
to  a  mandamus  Issued  in  the  particular  case. 
Willie  the  language  of  the  opinion  would  cer- 
tainly uphold  a  much  more  extended  respon- 
sibility, the  breach  of  duty  was  one  special 
to  the  Individual  who  obtained  the  judgment, 
and  on  these  facts  the  claim  was  upheld. 
Recurring  to  the  position  that  In  these  cases 
individual  liability  of  officials  does  not  at- 
tach, where  the  legislation  applicable  other- 
wise provides,  an  Instance  appears  In  our  re- 
cent decision  of  Fore  v.  Felmster  et  al.,  171 
N.  C.  551,  88  S.  B.  977.  In  that  case  it  was 
held  that,  although  the  duty  Imposed  was  a 
ministerial  one,  and  primarily  for  the  benefit 
of  Individuals,  persons  furnishing  material 
for  a  public  building,  liability  did  not  at- 
tach to  the  individuals  composing  the  board 
of  county  commissioners,  for  the  reason  that 
the  duty  Imposed  was  In  terms  a  corporate 
duty,  and  the  l^slatlon  applicable  to  the 
subject  gave  clear  Indication  that  no  liabil- 
ity should  be  enforced  against  the  commis- 
sioners as  Individuals. 

[7]  It  may  be  well  to  note  that  we  speak 
throughout  of  the  action  of  public  officers 
within  the  course  and  scope  of  their  official 
duties,  and  have  In  no  way  considered  the 
effect  of  their  conduct  when  they  act  In  ex- 
cess of  authority  and  without  warrant  of 
law. 

Applying  these  principles  to  the  case  before 
us,  on  the  full  disclosure  of  the  facts,  the 
court  could  weU  have  charged  that  no  cause 
of  action  had  been  established.  While  there 
is  no  general  legislation  protecting  these  de- 
fendants from  personal  liability  as  In  the 
Fore  and  Felmster  Case,  the  testimony  all 
tends  to  show  that  said  defendants  had  not 
taken  any  physical  charge  of  the  repairing 
of  this  bridge  either  by  arrangement  with 
the  county  commissioners  or  otherwise,  but 
the  breach  of  duty,  if  any  existed,  was  In 
their  failure  to  perform  the  public  duties, 
involving  the  exercise  of  judgment  and  dis- 
cretion, and,  further,  that  these  duties  were 
of  a  public  nature  and  imposed  upon  them 
entirely  for  the  public  benefit. 

On  careful  consideration  of  the  record,  we 
find  no  error  to  plaintiff's  prejudice,  and  the 
Judgment  on  the  verdict  is  afElrmed. 

No  error. 


Digitized  by 


Google 


884 


91  SOUTHBASTBBN  BBPOBTEB 


(N,C. 


OTs  N.  a  w) 

UEm  r.  MOMTAOXTB  et  aL    (No.  258.) 

(Snpreme  Court  of  North  Oardina.    March  28, 
1917.) 

1.  Wnxs  4=9625  —  Detisb  or  Land  to  bk 
BquAixT  DrviDiD — CoNBTBUcnoN. 

A  devise  of  land  to  be  equally  divided  be- 
tween two  heirs  contemplates  an  eqnal  divi- 
sion according  to  value,  and  not  by  acreage. 

[Ed.  Note.— For  othet  cases,  see  Wills,  Oent 
mg.  U  1128-1139.] 

2.  PABTITIOR'    ^=39(1)— AOBKkinNT— nRKQTTAI. 

Pasttcior— AonoR  fob  Damaoes— Axlsqa- 

TION  AND   PbOOF. 

The  mother  of  cotenants  having  devised 
land  to  be  equally  divided  between  them,  and 
they  having  made  a  voluntanr  partition,  in  an 
action  by  one  for  damages  for  unequal  parti- 
tion, it  must  be  alleged  and  proved  that  the  land 
conveyed  to  him  is  not  equal  in  value  to  that 
conveyed  by  him^ 

[Ed.  Note.— For  other  cases,  see  Partitlcm, 
Cent  Dig.  {{  26-81.] 

Appeal  from  Superior  Coort,  Wake  Coun- 
ty;  Bond,  Judge. 

Action  by  Paul  H.  Iiee  against  Bettle  L. 
Montague  and  husband.  Judgment  for  de- 
foidanta,  and  plaintiff  appeals.    Affirmed. 

This  Is  an  action  to  recover  the  value  of  an 
alleged  shortage  of  81  acres  of  land  in  a  vol- 
untary partition  between  the  plaintlfF  and 
the  defendant  as  tenants  In  common,  tried  on 
the  following  agreed  statement  of  facts: 

The  mother  of  the  plaintiff  and  "the  feme 
defendant  owned  the  land  at  the  tlitie  of  her 
death.  She  devised  It  to  the  plaintiff  and 
the  feme  defendant  to  be  equally  divided  be- 
tween them.  In  1907,  December  18th,  the 
plaintiff  executed  a  deed  to  the  feme  defend- 
ant, and  the  feme  d^endant  and  her  hus- 
band executed  to  the  plaintiff  a  deed,  each 
deed  purported  to  sever  the  unity  of  posses- 
sion as  between  them,  as  tenants  in  common, 
and  to  convey  to  the  grantee  In  each  deed 
the  land  covered  by  the  boundaries  thereof. 
Those  deeds  were  promptly  probated  and  reg- 
istered. The  boundaries  of  the  tract  in  each 
deed  were  gotten  from  and  in  accordance 
with  survey  made  by  W.  P.  Massey,  who  was 
county  surveyor  of  Wake  county,  but  the 
land  Is  all  In  Johnston  county.  The  survey 
was  made  by  said  Hassey  by  reason  of  a 
verbal  agreement  between  the  plaintiff  and 
the  feme  defendant  and  her  husband  that  he 
should  survey  the  tract  of  land,  and  divide 
It  as  near  as  could  be  Into  two  parts  In  ac- 
cordance with  the  provisions  of  the  will  re- 
ferred to. 

There  was  no  dispute  as  to  the. boundaries 
of  the  tract  as  an  entirety.  The  surveyor 
made  his  survey,  made  his  map,  and  reported 
the  division  In  exact  accord  with  the  bound- 
aries afterwards  adopted  by  the  two  deeds. 
If  there  was  any  difference  in  the  quantity, 
the  feme  defendant  had  no  knowledge  there- 
of.   The  feme  defendant  furnished  no  data. 


and  had  nothing  to  do  with  the  survey,  nie 
old  deed  fbr  the  whole  tract  was  fumldied 
to  the  surveyor  by  the  plaintiff  and  the  male 
defendant  The  feme  defendant  had  nothing 
to  do  with  directing  any  part  of  the  sorrey, 
further  than  to  furnish  from  her  mother's 
old  papers  the  old  survey  above  referred  to. 

The  deed  from  the  defendant  to  the  plain- 
tiff contained  the  exact  boundaries  which 
both  parties  intended  at  the  time  It  was  writ- 
ten that  it  should  jontAln,  <inc  chti  deed  from 
the  plaintiff  to  the  feme  defendant  contained 
the  exact  boundaries  which  both  sides  In- 
tended it  should  contain  at  the  time  It  was 
written.  They  were  executed  and  respective- 
ly delivered  on  December  18,  1907.  Both 
deeds  concluded  the  description  as  follows: 
"Containing  517  acres  be  the  same  more  or 
less."  Neither  party  discovered  any  error. 
If  any  had  been  made,  and  made  no  com- 
plaint about  the  division  until  October,  1911. 
Each  party  was  given  right  to  draw,  and  did 
draw,  lots  for  the  shares  they  were  to  have. 

In  October,  1911,  the  plaintiff,  Paul  H.  Lee. 
sold  to  the  Balelgh  Beal  Estate  &  Trust  Com- 
pany the  land  which  had  been  conveyed  to 
him  by  deed  made  by  the  feme  defendant  In 
the  division  between  the  plaintiff  and  the 
defendant.  In  that  sale  the  plaintiff  sold  to 
the  said  company  the  land,  assuming  the 
acreage  to  be  as  stated  In  the  deed  which 
had  been  made  to  him  by  the  feme  defendant 
and  her  husband.  The  description  in  this 
deed  concluded:  "Containing  517  acres  be 
the  same  more  or  less." 

It  Is  admitted  that  hefore  this  suit  was 
started,  and  before  either  party  had  dis- 
covered any  error,  if  any  was  ever  made,  the 
feme  defendant  and  her  husband  had  sold 
the  land  conveyed  to  her  by  the  deed  from 
the  plaintiff  In  said  division. 

In  the  fan  of  1911  the  Raleigh  Beal  Es- 
tate &  Trust  Company  had  a  survey  made  of 
the  land  which  they  had  bought  from  the 
plaintiff,  and  upon  the  strength  of  that  sur- 
vey set  up  the  contention  that  the  land  which 
had  been  conveyed  to  Paul  H.  Lee  by  the  par- 
tition deed  contained  about  81  acres  less  than 
the  quantity  called  for  In  the  deed  to  said 
Lee  from  the  feme  defendant  and  her  hus- 
band, and  40.5  acres  less  than  an  equal  divi- 
sion of  the  entire  acreage  would  have  enti- 
tled him  to,  according  to  the  contention  of  the 
plaintiff,  and  further  that  they  had  paid  for 
81  acres  of  land  more  than  they  got,  and  that 
the  plaintiff,  Paul  H.  Lee,  from  whom  said 
company  had  bought  the  land,  should  refund 
to  them  the  acreage  value,  which  would 
amount  to  $1,534,  according  to  the  contention 
of  said  company,  between  said  Paul  H.  Lee 
and  said  Balelgh  Beal  Estate  &  Trust  Com- 
pany. The  feme  defendant  and  her  husband 
were  In  no  way  connected  with  the  sale  made 
by  Lee,  the  plaintiff,  to  the  Balrigh  Beal  Es- 
tate ft  Trust  Company.  Without  being  sued 
by  said  Balelgh  Beal  Estate  &  Trust  Com- 
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pony,  Bitd  accepting  the  survey  made  by  said 
company  as  being  correct,  the  plaintiff  re- 
funded  In  October,  1911,  to  said  Balelgh  Real 
Xistate  &  Trust  Company  the  amount  claimed 
by  them  as  represeDting  the  shortage  under 
the  contract  between  lee  and  said  -company. 

This  action  was  begun  by  the  Issuance  of  a 
summons  October  11,  1912.  At  the  time  of 
said  partition  the  defendant  was  and  has 
been  ever  since  a  feme  covert. 

After  having  refunded  the  alleged  short- 
age Claimed  to  said  company,  the  plaintiff 
had  some  talk  with  the  feme  defendant  In 
which  intimation  was  made  by  him  that 
there  should  be  a  readjustment  of  the  mat- 
ter. As  to  whether  »ny  actual  demand  on 
her  was  or  was  not  made  before  the  Issuing 
of  the  summons  is  disputed.  The  defendants 
ever  since  the  action  was  brought  have  de- 
nied liability.  It  is  contended  by  the  plain- 
tiff that  the  survey  made  by  Massey,  survey- 
or, did  not  divide  the  land  equally  according 
to  acreage.  It  is  contended  by  the  defendant 
that  it  was  divided  correctly  according  to 
acreage,  but  that  in  any  event,  whether  that 
be  true  or  not,  it  was  so  divided  as  that  the 
part  gotten  by  the  plaintiff  Lee  represented 
half  at  least,  If  not  more,  in  value.  The 
plaintiff  contends  that  that  part  allotted  to 
Lee  was  not  half  in  value  of  the  entire  tract 
at  the  time  of  the  division.  When  the  feme 
defendant  sold  her  land  the  deed  for  same 
was  promptly  registered.  The  defendant 
Bettie  L.  Montague  sold  the  land  set  apart  to 
her  by  the  division  before  she  had  ever  heard 
any  complaint  about  any  alleged  error.  In 
January,  190S,  the  feme  defendant  made  said 
sale. 

His  honor  held  that  the  plaintiff  was  not 
entitled  to  recover,  and  entered  judgment  ac- 
cordingly, and  the  plaintiff  excepted  and  ap- 
pealed. 

WiUiam  B.  Snow,  of  Raleigh,  for  appellant. 
James  H.  Pou,  of  Raleigh,  for  appellees. 

ALLEN,  J.  [1]  The  plaintiff  and  the  de- 
fendant were  tenants  in  common  of  the  land 
devised  to  them  by  their  mother,  and  equal- 
ity of  division  and  partition  could  only  be 
had  npon  the  basis  of  the  value  of  the  land, 
and  not  of  the  number  of  acres.  Revlsal,  5 
2491;  Sanderson  v.  Bigham,  40  S.  C.  501, 19 
S.  B.  71 ;   Howard  v.  Howard,  19  Conn.  317. 

[2]  It  follows,  therefore,  that  there  Is  no 
error  in  the  judgment  pronounced,  as  there 
is  neither  allegation  nor  proof  that  the  land 
conveyed  to  the  plaintiff  by  the  defendant  is 
not  eqnal  tn  value  to  the  land  conveyed  to 
the  defendant. 

The  authorities  relied  on  by  the  plaintiff 
are  not  pertinent  to  the  present  inquiry,  as 
they  are  cases  In  which  the  owner  of  the 
property  directed  a  division  to  be  made  by 
the  acreage,  and  not  by  value. 

Affirmed. 


an  N.  c.  US) 

DAB]>BN  T.  MAaDTHBWS.     (No.  228.) 

(Supreme  Court  of  North  Carolina.    March  21, 
.  1917.) 

1.  Wills  «=»476— Cowstbuction— Wnx  and 
Codicil. 

A  will  and  codicil  should  be  construed  as 
one  instrument. 

pEJd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  997.] 

2.  WlLlB  <S=9616(1)  —  CONBTBUCTION  —  lOFK 

Estate  with  Power  to  Sell. 
Under  a  will  devising  a  life  estate  and  a 
codicil  conferring  power  of  disposition,  the  devi- 
see takes  only  a  life  estate  with  power  to  sell, 
and  from  the  sale  proceeds  may  retain  only  the 
value  of  his  life  estate. 

[Ed.  Note.— E\>r  other  cases,  see  Wills,  Cent 
Dig.  H  1418^  1428-1430.] 

Appeal  from  Superior  Court,  Sampson 
County;    Lyon,  Judge. 

Controversy  submitted  without  an  action 
by  J.  T.  Darden  against  D.  E.  Matthewa 
From  an  adverse  Judgment,  plaintiff  appeals. 
Reversed. 

This  is  a  controversy  submitted  without 
action. 

Mary  J.  Darden,  who  was  the  owner  of  the 
land  in  controversy,  died,  without  issue,  leav- 
ing a  will,  which  has  been  duly  probated  and 
recorded,  the  material  parts  of  whl<^  are  as 
follows: 

"Second.  I  give  and  devise  and  bequeath  to 
my  beloved  husband,  J.  T.  Darden,  all  of  my 
real  and  personal  property,  of  every  kind  and 
description,  to  have,  possess  and  use  during  his 
natural  life,  and  upon  his  death,  all  of  said 
real  and  personal  property  shall  go  to  my  hus- 
band's brother,  J.  M.  Darden,  if  he  shall  then 
be  living,  and  upon  bis  death,  to  my  grandchild, 
Thomas  Carr  HoUingsworth,  in  fee  simple,  for- 
everj  and  if  my  husband,  J.  T.  Darden,  shall 
survive  his  brother,  J.  M.  Darden,  then  upon 
the  death  of  my  husband,  J.  T.  Darden,  all  of 
my  real  and  personal  property  of  every  descrip- 
tion, as  aforesaid,  shall  go  to  and  vest  in  my 
grandson,  Thomas  Carr  Hollingsworth;  and  It 
my  said  grandson,  Thomas  Carr  HoUings worth, 
shall  die  without  any  issue  of  his  body,  said 
lands  and  property  snail  go  to  and  vest  in  the 
children  of  Dr.  J.  H.  Darden,  namely,  Heniy 
Darden,  Jimmie  Darden,  and  Mary  Bell,  to  M 
divided  equally  between  them." 

After  the  execution  of  said  will,  she  added 
a  codlcU  thereto,  which  has  been  duly  pro 
bated  and  recorded  as  a  part  of  the  will,  in 
which  there  is  the  following  provision: 

"First  I  give  and  confer  npon  my  said  hn» 
band,  J.  T.  Darden,  full  power  and  authority  to 
sell  and  convey  any  part  of  the  foregoing  prop- 
erty, and  to  make  title  to  the  purchaser  after 
my  death." 

The  said  J.  T.  Darden  has  agreed  to  sell 
to  the  defendant  all  of  the  lands  and  prem- 
ises belonging  to  the  said  Margaret  J.  Dar- 
den, situate  In  Sampson  county,  and  set  6ut 
la  said  will,  for  the  sum  of  $5,^00,  and  the 
defendant  has  agreed  to  purchase  said  prem- 
ises and  pay  for  the  same,  at  the  price  abovr 
named,  provided  the  plaintiff  has  authority, 
under  said  will,  to  convey  to  nlm  a  good  antf 
indefeasible  title  to  said  lands. 


'or  otbar 
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Iq  accordance  with  the  contract  and  agree- 
ment referred  to,  the  plaintiff  has  made,  exe- 
cuted, and  tendered  to  the  defendant  a  deed 
to  said  lands  In  fee  simple,  with  full  cove- 
nants of  warranty  and  seisin,  and  has  de- 
manded of  the  defendant  the  purchase  price 
agreed  upon.  The  defendant  has  refused  to 
accept  said  deed,  or  to  pay  any  part  of  the 
purchase  price  agreed  upon,  until  said  title 
shall  have  been  passed  upon  by  the  courts; 
the  defendant  claiming  that  under  the  last 
will  and  testament  of  Margaret  J.  Darden, 
hereinbefore  referred  to,  the  plaintiff  Is  with- 
out power  to  convey  said  lands  to  him  In  fee 
simple,  as  he  has  attempted  to  do  In  the  deed 
above  referred  to.  Judgment  was  rendered 
against  the  plaintiff,  adjudging  that  he  has 
no  power  to  sell  and  convey  said  lands,  and 
he  excepted  and  appealed. 

Butler  &  Herring,  of  Clinton,  for  appellant 

ALLEN,  J.  [1,2]  A  codldl  Is  a  part  of  a 
win,  but  with  the  peculiar  function  annexed 
of  expressing  the  testator's  afterthought  or 
amended  intention.  It  should  be  construed 
with  the  will  Itself,  and  the  two  shonld  be 
dealt  with  as  one  Instrument  (Shouler,  Wills 
&  Ex.  vol.  1,  I  487 ;  Green  v.  Lane,  45  N.  C. 
113),  and,  when  so  considered,  the  land  In 
controversy  Is  devised  to  the  plaintiff  "dur- 
ing his  natural  life,"  with  "full  power  and 
authority  to  sell  and  convey"  It. 

Language,  annexed  to  a  life  estate,  much 
less  direct  and  explicit  than  that  contained 
In  the  codicil,  has  been  held  to  confer  a  gen- 
eral power  of  disposition.  In  Parks  v.  I(ob- 
Inson,  138  N.  G.  269,  50  S.  E.  649,  the  devise 
was  to  the  wife  during  her  natural  life  and 
"at  her  disposal";  in  Chewning  v.  Mason, 
158  N.  C.  580,  74  S.  B.  357,  39  L.  R.  A.  (N.  S.) 
805,  to  "Martha  Chewning,  during  her  natu- 
ral life,  and  then  to  dispose  of  as  she  sees 
proper";  in  Sattertbwalte  v.  Wilkinson,  91 
S.  E.  599,  at  this  term,  to  George  T.  Tyson 
in  fee  with  a  limitation  over  in  the  event  of 
his  death,  leaving  neither  wife  nor  children, 
but  should  he  live  to  be  21  "to  be  at  his  ovm 
disposal" ;  and  in  each  it  was  held  that  the 
first  taker  had  the  power  to  sell  and  convey 
in  fee. 

We  are  therefore  of  opinion  that  the  plain- 
tiff can  sell  and  convey  the  land  in  contro- 
versy In  fee  to  the  defendant,  but  it  does  not 
follow  that  he  owns  the  land  in  fee. 

The  court  said,  in  Patrick  v.  Morehead,  85 
N.  C.  65,  39  Am.  St.  Rep.  684: 

"It  has  been  settled  upon  unqoestlonable  au- 
thority that,  if  an  estate  be  given  by  will  to  a 
person  generally  with  a  power  of  disposition 
or  appointment,  it  carries  the  fee;  but  if  it  be 
Kiven  to  one  for  life  only,  and  there  is  annexed 
to  It  such  a  power,  it  does  not  enlarge  bis  es- 
tate, but  gives  him  only  an  estate  for  lite." 

And  this  was  approved  la  Chewning  v.  Ma- 
son, 158  N.  C.  580,  74  S.  E.  357,  39  U  R.  A. 
(N.  S.)  805 ;  Griffin  v.  Commander,  163  N.  C. 


232,  79  S.  E.  499;  Fellowea  7.  Dorfey,  163 
N.  a  311,  79  S.  E.  621. 

In  Chewning  v.  Mason,  supra,  the  distinc- 
tion between  property  and  the  power  to  dis- 
pose of  it,  and  the  effect  of  annexing  a  pow- 
er of  disposition  to  a  life  estate,  are  stated 
as  follows: 

"There  is  a  marked  distinction  between  prop- 
erty and  power.  The  estate  devised  to  Mrs. 
Chewning  is  property;  the  power  of  disposal,  a 
mere  authority  which  she  could  exercise  or  not, 
in  her  discretion.  She  had  a  general  ^ower  an- 
nexed to  the  life  estate,  which  she  derived  from 
the  testator  under  the  will.  If  she  had  exercised 
the  power  by  selling  the  land,  the  title  of  the 
purchasers  would  have  been  derived,  not  from 
her,  who  merely  executed  the  power,  bat  from 
the  testator  or  the  donor  of  the  power.  *!%« 
appointer  is  merely  an  instrument  the  appoin- 
tee is  in  by  the  original  deed.  The  appointee 
takes  in  the  same  manner  as  if  his  name  hod 
been  inserted  in  the  power,  or  as  if  the  power 
and  instrument  executing  the  power  had  l>eeo 
expressed  in  that  giving  the  power.  He  does 
not  take  from  the  donee,  as  his  assignee.  2 
Wash.  R.  P.  320;  1  Sngden  on  Powers,  242; 
2  Sugden  on  Powers,  22;  Doolittle  v.  Lewis,  7 
Johns.  Cb.  (N.  T.)  45  Til  Am.  Dec.  38»].  Is 
the  execution  of  a  power  there  is  no  contract 
lietween  the  donee  of  the  power  and  the  appoin- 
tee. The  donee  is  the  mere  instrument  by 
which  the  estate  is  passed  from  the  donor  to 
the  appointee,  and,  when  the  appointment  is 
made,  the  appointee  at  once  takes  the  estate 
from  the  donor  as  if  it  had  been  conveyed  di- 
rectly to  him.'  Norfleet  v.  Hawkins,  83  N.  C. 
392.  It  does  not  follow,  I>ecau8e  she  could  sell 
and  convey  the  land  under  the  power,  that  she 
thereby  became  the  owner  in  fee.  •  •  •  The 
doctrine  was  clearly  expressed  by  Chancellor 
Kent:  'If  an  estate  be  given  to  a  person  gen- 
erally or  indefinitely,  with  a  power  of  disposi- 
tion, it  carries  a  fee,  unless  the  testator  gives 
tu  the  first  taker  an  estate  for  life  only,  and  an- 
nexes to  it  a  power  of  disposition  of  the  rever- 
sion. In  that  case  the  express  limitation  for 
life  will  control  the  operation  of  the  power,  and 
prevent  it  from  enlarging  the  estate  to  a  fee.' 
4  Kent,  Com.  520:  Jackson  v.  Robins,  IS 
Johns.  (N.  Y.)  537." 

It  follows  therefore  that  the  plaintiff  owns 
a  life  estate  in  the  land  in  controversy  with 
the  power  to  sell  and  convey,  and  that 
when  he  sells  he  Is  only  entitled,  out  of  the 
proceeds,  to  what  belongs  to  htm,  the  value 
of  his  life  estate. 

Reversed. 


KEZIAH  et  aL  T.  MEDLIN. 


an  N.  C.  237) 
(Na  410.) 


(Supreme  Court  of  North  Carolina.    March  28, 
1917.) 

Wills  «=>608(3)— Devise  of  Reicairdeb  to 

Bodily  Heirs— Statute. 
Under  the  rule  in  Shelley's  Case,  a  devise  to 
seven  daughters  for  life  "at  the  deaths  of  the 
daughters,"'  to  their  "bodily  heirs,"  created 
an  estate  in  common  In  fee  tail,  which  by  Re- 
visul  1SX)5.  !  1578,  is  enlarged  into  a  fee  sim- 
ple, and  did  not,  by  the  words  "at  the  deaths," 
create  a  contingent  remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1374,  1378.] 

Appeal  from  Superior  Court,  Union  Coun- 
ty; Cline,  Judge. 
Controversy  without  action  between  Dora 
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C  Kezlah  and  another  and  Samnel  O. 
Medlln.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

T.  P.  Limerick,  of  Monroe,  for  appellant. 
Stack  ft  Parker,  of  McHiroe,  for  appellees. 

BROWN,  J.  The  facts  set  out  in  the  rec- 
ord ore  to  the  effect  that  plaintiffs  contracted 
to  sell  defendant  and  defendant  agreed  to 
buy  a  fee-simple  estate  in  the  land  devised 
to  them  by  the  will  of  their  father.  Defend- 
ant refused  to  comply  with  contract  on  the 
ground  that  feme  plaintiffs  did  not  have  and 
could  not  convey  a  fee-simple  interest  in  said 
shares  of  land.  The  only  point  involved  is 
whether  feme  plaintiffs  took  a  fee-simple  es- 
tate under  the  will  of  their  father. 

In  paragraph  1  of  said  will  a  tract  of  land 
Is  given  for  life  to  one  of  the  sons.  In  para- 
graph 2  another  tract  is  given  for  life  to  an- 
other son.  In  paragraph  3  the  remainder  of 
the  realty  Is  devised  to  the  seven  daughters, 
two  of  whom  are  the  feme  plaintifCs,  for 
life.    Paragraph  4  is  as  follows : 

"I  will  and  devise  that  all  land  bequeathed  in 
paragraphs  one,  two  and  three  (1,  2  and  3)  of 
this  my  last  will  and  testament  for  and  during 
the  natural  lives  of  the  parties  named  in  said 
paragraphs  one,  two  and  three  shall  at  the 
deaths  of  the  said  parties  named  in  said  para- 
graphs go  to  the  bodilj/  heirs  of  the  parties 
whose  names  are  given  in  said  paragraphs  one, 
two  and  three  above." 

His  honor  correctly  held  that  the  feme 
plaintiffs  took  an  estate  In  fee  under  the 
will.  In  paragraph  3  the  testator  devises 
his  lands  to  his  seven  daughters  for  life. 
The  feme  plaintiffs  are  two  of  his  seven 
daughters  mentioned  by  name  in  said  para- 
graph. 

The  next  paragraph  provides  that  at  the 
death  of  the  said  daughters,  who  are  named 
in  paragraph  3,  the  lands  go  to  their  bodily 
heirs,  thus  creating  an  estate  in  fee  tall, 
which  by  the  statute  is  enlarged  Into  a  fee 
simple.  Revlsal,  $  1578.  Sessoms  v.  Sessoms, 
144  N.  C.  121,  56  S.  E.  687,  Jones  v.  Rags- 
dale,  141  N.  C.  200,  53  S.  £X  842,  and 
Maynard  v.  Sears,  157  N.  C.  1,  72  S.  B.  609, 
are  directly  in  point. 

It  Is  immaterial  that  the  devise  is  to  the 
seven  daughters  for  life,  as  by  section  4  of 
the  will  the  limitation  over  is  to  their  bodily 
heirs,  thus  creating  a  tenancy  In  common  in 
fee  in  the  seven  daughters.  Upon  the  death 
of  any  one  of  the  daughters,  her  share,  al- 
though the  land  be  undivided,  would  descend 
to  her  heirs.  The  limitation  in  the  fourth 
clause  of  the  will  "at  the  deaths"  of  the  sev- 
eral daughters  does  not  create  a  contingent 
remainder. 

In  Perry  v.  Hackney,  142  N.  C.  369,  55  S. 
E.  289, 115  Am.  St.  Rep.  741,  9  Ann.  Cas.  24^ 
the  limitation  was  to  the  lawful  heirs  of  her 
body  (a  granddaughter)  after  her  death.  It 
was  held  that  the  rule  in  Shelley's  Case  ap- 


plied, and  that  the  granddaughter  took  an 
estate  in  fee. 

The  case  of  Richardson  v.  Ricbardscni,  152 
N.  C.  705,  68  S.  B.  217,  cited  in  brief  of  ap- 
pellant, is  not  in  point.  There  the  devise 
was  to  S.  for  life,  and  at  her  death  to  J.  for 
life,  and  at  his  death  to  his  children  if  he 
should  have  any  living,  and  if  he  should 
leave  no  children,  then  to  bis  brother;  and 
It  was  held  that  the  remainder  devised  to  J. 
was  a  contingent  remainder.  This  subject 
has  beei)  very  recently  considered  in  McSwaln 
V.  Washburn,  170  N.  O.  363,  87  8.  B.  97,  and 
the  rule  adhered  to  that  a  limitation  to  M. 
for  life  and  at  her  death  to  the  heirs  of  her 
body  vests  In  her  a  fee-simple  estate  under 
the  rule  in  Shelley's  Case. 

.Adlrmed. 

(ITS  N.  C.  236) 

ZIBLIN  V.  LONG.    (No.  304.) 

(Supreme  Court  of  North  Carolina.    Mardi  28, 
1917.) 

JuEY  «=»25(8)— Right  to  Jubt  TbiaI/— Ex- 
ception—Sufficiency. 
A  party  is  required  not  merely  to  point  out 
the  referee's  findings  of  fact  excepted  to,  but,  to 
preserve  his  right  to  a  trial  bv  jury,  must  for- 
mulate the  issues  raised  by  tne  pleadings  and 
present  them  with  his  demand  for  a  trial  by  jury 
of  such  issues,  whether  or  not  there  was  a  com- 
pulsory reference  excepted  to  when  made. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  SS  166-168.) 

Appeal  from  Superior  Court,  Pender  (boun- 
ty;   Connor,  Judge. 

Action  by  C.  H.  Ziblin  against  T.  H.  Long. 
From  a  Judgment  on  findings  of  referee  for 
plaintiff  after  compulsory  referenc«  on  ap- 
peal from  a  Judgment  of  the  clerk  of  the  su- 
perior court  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  action  was  began  before  the  derk  of 
the  superior  court  of  Pender  for  the  purpose 
of  establishing  a  disputed  boundary  line  in 
the  nature  of  processioning  proceedings.  The 
clerk  gave  Judgment  in  favor  of  the  plain- 
tiff, and  on  appeal  the  case  was  transferred 
to  the  civil  issue  docket,  where  a  compulsory 
reference  was  made,  to  which  order  both  the 
plaintiff  and  defendant  excepted,  and  de- 
manded a  Jury  trial  upon  the  issues  raised 
by  the  pleadings.  On  the  coming  In  of  the 
report  of  the  referee  at  a  subsequent  term 
there  were  four  findings  of  fact  and  four 
conclusions  of  law  by  the  referee,  all  adverse 
to  the  defendant,  who  excepted  to  each,  and 
also  demanded  a  Jury  trial  upon  each  finding 
of  fact  The  defendant  did  not,  however, 
eliminate  and  present  the  issues  of  fact 
which  he  desired  presented  to  the  jury. 

McClammy  &  Burgwln,  of  Wilmington,  for 
appellant  C.  K  McCullen,  of  Borgaw,  and 
C.  D.  Weeks,  of  Wilmington,  tor  appellee. 

CLARK,  C.  J.  This  appeal  presents  the 
single  question  whether  the  court  ruled  cor- 
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rectly  in  refusing  to  rabmlt  tlie  case  to  fhe 
Jury  xtpoa  defendant's  exception  to  the  re- 
port of  the  referee. 

This  case  Is  almost  Identical  on  this  point 
■grlth  Ogden  v.  Land  Co.,  149  N.  a  443,  59  S. 
B.  1027,  where  It  is  said: 

"As  each  exception  was  made,  the  defend- 
ants merely  stated  tiiat,  'aa  to  the  matters  and 
issues  embraced  in  said  findin«\  they  and  each  of 
them  demand  a  jury  trial.'  ^e  defendants  did 
not  specify  the  particolar  fact  controverted  up- 
on which  they  think  an  issue  should  be  submit- 
ted to  the  jury,  nor  do  they  formally  tender  an 
issue  upon  eadi  finding  of  fact  a^ainsf  them  to 
which  they  excepted." 

In  the  same  case  the  court  farther  said 
that  the  appellant  had  waived  the  right  to  a 
trial  by  Jury  "by  not  pointing  out  the  ques- 
tions or  issues  of  fact  they  raised  by  the 
exceptions,  and  presenting  such  Issues  as 
they  deem  necessary  to  cover  all  of  the  con- 
troverted facts,"  citing  Driller  Co.  v.  Worth, 
117  N.  0.  515,  23  S.  E.  427,  Which  is  the  lead- 
ing case  on  the  subject,  and  Simpson  v. 
Scronce,  152  N.  C.  594,  67  S.  E.  1060.  In  the 
present  case,  as  in  those,  there  was  a  compul- 
sory reference,  excepted  to  when  made,  but 
upon  the  coming  in  of  the  report  the  defend- 
ant merely  excepted  to  each  of  the  four  find- 
ings of  fact,  and  said:  "Therefore  the  de- 
fendant demands  a  jury  trial  of  the  said  find- 
ing of  fact."  It  was  held  In  Driller  C!o.  v. 
Worth,  supra,  which  has  been  often  cited 
since  (see  Annotated  Edition),  that  this  was 
Insufficient,  and  that  it  Is  a  "reasonable  re- 
quirement that  the  demand  for  a  Jury  trial 
should  be  deemed  waived  if  not  made  by 
specific  exception  and  limited  to  the  points 
upon  -nhich  there  has  been  a  Joinder  in  the 
pleadings" ;  that  is,  the  appellant  is  required 
not  merely  to  point  out  the  findings  of  fact 
of  the  referee  excepted  to  (which  merely  pre- 
sents such  findings  for  review  by  the  Judge 
and  npon  which  the  ruling  of  the  Judge  is 
final,  if  there  is  any  evidence),  bnt  the  party 
excepting  must  go  further,  in  order  to  pre- 
serve his  right  to  a  trial  by  Jury,  by  formu- 
lating the  issues  raised  by  the  pleadings  and 
presenting  them  with  his  demand  for  a  trial 
by  Jury  of  such  issues.  This  the  defendant 
did  not  do.  Even  when  there  is  no  compul- 
sory reference,  the  appellant  must  formulate 
and  tender  Issues. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


(173  N.  C.  189) 

VINSON,  JONteS  &  FINCH  r.  PUGH  et  ah 
(No.  224.) 

(Supreme  Court  of  North  Carolina.    March  21, 
1917.) 

1.  Fbauds,  Statuti  or  «=>117— TJndklivkhed 

Dked. 
A  deed  fully  describing  the  property,  reciting 
the  true  consideration  and  intrusted  to  vendor's ' 
agent  for  delivery  upon  receiving  the  considera- 
tion, complies  with  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  f  261.] 


2.  PBUfoiPAi.  AND  AoBNT  «s»124(7h-AoKirr's 
AuTHOBrrr— SAtx  of  Timbkb— ESxmrDiiie 
TiUB  or  Pathent— JuBT  Question. 

A  written  agreement  by  a  vendor's  agent 
to  deliver  a  deed  of  timber  upon  receiving  pay- 
ment within  30  days  with  conflicting  evidence  re- 
garding his  anthority  to  make  suui  agreement 
made  it  a  jury  question  whether  he  gave  an  un- 
authorized extension  of  time  for  payment. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  I  724.] 

3.  Loos  AND  LooaiNO  ®=>3(15)  —  Sale  or 
Standing  Timbeb— Payment— Ukauthosiz- 
ED  Extension  or  Tms. 

If  the  purchasers  of  timber  failed  to  pay  pni^ 
snant  to  contract,  relying  upon  an  unauthorized 
extension  of  time  by  the  vendor's  agent,  thdr 
failure  to  perform  would  prevent  any  recovery 
against  the  vendor  for  alleged  breach. 

[E<d.  Note. — ^For  other  cases,  see  Liogs  and 
Logging,  Cent  Dig.  1 12;  Contracts,  Cent.  Dig. 
if  890,  898.] 

4.  Pbincipal  and  Agent  €=>193  —  Aerrso 
rob  Both  Pabties— Jury  Question. 

In  purchaser's  action  for  breach  of  contract  to 
convey  timber,  evidence  that  the  vendor's  agent 
received  money  from  the  purchaser  for  his  serv- 
ices without  defendant  vendor's  knowledge  made 
a  jury  question  whether  such  agent  acted  for 
both  parties  without  vendor's  knowledge  or  oen- 
sent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  {f  721%-726.1 

5.  Pbincipai,  and  Aoent  «=3l57— Attthortty 
— CoNTEACTs— Acting  fob  Bote  Parties. 

Where  an  agent  without  Us  principal's  con- 
sent also  represents  the  adverse  party  his  con- 
tracts are  voidable  at  the  principal's  option, 
although  fraud  is  not  established. 

[E>d.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  688.] 

Appeal  from  Superior  Court,  Sampson 
County;    Whedbee,  Judge. 

Action  by  Vinson,  Jones  &  Finch  against 
James  H.  Pugh  and  another.  Judgment  for 
plaintiffs,  and  defendant  Pugh  appeals.  Be- 
versed,  and  new  trial  ordered. 

Civil  action  tried  npon  these  Issues: 

"(1)  What  amount,  if  anything,  is  the  plain- 
tiff entitled  to  recover  of  the  defendant  J.  Frank 
Wooten?  Answer:  SlOO  with  6  per  cent  inter- 
est from  July  15,  1914. 

"(2)  Did  the  defendant  J.  E.  Pugh  contract 
and  agree  to  sell  and  convey  to  the  plaintiff  the 
timber,  rights,  and  privileges  for  the  sum  of 
$6,000,  as  alleged  in  the  complaint,  upon  the 
lands  described  in  the  complaint?  Answer: 
les. 

"(3)  Did  the  defendant  J.  H.  Pugh  fail  and 
refuse  to  comply  with  his  said  contract  and 
agreement?    Answer:   Tes. 

"(4)  Did  the  plaintiff  comply  with  their  part 
of  said  agreement  and  tender  Uie  purchase  price 
in  accordance  with  said  agreement?  Answer: 
Yes. 

"(5)  What  damages,  if  any,  is  plalntilf  enti- 
tled to  recover  of  defendant  J.  H.  Pugh?  An- 
swer:   $2,000." 

The  defendant  Pugh  excepted  to  the  is- 
sues submitted  and  tendered  the  following: 

"(1)  Was  the  defendant  Wooten  the  duly  au- 
thorized agent  of  his  codefendant  Pugh,  to  make 
sale  of  the  timber  referred  to  in  the  complaint? 

"(2)  Was  it  agreed  at  the  time  of  the  execu- 
tion of  the  timber  deed  that  the  plaintiff  shonld 
have  30  days  in  which  to  pay  for  the  same? 

"(3)  Was  the  $250  referred  to  in  the   com- 
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plaint  paid  to  the  defendant  Wooten  without  the 
knowledge  or  consent  of  the  defendant  Pngh? 

"(^  Was  said  sam  of  $260  paid  to  the  defend- 
ant Wooten  b7  die  plaintiff  tor  his  services  in 
grocnring  the  execution  of  said  timber  deed  from 
is  uncle  and  codefendant,'  J.  H.  Pugh?" 
His  honor  refused  to  snbmit  either  of  said 
Issnes,  and  to  this  mllng  the  defendant  Pugh 
excepted.  In  apt  time  said  defendant  moved 
to  nonsnit,  which  motion  was  denied,  and 
defendant  excepted.  The  defendant  Pugh 
appealed  from  the  Judgment  rendered. 

A.  MdU  Graham,  of  CUnton,  for  appellant. 
Batler  &  Herring,  of  Clinton,  for  appellees. 

BROWN,  J.  TMs  acUon  is  brought  to 
recover  damages  for  breach  of  contract  in 
the  sale  of  timber.  The  plaintiffs  allege 
that  defendant  Pugh  contracted  to  sell  and 
convey  to  them  the  standing  timber  on  cer- 
tain lands  near  the  town  of  Clinton  owned 
by  defendant  for  the-  sum  of  |6,000;  that 
plaintiffs  complied  with  the  contract  on  tbeir 
part,  but  defendant  wrongfully  refused  to 
perform  the  contract  on  his  part,  to  plaintiff's 
damage  $10,000. 

The  defendant  denies  that  he  entered  into 
a  vaUd  contract  to  convey  the  timber  to  plain- 
tiffs, and  pleads  the  statute  of  frauds.  The 
defendant  further  avers: 

That  he  intrusted  the  sale  of  the  timber  to  his 
nephew,  J.  Frank  Wooten,  the  codefendant,  who 
agreed  to  negotiate  the  sale  of  it  at  the  best  ob- 
tainable price;  that  "this  defendant  bad  fall 
faith  and  confidence  in  the  integrity  of  his  said 
nephew,  and  thereupon  directed  the  said  J. 
Frank  Wooten  to  seek  a  purchaser  for  said  tim- 
ber, and  to  submit  to  this  defendant  a  reason- 
able price  for  the  same;  that  the  plaintiffs,  hav- 
ing been  advised  that  this  defendant  was  will- 
ing to  sell  his  timber,  and  being  also  aware  of 
the  fact  that  the  said  J.  Frank  Wooten  was  the 
nephew  of  this  defendant,  and  that  this  defend- 
ant had  confidence  in  him,  approached  the  said 
Wooten,  and  made  a  proposition  to  him,  under 
the  terms  of  which  the  said  Wooten,  for  a  valu- 
able consideration,  obligated  to  secure  the  sig- 
nature of  this  defendant  to  a  deed  conveying  said 
timber  to  the  plaintiffs;  that  this  defendant  had 
no  knowledge  whatever  concerning  the  covinous 
and  fraudulent  contract  made  and  entered  into 
between  the  plaintiffs  and  the  said  J.  Frank 
Wooten,  and,  notwithstanding  this  fact,  and 
notwithstanding  the  fact  that  the  plaintiffs  Imew 
that  said  timber  was  worth  more  than  $6,000, 
and  notwithstanding  the  fact  that  both  the  plain- 
tiffs and  the  said  J.  Frank  Wooten  knew  that 
there  were  other  parties  in  and  around  the 
town  of  Clinton  who  would  have  willingly  paid 
more  than  $6,000  for  said  timber,  the  said  J. 
Frank  Wooten,  acting  as  the  secret  agent  and 
attorney  of  the  plaintiffs,  falsely  and  fraudnlent- 
ly  represented  to  this  defendant  that  he  had  sold 
said  timber  to  the  plaintiffs  for  its  full  value, 
and  at  the  highest  figure  that  the  market  would 
afford." 

Tbe  defendant  farther  avers  that,  relying 
upon  his  said  agent,  be  executed  tbe  deed  and 
delivered  same  to  htm  with  instructions  to 
deliver  it  at  once  upon  payment  in  cash  of  the 
$6,000  purchase  price.  Defendant  denies  that 
be  gave  hl»  said  agent  any  authority  to  take 
tbe  deed  with  him  to  Jacksonville  or  to  ex- 
tend time  of  payment  of  the  purchase  money. 

[1]  It  la  contended  that  there  la  no  valid 


Undlng  contract  for  the  sale  of  the  timber 
evidenced  by  any  memorandum  In  writing 
signed  by  tbe  def»idant  that  will  take  the 
transaction  out  of  the  protection  of  tbe  stat- 
ute of  franda. 

It  Is  admitted  tbat  a  deed  was  duly  execut- 
ed by  defendant  and  deposited  with  the  co- 
defendant,  Wooten,  with  Instructions  to  de- 
liver it  according  to  agreement  with  plaintiffs 
uix>n  payment  of  the  purchase  money.  This 
deed  recited  tbe  true  consideration  and  con- 
tained a  full  description  of  tlie  land  upon 
which  the  timber  stood,  and  In  aU  respects  ■ 
contained  the  contract  of  the  parties  as  orig- 
inally made. 

It  has  been  held  that.  If  a  person  who  baa 
made  a  parol  agreement  to  sell  land  sign  a 
deed  therefor  to  the  vendee,  and  deliver  It  In 
escrow,  if  the  instrument  contain  the  terms 
of  the  parol  agreement  substantially,  Inclnd- 
Ing  a  recital  of  the  consideration.  It  Is  a  suf- 
ficient compliance  with  the  statute  of  frauds. 

Browne,  In  bis  work  on  the  Statute  of 
Frauds,  says  that  this  Is  opposed  by  the 
great  weight  of  authority  (page  483,  §  354B), 
and  to  same  effect  are  the  notes  to  Halsell  v. 
Benfrow,  60  L.  B!d.  1032.  It  Is  admitted, 
however,  that  there  Is  a  sharp  conflict  be- 
tween the  authorities  upon  tbe  question. 

But  this  conrt  has  decided,  along  wltb 
other  courts  of  respectability,  that  the  un- 
delivered deed  under  such  circumstances  will 
satisfy  the  statute.  In  Magee  v.  Blanken- 
ship  there  was  a  definite  contract  for  an  ex- 
change of  lands  between  the  parties,  and  an 
undelivered  deed  was  allowed  as  written 
evidence  satisfying  the  requirements  of  the 
statute.  95  N.  C.  563,  citing  Blacknall  v. 
Parish,  69  N.  C.  70,  78  Am.  Dea  230.  Refer- 
ring to  this  question  in  Flowe  v.  Hartwlck, 
167  N.  C.  452,  83  S.  B.  843,  Mr.  Justice  Hoke 
says: 

"While  this  has  been  said  to  be  against  the 
great  weight  of  authority,  •  »  •  our  own 
court,  in  Magee  v.  Blankenship,  •  •  • 
seems  to  have  approved  the  position." 

The  learned  Judge  of  the  superior  court 
properly  followed  the  decisions  of  this  court 
and  denied  the  motion  to  nonsuit. 

[2, 3]  It  is  contended  that  the  plaintiffs 
faUed  to  pay  cash  for  the  timber,  as  they  had 
contracted  to  do,  and  therefore  failed  to  per- 
form the  contract  upon  their  part  The 
plaintiffs  contend  that  the  time  for  payment 
of  tbe  purchase  money  was  extended  and  of- 
fer In  evidence  the  following  paper  writing: 

"I,  J.  F.  Wooten,  having  in  my  possession  a 
certain  timber  deed  executed  by  James  H.  Pugh 
to  Vinson,  Jones  &  Finch,  left  with  me  by  said 
Jame^  H.  Pugh,  as  his  agent,  do  hereby  agree 
to  deliver  said  deed  to  said  grantee  at  any  time 
within  thirty  days  from  date  hereof,  upon  their 
payment  to  me  of  the  full  sum  of  $-— — ,  the 
purchase  price  agreed  upon  for  said  timber. 

"This  July  11,  1914.  J.  F.  Wooten. 

"Attest:  Henry  A.  Grady." 

Tbe  evidence  is  conflicting  upon  this  alle- 
gation, and  It  was  for  the  purpose  of  finding 
the  fact  that  Issues  were  tendered  by  defend- 
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ant.  We  think  the  court  sbonM  have  sub- 
mitted the  issues,  or  some  other  suitable  is- 
sues, so  that  the  controverted  fiict  might  be 
determined. 

If  the  jury  should  find  that  the  terms  of 
sale  were  cash,  and  that  the  defendant  Woot- 
en  had  no  authority  to  change  the  terms  and 
extend  time  for  payment,  then  the  plaintiffs 
did  not  perform  the  contract  on  their  part 
and  cannot  recover. 

[4]  It  is  contended  that  the  defendant 
Wooten  was  acting  In  bad  faith  towards  his 
•  codefendant,  and  that,  while  acting  as  his 
agent,  without  his  knowledge  or  consent,  re- 
ceived $250  from  plalntifFs  for  his  services 
in  negotiating  the  salie  of  the  timber.  The 
third  and  fourth  issues  tendered  by  defend- 
ant present  this  question  for  the  determina- 
tion of  the  jury,  and  should  have  been  sub- 
mitted. These  Issues  are  distinctly  raised  by 
the  pleadings,  and  there  is  evidence  sulficleut 
to  require  the  submission  of  the  matter  to 
the  jury. 

There  is  evidence  ttiat  Wooten  was  the 
agent  of  defendant  Pugb  in  making  the  sale ; 
that  he  had  agreed  to  secure  the  best  obtain- 
able price;  that  there  were  others  beside 
plaintiffs  in  and  near  Clinton  who  were  will- 
ing to  buy  the  timber  at  a  much  larger  price; 
that  the  timber  was  sold  shortly  thereafter 
for  $8,000,  and,  according  to  plaintiffs'  pres- 
ent contention,  was  worth  much  more.  There 
is  evidence  that  Wooten  demanded  of  plain- 
tiff $500  for  his  service  in  the  matter  and  re- 
ceived $260.  It  is  in  evidence  that  defend- 
ant Pugh  knew  nothing  whatever  of  this,  and 
that  he  relied  entirely  on  the  Judgment  and 
fidelity  of  Wooten  in  negotiating  the  sale  of 
the  timber.  It  is  contended  that  this  $250 
was  allowed  as  the  expenses  of  inspecting  the 
timber  by  a  timber  inspector.  There  is  no 
evidence  that  the  timber  inspector  received 
$250  or  any  other  sum  from  Wooten  for  his 
servlceSL 

[S]  It  is  well  settlied  that  an  agent  may, 
with  thdr  full  knowledge  and  consent,  repre- 
sent both  parties  to  a  contract,  and  his  con- 
tracts under  these  circumstances  bind  each 
vkithin  the  scope  of  bis  authority,  but  where 
tlK  agent,  without  the  full  knowledge  and 
consent  of  bis  principal,  represents  the  ad- 
verse party  in  the  transaction,  his  c<«tracts 
relating  thereto  are  voidable  at  the  option  of 
the  principal.  But  an  agent  cannot  serve  the 
opposing  party  without  tbe  knowledge  and 
consent  of  his  principal,  though  he  acts  in 
good  faith  and  no  harm  results  to  the  prin- 
cipal. 2  Corp.  Jur.  838,  f  520;  Truslow  v. 
Bridge  Co.,  61  W.  Va.  628,  57  S.  E.  61 ;  Win- 
ter V.  Carey,  127  Mo.  App.  601,  106  S.  W. 
539.  It  is  not  necessary  that  either  princi- 
pal should  show  injury  to  himself.  With- 
out showing  such  injury,  he  may  avoid  a 
contract  made  by  a  dual  agent  without  his 
knowledge  of  such  dual  agency.  Guthrie  t. 
Chair  Co.,  71  W.  Va.  383,  76  S.  B.  795. 


TlK  payment  of  a  secret  commission  or  fee 
to  an  agent  of  another  Intrusted  with  the  ex- 
ecution of  a  contract  entitles  the  principal 
to  avoid  it  2  Corp.  Jur.  830,  and  notes. 
This  rule  Is  founded 'in  sound  public  policy, 
and  in  referring  to  It  it  is  said  In  WlntM'  ▼. 
Carey,  supra: 

"The  law  recognizes  that  in  general  bnman 
nature  is  too  weak  to  assume  ^ithful  service 
for  an  agent  serving  opposing  parties  without 
their  knowledge  and  consent  and  has  absolutely 
forbidden  such  dual  position,  and,  if  taken,  the 
agent  is  denied  any  redress.  Good  faith  on  the 
agent's  part  and  lack  of  barm  to  his  principal 
will  not  prevent  an  'application  of  the  rule  for 
it  is  founded  on  public  policy,  and  ia  preventa- 
tive rather  than  remedial." 

In  Ferguson  v.  Gooch,  94  Va.  1,  26  S.  £. 
397,  40  L.  R.  A.  234,  It  is  held  that: 

"A  man  cannot  be  the  agent  of  both  the  buyer 
and  seller  in  the  same  transaction  without  the 
intelligent  consent  of  both  parties.  •  •  • 
All  such  transactions  are  voidable,  and  may  be 
repudiated  by  the  principal  without  proof  of  in- 
jury on  his  part." 

In  Donovan  v.  Campion,  85  Fed.  73,  29  C. 
C.  A.  33,  Judge  Sanborn  well  says : 

"It  is  too  well  settled  to  admit  of  discussion 
that  no  sole  where  any  substantial  advanta;;e 
has  been  taken  can  be  sustained  when  he  who 
actively  promoted  it  acted  as  the  ostensible  aicent 
for  the  vendor,  when  he  was  in  reality  the  secret 
agent  of  the  purchaser.  It  inaugurates  so  dan- 
gerous a  conflict  between  duty  and  self-intereat 
to  allow  the  agent  of  a  vendor  to  become  inter- 
ested as  the  purchaser,  or  tbe  agent  of  a  pur- 
chaser, in  the  subject-matter  of  his  agency,  that 
the  law  wisely  and  peremptorily  prohibits  it." 

It  is  not  necessary  to  establish  fraud  upon 
the  part  of  the  agent.  The  rule  of  law  is  a 
preventative  remedy,  and  intended  to  prevent 
the  possibility  of  fraud.  It  is  not  so  much 
that  fraud  has  boen  committed  as  that  it 
might  be  committed  that  the  law  frowns  up- 
on dual  agencies. 

New  trial. 

an  N.  c.  229) 

INTERNATIONAL  HARVESTER  CO.  t. 
CARTER.    (No.  284.) 

(Supreme  Court  of  North  Carolina.    March  28, 
1917.) 

Pbincipai,  and  Agent  ®=>156— Agent's  Au- 
THoBiTY — Sau»— Representations. 
Where  an  engine  was  sold  by  contract  pro- 
viding that  no  agent  had  the  power  to  change 
the  terms  and  that  there  were  no  representa- 
tions other  than  those  in  contract,  and  the  buy* 
er,  who  would  read  and  write,  voluntarily  sign- 
ed the  same  without  fraudulent  inducement  and 
with  full  opportunity  to  read,  and  after  receiv- 
ing the  engine  admitted  satisfaction  in  writing, 
he  cannot  avoid  payment  of  purchase  monej  on 
the  ground  that  seller's  agent  made  false  rep- 
resentations as  to  stump-pulling  power  of  en- 
gine. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  683-587.] 

Appeal  from  Superior  Court,  Cumberland 
County;    Winston,  Judge. 

Action  by  the  International  Harvester 
Ck>mpany  against  Daniel  Carter.  Judgment 
for  defendant,  and  plaintiff  appeals.    Error. 
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Cook  &  Cook  and  Sinclair,  Dye  &  Ray,  an 
of  Fayettevllle,  and  Ifclntyre,  Lawrence  & 
Proctor  and  McLean,  Varser  &  McLean,  all 
of  Lumberton,  for  appellant  Robinson  ft 
Lyon,  Gates  &  Herring,  John  O.  Shaw,  and 
y.  G.  Ballard,  all  of  Fayetteville,  for  ap- 
pellee. 

CLARK,  O.  J.  This  Is  an  action  on  certain 
notes  for  the  balance  due  on  an  engine  pur- 
chased by  the  defendant.  The  only  defense 
involved  Is  that  of  fraud  alleged  by  defend- 
ant to  have  been  practiced  on  him  by  plain- 
tiff's agent,  who  sold  defendant  the  engine, 
upon  the  written ,  contract  signed  by  the 
defendant,  set  out  in  the  record.  This  con- 
tract describes  the  engine,  with  a  stipulation 
against  the  order  being  countermanded,  and 
providing  that  no  agent  had  the  power  to 
change  the  contract  or  warranty,  and  pro- 
viding for  notice  to  be  given  if  the  engine 
should  f&U  to  work  well,  and  that  a  man 
should  then  be  sent  by  plaintiff,  and  that, 
if  such  agent  could  not  make  it  work  satis- 
factorily, then  the  purchaser  should  immedi- 
ately return  the  engine,  and  the  price  paid 
should  be  Immediately  refunded.  The  answer 
does  not  allege  that  there  was  any  fraud 
practiced  by  the  defendant  in  inducing  him 
to  sign  the  contract  and  notes,  but  alleges 
oral  misrepresentation  by  the  agent  as  to 
the  capacity  of  the  engine  to  pull  stumps. 
The  defendant  made  no  contention  on  the 
trial  that  he  had  complied  with  the  require- 
ment in  the  contract  by  giving  notice  of  the 
defect,  or  that  the  plaintiff  had  failed  to 
send  a  man  in  consequence  of  such  notice 
to  remedy  the  defect. 

The  plaintiff  excepted  to  the  following 
charge: 

"The  plaintiff  contends  that  the  contract  up- 
on its  face,  signed  by  the  defendant,  shows  that 
no  such  representations  (as  to  stump  pulling) 
as  claimed  by  defendant  were  made.  That 
would  be  true,  and  you  would  be  bound  by  that 
if  this  suit  was  upon  the  warranty,  but  as  it  is 
not  a  suit  upon  the  warranty,  but  is  a  suit 
upon  the  fraud,  if  any  was  committed,  then  the 
plaintiff  gets  no  benefit  from  anything  that  ap- 
pears upon  the  face  of  the  contract  so  far  as 
the  representations  were  concerned.  It  is  not 
a  suit  upon  the  warranty,  but  suit  based  upon 
alleged  fraud." 

This  was  erroneous;  for  it  eliminated  the 
effect  of  the  recital  in  the  contract,  which 
tlie  defendant  admits  he  signed,  to  the  effect 
tliat  no  other  representations  than  those  con- 
tained in  the  contract  were  made,  and  that 
the  agent  had  no  authority  to  make  other 
representations  and  allowed  the  Jury  to  set 
aside  the  slip  signed  by  Carter  admitting  his 
satisfaction  with  the  engine. 

The  defendant  could  read  and  write  and 


was  a  man  of  Intelligence,  and  thert  to  no 
evidence  that  there  was  fraud  and  misrepre- 
sentations In  procuring  his  signature  to  the 
contract  or  the  satisfaction  slip  signed  by 
him  on  wliich  he  noted  In  his  own  hand- 
writing the  words  "except  as  to  extension 
rims."  Under  snch  circumstances  the  pur- 
chaser, who  has  had  full  opportunity  to  read 
a  written  contract  of  purchase  voluntarily 
signed  by  him  without  fraudulent  induce- 
ment or  device,  cannot  show  that  the  ven- 
dor's agent  by  parol  warranted  the  machine, 
or  that  it  was  not  a  secondhand  machine, 
when,  as  in  this  case,  it  appears  on  the  face 
of  the  contract  that  the  parties  understood 
that  this  was  a  secondhand  machine,  and 
that  the  agent  was  without  authority  to  vary 
the  written  terms  of  the  contract  Machine 
Co.  V.  McClamrock,  152  N.  C.  405,  67  S.  B. 
991,  which  is  on  all  fours  as  to  the  facts 
with  this  case. 

In  Machine  Co.  v.  Feezer,  152  N.  C.  516, 
67  S.  E.  1004,  where  the  answer  alleged 
fraud  and  misrepresentation  by  the  vendor 
In  making  the  contract  of  sale  by  fblse  rep- 
resentations as  to  the  weight  and  capacity 
of  the  machinery,  the  quality  of  work  it 
would  do,  the  amount  of  power  it  would  re- 
qnlre  to  properly  run  it,  that  these  represen- 
tations were  falsely  and  fraudulently  made, 
it  was  held  proper  to  submit  to  the  Jury  the 
question  of  fraud  in  the  factum  to  set  aside 
the  written  contract,  but  that  is  not  the  case 
here.  The  court  erred  in  permitting  the 
Jury  to  consider  as  evidence  of  fraud  the 
contention  of  the  defendant  that  there  were 
misrepresentations  made  by  the  agent  as  to 
the  capacity  of  the  engine  for  pulling  stumps 
when  there  was  no  evidence  of  fraud  in  pro- 
curing the  contract  to  be  signed,  in  which 
contract  there  was  an  express  stipulation 
that  no  agent  had  power  to  make  any  chang- 
es In  the  contract  or  warranty  and  requiring 
notice  to  be  given  if  the  engine  should  not 
come  up  to  the  terms  of  the  contract,  and 
such  notice  was  not  given,  and  opportnnity 
not  furnished  to  the  vendor  to  examine  into 
and  correct  the  alleged  defect  if  such  there 
was. 

The  charge  was  a  misconception  of  the 
scope  of  this  defense,  which  does  not  rest 
upon  fraud  or  misrepresentation  in  procur- 
ing the  execution  of  the  contract,  but  upon 
an  alleged  misrepresentation  by  the  vendor's 
agent  outside  the  contract,  which  contract 
was  voluntarily  signed  by  an  intelligent  man 
without  any  fraud  in  its  procurem«kt,  and 
which  upon  its  face  stipulated  against  lia- 
bility for  any  implied  warranty  or  change  of 
the  stipulations  in  the  contract 

Error. 
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ALSTON  etiLT.SAVAOBetaL    (Na  261.) 

(Supreme  Conit  of  North  Oarolina.    March  28, 
1917.) 

1.  Specifio  Pebfobuanoe  9=3120— Btidbkce 
— Adkisbibujtt. 

In  action  by  vendee  under  a  contract  by  the 
life  tenant  to  convey  the  land,  evidence  of  a  snb- 
sequent  contract  of  the  life  tenant  to  convey 
to  another,  recorded  prior  to  recording  plaintiff's 
instrument,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Di«.  H  384-386.} 

2.  Specific    Pekfobuarce   <Ss>29(2)  —  Con- 
tracts ENFOBOEABLB— DEFINITEimSS. 

A  contract  to  give  a  warranty  deed  to  "a 
certain  tract  of  land  in  Louisburg  township  now 
being  advertised  for  sale"  is  not  too  indefinite 
for  enforcement  where  the  evidence  shows  that 
bat  one  paper  was  published  in  the  county,  and 
that  it  carried  an  advertisement  for  the  sale 
of  spedfle  lands,  and  that  such  lands  were  the 
only  ones  then  advertised,  since  parol  testimony 
was  then  admissible  to  identify  the  land.     ' 

[Ed.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {§  71-73,  75-82.J 

3.  Specific  Pebfobmance  4=»13— Dbixnses — 
Pbiob  Reoistebed  Contbact. 

Specific  performance  of  a  contract  to  con- 
vey land   will  not  be  decreed,  where  there  is 
outstanding  a  prior  recorded  contract  to  convey. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  SS  30-32.] 

Appeal  from  Superior  Court,  Franklin 
Connty;  Bond.  Judge. 

Action  by  Walter  M.  Alston,  administrator 
of  Ellis  Alston,  deceased,  and  others  against 
John  A.  Savage  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    No  error. 

This  is  an  action  by  the  heirs  at  law  and 
the  administrator  of  EUls  Alston  under  a 
contract  to  convey  a  certain  tract  of  land 
dated  April  1,  1909,  at  the  price  of  $1,250, 
of  which  $190  was  paid  In  cash.  The  con- 
tract was  in  writing,  and  signed  by  John  A. 
Savage,  and  by  him  for  "son  John,  Jr."  The 
codefendant  Brown  claims  under  a  contract 
to  convey  December  6,  1912,  signed  by  John 
A.  Savage  and  a  deed  In  usual  form  by  John 
A.  Savage,  Jr.  The  title  to  the  land  was  In 
John  A.  Savage,  Sr.,  for  life,  with  remainder 
to  John  A.  Savage,  Jr.,  and  F.  L.  Savage. 
At  the  time  of  the  execution  of  the  contract 
to  Ellis  Alston  he  paid  $190  on  the  purchase 
money  and  entered  into  possession,  listing 
and  paying  taxes,  which  possession  contin- 
ued up  to  the  bringing  of  this  action.  It  is 
admitted  that  the  $190  was  received  by  John 
A.  Savage  and  deposited  by  him  In  bank  to 
the  credit  of  John  A.  Savage,  Jr.,  but  there 
Is  no  evidence  that  the  latter  had  drawn  It 
out  or  accepted  It  or  knew  of  it.  The  Jury 
found  upon  Issues  submitted  that  John  A. 
Savage,  Jr.,  did  not  execute  the  contract 
with  Bills  Alston,  and  that  John  A.  Savage. 
Sr.,  had  no  authority  as  agent  to  execute  said 
contract  for  his  son,  John  A.  Savage,  Jr.,  and 
that  the  latter  has  not  ratified  the  same,  and 
that  the  contract  of  December  6,  1912,  be- 


tween John  A.  Savage,  Sr.,  and  Shdly  Browb 
was  made  for  value  and  In  good  fatth,  and 
was  registered  prior  to  the  contract  with  El- 
lis Alston ;  that  the  plaintiffs  cannot  recover 
from  John  A.  Savage,  Jr.,  any  damage  for 
failure  to  convey  the  land  described  in  the 
complaint,  and  that  they  are  entitled  to  re- 
cover from  John  A.  Savage,  Sr.,  as  damages 
for  failure  to  convey  25  cents,  and  that  the 
plaintiffs  are  not  entitled  to  a  deed  from 
John  A.  Savage,  Jr.,  John  A.  Savage,  Sr.,  and 
Shelly  T.  Brown  upon  payment  of  tlie  bal- 
lance  of  the  purchase  money.  The  above 
findings  were  based  upon  oouvetent  evideDce. 
Appeal  by  plaintUC. 

White  &  Malone,  of  Loulsbuig,  for  appel- 
lants. W.  M.  Person,  of  Louisburg,  for  ap- 
pellees Savage.  W.  H.  Tarborough,  Jr.,  and 
Ben  T.  Holden,  both  of  Louisburg,  for  appel- 
lee Brown. 

CLARE,  C.  J.  [1]  As  to  the  first  seven 
exceptions  to  the  admissicHi  In  evidence  of 
the  contract  of  Savage  to  Brown  of  Decem- 
ber 6,  1912,  they  cannot  be  sustained. 

It  Is  conceded  that  the  plaintiffs  are  en- 
titled to  the  life  Interest  of  John  A.  Savage, 
Sr.,  unless  the  defendant  Brown  acquired 
that  Interest  through  the  ag^reement  made 
between  Savage,  Sr.,  and  Brown  of  December 
5,  1912,  recorded  December  18,  1912.  The 
agreement  of  John  A.  Savage,  Sr.,  to  Ellis 
Alston  was  registered  two  days  later,  De- 
cember 20,  1912. 

[2]  The  plaintiffs  contend,  however,  that 
the  contract  between  Savage,  Sr.,  and  Brown 
to  give  a  warranty  deed  to  the  latter  to  "a 
certain  tract  of  land  In  Louisburg  township 
now  being  advertised  for  sale"  was  too  in- 
definite. It  la  in  evidence  that  there  was 
but  one  paper  published  at  that  time  In 
Franklin  county,  and  that  that  jMiper  carried 
at  the  time  an  advertisement  for  the  sale  of 
the  lands  in  controversy  over  the  signature 
of  John  A.  Savage,  Sr.,  and  that  these  were 
the  only  lands  then  being  advertised  for 
sale.  This  was  sufficient  to  admit  parol  tes- 
timony to  identify  the  land.  Foldier  v.  Fuldi- 
er,  122  N.  C.  101,  29  S.  B.  91.  In  PbUUps 
V.  Hooker,  62  N.  C.  193,  the  memorandum  "to 
make  a  deed  for  a  house  and  lot  north  of 
Kinston"  was  held  sufficient  to  be  aided  by 
a  parol  proof.  It  being  admitted  that  the  de- 
fendant owned  but  one  house  in  the  county. 
In  Spivey  v.  Grant,  96  N.  C.  214,  2  8.  B.  45. 
the  descripticm  was  "one  horse,"  and,  the 
mortgagor  having  only  one  horse,  it  was 
held  that  the  title  passed.  In  Lupton  v. 
Lupton,  117  N.  O.  80,  23  8.  B.  184,  the  as- 
signment to  widow  for  year's  provisions  was 
of  "one-half  of  boat,"  and,  it  b^ng  proved 
that  the  husband  had  only  one  boat,  this  was 
held  sufficient  to  pass  the  title.  "Where 
lands  can  be  definitely  identlfled  by  the  aid 
of  parol  evidence,  a  deed  is  not  void  for  un- 
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certainty  of  descrlptloii.''  Bachelor  v.  Nor- 
rls,  166  N.  G.  606,  82  S.  E.  889.  To  same  pur- 
port. Patton  V.  Sluder,  167  N.  O.  500,  83  S. 
E.  818;  Speed  v.  Perry,  167  N.  O.  122,  83  a 
B.  176.  The  ccmtract  between  John  A.  Say- 
age  and  Brown  further  identified  the  land  by 
adding,  ''J.  A.  Savage,  Jr.,  owns  the  land  In 
tee  Blniple  and  has  a  right  to  sell  it  and  deed 
It."  It  was  In  evidence  that  there  was  an 
oral  agreement  between  John  A.  Savage,  Sr., 
and  the  administrator  of  E!llis  Alston  to 
sell  the  land  at  public  auction,  and  that  in 
pursuance  of  that  agreement  said  Savage 
caused  the  notice,  above  referred  to,  to  be 
published  In  the  Franklin  Times. 

[3]  The  plaintiffs  had  no  conveyance  or 
contract  to  convey  from  either  of  the  re- 
maindermen. The  contract  by  the  life  tenant 
to  convey  to  Ellis  Alston  was  registered  after 
the  contract  to  convey,  executed  by  the  life 
tenant  to  the  defendant  Brown,  and  specific 
performance  could  not  be  decreed.  The  only 
remaining  question  was  as  to  damages  against 
the  life  tenant  for  breach  of  his  contract  and 
as  to  the  measure  thereof,  and  under  a  correct 
charge  by  the  court  the  Jury  have  assessed 
these  damages  at  2S  cents,  possibly  making 
allowance  for  rents  and  profits  received  by 
plaintiffs  as  against  $190  partial  payment 
made  by  Ellis  Alston. 

Ko  error. 
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O.  M.  RUTLEDOE  & 
(No.  173.) 

(Supreme  Cvart  of  North  Carolina.    March  21, 
1917.) 

1.  Mastbb  and  Servant  «=s>286(l)— Injitribs 
TO  Sebvahi  —  NEauaxNCB  —  Qvtianos  ros 

JUBT. 

In  an   action  by  an  employi  for  Injuries 

while  loading  logs  on  a  truck,  case  held  for 

the  jnry  on  the  issue  of  defendant's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  (  1001.] 

2.  Mastbb  and  Servant  «=3l07(l)— Duty  oi" 

SUPERINTENnENT. 

Where  a  servant  was  loading  log*  on  a 
truck  by  means  pf  skid  poles  under  the  imme- 
diate supervision  of  the  superintendent,  it  was 
the  snperintendent's  duty  to  see  that  the  skid 
poles  were  securely  fastened. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  199,  212.] 

3.  Mastxb  and  Servant  «=>107(1)— iNjTmiES 

TO    SEBVANr— iNJtTBT    RBSTTLTINa   TROM   UHB 

OF  Ordinary  Toous. 
The  rule  relieving  the  employer  from  lia- 
bility for  an  injury  resulting  trom  the  use  of 
ordinary  or  simple  tools  had  no  application 
where  a  servant  was  Injured  while  loading  logs 
on  a  truck  by  means  of  two  skid  poles,  round, 
and  not  flattened  or  fastened  at  either  end,  one 
end  of  each  log  being  on  the  truck,  the  other 
end  on  the  ground  with  a  chain  around  the  log 
attached  to  a  mule,  which  pulled  the  log  upon 
the  truck  while  the  servant  arid  another,  each 
at  one  end  of  the  log,  were  guiding  it  up  tlie 
skid  poles,  keeping  it  straight. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ont.  Dig.  fg  109,  212.] 


4.  Masteb  and  Sebvant  4=»226(I>— Injtibiss 

TO  Servant— AssuuPTioN  or  Risk. 
The  servant,  as  a  rule,  does  not  assume  risks 
arising  out  of  the  master's  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  660,  660.] 
6l  Master  and  Sebvant  «=9205(1)— Injuries 

to  Servant— Ajbsomftion  or  Risk. 
Where  the  superintendent  and  the  foreman 
were  both  present,  supervising  and  directing 
plaintiff's  work  in  loading  logs  on  a  trucjc  by 
means  of  skid  poles,  plamtifi  did  not  assume 
the  risk  of  injury  when  an  insecure  skid  pole 
rolled  and  caused  a  log  to  fall  on  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  647.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Lyon,  Jndge. 

Action  by  Ellja  Hickman  against  O.  M. 
Rutledge,  trading  as  O.  M.  Rutledge  &  Ca 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   No  error. 

Civil  action,  tried  upon  these  issues: 

(1)  Was  plaintiff  Injured  by  the  negligence 
of  the  defendant,  as  alleged  in  <he  complaint? 
Answer '    7gs 

(2)  Did  the  plaintiff,  by  his  own  negligence, 
contribute  to  his  injury?    Answer:  No. 

(8)  What  damage  is  plaintiff  entitled  to  re- 
cover?    Answer:    $310.30. 

From  the  judgment  rendered,  defendant 

appealed. 

Rouse  &  Rouse,  of  EUnston,  Dlcktuson  ft 
Land,  of  Goldsboro,  Wm.  T.  Joyner,  of  Ra- 
legh, and  Jna  G.  Anderson,  of  Snow  Hill, 
for  appellant.  D.  L.  Ward,  of  Newbern,  for 
appellee. 

BROWN,  J.  [1]  The  motion  to  nonsuit  was 
properly  overruled.  The  evidence,  taken  In 
its  most  favorable  light  for  plaintiff,  as  Is 
proper  upon  such  motions,  tends  to  estabUsh 
these  facts:  The  plalntlfl  was  employed  by 
the  defendant  on  August  7,  1916,  and  was 
engaged  in  loading  logs  on  a  truck  by  means 
of  two  skid  poles,  one  end  of  the  log  on  the 
truck  and  the  other  end  on  the  ground,  with 
a  chain  around  the  log  attached  to  the 
harness  of  a  mule,  which  pulled  the  logs  upon 
the  truck  while  he  and  another  man,  one  at 
each  end  of  the  log,  were  guiding  the  log  up 
the  skid  poles,  keeping  It  straight.  When  the 
log  got  half  way  up  the  skid  pole.  It  became 
crooked,  and,  as  was  his  duty,  plaintiff  was 
trying  to  keep  the  log  straight,  and  while  he 
was  trying  to  do  this,  so  it  would  run  up  the 
skid  pole  evenly,  the  skid  pole  rolled  and 
caused  the  log  to  fall  on  his  leg  and  break  It 
The  skid  poles  were  round  and  not  flattened 
at  the  ends,  and  were  not  secured  to  the  truck 
by  nails  or  spikes,  as  the  evidence  tends  to 
prove  was  customary  in  order  to  prevent 
them  from  slipping  off  the  trucic  or  rolling 
over.  The  superintendent,  Mills,  was  stand- 
ing by  directing  the  work.  The  skid  poles 
were  furnished  and  put  In  place  by  the  fore- 
nian. 

[2]  These  facts  tend  strongly  to  prove  neg- 
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work  was  being  done  nnder  the  Immediate 
supervision  of  the  superintendent  It  was 
his  duty  to  see  that  the  skid  poles  were  se- 
curely fastened.  Had  the  plaintiff  under- 
taken to  have  prepared  and  fastened  the 
poles  himself  a  different  case  would  be  pre- 
sented. Brown  v.  Foundry  Co.,  170  N.  C.  38, 
8C  S.  E.  725. 

[3]  The  rule  which  relieves  an  employer 
from  liability  for  an  Injury  resulting  from 
the  use  of  ordinary  or  simple  tools  has  no  ap- 
plication to  the  facts  of  this  case.  Wright  v. 
Thompson,  171  N.  0.  88,  87  S.  B.  963.  The 
method  of  loading  the  logs  on  the  trucks  by 
means  of  round  poles  not  flattened  or  fasten- 
ed at  either  end  was  not  according  to  custom 
as  well  as  the  dictates  of  ordinary  prudence. 

[4]  The  defendant  requested  the  court  to 
charge  the  Jury  that: 

"If  the  jury  believe  all  of  the  evidence,  they 
will  find  that  the  plaintiff  assumed  the  risk  of 
his  employment,  and  particularly  of  the  work  in 
which  be  was  engaeed  at  the  time  of  the  acci- 
dent, and  they  will  answer  the  second  issue 
'Yes.'" 

This  prayer  could  not  have  been  properly 
given  under  the  evidence  In  this  case.  The 
servant,  as  a  rule,  does  not  assume  risks 
arising  out  of  the  master's  own  negligence. 
The  superintendent,  Mr.  Mills,  was  standing 
In  a  few  feet  of  the  plaiiltlff,  directing  the 
work,  and  the  foreman,  Thomas  Moore,  was 
also  present.  The  foreman  brought  the  skids 
there  and  put  thera  at  the  place  for  use  by 
the  employes. 

[6]  The  contention  that  plaintiff  assumed 
the  risk  cannot  be  maintained  In  view  of  the 
fact  that  the  superintendent  and  foreman 
were  present  both  supervising  and  directing 
the  work.  In  this  respect  the  case  is  like 
Smith  V.  Railroad,  170  N.  O.  185,  86  S.  E. 
1009,  where  it  is  said: 

"But,  in  our  opinion,  defendant's  position 
cannot  be  maintained,  in  view  of  the  fact  that 
the  representative  of  tlie  company,  the  fore- 
man in  charge  and  control,  was  present;  that 
the  platform  was  arranged  and  plaintiff  put  to 
work  on  it  by  his  direction,  and  of  the  evi- 
dence tending  to  show  that  the  plank  prepared 
tor  the  work  was  unfitted  for  its  purpose  and 
was  insecurely  placed." 

There  are  no  assignments  of  error  directed 
to  the  evidence,  and  the  charge  Is  a  very 
clear  and  correct  summing  up  of  the  evi- 
dence as  well  as  a  correct  statement  of  the 
law  as  settled  by  numerous  decisions  of  this 
court 

No  error. 


<173  N.  C.  195) 

GULP  STATES  STEEL  CO.  v.  FORD. 
(No.  253.) 

(Supreme  Court  of  North  Carolina.    March  21, 
1917.) 

1.   COBPORATIONS    ®=>32(4)   —  COBPOBATB  EX- 
ISTENCE— Proof — Reputation. 
The  existence  o£  a  corporation  may  be  prov- 
ed by  reputation  or  as  other  facts  are  proved. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  110,  2086,  2087.] 


2.  (Trivinal  Law  ^=»567— Bvideuce — Cobpo- 
SATE  Existence. 

In  criminal  proceedings  a  corporation's  ex- 
istence may  be  proved  by  evidence  that  it  did 
business  and  was  well  known  under  its  corpo- 
rate name. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1276.] 

3.  Depositions  <S=>107(1)  —  ADiassTBii.rrT  — 
Necessity  of  Objection  Before  Trial. 

A  deposition  of  a  corporation's  officer  regard- 
ing the  company's  incorporation  and  the  in- 
dorsement to  it  of  a  note  will  not  be  excluded 
upon  an  objection  first  made  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent   Dig.   §{  309,  319;    Trial,  Cent   Dig.  | 

4.  Bills  and  Notes  «=»497(1)  —  Actionb  — 
Pbestjmptions. 

The  holder  of  a  note  indorsed  in  blank  pre- 
sumably took  it  for  value,  without  notice  of 
outstanding  equities. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  i$  1676,  1677,  1678,  1686, 
1687.] 

5.  Bills  and  Notes  «=»497(11  —  Actions  — 
Presumptions— "Holder  in  Due  Course." 

Every  holder  of  a  note  duly  executed  ii 
prima  facie  a  holder  in  due  course  under  Be- 
visal  1008,  §§  2201,  2208,  defining  holders  in 
due  course  and  making  every  bolder  prima  facie 
a  holder  in  due  course. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i§  1675,  1677,  1678.  1686, 
1687. 

ITor  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder  in  Due  Course.] 

6.  Bills  and   Notes  «=>497(1)  — Actions— 
Answer  as  Rebutting  Presumptions. 

An  answer  denying  plaintiff's  ownership  of 
the  note  sued  upon  does  not  rebut  the  presump- 
tion that  he  is  a  holder  in  due  course,  entitled 
to  sue  upon  such  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1675,  1677,  1678.  1686, 
1687.] 

Appeal  from  Superior  Court,  Franklin 
County;   Bond,  Judge. 

Action  by  the  Gulf  States  Steel  (Company 
against  E.  S.  Ford.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

yarborough  &  Beamn,  and  Ben  T.  Eolden, 
of  Loulsburg,  for  appellant  Wm.  W.  Boddle^ 
of  Loulsburg,  for  appellee. 

CLABK,  C.  J.  The  defendant  executed  his 
promissory  note  to  the  Hardware  Company 
of  Loulsburg,  N.  C,  who  Indorsed  it  to  the 
plaintiff.  The  plaintiff  alleged  that  it  was  a 
corporation  doing  business  under  the  laws  of 
the  state  of  Alabama.  In  the  answer  the 
defendant  admitted  the  execution  and  deliv- 
ery of  the  note,  but  denied  the  Incorporation 
of  the  plaintiff  and  the  assignment  to  it  of 
the  note.  On  the  trial  the  defendant  Intro- 
duced no  evidence,  but  objected  to  the  dep- 
osition of  A.  R.  Forsyth,  who  testified  that 
he  was  vice  president  and  treasurer  of  the 
plaintiff;  that  it  is  a  corporation  under  the 
laws  of  Delaware,  with  its  principal  offices  at 
Birmingham,  Ala.,  where  It  is  engaged  in 
mining  coal  and  ores  and  manufacturing 
coke,  pig  iron,  steel,  nails,  and  wire,  and  that 
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the  note  sued  on  had  been  transferred  to  It 
by  the  payee,  the  Hardware  Company,  In 
payment  of  Its  account.  The  defendant  ob- 
jected to  this  evidence. 

[1]  The  existence  or  nonexistence  of  a  cor- 
poration 1b  a  fact  and  may  be  proved  as  oth- 
er facts.  In  Bank  v.  Carr,  130  N.  C.  479,  41 
S.  E.  876,  a  witness.  In  a  d^xwltlon,  testified 
that  a  certain  bank  was  a  corporation,  and 
the  court  held  that  this  was  prima  facie  evi- 
dence of  the  fact.  The  existence  of  the  cor- 
poration may  be  proved  by  reputation.  10 
Cyc.  241.  In  Railroad  v.  Saunders,  48  N.  C. 
127,  the  court  held  that  the  organization  of 
a  corporation  may  be  proved  by  a  witness, 
who  saw  the  alleged  corporation  acting  as 
such. 

[2]  In  a  criminal  action  it  Is  not  necessary 
to  produce  the  charter  of  a  corporation,  but 
It  is  sufficient  to  prove  that  it  carried  on 
business  In  the  name  set  out  in  the  indict- 
ment, and  was  well  known  by  that  desig- 
nation. State  V.  Grant,  104  N.  C.  010,  10  S. 
E.  554.  In  Stanly  v.  Railroad,  89  N.  C.  332, 
it  is  held  difiBcult  to  assign  any  good  reason 
why  a  corporation  suing  or  being  sued  should 
be  designated  by  any  other  description  than 
its  corporate  name.  Just  as  with  a  natural 
person ;  the  only  purpose  in  either  case  being 
to  point  out  the  party  to  the  action.  Here 
the  note  was  indorsed  to  the  plaintiff  under 
its  alleged  corporate  name,  and  the  assign- 
ment and  that  the  plaintiff  was  doing  busi- 
ness under  such  corporate  name  are  shown, 
and  there  is  no  evidence  to  the  contrary. 

[3]  Besides  this,  the  deposition  was  on  file 
in  the  clerk's  ofBce,  and  there  was  no  objec- 
tion taken  to  the  testimony  of  Forsyth  un- 
til the  trial.  In  Morgan  v.  Fraternal  Asso- 
claUon,  170  N.  C.  81,  86  S.  B.  975,  where  a 
a  deposition  was  open  and  on  file  before  the 
trial  on  an  objection  to  the  deposition  being 
taken  for  the  first  time  on  the  trial,  It  was 
held  that  the  objection  could  not  be  sustain- 
ed—citing Ivey  V.  Cotton  Mills,  143  N.  C. 
189,  197,  55  S.  B.  613 ;  Bank  v.  Burgwyn,  116 
N.  0.  122,  124,  21  8.  E.  202.  In  Carroll  v. 
Hodges,  98  N.  C.  419,  4  S.  E.  109,  it  was  held 
that  a  deposition  will  not  be  quashed  or  re- 
jected either  in  whole  or  in  part  on  motion 
made  for  the  first  time  at  the  trial,  when  it 
has  been  on  file  long  enough  before  the  trial 
for  the  objection  to  be  made. 

[4-8]  The  defendant  admits  the  execution 
and  delivery  of  the  note  to  the  Hardware 
Company.  Its  Indorsement  In  blank  is  prov- 
en by  the  witness  Allsbrook,  and  Its  transfer 
to  the  plaintiff  in  due  course  is  proven  by  the 
deposition  of  Forsyth.  The  law  presumes 
that  the  holder  of  a  note  indorsed  in  blank 
is  its  holder  in  due  course;  that  he  took  it 
for  value  before  maturity,  and  without  notice 
of  any  equity ;  that  he  Is  the  owner  and  has 
the  right  to  bring  suit  to  enforce  collection. 
There  is  no  evidence  in  this  case  to  overcome 
these  presumptV)ns.  EJvery  holder  Is  deemed 
a  holder  in  di^e  course,  and  upon  the  execu- 


tion ot  the  instrument  being  proven  every 
holder  is  deemed  prima  facie  a  holder  in  due 
course.  Pell's  Revlsal,  {{  2201,  2208;  Manu- 
facturing Co.  V.  Summers,  143  N.  C.  102,  109, 
55  S.  E.  622.  Such  prima  fade  case  is  not 
rebutted  by  a  denial  in  the  answer  of  the 
ownership  of  the  plaintiff.  Causey  v.  Snow, 
120  N.  C.  279,  26  S.  B.  775. 
No  error. 


(173  N.  C.  117) 
DOVER     LUMBER     CO.     ▼.     BOARD     OF 
COM'RS  OF  MOSLBY  CREEK  DRAIN- 
AGE DIST.  et  al.     (No.  175.) 

(Supreme  Court  of  North  Carolina. 
February  Term,  1917.) 

Concurring  opinion.  For  majority  opinion, 
see  91  S.  B.  714. 

ALLEN,  J.  (concurring).  Standing  timber 
is  real  property  for  the  purpose  of  devolution 
and  transfer,  but  the  owner  of  the  timber 
does  not  own  the  soil.  He  has  merely  the 
right  to  the  support  of  the  soil  for  his  tim- 
ber during  his  term,  and  has  no  right  to  cut 
ditches  at  pleasure,  and  if  so,  it  would  not 
seem  that  he  could  impose  this  burden  on  the 
owner  of  the  soil.  Nor  are  the  assessments 
based  on  the  valuation  of  the  property,  as 
taxes  are,  but  on  the  amount  of  benefit  to 
the  proi)erty  assessed.  "The  foundation  of 
the  right  to  levy  assessments  is  the  particu- 
lar benefit  received  by  the  land  assessed," 
and  'there  can  be  no  assessment  In  excess 
of  the  benefit  received"  or  "where  there  is 
no  benefit"  9  R.  C.  L.  953.  "The  benefit 
must  Be  certain."  9  R.  C.  L.  954.  This 
last  principle  seems  to  have  been  violated 
by  the  assessors,  as  It  Is  not  within  the 
bounds  of  probability  that  the  gum  timber 
of  the  plaintiff  could  be  benefited  by  the  pro- 
posed drainage  in  the  amount  of  $9,962.50, 
the  assessment  laid  on  the  plaintiff's  timber, 
during  five  years,  to  which  time  Its  right 
to  cut  is  limited. 

A  brief  summary  of  parts  of  the  drainage 
act  (Pub.  Laws  1909,  c.  442)  also  demon- 
strates, I  think,  that  the  assessment  of  tim- 
ber was  not  within  the  contemplation  of  the 
General  Assembly. 

Section  1 :  The  drainage  districts  are  form- 
ed "for -the  purpose  of  draining  and  reclaim- 
ing wet,  swamp  or  overflowed  lands."  This 
shows  that  the  main  purpose  of  the  act  is 
agricultural.  The  owner  of  the  timber  has 
no  wet,  swamp  or  overflowed  lands  to  be 
drained  or  reclaimed.  He  owns  nothing  ex- 
cept the  timber. 

Section  2:  The  petition  for  the  establish- 
ment of  a  district  may  be  filed  by  a  majority 
of  the  resident  landowners,  or  by  the  owners 
of  three-fifths  of  the  land.  Suppose  four 
nonresidents  own  all  the  land  In  the  pro- 
posed district,  and  they  sell  different  parts  of 
the  timber  to  five  nonresidents.  Could  these 
five  file  a  petition  against  the  will  of  those  i 
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who  own  the  soil,  or  could  they,  by  refus- 
ing to  Join  In  the  petition,  prevent  the  oth- 
er four,  who  own  the  soil,  from  the  possi- 
bility of  establishing  a  district  If  they  are 
landowners  within  the  meaning  of  the  stat- 
ute, they  have  this  right 

Section  12:  In  making  assessments  the 
appraisers  mnst  consider  "degree  of  wet- 
ness" of  land,  "Its  proximity  to  the  ditch," 
and  "the  ferOUty  of  the  soil,"  "In  determln-' 
Ing  the  amonnt  of  benefit  It  will  receive  by 
the  construction  of  the  ditch."  "It"  evident- 
ly refers  to  "soil." 

Section  19:  The  three  drainage  commis- 
sioners are  to  be  appointed  from  those  re- 
ceiving the  vote  of  a  majority  of  the  own- 
ers uf  land.  If  there  are  four  owners  of 
the  soil  and  Ave  owners  of  timber,  can  the 
five  elect  the  commissioners?  They  can  U 
they  are  owners  of  land  within  the  meaning 
of  the  statute. 

.  Section  31:  The  assessments  are  against 
"the  several  tracts  of  land."  Is  a  timber 
holding  ever  referred  to  as  «  tract  of  land? 
The  amount  shall  be  assessed  against  "the 
several  tracts  of  land"  according  to  "the  ben- 
efit received."  Does  gum  timber  receive  any 
appreciable  benefit  within  five  years? 

Section  32  provides  for  bond  Issue  for  con- 
struction of  the  Improvement 

Section  34:  These  bonds  are  to  be  paid 
in  ten  annual  installments  out  of  the  as- 
sessments, which  "shall  constitute  the  first 
and  paramount  lien,  second  only  to  county 
and  state  taxes."  If  the  standing  timber 
Is  assessable  separate  from  the  land,  and 
If  the  assessment  Is  a  lien  on  the  timber,  the 
owner  of  the  bonds  can  restrain  the-  cutting 
of  the  timber  until  the  bonds  are  paid,  and 
If  the  term  for  cutting  Is  less  than  ten  years, 
as  In  this  case,  the  owner  of  the  timber 
would  lose  all  of  It  as  he  couid  not  cut 
within  the  ten  years,  because  to  permit  him 
to  do  BO  would  decrease  the  security  of  the 
bondholder,  and  the  timber  not  cut  within 
that  time  would  belong  to  the  owner  ot  the 
SOIL 

Section  37:  This  act  is  "to  promote  the 
leveeing,  ditching,  draining  and  reclamation 
of  wet  and  overflowed  lands."  The  owner 
of  the  timber  has  no  "wet  and  overflowed 
lands." 

It  Is  urged,  however,  that  If  this  construc- 
tion prevails.  It  will  enable  the  owner  of 
the  land  to  sell  his  timber,  thereby  depreciat- 
ing the  value  of  his  land,  and  that  this  will 
have  the  effect  of  decreasing  his  assessment 
and  of  increasing  the  assessment  of  his  neigh- 
bors ;  but  this  position  is  upon  the  erroneous 
Idea  that  the  assessments  are  based  on  val- 
ues, and  not  benefits. 

I  think  no  Instance  can  be  found  of  the 
establishment  of  a  drainage  district,  except 
for  the  purpose  of  reclaiming  lands  for  cul- 
tivation, and  as  the  timber  must  t>e  cut  and 
removed   belore   the  proposed   Improvement 


is  complete,  the  sale  of  the  timber  with  a 
limited  time  for  Its  removal  would  rather 
increase  the  valne  of  the  land  than  d^c^ea8e 
It  for  the  purpose  of  the  act,  which  is  for 
cultivatliML 


on  N.  O.  Ml) 

OLD  et  aL  T.  RICHMOND  OEDAR  WORKS. 
(No.  26.) 

(Supreme  Court  of  North  Carolina.    March  21, 
1917.) 

1.  Dbbds  ^ai5— Vbndor  and  Pttbchabeb  «=» 
3(1)— Nature  of  iNsrsviixirr. 

An  instrument,  acknowledging  an  indebted- 
ness, and  binding  tlie  party  executing  it,  his 
heirs,  executors,  and  assigns  to  make  to  the 
creditor  good  and  complete  title  to  certain  land, 
was  neitner  a  conveyance  nor  a  contract  to  con- 
vey land  then  owned;  the  inatmment  itself 
allowing  that  the  title  was  then  in  others,  and 
providing  that  it  should  be  void  when  the  indebt- 
edness shonld  be  paid. 

IZd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §{  7-8 ;  Vendor  and  Purchaser,  Cent  Dig. 
i  3.] 

2.  Payment  «=»66(1)— Peesdmption  of  Pay- 
ment—Lapse  OF  Time. 

A  presumption  of  payment  arises  from  m 
long  lapse  of  time, 

[Ed.   Notei- For  other  cases,   see  Payment. 
Out  Dig,  H  176,  177.] 
8.  EsTOFPXi.  ^945  —  Afieb-Aoquibed  T^itlm 

— Rebutteb— EaroppEi.. 
The  distinction  between  an  estoppel  passing 
after-acquired  title,  which  may  exist  without  a 
covenant  of  warranty,  and  a  rebatter,  destroying 
the  right  of  action  of  the  .heirs  of  the  grantors 
to  the  after-acquired  estate,  which  is  depend- 
ent upon  a  warrant?,  is  recognized  in  North 
Carolina. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  i  112.] 

4.  Estoppel  «=»46—Aiteb- Acquired  Ttixe— 

Estoppel  and  Rebutteb. 
If  the  deed  of  the  ancestors  of  plaintitb,  su- 
ing to  recover  land,  being  with  warranty,  had 
the  effect  to  destroy  by  rebutter  the  right  of  ac- 
tion of  plaintiffs  as  to  the  after-acqaired  title,  or 
to  pass  the  after-acquired  estate  to  the  nrantee 
and  vest  title  in  him  by  estoppel,  plaintiffs  can- 
not recover,  although  defendant  is  neither  a  par- 
ty nor  a  privy  to  the  deed  of  plaintiffs'  ances- 
tors, because  of  the  rule  that  tne  burden  is  on 
plaintiffs  to  prove  title  in  themselves,  and  in 
one  case  there  is  no  right  of  action,  and  in 
the  other  there  is  no  title  in  plaintiffs. 

[Eld.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  i  112.] 

Appeal  from  Superior  Court,  Camden 
County;    Whedbee,  Judge. 

Action  by  Samuel  F.  Old  and  otbers 
against  the  Richmond  Cedar  Works.  BVom 
a  Judgment  of  nonsuit  plaintiffs  appeal.  Af- 
firmed. 

This  is  an  action  to  recover  a  lot  of  land 
known  as  lot  No.  7  of  the  New  Lebanon  es- 
tate, the  plaintiffs  being  the  heirs  of  HoUo- 
well  Old  and  Wiley  McPherson.  The  plain- 
tiffs claim  under  three  chains  of  title: 

(1)  A  grant  from  the  state  and  a  connected 
chain  of  title  to  Richard  Morris,  and  a  deed 
from  Richard  Morris  to  the  ancestor  of  the 
plaintiffs,  dated  June  3,  1812,  purporting  to 
convey  a  one-sixteenth  interest  In  the  estate. 


AssPor  other  caaes  see  eame  toplo  and  KEY-NUUBER  In  all  Key-Kumbered  Dlsaeta  and  Indexes 

Digitized  by  VjUU^a'lC 


N.GJ 


OL.D  y.  RICHMOND  CEDAR  WORKS 


847 


In  this  cbaln  of  title  Is  tl^e  deed  referred  to 
in  Weston  t.  Lnmber  Co^  168  N.  O.  403,  86 
8.  E.  363. 

(2)  A  grant  fro^i  the  state  and  a  connected 
chain  of  title  to  Samuel  Payne  and  a  deed 
from  Payne  to  the  ancestor  of  the  plalntUfs, 
dated  Jone  2,  1815.  purporting  to  convey  a 
one  thirty-second  Interest  in  said  estate.  In 
this  chain'  of  tiUe  ia  the  paper  relied  on  by 
the  plaintiffs  to  show  title  In  Payne,  the 
grantor  of  the  plaintiffs'  ancestor,  which 
reads  as  follows: 

"I  Benjamine  Jones  of  Camden  State  of  North 
Carolina  being  justly  indebted  to  Samuel  Paine, 
of  Richmond  Virginia,  in  a  certain  sum  o{  mon- 
ey by  l>ond,  bearins  date  July,  1802  &  being  dis- 
posed to  secure  &  pay  the  same,  do  hereby 
grant,  bargain  &  sell  to  him  Two  full  Sixteenths 
of  the  New  Lebanon  Estate,  being  the  same 
that  Charles  Grice  bought  under  execution 
against  me,  and  the  other  ia  held  now  by  Little 
in  Edenton,  And  I  hereby  bind  myself  my  heirs, 
exors  and  assigns,  to  make  to  said  Paine  in  his 
heirs  exors,  and  assigns,  good  &  complete  titles 
to  said  two  Sixteenths  of  said  New  Lebanon  Es- 
tate, as  soon  as  possible,  but  on  this  condition, 
that  if  I  pay  to  said  Paine,  on  or  before  the 
First  day  of  January,  180Y,  the  sum  of  Three 
Thousand  Dollars,  which  sum  is  to  be  endorsed 
on  my  Bond  to  him.  Then  the  above  to  be  Void. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  ft  seal  this  twenty  sixth  day  of  June  1805. 

"The  word  'exors'  in  the  8th  Une  ft  the  word 
then  the  above  to  bp  void,  was  -inserted  (?)  in 
the  original  before  signed. 

"B.  Jones.    [Seal]." 

(3)  A  grant  from  the  state  and  a  connect- 
ed chain  of  title  to  E5mm  Newby  and  a  deed 
from  Newby  to  the  ancestor  of  the  plaintiffs, 
dated  June  17,  1815,  purporting  to  conyey  a 
one  thirty-second  Interest. 

The  defendant  contends  that  the  deed  from 
Isaac  Lamb,  sheriff,  to  Richard  Morris,  one 
of  the  links  in  the  first  chain  of  title,  is  void, 
and  that  the  paper  set  forth  as  a  part  of  the 
Payne  title  Is  neither  a  conveyance  nor  a 
contract  to  ctmyey,  and  that  therefore  these 
two  chains  of  title  must  be  eliminated.  The 
d^endant  then  offered  in  evidence  a  deed 
from  the  ancestor  of  the  plaintiffs  to  Samuel 
Weston,  dated  June  10,  1812,  conveying  to 
said  Weston  and  his  heirs  one  thirty-second 
of  said  estate,  and  containing  a  general 
warranty. 

The  defendant  ccHitends  that  as  the  ances- 
tor of  the  plaintiffs  had  no  title  at  the  time 
of  the  conveyance  to  Weston  with  warranty, 
this  deed  operates  as  a  rebutter  and  destroys 
the  right  of  action  of  the  plaintiffs  under  the 
deed  from  Newby  subsequently  acquired. 

The  plaintiffs  also  offered  in  evidence  the 
partition  proceeding  of  the  New  Lebanon  es- 
tate showing,  among  other  things,  that  three- 
fourths  of.  a  share  (a  share  being  one-six- 
teenth of  the  whole)  was  allotted  to  McPher- 
soa  and  Old  of  the  timber  part  of  the  land, 
and  that  lot  No.  1  of  the  un timbered  part, 
consisting  of  400  acres,  was  allotted  to  Mills 
and  Joslah  Rlddlck,  and  then  offered  In  evi- 
dence a  connected  chain  of  title  from  Mills 
and  Joslah  Rlddlck  to  the  defendant. 

Mo  evidence   was  introduced    tending  to 


prove  from  whom  Mills  and  Joslab  Rlddlck 
acquired  title  nor  as  to  the  extent  of  their 
estate. 

There  was  no  evidence  that  the  plalntlfTs 
bad  ever  been  In  possession  of  the  land  or 
bad  paid  taxes  thereon  or  had  exercised 
ownership  or  claimed  any  interest  therein  for 
100  years.      • 

At  the  close  of  the  evidence  his  honor  en- 
tered Judgment  of  nonsuit,  and  the  plalntl£(s 
excepted  and  appealed. 

Aydlett  ft  Simpson  and  W.  A.  Worth,  all 
of  Elizabeth  City,  W.  I.  Halstead,  of  South 
Mills,  and  J.  Kenyon  Wilson,  of  Elizabeth 
City,  for  appellants.  D.  H,  TlUltt,  of  Cam- 
den, W.  W.  Starke,  of  Norfolk,  Va.,  Winston 
&  Biggs,  of  Raleigh,  and  Ward  ft  Thompson, 
of  Elizabeth  City,  for  appellee. 

-ALLEN,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  claim  the  land  in  conr 
troversy  as  the  heirs'  of  HoUowell  Old  and 
Wiley  McPherson,  and  as  no  possession  has 
been  shown  in  the  plaintiffs  or  in  those  un- 
der whom  they  claim,  they  most  rely  on  a 
connected  chain  of  title  from  the  state,  or  on 
an  estoppel  growing  out  of  the  proceedings 
for  the  partition  of  the  New  Lebanon  estate. 

The  Morris  title,  relied  on  by  the  plaintiffs, 
may  be  eliminated  at  once,  as  one  of  the 
links  in  this  chain  of  title  is  the  deed  from 
Isaac  Lamb,  sheriff,  to  Rldiard  Morris,  which 
was  declared  Invalid  by  the  unanimous  opin- 
ion of  the  court  in  Weston  v.  Lumber  Co., 
168  N.  C.  403,  86  S.  E.  863,  and  no  addition- 
al facts  appear  wlilch  would  cause  us  to 
change  the  conclusion  then  reached. 

[1 , 2]  We  are  also  of  opinion  that  the  an- 
cestors of  the  plaintiffs  acquired  no  tltl^ 
from  Payne,  because  the  paper  relied  on  to 
show  title  in  Payne  is  neither  a  conveyance 
nor  a  contract  to  convey  land  then  owned. 
The  paper  is  an  acknowledgment  of  an  in- 
debtedness of  $3,000  to  Samuel  Payne,  and 
an  agreement  to  convey  two-sixteenths  of  the 
Lebanon  estate  as  security  as  soon  as  possi- 
ble, and  as  the  paper  shows  Itself  that  the 
title  was  then  in  others,  this  must  mean  that 
he  would  convey  when  he  acquired  the  title, 
and  the  paper  also  provides  that  It  shall  be 
void  when  the  Indebtedness  is  paid,  and  there 
is  no  evidence  that  the  maker  of  the  i>aper 
ever  acquired  the  title,  or  that  the  Indebted- 
ness has  not  been  paid,  and  the  presumption 
of  payment  arises  from  the  long  lapse  of 
time. 

[3]  This,  therefore,  leaves  for  considera- 
tion the  Newby  title,  and  as  to  that,  the 
plaintiffs  have  shown  a  connected  chain  of 
title  from  the  state  ending  with  the  deed 
from  Newby  to  their  ancestors  in  1815,  and 
upon  this  title  they  may  maintain  this  action, 
unless  the  after-acquired  title  is  in  Weston, 
or  the  right  of  action  has  been  lost,  by  rea- 
son of  the  fact  that  their  ancestors,  when 
they  had  no  titled  conveyed  to  Samuel  Wea- 
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ton  In  1S12  with  warranty  the  same  Interest 
In  the  Lebanon  estate  conveyed  In  the  deed 
by  Newby  of  1815,  under  which  the  plaintiffs 
claim.  The  defendant  contends  that  the  deed 
of  1812,  with  warranty,  operates  to  destroy 
the  right  of  actl<x)  of  the  heirs  of  the  gran- 
tors to  the  after-acqnired  estate  by  rebutter, 
or  that  It  has  the  effect  of  passing  the  title 
to  this  estate  to  the  grantee  by  estoppel. 
The  distinction  between  an  estoppel  which 
may  exist  without  a  covenant  of  warranty 
and  a  rebutter  which  Is  dependent  upon  a 
warranty  (Weeks  v.  WUklns,  139  N.  0.  217, 
51  S.  E.  900),  while  questioned  in  some  Juris- 
dictions, has  been  recognized  and  established 
with  us  since  the  case  of  Taylor  v.  Shufford, 
11  N.  0.  127,  15  Am.  Dec.  512,  in  which  Hen- 
derson, J.,  said: 

"The  estoppel  arises  entirely  out  of  the  afflr- 
matioDs  of  matters  of  fact  made  in  the  deed.  He 
[counsel  for  defendant]  has  confounded  estop- 
pels and  rebutters:  things  easentiall;  different 
in  their  nature,  althoutch  frequently  producing 
the  same  results.  A  rebutter  operates  on  the 
right  of  action  to  the  estate.  It  operates  as  to 
strangers,  as  well  as  between  parties  and  pri- 
vies, which  is  a  consequence  flowing  from  ItM 
operation  on  the  right  to  the  estate.  An  estop- 
pel operates  entirely  as  to  facts ;  its  effect  is 
to  conclude  the  parties  from  making,  and  of 
course  proving,  the  facts  to  be  otherwise  than 
they  are  stated  or  acknowledged  to  be  in  deed 
or  other  transaction  out  of  which  the  estoppel 
arises.  My  collateral  ancestor  deprives  me  of 
ray  estate,  and  makes  a  feoffment  in  fee  to  a 
stranger,  with  warranty,  and  dies;  the  warran- 
ty descends  on  me  as  his  heir  (and  this  is  done 
under  such  circumstances  as  that  it  does  not 
amount  to  what  is  called  a  warranty  commenc- 
ing by  disseisin).  In  any  -controversy  which  I 
may  have  with  any  one  in  regard  to  the  lands, 
after  the  warranty  has  descended  on  me,  this 
feoffment  and  warranty  will  bar  my  right  of  ac- 
tion to  the  estate." 

This  authority  has  been  frequently  approv- 
ed, notably  In  Southerland  v.  Stout,  68  N.  O. 
448;  Bell  v.  Adams,  81  N.  C.  122;  Weeks  v. 
Wilkins,  139  N.  C.  217,  51  S.  E.  909. 

The  authorities  are  also  to  the  effect  that 
where  there  is  a  covenant  of  warranty,  the 
deed  not  only  destroys  the  right  of  action  in 
the  grantor  and  his  heirs  to  the  after-acquir- 
ed estate  by  rebutter,  but  that  it  also  passes 
the  title  to  the  grantee  by  estoppel  by  war- 
ranty. Mr.  Mordecal  In  his  instructive  and 
valuable  Law  Lectures,  vol.  2.  p.  858,  says: 

"I  shall  take  'Estoppel  by  Warranty'  to  mean 
the  effect  which  such  covenants  have  in  passing, 
so  to  speak,  aiiy  title  to  the  land  which  the  bar- 
gainor in  a  deed  may  acquire  after  the  execution 
of  the  deed ;  and  'Rebutter  by  Warranty'  to 
mean  the  effect  which  such  modern  covenants 
have  in  barring,  estopping,  or  rebutting  the 
heirs  of  the  covenantor  should  they  assert  title 
to  the  land  conveyed  by  the  covenanting  ances- 
tor." 

Tbo  language  in  Wellborn  v.  Flnley,  52  N. 
0.  2:57,  Is  "transfers  the  estate";  in  Hally- 
burton  v.  Single,  130  N.  C.  487,  41  S.  E.  877, 
Hint  the  after-acquired  title  "Inures  to  her 
benefit"  (the  grantee  in  the  first  deed);  in 
Buchanan  v.  Harrington,  141  N.  C.  41,  53 
S.    E.    478,    that    the    after-acquired    tlUe 


"would,  by  way  of  estoppel  or  rebutter,  in- 
ure to  the  use  and  benefit  of  the  defendant, 
and  thereby  vest  one-half  of  the  entire  estate 
in  him" ;  and  In  Cooley  y.  Lee,  170  N.  C  22, 
86  S.  E.  720,  that  the  after-acquired  estate 
"should  Inure  to  the  benefit  of  her  grantee 
and  pass  this  Interest  to  him  by  way  of  'es- 
toppel or  rebuttal."" 

[4]  If,  therefore,  the  deed  of  the  ancestors 
of  the  plaintiffs,  being  with  warranty,  has 
the  effect  of  destroying  the  right  of  action 
of  the  heirs  as  to  the  after-acquired  title  by 
rebutter,  or  of  passing  this  estate  to  the 
grantee  and  vesting  the  title  in  him  by  es- 
toppel, in  either  event  the  plaintiffs  cannot 
recover  against  the  defendant,  although  It  is 
neither  a  party  nor-  a  privy  to  the  deed  of 
1812,  because  of  the  rule  that  the  burden  is 
on  the  plaintiffs  to  prove  title  In  themselves, 
and  In  one  case  there  is  no  right  of  action, 
and  In  the  other  there  is  no  title  in  the  plain- 
tiffs, as  It  has  vested  In  the  grantee  in  the 
deed  with  warranty. 

Note  that  we  are  dealing  with  a  claim  t>y 
the  heir,  and  with  a  deed  which  purports  to 
convey  the  land,  and  not  with  one  conveying 
the  right,  title,  and  interest  of  the  grantor, 
as  to  which  a  different  rule  prevails.  Lum- 
ber Ca  V.  Frice,  144  N.  0.  68,  56  S.  E.  684; 
Coble  y.  Barrlnger,  171  N.  O.  448,  88  a  R 
51S,  L.  R.  A.  1916E,  901. 

There  is  also  authority  for  the  position 
that  a.  deed  without  warranty,  which  pur- 
ports to  convey  the  land  passes  an  after-ac- 
quired title  to  the  grantee,  but  it  is  not  nec- 
essary to  decide  that  question,  as  there  Is  a 
warranty  in  the  deed  before  us. 

In  Eddleman  v.  Carpenter,  62  N.  C.  618,  in 
which  it  does  not  appear  there  was  a  war- 
ranty, the  court  says,  "Afterwards,  In  1S38, 
when  he  acquired  title  by  the  deed  of  Aber- 
nathy  to  him,  the  'estoppel  was  fed,'  so  as  by 
the  act  of  law  to  vest  the  title  in  Carpenter, 
in  the  same  manner  as  if  Eddleman  had 
owned  the  land  In  1832;"  In  Benick  v.  Bow- 
man, 56  N.  C.  315,  that  a  similar  deed  "took 
effect  [as  to  after-acquired  title]  so  as  to 
pass  the  title  of  the  property  by  way  of  es- 
toppel;" and  In  Hallyburton  v.  Slagle,  132 
N.  C.  950,  41  S.  B.  877,  "when  by  his  deed 
the  grantor  conveys  without  any  of  the  usu- 
al covenants  of  title,  or  when  by  the  form  or 
nature  of  the  conveyance,  he  affirms;  either 
expressly  or  Impliedly,  that  be  has  a  good 
and  perfect  title  to  the  land,  though,  in  fact, 
he  has  a  defective  or  imperfect  title,  and  he 
subsequently  acquires  a  good  title  tbereto, 
such  after-acquired  title  will  inure  to  the 
benefit  of  his  grantee  by  estopp^  Van 
Renselaer  v.  Kearney,  11  How.  297  (13  L. 
Ed.  703];  Kyan  v.  D.  S.,  136  D.  S.  68,  [10 
Sup.  Ct  913,  34  L.  Ed.  447]  11  Am.  &  Eng. 
Enc.  (2d  Ed.)  403;  Hagensick  v.  Castor.  63 
Neb.  495  [73  N.  W.  932] ;  French  v.  Spencer. 
21  How.  240  D.6  L.  Ed.  97]." 

it  Is  also  held  that  a  deed  which  purports 
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to  convey  the  land  transfers  the  estate  as  by 
a  flue  (Wellborn  v.  Flnley.  62  N.  C.  237); 
tbat  under  our  registration  acts  all  deeds 
are  put  on  the  same  footing  as  a  feoffment 
(Bryan  v.  Eason,  147  N.  a  292,  61  S.  E.  71) ; 
and  Mr.  Rawle  In  his  work  on  Covenants,  S 
243,  In  dlscusalng  the  effect  of  an  estoppel 
by  deed  without  warranty,  says: 

"Now  it  must  be  carefully  observed  that  by 
the  common  law  there  were  two  classes  of  cages 
in  which  an  estate  thus  actually  passes  by  es- 
toppel, and  two  only.  The  first  was  where  the 
mode  of  assurance  was  a  feoffment,  a  fine,  or  a 
common  recovery.  Such  was  their  solemnity 
and  high  diaracter  that  they  always  passed  an 
actual  estate,  by  right  or  by  wrong,  and,  as 
against  the  teoffer  or  conusor  and  his  heirs,  not 
only  divested  them  of  what  they  then  bad,  but 
of  every  estate  which  they  might  thereafter  by 
possibiUty  acquire,  and  this  doctrine  has  been 
applied  in  modern  times.  The  second  was  where 
the  assurance  was  by  lease,  under  which,  it  Will 
be  remembered,  estates  could  take  effect  in  fu- 
ture; and  the  estoppel  seems  to  have  been  put 
upon  the  ground  of  such  having  been  the  con- 
tract or  agreement  between  the  parties." 

If  this  position  is  sonnd — and  we  would  be 
Inclined  to  so  hold  If  the  question  was  be- 
fore us — ^If  there  was  no  warranty  the  heirs 
Of  the  grantor  could  not  recover  the  land  un- 
der title  claimed  by  descent  as  against  a 
stranger,  for  the  reason  that  the  after-ao- 
quired  title  would  pass  to  the  grantor  in  the 
deed  by  estoppel,  and  as  the  heirs  would  not 
be  the  owners  of  the  after-acquired  title,  they 
could  not  recover  on  It  It  follows,  as  the 
ancestor  of  the  plaintiffs  had  no  title  at  the 
time  of  the  conveyance  to  Weston  In  1812 
with  full  covenant  of  warranty,  and  as  this 
had  the  effect  by  way  of  rebutter  of  extln- 
gulsblng  the  right  of  action  of  their  heirs 
under  the  after-acquired  title  of  1815,  or  of 
passing  this  title  to  the  grantee  in  the  deed 
of  1812  toy  estoppel,  the  plaintiffs  cannot 
maintain  their  action  under  the  Newby  ti- 
tle, and  they  must  rely  upon  the  proceeding 
In  partition  as  an  estoppel  on  the  defendant 

When  we  come  to  consider  the  effect  of  the 
partition  proceeding  we  are  confronted  by 
the  fact  that  the  plaintiffs  have  failed  to 
show  any  estate  of  inheritance  in  their  an- 
cestors at  the  time  the  proceeding  was  insti- 
tuted, nor  have  they  shown  that  Mills  and 
Joslah  Biddick,  under  whom  the  defendant 
claims,  had  an  estate  of  Inheritance,  and  In 
the  absence  of  proof  of  these  facts  the  deci- 
sion In  Weston  v.  Lumber  Company,  162  N. 
O.  165,  77  S.  B.  430,  Ann.  C!as.  1015A,  931, 
and  Weston  v.  Lumber  CSompany,  169  N.  C. 
390,  86  S.  E.  3i63,  tn  whi<±  the  same  parti- 
tion proceeding  was  considered,  and  in  which 
It  was  held  that  it  did  not  operate  to  estop 
the  parties  from  denying  that  the  several 
tenants  in  common  had  an  estate  in  fee,  Is 
conclusive  against  the  plaintiffs.  We  are 
therefore  of  opinion  that  there  was  no  er- 
ror In  the  Judgment  of  his  honor  dismissing 
the  action  at  the  close  of  the  evidence. 

Affirmed. 


cm  N.  C.  MT) 

DOWELL  V.  cm  OF  RALEIGH.    (No,  264.) 

(Supreme  Court  of  North  Carohna.    March  21, 
1917.) 

1.  MtmiOIPAL       CORPOBATIOItS       «=381S(8)    — 

Torts  —  Dejiotb  in  Stbbets  —  Otheb  De- 
fects. 
Defects  in  defendant  municipal  corporation's 
street,  other  than  defect  which  caused  the  in- 
jury, may  be  considered  to  prove  the  particular 
defect  or  the  defendant's  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  (Jent  Dig.  |  1734.] 

2.  Death  <S=9ll— Action  fob  CAtTsmo  —  Na- 
TDBE  of  Right. 

Rights  of  action  for  wrongful  death  bdng 
created  by  statute,  the  beneficiaries  talte  under 
the  statute  and  not  through  the  deceased. 

(Eid.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §S  10,  15.] 

3.  Evidence  «=>238(1)— Accident  —  Admis- 
sions OF  Decedent  Pbiob  to. 

In  action  for  death  by  wrongful  act,  de- 
ceased's statements  prior  to  accident  as  to  con- 
dition of  his  vehicle,  are  inadmissible  on  de- 
fendant's behalf,  since  plaintiff  takes  under 
the  statute  and  is  not  bound  by  such  statemmts: 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ff  876,  SSL] 

4.  MuNiciPAi.  CoapoBATioNs  «=»788(1)— De- 
fects in  Stbket— Necessity  of  Notice. 

A  city  is  not  liable  for  injuries  caused  by 
street  defects,  unless  it  knew  ot,  or  by  ordinary 
diligence  might  have  discovered,  the  defects. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1641,  1646,  1032.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Onnor,  Judge. 

Action  by  WiUard  L.  Dowell  against  the 
City  of  Raleigh.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

This  Is  a  dvll  action  and  was  brought  for 
the  recovery  of  damages  for  the  wrongful 
desth  of  the  plaintiff's  intestate,  alleged  to 
have  been  caused  by  the  defendant's  neg- 
ligence, in  failing  to  keep  one  of  Its  streets 
In  a  reasonably  safe  condition.  It  appears 
that  on  the  morning  of  March  22,  1914.  R.  L. 
Johnson,  plaintiff's  intestate,  was  driving 
along  South  street  in  the  city  of  Raleigh,  in 
a  milk  wagon  drawn  by  horse;  that  the 
kingbolt  was  broken,  and  the  body  ot  the 
wagon  was  detached  and  fell,  and  Johnson, 
who  was  then  sitting  In  the  wagon,  was 
thrown  through  the  glass  front  of  his  wagon 
to  the  ground.  He  was  taken  up  in  an  un- 
conscious condition  and  in  a  few  moments 
tliereafter  died.  There  was  evidence,  on  the 
part  of  the  plaintiff,  that  In  South  street  at 
the  point  where  the  wagon  fell  to  the  ground 
there  were  three  ditches,  or  excavations, 
across  the  street  on  the  south  side  thereof, 
not  far  apart,  and  that  when  a  vehicle  ran 
into  and  across  the  ditches,  or  excavations, 
the  front  wheels  would  enter  one  about  the 
time  the  rear  wheels  entered  another;  that 
this  caused  very  violent  and  successive  Jerks 
of  the  wagon;  that  the  first  excavation  to 
the  south  was  from  six  to  eight  inches  in, 
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depth;  the  second  exc&yatlon  from  eight  to 
ten  inches  In  depth,  and  a  third,  at  the  place 
where  the  wagon  body  fell  to  the  ground, 
was  from  eight  to  ten  inches  in  depth.  On 
the  morning  in  question,  the  street  was  cover- 
ed with  a  light  snow,  which  had  been  blown 
Into  the  ditches  and  excavations,  completely 
covering  the  same  and  leaving  the  street,  to 
all  appearances,  safe  for  traveL  There  was 
also  evidence  tending  to  show  that  South 
street  was  one  of  the  much-traveled  streets 
of  the  city  and  that,  at  other  points  in  the 
street  there  were  holes  and  excavations 
which  rendered  the  same  unsafe^  There  was 
a  policeman's  call  box  near  the  holes  or  ex- 
cavations where  Johnson  was  killed  which 
required  policemen  of  the  city  to  come  to  the 
place  at  short  intervals  of  time.  The  defend-' 
ant  denied  all  negligence,  and  introduced  evi- 
dence tending  to  show  that  the  holes  In  ques- 
tion were  of  slight  depth,  and  that  the  street 
at  this  particular  place  was  In  a  reasonably 
safe  condition  for  travel.  The  usual  Issues 
In  actions  for  negligence  were  submitted  to 
the  jury.  The  Judge  instructed  the  Jury  in 
part  as  follows: 

"You  will  exclnde  from  your  consideration  any 
and  all  testimony  as  to  the  condition  of  South 
street  or  any  part  of  it,  other  than  the  place 
where  it  is  admitted  that  the  wagon  fell,  for 
notwithstanding  that  the  street  may  have  been 
in  bad  condition  elsewhere,  and  that  the  defend- 
ant may  have  been  negligent  as  to  the  condi- 
tion elsewhere,  that  would  not  make  the  de- 
fendant liable  to  the  plaintiff  in  this  case.  So 
your  inquiry  will  be,  first,  what  was  the  condi- 
tion of  the  street  immediately  at  the  point  at 
which  the  waron  fell?  Were  there  defects  in 
the  street?  Were  these  defects  such  as  to  ren- 
der passage  over  the  street  unsafo?" 

In  tbis  connection.  It  may  be  stated  that 
there  was  evidence  that  South  street  was  in 
worse  condition  at  other  places  than  it  was 
at  the  place  where  the  intestate's  injuries 
were  received. 

The  Jury  answered  the  first  issue  "No" ; 
that  Is,  that  there  was  no  negligence.  Judg- 
ment was  entered  £or  the  defendant,  and 
plaintiff  appealed. 

Douglass  &  Douglass  and  R.  N.  Simms,  all 
of  Raleigh,  for  appellant 

WALKER,  J.  (after  stating  the  facts  as 
above).  [I]  There  are  two  questions  to  be 
considered  in  this  case: 

1.  As  to  the  condition  of  the  street  at 
places  other  than  the  one  where  the  accident 
occurred.  The  court  admitted  the  proof,  or 
rather  it  seems  to  have  been  let  in  without 
any  objection.  It  may  be  tltat,  in  its  present 
furm,  it  was  not  competent,  as  it  extends  to 
the  entire  length  of  the  street  and  Is  not 
restricted  to  that  part  of  it  near  the  place 
where  the  intestate  was  killed.  We  find  this 
stated  in  one  of  the  authorities: 

"For  the  purpose  of  proving  or  disproving 
negligence  with  respect  to  the  particular  defect 
or  obstruction  which  caused  the  injury,  evidence 
of  similar  defects,  obstructions,  or  conditions 
existing  at  other  places,  or  <^  like  conditions,  ob- 


structions, or  methods  in  other  cities  Is  ordi- 
narily inadmissible.  But  evidence  of  aimQar  de- 
fects, obstructions,  or  conditions  in  die  immedi- 
ate vicinity  under  Uke  conditions  is  admissiUe 
as  tending  to  show  the  existence  of  the  particular 
defect  or  obstruction,  or  to  fix  constnictive  no- 
tice thereof  on  the  municipality.  Thus  sudi 
evidence  is  |ienerally  held  admissible  where  the 
accident  or  mjury  occurs  on  a  sidewalkof  uni- 
form construction  and  material  for  considerable 
length,  and  the  other  defects  or  condition  of- 
fered in  evidence  were  in  the  same  walk  and 
vicinity." 

Nor  does  it  appear  to  what  extent  the  other 
portions  of  the  street  were  defective,  nor 
whether  the  alleged  defects  were  near  to  or 
remote  from  the  one  in  question.  We  need 
not  pass  upon  the  admissibility  of  this  evi- 
dence because  there  was  no  objection  to  It, 
and  therefore  express  no  opinion  in  regard  to 
it  But  plaintiff  excepted  to  the  instruction 
of  the  court  relating  to  it  and  we  must  ascer- 
tain if  the  benefit  of  it  was  taken  away  from 
him  by  the  charge.  The  learned  judge  was 
right  in  stating  that  a  defect  at  any  other 
place  in  the  street  would  not  create  a  liabil- 
ity, unless  they  found  that,  by  reason  of  de- 
fendant's negligence,  there  was  a  defect  at 
the  place  where  Intestate  was  thrown  from 
the  wagon,  and  that  bis  death  was  proxi- 
mately caused  by*  it  but  the  language  of  the 
court  went  beyond  this,  as  we  think,  and 
excluded  the  evidence  from  the  consideration 
of  the  Jury.  It  Is  likely  that  it  was  not  so 
intended,  but  that  is  the  fair  construction 
of  it 

[2,  SI  2.  The  declaration  of  the  intestate 
as  to  the  condition  of  the  wagon  was  in- 
competent. It  was  not  a  declaration  against 
interest  as  at  that  time  he  Iiad  no  Interest 
to  serve  or  disserve.  He  had  no  cause  of  ac- 
tion himself,  as  his  death  was  Instantaneous, 
nor  did  he  even  have  any  interest  in  this 
cause  of  action.  It  is  one  not  luiown  to  the 
common  law,  bat  created  by  the  statute,  and 
the  beneficiaries  take,  not  by  any  Inheritance 
or  succession  from  him,  but  solely  because 
they  are  named  in  the  statute  as  the  re- 
cipients of  the  fund  recovered  for  the  death 
caused  by  the  defraidant's  negligent  or  wrong- 
ful act  The  cause  of  action  never  arose  un- 
til the  death  of  the  intestate,  and  then  not 
to  him  but  to  those  who  are  designated  by 
the  statute  to  take  the  fund  recovered.  They 
acquire  the  right  by  ttie  statute  alone,  and 
not  because  of  any  privity  with  the  intestate, 
for  none  such  exists  between  them,  In  any 
proi>er  sense  of  that  term.  This  is  weU 
settled  by  our  decisions.  Baker  v.  Railroad 
Ck>.,  91  N.  O.  308;  Taylor  v.  Cranberry  Oo., 
94  N.  a  626;  Beet  v.  Kinston.  106  N.  O. 
205,  10  S.  E.  997;  Killian  ▼.  Railroad  Co., 
128  N.  C.  261,  38  S.  E.  873;  Hattness  v. 
Pharr,  133  N.  0.  571,  45  S.  E.  901,  98  Am.  St 
Rep.  725;  BoUck  v.  RaUroad  Co.,  138  N.  C. 
871,  50  S.  E.  689;  Oulledge  v.  Railroad  Od., 
147  N.  O.  234,  60  S.  B.  1134;  HaU  v.  Rail- 
road Co.,  146  N.  O.  346,  59  S.  E.  879 ;  Bennett 
V.  Railroad  Co.,  159  N.  C.  346,  74  a  B.  8S3; 
Broadnaz  t.  Broadnax,  160  K  O.  432,  76  S 
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E.  216.  42  I..  R.  A.  (N.  S.)  725 ;  Hood  v.  Ttel»- 
graidi  C!o.,  162  N.  G.  92,  77  S.  E.  1094 ;  Hartis 
V.  Electric  EaUway  Co.,  162  N.  O.  236,  78  S. 
E.  164,  Ann.  Gas.  1915A,  811.  In  Hood  y. 
Telegraph  Co.,  supra,  the  coort  said: 

"The  right  of  action  for  wrongful  death,  be- 
ing conferred  by  statute  at  death,  never  be- 
longed to  the  deceased,  and  the  recovery  is  not 
assets  in  the  usual  acceixtation  of  the  term." 

And  in  Hartness  t.  Pharr,  sopra,  we  said: 

"Whatever  the  varying  forms  of  the  statatea 
may  be,  the  cause  of  action  given  by  them,  and 
also  by  the  original  English  statute,  was  in  no 
sense  one  which  belonged  to  the  deceased  per- 
son or  in  which  he  ever  had  any  interest,  and 
the  beneficiaries  under  the  law  do  not  claim 
by,  through,  or  under  him,  and  tJiis  is  so  al- 
though the  personal  representative  may  be  desig- 
nated as  the  person  to  bring  the  action.  •  •  • 
The  latter  does  not  derive  any  right,  title,  or  au- 
thority from  his  intestate,  but  sustains  more 
the  relation  of  a  trustee  in  respect  to  the  fund 
he  may  recover  for  the  benefit  of  those  entitled 
eventually  to  receiveit,  and  he  will  hold  it  when 
recoverred  actually  In  that  capacity,  though  in 
bis  name  as  executor  or  administrator,  and 
though  in  his  capacity  as  personal  representa- 
tive, he  may  perhaps  be  liable  on  his  bond  for 
its  proper  administration." 

This  passage  was  quoted  recently  with  ap- 
proval In  Broadnax  v.  Broadnax,  supra,  as 
was  the  following  from  Baker  v.  Railroad 
Co.,  91  N.  0.  310: 

"The  administrator  thus  occupies  the  place  of 
trustee,  for  a  special  purpose,  of  such  fund  as 
he  may  obtain  by  the  suit,,  holding  it  when  re- 
covered solely  for  the  use  of  those  who  are  en- 
titled under  the  statute." 

Our  statute  prescribes  the  method  of  pay- 
ing out  the  fund,  but  the  latter  Is  free  from 
the  claims  of  legatees  and  creditors.  The 
beneficiaries  derive  their  right,  therefore,  as 
we  have  said,  not  from  the  Intestate,  but 
under  the  statute.  These  views  are  sustained 
by  other  courts,  which  hold  that  the  cause  of 
action  created  by  statute  for  death  caused  by 
negligence  Is  independent  of  any  right  of 
action  the  deceased  may  have  had,  or  would 
have  liad  If  he  had  survived  the  injury.  G. 
&  O.  B.  R.  Co.  V,  Dixon,  179  V.  S.  131,  21 
Sup.  Ct  67,  45  I*  Ed.  121 ;  Dennick  v.  C.  R. 
Co.,  108  U.  S.  11,  26  Ii.  Ed.  439;  I.  C.  R.  Co. 
V.  Barron,  15  Wall.  90,  18  L.  Ed.  591.  Upon 
the  subject  of  admissions  or  declarations  of 
the  deceased  before  or  after  the  accident 
which  caused  his  death.  Tiffany,  on  Death  by 
wrongful  Act  (2d  Ed.)  g  194,  says : 

"The  declarations  of  the  deceased,  although 
made  under  such  circumstances  as  would,  upon 
an  indictment  for  homicide,  render  them  admis- 
sible as  dying  declarations,  are  inadmissible  on 
that  ground.  Whether  the  declarations  of  the 
deceased  are  admissible  in  favor  of  the  plaintiff 
will  depend  upon  whether  they  were  made  un- 
der such  circumstances  as  to  form  part  of  tiie 
res  gestse.  It  would  seem  that  such  declara- 
tions, if  not  admissible  as  part  qf  the  res  gestae, 
are  not  admissible  in  favor  of  the  defendant  as 
admissions,  since  the  plaintiff  in  such  case  does 
not  claim  in  the  right  of  the  deceased,  but  upon 
a  new  cause  of  action." 

This  Is  the  prevailing  opinion,  though  he 
admits  that  there  are  some  cases  to  the  con- 


trary, but  when  they  are  examined,  it  will 
be  found  that  they  rest  upon  the  principle,  or 
are  largely  influenced  by  it,  that  the  declara- 
tions, by  reason  of  the  fact  that  they  were 
made  at  the  very  time  of  the  injury,  or  of 
their  being  concomitant  therewith  in  some  de- 
gree, and  explanatory  thereof,  became  pars 
rei  gestae.  The  follawing  cases  treat  them  as 
inadmissible :  Ohio  &  M.  R,  Co.  v.  Hanuners- 
ley,  28  Ind.  371 ;  Johnston  v.  Oregon,  etc.,  R, 
Co.,  23  Or.  94,  81  Pac.  283 ;  Louisville,  etc.,  R. 
Co.  V.  Berry,  9  Ind.  App.  63,  36  N.  E.  565,  36 
N.  E.  646;  Id.,  2  Ind.  App.  427,  28  N.  E.  714; 
L.  &  N.  R.  Co.  V.  Stacker,  86  Tenn.  343,  6  S. 
W.  737,  6  Am.  St  Rep.  840;  Fitzgerald  v. 
Town  of  Weston,  52  Wis.  354,  9  N.  W.  13. 
In  the  case  last  dted,  the  court  held  tliat 
where  the  widow  brought  an  action  to  recover 
for  the  death  of  her  husband  which  was  al- 
leged to  have  beeA  caused  by  defendant's  neg- 
ligence, any  declarations  she  had  made  dur- 
ing the  life  of  her  husband  after  the  accident 
were  competent  only  to  contradict  her,  as  a 
witness  at  the  trial  for  herselfi  but  were 
not  competent,  as  declarations  against  inter- 
est, even  against  herself  as  plaintiff  in  the 
action,  to  be  used  as  substantive  testimony 
and  the  court  said: 

"Mor  do  we  think  they  were  admissible  as 
being  made  by  a  party  in  interest,  within  the 
meaning  of  the  rule.  When  the  plaintiff  made 
these  declarations,  she  had  no  intere.;t  in  the 
cause  of  action  against  the  town  by  reason  of 
the  injury  to  her  husband,  caused  by  a  defective 
highway.  It  is  only  in  consequence  of  his  death, 
subseqiuent  to  such  declarations,  that  she  has 
the  right  of  action  under  the  statute.  But, 
as  we  understand  the  rule,  the  declarations,  to 
be  admissible,  must  be  against  the  interest  of 
the  person  making  them  at  the  time  when  they 
were  made.    1  GreenL  Ev.  147." 

And  to  the  same  effect  Is  Ia,  etc.,  R.  Co.  v. 
Berry,  supra,  9  Ind.  App.  63,  35  N.  E.  566: 

"In  the  case  at  bar  the  injury  sued  for  was 
originally  and  primarily  inflicted  upon  the  ap- 
pellee, and  no  part  of  the  damages  described 
ui  the  complaint  and  awarded  by  the  jury  could 
have  been  recovered  by  the  deceased  had  he  sur- 
vived the  injury.  Mayhew  v.  Bums,  103  Ind. 
328.  2  N.  B.  793.  His  services  during  his  mi- 
nority belonged  to  the  appellee,  as  his  lawful 
right,  and  it  was  not  within  the  power  of  the 
deceased  son  to  have  legally  defeat«l  this  right. 
Conseanently,  upon  the  clearest  principles  of 
law,  tne  admissions  of  the  deceased  could  not 
bind  the  appellee.  As  bearing  somewhat  upon 
tills  nuestion,  see  Insurance  Co.  v.  Wiler,  100 
Ind.  9i2,  50  Am.  Rep.  769;  Lawson,  Rights,  Rem. 
&  Pr.  S  1106.  Appellant  assails  ttie  correctness 
of  the  statement  above  quoted,  in  so  far  as  it 
states  'that  the  admissions  of  the  deceased  could 
not  bind  the  appellee,'  and  insists  that  the  au- 
thorities cited  do  not  sustain  it.  The  assault 
is  not  well  founded.  The  word  'admission'  is 
here  used  in  the  sense  of  a  declaration  against 
interest.  As  in  the  nature  of  thiifgs  it  was  not 
possible  for  the  deceased  to  have  any  interest 
in  the  subject-matter  of  this  controversy,  his 
declaration  could  not  admit  away  a  right  he  did 
not  possess." 

The  court  held  that  the  evidence  was 
competent  as  part  of  the  res  gestae,  and  could 
he  considered  therefore  on  the  motion  to  re- 
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verse  upon  the  evidence — a  very  different 
question.  In  Hartls  v.  Electric  Railway  Co., 
162  N.  C.  236,  78  S.  E.  164,  Ann.  Gas.  1915A, 
811,  a  deposition  taken  In  a  suit  by  the  in- 
jured party  was  permitted  to  be  read  in  a 
subsequent  action  by  his  administrator  after 
his  death,  but  this  was  allowed  upon  the 
ground  that  the  questions  under  investigation 
in  the  two  suits  were  substantially  the  same, 
and  there  had  been  full  opportunity  to  cross- 
examine  in  the  first  case,  and  that  the  admin- 
istrator was  plaintiff  in  both  actions.  The 
principle  now  applied  in  this  case  was  fully 
recognized  there. 

We  conclude,  therefore,  that  the  court 
should  not  have  admitted  the  declaration 
against  plaintiff's  objection. 

[4]  But  the  city  cannot  be  held  liable  un- 
less it  had,  or  should  have  had,  notice  of  the 
defect,  if  one  existed.  "The  governing  au- 
thorities of  a  town  are  charged  with  the  duty 
of  keeping  their  streets  and  sidewalks,  drains, 
culverts,  etc.,  in  a  reasonably  safe  condition ; 
and  their  duty  does  not  end  at  all  with  put- 
ting them  In  a  safe  and  sound  condition 
oi-iginally,  but  they  are  required  to  keep 
them  so  to  the  extent  that  this  can  be  accom- 
plished by  proi>er  and  reasonable  care  and 
continuing  supervision.  Code,  §  3803 ;  Bunch 
V.  Edenton,  90  N.  C.  431 ;  Russell  v.  Monroe, 
116  N.  C.  720,  21  S.  B.  550,  47  Am.  St.  Rep. 
823.  The  town,  however.  Is  not  held  to  war- 
rant that  the  condition  of  its  streets,  etc., 
shall  be  at  all  times  absolutely  safe.  It  is 
only  responsible  for  negligent  breach  of  duty, 
and,  to  establish  {such  responsibility,  it  is 
not  sufficient  to  show  that  a  defect  existed 
and  an  injury  has  been  caus^  thereby.  It 
must  be  further  shown  that  the  officers  of  the 
town  'knew,'  or  by  ordinary  diligence  might 
have  discovered,  the  defect,  and  the  charac- 
ter of  the  defect  .was  such  that  injuries  to 
travelers  therefrom  might  reasonably  be  an- 
ticipated. It  will  be  observed  that  actual  no- 
tice of  a  dangerous  condition  or  defective 
structure  is  not  required,  but  notice  may  be 
implied  from  circumstances,  and  will  be  im- 
puted to  the  town  if  its  officers  could  have 
discovered  the  defect  by  the  exercise  of  prop- 
er diligence."  Fitzgerald  v.  Concord,  140  N. 
C.  110,  52  S.  E.  309  (citing  and  quoting  1 
Sh.  &  Redf.  Neg.  S  369). 

Before  a  case  of  actionable  negligence  is 
made  out,  the  Jury  must  find  that  there  was 
a  dangerous  defect  in  the  street;  that  it 
was  there  by  reason  of  defendant's  negli- 
gence, or  its  failure  to  repair,  after  actual  or 
constructive  notice  of  it;  that  it — and  not 
the  defective  wagon,  if  the  latter  was  defec- 
tive— was  the  proximate  cause  of  the  intes- 
tate's death,  the  burden  being  on  the  plain- 
tiff to  show  negligence  and  on  the  defendant 
as  to  any  contributory  negligence. 

There  will  be  a  new  trial  for  the  error 
above  indicated. 

New  trial. 


078  N.  C.  a» 

In  r«  STONE.     (Na  249.) 

(Supreme  Court  of  North  Carolina.    March  28L 
1917.) 

1.  Death  «s>31(1)— Federal  Empi^tkbs'  Li- 
ABiLnr  Act— RioHT  to  Recoveb. 

Federal  Employers'  Liability  Act  April  22, 
1908,  c.  149,  35  Stat.  65  (U.  S.  Comp.  St.  1913, 
§  8657^  I  1,  creates  three  classes,  and  if  ther* 
is  a  widow,  husband,  or  children,  all  other  per- 
sons are  excluded  from  recovery,  and  if  there 
is  none  of  such  class,  and  there  are  parents, 
all  other  persons  are  excluded,  and  if  there  are 
none  of  the  first  two  classes,  next  of  kin  depend- 
ent upon  the  employe  can  recover,  but  if  next  of 
kin  are  not  dependent,  there  can  be  no  recov- 
ery. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  It  35,  46.] 

2.  Appeal  and  Ebbob  «=>223— Fedebal  £m- 

PLOYEBS'    LlABILlTT   AcT— RiGHT  TO    ReCOV' 
EB— PbESEBVATION  OF  EXCEPTIONS. 

In  action  under  federal  Employers'  Liability 
Act  for  death  of  servant.  If  recovery  by  next 
of  kin  be  enlarged  by  wrongful  inclusion  of  one 
not  dependent,  the  objection  must  be  raised  at 
trial  by  proper  exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   {{  1338-1342,   1344.   1346- 

8.  Death  «s>101— Fbdebal  Emplotebs'  Lia- 

BiLrrr  Act  —  Amount  of  Recovebt  by 

Classes. 

Since  the  federal  Employen:'  Liability  Act 

merely  provides  the  order  in  which  classes  o{ 

relatives  of  the  deceased  workman  can  recover, 

the  portion  of  recovery  by  each  class  is  governed 

by  the  state  statute. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SI  132-139.] 

4.  Death  ®=9l01— Fbdebal  Eicflotebs*  Lta- 

BiLiTT  Act. 
In  action  for  death  of  servant  brought  under 
federal  Employers'  Liability  Act,  amount  allot- 
ted to  various  heirs  is  of  no  consequence  to  em- 
ployer, unless  it  increases  total  recovery. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SS  132-139.] 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Bond,  Judge. 

In  the  matter  of  the  accounting  of  Carey 
Stone,  as  guardian  of  Thomas  S.  Stone,  an 
infant  on  the  application  of  Emmett  P.  Stone, 
uncle  of  Thomas  S.  Stone.  From  the  decree 
rendered,  the  guardian  appeals.    Affirmed. 

This  proceeding  was  begun  before  the  clerk 
whose  decision  was  affirmed  in  the  superior 
court  upon  appeal.  It  is  admitted  that  the 
deceased  was  killed  while  employed  by  the 
Seaboard  Air  Line  Railroad  Company  in  in- 
terstate commerce  and  left  a  widow  31  years 
old  and  one  son  11  years  old,  and  that  the 
net  amount  received  by  her  as  administra- 
trix of  her  husband  after  payment  of  attor- 
ney's fees  was  $9,750,  and  that  they  are  both 
dependent  and  are  the  sole  beneficiaries. 
It  is  agreed  that  property  owned  by  either, 
if  any,  shall  not  be  considered  in  passing  on 
this  question ;  tliat  both  are  in  good  health : 
that  the  boy  lives  vritb  his  mother ;  and  that 
their  relations  to  each  other  are  such  as 
usually  prevail  between  mother  and  minor 
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son.  It  Is  admitted  that  the  money  receiv- 
ed was  paid  hy  compromise  to  the  adminis- 
trator ^thoQt  action,  and  that  the  decedent 
had  taken  care  of  bis  wife  and  child.  Upon 
these  facts  the  counsel  for  the  widow  moved 
the  court  to  submit  to  the  Jury  Issues  as  to 
the  relative  rights  of  herself  and  her  child 
In  the  fund  or  to  refer  it  to  a  referee  to  as- 
certain the  amount  due  each.  The  court  re- 
fused to  do  this,  and  affirmed  the  order  of 
the  clerk  to  divide  the  fund  In  accordance 
with  our  statute  of  distributions,  allotting 
to  the  widow  one-third  and  the  child  two- 
thirds,  and  directed  that  the  widow  should 
give  an  administration  bond  In  the  stun  of 
$13,000,  being  double  the  amount  of  the  $6,- 
500  allotted  to  the  child.  From  such  Judg- 
ment she  excepted  and  appealed. 

Douglass  &  Douglass,  of  Raleigh,  for  ap- 
pellant. Moses  N.  Amis  and  Winston  & 
Biggs,  all  of  Raleigh,  for  infant 

CLARK,  C.  J.    The  net  sum  received  by 

the  administratrix  under  the  compromise  and 
settlement  with  the  railroad  company  stands 
on  the  same  basis  as  If  it  had  been  recover- 
ed by  action.  The  sole  question  presented, 
therefore.  Is  whether  the  compensation  for 
wrongful  death  of  an  employ^  while  engaged 
in  Interstate  commerce,  already  ascertained 
and  determined,  Is,  on  the  facts  of  this  case, 
to  be  apportioned  according  to  our  statute  of 
distributions.  The  federal  Employers'  Lia- 
bility Act  provides  that  the  action  shall  be 
brought  by  the  personal  r^resentatlve  of 
the  deceased  employ^ — 

"for  the  benefit  (1)  of  the  surviving  widow,  or 
husband  and  children  of  such  employ^;  and,  if 
none,  then  (2)  of  such  employe's  parents ;  and  if 
none,  tlien  (3)  of  the  next  of  Icin  dependent  upon 
said  employ^." 

[1,  2]  The  federal  statute  therefore  creates 
three  classes,  which  are  separate  and  distinct 
from  the  other.  If  there  is  any  member  of 
the  first  class,  the  other  two  are  excluded. 
If  there  Is  none  of  the  first  class,  but  one  or 
more  of  the  second,  then  the  third  class  will 
be  excluded.  If  any  member  of  the  last 
class  does  not  come  under  the  provision  "de- 
pendent upon  such  employ^"  (Allen,  J.,  Dooley 
V.  Railroad,  163  N.  C.  454,  79  S.  E.  970,  L.  R. 
A.  1916E,  185),  then  such  person  is  exclud- 
ed from  that  class,  and  If  such  exclusion 
should  apply  to  the  whole  of  that  class,  then 
there  can  be  no  recovery.  If  the  recovery 
by  "next  of  kin"  should  be  enlarged  by  the 
wrongful  inclusion  of  one  not  "dependent," 
that  question  must  be  raised  at  the  trial  by 
proper  exceptions.  Railroad  v.  Zachary,  232 
V.  S.  248,  34  Sup.  Ct  305,  58  L.  Ed.  591. 
Ann.  Cas.  1914C,  159. 

[3]  The  federal  Employers'  Liability  Act 
-declares  who  shall  take  in  case  of  wrongful 
death,  but  -leaves  it  as  a  matter  of  law  how 
much  and  what  proportion  each  shall  take 
in  its  class,  except  when  the  state  act  re- 
'Qairea  that  the  api>ortionment  must  be  made 
In  the  verdict  as  in  Railroad  v.  McGlnnis, 


228  U.  S.  173,  S3  Sup.  Ct  426,  57  L.  Ed.  785, 
under  the  Texas  Act  The  federal  statute 
makes  no  provision  for  the  apportionment  of  . 
the  fund,  and  therefore  the  state  statute 
controls.  The  source  of  the  recovery  is  the 
United  States  statute,  and  that  indicates  only 
the  different  classes  of  the  beneficiaries,  and 
the  manner  of  ascertaining  the  amount  due. 
But  when  the  amount  and  class  are  ascer- 
tained, the  sum  paid  or  recovered  must  be 
distributed  in  that  class  according  to  the  re- 
quirement of  the  state  law.  In  this  case 
there  being  a  widow  and  a  child,  the  amount 
is  to  be  divided  between  them  according  to 
our  statute,  two-thirds  to  the  child  and  -one- 
third  to  the  widow.  That  matter  is  regulat- 
ed by  the  state  statute  of  distribution.  Rail- 
road V.  White,  238  U.  8.  507,  35  Sup.  C5t  865, 
59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252. 

It  is  true,  as  contended  by  the  appellant's 
brief,  that  the  classification  of  beneficiaries 
under  the  federal  act  must  govern  when  it 
differs  from  the  state  act,  but  within  the 
class  entitled  the  federal  act  applies  only  BO 
far  as  to  restrict  recovery  in  the  third  class 
to  those  who  suffer  some  pecuniary  loss, 
while  under  the  state  statute  this  is  not  so. 
When  as  here,  the  parties  are  in  the  same 
class,  there  being  no  conflict  between  the 
state  and  federal  statute,  the  latter  Is  silent, 
and  the  state  statute  controls  the  distribu- 
tion. 

In  Broadnax  v.  Broadnaz,  160  N.  C.  432, 
76  S.  E.  216,  42  L.  R.  A.  (N.  S.)  725,  the 
court  held  that  the  amount  of  recovery  for 
wrongful  death  must,  under  Revlsal,  §{  69 
60,  "be  disposed  of  as  provided  for  the  dis- 
tribution of  personal  pTopeTty  in  case  of  in- 
testacy and  that  it  cannot  be  applied  either 
In  payment  of  debts  nor  can  any  part  there- 
of be  allotted  to  the  widow  on  her  year's 
support,"  and  to  the  same  purport  Nelll  v. 
Wilson,  146  N.  C.  242,  59  S.  E.  674,  but  this 
does  not  exempt  the  share  of  the  distributee 
from  being  liable  to  his  creditors. 

In  Hartness  v.  Pharr,  133  N.  C.  566,  45  S. 
E.  901,  98  Am.  St  Rep.  725,  it  was  held  that 
where  a  person  domiciled  In  another  state  is 
killed  in  this  state  and  his  administrator 
sues  here  the  funds  recovered  must  be  dis- 
tributed according  to  our  statute  although 
prior  administration  had  been  taken  out  in 
the  state  of  his  domicile,  citing  Dennick  v. 
Railroad,  103  U.  S.  11,  26  L.  Ed.  439;  Mc- 
Donald V.  McDonald.  96  Ky.  209,  28  S.  W. 
482,  49  Am.  St.  Rep.  289 ;  Nelson  v.  Railroad, 
88  Va.  971, 14  S.  E.  838,  15  L.  R.  A.  583 ;  Mor- 
ris V.  Railroad,  65  Iowh,  727,  23  N.  W.  143, 
54  Am.  Rep.  30,  and  other  cases.  The  reason 
is  that  the  fund  having  been  recovered  in 
our  Jurisdiction,  and  not  being  assets  for 
payment  of  debts,  must  be  distributed  accord- 
ing to  our  statute  in  such  cases. 

In  Kenney  v.  Railroad,  167  N.  C.  14,  82 
S.  E.  968,  Ann.  Cas.  1916E,  450,  it  was  held 
that  the  meaning  of  the  words  "next  of  kin" 
in  the  federal  Employers'  Liability  Act  is.  i 
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depoident  upon  the  state  law  regulating  in- 
heritances. This  was  affirmed  on  writ  of 
error  (Bailroad  v.  Kenney,  240  U.  S.  489, 
86  Sup.  Ot  458,  -60  U  Ed.  762,  citing  Blagge 
V.  Balch,  162  U.  S.  at  page  464,  16  Sup.  Ot. 
at  page  859,  40  L.  Ed.  1039),  that  Congress 
Intended  that  the  "nest  of  kin"  should  be 
determined  "according  to  the  statutes  of 
distrlhution  of  the  respective  states  of  the 
domlcUe  of  the  original  sufferers,"  holding, 
further,  that  whether  the  next  of  Mn  occu- 
pied a  dependent  relation  which  would  have 
entitled  them  to  recover  was  foreclosed  by 
the  finding  of  the  Jury,  as  it  is  in  this  case 
by  the  adjustment  of  the  amount  by  the  par- 
ties  in  lieu  of  a  verdict. 

In  regard  to  the  cases  relied  on  by  the 
eppeUants  McGlnnis  v.  RaUroad,  228  U.  S. 
173,  33  Sup.  Ct  426,  67  L.  Ed.  785,  presented 
a  question  whether,  the  recovery  being  limit- 
ed to  dependent  r^atives,  a  surviving  child 
who  was  not  dependent  upon  the  decedent 
could  recover  anything.  That  is  not  the  case 
here,  where  the  amount  is  determined  and 
the  only  question  is  as  to  the  apportionment 
between  the  child  and  dependent  widow. 
The  same  question  as  to  making  an  allow- 
ance in  the  verdict  arises  in  Bailroad  v.  Hol- 
biook,  235  U.  S.  629,  35  Sup.  Ct  143,  69  L. 
Ed.  392. 

In  Bailroad  v.  White,  238  U.  S.  508,  35 
Sup.  Ct  865,  59  K  Ed.  1433,  Ann.  Cas.  1916B, 
252,  It  was  held  that  the  omission  from  the 
federal  statute  of  the  apportionment  required 
by  Lord  Campbell's  Act  (and  in  only  a  few 
of  the  American  states)  indicated: 

"The  Intention  of  Congress  to  follow  the  prac- 
tice In  moBt  of  the  American  states  of  not  re- 
quiriDK  such  apportionment,  and  that  where  it 
was  alleged  that  next  of  kin  not  dependent,  and 
therefore  not  entitled  to  recover,  were  included 
and  had  thus  swelled  the  amount  of  the  recov- 
ery, the  questian  of  their  exclusion,  or  rather 
wrongful  inclusion,  should  be  raised  in  an  ap- 
propriate manner  under  the  practice  of  the  court 
in  which  the  trial  was  bad  (citing  Railroad  v. 
Zachary,  232  U.  S.  24S.  34  Sup.  Ct  305,  68 
h.  EM.  591,  Ann.  Cas.  1914C,  159). 

No  question  of  tliat  kind  (which  could  con- 
cern the  BaUroad  Company  only)  arises  here, 
as  the  amount  was  settled  by  compromise, 
and  both  the  widow  and  her  son  are  entitled 
to  recover  In  the  first  class. 

In  Taylor  v.  Taylor,  232  U.  8.  363,  34  Sup. 
Ct  350,  58  U  Ed.  638,  it  was  held  that  the 
state  statute  could  not  defeat  the  right  of 
the  widow,  though  childless,  from  recovery, 
because  she  Is  expressly  embraced  in  the 
preferred  class     under  the  federal  statute. 

In  Bailroad  v.  Leslie,  238  U.  S.  599,  35 
Sup.  Ct  844,  59  L.  Ed.  1478,  it  was  held  that 
a  recovery  under  the  federal  statute  would 
not  be  reversed  on  writ  of  error  because  the 
Jury  was  not  required  to  specify  In  Its  ver- 
dict the  amount  awarded  on  account  of  each 
distinct  liability,  where  such  verdict  Is  in  ac- 
cordance with  local  practice.  It  was  other- 
wise in   the   McGlnnis  Case,   supra,   for  In 


Texas  it  was  held  that  the  failure  of  the 
Jury  to  apportion  the  damages  asaeased  was 
error.  Tiffany  on  Death  by  Wrongfal  Act. 
S89. 

[4]  It  Is  well  settled  that  the  amonnt  al- 
lotted to  each  party  entitled  la  of  no  «m- 
cem  to  the  defendant  unless  such  allotment 
Increased  the  amount  of  the  total  recovery. 
In  this  case,  the  amount  being  settled  by 
agreement  the  defendant  is  not  concerned, 
and  the  sole  question  is  as  to  the  distribu- 
tion which  must  be  determined  by  the  state 
statute  of  distribution.  In  apportionment 
states — Maryland,  Texas  and  Virginia  which 
substantially  follow  Lord  Campbell's  Act — 
the  recovery  should  be  apportioned  by  the 
Jury  or  other  appropriate  tribunal.  But  In 
nonapportionment  states,  like  North  Carolina 
and  probably  all  the  other  states  not  above 
named,  while  such  fund  must  be  distributed 
among  the  beneficiaries  designated  by  the 
federal  statute,  yet  the  amount  going  to 
each  distributee  (If  belonging  to  the  class 
entitled  to  recover  and  dependent)  must  be 
disbursed  according  to  our  statute  of  distri- 
butions. 

Upon  the  facts  in  this  case  the  Judgment' 
was  entirely  correct,  and  must  be  affirmed. 

WALEEB  and  ALLEN,  JJ.,  dissent 

a78  N.  c.  TW) 

STATE  V.  ROGERS.    (No.  241.) 

(Supreme  Court  of.  North  Carolina.    Mardi  28, 
1917.) 

Cbiuinai,  Law  «=>666(2)t  898  — Tkiai,— Bb- 

IIABKB  OF  COUBT— CUBK  OF  EBBOB. 

In  ijrosecution  for  cruelty  to  animals,  it 
was  prejudicial  error  for  the  court  during  ex- 
amination of  defendant,  to  say,  "Answer  yes  or 
no,  and  don't  be  dodging ;"  and  such  error  can- 
not be  cured  by  subsequent  admonition,  however 
often  repeated,  and  however  strong,  not  to  re- 
gard the  word  "dodging." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1525,  211&-2121.] 

Appeal  from  Superior  Oourt  Wake  Coun- 
ty ;  Bond,  Judge, 

Shepard  Rogers  was  convicted  of  cruelty 
to  animals,  and  he  appeals.  Reversed,  and 
new  trial  ordered. 

B.  N.  Slmms,  of  Raleigh,  J.  O.  Mills,  of 
Wake  Forest,  and  Armistead  Jones  &  Son,  ot 
Raleigh,  for  appellant  The  Attorney  Oen- 
eral  and  R.  H.  Sykes,  of  Durham,  for  the 
State. 

WALKER,  J.  Indictment  for  crudity  to 
animals,  two  mules,  the  property  of  Samuel 
Rogers.  We  are  compelled  to  grant  a  new 
trial  because  of  a  remark  of  the  Judge  to 
the  defendant  while  testifying  as  a  witness 
for  himself.  The  cruelty  alleged  was  in  not 
feeding  the  mules  prc^riy  or .  sufficiently. 
On  cross-examination  of  the  defendant  he 
was  directed  by  the  court  to  answer  the  ques- 
tions concisely  "and  not  be  dodging,"  and  de- 
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fendant  excepted  to  the  rue  of  the  words 
"and  not  be  dodging."  The  judge  then,  and 
afterwards.  In  his  charge,  explained  to  the 
Jury  that  he  did  not  intend  to  reflect  upon 
the  witness,  and.  If  he  nsed  the 'word  "dodg- 
ing," that  they  should  not  consider  it  The 
Judge  further  stated  that: 

"The  witness  had  been  cautioned  before  to 
make  direct  answers  to  the  solicitor's  questions, 
instead  of  making  a  detailed  statement  about 
matters  not  responsive  to  the  questions,  and 
remarked  that  the  court  could  not  take  a  whole 
week  to  try  this  case,  and  then  asked  the  wit- 
ness to  listen  to  the  questions  and  gire  direct 
answers  to  them)  if  he  could." 

The  defendant  again  excepted.  The  court 
also 'told  the  jury  that,  when  he  used  the 
word  "dodging,"  he  meant  no  reflection  upon 
the  witness;  but  he  spoke  to  him  as  he  did 
because,  "instead  of  answering  the  question, 
he  was  talking  about  something  else."  De- 
fendant again  excepted. 

The  use  of  the  word,  especially  when  it 
was  addressed  by  the  court  to  the  witness, 
Willie  testifying  for  himself,  was  calculated, 
though  not  intended,  to  seriously  disparage 
him,  and  in  its  usual  and  ordinary  meaning, 
even  though  used  or  intended  in  a  different 
sense,  was  a  reflection  upon  him.  It  clearly 
Implied  that  he  was  trying  to  evade  telUng 
the  truth,  if  it  did  not,  in  its  correct  sense 
and  as  popularly  understood,  mean  more. 
The  learned  judge,  always  fair  and  just  in 
his  rulings  and  conduct  of  a  case,  did  all  that 
could  possibly  be  done,  after  using  the  word, 
to  undo,  or  neutralize,  the  harm  that  it  caus- 
ed to  the  defendant,  and  if  the  case  turned 
upon  the  explanation  alone,  we  would  not 
hesitate  to  overrule  the  exception,  for  it  was 
explicit  and  ample,  provided  It  was  soipe- 
tliing  that  could  be  explained  away  or  re- 
tracted. But  we  do  not  think  it  was  of  that 
character.  It  is  difficult,  if  not  impossible, 
to  remove  the  prejudice  created  by  such  a  re- 
mark from  the  bench.  It  obviously  impeach- 
ed the  witness,  as  It  imputed  that  he  was 
trying  not  to  teU  the  truth,  if  he  could  help 
It.  or  in  other  words,  that  he  was  "dodging" 
the  truth,  which  would  be  strong  evidence  of 
his  guilt,  because,  if  he  was  innocent,  the 
truth  could  not  hurt  him.  The  impression 
thus  made  on  the  jury  against  the  defendant 
could  not  be  eradicated  by  any  explanation, 
or  even  a  withdrawal  of  the  word.  In  State 
V.  Cook,  162,  N.  O.  686,  77  S.  B.  769,  indict- 
ment for  murder,  the  expression  of  the  judge 
was: 

"What  difference  does  it  make  if  Pittman  was 
advancing  on  him  with  a  stick?  That  would 
-  not  give  him  the  right  to  kill  Ben  Coley." 

This  was  held  to  be  an  expression  of  opin- 
ion, under  the  statute,  and  that  it  could  not 
well  be  recalled  so  as  to  remove  the  preju- 
dice caused  by  it    The  court  then  said: 

"While  the  statute  refers  in  terms  to  the 
charge,  it  has  always  been  the  accepted  con- 
struction that  it  applies  to  any  such  expression 
of  opinion  by  the  fudge  in  the  hearing  of  the 
jury  at  any  time  durmg  the  trial.  Pell's  Re- 
visal.  i  535:  Park  v.  Exum,  156  N.  C.  228 
172  S.  E.  309];    Withers  v.  Lane,  144  N.  C. 


184  F56  S.  B.  86in ;  State  ▼.  Dick,  60  N.  O. 
440  [86  Am.  Dec.  439].  Tbe  learned  and  nsnal- 
ly  careful  judge  was  evidently  conscious  that 
he  had  probably  and  by  inadvertence  prejudiced 
the  prisoner's  case,  for  he  added,  'But  the  court 
has  no  right,  nor  has  it  the  inclination,  to  ex- 
press an  opinion  about  the  case;'  but  the  for- 
bidden impression  had  already  been  made,  and 
as  to  the  vital  portion  of  prisoner's  plea,  and 
on  authority,  the  attempted  correction  by  his 
Honor  must  be  held  inemdent  for  the  purpose. 
State  V.  Dick,  supra;  State  v.  Caveness,  78 
N.  C.  484.  In  State  t.  Dick,  the  court  held: 
'Any  remark  made  by  a  judge,  on  the  trial  of 
an  issue  by  a  jur^,  from  which  the  jur^  may 
infer  what  his  opinion  is,  as  to  the  sufficiency 
or  insufficiency  of  the  evidence,  or  any  part  of 
it  pertinent  to  the  issue,  is  error,  and  the  er- 
ror is  not  corrected  by  his  telling  the  jury  that 
It  is  their  ezdusive  province  to'  determine  on 
the  sufficiency  or  insufficiency  of  evidence,  and 
that  they  are  not  bound  by  his  opinion  in  re- 
gard thereto.'" 

We  said  in  Withers  t.  Lane,  144  N.  O.  184, 
56  S.  E.  855,  regarding  an  intimation  of  opin- 
ion by  the  judge  upon  the  evidence  adverse 
to  one  of  the  parties: 

"This  may  be  done  by  his  manner  or  peculiar 
emphasis,  or  by  hia  so  arraying  and  presenting 
the  evidence  as  to  give  one  of  the  parties  an 
undue  advantage  over  the  other ;  or,  again,  the 
same  result  will  follow  the  use  of  language  or 
a  form  of  expression  calculated  to  impair  the 
credit  which  might  otherwise  and  under  normal 
conditions  be  given  by  the  jury  to  the  testimony 
of  one  of  the  parties.  State  v.  Dancy,  78  N.  C. 
437;  State  v.  Jones,  67  N.  C.  285.  It  can 
make  no  difference  in  what  way  the  opinion  of 
the  judge  is  conveyed  to  the  jury,  whether  di- 
rectly or  indirectly.  The  act  forbids  an  intima- 
tion of  his  opinion  in  any  and  every  form,  the 
intent  of  the  law  being  that  each  of  the  parties 
shall  have  an  equal  and  a  fair  chance  before 
the  jury." 

And  Judge  Kash,  construing  the  statttte  in 
Nash  y.  Morton,  48  N.  G.  3,  said: 

"We  all  know  how  earnestly,  in  general, 
juries  seek  to  ascertain  the  opinion  of  the  judge 
[who  is]  trying  the  cause  upon  the  controverted 
facts,  and  how  willing  they  are  to  shift  their 
responsibility  from  themselves  to  the  court 
The  governing  object  of  the  act  was  to  guard 
against  such  results,  and  to  throw  upon  the 
jurors  themselves  the  responsibility  of  respond- 
ing to  the  facts  of  the  case.  Nor  is  it  proper 
for  a  judge  to  lead  the  jury  to  their  contu- 
sions on  the  facts." 

The  general  result  Is  that  the  defendant 
has  been  made  to  carry  a  greater  burden 
during  the  trial  than  the  law  imposed  upon 
him.    As  again  said  in  the  Withers  Case: 

"The  books  disclose  the  fact  that  able  and 
upright  judges  have  sometimes  overstepped  the 
limit  fixed  by  the  law;  but  as  often  as  it  has 
been  done  this  court  has  enforced  the  injunc- 
tion of  the  statute  and  restored  the  injured  par- 
ty to  the  fair  and  equal  opportunity  before  the 
jury  which  had  been  lost  by  reason  of  the 
transgression,  however  innocent  it  may  have 
been ;  and  we  must  do  as  our  predecessors 
have  done  in  like  cases.  Our  view  that  the 
charge  violated  the  statute  is  sustained  by  the 
cases  already  cited,  to  which  the  following  may 
be  added :  State  v.  Bailey,  60  N.  C.  137 ;  State 
V.  Thomas,  29  N.  C.  381 ;  State  v.  Presley,  30 
N.  C.  4i)4;  State  v.  Rogers,  93  N.  C.  525; 
State  V.  Dick,  60  N.  O.  440  [86  Am.  Dec.  439] ; 
Reel  V.  Reel,  9  N.  C.  63 ;  Reiger  v.  Davis.  67 
N.  O.  185;  State  v.  Davis,  15  N.  C.  612; 
Sprinkle  v.  Foote,  71  N.  a  411;  Powell  v. 
Railroad,  68  N.  O.  895."  .  ^ 
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The  error  Is  one  of  the  un^arded  slips, 
or  casualties,  which  ma;  happen  to  the  fair- 
est, most  impartial,  and  most  circumspect  in 
the  progn.^  of  a  trial  on  the  circuit  "When 
once  committed,  however,"  said  Judge  Man- 
ly, "it  is  irrevocable,  and  the  prisoner  was 
entitled  to  have  bis  case  tried  by  another 
Jury."  State  v.  Dick,  supra.  Chief  Justice 
Taylor  used  similar  language  in  Reel  v.  Reel, 
supra:  "We  are  not  unaware,"  said  that 
able  and  learned  Judge,  "of  the  difficulty  of 
concealing  all  indication  of  the  oonvlctlon 
wrought  on  the  human  mind  throughout  a 
long  and  complicated  cause,  but  the  law  has 
spoken  and  we  must  obey."  It  may  be  that 
all  prejudice  was  removed  from  the  Jury 
box  by  the  Judge's  full  and  careful  explana- 
tion, but  we  cannot  know  that  this  is  true. 
It  is  not  because  we  are  sure  that  harm  was 
actually  done,  and  continued  to  have  its  ef- 
fect upon  the  Jury  even  after  the  caution  giv- 
en by  the  Judge,  but  It  is  because  it  may 
have  prejudiced  the  defendant,  that  another 
trial  is  ordered.  We  commend  the  earnest 
effort  of  the  Judge  to  eradicate  the  harm- 
ful word,  which  we  know  was  accidentally 
and  unintentionally  used,  without  at  the  time 
realizing  Its  meaning  or  injurious  effect. 

Kew  triaL 

(173  N.  C.  «95) 

MIZELL  V.  NORFOLK  SOUTHERN  R.  CO. 
(Nos.  11, 12.) 

(Supreme  Court  of  North  Carolina.     Feb.  21, 
1917.) 

Appeal  from  Superior  Court,  Washington 
County;  Whedbee,  Judge. 

Separate  actions  by  Mi-s.  Adel  Mizell  and  by 
her  son  against  the  Norfolk  Southern  Railroad 
Company.  Judgments  for  plaintiffs,  and  de- 
fendant appeals.    No  error. 

This  is  an  action  in  which  the  plaintiff  recov- 
ered $75  damages  because  of  the  unreasonable 
delay  of  the  defendant  in  transporting  her  as 
a  passenger  from  Hoke  station  to  Plymouth, 
and  on  account  of  the  failure  of  the  defendant 
to  supply  her  with  sufKcient  and  proper  accom- 
modations while  in  its  station  at  Mockeys  Ferry, 
in  which  she  was  detained  several  hours. 

Small,  MacL«an,  Bragaw  &  Rodman,  of  Wash- 
ington, N.  C,  for  appellant.  Ward  &  Grimes, 
of  Washington,  N.  C.,  for  appellees. 

PER  CURIAM.  There  was  ample  evidence  to 
sustain  the  verdict  in  favor  of  the  plaintiff  and 
the  judgment  of  nonsuit  was  properly  overruled. 

We  have  examined  the  other  pxceptinus,  and 
find  notliing  in  them  which  would  justify  a  new 
trial  or  which  require  discussion. 

The  son  of  the  plaintiff,  about  eight  years  of 
age,  accompanied  the  plaintiff  at  the  time  of  her 
injury,  and  he  instituted  an  action  in  which  he 
recovered  $25,  and,  as  the  same  questions  arise, 
the  same  disposition  is  made  of  the  appeal  in 
the  action  in  which  he  is  the  plaintiff. 

No  error. 

(173  N.  C.  7U)  " 

WORTH  CO.  V.  INTERNATIONAL  SUGAR 
FEED  No.  2  C30.  (No.  283.) 

(Supreme  Ck>urt  of  North  Carolina.    March  28, 
1917.) 

Appeal  from  Superior  (^urt.  New  Hanover 
County:  Connor,  Judge. 


Action  by  the  Worth  Company  agrainst  the 
International  Sugar  Feed  No.  2  Company,  in 
which  the  Bank  of  Commerce  &  Trust  Company 
intervened  as  claimant  of  the  attached  property. 
Judgment  for  plaintiff,  and  intervene'  appeals 
Affirmed. 

Civil  action,  tried  upon  tliese  innes: 

(1)  What  amount,  if  any,  is  plaintiff  entitled 
to  recover  of  defendant  feed  company?  Answer: 
$106.60,  with  interest. 

(2)  Is  the  intervener.  Bank  of  Commerce  & 
Trust  Company,  owner  of  the  proceeds  of  the 
draft  offered  in  evidence,  and  entitled  to  pos- 
session of  same?    Answer:   No. 

From  the  judgment  rendered  the  intervener  ap- 
pealed. 

Jno.  D.  Bellamy  &  Son  and  Emmett  Bellamy, 
all  of  Wilmington,  for  appellant.  J.  O.  Carr  and 
Rountree  &  Davis,  all  of  Wilmington,  for  ap- 
pellee. 

PER  CURIAM.    This  case  was  before  us  at 

iF.st  term.  90  S.  E.  295.  The  questions  of  law 
involved  are  fully  discussed  in  the  opinion  of  the 
court.  A  new  trial  was  directed.  The  second 
issue  was  properly  submitted,  and  there  is  suffi- 
cient evidence  to  support  the  verdict.  Tlip  case 
appears  to  have  been  tried  in  full  accord  with 
our  opinion. 
No  error. 

(106  S.  C.  478) 

TRUBv.OUDD.    (No.  9633.) 

(Supreme  Court  of  Sooth  Carolina.     March  8, 
1917.) 

1.  Husband  and  Wins  ^=»235(2)— AaEWCT— 

QtTESTION  FOB  JUBY. 

In  an  action  for  money  alleged  to  have  been 
loaned  by  plaintiff  through  her  husband  to  the 
defendant  whether  the  plaintiff's  husband  was 
manager  of  defendant's  store  at  the  time  of  the 
loans,  and  not  plaintiff's  agent,  held  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §{  589,  850,  982.] 

2.  Pbincdpal  and  Agent  «=>20(1)  —  Evi- 
dence OF  AOENCT— AdUIBSIBILITT. 

In  an  action  for  money  alleged  to  have  l>een 
loaned  by  plaintiff  through  her  husband  to  the 
defendant,  an  advertisement  showing  that  the 
husband  was  manager  of  defendant  s  store  in 
1911  was  competent  as  proof  of  a  circumstance 
to  be  taken  with  the  further  circumstance  that 
he  was  in  the  store  in  1910  when  the  loans 
were  made,  to  prove  that  he  was  manager  in 
1910. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  S  37.] 

3.  Evidence  ®=324S(2)  —  Declabations   o» 
Husband  as  Binding  on  Wife. 

In  an  action  for  money  alleged  to  have  been- 
loaned  by  plaintiff  through  her  husband  to  the 
defendant,  declarations  made  foy  plaintiff's  hus- 
band in  another  case  to  which  plaintiff  was  not 
a  party  that  plaintiff  was  the  owner  of  defend- 
ant's business,  were  not  binding  on  plaintiff  or 
competent  to  prove  that  she  was  the  owner  of 
the  business  in  the  absence  of  authority  given 
her  husljand  to  speak  for  her. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ceat.  Dig.  {  954.] 

4.  Trial  «=s»1&4(11)— Instbuctions. 

In  an  action  for  money  alleged  to  have  been 
loaned  by  plaintiff  through  her  husband  to  the 
defendant,  a  charge  that  plaintiff  was  not  lx>und 
by  declarations  of  her  husband  in  another  suit, 
admitted  to  discredit  the  husband's  testimony, 
was  a  charge  to  disregard  incompetent  testi- 
mony, and  not  a  charge  on  the  facts. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent. 
iDig.   S§  458-460.] 
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5.  Husband  and  Wife  <8=>25(2)  —  Acts  of 
Husband  Binding  on  Wira. 

Where  plaintiff  through  her  husband  loaned 
money  to  defendant,  the  fact  that  the  husband 
gave  it  to  defendant  as  an  inTeetment  in  his 
store,  and  not  as  a  loan,  would  not  bind  plain- 
tiff, unless  she  authorized  her  husband  to  act 
for  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  149.] 

6.  Husband   and   Wira  «=>25(6)— Aqenoy— 

EVIDENCB — SXIFnCMNCT. 

In  an  action  for  money  alleged  to  have  been 
loaned  by  plaintiff  through  her  husband  to  the 
defendaiit,  evidence  held  not  to  show  the  rela- 
tionship of  principal  and  a^ent  between  plain- 
tiff and  her  husband  respecting  the  money  plac- 
ed in  the  husband's  bonds  to  be  given  to  de- 
fendant. 

[EM.  Note.— For  other  cases,  see  Husband  and 
wife,  Cent  Dig.  $  627.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  J.  L.  Glenn,  Special 
Jadge. 

Action  by  Puella  Ii.  True  against  J.  N. 
Cndd.  Judgment  for  plalntUF,  and  defendant 
appeals.    Affirmed. 

The  defendant's  fifth  request  to  charge  is 
as  follows: 

"(5)  That  a  person  has  no  right  to  make  an- 
other person  his  debtor  without  the  consent  of 
•uch  other  person,  and  if  a  stranger  pays  the 
debt  ol  anotiier  person,  without  any  solicitation 
on  his  part  and  without  taking  any  assignment 
of  the  obligation  which  he  paid,  then  such 
stranger  is  not  entitled  to  recover." 

The  court  gave  same,  modified  as  follows: 
"That  I  find,  gentlemen  of  the  jury,  has  been 
decided  to  be  the  law  of  this  state.  I  think  the 
case  is  dated  exactly  100  years  ago,  Mr.  Carson, 
and  is  correct.  But  in  that  connection  I  would 
say  that  that  principle  of  law  does  not  prevent 
one  from  buying  a  claim  against  another.  In 
other  words,  Mr.  Foreman,  it  is  none  of  my 
business,  because  the  law  says  in  that  case  it 
would  be  an  intermeddling  to  be  going  around 
and  buying  your  debts;  but  if  one  of  flic  coun- 
sel here  had  a  claim,  either  an  account  or  a 
note,  against  you,  I  would  have  a  perfect  right 
in  law  to  go  and  buy  that  note  and  buy  that 
account,  and  I  would  hold  it  against  you  just 
as  counsel  would.  In  other  words,  that  princi- 
ple of  law  announced  here  that  if  a  man  pays 
a  debt  of  another  without  any  solicitation  on 
bis  part  and  without  taking  an  assignment  of 
the  obligation,  such  stranger  is  not  entitled  to 
recover,  that  is,  I  could  not  get  a  cause  of  ac- 
tion against  you  by  intermeddling  in  your  busi- 
ness, volunteering  to  pay  something  that  was 
doubtful,  anything  of  that  kind.  But  any  man 
has  a  right  to  buy  a  claim  against  another  man, 
to  pay  money  for  him;  in  that  sense  of  the 
word,  he  has  a  right.  I  see  Mr.  Carson  has 
limited  this,  without  taking  an  assignment  of 
the  obligation." 

Carson  &  Boyd,  of  Spartanburg,  for  appel- 
lant Lyles  &  Daniel,  of  Spartanburg,  for 
respondent 


GAGE,  J.  The  plaintiff  sued  the  defend- 
ant for  $788.94  money  loaned  to  hfan.  She 
alleged  in  brief  that  the  defendant  had  a 
store,  and  had  her  husband  for  manager,  and 
she  loaned  the  defendant  through  her  bus- 
band  for  the  business  of  the  store  the  said 


sum  of  money,  in  differing  amounts  and  at 
different  times. 

The  'defendant  alleged  a  totally  different 
story.  He  admits  that  he  acquired  the  store 
at  the  bankrupt  sale  of  S.  E.  True  &  Co.  in 
August,  1910,  and  that  he  tx)ntlnued  to  con- 
duct the  business  as  S.  E.  True  &  Ca,  and 
sometimes  as  True'a  department  store;  but 
the  defendant  allei  that  prior  to  the  bank- 
rupt sale  he  made  an  agreement  with  S.  E. 
True,  whereby  True  would  soon  after  the 
bankrupt  sale  organize  a  company  to  take 
over  the  business  and  relieve  the  defendant; 
that  defendant  was  to  "finance"  the  repur- 
chase for  $1,500;  that  the  money  so  paid  by 
tlie  plaintiff  "was  a  part  of  the  purchase 
price  at  the  bankrupt  sale,",  and  "was  accept- 
ed by  the  defendant  as  part  of  the  considera- 
tion of  the  contract  between  the  defendant 
and  S.  B.  True" ;  that  True  continued  to  be 
about  the  store  until  1911  without  any  em- 
ployment by  defendant;  that  the  plaintiff 
well  knew  of  the  aforesaid  plan  of  her  hus- 
band. 

There  is  no  allegation  that  True's  plan  to 
take  over  the  store  ever  came  to  fruit;  nor 
is  there  any  allegation  or  proof  that  Cudd 
ever  ceased  to  own  the  store.  He  testified  he 
owned  it  from  August,  1910,  on.  Betwixt 
these  two  tales  the  Jury  was  constituted  to 
Judge,  and  it  found  for  the  plaintiff. 

The  defendant  has  appealed  from  the  Judg- 
ment up<m  five  grounds;  these  have  each 
been  argued,  and  each  will  be  sex>arately  ex- 
amined. The  payments  hereinbefore  refer- 
red to  were  made  in  the  mouths  of  August, 
September,  and  October,  1910,  as  is  herein- 
after particularly  set  out.  At  the  trial,  the 
plaintiff  offered  in  evidence,  and  it  was  re- 
c^ved,  an  advertisement  made  by  the  defend- 
ant July,  1911,  In  which  it  was  recited  "that 
S.  E.  True  had  resigned  his  position  as  man- 
ager of  True's  department  store,"  The  de- 
fendant objected  to  the  testimony  because 
"all  these  matters  are  dated  1910."  The  in- 
ference and  argument  is  that,  because  True 
was  manager  in  1911,  there  is  no  reason  to 
conclude  be  was  manager  in  1910. 

[1  ]  The  defendant  does  not  pretend  that  S. 
EL  True  was  ever  owner  or  part  owner  of  the 
store  after  the  defendant  l>ought  the  bank- 
rupt stock,  and  that  though  S.  E.  True  used 
$998.44  of  his  wife's  money  in  it;  but  the 
answer  admits  he  was  "about  the  store"  in 

1910,  and  the  admission  is  that  Cudd  owned 
the  store  after  August,  1910.  In  what  capac- 
ity was  S.  E.  True  there?  Cudd  testified: 
"I  didn't  consider  True  manager;  he  was 
there  looking  after  the  business."  The  ad- 
vertisement in  July,  1911,  recited  that  he  had 
resigned  as  manager.  If  True  was  "about 
the  store"  from  August,  1910,  and  bis  resig- 
nation as  manager  was  announced  in  July, 

1911,  it  was  for  the  Jury  to  Infer  whether  he 
was  there  in  1910  as  a  hanger  on,  or  as  man- 
ager for  the  defendant 
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[21  It  would  have  been  perfectly  coini)etent 
to  prove,  other  than  by  the  advertlaement, 
that  True  was  In  fact  manager  In  January, 
1911,  anS  to  rest  uixin  that  drcnmstance  and 
the  further  circumstance  that  he  was  In  the 
store  In  ISIO  to  prove  thati  he  occupied  the 
same  relationship  to  the  store  when  he  was 
there  In  1910,  as  he  confessedly  occupied  in 
1911,  The  atdvertisement  did  no  more,  and 
it  was  relevant  and  competent.  Of  the  four 
cases  cited  by  the  appellant,  two  of  them  in- 
volved the  competency  of  an  agent's  declara- 
tion; one  of  them  Involved  the  power  of  rail- 
road officer  to  bind  his  principle  by  an  admis- 
sion after  the  event ;  in  one  of  them  the  issue 
•was  whether  a  bulletin  order  was  printed 
In  time-tables  of  years  previous  to  1891,  And 
It  was  held  that  a  time-table  of  1891  was  not 
competent  to  show  the  fact  None  of  those 
cases  are  determinative  of  this  case. 

[3]  The  second  exception  is  to  the  charge, 
and  partly  upon  the  ground  it  was  on  the 
facts.  Oudd  had  been  sued  in  a  magistrate's 
court  in  1911  by  one  Stanford,  and  apparent- 
ly for  the  price  of  goods  sold  to  this  same 
store.  In  that  action  True  is  said  to  have 
testified  that  the  store  belonged  to  his  wife, 
the  plaintiff  here,  and  that  she  alone  had  put 
any  money  In  it;  that  Cndd  bad  an  Interest 
in  the  store,  but  had  put  no  money  In  it,  and 
only  guaranteed  the  bills.  The  court  allow- 
ed that  testimony  to  discredit  True's  testimo- 
ny in  the  instant  action,  but  charged  the  Jury 
that  as  Mrs.  True  was  not  a  party  to  that 
case,  she  was  not  bound  by  anything  done 
in  it.  The  defendant  excepts  to  the  limita- 
tion put  on  the  testimony.  The  court  was 
clearly  right;  that  which  S.  E.  True  said 
outside  of  the  instant  case  Is  a  declaration. 
Such  a  declaration  was  not  competent  tes- 
timony In  the  instant  actlcm  to  prove  that 
Mrs.  True  was  owner  of  the  business;  and 
if  it  was  not  offered  for  that  purpose  it  had 
no  relevancy,  except  to  contradict  S.  E.  True, 
and  It  was  allowed  for  that. 

A  married  w^oman's  rights  would  have  no 
sort  of  security  if  she  was  bound  by  her  hus- 
band's declarations,  unless  she  set  him  to 
speak  for  her.  The  declarations,  If  he  made 
them,  put  S.  K.  True  in  a  discreditable  atti- 
tude, but  they  did  not  touch  the  wife's  integ- 
rity. It  is  suggested  by  the  appellant,  how- 
ever, that  S.  E.  True  was  representing  Mrs. 
True  in  the  Stanford  suit.  There  is  no  evi- 
dence of  that.  It  is  true  Mrs.  True  did  tes- 
tify that  "Mr.  True  has  represented  me  all 
the  while  in  these  matters" ;  but  the  witness 
was  plainly  referring  to  the  money  she  loaned 
to  the  store  through  S.  E.  True.  She  was 
not  questioned  about  S.  E.  True's  testimony 
in  the  Stanford  Case. 

[41  She  distinctly  testified  that  she  loane'd 
the  money  to  the  store,  and  she  did  not 
know  who  owned  the  store,  but  that  she  did 
not.  The  diarge  bad  no  sort  of  approach  to 
the  facts.  In  State  v.  Mitchell,  56  S.  C.  524, 
36  S.  Eu  210.  the  court  did  teU  a  Jury  It  might 


throw  QUt  some  of  the  cranpetent  testimony 
where  there  were  contradictions  in  the  testi- 
mony, and  that  of  course  was  held  to  be  er- 
ror. But  the  court  here  told  the  Jury  not  to 
consider  Incompetent  testimony.  The  casev 
have  no  likeness  to  one  another,  llie  court 
declined  to  charge  the  jury: 

"That  if  the  plaintiff  in  this  action  acted 
through  her  husband  as  her  agent  in  the  trans- 
actions involved  in  this  controTeisy,  then  she  is 
bound  by  all  the  facts  of  which  her  husband  had 
notice  or  knowledge." 

The  third  exception  challraiges  the  refusal 
Standing  alone,  unrelated  to  the  case  as 
made  by  the  testimony,  the  proposition  is 
sound.  Applied  to  the  testimony,  it  is  irrele- 
vant, and  therefore  unsound.  What  facts  at 
issue  tn  this  controversy  did  S.  E.  True  have 
knowledge  of? 

[S,  6]  The  Issue  tried  was:  Did  Mrs.  True 
lend  the  money  to  the  store,  oY  Invest  it  In 
the  store  as  owner?  If  S.  E.  True  knew  she 
was  owner  and  not  creditor,  that  would  not 
bind  her  unless  she  authorized  him  to  act  for 
her.  She  did  not  put  the  money  In  his  hands 
to  use  as  he  thought  best;  there  is  no  such 
testimony.  There  Is  no  testimony  to  create 
the  relationship  of  principal  and  agent  be- 
twixt the  plaintiff  and  S.  B.  True,  except  the 
testimony  that  she  gave  the  money  to  S.  E. 
True  to  pay  the  store's  debts.  The  testimony 
does  not  suggest  any  other  sort  of  agency, 
directly  or  indirectly.  Cudd's  testimony 
shows  he  alone  owned  the  business,  and  he 
does  not  connect  Mrs.  True  with  It  in  the 
least.  Mrs.  True  must  have  said  or  done 
something  which  constituted  S.  E.  True  her 
agent.    Her  testimony  is: 

"It  was  represented  to  me  by  Mr.  True  that 
it  was  an  emergency  requiring  that  $900  check 
and  some  additional  money  ^<50  in  cash,  to 
complete  the  purchase  price,  masmuch  as  the 
bank  had  loaned  $18,000.  That  was  my  under- 
standing of  it.  And  they  were  unable  to  secure 
more  money,  therefore  the  $550  was  needed.  In 
addition  to  the  $550,  I  had  the  $50  paid  in  cash. 
I  gave  it  to  Mr.  Irue  with  the  understanding 
that  it  was  to  serve  as  part  of  the  purchase 

Srice  of  the  stock  of  goods.    I  understood  that 
[r.  Cudd  was  parchasing  the  stock  of  goods:" 

The  last  sentence  explains  what  she  meant 
by  "purchase  price."  It  is  plain  S.  B.  True's 
agency  was  a  very  limited  one,  to  take  the 
money  from  Mrs.  True,  and  let  it  help  pay 
for  the  stock  which  "Mr.  Cudd  was  purchas- 
ing." The  court  fully  charged  the  Jury  about 
Mr.  True's  power  as  Mr.  Cudd's  agent  to  take 
the  money  and  bind  Cudd  for  its  payment; 
and  to  that  there  Is  no  exception. 

The  fourth  exception  Is  to  the  court* 8  re- 
fusal to  grant  a.  new  trial.  The  grounds  of 
the  motion  were  the  same  as  those  made  here, 
and  which  we  have  considered. 

Finally,  there  is  an  exception  because  after 
the  court  had  allowed  the  fifth  request,  the 
court  proceeded  to  further  discuss  the  sub- 
ject-matter of  the  request,  and  erred  In  what 
was>theu  said.  Let  the  request  and  the  al- 
leged modification  be  reported.  What  the 
court  then  said  is  manifestly  correct;  that  Is 
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not  denied.    Its  relerancy  to  tbe  Issue  tliat 
was  In  hand  Is  denied. 

The  testimony  pat  In  Issne  five  Items  paid 
by  Mn.  True,  to  wit: 

Aag.  4,  ino— Money  adraiieed  by  check  fSM 

and  cuh  %S0 tSBI  00 

Aus.  XI,  Ulft— Honey  advanoed  by  oback  (or 
mercbandlse  bought  of  R.  B. 
Ogleaby  A  Co.,  Lynchburs, 
Va »00 

Aqs.  a,  1910— Honey  •dranoed  t»  pay  A.  O. 
Blotcky  Advaitlatng  Com- 
pany (or  adTertlstns  bank- 
ruptcy aale  100  00 

Oct.  Ii  1910— Honey  advanced  tor  payment 
ot  merchandise  bought  ot  A. 
Simon,   o(   New   Tork 86  09 

Sept.  t,  1910— Money  advanced  tor  payment 
to  B.  H.  Da  Camp  tor  ad- 
vertlalng    tor    atoi* IS  00 

The  matter  now  np  has,  connsel  admits,  no 
relevancy  to  the  first  Item,  but  to  the  other 
four.  The  plaintiff  testified  that  when  she 
paid  the  Oglesby  item  "It  was  directly  a  loan 
to  the  bnslness."  The  three  other  Items  ag- 
gregating only  $196  were  all  debts  due  by 
the  store;  and  tbe  court  fully  dtarged  the 
Jury  about  S.  E.  Tme's  power  to  bind  Cndd 
by  his  management  of  the  bnslness,  and  by 
his  payment  of  these  Items  with  plaintiff's 
mofiey.  All  these  fonr  payments  were  refer- 
able to  that  power,  and  not  to  any  supposed 
Toluuteertng  of  Mrs.  True  to  pay  Cudd's 
debts.  We  think,  therefore,  tbe  request  bad 
doubtful  relevancy,  and  tbe  modification  bad 
also  doubtful  relevancy. 

The  Judgment  of  tbe  drcnlt  court  Is  af- 
firmed. 

GARY,  C.  J.,  and  HYDliICK,  WATTS,  and 
FRASEB,  JJ.,  concur. 


<106  8.  C.  601) 

SAINE  T.  HEETZOG.     (No.  9639.) 

(Supreme  Court  of  South  Carolina.    March  15, 
1917.) 

1.  CoNTiNUAKcB  4s>49  —  Costs  —  CoNSTBUo- 
TioN  or  Obdeb. 

An  order  granting  a  continuance  provided 
costs  be  paid  within  20  days  is  complied  with 
where  payment  is  made  immediately  upon  the 
court's  confirmation  of  the  clerk's  taxation. 

[Ed.  Note. — ^For  other  cases,  see  Continuance, 
Cent.  Dig.  f|  143-145.] 

2.  L&KDLOBD    AND    TENANT    «S9l20(l)— ETIO- 

TioK— Natubs  of  Right. 
Vnder  a  rental  agreement  for  a  period  agree- 
able  to  the  landlord,   the  tenant  must  vacate 
when  re<jaetited. 

[£d.  UtrJk.—S'oT  other  cases,  see  Landlord  and 
Teiitnt  Cent  Dig.  if  416-421,  425,  432.] 

3.  L>AMUix>BB  AND  Tenant  iS=>  180(6)  —  Evio- 

TIOH— IKSTKCCTION. 

AJi  instruction  that  plaintiff  tenant  cannot 
recover  tor  defendant  landlord's  locking  her  oat 
of  her  room  if  she  agreed  to  vacate  is  erroneous, 
bennse  allowing  eviction  without  notice  and 
before  removal  of  the  tenant's  goods. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i  729.] 


4.  £<ANDIX>IID   AND    TWItAJn   «S9iaO(l)— BTIO- 
TION— L.ANDLOBD'8  BlOBT. 

The  manner  and  time  in  which  landlord  may 
terminate  a  lease  is  not  depoident  upon  his  ten- 
ant's reputation  for  chastity. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  416-421,  425,  432J 

5.  IjANDIabd  and  Tenant  «s»180(S)— Bvio- 
.  TION— Damages. 

One  thousand  dollars  damages,  reduced  by 
the  trial  court  to  $500,  held  not  excessive  where 
plaintiff  tenant  was  wrongfully  ejected  by  her 
landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,   Cent.   Dig.   |  72&1 

Appeal  from  Common  Fleas  Circuit  Court 
of  Spartanburg  County ;  J.  Lyle  Glenn,  Spe- 
cial Judge. 

Action  by  Olivia  M.  Salne  against  J.  P. 
Hertzog.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

J.  C.  Otts,  of  Spartanburg,  for  appellant 
Gwynn  &  Hannon,  of  Spartanburg,  for  re- 
spondent. 

GAGE,  J.  Action  for  tort  Verdict  for 
$l,000  "actual  damages."  Reduced  by  the 
court  to  $500.    Appeal  by  tbe  defendant 

The  plaintiff  was  a  nurse,  and  toot  lodging 
at  the  defendant's  apartment  She  alleged 
that  the  defendant  wrongfully  put  her  out 
The  defendant  alleged  the  woman  surrender- 
ed the  room  by  agreement  with  him. 

There  are  seven  exceptions;  but  the  appel- 
lant's counsel  has  argued  them  under  four 
beads.  Let  these  beads,  found  at  folios  4  to 
7  of  appellant's  argument  be  reported. 

The  circumstances  of  tbe  case  are  these: 
The  testimony  of  both  parties  tends  to  provt 
that  plaintiff  took  lodging  at  the  defendant's 
apartment  house  on  January  24th.  The  r^it 
ot  tbe  room  was  $10  per  month,  payable  at 
the  Old  of  each  month.  The  rent  was  paid 
on  February  24th  and  on  March  24th.  From 
this  point  the  parties  differ  in  their  testimo- 
ny. The  defoidant  testified  that  on  Satur- 
day, tbe  28tb  of  March,  he  asked  the  plain- 
tiff to  vacate  the  room ;  that  she  answa«d 
that  would  suit  her,  and  she  would  move  out 
tbe  next  day,  or  on  Monday;  that  he  saw 
her  the  next  day,  which  was  Sunday,  and  saw 
her  no  more  until  April  24tb;  that  he  con- 
stantly watched  for  her  in  order  to  see  her, 
but  could  not  meet  her;  that  he  waited  until 
Saturday,  April  11th;  that  be  had  heard  a 
great  many  reports;  that  on  that  day  he  did 
not  consider  her  due  any  rent ;  that  on  April 
lltb  he  changed  the  locks  on  the  door;  (on 
cross-examination)  that  "the  plaintiff  was  a 
tenant  of  his  on  April  24th  "In  so  far  as  she 
bad  charge  of  the  room,  and  she  bad  her 
stuff  in  It" ;  that  plaintiff  paid  him  $10  on 
April  24th,  when  she  moved  her  belongings 
out  Tbe  defendant  also  testified  on  cross- 
examination  that  he  got  rid  of  tbe  plaintiff 
because  her  reputation  for  chastity  was  not 
good;    that  he  bad  "seen  her  stepping  up 
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dose  to  men  and  stepping  on  tbdr  toes; 
there  are  a  lot  of  little  ways  hard  to  explain 
and  stni  you  can  catch  on."  The  plaintiff 
testified  that  around  the  28th  of  March  the 
defendant  did  ask  for  the  room;  that  she 
did  not  tell  the  defendant  on  what  day  she 
would  give  up  the  room,  but  she  was  going 
soon ;  that  she  did  not  intend  to  leave  until 
her  month  was  up,  and  she  had  two  weeks; 
that  she  left  the  city  on  April  11th  and  went 
into  the  country  to  spend  the  day ;  that  she 
returned  in  the  evening  and  found  her  door 
locked;  that  she  asked  for  the  key,  and  was 
told  by  the  negro  porter  she  could  not  get  in ; 
that  she  then  went  to  a  hotel;  that  she  tried 
next  morning,  and  several  times  thereafter, 
to  see  Mr.  Hertzog,  but  could  not  get  an  in- 
terview with  him;  that  she  finally  saw  him 
on  April  24th  and  paid  the  rent,  $10,  and 
moved  her  belongings. 

ri]  1.  We  are  of  the  opinion  that  the  court 
rightly  construed  the  order  made  by  Judge 
Bflrd  on  plaintiff's  motion  for  continuance. 
That  order  was  made  at  the  May  term.  The 
court  granted  the  continuance,  and  made  this 
order: 

'The  above  matter  comes  before  me  on  a  mo- 
tion to  continue  the  case  on  plaintiff's  motion. 
On  consideration  of  the  affidavits  submitted,  it 
is  ordered  that  on  the  payment  of  cost  within 
20  days  from  the  rising  of  the  court  said  case 
be  continued  until  the  July  term;  otherwise 
that  it  be  dismissed  with  costs. 

"C.  M.  Efird,  Presiding  Judge. 

"May  3l8t,  1916." 

The  clerk  taxed  the  costs  on  the  heels  of 
adjournment,  but  the  plaintiff  excepted  to  the 
taxation.  The  issue  of  a  rightful  taxation 
was  decided  at  the  Instant  trial,  and  the 
clerk  was  sustained,  and  the  costs  were  im- 
mediately paid. 

The  direction  of  Judge  Efird  was  to  pay,  of 
course,  the  costs  prescribed  by  Statute.  That 
could  not  be  known  until  the  circuit  court 
had  adjudged  the  question  on  appeal  from 
the  clerk's  taxation.  That  done,  the  costs 
were  paid.  The  order  did  not  contemplate 
the  payment  of  illegal  costs  at  the  peril  of  a 
dismissal  of  the  action.  It  is  beside  the  ques- 
tion that  the  taxation  of  costs  turned  out  to 
be  correct 

[2,  3]  The  court  modified  two  of  the  de- 
fendant's ten  requests.  They  were  the  fourth 
and  the  tenth.  The  modification  in  each 
instance  consisted  in  an  omission  of  a  part 
of  the  request.  And  such  action  of  the  court 
is  the  grievance  now  to  be  considered.  The 
fourth  request  dealt  with  the  law  of  the  con- 
tract of  reptal.  It  embodied  three  postu- 
lates, of  which  the  first  is  not  in  issue.  The 
others  are: 

"(2)  If  you  find  that  at  the  time  the  rental 
agreement  was  made  it  was  for  such  time  only 
as  was  agreeable  to  the  defendant  landlord,  it 
was  the  plaintiff's  duty  to  vacate  the  rooms 
when  requested  to ;  (3)  or,  if  you  find  that,  when 
requested  to  vacate  the  room,  she  agreed  to  do 
so,  the  plaintiff  cannot  recover," 

The  numerals  and  italics  bare  been  sup- 
plied. 


l%e  second  postulate  was  manifestly  sound, 
and  was  allowed.  The  third  postolate  is  aa 
manifestly  unsound;  it  assumes  that,  even 
though  the  woman  agreed  to  vacate,  the  man 
was  excusable  in  what  he  did  to  secure  ber 
vacation. 

Such  a  charge  would  be  equivalent  to  in- 
structing the  Jury  that  the  defendant  had 
the  legal  right  to  put  a  lock  on  the  plaintiff's 
room  and  bar  her  out  in  the  way  she  de- 
scribed while  her  belongings  were  in  it,  for 
the  reasons  that  moved  him,  and  without 
notice  to  her. 

[4]  3.  The  tenth  request  dealt  with  the 
manner  of  ejectment.  It  also  had  two  dis- 
tinct postulates : 

"(1)  If  the  defendant  did  this  (put  the  lock 
on  the  door)  in  a  reasonable  and  legal  tray,  and 
for  the  protection  of  hia  house,  and  tliat  be  hao 
reasonable  grounds  for  so  acting,  the  plaintiff 
cannot  recover;  (2)  and  in  so  doing  (putting 
the  lock  on  the  door)  the  defendant  had  the  right 
to  act  upon  the  reputation  of  the  plaintiff." 

The  numerals  and  italics  are  supplied. 

The  first  postulate  was  allowed ;  and  well 
might  it  have  been;  for,  If  the  defendant 
preceded  in  a  legal  way,  he  did  not  do  an 
illegal  act 

The  second  postulate  was  not  allowed,  and 
the  appellant's  counsel  stated  at  the  bar  that 
such  disallowance  made  "the  vital  question" 
in  the  case. 

We  think  the  circuit  court  was  clearly 
right.  The  chief  wrong  the  plaintiff  has. 
complained  of  is  the  way  In  which  the  de- 
fendant ejected  her.  The  landlord  bad  the 
right  and  in  a  proper  way  to  terminate  the 
tenancy  with  or  without  cause,  whether  the 
tenant  was  of  good  or  of  ill  repute.  But 
he  had  not  the  right  to  use  one  method  to 
terminate  the  tenancy  in  the  one  case,  and 
another  method  to  terminate  the  tenancy  in 
the  other  case.  Granting  that  the  plaintiff 
was  of  ill  repute,  that  fact  did  not  warrant 
the  defendant  to  eject  her  before  her  term 
was  out,  without  notice  to  her.  So  that  the 
reputation  of  the  plaintiff  had  no  legal  re- 
lationship to  the  act  which  the  defendant 
was  charged  to  have  done,  and  which  the 
Jury  found  he  did  do. 

[S]  4.  The  fourth  and  last  issue  set  out  by 
the  appellant  is  that  no  actual  damage  to  the 
plaintiff  was  proven;  and,  as  the  verdict  was 
alone  for  "actual  damage,"  the  verdict  must 
go.  If  the  plaintiff  did  not  consent  to  give 
up  the  room  on  March  28th,  then  she  bad  the 
legal  right  to  occupy  It  up  to  April  24th; 
and  if  the  defendant,  on  the  11  th  of  Ap'-.i, 
intending  to  do  so,  and  without  the  pl'ilntlS"^ 
knowledge  and  without  notice  tt  hex  ar.d 
against  her  will  locked  her  oat,  then  be 
violated  her  rights,  which  is  anothei  way  ot 
saying  the  defendant  committed  •  legal 
wrong  against  the  plaintiff. 

The  plaintiff  sued  for  compensatory,  some- 
times called  actual,  damages,  and  for  exem- 
plary damages.  There  was  no  special  damage 
alleged  or  proven.  The  Jury  gave  actual  dam- 
ages In  express  words,  and  by  impUcatlou  in 
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the  light  of  the  charge  excluded  exemplary 
damages. 

The  appellant's  contention  is  that,  although 
the  plaintiff  may  have  been  entitled  to  actual 
damages,  yet  by  the  proof  these  were  only 
nominal,  a  pepper  com;  and  that  appears 
as  a  matter  of  law.  The  damages  awarded, 
and  now  standing  at  $600,  are  surely  more 
than  nominal.  So  the  issue  is:  Was  the  jury 
restricted,  under  the  case  before  stated,  to 
award  nominal  damages? 

The  appellant  argues  that  a  recovery  for 
mental  anguish  is  not  allowable  unless  there 
concur  with  it  physical  hurt  And  that  seems 
to  be  so.  But  this  Is  not  a  case  of  mental 
anguish.  The  woman  was  put  out  of  her 
room,  as  the  Jury  found,  by  constructive  force, 
and  without  right ;  and  while  she  had  to  go 
to  a  hotel  and  pay  board  there  for  some  days, 
yet  the  essence  of  her  action  lies  in  the  cir- 
cumstance that  her  right  was  trampled  upon. 

In  such  a  case  the  legal  scales  may  not  be 
too  nicely  and  too  artificially  adjusted. 
Their  draw  and  their  correction  ought  in 
most  cases  to  be  left  to  a  Jury  and  to  the 
trial  court.  Lincoln  v.  Power,  151  U.  S.  436, 
14  Sup.  Ct  387,  38  L.  Ed.  224 ;  Bennett  v. 
BaQroad,  98  S.  C.  55,  79  S.  E.  710,  and  cases 
therein  cited. 

In  the  Instant  case  the  court  lent  willing 
ear  to  the  defendant's  plea  that  the  verdict 
was  excessive,  and  reduced  it  by  one-half. 

The  Judgment  below  Is  affirmed. 

GART,  C.  J.,  and  HYDRICK,  WATTS, 
and  ERASER,  33.,  concur. 


(JOS  s.  C.  EU) 

BLASSINGAME  v.  GREENVILMi  COUNTY, 
(No.  9641.) 

(Supreme  Court  of  South  Carolina.    March  16, 
1917.) 

Afpeai.  and  Ebbob  «s»110— Dbcisions  Re- 
viewable—Grant  OF  New  Trial. 
An  order  granting  a  new  trial  based  upon 
questions  of  fact  and  where  the  Supreme  CJourt 
cannot  render  an  absolute  judgment  is  not  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  740-748.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;   T.  J.  Mauldln,  Judge. 

Action  by  J.  T.  Blassingame  against  Green- 
ville County.  From  an  order  granting  plain- 
tiff a  new  trial,  defendant  appeals.  Appeal 
dismissed. 

W.  G.  Sirrine,  of  Greenville,  for  appellant 
B.  A.  Morgan  and  Cothran,  Dean  &  Cotbran, 
aU  of  Greenville,  for  respondent. 

HYDItlCK,  J.  This  appeal  is  from  an  or- 
der granting  a  new  trial  on  the  ground  that 
the  verdict  found  for  plaintiff  was  insuffi- 
cient. The  order  was  based  upon  considera- 
tion of  the  evidence  and  Involved  questions 
of  fact.    It  also  appears  that  this  is  not  a  case 


In  which  this  court  can  give  Judgment  abso- 
lute upon  the  right  of  the  appellant.    There- 
fore the  order  is  not  appealable.    Daughty  v. 
Railroad  Co.,  «2  S.  C.  361,  75  S.  E.  553. 
Appeal  dismissed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


OM  B.  C.  5M) 
In  re  COLEMAN  et  aL 
In  re  WALLACE  et  aL 
(No.  9649.) 

(Supreme  Court  of  South  Carolina.    March  22, 
1917.) 

1.  Executors  and  Administratobs  «s»lll(l) 
— ^Employment  of  Attorneys. 

Executors  having  already  employed  a  large 
force  of  legal  talent  may  not,  without  necessity 
being  shown,  employ  more  attorneys  and  make 
their  compensation  a  charge  on  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  448,  449, 
458,  459,  461.] 

2.  Executors  and  Adhinistratobs  9=>111(6) 
— Compensation  of  Attorneys. 

The  criterion  for  fixing  fee  of  attorneys  em- 
ployed by  executors  is  not  the  amount  of  the  es- 
tate, but  the  benefits  derived  and  the  labor, 
learning,  and  skill  involved. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  456.] 

3.  Appeal  and  Error  €=879— Parties  En- 
titled to  Allege  Error. 

Only  those  appealing;  can  question  correct- 
ness of  the  decree  allowmg  attorney's  tee  to  be 
paid  from  decedent's  estate. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,"  Cent  Dig.  iS  3581-3583.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  Mendel  L.  Smith,  Judge. 

On  application  by  William  Coleman  and 
another,  executors  of  Ann  E.  Ulce,  deceased, 
for  final  settlement  and  discharge,  Wallace 
and  Barron  and  George  S.  Mower  petitioned 
for  allowance  of  attorney's  fees.  Ari  allows 
ance  was  made  by  the  circuit  court  on  ap- 
peal from  the  probate  court,  and  S.  M.  Rice 
and  others  appeal.  Reversed  in  part,  and 
affirmed  In  part. 

McDonald  &  McDonald,  of  Winnsboro,  and 
J.  P.  K.  Bryan,  of  Charleston,  for  appellants. 
P.  Barron  Grier,  of  Greenwood,  Hunt,  Hunt 
&  Hunter,  of  Newberry,  and  Shaud  &  Sband, 
of  Columbia,  for  respondents. 

WATTS,  J.  Miss  Ann  E.  Rice  died,  leav- 
ing her  last  will  and  testament,  to  which  she 
had  added  a  codicil.  She  left  as  executors 
thereof  William  Coleman  and  F.  M.  Farr. 
When  an  application  was  made  by  them  for 
a  final  settlement  and  discharge,  WalUice 
and  Barron  and  Mower  filed  their  petition 
for  counsel  fees,  and  asking  that  the  same  be 
allowed  them  for  services  alleged  to  have 
been  rendered  the  executors  under  contract 
made  with  them  ae  executors  of  said  will. 
The  petitions  were  heard  in  the  probate  court 
for  Union  county,  and  the  probate  court  dis- 
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allowed  the  fee  of  Mower,  and  allowed  Wal- 
lace and  Barron  a  fee  of  $5,000.  From  this 
decree  an  appeal  was  taken  to  the  circuit 
court  by  Mr.  Mower,  by  the  executors  of 
Miss  Rice's  will,  and  by  the  appellants  here- 
in. After  hearing  this  appeal,  Judge  Smith 
rendered  his  decree,  affirming  the  decree  of 
the  probate  court  as  to  the  fee  allowed  Wal- 
lace and  Barron,  but  modified  it  as  to  the 
fee  claimed  by  Mower,  and  decreed  that 
Mower  should  be  paid  a  fee  of  $2,000.  From 
the  decree  Spencer  M.  Rice,  Thomas  A.  Rice, 
James  G.  Rice,  Ida  N.  Perrln,  Lizzie  R,  Wol- 
llng,  Agnes  R.  Peake,  Kittle  R  Elliott,  R.  B. 
Rawls,  C.  T.  Rawls,  Susannah  R.  Carter, 
James  Macfle,  Wade  H.  Macfle,  Reuben 
Rice  Macfle,  Spencer  M.  Macfle,  Agnes  An- 
derson, and  Mary  J.  Clarke  by  18  exceptions 
duly  filed  question  the  correctness  of  the  cir- 
cuit court's  decree,  and  ask  rerversal  of  the 
same.  Miss  Rice  died,  leaving  of  force  her 
last  will  and  testament  and  a  codicil  thereto, 
which  was  duly  admitted  to  probate  in  com- 
mon form  on  September  1,  1908,  in  the  office 
of  the  probate  court  for  Union  county ;  the 
will  was  dated  July  20,  1906,  and  the  codicil 
Febmary,  190S.  On  November  4,  1909,  the 
appellants  here  filed  their  petition  in  the 
probate  court  for  Union  county,  praying  that 
the  executors  thereof,  William  Coleman  and 
F.  M.  Farr,  be  required  to  prove  the  alleged 
codicil  of  Miss  Rice  In  solemn  form,  and  on 
.  the  same  day  an  order  was  by  the  court  for 
that  purpose,  which  was  duly  served.  On 
November  23,  1909,  the  executors  filed  their 
petition,  asking  that  they  be  required  to 
prove  both  the  will  and  codicil  in  due  and 
solemn  form  of  law. 

The  attorneys  of  record  for  the  executors, 
as  appears  from  the  petition,  were  Shand  & 
Shand,  of  Columbia,  S.  C,  Johnstone  &  Cro- 
mer, of  Newberry,  S.  C,  and  S.  Means  Bea- 
ty,  of  Union,  S.  C.  The  record  shows  that 
the  only  persons  .who  answered  the  petition 
of  the  executors  were  the  appellants  herein, 
who  contested  the  validity  of  the  codicil,  and 
Mrs.  E!vellne  S.  Rice  and  Mrs.  Agnes  Jeter, 
who  appeared  by  their  attorneys,  Wallace  & 
Barron,  who  insisted  that  both  will  and  cod- 
icil were  good  and  valid  instruments.  Mrs. 
Victoria  S.  Coleman,  represented  by  Mower 
&  Bynum,  of  Newberry,  and  Sawyer,  Towns-, 
end  &  Townsend,  of  Union,  S.  C,  answered 
and  attacked  the  validity  both  of  the  will  and 
codicil.  The  case  was  heard  and  decided  in 
the  probate  court,  and  an  appeal  taken 
therefrom  to  the  court  of  common  pleas. 

The  record  shows  that  the  case  was  never 
heard  in  the  circuit  court,  but  that  the  liti- 
gation was  compromised  by  the  parties  in  in- 
terest to  the  litigation,  and  not  by  the  execu- 
tors. The  record  shows  conclusively,  and 
there  is  not  a  particle  of  evidence  to  the  con- 
trary, that  during  the  whole  litigation  in  the 
probate  court  and  in  the  court  of  common 
pleas  up  to  the  time  of  the  compromise  there 
is  nothing  to  show  or  disclose  the  fact  that 


Wallace  &  Barron  represented  the  executors 
or  any  one  else  other  than  the  parties  whom 
they  flied  answers  for.  The  only  other  liti- 
gation in  the  matter  other  than  the  proceed- 
ings in  the  probate  court  ai)d  appeal  to  the 
circuit  court  therefrom  was  a  proceeding  by 
the  appellants  herein  in  the  court  of  common 
pleas  for  an  injunction  to  restrain  the  exec- 
utors from  selling  the  real  estate. 

The  matter  was  beard  by  Judge  Sease, 
who  refused  the  same ;  an  appeal  was  taken 
to  the  Supreme  Court,  and  Judgment  affirm- 
ed. So  the  whole  litigation,  up  to  the  time 
of  the  compromise,  was  this:  Injunction  mat- 
ter before  Judge  Sease,  and  appeal  therefrom 
to  the  Supreme  Court,  and  hearing  in  that 
court ;  the  Utlgation  over  the  will  and  codi- 
cil in  the  probate  court ;  appeal  therefrom  to 
the  circuit  court;  and  a  compromise  before 
hearing  in  that  court  between  the  parties. 
For  this  litigation  what  do  the  executors  pay 
their  lawyers?  Mr.  Shand  was  paid  $5,000. 
and  before  that  time  had  been  paid  $500. 
Mr.  Johnstone  was  paid  $5,500.  Mr.  Beaty 
was  paid  $600,  and  it  appears  Mr.  Wallace 
was  paid  $65.  The  appellants  do  not  ques- 
tion or  make  any  objection  to  these  pay- 
ments. All  parties  agree  that  they  were 
proper. 

^e  records  disclose  the  t&cta  that  tlie  re- 
spondents sent  in  their  bills  and  made  claim 
for  services  rendered  in  the  litigation  to  some 
of  the  legatees,  which  claims  were  dlspnted 
and  not  paid.  The  record  shows  that  the  law- 
yers employed  unquestionably  by  the  exec- 
utors, Shand  &  Shand,  Johnstone  &  Cromer, 
and  Beaty,  as  well  as  the  lawyers  whose 
claims  are  disputed  by  the  appellants,  Wal- 
lace &  Barron  and  Mower,  are  all  capable 
lawyers  of  mental  vigor  and  legal  learning, 
energetic,  and  of  integrity  and  strength,  and 
any  two  of  them  could  have  handled  the  es- 
tate with  consummate  ability  and  skill,  and 
could  have  done  everything  that  was  neces- 
sary for  the  legal  settlement  of  the  same. 

[1]  The  executors  had  the  right  to  employ 
«uch  legal  talent  as  they  approved  of,  but 
they  do  not  have  the  right  to  employ  an  un- 
necessary number  of  lawyers  and  pay  them 
with  the  estate's  funds.  When  a  number  of 
lawyers  are  employed  it  la  incumbent  on  the 
executors  to  show  the  necessity  for  employ- 
ing such  an  extraordinary  number  to  be  paid 
a  high  price  by  the  estate.  We  cannot  see  la 
any  view  of  the  case  If  the  executors  had  em- 
ployed Shand  &  Shand,  Johnstone  &  Cromer, 
and  Beaty  why  they  wanted  additional  coun- 
sel, unless  they  intended  to  pay  them  out  of 
their  own  irackets  and  not  mulct  the  estate. 
Our  view  is  the  same  about  Wallace  &  Bar- 
ron and  Mower;  if  the  executors  employed 
them,  then  there  would  have  been  no  neces- 
sity for  the  employment  of  the  others. 

[2]  The  estate  of  the  deceased  looks  large 
on  paper  and  by  the  appraise  bill,  but  the 
amount  of  the  estate  is  not  the  criterion  by 
which  a  lawyer's  fee  should  be  fixed.   It  is 
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from  the  benefits  derived  from  the  lawyer's 
talent  and  the  labor,  learning,  and  skill  in- 
volved and  displayed  in  the  management  of 
the  necessary  litigation  and  the  avoidance  of 
litigation  that  is  unprofitable.  We  cannot 
see  how  the  payment  of  the  $11,665  to  the 
attorneys  employed  whose  employment  by 
the  executors  Is  not  "disputed  and  which  pay- 
ment is  acquiesced  in  by  the  appellants,  is 
not  a  sufficient  and  liberal  compensation  for 
services  rendered  on  the  litigation ;  to  allow 
more  would  be  too  great  a  tax  and  burden  on 
the  estate,  and  make  it  potential  for  an  exec- 
utor by  the  employing  of  a  number  of  high- 
priced  lawyers  to  eat  up  any  estate. 

The  appellants  are  not  seeking  to  deprive 
the  petitioners  of  the  payment  of  their  rea- 
sonable and  legitimate  fees,  but  deny  that 
they  should  contribute  thereto  for  any  un- 
necessary additional  legal  talent.  A  number 
of  the  parties  interested  did  not  appeal  from 
the  decree  of  the  probate  court ;  only  the  ap- 
pellants here  and  the  executors.  From  the 
decree  of  Judge  Smith  the  executors  did  not 
appeal,  neither  did  any  of  the  parties  inter- 
ested, except  the  appellants  here.  We  have 
not  attempted  to  treat  the  exceptions  to 
Judge  Smith's  decree  separately,  but  gener- 
ally to  pass  upon  the  points  involved.  Under 
our  view  of  the  case  the  exceptions  should  be 
sustained  as  far  as  the  appellants  are  con- 
cerned. This  court  will  not  sanction  the 
payment  of  further  attorney's  fees  by  the  ex- 
ecutors out  of  tlie  estate  of  Miss  Bice,  deceas- 
ed, so  as  to  make  the  interests  of  the  appel- 
lants Id  any  manner  to  contribute  thereto; 
to  do  so  would  be  to  allow  excessive  and 
exorbitant  compensation  by  the  estate  for 
services  rendered  by  attorneys  employed  by 
the  executors  when  there  was  no  necessity 
for  the  employment  of  so  many. 

The  amount  allowed  by  consent  of  all  par- 
ties amply  compensates  for  all  services  ren- 
dered by  all  of  the  attorneys  to  the  execu- 
tors. But  Judge  Smith  by  his  decree  allowed 
a  fee  of  $5,000  to  Wallace  &  Barron,  and  a 
fee  of  $2,000  to  Mr.  Mower,  and  ordering  it 
to  be  paid  out  of  the  estate  funds  of  Miss 
Ann  E.  Rice.  No  one  appealed  from  this 
decree  except  the  appellants  named  herein. 
That  l)elng  the  case,  all  are  precluded  from 
raising  any  question  as  to  the  correctness  of 
Jadge  Smith's  decree,  except  the  appellants. 
SheU  v.  Young,  32  S.  C.  472,  11  S.  E.  299. 

It  seems  to  us,  therefore,  that  so  much  of 
the  Judgment  of  the  circuit  Judge  as  requires 
that  any  part  of  the  appellants'  share  in  the 
estate  of  Miss  Elce  should  contribute  to  the 
jmyment  of  the  fees  fixed  of  Wallace  &  Bar- 
ron and  Mower  should  be  reversed,  and  the 
other  parties  to  the  suit,  having  failed  to  ap- 
peal, that  they  are  concluded  by  the  acquies- 
cence in  tlie  decree  of  the  circuit  court,  and 
the  Judgment  as  to  them  should  be  aflBrmed, 
and  such  is  the  Judgment  of  this  court. 


Judgment  reversed  as  to  the  appellants, 
and  otherwise  affirmed. 

GAittX,   C.  J.,   and  HYDRIOK,  FRASER, 
and  GAGE,  JJ.,  concur. 


(106  S.  a  944) 

ADAMS  ▼.  JACKSON  et  al.     (No.  9661.) 

(Supreme  Court  of  South  Carolina.    March  22, 
1917.) 

1.  Appeal  and  Eksos  e=s>460(2)— Notice  of 
AppEAir— Effect — S^jpeksedeas. 

Notice  given  in  due  time  of  intention  to  ap- 
peal from  an  order  striking  out  defendant's  an- 
swer and  rendering  judgment  against  her  did 
not  operate  as  a  supersedeas  and  stay  further 
proceedings  .thereon,  and  the  entry  of  judgment 
by  the  clerk  after  the  notice  of  appeal  had  been 
brought  to  his  attention  and  filed  was  not  im- 
proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  2223,  2224,  2246.1 

2.  Appeal  and  Erbob  (S=»123— Right— Entbt 
or  JUDOUENT  AS  Prebeqtjisite. 

Appeal  cannot  be  taken  to  the  Supreme 
Court  until  entry  of  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  875-S81.] 

3.  Plsading  ®=»121(1)— Denial  or  Alleoa- 
TioNS  OF  Complaint. 

The  answer  of  defendant  denying  knowledge 
or  information  sufficient  to  form  a  belief  as  to 
the  allegations  in  specific  paragraphs  of  the 
complaint  put  in  issue  the  allegations  in  the 
paragraphs. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  245.] 

4.  Pleading  «=>358,  359— Stbikinq  Answer 
— ^Fbivohty  ob  Falsity. 

If  upon  an  inspection  of  the  pleadings  it  mtm- 
ifestly  appears  that  the  answer  is  sham  or  frivo- 
lous, the  trial  court  can  strike  it  and  give  judg- 
ment; if  upon  an  examination  of  the  pleadings 
it  appears  from  them  without  extraneous  out- 
side evidence,  such  as  aifidavits,  that  the  answer 
is  false,  it  can  be  stricken  and  judgment  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §i  109&-1101,  1120-1128.] 

Gage,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Mendel  L.  Smith, 
Judge. 

Action  by  Amanda  M.  Adams  against 
Thomas  P.  Jackson  and  D.  El  Uudsay. 
From  an  order  striking  defendant  Lindsay's 
answer  as  sham  and  irrelevant,  and  granting 
Judgment  in  favor  of  plaintiff,  and  from  an 
order  dismissing  defendant  Lindsay's  appli- 
cation for  an  order  requiring  the  clerk  to  can- 
cel entry  of  the  judgment  against  her,  de- 
fendants appeal.    Judgment  reversed. 

Lyles  &  Lyles,  of  Columbia,  for  appellants. 
Frank  G.  Tompkins  and  W.  D.  Bamett,  lx)th 
of  Columbia,  for  respondent 

WATTS,  J.  There  are  two  appeals  In  this 
case,  one  from  an  order  of  Hon.  T.  J.  Maul- 
din  striking  out  the  answer  of  D.  Eliza  Lind- 
say as  sham  and  Irrelevant  and  granting 
Judgment  in  favor  of  the  plaintiff.    The  sec- 
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ond  appeal  Is  from  an  order  of  Hon.  M.  I/. 
Smith  dismissing  the  application  of  defend- 
ant D.  Eliza  Lindsay  for  an  order  requiring 
the  clerk  of  the  court  to  cancel  the  entry  of 
a  certain  judgment  against  her  In  favor  of 
the  plaintiff  In  this  same  cause. 

[1]  In  the  last  appeal  the  defendant  com- 
plains that  the  Judge  was  in  error  In  not 
holding  that,  Inasmuch  as  notice  of  Intention 
to  apiieal  was  given  In  proper  time  from  the 
order  of  Judge  Mauldln  striking  out  the  an- 
swer of  the  defendant  and  rendering  Judg- 
ment against  her  in  favor  of  the  plaintiff, 
this  operated  as  a  supersedeas  and  stayed 
further  proceedings  thereon,  and  his  honor 
should  have  held  that  the  entry  of  Judgment 
by  the  clerk  of  the  court  after  the  notice  of 
appeal  bad  been  brought  to  his  attention  and 
filed  in  the  cause  was  without  authority  of 
law.  There  Is  no  merit  in  this  contention. 
His  honor  gave  Judgment,  and  it  was  tiie 
duty  of  the  clerk  to  enter  up  the  Judgment, 
and  if  defendant  felt  aggrieved,  defendant 
could  appeal  after  entry  of  Judgment. 

[2]  An  appeal  will  not  lie  to  this  court  un- 
til entry  of  Judgment.  Even  in  a  criminal 
case  the  sentence  must  be  imposed  as  the 
Judgment  of  the  court  before  defendant  can 
appeal  to  this  court  These  exceptions  are 
overruled. 

The  exceptions  to  the  order  of  his  honor 
Judge  Mauldln  are  six  in  number.  All  are 
overruled  as  being  without  merit  except  ex- 
ception 4,  which  Is: 

"Because  it  was  error  for  his  honor  to  hold 
that  the  first  defense  pleadnd  in  defendant's  an- 
swer was  sham,  and  error  for  him  to  strike  out 
the  same  on   that  ground." 

[3]  In  the  third  paragraph  of  defendant's 
answer  defendant  uses  the  following: 

"She  denies  thnt  she  has  knowledge  or  infor- 
mation Butlicieat  to  form  a  belief  as  to  the  al- 
legations contained  in  fourth,  fifth,  and  sixth 
paragraphs  of  the  complaint 

This  puts  in  issue  the  allegations  contain- 
ed in  these  paragraphs  and  entitled  the  de- 
fendant to  a  Jury  trial  on  these  issues.  It 
may  work  a  hardship  in  some  cases,  but  It 
would  work  a  worse  hardship  in  a  number  of 
cases  and  impede  the  administration  of  Jus- 
tice to  strike  out  as  sham,  irrelevant,  and 
false  an  answer  upon  affidavits  submitted  to 
the  presiding  Judge. 

It  has  been  held  by  this  court  that  the 
hearing  of  facts  in  a  case  by  submission  of 
affidavits  is  an  unsatisfactory  manner  of  de- 
termining the  Issues  in  the  case.  This  Is  a 
law  case,  the  plaintiff  makes  her  complaint, 
the  defendants  make  answer  thereto,  and  the 
issues  thus  raised  must  be  tried  by  a  jury. 

[4]  If  upon  an  inspection  of  the  pleadings 
it  manifestly  appears  that  the  answer  is 
sham  and  frivolous,  the  court  can  strike  it 
out  and  give  Judgment ;  if  upon  an  examina- 
tion of  the  pleadings  it  appears  from  the 
pleadings  without  extraneous  outside  evi- 
dence such  as  affidavits  that  it  Is  false,  then 


the  answer  can  be  stricken  out  as  false  and 
Judgment  rendered  by  the  court.  But  where 
the  complaint  and  answer  put  in  issue  facts 
to  be  determined  in  the  case  that  are  ma- 
terial allegations  alleged  in  the  complaint 
and  denied  in  the  answer,  these  Issues  must 
be  tried  in  the  manner  provided  for  by 
law,  and  not  by  affidavits  submitted  to  the 
Judge  for  his  determination  of  questions  of 
fact. 

This  exception  is  sustained,  and  Judgment 
reversed. 

GARY,  C.  J.,  and  FRASER,  J.,  concur. 
HYDRICK,  J.,  concurs  In  the  result  GAGE, 
J.,  dissents. 

(IW  S.  C.  S14) 

METZ  et  aL  ▼.  MBTZ  et  aL    (No.  9647.) 

(Supreme  Court  of  South  Carolina.     March  17, 
1917.) 

1.  Appeai,  and  Ebbor  <S=>78(0)— Finai,  Jroo- 
MENT — Order  fob  New  Trial. 

The  jiiry.'s  first  finding,  that  tlie  land  Roiigbt 
to  be  partitioned  was  not  included  in  the  <l«vd 
under  which  plaintiffs  claim,  being  conclusive 
against  their  right,  the  order  denying,  ns  re- 
gards such  finding,  their  motion  to  set  aside  tbe 
findings,  was  a  final  judgment  as  regards  ap- 
peal by  them,  though  setting  aside  the  second 
finding  that  the  deed  was  not  delivered,  and 
granting  a  new  trial  as  to  such  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  426,  477.] 

2.  Evidence  <S=a472(0)— Opinion— Matter  in 
Issue. 

As  to  the  issue  whether  a  certain  tract  was 
within,  the  description  of  the  dee<l,  witnesses 
may  not  answer  yes  or  no.  but  only  describe  the 
land  and  point  it  out  on  the  plat. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  2192.] 

3.  Paktition  €=>63(2)— Evidence. 

The  will  alleged  in  the  complaint  for  parti- 
tion and  set  up  m  the  answer  as  the  source  of 
defendants'  title  is  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  $  184.] 

4.  Adverse  Possession  «s>67— EvinExcE. 

Deeds  executed  by  a  father  to  his  chiMren 
of  parts  of  the  land  subsequently  claime<l  by 
them  to  have  been  included  in  his  prior  deed  to 
them  tend  to  show  the  character  of  bis  ^os-ses- 
sion,  continued  for  more  than  30  years  after  the 
prior  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  277,  278,  655.  667,  687.1 

5.  Deeds  «=»200— Delivery— Evidence. 

Deeds  executed  by  a  father  to  his  children 
of  parts  of  land  claimed  to  have  been  included 
in  a  prior  deed  by  him  to  them  have  a  bearing 
on  the  question  whether  the  prior  deed  was  de- 
livered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  001.] 

6.  Appeal  and   Error  <S=>204(2)— Review- 
Objection  Below. 

Objection  that  conversations  admitted  in  ev- 
idence were  not  made  in  the  presence  of  the  (lar^ 
ties,  not  being  made  below,  is  not  available  on 
appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1260.  12(51,  1280;  Trial. 
Cent  Dig.  8  172.] 
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7.  Appeai.  aitd  Bbbob  «3>991  —  Bsvnw  — 

Facts. 
Th«  facts  bearin?  on  the  lethal  issue  of  title 
claimed  by  defendants  in  partition  and  submit- 
ted to  the  Jury  cannot  be  reviewed  on  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3896-3899,  3912,  §913.] 

a    I>EED8  «=5>110— CONBTKtlOTION. 

The  construction  of  a  deed  is  a  question  of 
law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  $S  255,  293 ;   Trial,  Cent  Dig.  §  326.] 

9.  Tbiai,  <s=»191(4)— Chaegk  on  Pacts. 

The  construction  of  a  deed  being  a  question 
of  law  for  the  court,  it  is  not  a  charge  on  the 
facts  for  it  to  hold  it  ambiguous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  427.] 

10.  BODNDABIES     «=»11  —  DESCBIPTION  —  AD- 
JOINING Lands. 

The  call  of  a  deed  for  boundary  on  the 
south  "by  S.  and  others"  is  not  filled  by  only 
one  adjacent  proprietor  besides  S. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  92-84.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bichland  County;  Mendel  L.  Smith, 
Judge. 

Action  by  James  S.  Meta  and  others 
against  Daisy  A.  Metz  and  others.  From  an 
adverse  Judgment,  plaintiffs  appeaL  Affirm- 
ed and  dismissed. 

Plaintiffs  claimed  that  a  tract,  afterwards 
Bhown  by  a  plot  to  contain  869  V^  acres,  was 
included  in  the  deed  under  which  they  claim- 
ed, executed  by  their  father,  Elijah  C.  >Ieta, 
In  18S2,  and  describing  the  land  conveyed  as: 

"All  that  piece,  parcel,  plantation  or  tract 
of  land  situate,  lying  and  being  in  the  county  of 
Lexington  •  •  •  on  waters  of  Hollings- 
bead  and  Hill  creeks,  containing  550  acres,  more 
or  less,  bounded  by  lands  of  Rachel  C.  Rauch  on 
the  east  and  Saul  Shealy  on  the  north,  Paul 
Lowman  on  the  west  and  south  by  Jesse  M. 
Shealy  and  others." 

Elijah  C.  Metz,  who  died  In  1914,  and  left 
a  wUl  made  in  1911,  executed  in  1003  deeds 
to  plaintiffs  of  lands  included  In  the  platted 
tract 

Hunter  A.  Gibbes,  of  Columbia,  for  appel- 
lants. John  J.  McMahan  and  Cooper  &  Coop- 
er, all  of  Columbia,  for  respondents. 

FRASER,  J.  Elijah  O.  Mets  was,  at  the 
time  of  his  death,  in  possession  of  about 
200  acres  of  land.  He  left  surviving  him  five 
children.  The  plaintiffs,  four  of  them,  brought 
this  action  for  partition,  setting  up  a  deed 
signed  by  Elijah  C.  Metz,  in  1882,  to  his 
five  children,  the  plaintiffs  and  the  defend- 
axit  Daisy  A.  Metz.  Daisy  A.  Metz,  one  of 
tbe  defendants,  was  his  daughter,  and  Jacob 
Metz  and  Oliver  Metz  were  her  children. 
Tbe  defendants  set  up  title  in  themselves  and 
Jesse  U.  Metz,  under  the  will  of  Elijah  C. 
Metz.  The  defendants  denied  that  the  "home 
place"  of  200  acres  was  included  in  the  deed 
of  1882,  but  that,  even  if  it  was  Included,  the 
deed  was  never  delivered  and  the  title  did 
not   pass  under  that  deed.     The  case  has 


been  treated  throngbont  as  an  equity  case, 
and  Issues  were  framed  for  a  Jury,  as  fol- 
lows: (1)  Is  the  property,  sought  to  be  con- 
veyed by  the  will  of  Elijah  C.Metz,  a  part 
of  the  proi)erty  embraced  and  described  in 
the  deed  executed  by  Elijah  C.  Metz,  dated 
September  4,  1882,  recorded  in  the  office  of 
the  clerk  of  Lexington  county,  In  deed  Book 
DD,  at  pages  517  and  518?  (2)  Was  the 
said  deed,  dated  8epteml)er  4,  1882,  deliver- 
ed? To  both  of  these  questions  the  Jury 
answered,  "Na"  A  motion  was  made  by 
plaintiffs  to  set  aside  the  verdict  The  trial 
judge  set  aside  the  answer  as  to  the  second 
question  and  ordered  a  new  trial,  as  to  the 
question.  As  to  the  first  question,  he  re- 
fused to  set  it  aside.  From  the  refusal  to 
set  aside  the  verdict  as  to  the  first  question, 
the  plaintiffs  appealed. 

[1]  Ordinarily,  an  order  granting  a  new 
trial,  unless  for  error  of  law,  is  not  ap- 
pealable: but  in  this  case  the  plaintiffs 
claimed  under  the  deed  of  1882,  and  the  de- 
fendant, under  the  will  of  Elijah  C.  Metz. 
The  only'  contest  as  to  the  will  was  that 
the  testator  did  not  own  property  because 
he  had  conveyed  it  by  the  deed  of  1882.  If 
the  deed  of  1882  did  not  include  the  home 
place,  then  the  plaintiffs'  case  fails,  and, 
when  a  Judgment  based  upon  that  verdict 
is  rendered,  the  plaintiffs'  qase  fails,  and  It 
makes  no  difference,  so  far  as  this  case  is 
concerned,  whether  the  deed  was  delivered 
or  not.  If  that  Judgment  is  affirmed,  the 
Judgment  appealed  from  Is  a  final  determina- 
tion of  the  case. 

There  are  19  exceptions,  but  tbey  may  l>e 
grouped  under  six  questions: 

[2]  I.  Was  it  competent  to  ask  witnesses, 
"Was  the  home  place  within  the  description 
of  the  deedr*  The  presiding  Judge  told  the 
witnesses  they  could  describe  the  land  and 
point  it  out  on  the  plat,  but  they  could  not 
answer  yes  or  no,  as  that  was  a  question 
for  the  Jury.  In  this  there  was  no  error, 
but  the  witnesses  answered  the  question, 
anyway,  and  it  was  not  stricken  out  The 
exceptions  tliat  raise  this  question  cannot 
be  sustained. 

[S-S]  II.  Were  the  will  and  separate  deeds 
of  E.  0.  Metz  to  his  children  admissible? 
They  were.  The  will  was  alleged  in  the  com- 
plaint and  set  up  in  the  answer  as  the  source 
of  defendants'  title.  The  defendants  set  up 
title  in  themselves  under  the  will  of  Elijah 
C.  Metz.  Elijah  C.  Metz  Iiad  been  in  pos- 
session of  the  land  more  than  30  years. 
These  deeds  tended  to  show  the  character 
of  the  possession  of  Elijah  C.  Metz,  and  alsc 
had  a  bearing  on  the  second  question,  as  to 
the  delivery  of  the  deed  and  the  acqui- 
escence of  the  plaintiffs  in  their  father's  own- 
ership. 

[8]  III.  The  conversations  testified  to  were 
in  the  presence  of  the  plaintiff  and  affected 
the  question  in  the  same  way.     It  is  not 
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dear  from  the  record  that  the  plaintiffs 
were  present  at  one  of  the  conversations, 
but  there  was  no  objection  on  that  gronnd. 

[7]  IV.  The  appellants  claim  that  this  is 
an  equity  case  and  this  court  can  pass  on 
the  facts.  The  defendants  claimed  tittle; 
that  raised  a  purely  legal  issue  that  should 
first  have  been  tried  by  a  Jury.  See  Capell 
7.  Moses,  36  S.  C.  559,  15  S.  B.  711.  This 
Is  a  leading  case  and  cited  in  many  cases 
since.  No  question  has  been  raised  as  to 
the  form  of  trial.  It  is  sufficient  to  say 
that  this  court  has  no  Jurisdiction  to  review 
the  facts. 

y.  The  appellant  claims  that  a  verdict 
should  have  been  directed  and  set  aside  when 
rendered.  There  was  abundant  evidence  to 
carry  the  case  to  the  Jury  and  to  sustain 
its  finding. 

[B-10]  VI.  The  appellant  complains  that  the 
presiding  Judge  held  that  there  was  an  am- 
biguity. The  construction  of  a  deed  is  a 
question  of  law  for  the  court,  and  not  a 
charge  on  the  facts.  Even  with  the  plat  the 
adjacent  proprietors  were  uncertain.  The 
plat  called  for  Shealy  and  Lowman.  There 
Is  nothing  to  show  where  Shealy's  land  stops 
and  Lowman's  land  begins.  The  deed  says 
"south  by  Jesse  M.  Shealy  and  others."  Only 
one  adjacent  proprietor  besides  Shealy  would 
not  have  filled  the  description.  The  only 
other  adjacent  proprietor  was  the  land  of 
the  grantor. 

The  Judgment  in  accordance  with  the  ver- 
dict is  affirmed,  and  the  complaint  dismissed. 

GARY,  O.  J.,  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 


a06  S.  C.  472) 

NORWOOD  NAT.  BANK  v.  PIEDMONT 
PUB.  CO.  et  al.     (No.  9590.) 

(Supreme  Court  of  South  Carolina.     Feb.  28, 
1917.) 

1.  Biixs    ANO    Notes    ®=>243 — Ikdobseuent 
Before  Deliveby— LiABiLrrr. 

Under  Negotiable  Instruments  Act  1914 
(28  St  at  Large,  p.  678)  §!  63,  64,  a  person 
signing  a  note  in  blank  before  delivery  is  liable 
as  indorser. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S§  649,  652,  653.] 

2.  Bills  and  Notes  <S=»4i05^"Pbeskntment 
AND  Demand"— StrFFiciENCT. 

Possession  by  the  payee  bank  of  a  note  pay- 
able at  its  oflSce  constitutes  a  sufficient  "pre- 
sentment and  demand." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1064-1066,  1068-1070. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Demand;  Present- 
ment.] 

3.  Bills  and  Notes  «=»416— Noticb  ot  Dis- 
HONOB— Sufficiency. 

Negotiable  Instruments  Law.  {  103,  regulat- 
ing notice  of  dishonor,  is  complied  with  where 
an  extension  of  time  for  payment  was  refused 
one  indorser,  and  notices  mailed  to  reach  both 


indorsers  in  the  usual  course  on  tbe  day  after 
maturity. 

[Ed.  Note. — For  other  cases,  see  BiUs  and 
Notes,  Cent  Dig.  {§  1164-1172,  1174-1177.] 

Appeal  from  Ciommon  Pleas  Circuit  Court 
of  GreenvlUe  County ;   T.  J.  Mauldin,  Judge. 

.Action  by  the  Norwood  National  Bank 
against  the  Piedmont  Publishing  Company, 
George  R.  Koester,  and  Lewis  W.  Parker. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed,  and  Judgment  ordered  for 
plaintiff. 

McCuUough,  Martin  &  Blytbe,  of  Green- 
ville, for  appellant  Oscar  Mauldin  and 
Cothran,  Dean  &  Cothran,  all  of  GreenvUle, 
for  respondents. 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  the  defendants  on  a  promissory 
note.  After  issue  Joined  the  cause  was  tried 
before  Judge  Mauldin  and  a  Jury  at  the 
summer  term  of  court  for  Greenville  county, 
1916.  At  the  trial  It  was  announced  that  the 
defendant  Lewis  W.  Parker  had  died,  and  by 
agreement  and  under  the  order  of  the  court 
W.  H.  Parker  and  Hamlin  Beattle,  his  ex- 
ecutors, were  made  parties  defendant  In  bla 
stead.  It  was  further  agreed  that.  In  the 
event  the  plaintiff  recovered  in  the  action, 
the  plaintiff's  attorney's  fees  were  to  be  fixed 
at  $25.  At  the  dose  of  all  the  testimony  in 
the  case,  both  plaintiff  and  defendants  moved 
for  a  directed  verdict  in  their  behalf.  His 
honor,  the  presiding  Judge,  refused  the  mo- 
tion for  a  directed  verdict  made  in  behalf  of 
the  plaintiff,  and  granted  that  of  the  defend- 
ants, and  directed  a  verdict  in  their  favor. 
After  entry  of  Judgment  plaintiff  appealed, 
and  by  16  exceptions  Imputes  error  on  the 
part  of  his  honor. 

Exceptions  1  and  2  complain  of  error  in  ex- 
cluding certain  evidence  offered  by  the  plain- 
tiff. Exceptions  3,  4,  5, 6,  7,  and  8  complain  of 
error  in  directing  a  verdict  In  favor  of  the 
defendants.  Exceptions  9,  10,  11,  12,  and  13 
complain  of  error  in  not  directing  a  verdict 
in  favor  of  the  plaintiff.  Exception  14  com- 
plains of  error  on  the  part  of  his  honor  in 
his  construction  of  the  allegations  of  the 
plaintiff's  complaint,  and  exceptions  15  and 
16  complain  of  error  in  not  allowing  motion 
to  amend  the  complaint 

We  will  not  attempt  to  discuss  the  excep- 
tions separately.  The  undisputed  evidence 
in  the  case  shows  that  the  defendant  Pied- 
mont Publishing  Company  borrowed  from  the 
plaintlu  $5,000  upon  a  note  for  that  amount, 
signed  on  the  back  by  Koester  and  Parker. 
This  note  was  renewed  from  time  to  time. 
The  last  renewal  was  dated  November  4, 
1014;  each  time  being  signed  upon  the  back 
thereof  before  being  presented  by  the  defend- 
ants to  the  plaintiff.  The  note  by  its  terms 
fell  due  on  February  2,  1915,  and  was  not 
paid.      It   was   presented    for   payment   at 
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proper  place,  and  a  credit  made  thereon  for 
$410.97,  the  amount  in  deposit  to  the  credit 
of  the  defendant  Publishing  Company.  The 
cashier  of  the  bank  took  the  matter  np  with 
Koester,  and  by  nnderatandlng  with  him 
placed  a  further  credit  on  the  note  for  $60. 
About  noon  on  February  3,  1915,  Koester, 
who  was  president  and  editor  of  the  Publish- 
ing Company,  as  well  as  signer  on  the  back 
of  note,  and  who  understood  the  situation 
fully,  went  to  the  bank  and  asked  that  the 
note  be  renewed  on  the  same  terms  and  with 
the  same  signers  as  before.  This  was  de- 
clined, but  a  proposition  made  by  the  bank, 
which  was  not  accepted  and  carried  out  by 
the  defendants;  but  Koester  discussed  the 
situation  with  Parker,  explaining  the  finan- 
cial situation  of  the  Publishing  Company  and 
ita  inability  to  pay  this  note.  On  the  after- 
noon 01  this  same  day,  February  3,  1915,  be- 
tween 3  o'clock  and  6  o'clock,  the  note  was 
duly  protested,  and  notice  of  presentment 
and  dishonor,  postage  prepaid,  was  duly 
mailed  to  both  of  the  defendants  Koester  and 
Parser. 

The  evidence  shows  that  both  defendants 
bad  their  mall  delivered  to  their  rented  box- 
es in  the  post  office,  and  In  the  usual  course 
of  delivery  such  delivery  would  be  made  with- 
in 45  minutes  after  mailing ;  that  is,  between 
3:45  o'clock  and  6:45  o'clock  in  the  afternoon 
of  February  3,  1915.  At  the  trial  the  plain- 
tiff established  these  facts  by  proof.  The 
Judge  directed  a  verdict  in  favor  of  the  de- 
fendants, upon  the  ground  that  they  were 
indorsers,  and  had  not  been  notified-  of  the 
protest  and  dishonor  of  the  note  as  the  law 
requires.  He  put  It  on  the  ground  that  In 
one  paragraph  the  complaint  says  that — 
"so  and  so  made  a  certain  note  and  alleges  that 
the '  other  defendants  indorsed  the  note.  As  I 
see -it,  the  complaint  is  a  proceeding  upon  the 
theory  of  maker  and  indorser.  I  am  going  to 
direct  a  verdict  in  this  case  in  favor  of  the  two 
defendants  L.  W.  Parker  and  George  B.  Koester, 
upon  the  grounds  stated." 

Lnder  the  allegations  of  the  complaint  the 
plaintiff  had  the  right  to  show  that  the  de- 
fendants had  written  their  names  on  the  back 
of  the  note  and  indorsed  the  same,  either  as 
makers  or  indorsers.  The  mere  fact  that  the 
complaint  used  the  words  or  alleged  that  the 
defendants  "Indorsed"  the  note  did  not  bind 
them  by  their  pleadings  to  an  allegation  that 
the  defendants  were  sued  as  "indorsers"  of 
the  note  only.  This  would  be  putting  a  very 
contracted  technical  construction  on  the 
pleadings,  and  work  a  hardship  and  palpable 
Injustice  in  the  case.  There  is  no  other  In- 
ference bat  that,  under  the  undisputed  evi- 
dence In  this  case,  the  defendants  were  mak- 
ers of  the  note,  and  not  indorsers.  It  was 
sbown  that  the  original  note  and  series  of 
renewal  notes,  as  well  as  the  note  sued  on, 
were  signed  by  Koester  and  Parker  before 
the  notes  were  presented  to  the  bank.  The 
undisputed  evidence  Is  that  the  note  sued  on 


was  signed  by  Koester  and  Parker  before  it 
was  presented  and  accepted  by  the  bank. 
This  made  them  both  makers,  and  not  Indors-  ■ 
ers.  McLaughlin  v.  Braddy,  63  S.  C.  433,  41 
S.  E.  523,  90  Am.  St  Rep.  681;  American 
Agricultural  Ca  v.  Heaton,  104  S.  0.  44,  88 
S.  E.  296.  This  being  the  case,  his  honor  was 
In  error  In  directing  a  verdict  for  the  defend- 
ants, and  In  not  directing  a  verdict  for  the 
plaintiff  as  asked  for,  and  in  accordance  with 
the  principle  announced  by  this  court  in  Pee 
Dee  Naval  Stores  Co.  t.  Hamer,  92  S.  0.  426, 
75  S.  B.  695. 

It  Is  the  judgment. of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  the  circuit  court, 
with  instructions  to  the  clerk  of  the  court  of 
common  pleas  for  GreoivlIIe  county  to  enter 
up  judgment  in  favor  of  the  plaintiff  against 
the  defendants  for  the  sum  of  $5,000  and  In- 
terest thereon  at  the  rate  of  7  per  cent  pw 
annum  from  the  maturity  of  the  note,  to  wit 
February  4,  1915,  and  !f25  attorney's  fees, 
and  $1.25  notary's  fees,  less  $470.97,  paid 
February  3,  1915,  thereon. 

Judgment  reversed,  and  case  remanded. 

OARY,  a  J.,  and  FBASER,  and  OAOB, 
JJ.,  concur  In  result 

HYDRICK.  J.  [1]  I  concur  in  the  result 
but  dissent  from  the  conclusion  that  Koester 
and  Parker  were  makers  of  the  note.  Under 
sections  63  and  64  of  the  Negotiable  Instru- 
ments Act  (28  St  at  Large,  p.  668}  they  were 
Indorsers.  The  language  of  the  act  is  too 
plain  to  doubt  it  The  effect  of  the  act  Is  to 
change  the  rule  of  our  previous  decisions  In 
cases  like  this,  under  which  they  would  have 
been  held  to  be  makers.  The  same  effect  has 
been  given  It  In  every  other  Jurisdiction  In 
which  the  question  has  arisen.  See  cases 
cited  In  respondents'  brief. 

[2,  3]  The  contention  of  respondents  that 
they  were  released  as  Indorsers  because  the 
note  was  not  presented  for  payment  and  pay- 
ment demanded  on  the  day  It  was  due  Is  un- 
tenable. It  was  owned  by  and  In  possession 
of  the  plaintiff  bank  at  which  it  was  payable, 
and  was  there  ready  to  be  surrendered  on 
payment  That  was  sufficient  presentment 
and  demand.  Bank  v.  Elagg,  1  Hill,  177. 
7  Cyc.  996.  The  evidence  is  susceptible  of 
but  one  reasonable  Inference,  and  that  Is 
that  verbal  and  written  notice  of  dishonor 
was  given  to  the  Indorsers  In  compliance  with 
the  provisions  of  section  103  of  the  act. 

For  these  reasons  I  concur  In  the  judgment 
that  plaintiff's  motion  for  a  directed  vepfl^ 
should  have  been  granted. 

GABT,  O.  J.,  and  FRASER,  J.,  concur. 

On   Petition   for   Rehearing. 
FOB  CURIAM.    Petition  dismissed. 
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(106  S.  C.  641) 

SKTTDOWITZ  v.  BASHA  et  al.     (No.  9650.) 

«    (Supreme  Comt  of  South  Carolina.    March  22, 
1017.     On  Petition  to  Revoke  Stay  of 
Remittur,  April  16,  1917.) 

1.  Sales  «=355(2)— Actions  fob  Pbicb— Ev- 
idence. 

In  an  action  on  open  account  for  the  price 
of  ladies'  dresses  sold  and  delivered,  defendants' 
evidence  that  the  goods  were  defective  in  ma- 
terial and  workmanship  was  admissible  under 
the  general  denial  to  disprove  plaintitf's  allega- 
tion of  value,  not  being  an  affirmative  defense 
by  way  of  confession  and  avoidance,  but  going 
to  disprove  a  material  allegation  of  the  com- 
plaint 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {  1026.] 

2.  Sales  iS=»355(2)— Action  fob  Pbice— Evi- 
dence. 

In  an  action  on  open  account  for  goods  sold 
and  delivered,  evidence  that  defendants  had  at- 
te,mpted  to  rescind  the  contract  by  returning 
part  of  the  goods  and  tendering  payment  for  the 
part  retained  was  inadmissible  under  the  gener- 
al denial ;  the  matter  being  new,  constituting  an 
affirmative  defense. 

[Ed.  Note.— For  other  cases,-  see  Sales,  Cent 
Dig.  f  1026.] 

3.  Pleading  €=9237(1) — ^AitENDicENT  Dubimo 
Tbial. 

The  trial  court  had  power  to  allow  amend- 
ment (dt  the  answer  to  conform  to  the  facts  ad- 
duced <m  trial,  even  though  it  might  have  been 
necessary  to  withdraw  the  case  fr6m  the  jury 
and  continue  it  to  prevent  prejudice  to  plaintiff. 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  603.] 

4.  Pleading  €=j236(5)— Amendment  Dubino 
Tbial— Abuse  op  Discbetion. 

The  refusal  to  allow  defendants  to  amend 
their  answer  to  conform  to  the  facts  adduced  on 
trial  was  not  an  abuse  of  the  trial  court's  dis- 
cretion, especially  where,  if  the  evidence  was 
offered  merely  to  reduce  the  amount  of  plaintiff's 
recovery  as  the  value  of  the  goods,  the  amend- 
ment was  unnecessary  to  support  it,  and  where, 
if  the  evidence  was  to  defeat  plaintiff's  cause  of 
action  entirely  under  the  claim  that  the  sale 
had  been  rescinded,  there  was  no  showing  by  de- 
fendants of  surprise;  that  they  intended  to 
make  the  defense  and  believed  their  answer  suf- 
ficient 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  601,  605.] 

Appeal  from  Ommon  Ple&s  Circuit  Court 
of  Charleston  County ;  Edward  Mclver,  Spe- 
cial Ju'dge. 

Action  by  I.  B.  Skudowitz  against  F.  N. 
Basha  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Logan  &  Grace,  of  Charleston,  for  appel- 
lants. Mordecal  &  Gadsden  &  Rutledge  and 
Legge  &■  Allan,  all  of  Charleston,  for  re- 
si)ondent. 

HYDRICK,  J.  This  is  iin  action  on  open 
account  for  goods  (ladles'  dresses)  sold  and 
delivered  to  defen'dants.  Plaintiff  alleged 
tbat  tbe  goods  were  reasonably  worth  $290, 
and  that  defendants  were  indebted  to  him 
in  that  amount  for  them.  The  answer  was  a 
general  denial.  At  tbe  trial  defendants  of- 
fered to  prove  that  the  goods  were  defective 
in  material  and  workmanship.    The  evidence 


was  excluded  as  inadmissible  under  the  gen- 
eral denial.  Defendants  then  asked  leave  to 
amend  their  answer  to  conform  to  tbe  facts 
adduced.  The  motion  was  refused,  and  a 
verdict  was  directed  for  plaintiff  for  tbe  full 
amount  sued  for. 

[1]  The  evidence  offered  was  clearly  admis- 
sible under  tbe  general  denial  to  disprove 
plaintiff's  allegation  of  value.  It  was  not  an 
affirmative  defense,  by  way  of  confession  and 
avoidance,  but  went  to  disprove  a  material 
allegation  of  the  complaint  Lyles  v.  Bolles, 
8  S.  C.  258;  McBlwee  v.  Hutchinson,  10  S. 
C.  436;  Pom.  Rem.  g  673  et  seq.  The  case 
of  Derry  v.  Holman,  27  S.  C.  621,  2  S.  B.  841, 
relied  upon  by  respondent,  is  not  in  point, 
because  that  was  an  action  on  a  note,  which 
prima  facie  Imports  a  consideration,  and  it 
was  properly  held  that  failure  of  consideration 
.was  new  matter,  which  could  not  be  proved 
under  a  general  denial.    Pom.  Rem.  f  700. 

[2]  In  this  view  of  the  case,  it  is,  perhaps, 
unnecessary  to  consider  tbe  assignment  of  er- 
ror In  refusing  defendants'  motion  to  amend, 
except  in  so  far  as  the  evidence  offered 
tended  also  to  prove  that  defendants  had 
attempted  to  rescind  the  contract  by  return- 
ing part  of  the  goods  and  tendering  payment 
for  tbe  part  retained.  This,  of  course,  was 
new  matter,  constituting  an  affirmative  de- 
fense, evidence  of  which  was  inadmissible 
under  the  general  denial;  and  therefore,  if 
defendants  Intendeld  to  rely  upon  that  de- 
fense, they  could  not  have  done  so,  without 
amending  their  answer. 

While  amendments  are  largely  in  the  dis- 
cretion of  the  trial  court,  that  discretion 
should  not  be  arbitrarily  exercised,  either 
in  granting  or  refusing  such  motions,  but  it 
should  be  exercised  so  as  to  prevent  surprise 
and  promote  Justice,  especially  since  the 
court  may  impose  "such  terms  as  may  be 
proper,"  and  ordinarily  thereby  provide 
against  unjust  consequences. 

[3]  It  is  not  clear  whether  the  amendment 
was  refused  because  the  trial  Judge  thought 
he  ha'd  no  power  to  allow  it,  or  because  he 
did  not  think  its  allowance  would  be  a  proper 
exercise  of  his  discretion.  In  response  to 
the  motion  he  merely  said:  "I  canuot  allow 
an  amendment  at  this  time."  It  is  needless 
to  cite  authority  to  show  that  the  court  had 
power  to  allow  the  amendment  at  thftt  stage 
of  the  trial,  even  though  it  might  have  been 
necessary  to  withdraw  the  case  from  the  Jury 
and  continue  it,  to  prevent  prejudice  to  the 
opposite  party.  Koennecke  v.  Railway,  101 
S.  C.  86,  85  S.  E.  374. 

[4]  If,  on  the  other  hand,  it  was  refused 
in  the  exercise  of  the  court's  discretion,  we 
are  not  prepared  to  say  that  it  was  so  clear- 
ly an  erroneous  exercise  of  discretion  as  to 
warrant  the  interferonce  of  this  court,  espe- 
cially as  defendants  did  not  make  it  clear 
to  the  court  what  amendment  they  wanted, 
whether  it  was  merely  to  the  extent  neces- 
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sary  to  let  In  the  evidence  offered  to  reduce 
the  amount  that  plaintiff  might  recoTer  as  the 
value  of  the  goods,  or  to  defeat  his  action 
entirely  under  the  claim  that  the  sale  had 
been  rescinded.  If  the  former,  It  was  un- 
necessary, as  we  have  said;  If  the  lattw.  It 
may  have  been  properly  refused  at  that  stage 
of  the  trial.  In  the  absence  of  any  showing 
by  defendants  of  surprise;  that  is,  that  they 
really  intended  to  make  that  defense,  and 
honestly  believed  their  answer  'sufficient  to 
admit  evidence  to  support  it. 
Judgment  reversed. 

GARX,  O.  J.,  and  WATTS,  I'RASBIR,  and 
6A6B,  JJ.,  concur. 

On  Petition  to  Reverse  Stay  of  Remittitur. 

PER  CURIAM.  It  follows  of  course  from 
the  reversal  of  the  Judgment  In  a  case  like 
this  that  a  new  trial  Is  to  be  had.  The  stay 
of  the  remittitur  Is  revoked. 

(IM  s.  C.  n»)  ==i 

BROWN  ▼.  GOtlGHTLY.     (No.  9648.) 

(Supreme  Court  of  South  Carolina.     March  19, 

1917.) 

L  WITRESSKB     <S=sl59(8)     —    COMPETKNCT    — 

Tbansactions    with   Pbbsons   Sinok   Dk- 

CEA8BD 

Where  plaintiff  sued  to  recover  an  undivided 
one-half  of  deceased's  property,  alleging  oral 
contract  on  his  part  to  will  her  such  property, 
her  testimony  was  incompetent  to  prove  the 
contract  under  Code  Civ.  Proc.  1912,  §  438, 
rendering  a  party  incompetent  to  testify  as  to 
a  transaction  with  a  person  since  deceased  in 
an  action  against  the  heir  of  such  person. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  675.]  ■ 

2.  Frauds,  Statute  ov  «=75  —  Contbacts 
Bnfobceable. 
An  alleged  oral  contract  by  a  person  since 
deceased  to  will  property  to  the  plaintiff  is  void 
as  within  the  statute  of  frauds. 

FEd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  g  132.] 
8.  Spbcdtio  Pkbfobmancs  €s5»121(7)  —  Con- 
tracts Enforckable, 
To  enforce  a  contract  whereby  a  person  con- 
tracts to  dispose  of  real  estate  by  will,  tlie 
same  principle  is  applied  and  the  same  proof 
is  necessary  as  when  be  contracts  to  convey 
title  by  deed. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance,  Cent  IMg.  {§  391-893.] 

Gary,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  Ck>unty;  Mandel  L.  Smith, 
Judge. 

Suit  by  Geneva  Brown  against  Jnlla  Go- 
lightly.  From  a  decree  for  plaintiff,  defend- 
ant appeals.  Reversed,  and  complaint  dis- 
missed. 

The  decree  in  the  trial  court  was  as  fol- 
lows: 

This  action  was  commenced  on  the  22d  day 
of  May,  1911,  to  have  the  plaintiff  adjudged  the 
owner  in  fee  of  the  land  described  in  the  com- 
plaint, tor  the  specific  enforcement  of  tlie  con- 
tract which  is  alleged  to  he  the  source  of  the 
plaintiff's  interest,  and  for  the  sale  thereof  in 
partition. 

It  i.s  alleged  in  the  complaint,  in  substance. 


that  the  parents  of  the' plaintiff,  who  was  then 
a  minor,  entered  into  a  contract  for  and  in  bet 
behalf  with  one  William  Golightly,  the  owner 
of  the  land  described  in  the  complaint,  in  which 
it  was  agreed  that,  if  the  parents  of  the  plain- 
tiff would  permit  her  to  live  with  the  said 
William  Golightly  and  his  wife  until  tl>e  death 
of  the  latter,  or  until  the  plaintiff  had  arrived 
at  the  age  of  21  years,  so  that  she  might  work 
for  them,  and,  if  necessary,  assist  in  caring 
for  them,  then,  in  consideration  thereof,  the 
said  William  Golightly  would  at  his  death  leave 
the  plaintiff  a  one-half  interest  in  the  said  land, 
and  that,  in  accordance  wiOi  the  terms  of  the 
said  contract,  the  custody  of  the  plaintiff  was 
surrendered  to  the  said  Golightly,  and  the  plain- 
tiff and  her  parents  have  fully  and  faithfully 
performed  all  the  conditions  imposed  upon 
them  by  said  contract,  and  that  she  remained 
with  the  said  William  Golightly  until  after  the 
death  of  his  wife;  that  on  the  6th  day  of  April, 
1911^  William  Golightly  died,  and,  in  violation 
of  bis  said  contract,  failed  to  leave  the  plaintiff 
a  one-half  interest  in  said  land;  that  the  defend- 
ant Julia  Golightly  is  the  widow  of  the  said 
William  GolighBy,  the  defendant  Miles  Golight- 
ly is  bis  brother,  the  defendant  Missouri  Go- 
lightly Burke  is  his  sister,  and  the  defendants 
William  Golightly  and  Missouri  Golightly  AUty 
are  his  nephew  and  niece,  respectively;  that 
these  parties  are  in  possession  thereof  and  with- 
hold the  same  from  the  plaintiff;  wherefore  the 
plaintiff  asks  that  she  be  adjudged  the  owner 
of  a  one-half  interest  in  said  land;  ,  that  the 
contract  in  question  1>e  specifically  enforced; 
that  the  said  land  be  ordered  sold  in  partition; 
and  that  the  defendants  account  for  the  plain- 
tiff's share  of  the  rents  and  profits. 

The  defendants,  with  the  exception  of  the 
defendant  Julia  Golightly,  answered  the  com- 
plaint and  set  up  a  general  denial,  with  the 
admission  of  some  of  the  allegations  of  the 
complaint,  and  relied  upon  the  statute  of  frauds. 

The  case  was  referred  to  the  master,  with  the 
power  to  determine  all  issues  of  law  and  fact. 
In  his  report  the  master  determines  every  issue 
substantially  in  favor  of  the  plaintiff.  His 
conclusion  of  law,  amply  supported  by  the  au- 
thorities, and  forcibly  presented  with  a  clear 
and  concise  statement,  are  that  it  was  unneces- 
sary for  the  contract  in  question  to  contain  a 
specific  description  of  the  land  in  question,  as 
it  related  to  all"  of  the  lands  owned  by  the 
said  William  Golightly;  that  a  reasonable  com- 
pensation for  the  services  rendered  was  not  an 
exclusive  remedy  for  the  plaintiff;  that  the 
courts  will  sustain  and  enforce  contracts  made 
for  a  minor's  benefit,  especially  where  the  per- 
formance has  resulted;  and  that  the  statute 
of  frauds  is  not  applicable,  the  plaintiff  having 
performed  her  part  of  the  contract. 

The  master  likewise  makes  a  very  strong 
statement  of  his  conclusion  with  regard  to  the 
facts  of  the  case.  He  reports:  "That  the  con- 
tract was  made  as  alleged  in  the  complaint. 
This  is  clearly  established  by  the  testimony  of 
the  plaintiff,  William  Jeter,  Evelyn  Brown,  and 
Harvey  Cureton.  There  is  no  testimony  to  the 
contrary."  Again:  "That  the  plaintiff  faith- 
fully performed  and  carried  out  her  part  of 
the  contract.  She  left  her  own  home  and  went 
to  William  Golightly  and  his  wife,  Hiney  (first 
wife),  and  remained  with  them  until  the  lat- 
ter's  death,  whereupon  she  was  returned  by 
William  to  her  father's  home,  a  i>eriod  of  nine 
years.  She  gave  them  her  entire  attention, 
helped  to  do  any  and  every  thing  that  wag  to 
be  (lone  about  the  house  or  in  the  field,  attend- 
ed Riney  when  sick,  and  through  the  year  of 
her  la.st  illness  was  the  only  one  there  to  help 
or  care  for  these  old  people,  devoted  her  life  to 
thorn,  and  was  thereby  deprived  of  all  opportu- 
nity of  goiu^  to  school,  except  about  two 
months.  Wilham  admitted  after  Riney's  death 
that  the  contract  had  been  faithfully  performed 
by  the  plaintiff,  and  timt,  in  accordaace  with 
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the  contract,  she  would  get  one-half  of  hia  prop- 
erty at  his  death.  The  testimony  is  all  one 
way  in  support  of  the  finding;  there  is  none  in 
conflict  with  it"  Again:  "TThe  services  con- 
tracted for  and  rendered  by  the  plaintiff  were 
of  such  a  peculiar  and  personal  character  that 
it  would  be  imiMssible  to  establish  by  pecuniary 
standard,  and  it  was  not  the  intention  of  the 
parties  that  they  should  be  so  measured.  They 
consisted  of  housework,  fieldwork,  personal  care, 
attention,  and  nursing,  self-sacriflce,  constant 
companionship  and  delicate  service,  by  a  niece, 
which  money  could  not  buy — things  that  cannot 
be  estimated  in  dollars  and  cents." 

The  master  therefore  recommended  that  the 
relief  demanded  by  the  plaintiff  be  granted, 
which  report  was  confirmed  by  the  circuit  court 
and  a  decree  embodying  these  views  and  con- 
clusion was  duly  filed. 

Thereafter,  upon  the  petition  and  affidavits 
presented  to  the  court  by  the  defendant  Julia 
Golightiy,  the  cause  was  reopened,  this  defend- 
ant, who  was  in  default  in  the  original  proceed- 
ing, was  allowed  to  answer,  and  the  cause  was 
recommitted  to  the  master,  with  power  to  hear 
and  determine  all  issues.  The  defendant  an- 
swered the  complaint,  setting  up  a  general  de- 
nial, and,  by  way  of  defense  to  the  action,  alleg- 
ed that  the  said  William  Golightiy  died  leav- 
ing a  will  under  which  she  is  the  sole  heir  and 
devisee,  and  that  the  premises  described  in  the 
complaint  were  peaceably  held  by  her  under 
the  will,  and  that  neither  the  plaintiff  nor  her 
codefendahts  have  any  interest  in  said  premises, 
and  asked  that  she  be  adjudged  the  sole  owner 
thereof. 

In  his  second  report  the  master  adheres  to 
his  conclusions  on  the  law  of  the  case,  but  with 
regard  to  the  facts  he  reports:  "I  have  entirely 
(Ranged  my  views  since  the  introduction  of  the 
testimony  produced  by  the  witnesses  for  the 
defendant  Julia  Golightiy  at  the  second  refer- 
ence. While  some  of  the  testimony  must  be 
ruled  out  as  incompetent,  there  is  enough  of 
evidence  from  the  mouth  of  respectable  white 
people  that  the  plaintiff  was  entirely  incapable 
of  performing  such  services  as  were  contemplat- 
ed by  the  contract  between  her  parents  and 
WiUiam  and  Riney  Golightiy."  He  therefore 
recommends  that  the  defendant  Julia  Golightiy 
be  adjudged  the  sole  owner  of  said  lands  under 
the  will  of  her  husband,  and  that  the  decree 
of  the  court  heretofore  announced  be  thus  modi- 
fied. 

In  its  consideration  of  the  cause  the  court 
will,  of  course,  be  confined  to  such  questions 
as  are  presented  by  the  exceptions  to  the  mas- 
ter's report.  The  first  report  being  adverse  to 
the  contention  of  the  defendants,  numerous  ex- 
ceptions were  filed  by  them,  except  the  defend- 
ant Julia  Golightiy,  who  was  in  default,  to  the 
conclusion  of  the  master  on  the  law  and  the 
facts  of  the  case.  This  report  was  confirmed 
by  the  circuit  court.  Those  defendants  have  no 
further  interest  in  the  case,  as  they  are  excluded 
from  all  interest  in  the  land  in  question  under 
the  will  of  William  Golightiy,  under  which 
Julia  GoU^tly  now  claims;  and  they  have  filed 
no  exception  to  the  second  report  so  holding. 
In  the  second  report  the  master  expressly  states 
that  he  adheres  to  his  former  conclusion  on  Uie 
law  of  the  case;  and  to  this  conclusion  neither 
party  files  an  exception.  Being  empowered  to 
report  his  findings  of  the  fact  and  conclusion 
of  law,  he  had  necessarily  to  pass  upon  all 
questions  relating  to  the  competency  of  testi- 
mony involved.  The  law  of  the  case,  in  all  its 
phases,  must  therefore  be  regarded  as  settled, 
80  far  as  this  inquiry  is  concerned. 

The  sole  question  presented  for  the  determi- 
nation of  the  court  is  whether  the  master  was 
in  enoT  when  he  concluded  that  the  "plaintiff 
waa  entirely  incapable  of  performing  such  serv- 
ices as  were  contemplated  by  the  contract  be- 
tween her  parents  and  William  and  lUney  Go- 
lightly." 


There  ia  not  a  word  of  testimony  offered  by 
the  defendant  Julia  Golightiy  at  the  second  ref- 
erence which  in  any  manner  assails  the  exist- 
ence of  the  contract  in  question,  or  in  any  way 
impeaches  any  of  its  terms  and  conditions.  This 
being  true,  the  conclusioi;  follows  that  the  t***- 
timony  whidi  warranted  the  master  in  finding 
in  his  first  report  that  the  contract  was  "clearly 
established"  is  still,  as  a  matter  of  fact,  capable 
of  supporting  a  similar  conclusion. 

There  is  absolutely  no  testimony  produced  at 
the  second  reference  which  even  tends  to  show 
that  the  plaintiff  did  not  enter  into  the  service 
of  WiUiam  Golightiy  and  his  wife,  Riney,  at 
the  time  indicated  and  required  by  the  contract, 
or  that  she  did  not  remain  there  till  the  death  of 
William  Golightly's  first  wife,  Riney,  which 
event,  under  the  express  terms  of  the  contract, 
terminated  her  duty  to  remain.  On  the  con- 
trary, the  witness  H.  J.  Israel  testified,  "I  don't 
think  she  left  the  place  before  the  first  wife 
died,"  and  the  witness  Lewis  Gray  said,  "She 
was  there  till  the  death  of  Riney."  These  wit- 
nesses, as  well  as  George  Adair,  Mrs.  Mary 
Israel,  H.  J.  Greer,  W.  H.  Dempsey,  Dexter 
Shippey,  and  Dr.  R.  A.  Turner,  testify  that 
the  plaintiff  was  in  the  home  of  William  Go- 
lightiy, and  utter  not  one  word  inconsistent  with 
her  stay  during  the  entire  time  contemplated 
by  the  contract  as  testified  to  by  the  plaintifrs 
witnesses.  It  is  also  equally  obvious  tliat  there 
is  not  a  word  of  testimony  offered  at  the  second 
reference  that  the  parties  "contemplated"  a 
contract  different  from  that  established  by  the 
testimony  at  the  first  reference.  The  evidentiary 
force  of  testimony  at  the  second  reference,  in  its 
last  analysis,  is  to  show  that  the  plaintiff  did 
not  perform  because  she  did  not  have  the  "ca- 
pacity," but  there  is  not  the  slightest  word  ab- 
ducted to  show  that  the  parties  did  know  with 
regard  to  such  services  as  she  had  the  capacity 
to  perform,  or  that  the  contract  contemplated 
service  beyond  her  capacity.  The  new  testimony 
that  was  competent  seems  to  have  been  direct- 
ed to  a  quantum  meruit,  a  principle  having  no 
application  to  this  contract,  which,  as  the  mas- 
ter found  in  his  first  report,  did  not  call  for 
measure  by  active  services.  The  contract  was 
"that  she  would  be  turned  over  to  William  and 
Riney,  to  live  with  them,  and,  if  necessary,  to 
help  take  care  of  them,  till  she,  Riney,  died." 
It  IS  unquestionable  that  she  was  turned  over 
to  them,  that  she  did  remain  with  them  ,tiU 
Riney  died,  and  there  is  no  testimony  in  oppo- 
sition to  the  finding  of  the  first  report  that  she 
gave  them  her  entire  attention,  devoted  her  life 
to  them,  cared  for  Riney  when  sick  and  in  her 
last  illness,  and  helped  around  the  house  and 
field,  and  William  afterwards,  after  Riney's 
death,  admitted  that  the  contract  had  been  fully 
performed  by  plaintiff.  Excluding  irrelevant 
and  incompetent  testimony — and  in  this  connec- 
tion all  objection  offered  by  the  plaintiff's  at- 
torney to  testimony  at  the  second  reference  on 
the  ground  that  such  declarations  were  self- 
serving  must  be  sustained — the  testimony  of  the 
d^endant's  witnesses  at  the  reference  can  be 
condensed  to  almost  a  senteniie,  each  without 
the  slightest  injustice  thereto.  The  witness 
Adair  says:  "I  saw  the  girl  around  there;  she 
was  a  little  child  when  she  first  came  there, 
Geneva  Brown."  Mrs.  Israel  testifies:  "She 
was  very  small  when  she  went  there.  In  mj 
judgment,  she  wasn't  capable  of  taking  care  of 
the  old  people.  She  wasn't  grown  when  she 
left."  H.  J.  Israel  says:  "She  was  a  very 
small  child  when  she  went  there  to  live  with 
William.  She  couldn't  look  after  anybody." 
H.  J.  Greer  says:  "I  suppose  she  was  seven 
years  old;  wouldn't  think  she  was  capable  of 
taking  care  <^  old  folks."  Lewis  Gray  testifies: 
"Suppose  she  was  five  years  old  when  she  went 
to  WiUiam.  She  couldn't  take  care  of  nobody 
when  she  went  there;  they  had  to  take  care  of 
her."  W.  H.  Dempsey  says:  "The  child  was 
very  smaU  when  I  saw  lier; .  shawam't  big 
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enougii  to  take  care  of  anybody."  Dr.  R.  A. 
Turner  says:  "I  remember  seeiner  one  little 
girl  around  there.  I  suppose  it  was  a  seven- 
year  old  child."  Dexter  Shippey  testifies:  "I 
think  Geneva  would  have  been  a  care  to  them, 
rather  than  a  hdp."  These  extracts  probably 
present  the  testimony  in  its  strongest  phases 
against  the  plaintiff,  but  it  will  be  noticed  that 
the  observation  of  incapacity  relates  almost  en- 
tirely to  the  time  when  plaintiff  "first  went"  to 
the  service  of  WiUiam  Golightly  and  his  in- 
firm wife,  when  "she  was  very  small,"  "seven 
years  <rfd."  It  will  be  noted  from  all  the  testi- 
mony in  the  case  that  plaintiff  was  some  seven 
or  eight  years  old  when  contract  was  made,  and 
that  she  remained  under  it  for  nine  years.  She 
was  therefore  capable  of  much  activity  and 
energy  daring  that  period,  and  it  wonld  not 
be  rational  to  measure  her  capacity  throujghout 
it  by  her  capacity  at  the  beginning  of  it  There 
is  no  testimony  that  William  and  Riney  Go- 
lightly  were  misled  as  to  the  child's  capacity, 
or  that  there  was  anything  abnormal  about  her, 
or  that  she  developed  an  incapacity:  nothing 
of  a  substantial  nature  to  support  the  second 
condnslon  of  the  master,  modifying  his  first 
finding,  which  was  the  correct  one,  in  the  judg- 
ment of  the  court,  "that  plaintiff  faithfully  per- 
formed and  carried  out  her  part  of  the  con- 
tract." It  matters  not  what  her  age  or  capacity 
may  have  been  at  the  time  the  contract  was 
made;  the  testimony  being  that  William  and 
Riney  Golightly  asked  that  the  contract  relate 
to  the  plaintiff.  No  one  better  than  themselves 
knew  their  own  condition  and  needs.  They  were 
familiar  with  the  age,  experience,  and  capacity 
of  the  plaintiff  at  the  time,  and  certainly  the 
parents,  with  whom  the  contract  was  made  for 
her,  also  knew  all  the  surrounding  conditions. 
All  the  parties,  therefore,  must  be  presumed, 
with  this  knowledge,  to  have  contracted  with 
regard  to  that  service  which  the  plaintiff  was 
reasonably  capacitated  to  perform  at  the  time 
of  the  contract,  and  to  her  probable  increase  in 
efficiency  and  value  as  her  age  and  experience 
progressed.  If  this  be  true,  then  the  testimony 
adduced  at  the  second  reference  should  not  have 
die  legal  effect  of  altering  or  destroying  the 
valid  contract  between  the  parties. 

Applying  to  the  testimony  in  this  case  the  de- 
gree of  proof  declared  to  be  essential  in  the  es- 
tablishment of  the  contract  to  make  mutual 
wills  in  the  case  of  Dicks  v.  Cassels,  100  S. 
C.  341,  84  S.  B.  878,  and  the  rule  announced 
in  Wilson  v.  Gordon,  73  S.  0.  160,  53  S.  E. 
79,  that  the  agreement  must  be  defined  and 
certain,  estahlisbed  by  evidence  dear  and  con- 
vincing, the  conclusion  reached  by  the  master 
in  his  first  report  is  fully  warranted,  and  there 
is  nothing  in  the  snbsequent  reference  to  sup- 
port an  interference  with  it,  so  far  as  the  rights 
of  the  plaintiff  are  concerned.  The  contract 
stands  clearly  established  as  alleged  in  the  com- 
plaint. Defendant's  argument  as  to  nudum  pac- 
tum has  been  fully  considered,  the  testimony  re- 
lied upon  in  support  of  it  has  been  referred  to, 
and  the  conclusion  stated.  The  law  upon  the 
subject  seems  to  be  dear. 

In  the  case  of  Gee  v.  Hicks,  Rich.  Bq.  Cas. 
15,  where  a  boy  sixteen  years  old  was  brought 
up  from  Mississippi  to  South  Carolina  by  his 
mother,  who  was  induced  to  do  so  by  the  prom- 
ise to  pay  the  boy  $3,000  when  of  age,  the  court 
held  that  the  promise  was  based  upon  sufficient 
consideration,  was  nudum  pactum,  or  within 
the  statute  of  frauds,  Judge  O'Neall,  for  the 
court,  saying:  "It  is  perfectly  clear  that,  to 
constitute  a  consideration  suffident  to  support 
an  executory  contract,  it  need  not  be  an  exact 
quid  pro  quo.  Anything  which  is  to  benefit  the 
party  making  the  promise,  and  wtiich  he  could 
not  otherwise  obtain,  or  which  puts  the  party 
to  whom  the  promise  is  made,  to  any  trouble, 
inconvenience  or  loss,  will  prevent  the  contract 
from  being  nudum  pactum.  •  •  •  If  he  [the 
minor]  performs  his  part  of  the  contract,  he  uas 


a  perfect  legal  right  to  demand  the  performance 
of  the  other  part  from  the  other  party." 

6  Ruling  Case  Law,  678,  thus  states  the  rule: 
"Where  a  party  contracts  for  a  performance  of 
an  act  which  will  afford  him  a  pleasure,  gratify 
his  ambition,  please  his  fancy,  his  estimate  of 
the  value  should  be  left  undisturbed,  unless 
there  is  indeed  evidence  of  fraud.  There  is  in 
such  case  absolutely  no  pule  by  which  the  court 
can  be  guided  if  once  they  depart  from  the 
v.'ilue  fixed  by  the  promiser." 

This  action  is  amply  sustained  by  the  prind- 
ples  announced  in  case  of  Fogle  v.  St.  ifiehael 
Church,  48  S.  O.  86,  26  S.  E.  99.  In  this 
case  the  plaintiff  was  induced  to  leave  her  home 
and  abide  with  a  woman  who  was  the  devisor 
of  the  defendant,  in  order  that  the  latter  might 
have  her  companionship  and  sodety.  In  consid- 
eration and  by  the  way  of  inducement  to  the 
consent  of  the  plaintiff  to  this  arrangement, 
she  was  promised  to  devise  and  legacy  of  one- 
half  of  all  this  woman's  estate,  real  and  per- 
sonal. Upon  the  death  of  the  devisor,  she  left 
her  whole  estate  to  the  defendant.  The  suit 
was  brought  to  enforce  the  contract.  In  dis- 
cussing the  question,  the  court,  at  pages  00 
and  91  of  48  S.  0.,  at  page  101  of  26  S.  E., 
says:  "•  •  •  The  case  of  McKeegan  v. 
O'Neill,  22  S.  0.  454,  shows  that  such  an  action 
as  is  alleged  in  the  complaint  is  equitable  in 
its  nature,  and  that  the  court,  in  the  exercise 
of  its  equitable  powers,  will  enforce  spedfic  per- 
formance thereof.  The  case  of  Gary  v.  James, 
4  Desaus.  185,  decides  that,  when  the  court 
adjudges  spedfic  performance  of  the  contract 
like  the  one  alleged  in  the  complaint,  the  effect 
of  such  judgment  is  to  take  precedence  of  the 
devises  and  lep^acies  mentioned  in  the  will. 
This  principle  is  sustained  by  Beach  on  Con- 
tracts, §  917,  in  which  the  author  says:  "An 
agreement  to  make  a  disposition  of  property  by 
will  may  be  enforced  by  requiring  those  to 
whom  the  property  descended  or  was  devised 
to  convey  in  accordance  with  the  terms  of  the 
agreement.' " 

In  the  case  of  Holley  v.  Anness,  41  S.  C. 
354,  19  S.  R  646,  and  Marthinson  v.  McCutch- 
en,  84  S.  C.  256,  66  S.  E.  120,  it  is  hdd  that 
the  spedfic  performance  of  an  agreement  is 
not  an  absolute  right,  but  rests  in  the  sound  dis- 
cretion of  the  court.  The  condusion  reached  by 
me  in  this  cause  is  so  strongly  supported  by  the 
competent  testimony  adduced  that  I  feel  that 
judicial  action  on  this  basis  should  be  favorable 
to  contention  of  the  plaintiff.  It  is  highly  prob- 
able that  the  weakness  and  infirmity  of  Wil- 
liam Golightly's  ripe  old  age  during  the  closing 
years  of  his  life  yielded  to  the  care  and  devotion 
of  his  second,  wife,  Julia,  which  was  the  sub- 
ject of  commendation  and  notice  of  some  of  the 
witnesses,  estranged  him  from  the  performance 
of  his  duty  and  original  purpose,  and  that  the 
breach  of  his  legal  duty  to  the  plaintiff  was 
obscured  by  his  recognition  of  what  he  conceiv- 
ed a  hig^her  one  than  Julia. 

Wherefore  it  is  ordered,  adjudged,  and  decreed 
that,  under  the  contract  between  William  Go- 
lightly and  the  parents  of  the  plaintiff  in  her 
behalf,  the  said  William  Golightly  was  Abound  to 
leave  to  the  plaintiff  a  one-half  undivided  in- 
terest in  fee  in  the  lot  of  land  described  in  the 
complaint,  and  that  the  plaintiff  is  the  owner 
in  fee  of  a  one-half  undivided  interest  therein, 
and  that  the  defendant  Julia  Golightly  is  the 
owner  of  the  other  half  interest  therein. 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  defendant  JuUa  Golightiy  do,  within 
ten  days  after  written  notice  of  the  filing  of 
this  decree,  execute  in  proper  form,  to  be  ap- 
proved by  the  clerk  of  this  court,  and  deliver 
to  him  for  the  plaintiff  a  deed  conveying  in  a 
fee  simple  an  undivided  one-half  interest  in  the 
said  lot  of  land,  and  that  the  same  be  recorded 
in  the  office  of  the  register  of  mesne  conveyance 
of  said  county. 

It  is  further  ordered,  adjudged,  and  decreed       ^ 
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that  the  said  lot  of  land  be  divided  into  lota  br 
a  surveyor,  to  be  appointed  by  the  master,  of 
such  size,  relative  location,  and  dimensions  aa 
shall  appear  to  the  master  most  advantageous  to 
the  interest  of  all  parties,  due  notice  being  given 
to  them  of  such  division  as  shall  be  adopted  by 
the  master,  and  that  said  land,  thus  divided,  be 
sold  as  required  by  law  by  the  master  of  Spar- 
tanburg county  on  the  regular  salesday  In  No- 
vember, 1916,  or  some  subsequent  salesday,  the 
terms  of  said  sale  to  be  one-balf  cash,  balance 
on  credit  of  one  year,  with  interest  at  7  per 
cent,  per  annum  from  day  of  sale,  secured  by 
bond  of  purchaser  and  mortgage  of  the  premises 
purchased,  with  leave  to  pay  all  cash,  purchaser 
to  pay  for  papers  and  recording,  and  to  be  let 
into  posseesion  upon  presentation  of  master's 
deed;  should  the  purchaser  fail  to  comply  with 
bid,  then  the  premises  so  purchased  to  be  sold 
ob  the  next  subsequent  sa^sday  at  the  risk  of 
the  defaulting  purchaser;  that  the  proceeds  of 
the  sale,  after  the  payments  of  the  costs  and 
disbursements  of  the  action,  be  paid  to  the 
plaintiff  and  to  Julia  Golightly,  or  to  their  at- 
torneys, in  equal  share;  that  the  taxes  on  the 
land  for  the  year  to  be  paid  by  Julia  Golightly, 
she  being  in  the  enjoyment  of  the  property. 

Should  the  said  two  parties,  or  their  attor- 
neys, agree  in  writing  to  a  partition  in  kind  of 
the  property  instead  of  a  sale  thereof,  prior  to 
the  day  of  sale,  the  master  will  carry  the  agree- 
ment into  effect  by  executing  to  each  of  them 
a  conveyance  in  fee  of  the  portion  so  agreed  up- 
on for  each  of  them,  respectively,  in  which  event 
there  will,  of  course,  be  no  sale,  and  the  cost 
and  expense  of  the  action  will  be  borne  equally 
by  them,  the  amount  for  which  each  is  liable 
to  stand  as  a  lien  upon  his  or  her  portion  of  the 
land  till  paid,  such  lion  to  be  enforced  by  ap- 
plication to  the  court  in  this  cause. 

The  land  involved  in  this  action  is  described 
in  the  complaint  as  follows:  "All  of  that  lot  of 
land  in  said  county  and  state  lyin^  one  mile 
west  of  the  city  of  Spartanburg,  beginning  at  a 
rock  in  street  John  Williams'  corner,  or  on  his 
line,  running  thence  to  said  street  S.  9%°  K. 
7.14  to  a  rock,  S.  Bobo's  comer;  thence  S. 
19^°  W.  to  rock,  Golightly's  comer;  thence 
N.  80°  W.  6.71;  thence  alonjf  Williams'  line 
N.  %°  E.  8.35  to  the  beginning  corner — con- 
taining 5.40  acres,  more  or  less,  as  per  survey 
ipade  and  plat  executed  by  JSams,  surveyor,  on 
or  about  October  1879,  and  then  bounded  by 
lands  of  BMrley,  Bobo,  Williams,  and  others,  a 
record  of  which  is  in  Book  PP,  page  406,  office 
B.  M.  O.  of  said  county."  As  hereinbefore  di- 
rected, the  land  will  be  resurveyed  and  platted 
by  the  surveyor  to  be  appointed  by  the  master. 

It  has  been  agreed  by  the  counsel  that  the 
copies  of  lost  or  mislaid  records  in  the  cause 
accompany  this  decree,  stand  substituted  for 
such  originals,  and  it  be  so  ordered.  Ordered 
and  adjudged  further  that  the  report  of  the 
master,  except  so  far  as  the  same  is  in  conflict 
with  the  conclusion  herein  announced,  be  conT 
firmed. 

John  Gary  EJvans,  of  Spartanbnrg,  for  ap- 
pellant. Stranyame  Wilson,  of  Richmond, 
for  respondent 


WATTS,  J.  This  is  an  appeal  from  a  de- 
cree of  bis  honor  Jadge  Smith  made  at  the 
summer  term  of  the  court,  1916,  for  Spartan- 
burg county.  The  decree  fully  sets  out  the 
facts  of  the  case  and  the  points  and  issue  and 
will  be  reported.  To  thb?  decree  the  defend- 
ant excepts,  and  by  16  exceptions  alleges  er- 
ror and  asks  that  the  same  be  reversed. 

[1 , 2]  We  think  the  decree  should  be  re- 
versed, as  there  was  not  such  an  agreement 
or  contract  proven  as  would  require  the  de- 


ceased to  make  a  will  giving  the  plaintiff  a 
part  of  bis  real  estate  after  his  death  or  snch 
an  agreement  or  contract  made  between  the 
parties  as  would  Justify  the  court  in  decree- 
ing specific  performance.  The  attempt  is  to 
enforce  an  agreement  or  contract  as  to  real 
property,  and  there  is  not  a  particle  of  writ- 
ten evidence  in  any  form  to  support  the  con- 
tention of  the  plaintiff,  and  no  claim  on  her 
part  that  there  is  any  snch  evidence.  Her 
contention  is  supported  by  parol  testimony 
alone. 

In  the  case  here  the  testimony  of  the  plain- 
tiff is  clearly  incompetent  to  establish  any 
contract  with  the  deceased  under  section  438 
(Code  Cir.  Proc.),  and  such  a  contract  is  not 
binding  under  the  statute  of  frauds  unless  in 
writing  and  signed  by  the  party  to  be  charg- 
ed therewith.  No  snch  contract  can  be  es- 
tablished by  parol  evidence  alone;  there  mast 
be  some  writing  in  the  case  to  take  it  out  of 
the  statute  of  frauds. 

Ilxcludlng  the  evidence  of  plaintlflT  under 
section  438  of  the  Code  and  the  absence  of 
any  written  evidence  to  in  any  way  establish 
the  agreement  or  contract  as  contended  for 
by  the  plaintiff,  there  is  an  entire  failure  to 
establish  the  contract,  and  plalntlfTs  case 
fails  fully.  The  alleged  contract  is  void 
under  the  statute  of  frauds,  and  there  is  not 
a  single  decision  of  this  court  in  this  class  of 
cases  that  contemplated  abrogating  the  stat- 
ute of  frauds. 

[3]  In  order  to  enforce  a  contract  whereby 
a  party  contracts  to  dispose  of  real  estate  by 
will,  the  same  principles  apply  and  the  same 
proof  is  necessary  as  when  he  contracts  to 
convey  title  by  deed.  Under  all  of  the  evi- 
dence in  the  case  and  a  careful  examination 
of  the  same  and  all  the  circumstances  in  the 
case  there  Is  no  evidence  to  sustain  the  find- 
ing of  the  circuit  court;  under  the  decisions 
of  this  court  in  McAulay  ▼.  McAuIay,  96  S. 
C.  86,  79  S.  E>.  785,  Dicks  ▼.  Cassels,  100  S.  G 
348,  84  S.  B.  878,  and  Kerr  ▼.  Kennedy,  90 
S.  B.  177,  it  ia  laid  down  that,  in  order  to  en- 
force specific  performance  in  cases  of  this 
character  in  a  court  of  equity,  the  contract 
must  he  reasonable,  clear,  definite,  and  cer- 
tain and  established  by  strong,  clear,  and 
convincing  evidence  and  for  a  valuable  con- 
sideration; in  this  case  the  plaintiff  haa  n^ 
terly  failed  to  establish  this  requirement. 

Judgment  reversed,  and  complaint  dis- 
missed. 

E'RASGB  and  GAGEX  JJ.,  concor. 

GARY,  C.  J.,  dissents  for  the  reasons  stat- 
ed in  the  decree  of  his  honor  the  circuit 
Judge,  which  will  be  reiKtrted. 

HYDRICK,  J.  I  concur  in  the  resnlt  on 
the  ground  that  the  evidence  fails  to  estat>- 
lish  the  agreement  alleged  in  the  complaint 
by  that  measure  of  proof  required  by  law  in 
such  cases.  It  is  not  sufficiently  clear,  defi- 
nite, and  certain.  Only  two  witnewes  tadi- 
Digitized  by  VjUU VIC 


Ga.) 


CENTBAI.  or  GBOROIA  KT.  CO.  t.  YESBIK 


87:3 


fled  to  the  making  of  the  agreement  and  Its 
terms.  They  were  the  plaintiff  and  her  fa- 
ther, both  Interested — the  one  legally;  the 
other  morally.  Two  other  witnesses  testi- 
fied to  declarattons  of  William  GoUghtly,  and 
they  differ  from  each  other^  To  one  he  said 
"he  would  take  the  child,  and  at  their  [his 
and  his  wife's]  death  the  child  was  to  get 
one-half  of  the  property";  to  the  other,  *if 
she  stayed  till  his  wlf6  died,  she  would  get 
half  that  they  had."  In  neither  was  there 
any  reference  to  a  contract  to  make  a  will. 
He  may  have  merely  expressed  his  Intention 
to  provide  for  the  child  In  his  will. 

I  think  the  testimony  of  plaintiff  was  com- 
petent. She  did  not  testify  to  any  transac- 
tion or  commnnlcation  between  herself  and 
deceased,  but  only  to  one  between  her  father 
and  deceased  in  her  presence.  Sloan  t.  Hun- 
ter, 56  S.  C.  386,  34  8.  K.  658,  76  Am.  St.  Bep. 
551. 

I  am  not  prepared  to  assent  to  the  proposi- 
tion that  in  no  case  will  the  court  decree  per- 
formance of  a  contract  to  devise  land  where 
It  rests  in  parol  and  is  proved  only  by  parol 
evidence.  The  decision  of  that  point  is  not 
necessary  to  the  decision  of  this  case.  But 
if  part  performance  of  a  parol  contract  to 
convey  land  will  take  a  case  out  of  the  stat- 
ute of  frauds,  why  would  not  part  perform- 
ance of  a  contract  to  devise  land  have  the 
same  effect? 

(106  S.  C.  600) 

BBADFOBD  v.  YORK  CXJUNTI. 
(No.  9638.) 

(Supreme  Court  of  South  (Tartdina.    March  15, 
1917.) 

Appeal  from  Common  Pleas  Circuit  CJonrt  of 
Tork  County;  I.  W.  Bowman,  Judge. 

Separate  actions  by  Z.  V.  Bradfonl,  by  John 
Thompson,  by  F.  J.  Blankenship,  and  by  Earle 
B.  Boach  against  Tork  County.  Orders  sus- 
taining demurrers,  and  defendant  appeals.  Re- 
versed and  remanded. 

Wilson  &  Wilson  and  Oran  S.  Crawford,  all 
of  Rock  Hill,  for  appellant.  J.  S.  Briee.  of 
York,  and  Dunlap,  Dunlap  &  Hollis,  of  Rock 
Hill,  for  respondents. 

FRASBR,  J.  These  cases  were  tried  along 
with  the  case  of  Joseph  H.  Sanders  v.  York 
County,  91  S.  E.  305,  and  are  determined  by  the 
Judgment  in  that  case. 

The  orders  sustaining  the  demurrers  are  over- 
ruled, and  the  cases  are  remanded  for  trial. 

GABY.  C.  J.,  and  HYDBICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(146  Ot.  <Z0) 

CENTRAIi  OP  GEORGIA  RY.  C!0.  v.  YES- 
BIK.   (No.  Sll.) 
(Supreme  Court  of  Georgia.    March  19,  1917.) 

(SyXlahva  ly  the  Court.) 
1.  COTJSTS     ®=>207(2)— SUPBEMB     COUBT-^U- 

BiSDicnoN — Certiobabi. 
Under    the    constitutional    amendment    of 
1916  (see  Acts  1916,  p.  19)  the  power  of  the 
Supreme  Court  in  certiorari  extends  to  all  cases 
decided  by  the  Court  of  Appeals. 


2.  Cebtiobabi  €=>1— Scope  ot  Remedt— De- 
cisions OF  CouBT  of  Appeals. 

In  the  light  of  the  constitutional  history  of 
the  origin  and  purpose  of  the  creation  of  the 
Court  of  Appeeila  and  the  amendment  to  the 
Constitution  adopted  In  1916,  defining  the  Juris- 
diction of  the  Supreme  Court  and  of  the  Court 
of  Appeals,  and  giving  to  the  former^  court  pow- 
er by  certiorari  or  otherwise  to  review  the  de- 
cisions of  the  latter  court,  this  power  should 
not  t>e  so  carelessly  exercised  as  to  hare  the 
effect  of  prolonging  litigation  by  converting  the 
Court  of  Appeals  into  an  intermediate  court,  so 
as  to  burden  the  docket  of  this  court  with  cases 
intended  by  the  constitution,  under  ordinary 
circumstances,  to  be  reviewed  by  the  Court  oi 
Appeals  and  to  be  controlled  by  the  Judgment 
of  that  court  Accordingly  great  caution  will  be 
exerdsed,  and  the  writ  issued  only  in  cases  in- 
volving questions  of  great  public  concern  and 
in  matters  of  gravity  and  importance. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  S  1-] 

3.  Cebtiobabi    ^=>15— Scopk    or    RinaoT— 
CouBT  OF  Appeals— Subjkot-Matteb. 

A  proper  case  for  the  grant  of  the  writ  is 
presented  where  the  question  involved  is  the 
effect  of  the  act  ot  <I!ongress  known  as  the  Car- 
mack  Amendment  to  the  Hepburn  Act  (Act 
Cong.  June  29,  1906,  c.  3591,  |  7,  pars.  11,  12, 
34  Sut.  695  [U.  S.  C!omp.  St  1913,  S  8592])  on 
a  state  statute  giving  a  cause  of  action  against 
the  last  of  several  connecting  carriers  for  dam- 
age to  goods  transported,  where  the  initial  car- 
rier received  the  goods  as  "in  good  order,"  as  ap- 
plied to  an  interstate  shipment  of  freight 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  Sf  23-27.] 

Application  for  Certiorari  from  Supreme 
Cioart  to  Court  of  Appeala. 

Action  by  Joe  Yesbik  against  the  Central 
of  Georgia  Railroad  Company.  From  a  Judg- 
ment of  the  Court  of  Appeals  (91  S.  E.  274) 
reversing  a  Judgment  for  defendant,  defend- 
ant brings  certiorari.    Certiorari  granted. 

Pottle  &  Hofmayer,  of  Albany,  for  plain- 
tiff in  error.  John  Henry  Pool,  of  Albany, 
for  defendant  In  error. 

EVANS,  P.  J.  [1, 2]  In  1916  the  Constitu- 
tion of  this  state  was  amended  by  giving  to 
the  Supreme  (Ilourt  the  right  to  review  Judg- 
ments rendered  by  the  Court  of  Appeals.  An 
application  has  been  presented  to  this  court 
for  the  grant  of  a  writ  of  certiorari  to  the 
Court  of  Appeala;  and  in  passing  thereon  it 
is  well  to  advert  to  the  constitutional  his- 
tory and  policy  of  this  state  with  respect  to 
the  powers  and  Jurisdiction  of  the  Supreme 
Court  and  of  the  Court  of  Appeals.  The  Su- 
preme Court  of  Georgia  was  organized  in 
1846  under  the  act  of  the  General  Assembly 
approved  December  10,  1845  (Acts  1845,  p. 
18),  for  the  correction  of  errors  in  Judgments 
rendered  in  the  superior  courts'  of  this  state. 
By  the  Constitution  of  1877  a  writ  of  error 
was  allowed  to  a  certain  class  of  city  courts. 
With  the  multiplication  of  dty  courts  and 
the  increase  of  Judicial  circuits  it  was  found 
necessary  to  Increase  the  number  of  Judges 
of  the  Supreme  Court  from  three  to  six. 
The  Supreme  Court  with  the  additional 
Judges  being  unable  to  hear  and  properly  de> 
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termlne  the  volome  of  business  before  tbe 
Supreme  Court,  a  constitutional  amendment 
was  adopted  In  1906  creating  the  Court  of 
Appeals  (Const  art  6,  S  2,  par.  9).  By  that 
amendment  the  Supreme  Court  and  the  Court 
of  Appeals  were  courts  of  review,  each  final 
In  their  respective  Jurisdictions,  but  the  lat- 
ter was  bound  to  follow  the  decisions  of  the 
former.  With  the  growth  of  the  state  In  ma- 
terial progress  and  in  population  the  dock- 
ets of  both  courts  of  review  became  clog- 
ged on  account  of  the  large  number  of  cases 
depending  In  each.  To  meet  this  situation 
the  number  of  Judges  in  the  Court  of  Ap- 
peals was  Increased  to  six,  and  in  1916  the 
Constitution  was  so  amended  as  to  enlarge 
tbe  Jurisdiction  of  that  court  both  as  to  sub- 
ject-matter and  to  courts  over  the  Judgment 
of  which  power  to  review  was  given.  Juris- 
diction over  certain  subject-matters  hitherto 
exclusively  vesting  in  the  Supreme  Court  was 
given  to  the  Court  of  Appeals.  The  cleavage 
of  Jurisdiction  between  the  two  courts  of  re- 
view was  clearly  drawn,  and  within  its  Juris- 
diction the  Court  of  Appeals  was  designed  to 
be  a  court  of  last  resort  The  Jurisdiction  of 
the  Supreme  Court  and  the  Court  of  Appeals 
Is  not  concurrent,  but  exclusive  in  the  partic- 
ular sphere  of  each.  As  a  means  of  securing 
concordance  in  decision  It  Is  provided  that 
the  decisions  of  the  Supreme  Court  shall  bind 
the  Court  of  Appeals  as  precedents,  and  the 
Court  of  Appeals  was  empowered  to  certify  to 
the  Supreme  Court  any  question  upon  which 
It  desired  instruction,  and  was  bound  by  tbe 
Instruction  on  the  question  certified.  In  ad- 
dition to  these  precautions  for  uniformity  of 
decision,  after  defining  the  Jurlsdlctiim  of  the 
Supreme  Court  the  constitutional  amend- 
ment of  1916  provided  that: 

"It  shall  also  be  competent  for  the  Supreme 
Court  to  require,  by  certiorari  or  otherwise,  any 
case  to  be  certified  to  the  Supreme  Court  from 
the  Court  of  Appeals  for  review  and  determina- 
tion, with  the  same  power  and  authority  as  it 
the  case  had  been  carried  by  writ  of  error  to 
the  Supreme  Court"     See  Acts  1916,  p.  19. 

This  provision  was  manifestly  Intended  to 
vest  in  this  court  a  comprehensive  power,  ex- 
tending to  the  review  of  any  decision  pro- 
nounced by  the  Court  of  Appeals ;  but  when 
considered  In  connection  with  the  whole  con- 
stitutional scheme  of  two  reviewing  courts, 
and  in  the  light  of  the  history  of  the  two 
courts,  it  is  manifest  that  a  careless  exercise 
of  the  power  would  defeat  the  very  purpose 
of  the  institution  of  the  Court  of  Appeals. 
So  exercised,  it  would  be  but  the  prolonga- 
tion of  litigation  by  the  interposition  of  au 
intermediate  court  and  might  burden  the 
dockets  of  this  court  with  cases  which  the 
framers  of  the  constitutional  amendment  In- 
tended ordinarily  to  terminate  In  the  Court 
of  Appeals.  This  court,  therefore,  should  be 
chary  of  action  in  respect  to  certiorari,  and 
should  not  require  by  certiorari  any  case  to 
be  certified  from  the  Court  of  Appeals  for  re- 
view and  determlnati<m  unless  it  involves 


gravity  and  Importance.  It  was  not  intend- 
ed that  In  every  case  a  complaining  party 
should  have  more  than  one  right  of  review. 

Act  Cong.  March  3,  1S91,  c.  517,  26  Stat 
826,  establishing  the  Circuit  Court  of  Ap- 
peals, contains  In  the  sixth  section  (U.  S. 
Comp.  St  1913,  f  1217)  language  substantially 
similar  to  that  of 'the  amendment  of  1916 
in  making  provision  for  a  revision  by  the 
Supreme  Court  of  the  United  States,  by 
certiorari  or  otherwise,  of  any  case  made 
final  in  tbe  Circuit  Court  of  Appeals.  Tbe 
Supreme  Court  of  the  United  States  has 
acted  with  great  caution  in  granting  writs 
of  certiorari.  It  has  granted  the  writ  where 
the  case  involved  questions  of  great  public 
concern  or  matters  of  gravity  and  import- 
ance (Lau  Ow  Bew,  141  U.  S.  583,  12  Sup.  Ct 
43,  35  L.  Ed.  868),  where  there  U  a  conflict 
between  a  state  Supreme  Court  and  the  Cir- 
cuit Court  of  Appeals  as  to  large  property 
rights  (Forsytii  v.  Hammond,  166  U.  S.  514. 
17  Sup.  Ct.  665,  41  li.  Ed.  1095},  where  the 
decision  would  seriously  affect  the  adminis- 
tration of  Justice  (Re  Chetwood,  165  U.  S. 
443,  17  Sup.  Ct  385,  41  L.  Ed.  782),  and  In 
similar  Instances.  That  court  has  refused 
to  grant  the  writ  where  the  questlcm  was  In- 
volved whether  It  was  settled  law  in  a  partic- 
ular state  that  certain  Judgments  of  dis- 
missal operated  as  a  bar  to  a  second  suit 
or  whether  the  law  in  respect  of  recovery  by 
a  servant  against  his  master  for  injuries 
received  in  the  course  of  his  employment  was 
properly  applied  on  the  trial  of  a  case.  In 
re  Woods,  143  U.  S.  202,  12  Sup.  Ct  417,  36 
L.  Ed.  125.  The  constitutional  amendment 
of  1916'  Is  so  coincident  In  verbiage  with  the 
provision  in  the  act  of  Congress  for  review 
by  certiorari  of  decisions  of  the  Circuit  Court 
of  Appeals  by  the  Supreme  Court  of  the 
United  States  that  we  may  indulge  the 
thought  that  it  was  modeled  by  Its  framers 
on  the  act  of  Congress  of  1801.  At  all  events 
tbe  striking  similarity  In  phraseology  and  the 
desirability  of  uniformity  in  construction 
impel  us  to  follow,  so  far  as  the  some  may  be 
applicable  to  our  system  of  procedure,  the 
construction  placed  on  this  language  In  the 
act  of  Congress  by  the  Supreme  Court  of  the 
United  States. 

[3]  The  application  for  certiorari  involves 
the  question  whether  or  not  a  statutory  ac- 
tion under  section  2752  of  the  Civil  Code  of 
1910  against  the  last  of  several  connecting 
carriers  In  an  Interstate  shipment  of  freight 
Is  prohibited  by  the  act  of  Congress  of  Jime 
29,  1906,  known  as  the  Carmadc  Amendment 
to  the  Hepburn  Act  The  Court  of  Appeals 
decided  that  such  statutory  action  was  not 
prohibited  by  the  Carmack  Amendment  Un- 
der the  Constitution  as  amended  in  1916  tho 
Court  of  Appeals  has  exclusive  Jurisdiction  to 
review  the  Judgment  of  tbe  trial  court  In  this 
form  of  action.  Naturally,  therefore,  where 
there  is  no  exact  precedent  in  the  decisions 
of  this  court,  the  public^wd  Uie  lucofession 
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must  look  to  tbe  Court  of  AK)eal8  for  guld- 
anoe  In  bringing  actions  of  this  cbaracter. 
It  l8  Important  that  tbe  coart  wblcfa  bas  tbe 
power  to  establlsb  precedents  binding  on  both 
conrts.  should  determine  at  the  first  oppor- 
tunity a  question  of  this  kind,  so  as  to  aT<dd 
any  possible  conflict  between  state  and  feder- 
al statutes.  Furthermore,  as  the  decision  of 
the  CJonrt  of  Appeals  presents  a  federal  ques- 
tion. It  would  seem  that  before  any  writ  of 
error  would  He  from  the  Supreme  Court  of 
the  United  States  application  must  first  be 
made  to  this  court  for  writ  of  certiorari. 
Bacon  T.  Texas,  163  U.  S.  207,  18  Sup.  Ct 
1023,  41  L.  Ed.  132;  Sullivan  r.  Texas,  207 
n.  S.  416,  28  Sup.  Gt  216,  62  L.  Ed.  274. 
Such  application  is  not  to  be  regarded  as  a 
merely  perfunctory  proceeding.  On  the  other 
hand,  where  there  Is  doubt  as  to  the  correct- 
ness of  the  decision,  the  writ  of  certiorari 
should  be  granted,  that  the  whole  question 
may  be  maturely  considered  and  decided  on 
full  argument. 

Gertlorarl  granted.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  oil  account 
of  sickness. 

(19  Ga.  App.  48S) 

LEDBETTER  v.  GIBBS.    (No.  7797.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
March  16,  1917.) 

(Syttahut  iy  the  Cowrt.) 

1.  IiAiroLOBD  ANn  Tenant  9=3164(6)— Dsrao- 

TIVS    CONniTION    OF    PREVISES   —   LlABIUTT 

roR  Injubt  -to  Tenant. 
A  landlord  is  not  liable  for  injuries  sus- 
tained by  the  tenants  wife  because  of  tlie  de- 
fective condition  of  certain  steps,  unless  it  be 
shown  that  tbe  landlord  had  notice  of  the  de- 
fective condition  of  the  steps,  and  failed  to  re- 
pair within  a  reasonable  time.  Civ.  Code  1910, 
I  3694;  Ocean  Steamship  Co.  v.  Hamilton,  112 
Go.  901,  38  S.  £.  204;  Roach  v.  Le  Gree,  18 
Ga.  App.  250,  89  S.  E.  167. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  641.] 

2.  Landlobd  and  Tknant  «=»168(1)— Injubt 
TO  Tenant  —  Liabilitt  —  Contbibutobt 
Neougbnob— Statute. 

When  rented  premises  become  ont  of  repair 
it  is  the  duty  of  the  tenant  to  abstain  from  the 
use  of  that  part  of  the  premises,  the  use  of 
which  is  attended  with  danger.  It  is  his  duty  to 
use  ordinary  care ;  and  if  by  Uie  use  of  such 
care  the  consequences  even  of  the  defendant's 
negligence  could  have  been  avoided,  he  cannot 
recover.  Section  4426,  Civ.  Code  1910;  Ball 
V.  Walsh,  137  Ga.  350,  73  S.  K  585;  Stack 
V.  Harris,  111  Ga.  149,  86  S.  E.  615;  Donehoe 
V.  Crane,  141  Ga.  224,  80  S.  E.  712;  Alexander 
▼.  Owen,  IS  Ga.  App.  326,  89  S.  E.  437. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  642,  643,  680.] 

3.  Landlobd  and  Tenant  «=»164(6)— Condi- 
tion  ov  Pbemises— Notice— Issues. 

The  notice  to  the  landlord  as  testified  to  by 
the  tenant  was  not  such  notice  under  the  law 
as  would  call  the  landlord's  attention  to  any 
defects  in  the  steps  which  caused  the  plaintififs 
alleged  injut^  in  May;  and  the  court  did  not 
err  in  oonfinmg  the  jury  to  the  issues  raised  as 


to  the  alleged  inlnry  of  December,  occasioned 
by  the  alleged  detective  condition  of  the  porch. 
[Ed.  Note. — Tot  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f  641.] 

4.  New  Tbial  9=>7— Gbounds. 

Tbe  issues  were  fully  and  fairly  submitted 
to  the  jury,  and  upon  the  questions  of  fact  the 
jury  found  against  the  plaintiS.  This  verdict 
having  the  approval  of  the  court,  and  there  being 
no  errors  of  law  in  the  charge  of  the  court  or  in 
the  admission  of  evidence,  we  court  did  not  err 
in  overruling  the  motion  for  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  18.] 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  L.  L  Ledbetter  against  0.  M. 
Gibbs.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Robt  Li,  Coldlng,  of  Savannah,  for  plain- 
tiff in  error.  U.  H.  McLaws  and  Adams  & 
Adams,  all  of  Savannah,  for  defendant  In 
error. 


liUKE,  J.    Judgment  affirmed. 
WADE,  a  J.,  and  OEOROB,  J.,  concur. 


(U  Oa.  App.  tt4) 
McCARTY  et  aL  v.  KEYS.    (No.  8032.) 
(Court  of  Appeals  of  Georgia,  Division  No.  Z 
March  16,  1917.) 

(Byllabut  by  the  CowtJ 

1.  Appeal  and  Ebbob  «=>1005(2)— Question 
or  Fact— Vekdict— SuFFioiENCT  of  Evi- 
dence. 

There  l>eing  evidence  to  sustain  the  verdict, 
this  court  cannot  disturb  the  finding  of  the 
jury  by  overruling  the  refusal  of  the  trial  judge 
to  grant  a  new  trial  npbn  the  ground  that  the 
verdict  was  contrary  to  evidence  or  without 
evidence  to  support  it  Davis  v.  Kirkland,  1 
Ga.  App.  5,  58  S.  B.  200;  Stricklin  &  Ca  v. 
Crawley,  1  Ga.  App.  189,  68  S.  E.  216;  Charle* 
V.  Brooker,  1  Ga.  App.  219,  58  S.  E.  2M; 
Daughtry  ▼.  8.  Ry.,  1  Ga.  App.  393,  58  S.  E. 
230:  Edge  v.  Tltomas,  9  Ga.  App.  659,  71  S. 
E.  875. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3860-3876.] 

2.  Appeal  and  Ebbob  «=»684(2)— Reoobd  — 
Continuance. 

The  motion  for  a  new  trial  does  not  show 
that  a  motion  for  a  continuance  was  made  by 
the  defendant  nor  what  the  six  absent  witness- 
es would  have  testified  to,  except  that  they 
would  have  corroborated  the  six  other  witness- 
es who  had  already  testified  in  bis  behalf;  and 
therefore  no  error  appears  in  the  failure  to 
discontinue  the  trial  of  the  case  and  grant  a 
continuance  thereon.  Wiggins  v.  State,  101 
Ga.  602,  29  S.  E.  28  (1) ;  Moon  v.  Wright  12 
Ga.  App.  659,  78  S.  E.  141. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  288a] 

Error  from  Superior  Court,  Whitfield 
County ;  A.  W.  Flte,  Judge. 

Action  between  W.  S.  McCarty  and  others 
and  Fred  Keys.  Judgment  for  the  latter,  and 
the  former  bring  error.    Affirmed. 
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Oeo.  G.  Glenn,  of  Dalton,  for  plaintiffs  In 
error.  M.  C.  Tarver  and  W.  C.  Martin,  both 
of  Dalton,  for  defendant  In  error. 

JBNKINS,  J.    Judgment  afOrmed. 

BROYLES,  P.  J.,  and  BLOODWOBTH,  J., 
concur. 

(U  Ga.  App.  M» 

POBTEB  V.  STATE.    (No.  7961.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  13,  1917.) 

(Sylldbut  l)v  the  Court.) 
Cboixsat.  Law  «=359(5)— DBonBii  or  Cbiub— 

"Principals"   —   Dbivino      Adtouobilk 

Without  Owneb's  Consbnt. 
All  who  procure,  counsel,  command,  aid,  or 
abet  the  commiesiou  of  a  misdemeanor  are  treat- 
ed by  the  law  as  principal  offenders;  and  un- 
der an  indictment  for  driving  an  automobile 
of  another  without  the  consent  of  the  owner,  a 
passenger  who  cranks  the  car  up  and  tells  an- 
other to  drive  it,  and  knows  that  it  is  being 
driven  without  the  owner's  consent,  in  violation 
of  law,  may  be  convicted.  Accordingly,  In  this 
case  the  court  did  not  err  in  charging  the  ju^ 
as  follows :  "I  charge  you  further,  that  if  this 
defendant  entered  Into  an  understanding  or 
agreement  with  another  or  with  others  to  take 
this  car,  and  under  that  agreement  they  took  it 
and  drove  it  without  the  consent  and  without 
the  authority  of  the  owner,  he  would  be  guilty. 
It  does  not  make  any  dilterence  whether  he  ac- 
tually drove  the  car  himself  or  not;  tmt  if  he 
was  present  and  aided  or  abetted  or  directed 
or  procured  another  to  run  it,  then  the  other's 
act  would  be  bis,  and  he  would  be  liable,  al- 
though he  didn't  actually  operate  the  car  him- 
self; but  if  he  procured  another  to  run  it,  or 
operate  it,  then  the  other's  act  would  become 
his  act  and  both  would  be  jointly  liable  as  prin- 
cipals in  this  case." 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  81. 

For  other  definition's,  see  Words  and  Phrases, 
First  and  Second  Series,  Principals.] 

Error  from  City  Court  of  Madiaon;  K.  S. 
Anderson,  Judge. 

Will  .Porter  was  convicted  of  driving  an 
automobile  of  another  without  the  owner's 
consent,  and  he  brings  error.    Affirmed. 

WiUlf ord  &  Lambert,  of  Madiaon,  for  plain- 
tiff In  error.  A.  G.  Foster,  Sol.,  of  Madison, 
for  the  State. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE,  J.,  concur. 


(19  Oa.  App.  447) 

JOHNSON  v.  STATE.    (No.  7931.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  13,  1917.) 

(Svllalun  hv  the  Court.) 
Cbihinal  Law  <S=>941(1),  1160— Nbw  Trial— 
CciruLATivE  Evidence>-Appeai/— Review. 
The  evidence  as  to  the  guilt  of  the  accused 
was  conflicting,  but  the  jury  trying  the  case 
were  properly '  instructed  by  the  court,  and  re- 
turned a  verdict  of  guilty.    The  newly  discov- 


ered evidence  was  cumulative  In  Its  diaracter, 
and  the  trial  Judge  having  approved  the  verdict, 
and  there  being  some  evidence  to  authorise  the 
conviction,  this  conrt  wiU  not  disturb  the  Judg- 
ment overruling  the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent.  Dig.  H  2328,  2380,  8084.1 

E^or  from  Superior  Court,  Spalding  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 
.  P.    A.    Jolinson    was   convicted,    and    be 
brings  error.    Affirmed. 

W.  H.  Connor  and  B.  F.  McKnlght,  both  of 
Griffin,  for  plaintiff  in  error.  E.  M.  Owen, 
SoL  Gen.,  of  Zebulon,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J„  and  GEOBGE^  J.,  concur. 


(19  O^  App.  45S) 
SOUTHERN  RY.  CO.  v.  SOUTHEMJ  COT- 
TON OIL  CO.     (No.  7646.) 
(Court  of  Appeals  of  Georgia,  Divisi(M>  No.  1. 
March  15,  1017.) 

(Bvttdbua  hy  the  Court.) 

1.  Carriers  iS=>  194— Freight  Chaboes— Lia- 
bility OF  OONSIONOR. 

Where  a  common  carrier  accepts  goods  for 
transportation  without  prepayment  of  chanres, 
agreeing  to  collect  Uie  charges  from  the  con- 
signee, and  the  consignee  fails  to  pay  them,  tbi 
consignor  is  still  liable  therefor  to  the  carrier. 
Jelks  V.  Philadelphia  &  Reading  Bailway  Ca, 
14  Ga.  App.  96,  80  S.  B.  216. 

[ESd.  Note.— For  other  cases,  see  Osrrien, 
Cent  Dig.  IS  870-872.] 

2.  Carriers  «=9l9e— Freiort  Charges— Lia- 
BIUTT  OJT  CoNSiQROB— Estoppel. 

A  railroad  company,  which,  through  mistake 
or  negligence,  has  failed  to  collect  from  a  con- 
signee the  charges  due  for  transportation,  is 
not  estopped  from  recovering  them  from  the 
consignor,  merely  because  of  failure  to  sue 
therefor  until  after  the  consignee  (who  by  agree- 
ment with  the  consignor  is  liable  for  the  freight) 
has  become  insolvent.  Central  of  Georgia  Rail- 
way Co.  V.  Eatonton  Lumber  Co.,  14  Ga.  App. 
302,  80  S.  E.  725(3). 

[Bkl.  Note.— For  other  cases,  see  Carrien. 
C!ent.  Dig.  H  87»-887.1 

3.  RULINO  ON  CeBTIOBABI. 

The  judge  of  the  superior  court  erred  in 
overruling  the  certiorarL 

Brror  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Southern  Bailway  (Company 
against  the  Southern  Cotton  Oil  Gompaa.u 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Beversed. 

Harris,  Harris  ft  Witman,  W.  B.  Bircb,  P. 
F.  Brock,  and  Mallary  &  Wimberly,  all  of 
Macon,  for  plaintiff  in  error.  Hardeman, 
Jones,  Park  &  Johnston  and  Hany  S. 
Strozler,  all  of  Macon,  for  defendant  ic  e^ 
ror. 

WADE,  0.  J.    Judgment  reversed. 

OEOBGE  and  LTTKE,  JJ.,  concur. 
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(19  Ga.  App.  4E0) 

LOTT  V.  STATE.    (No.  8018.) 

<Ooart  rf  AppealB  of  Georgia,  Division  Na  1. 

Maicfa  IS,  1917.) 

(Byttdbu*  If  ihe  Cowrt.) 
GsaavAi.  Law  «=»998  —  Vkedict  akd  Sbw- 
TENcfr- Motion  to  Vaoatk. 
The  court  did  not  err  in  refusing  to  enter- 
tain the  motion  to  vacate  the  verdict  and  sen- 
tence. „  .   ,     , 
[Ed.    Note.— For   other   cases,    see   Cwmlnal 
lAw,  Cent.  Dig.  {  2649.] 

Elrror  from  Superior  Ck>urt,  Coffee  County ; 
J.  T.  Summerall,  Judge. 

Cora  Lott  petitioned  for  the  vacation  of  a 
verdict  and  sentence.  From  the  court's  re- 
fusal to  entertain  the  petition,  she  brings 
error.    Affirmed. 

W.  C.  Bryan  and  Lankford  4  Moore,  all  of 
Douglas,  for  plaintiff  In  error.  M.  D.  Dlck- 
erson,  Sol.  Gen.,  and  McDonald  &  Willing- 
ham,  all  of  Douglas,  for  the  State. 

liTJKE,  J.  Cora  Lott  was  tried  on  an  In- 
dictment charging  her  with  murder,  and,  as 
asserted  by  her  in  her  motion  for  a  new 
trial  and  in  her  bill  of  exceptions  filed  In 
this  court  (Lott  y.  State,  18  Ga.  App.  747, 
.  90  S.  E.  727),  the  Jury  convicted  her  of  the 
offense  of  voluntary  manslaughter.  The  con- 
viction was  sustained  by  this  court  The 
record  shows  that  she  was  tried  and  convict- 
ed at  the  February  term,  1916,  of  the  su- 
perior court  of  Coffee  county.  Subsequently 
(December  1,  1916)  she  presented  a  petition 
to  the  judge  of  the  superior  court,  alleging 
that  the  Jury  failed  to  convict  her  of  any 
offense ;  that  the  "verdict  of  the  Jury  was  In 
the  following  language,  to  wit:  'We,  the 
Jury,  find  the  defendant  guilty  of  vonuntary 
manslaughter,  this  11th  day  of  February, 
1916.  E.  E.  Newbem,  Foreman.'"  Upon 
this  statement  at  a  subsequent  term  of  the 
coart  the  defendant  sought  to  vacate  the  ver- 
dict and  sentence.  Her  petition  Is  clearly 
without  merit,  and  the  court  committed  no 
error  In  refusing  to  entertain  It 

Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE,  J.,  concur. 


a»  Oa.  App.  m) 

WILUAMS  BROS,  ft  POWERS  CO.  et  al.  v. 

MADDOX-RUCKER  CO. 

(No.  7756.) 

(Court  of  Appeals  of  Geor);ia,  Division  No.  2. 

March  15, 1917.) 

(8vXlabv»  hy  ihe  Court.) 

X.  Admission  of  Evidence. 

The  admission  in  evidence  of  the  contract 
sued  upon  was  not  erroneous  for  any  of  the  rea- 
sons assigned. 

2.  Evidence    a='222(S)—ADUissiBiuTT— Ad- 
mission. 

'    The  letter  of  the  defendants  to  the  plaintiff 
I  in  the  nature  of  an  admiseion  end  was  prop- 


erly admitted  in  evidence,  notwithstanding  it 
was  written  after  the  alleged  breach  of  the 
contract  sued  upon. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  794.] 

8.  Reilabes  or  Ooitbt. 

Under  the  facts  of  the  case  the  statement 
of  the  judge  to  counsel  in  the  presence  of  the 
jury,  complained  of  in  the  third  ground  of  the 
amendment  to  the  motion  for  a  new  trial,  was 
not  error. 

4.  Appeai,  and  Ebbob  ^=»768(3)— Motion  fob 
New  Tbiai/— Considebation. 

The  seventh  ground  of  the  amendment  to  the 
motion  for  a  new  trial  complains  of  an  excerpt 
from  the  'Charge  of  the  court ;  and  yet  in  the 
brief  of  connsel  for  the  plaintiff  in  error  it  is 
stated  that  "the  court  erml  in  not  charging  the 
jury  as  set  out  in  seventh  ground  of  amended 
motion."  In  such  a  conflict  between  the  ground 
of  the  motion  and  the  contentions  of  counsel  for 
the  plaintiff  in  error  this  court  is  unable  to  in- 
telligently consider  this  ground  of  the  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %  3093.] 

5.  Apfeai.  and  Ebbob  «=»1078(6)— CrBOUNDS 
OF  Motion  fob  New  Tbial— Abandonment. 

The  other  special  grounds  of  the  motion  for 
a  new  trial  are  not  argued  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error,  and  consequently 
are  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4261.] 

6.  RuuNO  ON  Motion  fob  New  Tbial. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  City  C!ourt  of  Greenville;  H. 
H.  Revlll,  Judge. 

Actl<xi  by  the  Maddoz-Rucker  Company 
against  the  Williams  Bros,  ft  Powers  Com- 
pany and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

N.  F.  Culpepper  and  J.  B.  Terrell,  both  of 
Greenville,  for  plaintiffs  In  error.  McLaugh- 
lin ft  Jones,  of  Greenville,  for  defendant  In 
error. 

BROYLES,  P.  J.  Judgment  afflrmoa. 

JENKINS  and  BLOODWORTH,  JJ„  con- 
cur. 


(U  Qa.  App.  490) 
CENTRAL  OF  GEORGIA  RY,  v.  O'NEILL 

MitJ.  CO.     (No.  7699.) 

(C!onrt  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1917.) 

(SyHahut  hy  tU  Court.) 
1.  Oabbiebs  «=»35— Ratk  of  Fbeiqrt  — Re- 

COVEEY  OF  DiFFEBENOE. 

The  freight  charges  for  the  transportation 
of  an  interstate  shipment  are  fixed  by  tne  sched- 
ules and  joint  tariffs  then  in  effect,  and  filed 
and  posted  in  accordance  with  Act  Cong.  June 
29,  1906,  known  as  the  "Hepburn  Act"  (Act 
June  29,  1906,  c.  3591,  34  Stat  584);  and 
though  a  common  carrier,  by  mistake  or  other- 
wise, delivers  goods  upon  the  payment  of  a  low- 
er rate  than  that  stated  in  the  tariffs,  it  maj 
thereafter  demand  and  recover  of  the  consignee 
(who  has  adopted  the  carrier's  contract  of  af- 
freightment with  the  shipper)  the  difference  be- 
tween  the   amount  of  freight  charges   actually 
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paid  to  the  transportation  company  and  the 
amount  doe  npon  the  basis  of  the  correct  rate 
for  the  service  rendered  via  the  route  selected 
by  the  consignee  and  specified  in  the  bill  of 
lading  by  the  shipper.  Upon  the  refusal  of  the 
consignee  to  pay  such  nndercharge  the  trans- 
portation company  may  maintain  and  recover 
in  an  action  therefor.  Georgia  R.  R.  v.  Creety, 
5  Ga.  App.  424, 63  S.  E.  628 ;  Central  of  Georgia 
Ry.  Co.  V.  Curtis,  14  Ga.  App.  716,  82  S.  B. 
318;  L.  4  N.  Ry.  Co.  v.  Maxwell.  237  U.  S. 
94.  35  Sup.  Ct  494,  SO  U  Ed.  853,  L..  R.  A. 
1916E,  665;  Seaboard  Air  Ldne  Ry.  v.  Luke, 
19  Ga.  App.  100.  90  S.  E.  1041 ;  S.,  F.  &  W. 
Ry.  Co.  v.  Bundick,  94  Ga.  775.  21  S.  B.  995; 
Barnes  on  Interstate  Transportation,  194,  195. 

(a)  Attention  is  directed  to  ruling  286  (f)  May 
10,  1910,  of  the  Interstate  Commerce  Commis- 
sion, as  shown  in  Conference  Rulings  No.  6,  p. 
91 :  Watkins  on  Shippers  and  Carriers  (2d  Ed.) 
882;  Ludowid  Celadon  Co.  ▼.  Missouri  Pac. 
Ry.  Co.,  22  Interst  Com.  Com'n  Rep.  588. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  94.] 

2.  Ruling  on  Ckbiiobabi. 

The  undisputed  evidence  demanded  a  finding 
for  the  plaintiff  (the  plaintiff  in  error  here),  and 
the  judge  of  the  superior  court  erred  in  overrul- 
ing the  certiorari. 

Error  from  Superior  Court,  Floyd  Gonnty; 
Moees  Wright,  Judge. 

Action  by  the  Central  of  Georgia  Railway 
Company  against  the  O'Neill  Mannfacturlng 
(Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Maddox  &  Doyal,  of  Rome,  for  plaintiff  In 
error.  Denny  4  Wright,  of  Rome,  for  de- 
fendant In  error. 


BLOODWORTH,  J.     Judgment  rerersed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 


(IS  Qa.  App.  «S) 

MORRIS  T.  SOUTHERN  RT.  CO. 

(No.  8243.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1917.) 

(SvHahua  iy  the  Court.) 

1.  Cabbiebs  <&=»177(4)  —  Loss  ob  Damage  — 
LiABiUTT— Initial  Carbiek. 

It  is  now  settled  by  the  ruling  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of 
Georgia,  Florida  &  Alabama  Ry.  Co.  v.  Blish 
Milling  Co.,  241  U.  S.  190,  36  Sup.  Ct.  541,  60 
L.  Ed.  948,  that  the  remedy  of  one  whose  prop- 
erty has  been  lost  or  damaged  in  the  course  of 
Interstate  transportation  is  not  confined  ezcln- 
sively  to  the  initial  carrier.  The  decisions  in 
Southern  Ry.  Co.  v.  Savage,  18  Ga.  App.  489, 
89  S.  E.  634,  and  Southern  Ry.  Co.  v.  Bennett, 
17  Ga.  App:  162,  86  S.  E.  418,  holding  that  the 
remedy  against  the  initial  carrier  is  exclusive, 
and  relied  upon  by  the  defendant  in  error,  were 
expressly  overruled  by  the  decision  of  this 
court  in  Central  of  Georgia  Ry.  Co.  v.  Waxel- 
baum,  18  Ga.  App.  489,  89  S.  E.  635.  See,  also, 
Cincinnati,  Hamilton  A  Dayton  Ry.  Co.  v.  Qnin- 
cey.  19  Ga.  App.  167  (91  S.  E.  220). 

[Ed.    Note.— For    other   cases,   see   Carriers, 
Cent  Dig.  {{  791-803.1 

2.  DisKissAi.  or  Suit. 

The  court  erred  in  sustaining  the  demurrer 
to  the  petition,  and  in  dismissing  the  suit 


Error  from  Superior  COnrt,  Fulton  Coun- 
ty ;   Geo.  L.  Bell,  Judge. 

Suit  by  S.  liL  Morris  against  the  Southern 
Railway  Company,  Judgment  for  defend- 
ant, sustaining  the  demurrer  to  the  petition 
and  dismissing  the  suit,  and  plaintiff  brings 
error.    Reversed. 

W.  W.  Gaines  and  Hewlett,  Dennis  &  Whit- 
man, aU  of  Atlanta,  for  plaintiff  In  error. 
McDaniel  4  Black  and  Edgar  A.  Neely,  all  of 
Atlanta,  for  defendant  In  error. 

BLOODWORTH,  J.     Judgment  reversed. 

BROXLES,  P.  J.,  and  JENKINS.  J.,  con- 
cur. 


(U  Qa.  App.  M) 
KENNEDY  t.  STATE.    (No.  7951.) 
(Court  of  Appeals  of  Georgia,  Division  Na  1. 
March  13. 1917.) 

(SylUibu*  by  the  OourtJ 

Cbihinal  Law    «=»935(2)  —  New   Tbiai.  — 

Gboun  db— V  abianob. 
In  Heard  v.  State,  4  Ga.  App.  672,  61  S.  E. 
1055,  it  is  held:  "An  accusation  of  trespass,  in 
which  the  defendant  is  charged  with  passing 
over  the  lands  of  another  after  being  forbidden 
by  the  owner,  in  violation  of  Penal  Code,  I 
220  [Pen.  Code  1910,  {  217],  is  insufficient  to 
withstand  a  timely  definite  special  demurrer, 
where  the  only  description  of  the  lands  trespass- 
ed upon  is  *a  certain  field  the  cultivated  land 
of  [the  prosecutor]  at  the  time  being  held  under 
a  contract  of  purchase,'  though  previous  state- 
ments in  the  accusation  locate  the  land  as  be- 
ing in  the  county  of  the  prosecution.  In  snch 
an  accusation  the  description  of  the  land  should 
be  definite."  In  the  instant  case  the  indictment 
for  criminal  trespass  is  under  section  216  (2)  of 
the  Penal  Code  of  1910,  and  sufficiently  de- 
scribes the  land,  and  in  such  manner  as  to  make 
the  descriptive  terms  thereof  a  material  allega- 
tion in  the  indictment,  from  which  a  certain 
dwelling  bouse  is  alleged  to  have  been  removed 
by  the  defendant  without  authority  and  against 
the  will  of  the  prosecutor.  The  evidence,  while 
showing  the  removal  of  a  dwelling  house  by  the 
defendant  from  land  belonging  to  the  prosecutor 
and  located  in  the  county  of  the  prosecution, 
does  not  show  that  the  house  was  taken  from  the 
particular  land  described  in  the  indictment. 
The  evidence,  therefore,  does  not  sustain  the  al- 
legations of  the  indictment  in  this  respect,  and 
the  defendant  should  have  been  granted  a  new 
trial.  Moreover,  the  case  against  the  defend- 
ant is  a  doubtful  one,  under  the  decision  in 
Shrouder  v.  State,  121  Ga.  617,  49  S.  E.  702. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2193,  2194,  228a] 

Error  from  Superior  Court,  Ehrans  Gonn- 
ty;   W.  W.  Sheppard,  Judge. 

D.  K.  Kennedy  was  convicted  of  criminal 
trespass,  and  he  brings  error.    Reversed. 

W.  G.  Wamell  and  Wade  H.  Brewton,  both 
of  Claxton,  for  plaintiff  In  error.  W.  F. 
Slater,  Sol.  Gen.,  of  Eldora,  and  P.  M.  Ander- 
son, of  Claxton,  for  the  State. 

GEORGE,  J.    Judgment  reversed. 

WADE,  0.  Jn  and  LUKE,  J.,  concur. 
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(1»  Qa.  App.  448) 

HUNT  T.  STATE.    (No.  7948.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  1. 

March  13,  1917.) 

(8ylUlm»  (y  th«  Court.) 

1.  Sunday  €=34— Vioiation  or  Sunday  Law 
—Question  for  Jury— "Nkcessitt."    _ 

Upon  the  trial  of  one  charged  with  a  viola- 
tion of  section  416  of  the  Penal  Code  of  1910,  it 
was  not  error  for  the  court  to  refuse  to  charge 
the  JU17:  "If  you  believe  from  the  evidence 
that  this  defendant  was  the  proprietor  of  the 
Dcmpsey  barber  shop  in  this  county,  and  that 
between  the  20th  day  of  July,  1915,  and  the  16th 
day  of  April,  1916,  he,  at  said  barber  shop,  by 
himself  or  agents,  furnished  shaves  and  nair- 
cnts  to  the  guests  of  the  Dempsey  Hotel  and  oth- 
ers on  the  Sabbath,  it  would  be  a  question  of 
fact  for  you  to  determine  whether,  under  all  the 
circumstances  of  the  case,  the  furnishing  by  the 
defendant  of  such  was  a  work  of  necessity  or 
charity.  The  word  'necessity,'  as  used  in  the 
statute,  means  not  a  physical  and  absolute  ne- 
cessity, but  a  moral  fitness  or  proipriety  of  the 
work  and  labor  done,  under  the  circumstances 
of  each  particular  case."  McCain  v.  State,  2 
Ga.  App.  389,  58  S.  E.  550. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  {  4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessity.] 

2.  Former  Decision — Modification. 

On  review  this  court  refuses  to  overrule  or 
modify  the  decision  of  this  court  in  McCain  v. 
State,  2  Ga.  App.  889,  58  S.  E.  550. 

3.  RuuNO  ON  Motion  for  New  Trial. 

The  verdict  having  been  demanded  by  the 
evidence,  and  the  assignments  of  error  being 
without  merit,  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

Error  from  City  Court  of  Macon ;  Du  Pont 
Guerry,  Judge. 

L.  B.  Hunt  was  convicted  of  violating  the 
Sabbath  Day,  and  he  brings  error.    Affirmed. 

W.  A.  McdeUan,  of  Macon,  for  plaintiff 
In  error.  John  P.  Roes,  Sol.  Gen.,  Will  Gunn, 
Sol.,  and  W.  D.  McNeil,  all  of  Macon,  for 
the  State. 

LUKE,  J>     Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 


(It  Oa.  App.  470) 

TERRT  T.  CITY  OP  GREENSBORO. 

(No.  8005.) 

(Gonrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  15,  191T.) 

(Syllabus  by  the  Court.) 
1.  Municipal  Corporations  «=s>641  —  Dis- 
cretion OP  Trial  Court— Ruling  ok  Mo- 
tion for  Continuancb. 

Motions  for  continuance  are  left  to  the 
sound  discretion  of  the  court;  and  where,  in  a 
recorder's  court,  on  the  call  of  the  case  of  one 
charged  with  the  violation  of  a  municipal  ordi- 
nance, the  defendant  made  a  motion  for  a  con- 
tinuance, on  the  ground  that  he  had  been  re- 
cently arrested,  and  the  court  then  ofEered  to 
procure  the  attendance  of  any  witnesses  he 
might  need,  and  he  replied  that  he  had  no  special 
witnesses  tiat  he  could  name,  the  refusal  of  the 


court  to  continue  the  case  was  not  an  abuse  of 
discretion. 

[B3d.   Note.— For  other   cases,    see   Municipal 
Corporations,  Oent  Dig.  §  1411.] 
2.  Overruling  Petition  for  Certiorari. 

Upon  the  petition  for  certiorari  and  the 
answer  thereto  the  court  did  not  err  in  overrul- 
ing the  certiorari. 

Error  from  Superior  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

ESdgar  Terry  was  diarged  with  violation 
of  an  ordinance  of  the  City  of  Greensboro, 
his  motion  for  a  continuance  was  refused, 
and  he  brings  error.    Affirmed. 

J.  O.  Faust,  of  Greensboro,  for  plaintiff  In 
error.  Noel  P.  Park,  of  Greensboro,  for  de- 
fendant In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 


(19  Qa.  App.  489) 
BELCHER  V.  STATE.    (No.  7821.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1. 
March  18, 1917.) 


(Sylldbut  ly  the  Court.) 


<S=»130- 


1.  Indictkent  and    Information 
Offenses— Joinder. 

Offenses  differing  from  each  other  may  be 

included  in  the  same  indictment,  provided  they 
are  of  the  same  natare  and  differ  only  in  degree. 
Hoakins  v.  Sute,  11  Ga.  92 ;  GUbert  v.  State,  05 
Ga.  449;  Tooke  v.  State,  4  Ga.  App.  495,  6a 
S.  E.  917. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  419-423.] 

2.  Indictment   and   Information   «=3l80— 
OFFBNBE39— Joinder  of  Counts. 

The  offense  of  willfully  and  maliciously  at- 
tempting to  destroy  or  injure  a  dwelling  house 
or  storehouse,  etc.,_with  dynamite  or  other  ex- 
plosive substance  {Pen.  Code,  1910,  {  787),  and 
the  offense  of  having  in  "possession  in  the  day 
or  nighttime  any  engine,  machine,  jimmy,  tool, 
false  key,  pick  lock,  bit,  nippers,  nitroglycerine, 
dynamite  cap,  dynamite,  or  other  explosive,  fuse, 
steel  wedges,  drills,  tap  pins,  or  other  imple- 
ments or  things  adapted,  designed,  or  commonly 
used  for  the  commission  of  burglary,  larceny, 
safe  cracking,  or  other  crime,  with  the  intent 
to  use  or  employ  or  allow  the  same  to  be  used 
or  employed  in  the  commission  of  a  crime,  or 
knowing  that  the  same  are  intended  to  be  so 
used"  (Acts  1910.  p.  136;  Park's  Pen.  Code, 
§  183  [a]),  are  not  such  kindred  crimes  that  the 
two  offenses  may  be  joined  in  the  same  indict- 
ment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  419-423.] 

3.  Indictment   and    Information   $=9130— 
Joinder  of  Counts— Demurrer. 

Where  in  the  same  indictment  the  grand 
jury,  in  one  count,  charged  the  defendant  with 
a  violation  of  section  787  of  the  Penal  Code  of 
1910,  supra,  and  in  another  count  charged  him 
with  the  crime  defined  in  the  act  of  1910,  supra, 
there  was  a  misjoinder  of  counts,  and  the  court 
erred  in  failing  to  sustain  a  proper  demurrer 
thereto. 

[Ed.   Note. — For  other  cases,   see  Indictment 
and  Information,  Cent.  Dig.  S§  419-423.] 
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Error  from  Superior  Court,  Dougherty 
County ;  E.  E.  Cox,  Judge. 

W.  J.  Belcher  was  Indicted  for  crime,  and 
from  the  Judgment  orerruliug  his  demurrer 
he  brings  error.    Reversed. 

Perry  &  Williamson,  of  Sylvester,  and  Pot- 
tle &  Hofmayer,  of  Albany,  for  plaintiff  In 
error.  B.  C.  Bell,  Sol.  Gen.,  of  Cairo,  F.  A. 
Hooper  &  Son,  of  Atlanta,  and  H.  A.  Pea- 
cock and  Cruger  Westbrook,  both  of  Albany, 
for  the  State. 

LUKE,  J.    Judgment  reversed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 

0»  Ga.  Api>.  E6S)  ==a 

CITY  OP  BOME  V.  REESE.    (No.  7621.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1917.) 

(ByUaiut  hy  the  Court.) 

1.  Evidence  «=s>417(.3)— SIunicipal  Corpora- 
tions €=»126— COMMISSION  FoEU  of  Gov- 
ernment—Abolition OF  Office  —  Rscoic- 

MENDATION. 

The  act  of  the  General  Assemblv  of  Georgia, 
approved  August  4,  1914  -(Acts  1914,  p.  1140), 
providing  for  a  commission  form  of  government 
for  the  city  of  Borne,  is  mandatory  in  requiring 
for  the  abolition  of  an  existing  municipal  office, 
a  recommendation  of  the  first  commissioner,  and 
that  all  votes  taken  thereon  shall  be  by  "aye" 
or  "no,"  and  shall  so  appear  on  the  minutes 
of  the  coiTimission ;  and  where  the  minutes  not 
only  fail  to  show  such  a  recommendation,  but 
also  fail  to  set  forth  the  "aye"  and  "no"'  vote 
as  prescribed,  parol  evidence  of  such  recom- 
mendati(Hi  and  vote  is  not  admissible. 

[Bd.  Note. — For  other  cases,  sec  EJvidence, 
Cent  Dig.  f  1875:  Municipal  Corporations, 
Cent  Dig.  §S  298-300.] 

2.  MUNICIFAI.  CORPOBATIONS  «=3l65— ABOU- 

TION  OF  Office— AcQTJiESCBNCE— Evidence. 
The  evidence  did  not  require  a  finding  by 
the  jury  that  the  plaintiff  haa  acquiesced  in  the 
attempted  abolition  of  his  office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  373,  374.] 

(Additional  Byllabua  ly  Editorial  Staff.) 

3.  MUNICIFAI.  COBPOBATIONS  ^=>105— "ObDI- 

nance'  '— *  'Resolution'  '—Distinction. 
The  distinction  between  an  ordinance  and  a 
resolution  is  usually  considered  to  be  that,  whUe 
a  "resolution"  deals  with  matters  of  special  or 
temporary  character,  an  "ordinance"  prescribes 
some  permanent  rule  of  government 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $|  223,  224. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ordinance;  Resolu- 
tion.] 

4.  Words  and  Phrases— "Acquiescence." 

"Acquiescence"  is  where  a  person  knows  or 
ought  to  know  that  he  is  entitled  to  enforce  his 
right  or  to  Impeach  a  transaction,  and  neglects 
to  do  so  for  such  a  length  of  time  as  would 
imply  that  he  intended  to  waive  or  abahdon  his 

[Ed.  Note.— For  other  definitions,  see  Words 
nnd  Phrases,  First  and  Second  Series,  Acquies- 
'•ence.] 

.,.  MuNioiPAi,  Corporations  «s»102(5)— Of- 
ficers—Compenbation. 
If  the  abolition  of  plaintiff's  existing  munici- 
pal  office,    by   the  succeeding   city  commission. 


was  invalid,  and  plaintiff  in  good  faith  was  will- 
ing to  perform  its  duties,  he  was  entitled  to  its 
emoluments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  364.] 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Suit  by  G.  S.  Beese  against  the  City  of 
Borne.  Judgment  for  plalntifl,  and  defend- 
ant brings  error.    Affirmed. 

Beese  was  elected,  on  the  first  Monday 
In  April,  1914,  by  the  mayor  and  council 
of  the  city  of  Rome,  as  tax  receiver  for  the 
term  of  two  years.  The  General  Assembly, 
by  an  act  approved  August  4,  1914,  provided 
for  that  city  a  commission  form  of  govem- 
ilient,  to  consist  of  five  commissioners.  Acts 
1914,  p.  1140.  When  these  commisslMiers 
assumed  the  duties  of  their  office  on  the 
first  Monday  in  April,  1915,  Reese  had  serv- 
ed one  year  of  bis  term  of  office  as  tax  re- 
ceiver. The  day  after  the  commissioners 
went  into  office,  April  6,  1915,  they  attempt- 
ed to  abolish  the  office  of  tax  receiver,  there- 
by depriving  the  incumbent  of  the  emolu- 
ments thereof;  and  on  August  21,  1915,  be 
brought  suit  against  the  city  of  Rome  for 
compensation  alleged  to  be  due  him  as  tax 
receiver  for  that  year.  The  act  of  1914, 
supra,  section  3,  provides  that  the  commis- 
sion "shall  have  the  right  to  abolish  any 
office,  under  the  charter  •  •  •  upon  the 
recommendation  of  the  first  commissioner." 
By  section  7  It  Is  provided  that  those  hold- 
ing office  at  the  time  the  act  becomes  ef- 
fective shall  hold  for  the  remainder  of  the 
terms  for  which  they  were  elected,  unless 
the  office  Is  sooner  abolished  by  the  commis- 
sioners under  the  authority  given  by  the  act 
By  section  9  the  commissioners  are  requir- 
ed to  "keep  minutes  of  their  proceedings," 
and  to  "record  all  their  actions  tliereon," 
and  it  Is  provided  that  "all  votes  taken  shall 
be  by  'aye'  and  'no,'  and  shall  appear  on  the 
minutes."  On  the  minutes  of  the  commission 
of  April  6,  1915,  appears  the  following: 

"Present  Hon.  W.  M.  Gannon,  first  commis- 
sioner,  A.  B.  Arrington,  F.  V.  Holbrook,  J.  P. 
Jones.  On  motion  of  Commissioner  Arnngton, 
the  office  of  tax  receiver  was  abolished." 

This  suit  is  based  upon  the  contentloa 
that  the  office  of  tax  receiver  was  not  legal- 
ly abolished,  and  therefore  that  the  plaiutifT 
had  not  been  legally  ousted  as  the  incum- 
bent thereof,  under  the  terms  of  the  power 
granted  by  the  General  Assembly  In  the  act 
referred  to. 

Max  Meyerhardt,  of  Rome,  for  plaintiff  In 
error.  Barry  Wright,  of  Bome,  for  defend- 
ant in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  1.  From  the  above  It  will  appear 
that  the  minutes  of  the  commission  did  not 
conform  to  the  statutory  requirements  laid 
down  by  the  General  Assembly.    The  Legis- 
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latnre  has  seen  fit  to  declare,  In  express  terms, 
bow  any  municipal  action  by  this  commis- 
sion shall  be  taken,  and  to  provide  that  the 
minutes  mnst  show  a  compliance  with  the 
requirements  thns  laid  down.  If  BU(A  la- 
udation be  mandatory,  any  action  on  their 
part,  not  in  substantial  accordance  there- 
with, is  noil  and  Toid.  28  Oyc.  333.  To 
abolish  an  office  or  remove  an  Incumbent, 
statutory  requirements  should  be  strictly 
foUowed.    2  DlUon  on  Municipal  Corp.  §  468. 

[3]  The  abolitl(Mi  of  a  municipal  office 
should  be  accomplished  by  ordinance  or  reso- 
lution. 28  Cyc.  349  (9).  The  distinction  be- 
tween an  ordinance  and  a  resolution  is  usu- 
ally considered  to  be  that,  while  a  resolution 
deals  with  matters  of  special  or  temporary 
character,  an  ordinance  prescribes  some  per- 
manent rule  of  government.  Under  the  act 
with  which  we  are  here  concerned,  however, 
in  either  case,  the  requirements  we  have  set 
forth  are  applicable. 

[1]  The  decisions  of  the  various  judica- 
tories are  not  In  entire  accord  as  to  whether 
a  statutory  provision  requiring  the  record 
by  aye  and  no  vote  of  munldpal  action  is 
mandatory  or  merely  directory;  but  we  find 
the  strong  weight  of  authority,  especially  in 
the  later  and  what  we  deem  the  better  con- 
sidered cases,  to  uphold  the  doctrine  that 
such  a  requirement  is  mandatory  and  con- 
stitutes an  essential  element  in  supporting 
the  validity  of  the  ordinance  or  resolution. 
In  Shlnall  v.  City  of  Cartersville,  144  Ga.  219, 
87  8.  E.  290,  Presiding  Justice  Evans  uses 
the  following  language: 

"The  city  of  Cartersville  is  acting  under  what 
is  popularly  known  as   a  commission  form  of 

fovemment.  Its  legislative  functions  are  per- 
ormed  by  three  commissioners^  and  the  manner 
in  which  they  shall  act  in  this  respect  is  pre- 
scribed with  great  definiteness  in  the  sixteenth 
section  of  the  charter  of  1911.  »  •  •  The 
commissioners  are  without  power  to  take  any 
municipal  action  which  requires  municipal  sanc- 
tion, except  as  provided  expressly  or  impliedly 
in  the  diarter." 

We  have  no  doubt  that  the  Legislature, 
after  conferring  large  and  far-reaching  pow- 
ers and  duties  upon  the  commissioners  of  the 
dty  of  Rome,  had  an  essential  and  import- 
ant purpose  In  prescribing  that  all  of  their 
actions  should  be  taken  by  aye  and  no  vote, 
which  should  in  all  cases  be  recorded  in 
that  way  upon  the  minutes.  This  purpose 
was  doubtless,  in  part,  at  least,  to  impress 
each  member  of  the  commission  with  his  in- 
dividual responsibility  and  to  compel  each  to 
bear  his  share  thereof  by  means  of  a  per- 
manent record  of  bis  action,  incapable  of 
dispnte.  We  cannot  hold  such  a  require- 
ment to  be  nonessential  and  merely  direc- 
tory in  its  nature,  for  if  the  purpose  indicat- 
ed was  in  part  the  Legislature's  intent,  such 
purpose  is  not  one  of  form,  but  of  substance, 
which  might  theoretically  affect  the  actual 
result  of  its  action.  Were  such  provision 
Intended  merely  to  render  more  certain  what 
particular  procedure  had  in  fact  been  taken, 
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then  the  rule  might  be  otherwise,  and  It  might 
properly  come  within  the  reasoning  of  kludge 
Broyles  in  the  case  of  Moore  v.  City  of 
ThomasvUle,  17  Ga.  App.  285,  86  S.  E.  641, 
relating  to  provisions  requiring  that  ordi- 
nances shall  be  signed  by  the  mayor. 

In  J.  Steckert  v.  City  of  East  Saginaw,  22 
Mich.  104,  the  rule  announced  is  as  follows: 

"A  •  •  •  charter  •  •  •  which  requires 
that  the  vote  of  a  city  oonndl,  in  certain  cHses, 
shall  be  entered  at  large  on  their  minutes^  is  de- 
signed to  accomplish  an  Important  public  pur- 
pose; it  cannot  be  regarded  as  immaterial,  nor 
its  observance  dispensed  with.  Q?he  record  of 
a  vote  that  it  'was  adopted  unanimously  on 
call,'  the  names  of  those  voting  not  otherwise 
appearing  than  by  the  statement  of  those  pres- 
ent at  the  opening  of  the  session,  is  not  a  com- 
pliance with  the  statute.  Neither  the  spirit 
nor  the  purpose  of  the  act  can  be  satisfied  with- 
out entries  ou  the  minutes,  showing  who  voted 
on  each  resolution  embraced  within  the  terms  of 
the  act,  and  how  the  vote  of  each  was  cast; 
in  other  words,  the  ayes  and  noes  on  each 
resolution  must  be  entered  at  large  on  the  min- 
utes." 

In  the  case  of  O'Neil  v.  Tyler,  8  N.  D.  48, 
63  N.  W.  434,  the  court  said : 

"Section  13  of  the  charter  of  the  city  of  Far- 
go, as  amended  in  1881,  provides  'that  upon  the 
passage  of  all  ordinances  the  yeas  and  nays 
shall  be  entered  upon  the  record  of  the  dty 
council.'  This  provision  is  mandatory,  and  it 
appearing  that  an  ordinance  •  •  *  was 
adopted  in  violation  of  said  provision,  and  that 
upon  its  passage  by  the  council  the  yeas  and 
nays  were  not  entered  upon  the  record,  held, 
that  said  ordinance  was  not  legally  adopted,  and 
hence  never  became  a  valid  ordinance. 

In  Preston  v.  City  of  Cedar  Rapids,  83 
Iowa,  76,  63  N.  W.  579,  Justice  KInne,  speak- 
ing for  the  court,  said: 

"It  does  not  appear,  nor  is  it  claimed,  that 
the  charter  of  defendant  city  requires  that  upon 
the  passage  of  an  ordinance  the  yeas  and  nays 
shall  be  called  and  recorded.  Rule  18  adopted 
by  said  city,  and  which  was  offered  in  evidence 
by  it,  provides  that  'all  votes  taken  on  the  adop- 
tion of  ordinances  shall  be  taken  by  yeas  and 
nays,  each  member  upon  his  name  being  called, 
unless  for  special  reasons  he  be  excused  by  the 
council,  shall  declare  openly  and  without  de- 
bate his  assent  or  dissent  to  the  question.'  The 
record  before  us  shows  all  of  the  aldermen  voted 
for  the  adoption  of  this  ordinance.  Inasmudi 
as  there  was  no  statute  or  rule  requiring  that 
the  yeas  and  nays  be  recorded,  we  do  not  think 
that  the  ordinance  can  be  successfully  assailed 
because  no  record  was  made  of  the  vote.  It  is 
true  the  record  does  not  show  that  the  yeas  and 
nays  were  called,  but  it  does  show  that  all  of 
the  aldermen  voted  for  the  ordinance.  Under 
such  circumstances,  we  may  well  presume  that 
the  ordinance  was  adopted  or  passed  in  the 
manner  required  by  the  rule." 

In  Brophy  ▼.  Hyatt,  10  Colo.  223,  16  Paa 
399,  it  was  held  that: 

"Any  mode  by  which  the  vote  of  each  member 
Is  clearly  and  definitely  ascertained  for  the 
purposes  of  the  record  is  sufficient." 

In  Town  of  Olin  v.  Meyers,  55  Iowa,  210. 
7  N.  W.  609,  it  was  said: 

"If  the  yeas  and  nays  were  not  required  to 
be  called  and  recorded  we  might  presume  that 
a  majority  of  the  members  voted  for  the  ordi- 
nance, as  was  done  in  Brewster  v.  City  of 
Davenport,  61  Iowa,  427,  1  N.  W.  737.  But 
upon  the  passage  of  an  ordinance  no  such  pre- 
sumption can  be  indulged,  because  the  record 
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moat  affirmativelr  show  that  the  yeas  and  nays 
were  called.  They  must  be  recoraed.  Connsiel 
for  aj^pellee  insists  that  this  omission  was  a 
mere  irregularity,  whidi  did  not  affect  the  va- 
lidity of  the  ordinance.  It  appears  to  us  that 
the  above  provision  •  •  *  is  mandatory,  and 
that  its  observance  is  necessary  to  give  validity 
to  the  ordinances  of  a  municipal  corporation. 
Dillon  on  Municipal  Corporations,  vol.  1,  {  229." 

It  Is  contended,  however,  on  the  part  of 
the  dtj,  that  the  court  erred  In  excluding 
parol  evidence  ottered  for  the  purpose  of 
showing  that  the  commissioners,  In  the  at- 
tempted abolition  of  this  office,  substantially 
complied  with  the  requirements  of  the  act. 
Q?estlmony  of  the  secretary  of  the  commission 
was  offered  to  the  effect  that  the  abolition  of 
the  office  was  In  fact  upon  the  recommenda- 
tion of  the  first  commissioner,  and  that  a 
/ea  an'd  nay  vote  was  had  thereon,  but  that 
be,'  the  secretary,  failed  to'  so  state  on  the 
minutes.  This  court  is  of  the  opinion  that 
the  ruling  of  the  trial  Judge  In  rejecting  this 
testimony  was  in  accordance  with  law.  As 
wlU  be  seen  from  what  we  have  already  said. 
It  Is  our  opinion  that  the  requirement  of  the 
Legislature,  that  the  minutes  must  show  the 
recommendation  of  the  first  commissioner 
and  the  aye  and  no  vote  taken  thereon,  Is  as 
much  mandatory  as  the  requirements  that 
such  recommendation  must  be  first  made,  and 
that  the  vote  thereon  be  laken  In  the  mode 
prescribed.  In  the  case  of  Owens  v.  City  of 
Dalton,  144  Ga.  666,  87  S.  E.  913,  our  Su- 
preme Ck)urt  held  that  when  a  motion  or  res- 
olution Is  adopted  by  a  municipal  council, 
but  imperfectly  record^  by  the  clerk,  the 
same  council  has  authority,  by  resolution 
made  thereafter,  to  require  the  clerk  to  cor- 
rect the  minutes  so  as  to  make  them  speak 
the  truth;  but  It  is  recognized  In  that  case 
that  such  action  reforming  the  resolution 
does  not  relate  back  so  as  to  affect  any  in- 
tervening right  which  has  arisen  to  a  third 
person.  While  it  may  be  true  that  the  duty 
of  actually  setting  forth  the  proceedings  of 
the  commission  devolved  upon  its  secretary, 
still  the  requirement  of  the  law  making  such 
record  obligatory  is  mandatory  not  upon  the 
official  named,  but  upon  the  commission  it- 
self ;  and  the  proper  remedy,  In  order  to  ob- 
viate the  failure  of  such  compliance,  lay  in 
Its  promptly  taking  the  necessary  steps  to 
reform  its  record  of  such  proceeding,  without 
which  it  would  not  be  allowed  to  show  by 
parol  evidence  that  its  minutes  did  not  speak 
the  whole  truth.  Indeed,  this  Identical  ques- 
tion was  passed  upon  by  the  Supreme  Court 
of  Indiana  in  the  case  of  City  of  Logansport 
V.  Crockett,  64  Ind.  319,  in  which  it  was 
held: 

"The  yeas  and  nays  must,  in  like  manner,  be 
taken  and  entered  of  record  on  the  adoption  of 
a  resolution  by  the  common  council,  fixing  the 
salary  of  the  «ty  attorney.  •  •  •  Parol  evi- 
dence is  inadmissible  to  prove  the  yeas  and  nays 
on  the  adoption  of  a  resolution  by  the  common 
council  of  a  city,  removing  the  city  attorney; 
the  record,  or  a  duly  authenticated  copy  there- 
of, b^K  the  only  competent  evidence  of  such 


fact.  •  *  *  Where  tlie  dty  derk  has  faQed 
to  keep  the  record  the  yeas  and  nays  upon  the 
adoption  of  a  resolution  by  the  common  conn- 
cil,  the  proper  remedy  is  for  the  common  council 
to  cause  a  nunc  pro  tunc  entry  of  the  yeaa  and 
nays  to  be  made.^' 

The  Code  of  Georgia,  {  6806,  provides  as 
follows: 

"Ezemi>lifications  of  the  records  and  minute* 
of  municipal  corporations  of  this  state,  when 
certified  by  the  uerks  or  keepers  of  such  rec- 
ords, under  seal,  shall  be  admitted  in  evidence 
under  the  same  rules  and  regulations  as  exem- 
plifications of  the  records  of  the  courts  of  rec- 
ord of  this  state." 

We  think  the  rule  of  the  Indiana  ooart 
Is  sound,  and  that,  in  a  case  of  this  sort  and 
for  the  purpose  there  intended,  the  admis- 
sion of  the  minutes  themselves,  or  the  pre- 
scribed authenticated  copy  of  such  record. 
Is  the  only  competent  method  of  proving 
the  resolution.  A  decision  by  the  Stpreme 
Court  of  New  York,  found  In  Re  Widening 
Carlton  St,  16  Hun,  497,  likewise  holds,  in 
a  case  similar  to  this,  that  such  proof  can- 
not be  supplied  by  evidence  aliunde. 

[2]  2.  It  is  Insisted  that  the  plaintiff  ac- 
quiesced in  the  abolition  of  the  office  and 
therefore  Is  not  entitled  to  recover  in  this 
suit.  There  is  no  merit  In  this  contention. 
The  plaintiff  testified  as  follows: 

"I  was  tax  receiver  of  the  city  of  Rome.  I 
was  not  present  when  the  city  commissioDers 
undertook  to  abolish  my  office,  on  April  6,  1915. 
I  was  at  my  desk.  My  fiscal  year  began  the  first 
of  April.  Mr.  McCrary  came  in  after  the  meet- 
ing and  told  me  he  was  sorry,  but  that  they 
had  ousted  me,  had  abolished  my  office.  He  is 
clerk  or  secretary  of  the  commission.  Since 
that  time,  and  for  the  balance  of  my  term,  I 
was  willing,  ready,  and  able  to  perform  the  du- 
ties of  my  office.  I  was  elected  for  two  years, 
and  had  served  part  of  my  time  on  the  second 
year;  had  no  notice  of  the  abolishment  of  the  , 
office,  or  anything  of  the  kind.  I  was  elected 
from  the  first  Monday  in  April,  1914,  for  two 
years.  I  was  there  serving  and  had  received 
some  returns  on  that  year.  The  commiasioners 
had  a  meeting  in  the  afternoon  on  Monday  or 
Tuesday.  I  think  it  was  the  6th  day  of  ApriL 
From  the  6th  day  of  April,  1915,  until  this  day 
I  have  never  offered  my  services  to  the  city  of 
Rome.  I  have  not  performed  any  services  for 
the  city  of  Rome  since  the  6th  day  of  April, 
1915.  I  have  done  nothing  since  that  time  in 
the  shape  of  getting  in  taxes  or  anything  of 
that  kind.  I  did  not  perform  any  services  for 
the  city,  because  I  was  notified  my  office  was 
abolished.  I  thought  at  that  time  it  was.  I 
received  no  written  notice,  but  I  Imow  when  a 
man  tells  me  a  plain  thing.  The  only  notice  I 
received  was  a  verbal  notice  from  Mr.  McCrary. 
As  a  matter  of  fact  the  next  morning  they  em- 
ployed Mr.  Jenkins  to  take  charge  of  the  da- 
ties  I  was  performing.  I  went  up  there  the 
next  morning  and  I  told  him,  I  says,  Tom, 
since  they  have  gotten  rid  of  me,  I  had  rather 
see  you  here  than  anybody.'  I  sa^s,  'Anything 
in  tne  world  I  can  show  you,  I  will  be  glad  to 
do  if" 

[4]  Acquiescence  is  where  a  person  knows, 
or  ought  to  know,  that  he  is  entitled  to  en- 
force his  right  or  to  impeach  a  transaction, 
and  neglects  to  do  so  for  such  a  length  of 
time  as  would  imply  that  he  Intended  to 
waive  or  abandon  his  right  Acquiescence 
and  waiver  are  generally  questions  for  the 
Jury,  and  we  think  it  was  properly  such 
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In  this  case.  In  tbe  case  of  Pence  t.  Lang- 
don,  99  U.  a  Q78,  26  L.  Ed.  420,  Justice 
Swayne  said: 

"Tliere  mnst  b«  knowledge  of  facto  which  win 
enable  the  partpr  to  take  effectual  action.  Noth- 
ing short  of  this  will  do.  But  he  may  not  will- 
fully shut  his  eyes  to  what  he  might  readily  and 
ought  to  have  known." 

[6]  S.  if  the  abolition  of  the  mnnldpal  of- 
fice was  invalid  end  the  incnmbent  In  good 
faith  was  willing  to  perform  the  duties  of 
the  office,  It  follows  that  he  Is  entitled  to  Its 
emoluments.  Tbe  verdict  Is  not  contrary 
to  law,  and,  being  supported  by  the  evidence, 
tbe  trial  judge  did  not  err  in  refusing  to 
grant  a  new  trial. 

Judgment  affirmed. 

BROTIiBS,  P.  J„  and  BIXWDWOBTH.  J., 
concur. 


(IS  Oa.  App.  EOT) 

LOUISVIIiLB  &  N.  B.  CO.  ▼.  TATH. 

(No.  7IW9.) 

(Ck>art  of  Appeals  of  Georgia,  Division  Na  1. 

March  19,  1917.) 

(ByUahu*  by  the  Court.) 
C'aubiess  <s=>45— Cebtiorabi  ®=57— Contin- 
uance e=s>7— Petition  and  Answeb. 
Allegations  in  a  petition  for  certiorari  which 
are  not  verified  by  the  answer  cannot  be  con- 
sidered. From  the  answer  to  the  certiorari  in 
this  case  it  does  not  appear  that  the  trial  court 
abused  its  discretitm  in  refusing  a  continuance. 
Hiere  was  evidence  to  support  the  verdict;  and 
the  judge  of  the  superior  court  did  not  err  in 
overruling  the  certiorari. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  120,  123-128;  Certijwari  Cent. 
Dig.  {  145';  Continuance,  Cent  Dig.  U  17>  18.] 

Error  from  Superior  Court,  Pidcens  Coun- 
ty;  H.  lu  Patterson,  Judge. 

Action  by  the  Louisville  &  Nashville  Bail- 
road  Company  for  the  use  of,  etc.,  against 
F.  C.  Tate,  with  set-off  by  defendant  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

D.  W.  Blair,  of  Marietta,  Jno.  S.  Wood, 
of  Canton,  and  Tye,  Peeples  &  Tye,  of  Atlanta, 
for  plaintiff  In  error.  F:  C.  Tate  and  Boscoe 
Pickett,  both  of  Jasper,  for  defendant  in 
error. 

WADE,  O.  J.  Allegations  In  a  petition  for 
certiorari  which  are  not  verified  by  the  an- 
swer cannot  be  considered.  From  the  an- 
swer of  the  magistrate  in  this  case  it  does 
not  appear  that  the  trial  court  abused  Its  dis- 
cretion In  refusing  a  continuance.  The  de- 
fendant pleaded  a  set-off,  and  It  does  not 
appear  that  there  was  a  definite  agreement 
between  the  parties  for  the  dismissal  of  the 
case  at  the  trial  term,  whereby  tbe  plaintiff 
was  prevented  from  making  preparation  for 
trial.     The  magistrate  says  in  his  answer: 

"Attorney  for  plaintiff  asked  for  a  continu- 
ance, and  the  court  told  him  that  he  would  have 
to  make  showing  for  a  continuance.  He  (Jno. 
S.  Wood)  being  sworn,  said  that  he  had  failed 


to  reach  a  settlement  with  defendant  and  had 
not  prepared  his  case  either.  Neither  had  he 
any  witnesses.  The  court  asked  him  if  he  had 
had  his  witnesses  subpcenaed,  to  which  he  an- 
swered, 'No,'  and  the  court  then  asked  him 
if  he  did  not  bring  the  appeal,  and  he  answered, 
'He  did.'  The  court  asked  him  if  he  had  not 
had  30  days  in  which  to  bring  his  witnesses  to 
court  and  have  his  case  prepared,  and  he  an- 
swered he  had,  but  thought  he  would  reach  an 
agreement" 

It  is  further  distinctly  stated  In  the  answer- 
that  the  court  had  no  knowledge  of  any  agree- 
ment between  the  parties  to  dismiss  the  case, 
though  at  a  previous  term  "plaintiff's  at- 
torney stated  that  he  would  endeavor  to 
have  the  case  settled,"  and  nowhere  does  It 
appear  from  the  answer  that  the  defendant 
admitted  having  made  any  agreement  to 
dismiss. 

Though  the  evidence  of  the  defendant  that 
be  had  sold  certain  peaches  for  $1  a  basket 
"f.  o.  b.  cars  Jasper,  Georgia,"  which  he  was 
compelled  to  sell  on  the  local  market  at  80 
cents  and  75  cents  per  basket,  because  of  the 
failure  of  the  plaintiff  to  furnish  a  properly 
equipped  car  for  the  transportation  of  the 
fruit,  is  apparoitly  somewhat  in  conflict  with 
his  further  testimony  that  "he  was  selling 
at  $1  per  basket  f.  o.  b.  here  at  packing  shed," 
his  definite  testimony,  undisputed,  was  that 
he  lost  the  difference  in  price  between  76  and 
80  cents  and  $1  per  basket,  for  which  last 
price  he  had  sold  tbe  peaches,  provided  the 
railroad  company  had  furnished  suitable 
cars  for  their  shipment  We  may  assume 
that  the  testimony  that  the  defendant  was 
"selling  $1  per  basket  here  at  packing  shed" 
was  intended  to  mean  "f.  o.  b.  cars  at  pack- 
ing shed,"  and  at  all  events  we  cannot  say, 
in  view  of  the  testimony  as  to  a  definite  and 
specific  loss,  that  the  verdict  was  unsupport- 
ed by  the  evidence. 

The  Judge  of  the  superior  court  did  not 
err  In  overruling  the  certiorari. 

Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(19  Oa.  App.  697> 
PATE  ▼.  INSURANCE  CO.  OF  VIRGINIA. 

(Now  7871.) 

(Court  of  Appeals  of  Georgia,  Division  No,  2. 
March  20,  1917.) 

(ByVahu*  &v  the  Courtj 

1.  INSUBANCK  €=»583(1)  —  CONSTBTTOnOlf  OT 

Pouct—Beneficiaby— Widow. 
Ordinarily,  a  policy  of  insurance  upon  the 
life  of  a  married  man,  where  no  person  is  named 
therein  as  the  beneficiary,  is  not  payable  to  Us 
wife,  but  is  payable  to  the  executor  or  admin- 
istrator of  his  estate.  Where,  however,  the  pro- 
visions of  the  policy  can  be  so  construed  as  to 
raise  a  fair  inference  that  it  was  the  intention 
of  the  parties  to  the  contract  that  the  amount 
due  under  the  policy  upon  the  death  of  the  in- 
sured should  be  paid  to  the  wife,  she  has  a  right 
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of  action  aeainst  the  company,  upon  ita  refusal 
to  pay  her  the  amount  due  at  hia  death. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  iS  1459,  1460.  1466,  I486.] 

2.  DiBUissAL  or  AcnoN. 

The  court  erred  in  dismissing  the  action,  on 
general  demurrer. 

Error  from  City  Court  of  Colnmbmi;  O. 
Y.  TIgner,  Judge. 

Action  by  Mrs.  Rnth  Pate  against  the  In- 
Burance  Company  of  Virginia.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Ed  Wohlwender  and  Hatcher  &  Hatcher, 
both  of  Columbus,  for  plaintiff  in  error.  J. 
Ix  Willis,  of  Columbus,  for  defendant  in 
error. 

BROYLES,  P.  J.  Mrs.  Ruth  Pate  brought 
an  action  upon  two  Insurance  policies  Issued 
by  the  Life  Insurance  Company  of  Virginia 
to  Carl  Ij.  Pate,  her  husband.  The  defend- 
ant filed  demurrers,  both  general-  and  spe- 
cial, to  the  petition  as  amended.  The  court 
sustained  the  demurrers  and  dismissed  the 
petition,  and  the  plaintiff  excepted.  No  bene- 
ficiary was  named  iq  the  policies  declared 
upon,  but  Mrs.  Pate  alleged  that  under  the 
terms  of  the  policies  she,  as  the  wife  of  the 
insured,  was  virtually  made  the  beneficiary. 
Her  petition  as  amended  showed  that  no  ad- 
ministrator had  been  appointed  for  the  es- 
tate of  her  husband,  that  no  administration 
upon  bis  estate  was  necessary,  and  that  no 
other  person  beside  herself  was  claiming  to 
be  the  beneficiary  under  the  policies.  The 
general  demurrer  interposed  was,  in  sub- 
stance, that  no  cause  of  action  was  in  the 
wife,  and  that,  as  no  beneficiary  had  been 
named  in  the  policies,  the  personal  represen- 
tative of  the  insured  was  the  only  person 
who  could  bring  suit  upon  the  policies. 

[1]  Ordinarily,  where  no  person  is  named 
as  the  beneficiary  in  a  policy  of  life  insur- 
ance, upon  the  death  of  the  insured  the 
amount  of  the  policy  Is  payable  to  his  estate. 
Boyden  v.  Massachusetts  Masonic  Life  Ass'n, 
167  Mass.  242,  45  N.  E.  735.  It  has  been 
held  by  the  Supreme  Court  of  this  state 
that: 

"A  stipulation  in  a  policy  of  life  insurance  that 
payment  of  the  amount  of  the  policy  to  any 
relative  of  the  insured  belon^ng  to  a  designated 
class  wiU  discbarge  the  company  from  liability 
is  valid,  but  such  a  stipulation  docs  not  have 
the  effect  to  make  the  person  actually  receiv- 
ing the  money  •  •  •  the  beneficiary  of  the 
policy.  It  is  merely  an  appointment,  by  the 
parties  to  the  contract,  of  a  person  who  may 
collect  the  amount  due  under  the  policy  for  the 
benefit  of  the  person  ultimately  entitled  there- 
to." Oglotree  v.  Hutchinson,  126  Ga.  454,  55  S. 
E.  179(2). 

In  Providence  Savings  Bank  t.  Vadnais, 
26  R.  I.  122,  58  Atl.  454,  the  Supreme  Court 
of  Rhode  Island  ruled  that  no  one  person  of 
a  designated  class  has  an  exclusive  right  to 
recover  the  amount  of  the  policy,  and  con- 
sequently no  one  of  them  has  an  attachable 
interest  in  the  insurance  funds.    A  similar 


ruling  was  made  In  Lewis  t.  Metropolitan 
Life  Ins.  Co.,  178  Mass.  52,  69  N.  E.  439,  86 
Am.  St  Rep.  463,  where  it  was  held  that 
a  son  could  not  recover  the  amount  due  un- 
der such  a  policy,  and  that  a  suit  could  be 
maintained  only  by  the  personal  representa- 
tive of  the  insured.  It  does  not  appear,  liow- 
erer,  that  in  any  of  these  cases  there  was  a 
provision  in  the  policy  itself  tiiat  the  insure 
ance  company  agreed  to  pay  the  amount  due 
under  the  policy  to  any  one  person  of  a  des- 
ignated class. 

In  the  policies  in  the  case  at  bar  such  an 
agreement  to  pay  by  the  company  can  be 
clearly  arrived  at  by  construing  the  provi- 
sions of  the  policies  most  strongly  (as  they 
must  be  construed)  against  the  company. 
The  policies  provide  that : 

"The  life  Insurance  Company  of  Virginia,  in 
consideration  of  the  we^ly  premium  stated  in 
the  schedule  below,  which  it  is  agreed  shall  be 
paid  in  advance  to  the  company,  or  to  its  au- 
thorized representative,  on  or  before  every  Mon- 
day during  the  continuance  of  this  contract 
agrees  to  pay  at  its  home  office  in  the  city  of 
Richmond,  Va.,  in  accordance  with  the  provi- 
sions of  article  third  on  the  second  page  hereof, 
two  hundred  and  fifty  dollars  within  twenty-hour 
hours  after  acceptance  at  its  home  office  of  sat- 
isfactory proofs  of  the  death  of  the  insured, 
named  oelow,  during  the  continuance  of  this 
policy." 

"Article  third"  of  the  policy,  referred  to, 

is  as  follows: 

"Facility  of  Payment. — ^The  company  may 
make  any  payment  provided  for  in  this  policy, 
to  husband  or  wife,  or  any  relative  by  blood,  or 
lawful  beneficiary  or  connection  by  marriage  of 
the  insured,  or  to  any  other  person  who  may 
appear  to  be  equitably  entitled  to  the  same,  by 
reason  of  having  incurred  expense  on  b^alf  of 
the  insured  for  his  or  tier  burial,  or  for  any  oth- 
er purpose;  and  the  production  by  tlie  company 
of  a  receipt  signed  by  any  or  either  of  said 
persons,  or  of  otber  sufficient  proof  of  such 
payment  to  any  or  either  of  them,  shall  be  con- 
clusive evidence  that  such  benefits  have  been 
paid  to  the  persons  entitled  thereto,  and  that 
all  claims  under  this  policy  have  been  fully  sat- 
isfied." 

Construing  these  two  provisions  of  the 
policies  together,  and  most  strongly  In  favor 
of  the  insured,  it  would  seem  that  the  com- 
pany had  agreed  to  pay  the  amount  due  im- 
der  the  policies  to  any  one  person  of  the 
various  classes  designated  in  article  third 
of  the  policies.  As  was  held  In  the  Ogletree 
Case,  supra,  the  payment  of  the  amounts  due 
under  the  policies  to  the  widow  of  the  in- 
sured would  be  conclusive  proof  that  they 
were  paid  to  the  person  entitled  to  receive 
them,  and  that  all  claims  under  the  policies 
had  been  fully  satisfied,  and  consequently 
we  see  no  necessity  in  forcing  the  widow  to 
go  to  the  trouble  and  expense  of  having  the 
estate  of  her  deceased  husband  administered 
upon  solely  for  the  purpose  of  protecting  the 
company  from  any  other  possible  claimants 
of  the  fund,  when  it  will'  be  absolutely  pro- 
tected by  Its  payment  to  her  as  the  wife  of 
the  insured,  especially  whoi  she  alleges  in 
her  petition  that  there  was  no  administration 
upon  her  husband's  estate,  and  ttiat  none 
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was  necessary,  and  tbat  no  other  i)er8on  was 
claiming  to  be  the  beneficiary  nnder  the  pol- 
Ides  sued  vyon,  and  all  of  these  allegations 
were  in  effect  admitted  as  being  true  by  the 
demurrer.  It  will  be  noted  that  article 
third  of  the  policies,  quoted  above,  in  speci- 
fying the  various  classes  to  whom  the  com- 
I>any  may  make  payment,  does  not  mention 
either  the  executor  or  the  administrator  of 
the  estate  of  the  insured.  Nowhere  in  the 
policies  does  it  appear  that  it  was  the  in- 
tention of  the  parties  that  the  amount  of  the 
policies  should  be  paid  only  to  the  estate  at 
the  insured. 

[2]  In  our  judgment  the  plaintiff  has  a 
right  of  action  against  the  insurance  com- 
pany, and  the  court  erred  in  dismissing  her 
petition,  on  general  demurrer.  The  case  of 
Brown  V.  Mutual  Life  Ins.  Co.,  146  Ga.  123, 
90  S.  U.  S56,  is  clearly  distinguished  by  its 
facts  from  this  case. 

Judgment  reversed. 

JENKINS  and  BLOODWOETH,  JJ.,  con- 
cur. 


(IS  Qa.  App.  616) 
MERRITT  V. 


STATE.     CNo.  8409.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  23,  1917.) 

(SyUaUu  (y  the  Courts 

X.  HOMTCIDE  <S=>90  —  ASSAXTLT  WITH  iNTKNtf 
TO        MOBDEB  —  DKADLT       ChABAOTBB       OF 

Weapon. 

The  deadly  character  of  the  weapon  used  in 
making  an  assault  may  be  inferred  from  the 
nature  and  effect  of  the  wound  inflicted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  119.] 

2.  Homicide  ®=>90— AssAuta;  with  Intent  to 
MuBOEB — Elements. 

On  the  trial  of  one  accused  of  the  offense  of 
assault  with  intent  to  murder,  the  court  should 
instruct  the  jury  in  effect  that  not  only  must  all 
the  essential  elements  necessary  to  constitute 
a  case  of  murder,  except  the  death  of  the  party 
assaulted,  be  shown,  but  that  in  addition  it  must 
appear  that  the  assault  was  made  with  a  weap- 
on likely  to  produce  death,  and  with  the  specific 
intent  to  take  human  life. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  119.] 

3.  Homicide    <S=»341— Habulkss   Bbbob— In- 
structions— Sufficiency  of  Evidence. 

If  the  charge  given  be  otherwise  correct,  the 
mere  failure  to  inform  the  jury  that  the  as- 
sault must  have  been  committed  with  a  weapon 
likelpr  to  produce  death  is  not  necessarily  re- 
versible error.  The  evidence  in  support  of  the 
verdict  is  weli-nigh  conclusive,  and  this  court 
cannot  interfere. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  !  721,] 

Error  from  Superior  Coort,  Coffee  County ; 
J.  I.  Summerall,  Judge. 

Robert  Merritt,  Jr.,  was  convicted  of  as- 
sault with  Intent  to  murder,  his  motion  for 
new  trial  was  denied,  and  he  brings  error. 
Affirmed. 


D.  E.  Griffin  and  J.  H.  Dodgen,  both  of 
Fitzgerald,  for  plaintiff  in  error.  M.  D.  Dick- 
erson,  SoL  Qva^  of  DonglaB,  for  the  State. 

GEORGE,  J.  Robert  Merritt,  Jr^  was  con- 
victed of  assault  with  Intent  to  murder.  He 
made  a  motion  for  a  new  trial  on  the  usual 
general  grounds  and  on  two  special  grounds. 

[1,  2]  1,  2.  The  charge  of  the  court  in  sub- 
mitting to  the  jury  the  law  of  assault  with 
Intent  to  murder  is  correct  with  one  excep- 
tion. The  judge  failed  to  inform  the  jury 
that,  in  order  to  warrant  a  conviction  of  the 
offense  of  assault  with  intent  to  murder,  it 
must  appear  that  the  assault  was  made  with 
a  deadly  weapon.  Generally  the  Jury  should 
be  specifically  instructed.  In  a  case  of  this 
character,  that  In  order  to  warrant  a  con- 
viction it  must  appear  that  the  assault  was 
made  undtir  such  circumstances  that,  had 
death  ensued  to  the  party  assaulted,  the  of- 
fense would  have  amounted  to  murder,  and 
it  must  further  appear  that  the  assault  was 
made  with  a  deadly  weapon  and  with  the 
specific  intent  to  take  the  life  of  the  party 
alleged  to  have  been  assaulted.  The  omission 
in  this  case  specifically  to  inform  the  jury 
that  the  state  must  show  that  the  weapon 
named  in  the  Indictment  was  one  likely  to 
produce  death,  or  deadly  in  character,  will 
not  reciuire  a  reversal.  The  defense  made 
by  the  accused  was  that  the  prosecutor  (the 
person  alleged  to  have  been  assaulted)  was 
not  cut  by  him  at  all.  He  claimed  that  the 
prosecutor  was  cut  by  some  one  else  in  a  gen- 
eral dIBlculty.  The  evidence  for  the  state 
clearly  and  almost  conclusively  shows  that  he 
did  in  fact  cut  the  prosecutor  with  a  knife, 
as  alleged  In  the  indictment.  The  prosecutor 
was  stabbed  in  the  neck  and  cut  upon  the 
arm.  From  50  to  80  stitches  were  necessary 
in  order  to  close  his  wounds.  He  was  actual- 
ly confined  In  the  hospital  for  11  days  Im- 
mediately following  the  infliction  of  the  in- 
juries upon  him.  The  indictment  alleged 
that  the  knife  was  a  weapon  likely  to  pro- 
duce death.  The  court  ei^ressiy  In- 
formed the  jury  that  the  burden  was  npon 
the  state  to  establish  beyond  a  reasonable 
doubt  the  truth  of  every  material  allegation 
made  in  the  indictment.  He  informed  the 
jury  that  the  evidence  must  show,  in  order 
to  warrant  a  conviction  of  the  accused,  that 
the  assault  was  made  upon  the  prosecutor, 
as  charged  in  the  indictment,  with  the  delib- 
erate intent  to  kill  the  prosecutor.  The 
charge  as  a  whole  la  fair  and  impartial,  and 
we  do  not  think  that  the  mere  omission  of 
the  court,  under  the  particular  facts  of  this 
case,  to  Inform  the  Jury  that  the  weapon 
employed  must  have  been  one  likely  to  pro- 
duce death  was  error;  certainly  it  was  not 
such  harmful  error  as  would  require  the 
grant  of  a  new  trial. 

[3]  S.  The    evidence    establishes    beyond 


question  that  the  accused  participated  in  an 
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unprovoked  and  wholly  unauthorized  assault 
upon  the  prosecutor.  In  the  assault  the  fa- 
ther of  the  accused  likewise  participated. 
Both  were  armed  with  knives.  But  for  the 
timely  interference  of  bystanders  the  death 
of  the  prosecutor  would  likely  have  resulted. 
The  trial  judge  gave  to  the  accused  the  ben- 
efit of  every  contention  raised  by  his  state- 
ment, or  authorized  by  the  evidence.  He 
charged  the  law  of  assault  with  intent  to 
murder,  the  law  of  stabbing,  the  law  of  as- 
sault and  battery,. and  upon  the  principles  of 
justification.  The  jury  found  the  defendant 
(as  indeed  they  must  have  found,  as  conscien- 
tious jurors)  guilty  of  the  offense  of  assault 
with  Intent  to  murder.  No  error  appears  in 
this  case,  and  the  motion  for  new  trial  was 
properly  denied. 
Judgment  afiSrmed. 

WADE,  C.  J,,  and  LUKE,  J.,  concur. 

(19  Ga.  App.  6GS) 

ATLANTA  NORTHERN  RT.  CO.  v.  GOODB. 

(No.  8090.) 

(Court  of  Appeals  of  Georgia.    Division  No.  1. 

March  20. 1917.) 

(Byllabui  ly  the  Court.) 

Cabsiebs  <S=»339— Personal  Ihjuky— Evi- 
dence—FsoxniATE  Cause. 
From  the  plaintiff's  testimony  it  appears 
that  the  proximate  cause  of  the  injury  to  her 
on  alighting  from  the  defendant's  railway  car 
was  her  miscalculation  as  to  the  distance  from 
the  step  of  the  car  to  the  ground,  and  not  the 
alleged  negligence  of  the  defendant;  and  the 
evidence  did  not  authorize  the  verdict  against 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1353.) 

Error  from  Superior  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 

Action  by  Lula  Goode  against  the  Atlanta 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Colquitt  &  Conyers,  of  Atlanta,  for  plain- 
tiff in  error.  N.  A.  Morris,  Geo.  D.  Ander- 
son, and  J.  G.  Roberts,  all  of  Marietta,  for 
defendant  in  error. 

liUEE,  J.  The  plaintiff's  petition,  omit- 
ting certain  parts  which  the  court,  on  de- 
murrer, struck  by  an  order  to  which  no  ex- 
ception was  taken  alleges,  in  substance,  that 
the  defendant  carries  passengers  for  hire 
from  Marietta  to  Atlanta;  that  in  May, 
1914,  the  plaintiff  boarded  one  of  the  defend- 
ant's cars  In  the  city  of  Marietta  for  the 
purpose  of  going  to  Butlers,  a  station  about 
one  mile  away,  and  paid  the  conductor  the 
regular  five  cents  fare,  and  at  the  time  of 
paying  her  fare  notified  him  that  she  wanted 
to  get  off  at  Butlers,  but  when  the  car  arriv- 
ed at  Butlers  it  barely  came  to  a  stop,  and 
she  did  not  and  could  not  get  off  the  car; 
that  she  proceeded  to  the  end  of  the  car  and 


called  the  conductor's  attention  to  the  fact 
that  she  had  notified  him  that  she  wanted  to 
get  off  at  Butlers,  and  he  stated  that  he 
was  sorry  he  bad  not  let  her  get  off  at  But- 
lers; that  he  stopi>ed  the  car  and  notified 
her  to  get  off  where  be  had  stopped  It ;  that 
when  he  told  her  to  get  off  the  car  she  under- 
took to  obey  his  command  and  went  down  to 
the  last  step,  and  stepped  to  the  ground,  low- 
ering one  foot  first  with  the  other  on  the 
last  step;  that  the  distance  from  the  lower 
step  to  the  ground  was  nearly  four  feet,  but 
she  did  not  realize  thte  fact  untU  she  had 
stepped  to  the  ground ;  that,  the  distance  be- 
ing 80  great  and  further  than  she  anticipated, 
when  she  stepped  It  severely  jolted,  jarred, 
shocked,  and  injured  her  (her  Injuries  being 
fully  set  out) ;  that  she  availed  herself  of  the 
best  opportunity  afforded  her  by  the  defend- 
ant to  alight  from  the  car  when  she  was 
told  to  get  off;  that  she  did  not  realize  that 
there  was  danger  incident  to  getting  off  at 
that  place  on  account  of  the  distance  from 
the  lower  step  to  the  ground  and  the  unsuit- 
able place  to  alight  from  the  car;  £hat  she 
was  free  from  fault  or  negligence,  and  her 
Injuries  were  due  to  the  negligence  of  the 
defendant   The  petition  alleges : 

That  the  defendant  was  negligent  in  failing 
to  stop  the  car  at  Butlers  a  sufficient  length  o( 
time  tor  her  to  alight  from  it  in  safety ;  that 
"it  was  the  duty  of  the  defendant,  after  it  car- 
ried plaintiff  by  said  Butlers  station,  to  ran  the 
car  back  to  said  station  and  stop  and  give  her 
reasonable  opportunity  to  alight  from  the  same 
in  safety;  said  defendant  negligently  failed  to 
do  this ;  said  defendant  and  its  conductor  in 
charge  of  said  car  willfully,  wantonly,  and  neg- 
ligently ordered  plaintiff  to  leave  the  car  at  a 
place  that  was  unsafe  and  unsuitable  for  her 
to  alight  from  the  same;  said  defendant  neg- 
ligently, carelessly,  and  wantonly  caused  plain- 
tiff to  alight  from  said  car  at  an  unsafe  place, 
at  a  place  they  knew,  and  plaintiff  did  not  know, 
was  unsuited  and  unsafe  for  passengers  to  get 
off  of  said  car;  the  distance  from  the  lower 
step  of  the  car  to  the  ground  was  about  four 
feet:  the  ground  where  she  was  ordered  to 
alight  from  said  car  and  where  she  did  alight 
from  said  car  was  rough  and  unballasted  ;  there 
was  no  platform  or  station  at  this  point." 

The  evidence  of  the  plaintiff  is,  in  sub- 
stance, as  follows:  That  she  paid  her  fare 
to  Butlers  and  notified  the  conductor  that 
she  wanted  to  get  off  there;  that  she  could 
not  get  off  at  Butlers,  and,  after  she  had 
been  carried  by,  she  told  the  conductor  that 
he  had  carried  her  by  where  she  wanted  to 
get  off,  and  he  Immediately'  stopped  the  car 
and  told  her  to  get  off  there ;  that  she  went 
to  the  rear  of  the  car  and  did  not  notice 
whether  she  could  get  off  on  either  the  right 
or  the  left  hand  side  of  the  car,  but  chose 
the  left  hand  side  to  get  off;  that  the  con- 
ductor was  In  the  car,  apparently  taking  up 
tickets;  the  ground,  just  below  the  step, 
where  they  told  her  to  get  off  was  "kinder" 
rocky  and  rough ;  that  when  she  got  off  she 
thought  that  there  was  something  tn  her 
right  side  "tore  loose  some  way  or  give  way," 
and  made  her  feel  extremely  nervous  as  If 
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about  to  faint,  and  she  suffered  pains  In  her 
back  and  right  aide ;  that  she  was  In  bed  for 
some  time,  and  continued  to  suffer ;  that  the 
car  stopped  at  Butlers  about  one  minute  and 
remained  standing  about  one  minute,  and 
then  went  on.    She  testified  further: 

"I  did  not  ask  tlie  conductor  to  take  .me  any 
further.  I  did  not  ask  liim  to  move  tlie  car. 
Tlie  only  Uiinz  I  stated  was  wliat  I  detailed  yes- 
terday, that  1  wanted  to  get  oS  at  Butlers,  and 
then  in  response  to  that  be  rang  the  car  down. 
There  are  several  stations  between  Butlers  and 
Fair  Oaks,  I  tliink ;  I  suppose  there  are.  I  did 
not  ask  the  conductor  to  carry  me  on  and  put 
me  on  another  car  and  bring  me  back."  "When 
I  stepped  ofE  from  that  bottom  step  to  the 
ground,  it  did  not  look  to  be  as  far  as  it  really 
was.  It  did  not  look  to  me  so  far  but  what  i 
thought  I  could  step  it.  I  misjudged  the  dis- 
tance. It  was  so  much  farther  than  I  expected. 
There  is  nothing  the  matter  with  my  eyesight. 
All  I  know,  I  thought  I  could  step  it  all  right, 
and  when  I  made  the  ste^  it  was  farther  than 
I  thought  it  was.  The  distance  from  the  step 
down  was  farther  than  I  thought  it  was.  It 
did  not  look  to  me  as  far  as  it  was.  It  was  a 
clear  day.  After  I  told  the  conductor  that  1 
wanted  to  get  off  at  Butlers  he  stopped  the  car 
right  there.  I  do  not  know  whether  that  signal 
was  in  response  to  what  I  told  him  or  not.  He 
stopped  the  car  at  once.  He  did  not  go  to  the 
back  platform  with  me  at  all.  Where  the  car 
stopped  for  me  to  get  off  it  was  standing  still. 
It  remained  standing  while  both  my  sister  and 
I  got  off.  I  was  ahead  of  my  sister.  It  was 
broad  open  daylight  I  could  see  where  I  had 
to  step.  There  wasn't  anything  to  keep  me  from 
seeing.  Being  able  to  see  where  I  was  stepping 
and  to  where  I  was  going  to  step,  I  proceeded 
then  to  step  off  of  the  car  while  it  was  standing 
perfectly  still.  I  looked,  but  I  did  not  think  it 
was  as  far  as  what  it  was  to  the  ground.  I 
could  see,  of  course.  My  estimate  of  the  dis- 
tance was  not  exactly  correct.  I  just  selected 
which  side  to  get  off  on  when  I  walked  back 
there.  I  did  not  look  out  on  the  right-hand 
side  to  see  what  kind  of  place  was  over  there. 
I  selected  the  left-hand  side  to  get  off,  without 
anybody  tdling  me  which  side  to  get  off  on." 

The  plaintiff  was  34  years  old.  The  Jury 
found  In  favor  of  the  plaintiff,  and  the  de- 
fendant filed  Its  motion  for  a  new  trial  upon 
the  general  grounds,  whleh  was  overruled; 
and  error  Is  assigned  on  that  Judgment. 

The  testimony  of  the  plaintiff  Is  clear  that 
her  miscalculation  as  to  the  distance  from 
the  step  of  the  car  to  the  ground,  and  not 
negligence  of  the  defendant,  was  the  proxi- 
mate cause  of  her  injury.  The  evidence  did 
not  authorize  a  verdict  In  favor  of  the  plain- 
tiff, and  the  court  erred  In  overruling  the 
motion  for  a  new  trial. 

Judgment  reversed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 

(19  Ga.  App.  531) 

CITY  OF  ATLANTA  v.  THURMAN. 

(No.  7911.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.) 

(Byllabut  iv  the  Ccurt.) 
1.  Municipal  Cobporations  <g=762(l)  —  Ob- 

STKUCTION  OF  STREET— LIABILITY. 

A  municipal  corporation  is  liable  for  the  neg- 
ligent  conduct   of   the   county   chain   gang   in 


placing  an  obstruction  upon  one  of  the  city's 
sidewalks  without  protecting  such  obstruction  by 
barrier,  rope,  notice,  or  other  warning,  where 
the  chain  gang  is  engaged  in  the  performance 
of  a  duty  required  of  the  municipality,  at  the 
direction,  and  with  the  knowledge  and  consent, 
and  under  the  express  grant,  of  the  mnnicipality. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1605.] 
2.  Tbial  «=2{50(1)— Imbtbuotions— Rbqtjest. 
Where  the  charge  given  to  the  jury  covers  in 
general  terms  the  law  applicable  to  the  conten- 
tions of  the  party,  more  specific  instructions, 
if  desired,  should  be  made  the  subject  of  a 
timely  written  request 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  648,  650.] 
8.  New  Trial  (S=3l8— Ambndmkrt  or  Plxad- 

iNo— Objection. 
The  improper  allowance  of  an  amendment  to 
a  petition  cannot  properly  be  made  a  ground  of 
a  motion  for  new  trial. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  24-29.] 

4.  Dakaoes  €=>15S(1)  —  MuNiciPAi,  Corfoba- 
TIONB  «=5>818(3)— Obstroction  in  Street- 
Action  FOB  Injtjey— Issues  and  Evidence. 
The  evidence  to  which  objection  was  made 
was  properly  admitted,  under  the  pleadings  in 
this  case;    the  verdict  is  supported  by  the  evi- 
dence, and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  g|  441,  443,  444 ;  Municipal  Corpo- 
rations, Cent  Dig.  f  1728.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  I.  B.  Thurman  against  the  City 
of  Atlanta.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  L,  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  plaintiff  In  error.  W.  A.  Sims, 
of  Atlanta,  for  defendant  In  error. 

GBORGE]^  J.  [1]  A  petition  against  the 
city. of  Atlanta  alleged,  that  the  plaintiff  was 
walking,  at  night,  along  one  of  the  sidewalks 
In  that  dty,  when  he  stumbled  and  feU 
over  some  sacks  of  coal  which  had  been  plac- 
ed on  the  sidewalk  by  the  dty ;  that  a  steam 
roller  belonging  to  the  city  was  used  In  the 
paving  of  the  street  adjacent  to  the  sidewalk, 
and  the  sacks  of  coal  were  placed  upon  the 
sidewalk  to  be  used  In  operating  the  steam 
roller;  that  the  county  authorities,  employ- 
ing a  chain  gang,  were  doing  the  work  for  the 
dty,  with  the  knowledge  and  consent,  and  un- 
der the  express  grant,  of  the  dty ;  that  in  the 
performance  of  this  work  the  county  author- 
ities were  exercising  a  governmental  function 
for  and  on  behalf  of  the  dty ;  that  the  dty 
had  delegated  to  the  county  authorities  the 
right  to  repair  the  said  street,  and  In  so  do- 
ing It  made  the  county  chain  gang  a  part  of 
Its  own  system  of  government ; ,  and  that  the 
sacks  of  coal  were  actually  left  upop  the  side- 
walk by  some  one  of  the  county's  employes. 
The  city  was  alleged  to  be  negligent  in  plac- 
ing the  sacks  of  coal  on  the  sidewalk  and  In 
the  shadow  of  the  steam  roller,  and  Id  fali- 
Ing  to  guard  the  same  with  ropes  or  lights,  or 
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by  other  notice  or  warning.  There  was  no 
demurrer  to  the  petition.  The  evidence  dis- 
closed that  the  dty,  by  resolution,  had  re- 
quested the  county  authorities  to  do  the  work 
on  the  street  where  the  plaintiff  received  his 
Injury.  The  city  was  actually  assisting  the 
convicts  in  making  the  repairs  to  the  street, 
and  for  that  purpose  furnished  one  of  Its 
steam  rollers  In  the  operation  of  which  the 
coal,  which  Is  alleged  to  have  been  negligent- 
ly placed  on  the  sidewalk,  was  required.  The 
court  charged  the  Jury  tiiat: 

"If  the  county  employes  were  engaged  in  this 
work  for  the  city,  and  under  the  direction  of  the 
city,  they  would  be,  so  far  as  this  plaintiff  is 
concerned,  servants  of  the  city." 

This  charge  is  alleged  to  be  error,  and  the 
dty  contends  that: 

"If  the  county  employes  left  sacks  of  coal  up- 
on the  sidewalk  in  a  negligent  manner,  the  city 
of  Atlanta  would  not  t>e  liable  for  this  negli- 
gence." 

An  additional  charge  given  by  the  court 
upon  the  trial  of  the  case,  and  containing 
substantially  the  same  Instruction,  la  also 
made  the  ground  of  complaint,  and  upon  the 
ground  already  stated. 

We  think  the  evidence  Intrpduced  by  the 
plaintiff  in  support  of  the  allegations  of  his 
petition  required  these  instructions  to  the 
jury.  A  municipal  corporation  is  liable  for 
the  negligent  acts  of  county  employes  en- 
gaged in  the  performance  of  a  duty  required 
of  the  municipal  corporation,  where  the  em- 
ployes are  working  under  and  by  virtue  of 
Instructions  issued  by  the  munldpality.  In 
legal  contemplation  the  act  of  the  county  em- 
ployes was  the  act  of  the  defendant,  and  it 
cannot  escape  liability  on  the  ground  that  it 
did  not  have  notice  that  the  sacks  of  coal  had 
been  negligently  placed  upon  the  sidewalk, 
as  alleged  in  the  petition,  and  that  it  was 
therefore  under  no  legal  duty  to  protect  and 
guard  the  same  by  rope  or  light,  or  by  any 
other  notice  or  warning.  City  of  Atlanta  v. 
WUUams,  15  Ga.  App.  664,  84  S.  E.  139;  Rome 
T.  (Davis,  9  Ga.  App.  62,  70  S.  E.  591 ;  Jones 
V.  City  of  Atlanta,  142  Ga.  151,  82  S.  B. 
640  (2). 

[2]  2.  Grounds  6,  6,  and  7  of  the  motion 
for  a  new  trial  complain  of  the  failure  to 
give  In  charge  to  the  jury  certain  principles 
of  law.  These  charges  are  to  the  effect  that, 
if  damages  are  traceable  to  an  act  «f  negli- 
gence, but  are  not  its  legal  or  material  con- 
sequences, or  if  other  and  contingent  dr- 
cumstauces  preponderate  largely  in  causing 
the  Injurious  effect,  such  damages  are  too  re- 
mote and  contingent  to  be  the  basis  of  a  re- 
covery. The  court  charged  the  jury  general- 
ly that  before  the  dty  could  be  held  liable. 
It  must  appear  that  the  dty  was  negligent  In 
the  respect  charged  in  the  petition,  and  that 
It  must  further  appear  that  its  negligence 
was  the  proximate  cause  of  plalntlfTs  Injury. 
This  general  statement  of  the  rule,  under  the 
facts  of  this  case,  was  suffldent  If  more 
spedflc  Instructions  were  desired  by  the  dty 


they  should  have  been  the  subjed  of  a  timely 
written  request. 

[3, 4]  3.  The  witness  Coggin,  for  the  plain- 
tiff, was  allowed  to  testify  as  follows: 

"I  found  some  coal  lying  on  the  sidewalk  be- 
hind one  of  the  wagons.  It  was  so  dark  I 
stur6bled  over  it  myself  on  looking  for  it" 

This  testimony  was  objeded  to  on  the 
ground  that  it  was  Irrelevant  and  immaterli^l 
on  any  issue  involved  In  the  case.  The  tes- 
timony of  the  witness  referred  to  the  same 
sacks  of  coal  over  which  plaintiff  is  alleged 
to  have  fallen,  and  related  to  the  conditions 
existing  on  the  night  of  the  plaintiff's  injury. 
The  evidence  was  both  material  and  relevant. 
It  was  essential  for  the  plaintiff  to  show,  not 
only  the  presence  of  the  coal  on  the  sidewalk, 
but  that  upon  the  night  of  his  injury  he  could 
not,  in  the  exerdse  of  ordinary  caution,  see 
the  obstrudion.  This  issue  was  sabmitted  to 
the  jury,  and  if  this  evidence  was  objedion- 
able  upon  any  ground,  it  is  certainly  neither 
irrelevant  nor  ImmateriaL 

The  witness  Dr.  Green,  for  the  plaintiff, 
testified,  over  objection,  as  follows: 

"There  was  a  good  deal  of  twisted  condition  of 
the  muscles,  and  also  some  in  the  region  of  the 
kidneys,  and  he  had  some  trouble  with  bis  kid- 
neys, and  I  gave  him  some  medicine  and  also 
some  liniment." 

The  ground  of  objection  to  this  testimony 
was  tliat  it  Injected  into  the  case  an  element 
of  damage  of  which  the  defendant  did  not 
have  notice.  The  petition  as  amended  al- 
leged the  following  injuries:  PlalnttfTs  spine 
was  wrenched  and  sprained;  one  of  his  ribs 
was  fractured  and  dislocated  on  his  right 
side ;  the  sacrum  bone  on  the  right  side  was 
torn  loose  from  the  backbone;  the  musdes 
of  his  back  and  shoulders  were  wrenched 
and  sprained,  and,  by  reason  of  the  injuries 
to  his  spine,  back,  aud  side,  he  suffered  a 
partial  stroke  of  paralysis;  he  has  suffered 
excruciating  pain  "through  ills  entire  liody 
since  said  Injuries."  One  item  of  damage  ia 
expense  incurred  for  doctor's  bills  and  medi- 
dues.  While  no  direct  injury  to  the  kidneys 
is  alleged  in  the  petitimi,  we  are  of  the  ophi- 
ion  that  the  evidence  was  properly  admitted. 
The  probable  effects  of  an  injury  may  prop- 
erly be  admitted  in  evidence,  and  a  symptom 
of  the  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  may  be  shown.  The 
testimony  objected  to  is  in  part  directly  In 
support  of  specific  injuries  alleged  in  the 
petition,  and  If  a  part  thereof  referred  to  an 
injury  not  specifically  pleaded,  this  fact 
would  not  be  a  sufficient  reason  for  the  re- 
jection of  the  entire  evidence.  Dr.  Green 
was  further  allowed  to  testify  that: 

"There  was  a  dislocation  there  where  the 
backbone  joins  the  sacrum — the  lower  part  of 
the  backbone,  right  in  the  center." 

This  testimony  was  objeded  to  upon  the 
ground  that  the  original  petition  did  not  al- 
lege such  Injury.  An  amendment  was  of- 
fered and  allowed,  alleging  this  specific  in- 
jury. Counsel  for  the  city  objeded  to  the 
amendment,  on  the  ground  that  it  enlarged 
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tbe  Injuries  described  beyond  tbe  allegations 
of  the  notice  served  upon  the  city  nnder  sec- 
tion 910  of  the  Civil  Code  of  19ia  It  was 
admitted  by  counsel  for  tbe  dty  that  tbe 
notice  required  by  this  Code  section  had  been 
given  the  city,  and  it  ia  insisted  that  the 
description  of  the  injuries  in  the  notice  serv- 
ed upon  the  dty  is  not  sufficient  to  include 
the  particular  injury  set  out  in  the  amend- 
ment. We  cannot  consider  the  assignment 
of  error  upon  the  ruling  of  the  court  In  al- 
lowing this  amendment,  for  two  reasons:-  (1) 
The  notice  served  on  the  city,  under  section 
910  of  the  Civil  Code  of  1910,  Is  not  attached 
to  the  petition,  and  does  not  appear  in  the 
record.  It  may  have  been  broad  enough  to 
cover  this  identical  injury.  (2)  The  amend- 
ment was  allowed  April  J3,  1916,  and  no 
exceptions  pendente  lite  were  taken  to  the 
order  allowing  it.  Tbe  final  bill  of  excep- 
tions was  presented  and  certified  on  October 
6,  1916.  The  Improper  allowance  of  an 
amendment  to  a  i>etltion  cannot  properly  be 
made  a  ground  of  the  motion  for  a  new  trial. 
We  cite  only  the  cases  of  Bullock  &  Co.  v. 
Cordele  Sash,  Door  &  Lumber  Co.,  114 
6a.  627,  40  S.  E.  734  (1-2),  and  Hammond  v. 
George  et  al.,  116  Ga.  792,  43  S.  B.  63  (3). 
The  original  petition  was  demurrable  be- 
cause it  did  not  allege  that  the  notice  re- 
quired by  section  910,  supra,  had  been  given. 
Since  there  was  no  demurrer  to  the  petition, 
and  since  counsel  for  the  dty  admit  that 
the  notice  required  by  the  Code  section  was 
served  upon  the  city,  there  Is  no  merit  in 
the  objection  to  the  evidence.  The  amend- 
ment was  allowed,  and  is  a  part  of  the 
pleadings  in  this  case,  and  the  plaintiff  bad 
the  right  to  prove  by  any  legal  evidence  the 
injury  alleged  in  tbe  amendment.  This  case 
was  fairly  and  ably  tried,  and  the  verdict 
finding  for  the  plaintiff  has  tbe  approval  of 
tbe  trial  court.  The  evidence  supports  the 
verdict,  and  there  was  no  error  in  overrul- 
ing the  motion  for  a  new  trial. 
Judgment  affirmed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(1»  On.  App.  654) 

JOHNSON  V.  SPENCE.    (No.  8053.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20, 1917.) 

(Byllclnu  ly  ihe  Court.) 

1.   LtBEt   AND    SrANDEB   lS=>18,    33— ACTIONA- 

Bui  W0BD8— Injury  to  Tbadb  —  Speciai. 

Damages. 
"One  who  conducts  a  general  farming  busi- 
ness is  included  in  a  proper  interpretation  of 
that  division  of  Civil  Code  1910,  |  4433,  which 
declares  that  slander  may  consist  in  charges 
made  in  regard  to  another  'in  reference  to  his 
trade,  office,  or  profession,  calculated  to  injure 
him  therein,'  and  that  in  such  a  case  it  is  not  es- 
sential to  show  special  damage  in  order  to  sup- 
port tbe  action."  Spence  v.  Johnson,  142  Ga. 
267(2).  82  S.  E.  646,  Ann.  Cas.  1916A.  1195. 

[Ed.   Note. — For  other  cases,   see   Libel  and 
Slander,  Cent.  Dig.  g§  1-9.  112,  277.] 


2.  Excessive  Damaoxs. 

The  verdict  is  not  excessive,  and  is  support- 
ed by  the  evidence. 

Error  from  Superior  Court,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  E.  S.  Spence  against  J.  L.  G. 
Johnson.  Judgment  for  plaintiff,  and  de-. 
fendant  appeals.    Affirmed. 

M.  L.  Felts  and  E.  P.  Davis,  both  of  War- 
renton,  for  plaintiff  in  error.  L.  D.  McGreg- 
or, of  Warrenton,  for  defendant  In  error. 

GEORGE,  J.  [1,2]  This  case  was  before 
the  Supreme  Court  at  the  March  term,  1914 
(Spence  v.  Johnson,  142  Ga.  267,  82  S.  B.  646, 
Ann.  Cas.  1916A,  1195),  and  it  was  there  held 
that  the  petition  was  suffident  to  withstand 
a  demnrrer  except  in  one  particular  noted. 
Upon  the  trial  of  the  case  tbe  plaintiff  prov- 
ed his  case  as  alleged,  and  this  fact  is  not 
controverted  by  tbe  defendant,  the  present 
plaintiff  in  error.  In  the  brief  of  counsel 
for  the  plaintiff  In  error  this  statement  oc- 
curs: 

"Mr.  Spence  proved  his  case  as  he  alleged  it 
*  *  *  Taking  the  case  as  made  and  the  law  as 
it  is,  we  concede  that  the  evidence  was  suffi- 
cient to  carry  the  case  against  Johnson  for  a 
nominal  amount  and  to  recover  costs,  but  we 
say  that  the  large  verdict  of  $400  is  excessive 
and  should  be  set  aside  and  a  new  trial  grant- 
ed." 

The  motion  for  new  trial  is  based  only 
upon  this  ground  and  the  usual  general 
grounds. 

Judgment  affirmed. 

WAOB,  O.  J.,  and  LUKE,  J.,  concur. 


(U  Qa.  App.  442) 
BENNETT  v.  STATE.    (No.  7893.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  13, 1917.) 

(Sytlahvt  iy  the  Court,} 

1.  Homicide  ®=»300(7)  —  Instbtjction— Sblp- 
Defesse— Provocation— Evidence. 

In  a  prosecution  for  homicide,  where  the 
evidence  for  tlie  state  makes  a  case  of  murder, 
and  the  evidence  for  the  defendant,  including 
his  statement  to  the  court  and  jury,  a  case  of 
self-defense,  and  where  neither  the  evidence  nor 
his  statement  tends  to  show  that  he  provoked  the 
difficulty  and  brought  upon  himself  the  necessity 
to  kill  the  deceased,  it  is  error  to  charge  the 
iury  as  follows :  "To  constitute  justifiable  hom- 
icide, the  slayer  must  not  have  brought  upon 
himself  the  necessity  to  kill  the  deceased.  If  a 
person  provoke  a  difficulty  by  his  own  fault  and 
bring  upon  himself  the  necessity  to  kill  another 
person,  such  killing  would  not  be  justifiable 
homicide.  If  one  provokes  a  difficulty  and  makes 
no  effort  to  decline  it,  but  kills  his  adversary  in 
the  contest,  it  is  not  justifiable  homicide." 

[Ed.   Note. — For   other   cases,   see   Homicide, 
Cent  Dig.  §  622.] 

2.  Homicide   <E=»112(2)— Inbtbuction— Justi- 
FiABtE  Homicide. 

The  last  sentence  in  the  charge  quoted  in 
the  foregoing  beadnote,  to  wit,  "if  one  provokes 
a  difficulty  and  makes  no  effort  to  dechne  it, 
but  kills  his  adversary  in  the  contest,  it  i.o  not 
justifiable   homicide,"   considered   in   connection 
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with  the  context,  ia  not  error,  and  would  not 
in  thia  ^se  require  the  grant  of  a  new  trial  if 
there  were  evidence  to  warrant  the  whole 
charm  upon  this  subject,  a  portion  only  of 
which  is  quoted  in  the  first  headnote.  In  a  prop- 
er case  the  sentence  here  quoted  should  be  quaU* 
fied  by  a  further  statement  to  the  ^ect  that,  if  a 
person  provokes  a  difficulty  and  the  provocatioi 
amounts  to  no  more  than  a  mere  trespass,  it 
would  not  put  him  in  the  wrong  in  resisting  or 
defending  himself  against  a  felonions  attack  on 
account  of  such  provocation. 

[Ed.  Note. — For  other  caws,  see  Homicide, 
Cent  Dig.  {  146.] 

3.  Trial  Ebbor. 

Except  as  indicated  above,  the  trial  was 
free  from  error. 

(Additional  Bylldbiu  hy  Bdiiorial  Btaff.) 

4.  HoMicinE  <&=3llO  —  RBLF-DErcNSB— "Skbi- 
0U8  Injtjrt"— Statute. 

Under  Penal  Code  1910,  i  72,  relating  to 
killing  in  defense,  where  it  appears  that  senous 
injury  was  intended  to  person,  property,  or 
family  of  person  killing,  the  "senous  injury" 
must  be  an  injury  wbidi  in  ita  nature  or  effect 
is  traveling  to  a  felony. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  140-142.] 

Error  from  Superior  Court,  Montgomery 
County;  D.  D.  Orabam,  Judge. 

D.  J.  Bennett  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.    Reversed. 

J.  B.  Gelger,  of  Mt.  Vernon,  A.  G.  SaiTold, 
of  Alamo,  and  Eschol  Graham,  of  McRae,  for 
plaintiff  in  error.  W.  A.  Wooten,  SoL  Gen., 
of  Eastman,  for  tbe  State. 

GEORGE,  J.  The  plaintiff  In  error  was 
indicted  for  the  offense  of  murder,  and  was 
found  guilty  of  voluntary  manslaughter.  The 
case  is  before  tliis  court  on  exceptions  to  a 
Judgment  denying  a  motion  for  a  new  trial. 
The  killing  was  the  result  of  a  dispute  over 
the  possession  of  a  cow  and  a  calf  claimed  both 
by  the  deceased  and  by  his  daughter,  the  wife 
of  the  defendant  The  deceased  went  to  the 
home  of  the  defendant  for  tlie  purpose  of 
carrying  away  the  cow  and  calf.  The  wife 
of  the  defendant  protested,  and  an  alterca- 
tion ensued,  during  which  the  defendant  shot 
and  killed  the  deceased.  The  evidence  for 
the  state  shows  a  killing  without  legal  Justi- 
fication, while  the  evidence  for  the  defendant 
is  to  the  effect  that  tbe  cow  and^  calf  were 
being  taken  by  force,  against  the  consent  of 
the  wife  of  the  defendant,  and  that  at  the 
time  of  the  homicide  the  deceased  was  at- 
tempting to  kill  tbe  defendant  by  shooting 
him  with  a  pistol.  On  this  point  the  evidence 
for  the  state  is  in  sharp  conflict  with  the  evi- 
dence for  the  defendant  and  the  defendant's 
statement  Considering  tbe  testimony  for  tbe 
state,  if  tbe  defendant  provoked  tbe  difllculty 
resulting  in  the  homicide,  he  Immediately 
followed  the  provocation  given  by  taking  tbe 
life  of  tbe  deceased,  tbe  deceased  made  no 
effort  whatever  to  resent  any  provocation  of- 
fered him  by  the  defendant,  and  under  no 
view  of  the  state's  case  was  there  any  neces- 
sity for  the  killing  by  the  defendant.     On 


this  point  the  evidence  of  the  only  eyewit- 
ness introduced  by  the  state  is  as  follows: 
"I  told  David  John  [the  defendant]  two  or 
three  times  to  put  the  gun  down,  and  he  threw 
the  gim  up  on  me  and  said:  'Ton  take  another 
step,  damn  you.  111  shoot  you.'  I  didn't  have 
a  thing  in  the  world  in  my  band  at  that  time. 
David  John  made  about  two  more  steps  toward 
me,  and  I  told  him  to  stop.  Mr.  Fountain  [tbe 
deceased!  stopped,  and  by  the  time  he  turned 
to  iiim  tnat  way  David  J<An  shot  him.  •  •  * 
Mr.  Fountain  was  not  doing  a  thing  when  David 
John  shot  him,  and  didn't  nave  anything  in  his 
hand  but  the  whip  he  was  driving  the  cows  with. 
Mr.  Fountain  never  said  anything  to  David  John 
before  David  John  shot  him.  David  John  was 
about  15  or  20  steps  from  Mr.  Fountain  when 
be  shot  him." 

Considering  the  evidoioe  for  the  defend- 
ant, together  with  his  statement,  be  provoked 
no  difficulty  whatever ;  tbe  deceased  persist- 
ed in  carrying  away  tbe  cow  and  calf;  tbe 
defendant's  wife  called  for  the  gun  for  tbe 
purpose  of  killing  the  oow,  in  order  to  pre- 
vent her  father  from  carrying  It  away ;  the 
defendant  did  not  wish  his  wife  to  have  the 
gun,  and  picked  It  up  himself.  As  to  what 
occurred  after  he  picked  up  the  gun,  one  of 
the  witnesses  sworn  in  his  t>ehalf  (whose  evi- 
dence fairly  illustrates  tbe  whole  of  tbe  tes- 
timony in  his  behalf  upon  the  point)  testified 
as  follows: 

"He  commenced  backing  from  Mr.  Sharpe  [the 
witness  for  the  state],  and  Mr.  Sharpe  was  go- 
ing on  after  David  John  with  his  knife  in  his 
hand.  •  •  •  I  didn't  understand  anything, 
that  was  said  between  Mr.  Sharpe  and  David 
John.  David  John  wait  clear  around  the  cow- 
pen  to  tbe  fence  before  be  stopped,  and  I  didn't 
hear  him  say  anything  to  Mr.  Sharpe  until  he 
stopped,  and  then  he  said  to  Mr.  Sharpe  not  to 
come  any  further  or  put  his  hands  on  him;  if  he 
did  he  would  kill  him.  At  this  time  Mr.  Foun- 
tain was  on  the  outside  of  the  fence  and  ont8id<r 
of  the  field,  right  even  with  them.  •  •  ' 
When  David  John  told  Mr.  Sharpe  to  stop  vn! 
not  to  put  his  hands  on  him,  if  he  did  he  would 
kill  him,  Mr.  Fountain  said:  'Get  out  of  the 
way!  I'll  fix  the  God  damn  son  of  a  bitdi!' 
And  Mr.  Fountain  threw  up  his  pistol  with  both 
hands  this  way  (indicatiDg),  and  then  David 
John  sliot  him.  David  John  swung  the  gun 
around  before  he  shot  As  soon  as  Mr.  Foun- 
tain spoke  and  cursed,  the  gun  fired,  and  I 
thought  all  of  them  shot  I  thought  Mr.  Foun- 
tain shot  too." 

On  this  point  the  defendant's  statement 
at  the  trial  was  as  follows: 

"I  said  'Mr.  Sharpe,  if  you  come  any  fur- 
ther with  that  knife,  I  will  kill  vou.'  •  •  •  I 
heard  a  stick  break — seemed  like  it  was  right 
behind  me.  Just  as  I  spoke  to  Mr.  Sharpe,  Mr. 
Fountain  said :  'Move  out  of  tbe  way !  I'll  fix 
the  God  damn  son  of  a  bitch!'  As  I  looked 
around,  he  was  presenting  a  pistol.  Looked  like 
I  could  have  stuck  my  finger  down  the  barrel  of 
it  I  was  scared.  *  ♦  *  I  knew  tliat  Mr. 
Fountain  would  kill  me.  •  ♦  ♦  I  threw  my 
eyes  on  him  and  pulled  the  gun  that  way." 

[1]  From  the  foregoing  it  Is  apparent  that 
the  only  difficulty  provoked,  from  the  stand- 
point of  the  state,  was  tbe  difficulty  com- 
menced by  tbe  defendant,  and  which  cnlod- 
nated  in  the  unlawful  killing  of  the  deceased 
at  a  time  when  the  deceased  was  offering 
absolutely  no   resistance  to  the  defendant- 
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From  the  standpoint  of  the  defendant,  he  was 
acting,  througbout  the  transaction,  tn  self- 
defense.  The  charge  qnoted  above  in  the 
first  headnote  la  wholly  unwarranted  by  the 
facta  In  the  case.  Though  abstractly  correct, 
a  charge  not  warranted  by  the  evidence  should 
not  be  given;  and  this  particular  charge 
was  harmful  to  the  defendant,  under  the 
facts  of  the  case.  Teasley  v.  State,  104  Ga. 
738-742,  30  S.  B.  988;  Rooks  v.  State,  U9 
Ga.  431,  46  S.  B.  631;  Strickland  v.  State, 
8  ba.  App.  421,  69  S.  B.  313(4). 

[2]  2.  As  stated  above,  the  sentence  from 
the  charge  of  the  court  quoted  In  the  second 
headnote,  considered  as  an  abstract  proposi- 
tion, was  not  error  in  this  case.  Generally, 
if  one  provoke  a  difficulty,  he  does  not  there- 
by necessarily  lose  the  right  to  defend  him- 
self. Where  a  battery  with  a  weapon  like- 
ly to  produce  death  was  bdng  committed 
by  the  deceased  upon  the  slayer  when  the 
mortal  blow  was  given,  the  fact  that  he  pro- 
voked the  battery  by  the  use  of  opprobrious 
words  would  not  put  the  slayer  in  the  wrong 
for  resisting  it  so  far  as  was  necessary  to 
his  defense.  Boatrlght  v.  State,  89  Ga.  140, 
15  S.  B.  2ia). 

"One  who  provokes  a  difBculty  may  yet  defend 
himself  against  violence  on  the  part  of  the  one 
provoked,  if  the  violence  be  disproportionate  to 
the  eeriousnesa  of  the  provocation  or  greater  in 
degree  than  the  law  reconiizes  aa  justifiable  un- 
der the  circumstances."  Sama  v.  State,  124  Ga. 
25,  52  S.  E.  1& 

In  the  case  last  dted  It  was  said: 

"Undoubtedly,  if  one  provoke  a  difficulty,  and 
the  person  provoked  resent  an  affront  offered 
in  such  a  manner  and  to  such  an  extent  as  the 
law  recofpiizea  as  reasonable  and  justifiable,  the 
other  party  to  the  difficulty  would  not  be  justi- 
fied in  repelling  by  force  an  assault  for  which 
he  was  directly  responsible.  Thus,  if  A.  draw  a 
knife  and  advance  in  a  threatening  manner  up- 
on B.,  the  fact  that  B.,  upon  such  provocation, 
drew  a  pistol  and  fired  upon  A.,  would  not  jus- 
tify A.  in  killing  or  woundinfc  B.  But  if  the 
resentment  of  the  party  provoked  Is  dispropor- 
tionate to  the  seriousness  of  the  provocation, 
the  same  rule  would  not  apply.  It  must  be  such 
resentment  as  a  reasonable  man  would  indulge; 
and,  if  it  surpass  that,  the  other  party,  even 
thoagh  he  may  have  provoked  the  difficulty, 
would  have  the  right  to  defend  himself  against 
threatened  injury." 

The  language  used  by  the  trial  Judge  both 
preceding  and  following  the  sentence  from 
the  charge  qnoted  in  the  headnote  states  an 
abstractly  correct  principle  of  law.  How- 
ever, for  the  reasons  stated  In  the  first  part 
of  this  opinion,  we  do  not  think  that  the  giv- 
ing of  this  abstract  principle  to  the  jury  was 
in  this  case  authorized  by  any  of  the  evidence, 
or  by  the  defendant's  statement 

[3, 4]  S.  Since  this  case  must  be  retried, 
we  have  carefully  examined  the  other  assign- 
ments of  error.    None  of  them  are  meritori- 


oua.  It  is  true  that  the  trial  judge,  In  charg- 
ing section  72  of  the  Penal  Code  of  191D,  In 
structed  the  Jury  that  the  "serious  Injury" 
referred  to  in  that  section  meant  a  felony. 
This,  tmder  the  declsl(m  in  Freeney  v.  State, 
129  Ga.  759,  59  S.  E.  788  (4),  was  error.  The 
able  trial  judge,  in  overruling  the  motion  for 
new  trial,  admits  his  error.  We  agree  with 
him,  however,  that,  under  the  facts  of  this 
case,  the  error  was  entirely  harmless.  In- 
deed, the  opinion  in  the  Freeney  Case  recog- 
nizes that  the  "serious  injury"  must  be  grave 
in  its  character  and  consequences.  The  deci- 
sion in  Nix  V.  State,  120  Ga.  163,  47  S.  B. 
516,  is  authority  for  the  proposition  that: 

"A  case  might  arise  where  a  trespass  upon 
property  would  be  of  such  grave  nature  as  to 
amount  to  a  serious  injury  wittiin  the  meaning 
of  this  section  [§  72];  in  other  words,  that  a  tres- 
pass in  its  nature,  gravity,  and  consequences 
would  t>e  such  that  the  law  might  authorize  the 
taking  of  human  life  to  prevent  its  commission. 
But  such  a  condition  of  affairs  would  be  of  rare 
occurrence  in  the  transaction  of  human  affairs, 
and  certainly  would  not  arise  out  of  one  of  the 
ordinary  and  everyday  quarrela  about  property 
rights." 

The  record  In  this  case  discloses  an  ordi- 
nary and  everyday  quarrel  about  property 
rights,  and,  moreover,  about  the  rights  of 
members  of  the  same  family.  In  the  Craw- 
ford Case,  90  Ga.  710,  17  S.  B.  631,  35  Am. 
St  Rep.  242,  the  "serious  Injury"  referred  to 
in  section  72  of  the  Penal  Code  is  declared 
to  have  "no  application  where  the  property 
attacked  or  invaded  is  so  Inconsiderable  that 
the  injury  Intended  is  not  serious  but  slight" 
To  the  same  effect  is  Pound  v.  State,  43  Ga. 
88  (4,  5),  where  it  is  pointed  out  that  the 
property  on  which  the  injury  was  Intend- 
ed or  might  accrue  must  be  at  the  dwell- 
ing; "the  household  goods,  so  to  speak, 
are  regarded  with  peculiar  sanctity  in  the 
protection  of  the  law."  This  dictum  is  doubt- 
ed in  the  Crawford  Case,  supra,  but  is  ex- 
pressly approved  in  the  Freeney  Case,  supra. 
The  serious  injury  referred  to  in  this  sec- 
tion of  the  Code  must  be  an  injury  which 
in  Its  nature,  character,  or  effect  "Is  trav- 
eling to  a  felony."  A  killing  to  preveint 
a  taking  of  slight  moment  or  importance 
cannot  be  justified,  though  the  taking  may 
technically  amount  to  robbery.  When  the 
specific  defense  relied  upon  by  the  defendant 
in  the  case  at  bar  is  considered,  the  charge 
of  the  court  was  as  favorable  to  him  as  the 
facts  warranted. 

For  the  reasons  stated  in  the  opinion,  the 
court  erred  in  overruling  the  motion  for  new 
triaL 

Judgment  reversed. 

WADB,  C  J.,  and  LUKE,  3.,  concur. 
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as  Oa.  Apj>.  472) 

FABEAS  et  aL  ▼.  S.  GOHN  &  SON. 
(Na  7614.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1917.    Rehearing  Denied 

March  27.  1917.) 

(Bvttabut  by  the  Court.) 

1.  COWTBACTB  «=>9(])— ACTIOK  FOB   BBKAOH— 

Pmition. 
The  court  did  not  err  in  OTemiling  the  mo- 
tion to  dismiss  the  petition. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $§  10-16,  17,  19,  20.] 

2.  Appeal  and  Ebbob  «=»1078(6)— Bbim  — 
Abandonment. 

The  first  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  not  referred  to  in  the 
brief  of  counsel  for  the  plaintiS  in  error,  and 
is  therefore  -treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4261.] 

3.  Exclusion  or  Evidence, 

The  court  did  not  err  in  excluding  the  tes- 
timony set  out  in  the  second  ground  of  the 
amendment  to  the  motion  for  a  new  trial;  there 
being  no  plea  of  "no  partnership"  filed  by  the 
defendant. 

4.  Evidence   ®=»488  —  Opinion  Evidence  — 
Rental  Value. 

The  refusal  of  the  court  to  repel  the  evi- 
dence set  out  in  the  third,  fourth,  fifth,  and  sixth 
grounds  of  the  amendment  to  the  motion  for  a 
new  trial  was  not  erroneous.  Although  the  sev- 
eral witnesses  were  not  shown  to  have  been- 
expert  real  estate  men,  their  evidence  was  ad- 
mis.sible  for  what  it  was  worth  on  the  subject 
of  the  rental  value  of  the  store  in  question,  with 
and  without  a  "glass  front,"  notwithstanding 
they  mentioned  no  particular  kind  of  glass 
front 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2273.] 

5.  Trial  ®=»257— Failube  to  Chakqe. 

The  assignment  of  error  based  ujKtn  the 
court's  refusal  of  a  written  request  to  give  cer- 
tain instructions  to  the  jury,  cannot  be  con- 
sidered, as  it  is  not  alleged  that  the  request  was 
presented  to  the  court  before  the  jury  had  re- 
tired to  consider  of  their  verdict.  Civ.  Code 
1910,  f  6084. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  642-645.] 

6.  Appeal  and  Ereob  €=91067  —  Habulebs 
Ebrob— Instbuction. 

Under  the  facts  of  the  case,  including  the 
amount  of  the  verdict  even  if  the  court,  in  the 
absence  of  a  timely  written  request,  erred  in 
failing  to  charge  section  4398  of  the  Civil  Code 
of  1910,  as  to  the  duty  of  an  injured  person  to 
lessen  damages,  the  error  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4229.] 

7.  Sufficiency  of  Evidence. 

The  verdict  was  supported  by  the  evidence. 

Error  from  City  Court  of  Albany;  Clay- 
ton Jones,  Judge. 

Suit  by  S.  Cobn  &  Son  against  Mack  Farkas 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Leonard  Farkas,  of  Albany,  for  plaintiffs 
in  error. 

BROTLES,  P.  3.  [1]  S.  Cohn  &  Son 
brought  suit  for  damages  for  the  alleged 
breach  of  a  written  contract.  The  petition 
allejred,  in  substance,  that  under  the  terms 


of  the  contract  the  plaintiff  waB  to  pay  the 
defendant  Farkas  for  the  rent  of  a  certain 
storehouse  In  the  dty  of  Albany,  Oa.,  $60 
per  month  for  a  period  of  three  years,  and 
in  consideration  of  such  payment  Farkas  .was 
to  put  In  a  new  "glass  front"  to  the  build- 
ing, without  any  cost  to  the  plaintiff,  and 
that  he  had  failed  and  refused  to  carry  out 
this  part  of  the  contract,  thereby  damaging 
the  plaintiffs  In  the  sum  of  $1,000.  A  copy 
of  the  contract  was  attached  as  an  exhibit  to 
the  petition.  The  material  parts  of  the  con- 
tract, so  far  as  this  action  la  concerned,  are 
as  follows: 

"The  party  of  the  first  part  hereby  leases  on- 
to the  parties  of  the  second  part  *  •  •  for 
a  period  of  three  years,  beginning  July  1,  1913, 
and  expiring  with  July  1,  1916,  *  *  •  one 
brick  storehouse  and  lot  and  building  on  lot  in 
rear  thereof  on  Broad  street  in  the  city  of  Al- 
bany, said  state  and  county,  said  storehouse  be- 
ing No.  237  North  Broad  street  The  said  party 
of  the  first  part  hereby  agrees  to  do  all  the  nec- 
essary repairing  on  said  property,  for  its  protec- 
tion, durmg  the  term  of  this  lease,  and  said  par- 
tv  of  the  first  part  further  agrees,  as  a  part  of 
the  consideration  of  this  lease,  to  put  in  a  new 
glass  front  to  the  said  building,  all  of  which  is 
to  be  done  without  cost  to  the  said  parties  of 
the  second  part.  The  consideration  of  this  lease 
contract  is  the  assum(>tion  of  repairs  and  im- 
provements above  mentioned  by  the  party  of  the 
first  part  and  the  payment  of  sixty  dollars  per 
month  as  rental,  which  sum  is  to  be  paid  by  the 
parties  of  the  second  part,  their  heirs  and  as- 
signs, on  the  first  day  of  each  month,  beginning 
July  1,  1913,  and  continuing  on  the  first  day 
of  each  month  thereafter  durmg  the  three  years 
of  this  lease." 

On  the  trial  an  oral  motion  to  dismiss  the 
petition  was  made  on  the  ground  that  It 
failed  to  set  out  a  cause  of  action,  in  that  the 
contract  was  too  vague  and  uncertain  to  be 
enforced.  The  motion  was  overruled,  and 
there  were  exceptions  pendente  lite  to  this 
ruling,  upon  which  is  assigned  error  tn  the 
final  bill  of  exceptions.  That  part  of  the 
contract  which  stipulates  that  the  defendant 
Farkas  Is  to  "put  In  a  new  glass  front  to  the 
storehouse,"  when  considered  alone,  is  rather 
vague  and  Indefinite.  A  well-known  principle 
of  law,  however.  Is  that  in  construing  any 
part  of  a  contract,  the  whole  contract  must  be 
considered.  Tillman  v.  Webb,  17  Ga.  App. 
C20,  87  S.  E.  904.  In  our  opinion  It  Is  in- 
ferable from  the  entire  contract  that  it 
meant  that  Farkas  was  to  put  In  an  or- 
dinary, usual  "glass  front,"  or  "show  win- 
dow," In  the  front  of  the  building,  for  the 
purpose  of  displaying  goods,  similar  to  "glass 
fronts"  In  other  stores  In  that  locality  In  the 
city  of  Albany.  That  this  Is  the  proper  con- 
struction of  the  contract  Is,  we  think,  shown 
by  the  testimony  adduced  both  for  the  plain- 
tiff and  the  defendants.  Witnesses  on  both 
sides  testified  clearly  and  definitely  as  to  the 
difference  in  rental  values  generally,  In  the 
vicinity  of  the  storehouse  in  question,  of  such 
buUdlngs  with  and  without  "glass  fronts." 
The  expression  "glass  front"  was  apparently 
not  too  vague  and  Indefinite  for  these  business 
men  of  the  city  of  Albany  to  know  exactly 
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what  was  meant  thereby,  and  It  la  a  legiti- 
mate Inference  from  this  evidence  that  the 
parties  to  the  contract  in  question  under- 
stood what  kind  of  "glass  front"  .was  called 
for  therein.  Thus  construed,  the  contract 
is  not  too  uncertain  to  be  the  basis  of  a  suit 
for  the  breach  thereof,  and  the  petition  was 
not  subject  to  general  demurrer.  The  oral 
motion  to  dismiss  the  petition  was  of  the 
nature  of  such  a  demurrer,  and  the  court 
did  not  err  in  overruling  it 

[2-7]  It  is  not  necessary  to  elaborate  what 
la  said  in  the  headnotca  as  to  other  questions. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cnr. 

(U  Oa.  Am,  600) 

AliLBN  ▼.  GERSHON  &  RTISKIN. 

(No.  7805.) 

(Conit  ol  Appeals  of  Georpa,  Division  No.  1. 

March  10,  1917.) 

(Synal>ui  ly  <Ae  Court.) 
AfPEAi,   AND    Erbob    ©=>977(4)— Dmckktion 

OF  Tbial  Coubt— Gbantinq  Nkw  Trial. 
The  verdict,  although  not  without  evidence 
to  support  it,  was  not  demanded  by  Uie  evi- 
dence; and  therefore  the.  discretion  of  the  trial 
judge  in  granting  a  first  new  trial  will  not  be 
interfered  with,  even  if  the  specific  ground  set 
out  in  his  order  was  not  a  sufficient  ground  tor 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  IMg.  f  38C3.] 

r 

Error  from  City  Court  of  Carrollton ;  Jas. 
Beall,  Judge. 

Action  by  W.  M.  Allen  against  Gershon  ft 
Ruskin.  Judgment  for  plaintiff,  and  from  an 
order  granting  a  first  new  trial,  he  brings  ep 
ror.    Affirmed. 

Smith,  Reese  &  Smith,  of  Carrollton,  for 
plaintiff  In  error.  Boykln  &  Robinson,  of 
Carrollton,  for  defendant  in  error. 

GEORGE,  J.  The  order  of  the  trial  Judge 
granting  a  first  new  trial  In  this  case  is  as 
follows: 

"The  within  motion  for  new  trial  having  been 
aabmitted  to  me  by  counsel  on  both  sides,  with- 
out arguiaent,  and  after  a  careful  consideration 
of  the  case,  I  am  convinced  that  it  was  error  to 
admit  the  testimony  of  the  witness  W.  L.  Gray 
as  follows:  'Mr.  Raskin  told  me  that  he  could 
not  employ  me,  because  he  had  the  Allen  boys 
hired,'  wiUiout  stating  what  Allen  boys,  or  stat- 
ing whether  the  plaintiff  was  one  of  the  Allen 
boys  referred  to  or  not  I  am  of  opinion  that 
this  was  mistrial  [material?]  error  authorizing 
a  new  trial.  Wherefore  it  is  considered,  order- 
ed, and  adjudged  tbat  a  new  trial  of  said  case 
be,  and  the  same  is  hereby  ordered." 

The  verdict  obtained  by  the  plaintiff  was 
not  demanded  by  the  evidence,  a.lthough  it 
is  not  without  evidence  to  support  it.  Even 
If  the  admission  of  the  testimony  recited  in 
the  foregoing  order  was  not  error,  the  dis- 
cretion of  the  court  in  granting  a  first  new 


trial  will  not  be  disturbed.     CIvH  Code  of 
1910,  {  62M;   Cox  v.  Grady,  132  Ga.  86S,  64 
S.  E.  262. 
Judgment  affirmed. 

WADE,  0.  J.,  and  I/UEfiJ,  J.,  concor. 


(U  Qa.  App.  (07) 
CHISLON  V.  STATE.     (No.,  8374.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  23, 1917.) 

(Svllaiu*  hi  IJie  Court.) 

1.  OanciNAi.  Ixiw  iS=»814(lC)— TbiaIt-Chabok 
UPON  Confession— Evidence. 

Where  on  the  trial  of  a  criminal  case  the 
evidence  faila  to  show  a  confession  of  guilt  by 
the  accused,  it  is  error  to  charge  on  the  law 
of  confessions. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  f  1979.] 

2.  Other  ASSIGNMENTS  of  Ebbob. 

The  assignments  of  error  on  other  instruc- 
tions of  the  court  are,  so  far  as  insisted  upon 
in  the  brief  of  counsel,  without  merit. 

(Additional  Syllabut  by  Editoriai  Stag.) 
8.  Crimirai,  Law  <S=3616—Evidbnob— "Con- 
fession OF  Guilt." 
Where  defendant,  after  his  arrest  on  a 
charge  of  larceny  from  the  person,  asked  the 
prosecutor  not  to  prosecute  him,  and  said  to 
him :  "If  I  will  pay  you  your  money  back  will 
you  prosecute  me?"  there  was  no  "confession 
of  guilt,"  which  is  an  acknowledgment  in  ex- 
press terms  by  a  party  in  a  criminal  case  of  the 
crime  charged  or  of  facts  which  of  themselves 
constitute  the  crime  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  §§  1139-1145. 

Tor  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Confession.] 
4.  Criminal  Law  <s=>S26— Trial  —  Instruc- 
tion—Circumstantial  Evidence. 
Where  the  case  did  not  depend  entirely  up- 
on circumstantial  evidence,  it  was  not  error 
to  fail  to  charge  the  rule  thereon  contained  in 
Pen.  Code  1910,  {  1010,  in  the  absence  of  a 
timely  written  request  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  200a] 

Error  from  City  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Ed  Chlslon  was  convicted  of  larceny  from 
the  person,  his  motion  for  new  trial  was  over- 
ruled, and  he  brings  error.    Reversed. 

W.  A.  Dampler,  of  Dublin,  for  plaintiff  In 
error.  S.  P.  New,  Sol.  of  Dublin,  for  the 
State. 

GEORGE,  J.  [1]  1.  The  plaintiff  in  error 
was  tried  on  an  accusation  in  the  city  court 
of  Dublin,  charging  him  with  the  offense  of 
larceny  from  the  person.  A  verdict  of  guil- 
ty was  returned,  and  his  motion  for  new 
trial  was  overruled.  During  the  trial  the 
Judge  gave  in  charge  to  the  Jury  the  sections 
of  the  Penal  Code  relating  to  confessions  of 
guilt;  and  this  is  assigned  as  error  on  the 
ground  that  it  was  not  authorized  by  any 
evidence  in  the  case.  The  exception  Is  well 
taken,  and,  on  the  authority  of  Thomas  v. 
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State,  143  6a.  288  (3),  84  S.  E.  587,  Dumas 
V.  State,  63  Ga.  601  (S),  and  Knigbt  t.  State, 
114  Oa.  48,  51,  3d  S.  E.  928,  88  Am.  St.  Rep. 
17,  tbe  judgment  refusing  a  new  trial  most 
te  reversed  on  that  account 

[S]  The  court  probably  treated  as  a  con- 
fession of  guilt  the  statement  to  the  prose- 
cutor, made  by  the  accused  at  the  time  of  his 
arrest  After  his  arrest,  he  engaged  In  con- 
versation with  the  prosecutor,  and  asked  the 
prosecutor  not  to  prosecute  him.  During  the 
conversation  he  directed  this  Inquiry  to  the 
prosecutor:  "If  I  will  pay  you  your  money 
back,  will  you  prosecute  me?"  In  Thomas  v. 
State,  supra,  It  is  said: 

"A  confession  of  guilt  Is  an  acknowledgment 
in  express  terms,  by  a  party  in  a  criminal  case, 
of  tlie  crime  cliarged,  or  of  facts  which  of  them- 
selves constitute  the  crime  charged." 

In  that  case  the  defendant,  who  was  tried 
and  convicted  of  the  offense  of  murder,  said, 
while  in  Jail  awaiting  trial,  that  they  had 
put  her  and  her  brother,  Jos^h  Jackson,  and 
Bolzy  Watklns,  In  Jail,  but  they  had  turned 
her  brother  loose,  and  It  looked  like  they 
ougbt  to  turn  her  loose,  that  "he  knows  as 
much  about  It  as  us  do;  be  is  Into  It  as 
much  as  us,  and  looks  like  they  ought  to 
turn  me  loose."  Moreover,  the  codefendant, 
Bolzy  Watldns,  made  in  the  presence  of  the 
defendant  a  direct  confession,  detailing  the 
part  taken  in  the  commission  of  the  homi- 
cide by  himself,  the  brother  of  the  defendant 
and  by  the  defendant  herself.  She  did  not 
contradict  any  statement  made  by  the  code- 
fendant In  her  presence,  directly  Implicating 
her  In  the  commission  of  the  offense.  The 
•Supreme  Court  there  ruled  that  no  confes- 
sion of  guilt  by  the  accused  had  been  shown 
by  the  evidence,  and  that  It  was  error  to 
charge  on  the  law  of  confessions.  It  Is  use- 
less to  multiply  authority.  The  proposition 
made  by  the  accused  to  pay  the  prosecutor 
the  amount  of  money  alleged  to  hare  been 
taken  from  his  person  on  condition  that  the 
case  against  him  be  dismissed  Is  in  no  view 
an  acknowledgment  in  express  terms  of  the 
crime  charged,  or  of  facts  which  of  them- 
selves constitute  the  crime  charged.  At 
most,  this  statement  Is  an  incriminating  ad- 
mission, to  be  considered  along  with  the  oth- 
er circumstances  In  the  case. 

[2]  2.  The  remaining  assignments  of  error 
upon  the  charge  of  the  court  are  without 
merit 

[4]  The  case  does  not  depend  entirely  up- 
on circumstantial  evidence,  and  it  was  there- 
fore not  error  to  fall  to  Charge  the  rule  con- 
tained in  Section  1010  of  the  Penal  Code  of 
1910,  In  the  absence  of  a  timely  written  re- 
quest so  to  do.  If  upon  another  trial  of  this 
case  the  accused  desires  a  charge  upon  the 
law  of  circumstantial  evidence,  the  court 
should  comply  with  a  proper  and  timely  re- 
quest by  giving  the  law  as  embraced  In  that 
code  section.  Much  of  the  evidence  In  the 
case  Is  purely  circumstantial,  and  for  this 


reason  the  court  should  not  decline,  upcm  re- 
quest made,  to  give  In  charge  the  law  em- 
braced In  that  section.  Inasmuch  as  the  case 
is  to  be  retried,  we  do  not  discuss  the  evi- 
dence. 
Judgment  reversed. 

WADE,  0.  J„  and  LUKE,  J^  ooncnr. 

(It  Qa.  App.  lO) 

SOUTHERN  RT.  CO.  v,  WILUAMS. 

(No.  7904.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

March  15,  1917.) 

(ByUdbu*  by  the  Court.) 

1.  Cabriebs  <S=»347(11)  —  Auohtino  rBOU 
Train— CoNTBiBDTOBT  NEOuasNOB— Nbou- 
GENCK— Question  fob  Jobt. 

It  is  not  as  a  matter  of  law,  negligence  to 
alight  from  a  moving  train  at  or  near  a  sta- 
tion at  which  it  is  the  duty  of  the  railroad  com- 
pany to  bring  the  train  to  a  stop,  unless  it  ap- 
pears that  the  danger  attending  the  attempt  to 
alight  is  so  great  as  to  be  obvious  to  any  person 
of  common  prudence  and  ordinary  intuligence. 
The  facts  alleged  in  the  petition  in  tliis  case 
do  not  take  it  out  of  the  general  rule  that  neg- 
ligence is  a  question  for  the  jurv.  Accordingly, 
the  court  did  not  err  in  overruling  the  demur- 
rer to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  136S,  1366,  1391-1393,  1402.] 

2.  Cabbixbs  €=3318(1)— Pebsonax.  Injuby — 
Evidence— Pboximate  Cause. 

While  the  plaintiff  may  not  have  been  negli- 
gent as  a  matter  of  law  in  attempting  to  alight 
from  a  moving  train,  yet  under  the  evidence, 
the  negligence  of  the  defendant  was  not  the 
proximate  cause  of  his  injury,  and  its  motion 
lor  a  new  trial  should  have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  1307,  1308.] 

Error  from  City  Court  of  Baxley;  A.  V. 
Sellers,  Judge. 

Action  by  J.  M.  WUllams  against  the 
Southern  Railway  Company.  Judgment  tor 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  plaintiff  was  a  passenger  on  the  de~ 
fondant's  train  from  Brunswick  to  Baxley. 
There  was  a  large  crowd  to  get  off  the  train 
at  Baxley.  He  was  riding  at  the  rear  end  of 
the  coach.  When  the  train  stopped  at  Bax- 
ley the  passengers  for  that  station  were  In 
front  of  him,  except  his  cwnpanlon.  Hem- 
don.  It  was  necessary  for  them  to  alight 
from  the  front  end  of  the  car.  When  abont 
a  third  of  the  distance  from  the  rear  end  of 
the  coach  an  employ^  of  the  raUway  com- 
pany, whom  the  plaintiff  took  to  be  a  flag- 
man, stopped  blm  and  his  companion  and 
asked  If  a  certain  passenger  who  then  ap- 
peared to  be  asleep  did  not  "belong  to  get 
off"  at  Baxley,  to  which  the  plaintiff  replied 
In  the  aflSrmatlve,  and  the  employ^  requested 
him  and  his  companion  to  assist  In  waking 
the  passenger.  This  they  did,  and  while  they 
were  still  engaged  in  their  efforts  to  arouse 
the  sleeping  passenger,  the  train  moved  off. 
The  plaintiff  said  to  his  companion,  "It  we 


«=9For  othar  mms  sea  same  topic  and  KXT-NUUBBa  In  all  Kar-Numbered  Digesta  and  Indaxaa 

Digitized  by  VjUU VIC 


ea.) 


SOUTHERN  BT.  C».  y.  WILLIAMS 


895 


Are  going  to  get  off  here  we  bad  better  do 
It,"  and  started  at  a  rapid  rate  to  the  front 
end  of  the  car,  and  went  to  the  steps  for 
Ihe  purpose  of  getting  off.  His  companion 
got  off  first,  but  they  attempted  to  alight 
from  the  train  at  practically  the  same  time. 
Before  attempting  to  alight  from  the  train 
the  plaintiff  was  able  to  observe.  In  the  fair- 
ly adequate  Ught  of  the  night,  that  the 
ground  at  the  point  where  he  attempted  to 
alight  appeared  smooth  and  clear  of  obstruc- 
tions, and  he  thought  that  he  could  get  off 
safely.  The  train  had  not  moved  far  from 
the  point  where  it  had  stopped,  and  there 
was  nothing  to  indicate  that  he  could  not 
safely  alight  While  he  was  in  the  act  of 
stepping  from  the  train,  the  rapidity  of  Its 
movement,  its  speed  being  increased,  or  a 
sudden  jerk  of  the  engine  pulling  it  away 
from  the  station  caused  him  to  fall  violently 
to  the  ground.  The  character  and  extent  of 
bis  injuries  need  not  be  here  stated,  because 
It  Is  conceded  by  the  defendant  that: 

"If  the  plaintifE  was  entitled  to  recover  at  all 
he  was  entitled  to  recover  the  amount  of  the 
verdict  rendered." 

The  specific  negligence  alleged  in  the  pe- 
tition is:  (1)  That  the  defendant's  agents 
and  officers  had  full  knowledge  that  the 
plaintiff  was  upon  the  train  and  expected  to 
alight  at  Baxley,  his  proper  place  of  destina- 
tion, and  did  not  stop  the  train  long  enough 
to  enable  him  to  alight  safely;  (2)  that  the 
defendant's  agents  caused  the  train  to. move 
forward  and  gain  a  rapid  speed  while  he 
was  in  the  act  of  alighting  from  it;  and 
(3)  that  they  caused  the  train  to  be  Jerked 
forward  while  he  was  in  the  act  of  alighting 
from  it,  80  that  he  was  thrown  violently 
against  the  ground  and  injured.  The  de- 
fendant filed  a  general  demurrer  to  the  peti- 
tion, which  was  overruled,  and,  after  the 
verdict  in  favor  of  the  plaintiff,  made  a  mo- 
tion for  new  trial  upon  the  general  grounds 
only.  The  defendant  railway  company  al- 
leges error  in  the  overruling  of  its  demurrer 
to  the  petition  and  in  the  refusal  of  the 
trial  court  to  grant  its  motion  for  a  new 
trial. 

The  testimony  of  the  plaintiff,  who  alone 
appeared  as  a  witness  upon  the  trial,  in  so 
far  as  material  on  the  question  for  decision 
here,  will  be  found  in  the  opinion. 

J.  B.  Moore  and  W.  W.  Bennett,  both  of 
Baxley,  and  Bennet,  Twltty  &  Reese,  of 
Bmnswick,  for  plaintiff  in  error.  Padgett  & 
Watson,  of  Baxley,  for  defendant  In  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  Relatively  to  the  question  for  deci- 
sion here,  the  true  doctrine  is  enunciated  in 
3  Thomp.  Neg.  p.  344,  as  follows: 

"It  may  be  affirmed,  on  the  one  hand,  that 
yvhen  a  train  stops  at  a  station  to  which  the 
company  contracts  to  carry  a  passenger,  the 
rompnny  is  Uable  if  reasonnble  time  to  leave  is 
not  afforded  and  the  passenger  is  injured  in  an 
attempt  to  leave  after  it  has  started  and  while 
in  motion,  if  be  does  not,  in  getting  off,  incur  a 


danger  obvious  to  the  mind  of  a  reasonable 
man ;  and  on  the  other  hand  that,  although  the 
company  has  failed  in  its  duty  of  stopping  the 
train  at  the  station  for  a  reasonable  time  to 
allow  the  passenger  to  alight,  yet  if  he  attempts 
to  do  so  after  the  train  has  acquired  such  a 
rapid  motion  as  to  make  it  obvious  to  a  man 
acting  reasonably  under  the  same  circumstances, 
that  an  attempt  to  alight  would  be  attended 
with  danger,  he  cannot  make  the  negligence  of 
the  company  a  ground  for  recovering  damages 
from  it  in  case  he  is  hurt,  but  his  hurt  will  be 
imputed  to  his  own  negligence  as  the  proximate 
cause  of  it" 

To  the  same  effect  Is  3  Hutchinson  on  Car- 
riers (3d  Ed.)  {  1179  et  seq.  The  doctrine 
stated  by  these  text-writers  has  been  approv- 
ed by  the  Supreme  Court  of  this  state  In  Tur- 
ley  V.  Railway  (3o.,  127  Ga.  594,  56  S.  B.  748, 
8  L.  R.  A.  (N.  S.)  695,  and  in  L.  &  N.  R.  R. 
Co.  V.  Edmondson,  128  6a.  478,  480,  481,  57  S. 
E.  877.  In  the  case  of  Bailey  v.  Ga.  &  Flori- 
da Ry.  Co.,  144  Ga.  139,  86  S.  E.  326,  and  in 
many  earlier  cases  decided  by  the  Supreme 
Court  of  Georgia,  the  rule  is  applied.  In  the 
Turley  Case,  supra,  Justice  Beck,  speaking 
fbr  the  court,  refers  to  the  decision  in  the 
case  of  Simmons  v.  Seaboard  Air-Line  Rail- 
way, 120  Ga.  225,  47  S.  E.  670,  1  Ann.  Cas. 
777,  and  says  "if  that  decision  conflicts  with 
rulings  made  in  this  case,  it  must  yield  to 
older  decisions,  by  whose  rulings  we  are  con- 
trolled," and  refers  to  the  case  of  Saber  v. 
G.,  C.  &  N.  Ry.  Co.,  96  Ga.  42,  23  S.  B.  387. 

The  opinion  in  the  Simmons  Case,  supra, 
written  by  Mr.  Justice  Lamar,  recognizes 
that  "it  Is  ordinarily  a  question  for  the  Jury 
to  determine  whether  it  is  negligence,  barring 
a  recovery,  for  a  passenger  to  step  from  a 
moving  train."  He  points  out  that  such  con- 
duct has  in  several  instances  been  held  "not 
to  prevent  a  recovery  where  the  passenger 
was  injured  as  the  result  of  a  sudden  or  neg- 
ligent Jerk  given  the  train  while  he  was  In 
the  act  of  alighting,"  and  he  cites  the  cases 
of  Atlanta  Railway  Co.  v.  RandaU,  117  Ga. 
165,  43  S.  E.  412;  Central  Railroad  v.  White- 
head, 74  Ga.  453 ;  Walters  v.  Colling  Park  R. 
Co.,  95  Ga.  519,  20  S.  E.  497;  Poole  v.  Georgia 
R.  Co.,  89  Ga.  320.  15  S.  B.  321 ;  Central  B. 
Co.  V.  McKlnney,  118  Ga.  537,  46  S.  E.  430; 
Suber  v.  Georgia,  C.  &  N.  R.  Co.,  96  Ga.  43, 
23  S.  a  387;  Augusta  South.  Ry.  CTo.  v.  Sni- 
der, 118  Ga.  146,  44  S.  E.  1()06.  He  says, 
however,  that: 

"In  all  these  cases  •  *  *  the  mere  fact 
that  the  passenger  may  not  have  been  guilty  of 
negligence  was  not  the  basis  of  his  right  to  re- 
cover. Even  if  he  was  free  from  fault  in 
stepping  from  the  moving  train,  that  did  not 
make  the  company  hable.  It  had  also  to  ap- 
pear that  the  carrier  was  guilty  of  negligence, 
and  that  negligence  must  have  been  shown  to  be 
the  cause — the  proximate  cause — of  the  ininry. 
Hardwick  v.  Georgia  R.  Co.,  85  Ga.  509  [11  S. 
E.  832].  Here  the  company  was  bound  to  an- 
nounce the  station.  Its  failure  so  to  do  might 
have  given  rise  to  a  cause  of  action  In  favor 
of  the  plaintiff  for  the  loss  of  time,  inconven- 
ience, labor  of  traveling  back,  expenses,  and  all 
proximate  damages  consequent  on  his  being  car- 
ried past  his  destination.  Watson  v.  Ga.  Pacific 
Railway  Co.,  81  Ga.  476  [7  S.  B.  854].  If  the 
petition  ia  construed  most  favorably  for  the. 
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pleader,  and  to  mean,  not  that  the  plaintiff 
saw  the  conductor,  but  that  the  conductor  saw 
the  passenger  attempting  to  alight  from  the 
moving  train,  it  was  an  act  of  negligence  -to 
signal  the  engineer  forward.  The  conductor 
bad  no  right  to  add  to  the  danger,  or  to  increase 
the  peril  of  one  leaving  a  train  under  the  cir- 
cumstances alleged  in  the  petition.  And  if  the 
plaintiff  had  been  injured  as  a  result  of  a 
jerk  so  caused,  and  the  plaintiff  then  or  there- 
after had  no  opportunity  to  avoid  the  conse- 
quences of  the  alleged  negligent  signaling,  the 
company  would  have  been  liable,  in  view  <h  the 
other  facts  stated." 

The  conclusion  reached  by  the  learned 
Justice  Is  that  "the  petltioo  claims  no  dam- 
age and  sets  out  no  ca.use  of  action  by  rea- 
son of  the  failure  to  annoiuice  the  station, 
nor  on  account  of  the  signal  to  go  forward," 
but  that  when  the  plaintiff  was  attempting  to 
get  off  the  moving  train,  a  "Jerk,  not  alleged 
to  be  negligent,  and  to  be  expected  as  usual, 
precipitated  hira  upon  the  ground  to  his 
injury."  It  was  there  ruled  that  the  proxi- 
mate cause  of  the  plantiff's  injury  was  not 
the  negligence  of  the  railroad  company  in 
failing  to  stop  at  the  proper  destination  of 
the  plaintiff,  and  that  since  the  petition  did 
not  allege  any  act  of  negligence  on  the  part 
of  the  railroad  company  In  the  operation  of 
Its  train,  the  plaintiff's  Injury  resulted  from 
his  own  negligence. 

While  the  reasoning  in  the  Simmons  Case, 
supra,  has  been  criticized  by  the  Supreme 
Court,  it  Is  proper  to  observe  that  in  no  case 
decided  by  that  court,  so  far  as  we  know, 
except  In  the  case  of  Bailey  v.  Qa.  Ry.  Co., 
144  Ga.  139,  86  8.  E.  326,  has  a  recovery  been 
allowed  a  passenger  on  substantially  the 
same  facts,  except  where  some  act  of  negli- 
gence In  the  operation  of  the  train  was 
shown,  which  the  Jury  were  authorized  to 
find  to  be  the  proximate  cause  of  the  Injury. 

[1]  The  general  doctrine  that  It  is  not,  as 
a  matter  of  law,  negligence  to  attempt  to 
alight  from  a  moving  train  at  or  near  a  sta- 
tion at  which  it  is  the  duty  of  the  railroad 
company  to  bring  its  train  to  a  stop,  unless 
It  appears  thot  the  danger  attending  the 
attempt  to  alight  is  so  great  as  to  be  obvious 
to  any  person  of  common  prudence  and  ordi- 
nary intelligence,  is  establLshed  beyond  ques- 
tion, both  1^  the  decide<l  cases  in  tills  state 
and  upon  general  authority. 

[2]  Something  more  Is  necessary  in  order 
to  fix  liability  on  the  railroad  company. 
The  passenger  may  not  be  negligent  in  at- 
tempting to  step  from  a  moving  train,  where 
the  railroad  company  has  violated  its  duty 
to  stop  its  train  at  the  proper  destination 
of  the  passenger,  or  where  the  train  has  not 
stopped  a  sufficient  length  of  time  to  enable 
the  passenger  to  alight.  Excusing  him  from 
any  imputation  of  negligence,  he  must  allege 
some  act  of  negligence  in  the  operation  of  the 
train  at  the  time  of  the  infliction  of  the  in- 
Jury,  which  produced,  as  the  prime  or  proxi- 
mate cause,  his  injury.  The  act  of  negli- 
gence committed  by  the  railroad  conqjany  in 
failing  to  stop  its  train  a  sufficient  length 


of  time  to  enable  the  passenger  to  allgbt  Is 
not,  without  more,  the  proximate  cause  of 
a  physical  Injury  to  the  passenger  in  fcttempt- 
Ing  to  step  from  the  moving  train.  The  Sim- 
mons Case  was  followed  in  Oa.,  O.  A  N.  Ry. 
Co.  V.  Hutchins,  121  Ga.  317,  48  S.  E.  889, 
and  in  Hill,  Adm'x,  v.  Lw  &  N.  Ry.  Co.,  124  Ga. 
243,  52  S.  E.  651,  8  li.  R.  A.  (N.  S.)  432.  Tho 
case  of  Bailey  v.  Ga.  &  Fla.  Railway,  144  Ga. 
139,  86  S.  B.  326,  supra,  apparently  goes  fur- 
ther than  any  previous  case  decided  by  the 
Supreme  Court  of  this  state.  In  that  case 
It  was  held  to  be  error  to  grant  a  nonsuit 
where  the  evidence  disclosed  that,  at  the 
time  the  passenger  undertook  to  alight  from 
the  moving  train,  It  was  "moving  along  slow- 
ly," and  was  not  going  fast  enough  to  be  ol)- 
vlously  dangerous,  although  no  act  of  negli- 
gence In  the  operation  of  the  train  at  the 
time  of  the  Infliction  of  the  Injury  upon  the 
plaintiff  was  alleged  In  the  petition  or  shown 
by  the  evidence.  Chief  Justice  Fish  con- 
curred specially  in  this  ruling,  upon  the 
ground  that,  while  the  railway  company 
had  demurred  to  the  petition  and  had  filed 
exceptions  pendente  lite  to  the  overruling 
of  Its  demurrer.  It  bad  failed  to  file  a  cross- 
bill of  exceptions,  and  that  the  Judgment 
overruling  the  demurrer  must  be  treated  by 
the  Supreme  Court  as  a  final  adjudication 
that  the  petition  set  forth  a  cause  of  action, 
and,  inasmuch  as  the  allegations  of  the  peti- 
tion were  supported  by  the  evidence,  the 
grant  of  a  nonsuit  was  error.  The  Chief 
Justice  said  that  "the  petition  did  not  set 
forth  a  cause  of  action,  and  the  court 
should  not  have  overruled  the  general  demur- 
rer," and  he  based  his  conclusion  upon  pre- 
vious decisions  of  the  Supreme  Court  In  a 
number  of  cases,  including  the  Simmons 
Case,  supra. 

The  Court  of  Appeals  has  apparently  fol- 
lo^ved  the  general  doctrine  announced  in  the 
Suber  Case,  supra.  See  especially  Pierce  v. 
Ga.  Railroad  &  Banking  Co.,  9  Ga.  App.  666, 
72  S.  E.  66 ;  Southern  Ry.  Co.  v.  Parham,  10 
Ga.  App.  531,  73  S.  E.  763  (1);  Evans  v. 
Southern  Ry.  Co.,  12  Ga.  App.  319,  77  S.  B. 
197.  It  1b  to  be  especloUy  noted,  however, 
that  in  each  of  these  cases,  as  well  as  in  the 
Suber  Case,  it  appeared  that  there  was  some 
negligent  act,  or  negligent  omission  to  act, 
by  the  railroad  company  in  the  operation  of 
the  train,  after  the  company  bad  failed  in 
its  duty  to  stop  the  train  at  the  proper  desti- 
nation of  the  passenger,  or  had  failed  to  stop 
the  train  at  such  destination  for  a  sufficient 
length  of  time  to  enable  the  passenger  to 
alight.  In  the  Evans  Case,  supra,  it  is  In- 
structive to  note  that  Judge  RusseU  usca 
this  significant  language  (12  Ga.  App.  325, 
77  S.  E.  109): 

"According  to  the  allegations  of  the  petition 
the  plaintiff  thought  he  could  alight  in  snfetv, 
and  no  reason  appears  why,  ordinarily,  be  could 
not  have  done  so.  Under  the  circumstances 
as  related  by  him,  however,  the  train  began  to 
increase  its  speed  just  as  he  stepped  from  the 
bottom  step  of  the  car.    This  may  be  found  by 
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tbe  JU17  to  be  the  main  contributiiig  cauae  oC 
his  injury,  the  prime  negligence  which,  in  con- 
nection with  the  negligence  of  the  company  in 
not  stopping  the  train  although  it  knew  that 
the  station  was  his  destination,  cansed  the  in- 
jury of  which  he  complains." 

A  clear  and  condse  statement  of  the  doc- 
trine of  liability  in  cases  of  this  character  is 
found  In  the  decision  of  this  court  in  Gosnell 
V.  Central  of  Ga.  By.  Co.,  17  Ga.  App.  6T,  86 
S.  Ei.  90  0i),  where  it  was  said: 

"In  case  of  a  jerk  or  sadden  start  by  which 
one  alighting^  from  a  train  is  thrown  to  the 
groupd,  it  will  be  presumed  that  there  was  a 
negligent  act  in  the  operation  of  the  train ;  and 
where  one  alights  from  a  moving  train  by  the 
order  of  the  conductor,  the  consequences  charge- 
able to  the  condnct  of  the  conductor  will  be  im- 
puted to  the  company  itself.  In  this  case  there 
was  no  negligent  act  in  the  operation  of  the 
train,  and  there  was  no  negligent  order  on  the 
part  of  the  conductor  to  the  plaintiff,  which 
caused  the  plaintiff  to  fall  or  induced  him  to 
assume  the  obvious  rislc  of  alighting  from  a 
moving  train,  but  he  voluntarily  undertook  the 
risk  himself. 

Our  conclusion  of  the  matter  is  this:  Al- 
though a  passenger  may  not  hare  been  neg- 
ligent. In  attempting  to  step  from  a  moving 
train,  yet  before  there  can  be  liability  on  the 
part  of  the  carrier  there  must  be  negligence 
on  Its  part,  and  audi  negligence  must  be  the 
proximate  cause  of  the  Injury.  In  the  ab- 
sence of  negligence  on  the  part  of  the  carrier 
in  the  operation  of  the  train,  or  on  the  part 
of  its  servants  in  control  thereof  In  directing, 
requesting,  or  permitting  the  passenger  to 
attempt  to  alight  from  the  train  while  in  mo- 
tion, its  antecedent  negligence  in  merely  fall- 
ing to  stop  Its  train,  or  In  merely  failing  to 
stop  the  train  long  enough  for  the  passenger 
to  alight,  cannot  rightly  be  regarded  as  the 
proximate  cause  of  an  Injury  such  as  was  re- 
ceived under  the  circumstances  appearing  In 
this  case.  The  real  underlying  reason  upon 
whldi  the  decision  In  the  Simmons  Case,  su- 
pra, Is  based  Is  that,  while  a  Jerk  was  alleg- 
ed, it  was  not  alleged  to  be  a  negligent  jerk, 
or  a  sudden  jerk,  but  was  only  what  was  to 
be  expected.  The  conclu.slon  reached  in  that 
case,  on  the  fbcts  there  stated,  may  be  erro- 
neous, and  in  our  opinion  Is  erroneous  under 
Gosnell  v.  Cent.  R.  Co.,  supra ;  but  the  rea- 
soning employed  by  Justice  Lamar  seems  to 
us  to  be  essentially  sound. 

The  petition  In  the  case  at  bar,  as  amend- 
ed, set  forth  a  cause  of  action.  No  witness 
was  called  except  the  plaintiff,  and  upon  his 
testimony  the  case  rested.  He  said  that  be- 
fore attempting  to  get  off  the  train  that  he 
observed  the  situation  as  best  he  could.  It 
was  tolerably  light  The  lay  of  the  land 
looked  all  right  to  him.  It  looked  smooth 
enough.  There  were  no  obstructions.  It 
looked  like  he  could  get  off  In  safety.  In  his 
exact  language: 
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"The  reason  I  fell  was  because  the  train 
was— that  is,  I  think  was  the  reason.  I  know 
it  was — the  train  was  moving  too  fast  for  me  to 
get  off  safely.  It  was  moving  faster  than  I 
thought  it  was.  I  don't  know  the  distance  the 
train  had  moved.  It  hadn't  moved  very  far.  I 
made  no  observation  to  ascertain  how  fast  it  was 
moving,  nothing  special,  no  more  than  it  hadn't 
been  started  but  a  very  short  time,  and  from 
diat  time  I  didn't  think  was  one  of  the  reasons, 
and  then  I  saw— I  thought  I  saw— I  could  get  off 
safely." 

He  admitted  that  his  companion,  who  pre- 
ceded him  from  the  train,  partially  fell  In 
stepping  from  the  train  catching  himself  on 
one  hand.  The  plaintiff,  however,  was  In 
the  act  of  stepping  from  the  train  and  was 
too  far  gone  to  recover  himself,  at  the  time 
he  observed  bis  companion  In  the  act  of  fall- 
ing. He  did  not  testify  that  the  train  sud- 
denly Increased  its  speed,  or  that  there  was 
any  perceptible  Increase  in  Its  speed,  nor 
does  be  testify  that  a  jerk,  jolt,  or  jar  of  the 
train  occurred  at  the  time  when  he  under- 
took to  step  from  the  coach.  On  the  con- 
trary, his  testimony  shows  that  the  train 
moved  off  In  the  usual  and  ordinary  manner, 
and  completely  rebuts  the  presumption 
against  the  railroad  company.  Construing 
the  plaintiff's  testimony  most  strongly 
against  him,  it  Is  evident  that  the  proximate 
cause  of  his  Injury  was  his  negligence  In  mis- 
calculating the  speed  of  the  train,  or  that 
the  injury  was  the  result  of  a  mere  accident. 
It  Is  true  that  the  railroad  company  was 
negligent,  but  its  negligence  consisted  mere- 
ly In  falling  to  stop  its  train  a  sufficient 
length  of  time  to  enable  the  plaintiff  to 
alight,  and  this  negligence,  known  to  the 
plaintiff,  was  not  the  proximate '  cause  of 
his  Injury.  It  cannot  be  held  in  this  case 
that  as  Implied  Invitation  was  given  to  the 
plaintiff  by  the  unnamed  employs  of  the 
railroad  company  to  attempt  to  alight  from 
the  train  while  In  motion.  So  far  as  the 
evidence  discloses,  this  employ6_was  nothing 
more  than  a  brakeman  or  a  flagman,  and  it 
does  not  appear  that  he  had  or  exercised  any 
control  whatever  over  the  movement  or  man- 
agement of  the  train.  The  plaintiff  himself 
does  not  Intimate  that  he  was  induced  even 
remotely  by  the  silence  of  this  employ^ 
to  attempt  to  leave  the  train  whUe  in  mo- 
tion. The  evidence  failed  to  sustain  the  vi- 
tal allegation  in  the  declaration,  to  wit,  that 
at  the  time  the  plaintiff  undertook  to  alight 
from  the  moving  train,  the  company  negli- 
gently Increased  the  speed  of  the  train,  or 
negligently  caused  the  train  to  be  suddenly 
jerked,  jolted,  or  jarred.  The  court,  there- 
fore, erred  in  overruling  the  defendant's  mo- 
tion for  a  new  trial. 

Judgment  reversed. 

WADB,  0.  J.,  and  LUKE,  J.,  concur. 


Digitized  by 


Google 


898 


01  SOUTHEASTERN  BEFOBTER 


(Ga. 


(18  Qa-  App.  ESI) 

RUSH  ▼.  SOUTHERN  RY.  CO.     (No.  7659.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.) 

(BvUaiua  (y  the  Court.) 

1.  Mastbb  and  Sebvant  <8=»268(19)— Peti- 
tion—Deutjbreb. 

The  petition  did  not  set  forth  a  cause  of 
action,  and  was  properly  stricken  on  general 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  834.] 

fAdditional  Syllabut  hy  Editorial  Staff.) 

2.  Evidence  i8=»80(2)  —  Pbesumptions— Law 
OF  Otreb  States. 

Where  the  petition  alleged  that  plaintifE's 
injury  occurred  m  South  Carolina,  and  no  stat- 
ute of  that  state  -was  pleaded,  the  legal  pre- 
sumption is  that  the  common  law  as  to  master 
and  servant  prevails  there,  and  the  rights  of  the 
parties  must  be  determined  thereby. 

[Ed.    Note. — For   other   cases,   see    Evidence, 
Cent.  Dig.  §  101.] 

3.  Masteb  and  Sebvant  ^=>265(14)— Injuby 
TO  Sebvani^Bubden  op  Pboof—Contbibu- 
tobt  Neguqence. 

In  railroad  servant's  action  for  injury,  gov- 
erned by  the  common  law,  the  burden  was  on 
him  to  show  himself  free  from  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  893,  908.] 

4.  Masteb  and  Sebvant  «=»227(1)— Injtbt 
TO  Sebvant— Contbibtjtobt  Nboijoence. 

Under  the  rules  of  the  common  law,  contrib- 
utory negligence  would  defeat  a  servant's  ac- 
tion for  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  668.] 

5.  Mastkb  and  Sebvant  «=>265(2)— Bubden 

OF    PBOOF— NEaLIOENCE. 

Under  the  common  law,  the  burden  was  on 
the  servant  to  show  that  the  master  was  negli- 
gent 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §i  878,  895,  896.] 

6.  Masteb  and  Sebvant  ^=>159  —  Cohuon 
Law— Fellow  Sebvant. 

Under  the  common  law,  if  the  negligence 
causing  injury  to  a  servant  was  that  of  a  fdlow- 
servant,  there  could  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  318-325.] 

7.  Masteb  and  Sebvant  <S=3203(1)— Asanicp- 
TioN  or  Risk— Recoveby. 

Under  the  common  law,  if  injury  to  a  serv- 
ant resulted  from  one  of  the  ordinary  and  usual 
risks  of  his  employment  there  could  be  no  re- 
covery. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  538-540,  542.  543.] 

^.  Masteb  and  Sebvant  <S=s236(7)— Injitby 
TO  Servant— Contbibutoby  Negligence. 
Where  a  railroad  carpenter  was  ordered  to 
go  into  a  box  car  on  a  cloudy  day,  that  condi- 
tion would  require  of  him  some  additional  pre- 
cautions, in  the  exercise  of  ordinary  care,  be- 
fore attempting  to  carry  a  heavy  sack  of  cement 
out  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  730.J 

9.  Masteb  and  Sebvant  <S=3217(3)— Ihjtjbt 
TO  Sebvant^Assumption  OF  Risk. 
A  railroad  carpenter,  required  by  his  fore- 
man to  go  into  a  box  car  on  cloudy  day  to  bring 
out  a  sack  of  cement,  assumed  the  risk  of  trip- 
ping over  a  pair  of  scales,  not  improperly  on 


the  floor  of  the  car ;  his  means  of  knowing  the 
condition  being  equal  to  that  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  576.] 
10.  Masteb  and  Sebvant  «=9l89(l)— Injubt 
to  Sebvant— Negligence  or  Fellow  Sebv- 
ant. 
Where  a  railroad  carpenter  was  directed  by 
his  foreman  to  go  into  box  car  on  cloudy  day_  to 
bring  out  a  sack  of  cement  without  warning 
him  of  scales  on  floor  of  car  over  wbidi  be 
tripped,  the  foreman,  engaged  with  plaintiff  in 
a  common  du^  owing  to  the  master,  was  a  fel- 
low servant  for  whose  negligence  there  was  no 
recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  427-430.] 

Error  from  City  Court  of  Richmond  Coun- 
ty;   J.  C.  C.  Black,  Jr.,  Judge. 

Action  by  James  Rush  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Af- 
firmed. 

Henry  C.  Roney,  of  Augusta,  for  plaintiff 
In  error.  Camming  &  Harper  and  Bryan 
Camming,  all  of  Augusta,  for  defendant  In 
error. 

GEORGE,  J.  [1]  The  plaintiff  alleged  that 
be  was  an  employ^  working  for  the  defend- 
ant railway  company  in  the  state  of  South 
Carolina  at  the  time  of  his  injury.  There  Is 
no  allegation  to  the  effect  that  be  was  en- 
gaged in  interstate  commerce,  nor  do  the 
facts  in  the  petition  bring  the  case  within 
the  application  of  the  federal  Employers' 
UablUty  Act  (Act  C!ong.  AprU  22.  1908.  c. 
149,  35  Stat  65  [U.  S.  Comp.  St  1913,  Si 
S657-£665]).  His  general  employment  was 
that  of  a  carpenter,  but  he  was  required 
also  to  do  other  work  at  the  direction  of  his 
foreman,  and  bis  foreman  directed  bim  to  go 
into  a  box  car  and  bring  from  the  car  a  bag 
of  cement  to  be  used  in  the  general  work  in 
which  the  plaintiff  was  engaged.  The  plain- 
tiff bad  not  been  in  this  box  car  on  the  day 
of  his  Injury,  but  there  Is  no  allegation  tbat 
there  was  anything  unusual  or  peculiar  about 
the  car.  He  entered  the  car  by  tbe  middle 
door,  and,  because  it  was  a  cloudy  day,  the 
car  inside  was  very  dark ;  he  saw  the  cement 
bags  piled  in  the  far  end  of  the  car  but  could 
see  no  more;  he  went  to  the  cement  And 
picked  up  a  beg,  and,  as  he  turned  to  come 
out,  his  feet  became  entangled  in  a  large 
pair  of  scales,  and  he  was  thrown  to  the  floor 
by  reason  thereof,  and  received  the  injuries 
set  forth  in  his  petition.  He  alleged  that  on 
account  of  the  darkness  of  tbe  car  he  did  not 
see  the  scales,  that  he  was  not  advised  that 
the  car  contained  anything  except  cement 
and  that  he  would  have  safely  performed 
the  duty  required  of  him  had  it  not  been  for 
tbe  presence  of  the  scales  In  tbe  car.  He 
bases  his  right  to  recover  upon  the  theory  that 
the  defendant  had  not  provided  him  a  reason- 
ably safe  place  In  which  to  work  and  bad 
failed  to  notify  him  of  the  presence  of  the 
scales  in  the  car.    A  general  demurrer  to  the 
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petition  was  sustained  by  the  trial  conrt,  and 
the  plalntUI  excepted. 

[2]  The  petition  alleging  that  the  Injury 
occurred  within  the  state  of  South  Carolina, 
and  no  statute  of  that  state  being  pleaded, 
the  legal  presumption  Is  that  the  common 
law  governing  the  relations  of  master  and 
servant  prevailed  at  the  place  where  this  In- 
Jury  occurred,  and  the  rights  of  the  parties 
must  be  determined  by  the  common  law. 
Southern  Railway  Co.  v.  Cunningham,  123 
Ga.  00,  50  S.  E.  979  (1).  So  far  as  the  deci- 
sion In  the  case  of  Southern  Ry.  Co.  v.  Dlse- 
ker,  13  Ga.  App.  799,  81  S.  E.  269,  conflicts 
with  what  is  here  held.  It  Is  not  in  harmony 
with  decisions  of  the  Supreme  Court  and  oth- 
er decisions  of  this  court. 

[3-7]  The  burden  la  upon  the  plalntlfl  to 
show  himself  free  from  negligence ;  for  con- 
tributory negligence,  under  the  rules  of  the 
common  law,  would  defeat  his  recovery. 
Further,  the  burden  is  upon  the  plaintiff,  un- 
der the  rules  of  the  common  law,  to  show 
that  the  defendant  was  negligent  If  the 
negligence  was  that  of  a  fellow  servant  there 
could  be  no  recovery,  or  If  the  injury  re- 
sulted from  one  of  the  ordinary  and  usual 
risks  of  employment  there  could  be  no  re- 
x)Tery  at  common  law. 

[J]  It  Is  by  no  means  clear  that  the  plaln- 
:lff  himself  was  free  from  fault  or  negli- 
gence. He  had  been  working  In  the  open, 
and  entered  the  car,  always  more  or  less 
dark,  upon  a  cloudy  day,  and,  without  tak- 
ing any  precautions,  proceeded  to  the  rear 
end  of  the  car  for  the  bag  of  cement.  There 
was  In  fact  a  large  pair  of  scales  on  the  floor 
of  the  car,  and  under  usual  conditions  any 
ordinarily  prudent  person  would  have  dis- 
covered the  presence  of  the  scales.  Accord- 
ing to  the  petition  the  plaintiff  himself  would 
bave  observed  the  scales,  but  for  the  lack 
of  suflSclent  light  within  the  car.  The  only 
reason  given  for  the  unusual  darkness  with- 
in the  car  Is  that  the  day  was  cloudy,  and 
such  a  condition  Itself  would  seem  sufficient 
to  require  of  the  plaintiff  some  additional 
precautions,  in  the  exercise  of  ordinary 
care,  before  attempting  to  carry  the  heavy 
sack  of  cement  out  of  the  car. 

[9]  It  does  not  -appear  that  the  defendant 
was  negligent  It  was  under  no  duty  to  ar- 
range the  cement  in  the  car  In  any  particu- 
lar fashion,  nor  In  any  particular  part  of  the 
car.  It  was  not  improper  that  such  a  thing 
as  a  pair  of  scales  should  have  been  in  the 
car.  The  accident  which  betell  the  plaintiff, 
if  not  the  result  of  his  negligence,  might 
properly  be  classified  as  a  risk  of  his  em- 
ployment Certainly  It  Is  a  risk  of  the  em- 
ployment that  the  servant,  who  is  required 
to  carry  a  heavy  load,  may  stumble  over 
some  article  not  improperly  In   the   place 


where  he  is  required  to  work.  Hla  means  of 
knowing  the  condition  of  the  car  upon  the 
occasion  of  his  Injury  were  equal  to  those  of 
the  master.  Ordinarily,  and  under  usual 
conditions,  there  would  have  been  no  danger 
in  entering  the  car  and  carrying  out  the 
cement  The  clouds  of  the  heavens  cut  off 
from  the  car  the  ordinary  and  natural  sup- 
ply of  light  and  the  plaintiff  entered  the 
car  with  full  knowledge .  of  these  existing 
conditions. 

[10]  There  Is  not  a  line  la  the  petition  to 
indicate  that  the  foreman  under  whom  the 
plaintiff  was  working  occupied  any  other 
relation  than  that  of  a  fellow  servant  to 
him.  Both  the  plaintiff  and  the  foreman 
were  engaged  In  a  common  duty  owing  to  the 
master,  and  the  foreman,  under  the  facts 
alleged  In  this  petition,  must  be  considered 
as  the  fellow  servant  of  the  plaintiff.  The 
ground  of  negligence  alleged  against  the  de- 
fendant In  failing  to  warn  the  plaintiff  of 
the  presence  of  the  scales  within  the  car  is 
based  upon  the  failure  of  the  foreman,  his 
fellow  servant,  to  so  advise  him.  If  this 
negligence  be  the  cause  of  plaintiff's  injury, 
he  cannot  recover,  because  his  petition  is 
proceeding  under  the  rules  of  the  common 
law,  in  so  far  as  the  same  govern  the  rela- 
tions of  master  and  servant.  His  Injury, 
however,  was  due  to  the  presence  of  the 
scales  in  the  car,  combined  with  the  darkness 
therein  caused  by  the  Intense  cloudiness  of 
the  day.  The  master  presumably  was  at  a 
distant  point  when  the  clouds  spread  over 
the  sliy,  and  the  plaintiff  himself  was  upon 
the  ground,  knew  the  conditions,  and  must 
be  held  to  have  assumed  the  risks  ordinari- 
ly incident  to  the  particular  work  required 
of  him  at  that  time.  Certainly  the  failure 
to  warn  him  of  the  presence  of  the  scales 
must  be  considered  negligence  of  his  fellow 
servant,  the  foreman,  no  one  else  being  pres- 
ent The  plaintiff  was  not  free  from  fault; 
he  seems  to  have  assumed  the  risk  incident 
to  the  work  in  hand ;  the  place  where  he 
was  at  work  'was  in  no  sense  a  permanent 
one,  and  the  only  negligence  charged  in  the 
petition  is  the  failure  of  the  master  to  ad- 
vise him  of  the  presence  of  the  scales,  the 
condition  as  to  light  in  the  car  being  con- 
sidered. The  petition  expressly  complains 
that  the  failure  to  give  the  warning  was 
chargeable  to  the  foreman,  a  fellow  servant 
engaged  in  the  same  work  with  the  plalntlfl, 
and  under  the  control  of  a  common  master, 
and  who,  so  far  as  the  facts  stated  in  the 
petition  show,  had  no  more  authority  in  the 
premises  than  the  plaintiff  himself.  Th« 
court  did  not  err  in  sustaining  the  demurrer 

Judgment  afllrmed. 

WADE,  C.  3.,  and  LUKE,  J.,  concur. 
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YOTJNa  y.  ANDERSON  et  al.    (No.  8048.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 

March  20,  1917.) 

(ByUabut  hy  tA«  OouriJ 

1.  EXECUTORg   AND    ADUINISTRATOBa   ®=»193— 
RiOHTB  OF  STJBVIVINQ  WiFE— MAINTENANCE 

— Objection — Bubden  of  Pboof. 

On  the  trial  of  an  issue  formed  by  objections 

of  adult  children  of  a  decedent  to  a  return  of 

appraisers,  setting  apart  &  year's  support  to  the 

widow,  tlie  burden  of  proof  is  on  the  objectors. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators^  Cent  Dig.  §{  708-712.] 

2.  EXECUTOBS  AND  ADMINUTBATOBS  «=9l93— 

Allowancx    to    Widow  —  Chabge  —  Evi- 
dence. 
The  exceptions  to  the  charge  of  the  court 
are  without  merit.    The  verdict  is  authorized  by 
the  evidence,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |S  708-712.] 

(Additional  Syllaiua  ly  Editorial  Staff.) 

3.  Tbial    <8=»26(4)— Right    to    Open    and 
Close. 

On  the  trial  of  an  issue  formed  by  objec- 
tions to  the  amount  set  apart  as  a  year's  sup- 
port to  the  widow  of  a  decedent,  the  objectors, 
having  the  burden  of  proof,  had  the  right  to 
open  and  close. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  47,  60-76.] 

4.  EXECtJTOES  AND  Adminibtbatobs  «=>193— 

Widow's  Allowance  fob  Maintenance — 

Detebmination  of  Amount. 
In  determining  the  amount  to  be  set  apart 
as  a  year's  support  to  the  widow  of  a  decedent, 
the  jury's  estimate  must  be  made  according  lo 
the  circumstances  of  the  family  previous  to  the 
decedent's  death,  on  consideration  of  special 
circumstances  occurring  during  such  year,  in- 
cluding the  widow's  physical  disability  arisin? 
from  her  attention  to  decedent  in  his  last  ill- 
ness, her  need  of  medicine,  etc.,  and  the  sol- 
vency of  the  estate. 

[Ed.  Note.— For  other  coses,  see  Executors 
and  Administrators,  Cent  Dig.  §!  70S-712.] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Application  by  Mrs.  E.  C.  Young  to  the 
court  of  ordinary  to  have  assigned  to  her  a 
year's  support  from  the  estate  of  her  deceas- 
ed husband,  T.  E.  Toung,  wherein  R.  L.  An- 
derson, administrator,  and  others,  objected  to 
the  appraisers'  report  From  a  judgment  ol 
the  superior  court,  on  appeal  from  the  court 
of  ordinary,  reducing  the  amount  allowed, 
and  from  the  denial  of  her  motion  for  new 
trial,  applicant  brings  error.    Affirmed. 

L.  D.  Moore,  of  Macon,  for  plaintiff  In  er- 
ror. M'nter  Wlmberly  and  Jesse  Harris, 
both  of  Macon,  for  defendants  In  error. 

GEORGE,  J.  Mrs.  Toung,  plaintiff  In  er- 
ror, made  application  to  the  Bibb  court  of  or- 
dinary to  have  assigned  to  her  a  year's  snp- 
I>ort  from  the  estate  of  her  husband,  T.  E. 
Young.  Appraisers  were  appointed,  and  a 
return  made  setting  aside  for  the  support  and 
maintenance  of  the  widow  certain  house- 
bold  and   kitchen  furniture  and   $2,000   In 


money,  whereupon  the  children  of  the  de- 
ceased husband  filed  objections  to  the  report 
of  the  appraisers,  alleging  that  the  amount 
set  apart  was  ezcesslTe.  The  issue  was  pass- 
ed upon  by  the  ordinary  and  an  appeal  takoi 
to  the  superior  court.  Upon  the  trial  In  the 
superior  court,  the  Jury  reduced  the  amount 
allowed  for  the  year's  support  to  $1,020.83, 
and  the  applicant  made  a  motion  for  new 
trial,  which  was  refused,  and  she  excepts. 

[1 , 3]  The  general  grounds  of  the  motion 
for  new  trial  are  without  merit.  The  evi- 
dence Is  sufficient  to  support  the  xerdlct  of 
the  Jury.  Special  exertion  is  taken  to  the 
ruling  of  the  court  In  allowing  the  objectors 
the  right  to  open  and  conclude  the  case.  The 
record  discloses,  however,  that  Mrs.  Young, 
the  applicant  for  a  year's  support,  had  the 
opening  and  concluding  arguments  In  the 
case;  but  she  insists  that  she  obtained  this 
right  by  failure  to  offer  evidence,  and  that  In 
order  to  obtain  this  privilege  she  was  legal- 
ly compelled  to  waive  the  Important  right  to 
offer  evidence  upon  the  trial  of  the  case. 
As  a  matter  of  fact,  the  only  witness  sworn 
by  the  objectors  was  the  applicant,  Mrs. 
Young,  and  upon  her  evidence  alone  the  case 
was  decided  by  the  Jury.  She  did  therefore 
have  the  benefit  of  her  own  evidence,  and  her 
counsel  opened  and  concluded  the  argument 
of  the  case.  On  the  legal  question  made,  the 
decisions  somewhat  conflict  In  Cheney  v. 
Cheney,  73  Ga.  66,  the  Supreme  Court  held 
that  the  applicant  was  ^itltled  to  open  and 
conclude  the  case,  but  the  objections  were 
there  filed  by  the  personal  representative  of 
the  estate.  In  Lee  v.  English  &  Co.  et  aL.  107 
Ga.  152,  33  S.  E.  39,  the  Supreme  Court  ruled 
that  the  objectors  had  the  right  to  otien  and 
conclude  the  argument  There  the  objectors 
were  certain  creditors  of  the  decedent,  and 
the  court  distinguished  the  ruUng  in  the 
Cheney  Case,  supra,  upon  the  ground  that  the 
application  for  a  year's  support  in  that  case 
was  resisted  by  the  personal  representative 
of  the  estate,  who  was  also  one  of  the  dis- 
tributees of  the  estate.  Attention  was  there 
called  to  the  case  of  Robson  v.  Harris,  82  Ga. 
154,  7  S.  E.  026,  where  the  objector  was  a 
creditor,  and  where  it  was  held  that  the  bur- 
den was  upon  such  objector,  and  that  be 
therefore  had  the  right  to  open  and  conclude 
the  argument  It  Is  Insisted  In  the  case  at 
bar  that  the  objectors  were  heirs  at  law  of 
the  Intestate,  and  that  they  occupied  the  same 
relation  to  the  estate  as  the  administrator, 
and  that  the  applicant  was  entitled  to  open 
and  conclude.  The  case  of  Jones  v.  Cooner, 
142  Ga.  127,  82  S.  El  445  (1),  seems  to  decide 
the  precise  question  here  involved.  In  the 
case  last  cited  objectloos  were  filed  by  an  as- 
signee of  adult  children  of  the  decedent  to  the 
return  of  appraisers  setting  aside  a  year's 
support  to  the  widow  and  minor  children, 
and  ft  is  expressly  ruled  that  the  burden  of 
proof  is  on  the  objecting  assignee.  We  con- 
clude that  the  court  rightly  ruled  that  the 
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objectors  sbonld  open  aii|d  condnde  the  case. 
This  coDClnslon  seems  to  be  demanded,  both 
upon  reason  and  authority. 

[2]  2.  The  second  ground  of  the  amended 
motion  excepts  to'  the  charge  of  the  court, 
In  which  the  jury  are  Instructed  that: 

"It  was  their  duty  to  determine  whether  cr 
not  the  objection  filed  is  good ;  in  other  words, 
whether  or  not  the  report  is  correct" 

This  exception  Is  without  merit,  since  the 
court,  in  very  dear  language,  In  the  charge 
expressly  Instructed  the  jury  that  the  report 
of  the  appraisers  flzlng  the  amount  of  the 
support  to  be  allowed  the  applicant  was  pri- 
ma fade  correct,  and  the  burden  was  upon 
the  objectors  to  show  that  the  amount  found 
by  the  appraisers  was  In  fact  excessive. 

[«]  Neither  was  It  error  In  the  court  to 
diarge  the  Jury  as  follows: 

"The  qneation  ia  simply  what  is  a  reasonable 
amount  to  be  set  aside  out  of  the  estate  to  main- 
tain her  in  the  same  manner  in  which  she  was 
maintained,  according  to  her  circumstances  and 
standing  in  life." 

Ck>un8el  Insists  that,  the  erldence  dlsdos- 
Ing  the  physical  disability  of  the  applicant 
brought  on  by  attention  given  the  decedent  In 
his  last  illness,  this  charge  was  error  be- 
cause it  too  much  restricted  the  Jury  in  de- 
termining the  question  of  a  proper  allowance 
to  be  made  to  the  widow  as  a  year's  support. 
Physical  disability  brought  on  by  attention  to 
the  decedent  in  his  last  illness  should  be  con- 
sidered by  the  jury;  but  the  rule  by  which 
the  allowance  Is  to  be  determined  remains 
the  same,  and  this  estimate  must  be  made 
according  to  the  circumstances  and  standing 
of  the  family,  previous  to  the  death  of  its 
head,  and  in  making  It  the  solvency  of  the  es- 
tate is  to  be  kept  in  view.  Cheney  v.  Caieney, 
supra.  The  charge  of  the  court  excepted  to 
stated  the  correct  rule  of  law  applicable  to 
the  Issues  in  the  case,  and.  Indeed,  Is  In  the 
almost  exact  verbiage  of  the  section  of  the 
Code  providing  for  a  year's  support  to  the 
widow  and  minor  children  of  a  decedent. 
Special  drcumstances  occurring  and  existing 
dnrlng  the  first  year  after  the  death  of  the 
bead  of  the  family,  and  illustrating  the 
amount  necessary  for  the  support  of  the  wid- 
ow, should  be  considered  by  the  Jury.  We 
do  not  mean  to  hold  otherwise.  But,  while 
these  spedal  circumstances  should  be  taken 
Into  consideration,  the  estimate'  of  the  proper 
allowance  to  be  made  to  the  widow  must 
finally  be  determined  according  to  the  cir- 
cumstances and  standing  of  the  family  pre- 
vious to  the  death  of  the  husband ;  due  re- 
gard being  had  to  the  solvency  of  the  estate. 
If  the  circumstances  of  the  decedent,  and  the 
standing  of  his  family  during  his  lifetime, 
were  such  as  to  warrant  reasonable  medical 
attention  to  the  wife,  in  the  event  such  were 
necessary,  if  such  medical  services  are  re- 
quired by  the  widow  during  the  year  follow- 
ing the  death  of  the  husband,  the  same 
should  be  considered  In  fixing  the  amount  to 


be  allowed  her  as  a  year's  support  The 
whole  amount  allowed  her  should  be  suffi- 
dent  to  support  and  maintain  her,  Including 
necessary  medical  service.  In  keeping  with 
the  drcumstances  and  standing  of  the  fam- 
ily previous  to  the  death  of  the  husband; 
due  regard  being  bad  to  the  solvency  of  the 
estate.  None  of  the  reasons  assigned  by  the 
plaintiff  in  error  authorize  this  court  to  set 
aside  the  verdict  of  the  jury  which,  the  size 
of  the  estate  being  considered.  Is  ample  un- 
der the  evidence  in  this  record  for  the  sup- 
port and  maintenance  of  plaintlil  In  error. 
The  verdict  has  had  the  approval  of  the  trial 
court,  and  his  Judgment  denying  the  new 
trial  is  affirmed. 
Judgment  affirmed. 

WADE,  a  X,  and  LTJKB,  X,  concur. 


(19  0*.  App.  no) 
GRAY  T.  RAY.    ^o.  8067.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  19. 1917.) 

(Svnalu*  Tty  the  Court.) 

1.  Executors  and  Admixisteators  ®=3l93— 
Allowance  to  Widow — Objection  to  Ap- 
praisers' Retubn— Burden  of  Proof. 

On  the  trial  of  an  issue  formed  by  objec- 
tions filed  by  a  creditor  of  a  decedent  tq  the 
return  of  appraisers  setting  apart  a  year's  sup- 
port to  the  widow  and  minor  children,  the  bur- 
den of  proof  is  on  the  objector.  Lee  v.  English 
&  Co.  et  al.,  107  Ga.  152,  33  S.  E.  39;  Jones 
V.  Cooner,  142  Ga.  127,  82  S.  E.  445  (1) ;  Young 
v,  Anderson,  Adm'r,  et  aL,  91  S.  E.  900,  this 
day  decided. 

[Ed.   Note,— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  708-712.] 

2.  Executors  and  Administbatorb  «=3l93— 
Allowance  to  Widow — Objection  to  Ap- 
phaisebb'  Return— Burden  of  Proof.    ■ 

On  the  trial  of  such  an  issue,  the  following 
charge  to  the  jury  was  error :  "'You  have  noth- 
ing on  the  face  of  this  earth  to  do  with  any 
judgment  of  any  court  in  the  world;  this  is  a 
new  proceeding,  and  it  is  for  yon  to  pass  on, 
regardless  of  what  has  been  done  with  it  any- 
where else."  The  report  of  the  appraisers,  which 
in  this  case  had  the  approval  of  the  ordinary, 
was  prima  facie  correct,  and  the  burden  was 
upon  the  objector  to  overcome  this  presumption 
by  evidence.  Robson,  Trustee,  v.  Harris,  82  Ga. 
153,  7  S.  E.  926;  Lee  v.  English  &  Co.  et  al., 
107  Ga.  154,  155,  33  S.  B.  30.  The  charge  quot- 
ed is  error  because  the  judge  did  not  anywhere 
in  his  charge  refer  to  the  report  of  the  apprais- 
ers, and  entirely  failed  to  instruct  the  jury 
that  such  report  was  prima  facie  correct.  The 
jury  coald  not  have  understood  this  charge  to 
refer  to  anything  other  than  the  report  of  the 
appraisers. 

[Ed.   Note. — ^For  other  cases,   see  Executors 
and  Administrators,  Cent  Dig.  f$  70&-712.] 

3.  Appeal  and  Ebbob  iS=>1046(5)— HARirLESs 
Ebbob— Remark  op  Trial  Court. 

On  the  trial  of  such  issue,  the  objector  of- 
fered in  evidence  a  certain  mortgage  note,  ex- 
ecuted by  the  decedent  during  his  lifetime,  and 
counsel  for  the  applicant  conceded  that  the 
mortgage  note  was  relevant  for  the  purpose  of 
showing  that  the  objector  was  a  creditor  of  the 
estate,  but  contended  that  it  did  not  appear  to 
!>c  a  pnrchnse-money  mortgage  and  was  not  in 
fact  a  purohase-moncy  mortgage;    to  which  the 
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court  replied :  "The  law  means  to  pay  for  the 
property,  to  pay  the  purchase  money ;  and,  if 
you  can  go  around  it,  that  doesn't  mean  any- 
thing." This  statement  was  made  in  the  pres- 
ence of  the  jury,  and  we  think  it  was  prejudicial 
to  the  rights  of  the  applicant,  and  tended  to 
unduly  influence  the  jury  in  arriving  at  their 
verdict  This  harmful  error  was  hardly  reme- 
died by  subsequent  statements  made  by  the 
court  in  again  referring  to  the  evidence,  or  in 
the  charge  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4134.] 
4.  RtruNo  ON  Motion  fob  New  Tbiai.. 

Except  as  herein  indicated,  the  trial  was 
free  from  error.  For  the  reasons  stated,  the 
trial  court  erred  in  overruling  the  motion  for 
new  trial  made  by  the  widow  of  the  decedent. 

Eirror  from  Superior  Qourt,  Hart  C!ounty; 
J.  N.  Worley,  Judge. 

Objection  by  C.  P.  Ray,  a  creditor  of  a  de- 
cedent, to  the  return  of  appraisers  setting 
apart  a  year's  supiK>rt  to  Julia  A.  Gray,  the 
widow,  and  the  minor  children.  Judgment 
for  the  objector,  and  the  widow  brings  error. 
Reversed. 

A.  G.  &  Julian  McOurry  and  Walter  L. 
Hodges,  all  of  Hartwell,  for  plaintiff  In  error. 
Jas.  H.  &  Parke  Skelton,  of  Hartwell,  for  de- 
fendant In  error. 

GEORGE,  J.    Judgment  reversed. 

Wade,  C.  J.,  and  1.UKE,  J.,  concur. 


0-9  Qa.  App.  620) 

TRIMBLE  V.  CITY  OP  ATLANTA. 

(No.  8441.) 

(Coart  of  Appeals  of  Georgia,  Division  Na  1. 

March  23,  1917.) 

(Syttaiui  hy  the  Court.) 

Dibordb:bi.t  Conduct  €=»9  —  Conviction  — 

Evidence. 
The  evidence  did  not  authorize  a  conviction 
by  the  recorder's  court  on  the  charge  of  disor- 
derly conduct,  and   the  judge  of  the  superior 
court  erred  in  overruling  the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  §§  16, 17.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

W.  N,  Trimble  was  convicted  In  the  re- 
corder's court  of  the  offense  of  disorderly 
conduct  under  an  ordinance  of  the  City  of 
Atlanta,  and  he  brings  error.    Reversed. 

Ralph  McClelland,  of  Atlanta,  for  plain- 
tiff In  error.  J.  L.  Mayson  and  S.  D.  Hew- 
lett, both  of  Atlanta,  for  defendant  In  er- 
ror. 

LUKE,  J.  The  evidence  upon  which  the 
defendant. was  convicted  of  the  offense  of 
disorderly  conduct,  under  an  ordinance  of 
the  dty  of  Atlanta,  Is  as  follows : 

"E.  L.  Jett,  sworn  in  behalf  of  the  city,  tes- 
tifies as  follows:  That  he  was  assistant  chief 
of  police  for  the  city  of  Atlanta ;  that  on  Sat- 
urday night,  on  the  corner  of  Alabama  and 
Broad  streets,  he  arrested  W.  N.  Trimble,  and 
that  all  he  saw  W.  N.  Trimble  do  was  that  he 
seemed  to  have  bold  of  the  conductor,  who  was 


an  employ^  of  the  Georgia  Railway  &  Power 
Company ;  that  he  did  not  see  him  hollering  or 
doing  any  other  acts  that  might  be  termed  as  dis- 
orderly. 

"L.  Q.  Meaders,  sworn  in  behalf  of  the  city, 
testified  as  follows:  That  he  saw  the  defendant 
have  hold  of  the  hand  of  an-  employ^  of  the 
Georgia  Railway  &  Power  Company  on  Satur- 
day night,  September  31st;  that  it  was  near 
the  comer  of  Broad  and  Alabama  streets ;  that 
the  defendant,  W.  N.  Trimble,  was  standing  be- 
hind the  man  he  was  holding  by  the  hand ;  he 
saw  W.  N.  Trimble  committing  no  other  act  of 
disorder,  other  than  holding  the  man's  hand  as 
stated  above.  He  further  testified  that  be  does 
not  know  whether  Uie  man  was  making  any 
effort  to  release  his  hand  from  the  hold  of  W. 
N.  Trimble  or  not 

"W.  N.  Trimble,  the  defendant  made  the  fol- 
lowing statement  in  bis  defense:  'On  last  Satur- 
day night  when  I  was  arrested,  I  was  down 
town,  and  there  was  a  crowd  around  me  of  sev- 
eral thousand  people.  It  was  the  night  of  the 
street  car  strike.  I  am  not  a  street  car  striker, 
nor  have  I  ever  worked  for  the  Georgia  Rail- 
way &  Power  Company,  whose  men  were  out 
on  a  strike.  If  I  touched  the  gentleman,  as 
these  men  have  stated,  I  did  it  unknowingly. 
The  crowd  was  pushing  and  pulling,  and  I  was 
simply  trying  to  get  out  of  the  crowd,  and  it 
is  possible  that  I  might  have  touched  this  man 
in  my  effort  to  ^et  out,  but  I  was  not  disorder- 
ly, and  bad  no  mtention  of  taking  hold  of  any 
one.' " 

It  will  he  noted  that  the  conductor  whose 
hand  the  defendant  Is  alleged  to  have  held 
at  the  time  he  Is  charged  with  the  offense 
was  not  offered  as  a  witness.  It  cannot  be 
said  that  this  defendant  committed  any  acts 
which  would  make  the  offense  of  disorderly 
conduct.  Merely  holding  hands  is  not  neces- 
sarily disorderly  conduct  The  evidence  was 
not  sufficient  to  support  a  conviction,  and  the 
Judge  of  the  superior  court  should  have  sus- 
tained the  certiorari. 

Judgment  reversed. 

WADE.  C.  J.,  and  GEORGE,  J.,  ooncar. 


(19  Oa.  App.  $4S) 
WILSON  V.   GRAND  LODGE   BROTHERS 

AND  SISTERS  OF  LOVE.    (No.  7960.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.) 

(SyUalut  hy  the  Court.) 
INSX7BANCE  (S=3818(l),  819(1)— Fbatkbral  In- 

SUBANCE— ACTIOW    FOB    BENEFIT— ADMISSION 

OF  Evidence— SUFFICENCT  of  Evidence. 
The   objection    to    the   evidence   is    without 
merit,  and  the  evidence  authorized  the  verdict 
There  was  no  error  in  overruling  the  certiorari 
and  in  refusing  a  new  trial  in  this  case. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §g  2(X)3,  2006.] 

£^ror  from  Superior  Court,  Morgan  Coun- 
ty ;  J.  B.  Park,  Judge. 

Action  by  Jesse  Wilson  against  the  Grand 
Lodge  Brothers  and  Sisters  of  Love.  Judg- 
ment for  defendant,  certiorari  overmled. 
new  trial  denied,  and  plaintiff  brings  error. 
Affirmed. 

M.  C.  Few,  of  Madison,  for  plaintiff  In  er- 
ror. Willlford  &  Lambert;  of  Madison,  tor 
defendant  In  error. 


4s>F0r  other  caaea  see  same  tgplc  and  KETS'-NXIMBER  In  all  Key-Nombcrad  Digests  anCti^sna 
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GEORGE,  J.  Wllstm  brought  suit  In  a 
Jastice  conrt  agaiiist  the  Grand  Lodge  Broth- 
ers and  Sisters  oC  Love,  a  mutual  benefit 
association,  upon  a  certificate  of  life  Insur- 
ance, and  claimed  that  be  was  entitled  to 
the  benefit  of  th«  certificate.  The  certifi- 
cate was  origiiially  isued  to  Isabella  Tripp 
and  was  payaUe  "to  Maria  Tripp,  the  legal 
beneficiary  of  Isabella  Tripp."  The  plain- 
tiff and  Isabella  TrliH>  were  married  in  Jan- 
uary, 191S,  and  she  died  In  the  following 
May.  When  they  married,  she  was  a  mem- 
ber of  the  local  lodge  of  Brothers  and  Sis- 
ters of  Lore,  located  at  Shady  Dale.  Ga.  She 
held  a  policy  of  insurance  issued  by  the  de- 
foidant,  payable  as  hereinbefore  stated.  That 
policy  had  been  surrendereU  to  the  company 
on  request  of  the  company,  and  a  new  policy 
was  to  be  issued.  The  old  policy  was  recall- 
ed by  the  company  for  the  sole  purpose  of 
baring  a  by-law  of  the  Grand  Lodge  printed 
on  it,  and  no  other  change  was  to  be  made. 
The  new  policy  was  returned  to  the  secretary 
of  the  local  lodge,  in  accordance  with  the 
custom  of  the  Grand  Lodge,  with  the  bene- 
fldary  left  blank.  The  plaintiff  testified  that 
the  insured  had  the  right  to  direct  the  secre- 
tary of  the  local  lodge  to  Insert  the  name  of 
any  beneficiary  named  by  her,  and  that  <m 
the  return  of  the  new  policy  his  wife  saw 
the  president  of  the  local  lodge  and  directed 
that  the  plaintiff's  name  be  inserted  as  bene- 
fldary  in  the  certificate  of  insurance.  It 
was  admitted  by  the  defendant  that  the  in- 
sured had  the  right  to  have  the  secretary  of 
the  local  lodge  insert  the  name  of  the  bene- 
ficiary In  the  certificate  at  her  direction,  but 
the  president  of  the  local  lodge,  in  his  evi- 
dence, denied  that  the  insured  saw  him  and 
directed  that  the  name  of  the  plaintiff  be  in- 
serted as  the  beneficiary  In  the  policy.  On 
the  contrary,  he  testified  that  the  policy  was 
delivered  by  him  to  a  friend  of  the  Insured, 
at  her  direction,  with  a  blank  left  for  tbe 
name  of  the  beneficiary.  This  occurred  Just 
before  her  death.  After  her  death,  the  plain- 
tiff oIAalned  the  policy,  and  when  the  pres- 
ident again  saw  the  policy  It  had  the  name 
of  the  plaintiff  inserted  as  beneficiary.  The 
plaintiff  testified  that  be  did  not  know  who 
caused  bis  name  to  be  inserted  in  the  policy. 

Section  9  of  the  by-laws  of  the  defendant 
was  Introduced  in  evidence,  and  is  as  fol- 
lows: 

"Each  member  is  required  to  have  tbe  name 
of  their  legal  beneficiary  written  plainly  on  tlieir 
policy,  and  in  case  they  fail  to  do  so  it  is  left 
to  the  supreme  grand  president,  after  lienring  tbe 
evidence  in  the  case,  to  choose  tbe  beneficiary." 

It  was  admitted  by  both  parties  that  the 
original  policy,  recalled  by  tbe  company,  was 
payable  to  the  sister  of  the  Insured,  Maria, 
and  Maria  Tripp  testified  that  she  and  her 
sister  were  both  members  of  the  local  lodge, 
at  Shady  Dale,  and  that  when  t&ey  joined  the 
local  lodge,  by  agreement  of  each,  the  other 
was  made  the  beneficiary  in  the  certificates 


of  insurance  issued  to  tbe  two  sisters.  Both 
the  policies  issued  to  Maria  and  Isab^Ia 
Tripp  were  recalled  by  the  company  for  tlie 
sole  purpose  hereint)efore  stated,  and  at  the 
time  of  tlie  death  of  the  sister,  then  the  wife 
of  the  plaintiff,  the  beneficiaries  in  each  of 
the  new  certificates  were  in  blank.  After 
the  death  of  Isabella,  in  order  to  determine 
to  whom  the  benefit  provided  in  the  certifi- 
cate should  be  paid,  the  supreme  grand  presi- 
dent heard  evidence  in  the  case,  as  provided 
in  section  9  of  the  by-laws,  and  determined 
tliat  the  benefit  was  payable  to  Maria  Trii^. 
Upon  the  trial  of  the  case  the  plaintiff  Iiim- 
self  Introduced  the  original  certificate  of  in- 
surance for  the  sole  purpose  of  showing  the 
practice  of  the  defendant  to  allow  the  insur- 
ed to  Insert,  through  the  secretary  of  the 
local  lodge,  the  name  of  the  chosen  benefici- 
ary. The  deflendant  offered  this  original 
certificate  for  all  purposes,  and  the  plaintiff 
complains  that  the  court  erred  in  allowing  It 
in  evidence  when  offered  by  the  defendant, 
for  the  reason  that  it  appeared  that  it  had 
been  surrendered  to  and  canceled  by  the  de- 
fendants The  evidence  for  the  defendant 
further  showed  that  the  new  certificate  had 
to  be  accepted  by  the  insured,  and  that  the 
Insured  did  not  accept  it. 

It  is  insisted  by  the  plaintiff  that  the  cer- 
tificate in  force  at  the  time  of  the  death  of 
his  wife  was  payable  to  her  legal  benefici- 
ary, but  it  does  not  appear  that  the  husband 
was  the  legal  beneficiary  of  the  insured. 
The  evidence  does  not  disclose  whether  the 
insured  died  testate  or  intestate,  nor  wheth- 
er she  left  surviving  her  a  child  or  children. 
It  is  contended  by  the  plaintiff  that  the  ^e 
intended  to  name  him  as  the  beneficiary  in 
the  policy,  and  so  Instructed  the  president  of 
the  local  lodge.  This  was  disputed  by  the 
defendant,  and  the  evidence  was  in  sharp 
conflict.  The  evidence  on  this  issue  seems  to 
preponderate  in  favor  of  the  contentions  of 
the  defendant.  The  Jury  found  the  issue  in 
favor  of  the  defendant.  The  plaintiff  pre- 
sented his  petition  for  certiorari  to  the  judge 
of  the  superior  court,  and  the  certiorari  was 
duly  sanctioned.  The  magistrate  answered, 
setting  up  substantially  the  foregoing  facts. 
On  the  plaintiff's  petition  and  the  answer  of 
the  magistrate  the  court  determined  the  is- 
sues against  the  plaintiff,  and  he  excepted. 

There  was  no  error  in  admitting  in  evi- 
dence the  original  certificate  of  insurance, 
and  the  evidence  authorized  the  jury  to  find 
the  issues  of  fact  against  the  plaintiff.  The 
case  Is  largely  controlled  by  Smith  v.  Loco- 
motive Engineers'  Mutual  Life  &  Accident 
Ins.  Ass'n,  138  Ga.  717,  76  S.  E.  44.  The 
judge  did  not  err  in  overruling  the  certiora- 
ri and  in  denying  plaintiff  a  new  trial. 

Judgment  affirmed. 

WADE,  a  J,  and  LUKE,  J„  concur. 
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ELLIS  V.  DUDLEY.    (No.  7641.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  2. 

March  20,  1»17.) 

(SvttabuM  iy  the  Court.) 

Bixxs  AND  Notes  iS=»315— Equities— Statutb 
— Intebmediate  Assignee— "Assignob." 
The  provision  of  the  Code  of  this  state  that 
nonnegotiable  choses  in  action  are  taken  "sub- 
ject to  the  equities  existing  between  the  assiz- 
or and  debtor  at  the  time  of  the  assignment,  and 
until  notice  of  the  assignment  is  given  to  the 
person  liable"  (Oiv.  Code  1910,  §  3653),  permits 
the  debtor  to  set  up  equities  subsisting  between 
the  original  contracting  parties,  but  ha?  no  ap- 
plication to  equities  in  favor  of  the  debtor 
against  an  Intermediate  assignee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  if  751.  753,  756-759.  764, 
766-769,  864. 

For  other  definitions,  see  Words  and  Phrases, 
Blrst  and  Second  Series,  Assignor.] 

Error  from  City  Court  of  Amerlciu;  W.  M. 
Harper,  Judge. 

Suit  by  O.  R.  Ellis  against  A.  W.  Smith, 
as  receiver  of  the  Americus  National  Bank. 
C!ontinued  after  the  receiver's  death  against 
N.  M.  Dudley,  receiver.  Judgment  for  de- 
fendant on  directed  verdict,  motion  for  new 
trial  overruled,  and  plaintiff  brings  error. 
Reversed. 

G.  R.  EUls  filed  a  suit  against  A.  W.  Smith, 
as  receiver  of  the  Americus  National  Bank, 
returnable  to  the  March  term,  1915,  of  the 
city  court  of  Americus,  alleging  that  a  re- 
ceiver was  appointed  for  the  assets  of  the 
Americus  National  Bank  on  February  3, 
1914,  at  which  time  J.  S.  Bolton  &  Bro.,  a 
partnership  composed  of  J.  S.  Bolton  and  J. 
F.  Bolton,  had  on  deposit  in  that  bank,  sub- 
ject to  check,  the  sum  of  $4,206.72;  that 
there  were  no  outstanding  checks  drawn 
against  the  deposit,  and  that  Bolton  &  Bro. 
were  not  Indebted  to  the  bank  in  any  manner 
whatever  at  the  time  of  the  appointment  of 
the  receiver,  and  no  right  of  set-off  against 
them  or  either  of  them  existed  in  favor  of 
the  bank ;  tliat  after  the  appointment  of  the 
receiver,  to  wit,  on  March  10,  1014,  Bolton 
&  Bro.,  for  value,  sold,  conveyed,  transferred, 
and  assigned  the  said  deposit  account  to 
Mrs.  Josey  V.  Warlick  who  on  March  27, 
1914,  sold,  transferred,  and  assigned  the 
same  to  the  plaintiff ;  that  the  plaintiff  was 
at  the  time  of  bringing  the  suit  the  owner 
and  holder  of  the  deposit  account,  and  that 
he  was  not  indebted  to  the  Americus  Nati<m- 
al  Bank  in  any  sum  whatever;  that  on  No- 
vember 15,  1914,  a  dividend  of  10  per  cent, 
that  had  been  declared  was  due  to  be  paid 
to  the  deposit  creditors  of  the  bank;  that 
the  written  transfers  mentioned  had  been 
placed  in  the  liands  of  the  receiver ;  that  the 
plaintiff  was  entitled  to  have  the  said  divi- 
dend of  10  per  cent  on  the  said  deposit  ac- 
count, amounting  to  $420.67,  paid  to  him, 
and  that  the  said  A.  W.  Smith,  as  receiver, 
refused  to  pay  the  same,  and  was  therefore 


indebted  to  the  plaintiff  In  said  nun,  with 
Interest  thereon  since  November  15.  1914, 
when  the  dividend  became  due  and  pay- 
able. Copies  of  the  transfers  referred  to 
were  attached  to  the  plalntUTs  petition. 
The  record  shows  that  A.  W.  Smith  died, 
and  N.  M.  Dudley  was  appointed  receiver  of 
the  Americus  National  Bank,  and  made  a 
party  in  this  cause. 

The  defendant  answered,  admitting  the  ap- 
pointment of  the  receiver,  but,  for  want  of 
Information,  neither  admitted  nor  denied  the 
other  allegations  of  the  petition,  and  de- 
manded proof;  and  for  plea  set  np  that 
Mrs.  Josey  V.  Warlick,  to  whom  (as  appear- 
ed from  the  allegations  in  the  plalntifTs  pe- 
tition) the  deposit  account  of  J.  S.  Bolton 
&  Bro.  at  one  time  belonged,  was  at  that 
time  largely  indebted  to '  the  Americus  Na- 
tional Bank  in  a  sum  greater  than  the  de- 
posit account,  and  that  she  was  insolvent 
and  unable  to  pay  her  indebtedness,  and  any 
transfer  or  assignment  by  her  to  the  plaintiff 
was  detrimental  to  the  defendant,  and  was 
not  a  legal  transfer  and  assignment  its 
against  the  rights  of  the  defendant.  At  the 
trial  of  the  case  the  written  transfers  from 
Bolton  &  Bro.  to  Josey  V.  Warlick,  and  from 
Josey  V.  Warlick  to  G.  R.  BlUs,  were  in- 
troduced in  evidence.  The  plaintiff  testlded 
that  before  taking  the  transfer  from  Mra. 
Warlick  he  had  a  conference  with  Mr.  Dan- 
bar,  who  then  had  charge  of  the  affairs 
of  the  Americus  National  Bank,  and  was 
acting  as  its  receiver ;  that  Mr.  Dunbar  stat- 
ed that  Bolton  &  Bro.  had  the  account  with 
the  bank,  subject  to  check,  and  had  assigned 
it  to  Mrs.  Warlick,  and  were  not  Indebted 
to  the  bank  in  any  manner  whatever:  that 
he  stated  to  Dunbar  at  the  time  of  Inquiring 
as  to  whether  Bolton  &  Bro.  were  Indebted 
to  the  bank  that  the  inquiry  was  made  for 
the  purpose  of  knowing  whether  there  waa 
a  set-off  against  the  account,  as  he  contem- 
plated trading  for  It  with  Mrs.  Warlick,  and 
Dunbar  replied  that  there  was  no  set-off 
against  Bolton  &  Bro.  On  cross-examina- 
tion the  plaintiff  stated  that  Dunbar  did 
not  tell  him  that  Mrs.  Warlick  was  indebted 
to  the  bank,  and  he  did  not  ask  him.  Coun- 
sel for  the  defendant  admitted  that  three 
dividends  had  been  paid — two  of  10  per 
cent,  and  one  of  5  per  cent. — and  that  one 
dividend  of  10  per  cent  was  paid  before 
the  suit  was  filed,  and  the  other  dividends 
since,  and  that  the  receiver  of  the  Ameri- 
cus National  Bank  had  refused  to  pay  to 
the  plaintiff  any  of  the  dividends  on  the  de- 
posit account  of  Bolton  &  Bro.  The  de- 
fendant introduced  tn  evidence,  over  the 
objection  of  counsel  for  the  plalntilF,  a  prom- 
issory note  for  $6,324,  signed  by  Mrs.  Josey 
V.  Warlick,  dated  August  3,  1018,  payable 
to  the  order  of  the  Americas  National  Bank, 
on  November  1st,  after  date.  No  evidence 
was   offered    as   to   the   Insolvency  of  the 
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plaintiff's  assignor,  Mrs.  Warllck.    The  court , 
directed  a  verdict  for  tbe  defendant,   and 
tbe  plaintiff  made  a  motion  for  a  new  trial, 
wblcb  was  oTermled,  and  he  excepted. 

EIUs,  Webb  &  Bills,  of  Americas,  for 
plaintiff  in  error.  W.  A.  Dodson  and  Shlpp 
&  Sheppard,  all  of  Americas,  for  defendant 
in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  1.  No  eqnlty  having  existed  in  favor 
of  the  debtor  against  the  original  bolder  of 
the  chose  in  action,  and  none  being  held 
against  the  present  assignee,  the  sole  question 
for  our  determination,  therefore,  relates  to 
wh^Jier  or  not  the  defendant  bank  should 
have  been  allowed  to  set  off  against  tbe 
plaintiff  its  indebtedness  against  Mrs.  War> 
lick,  the  Intermediate  assignee  of  the  bank 
deposit,  and  who  was  tbe  assignor  of  the 
plaintiff.  *'SetH>ff  is  a  defense  which  goes, 
not  to  the  justice  of  plaintiff's  demand,  but 
sets  up  a  demand  against  the  plaintlis  to 
counterbalance  bis  In  whole  or  in  part" 
Civil  Code  of  1910,  |  4339.  Ordinarily  such 
a  right  inures  only  to  the  benefit  of  the  par- 
ties themselves  and  In  their  own  right.  Ck)de, 
gS  4340,  4341.  But  in  section  8653  it  is  pro- 
vided that  title  to  nonnegotiable  choses  in 
action  is  taken  "subject  to  the  equities  exist- 
ing between  the  assignor  and  the  debtor  at 
the  time  of  the  assignment,  and  until  notice 
of  the  assignment  is  given  to  the  person  lia- 
ble,'* and  under  the  interpretation  of  this  pro- 
vision of  the  Code  by  our  Supreme  Court 
there  can  be  no  question  but  that  it  permits 
the  defeat  of  such  an  assignee's  claim  by 
virtue  of  equities  subsisting  between  the  orig- 
inal contracting  parties.  But  whether  or  not 
the  equities  of  such  debtor  against  an  inter- 
mediate assignee  can  be  set  off  against  the 
final  holder  seems  to  be  a  question  which  has 
never  been  adjudicated  by  the  courts  of  this 
state.  So  far  as  oar  search  has  enabled  us 
to  ascertain.  In  none  of  our  cases  have  the 
facts  ever  caused  the  determination  of  this 
question  to  become  pertinent.  It  is  true  that 
our  Supreme  Court,  in  the  case  of  Guerry 
V.  Ferryman,  6  Ga.  123,  uses  the  following 
langua^^: 

"The  rule,  with  regard  to  the  assignment  of 
choses  in  action,  not  negotiable,  we  understand 
to  be,  that  every  person  who  takes  an  instru- 
ment, not  assignable  by  the  terms  of  it,  must 
take  it  principally  on  the  credit  of  him  from 
whom  be  receives  it,  for  it  is  always  liable  to  be 
defeated  by  equitable  circumstances  subsisting 
between  the  original  contracting  parties,  being 
taken  legally  subject  to  all  tbe  equities  of  the 
original  debtor." 

This  language  was  quoted  approvingly  in 
the  case  of  Third  National  Bank  v.  Bailroad 
Co.,  114  Ga.  892,  40  S.  B.  1016.  In  the  later 
case  of  McCaw  Mfg.  Co.  v.  Felder,  115  Ga. 
411,  41  S.  K.  664,  our  Supreme  Court,  speaking 
through  Justice  Cobb,  uses  the  following  lan- 
guage: 

"While  as  a  general  rule  'set-off  must  be  be- 
tween the  same  parties  and  in  their  own  right' 


(Civil  Code  [1895]  S  3747  [Civfl  Code  1910.  8 
43411),  still  the  transferee  of  a  chose  in  action 
other  than  a  negotiable  security  takes  it  subject 
to  the  equities  existing  between  the  orinnal 
creditor  and  the  debtor.  Civil  Code  [1885]  S 
3077."    CivU  Code  1910,  {  3653. 

But  while  the  language  of  these  dectetons 
might  seem  to  Indicate  that  the  equities 
which  may  be  set  up  by  the  debtor  against 
the  final  assignee  are  such  only  as  subsisted 
between  the  original  contracting  parties,  stUl 
inasmudi  as  equities  against  intermediate  as- 
signees were  not  involved  under  the  facta  in 
any  of  those  cases,  we  cannot  hold  the  lan- 
guage quoted  to  be  conclusive  In  the  determi- 
nation of  the  question  now  t>eCore  us. 

Section  3653  of  the  CivU  CSode  of  1910^  re- 
ferred to  above,  is  as  follows: 

"All  choses  in  action  arising  upon  contract 
may  be  assigned  so  as  to  vest  the  title  in  the  as- 
signee, but  he  takes  it,  except  negotiable  secu- 
rities, subject  to  the  equities  existing  between 
the  assignor  and  debtor  at  tbe  time  of  the  as- 
signment, and  until  notice  of  the  assignment 
is  given  to  the  person  liable." 

A  literal  construction  of  this  section  might 
seem  to  indicate  that  the  final  assignee  takes 
such  securities  subject  only  to  the  equities 
existing  between  his  immediate  assignor  and 
the  del>tor,  but  such  a  construction  would  be 
directly  in  conflict  with  each  of  the  rulings 
already  referred  to.  The  question,  therefore, 
which  we  are  called  upon  to  decide  is  wheth- 
er such  an  assignment  is  taken  subject  not 
only  to  the  right  of  set-off  existing  between 
the  present  parties,  by  virtue  of  section  4340, 
and  subject  also  to  equities  existing  between 
the  original  parties,  by  virtue  of  the  provi- 
sions of  section  3653,  supra,  but  whether  such 
an  assignment  is  taken  subject  also  to  the 
equities  existing  between  the  debtor  and  all 
intermediate  assignees,  or  at  least  subject  to 
the  equities  against  the  immediate  assignor 
of  the  holder.  In  arriving  at  the  true  intent 
of  section  3653  it  will  be  observed  that  while 
nonnegotiable  securities  are  taken  subject  to 
the  equities  between  "the  assignor  and  dettt- 
or,"  such  limitation  is  expressly  made  to  ap- 
ply only  to  such  equities  against  the  assignor 
as  existed  "at  the  time  of  the  assignment  and 
until  notice  of  the  assignment  is  given  to  the 
person  liable."  We  think  this  provision  as 
to  notice  can  aid  in  determining  the  question 
before  us ;  that  is,  whether  the  words  "the 
assignor"  relate  only  to  the  original  creditor, 
or  whether  they  are  intended  to  comprehend 
aU  intermediate  assignees.  At  common  law, 
such  choses  in  action  were  not  assignable, 
and  the  purpose  of  the  law  we  are  consider- 
ing would  seem  to  have  been  primarily  to 
render  such  nonnegotiable  securities  subject 
to  assignment;  but  at  the  same  time  to  hold 
the  assignee  thereof  liable  to  any  then-exist- 
ing equitie.s  against  the  assignor  in  favor 
of  tbe  debtor,  and  further  to  even  hold  tbe 
assignee  subject  to  subsequently  accruing  eq- 
uities against  the  assignor  until  notice  of  . 
the  assignment  had  been  given.    It  can  ad-ivjlp 
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mlt  of  no  question  that,  under  the  terms  of 
the  Code  provisions,  any  assignee  of  snch  a 
claim  could  not  be  defeated  therein  by  the 
debtor  attempting  to  set  up  an  equity  against 
his  original  creditor,  If  the  claim  arose  sub- 
sequently to  the  notice  giyea  him  of  the  as- 
signment This  Is  true  under  the  plain  pro- 
visl<»is  of  the  law  Itself.  If,  then,  the  debt- 
or could  not  be  heard  to  defend  In  such  man- 
ner, would  the  t&ct  that  an  equity  arising 
after  such  notice 'exists  against  a  new  and 
different  person  than  the  original  holder  of 
the  claim  alter  the  rule?  We  cannot  think 
eo.  The  manifest  Intent  of  the  quoted  sec- 
tion seems  to  be  that  the  notice  prescribed  is 
intended  to  fix  the  status  of  all  equities,  and 
that,  after  such  notice  has  been  given,  any 
equities  subsequently  arising  are  barred.  If, 
then,  it  be  taken  as  true  that  no  counterclaim 
in  favor  of  the  debtor  can  arise,  after  no- 
tice to  him  of  the  original  assignment,  the 
language  of  the  section,  wherein  It  refers  to 
equities  existing  between  the  assignor  and 
the  debtor  "at  the  time  of  the  assignment  and 
until  notice  of  the  assignment  Is  given," 
would  certainly  seem  to  refer  to  the  equities 
between  the  original  contracting  parties. 
While  the  suppositions  used  In  the  foregoing 
reasoning  may  not  altogether  correspond  to 
the  facts  In  the  Instant  case,  they  are  em- 
ployed for  the  purpose  of  arriving  at  the  cor- 
rect meaning  and  Intent  of  the  Code  section 
we  are  seeking  to  construe ;  and  if  the  mean- 
ing of  the  section  before  us  has  been  thus  cor- 
rectly arrived  at,  then  no  further  difficulty 
appears  in  applying  its  provisions  to  the  pres- 
ent case. 

Under  the  provisions  of  section  4344,  the 
right  of  an  assignee  to  set  off  equities  against 
the  original  payee  of  a  negotiable  paper  re- 
ceived under  dishonor  is  applied  under  a 
somewhat  different  rule  than  the  rule  appli- 
cable where  a  nonnegotlable  chose  In  action  Is 
assigned.  In  cases  where  an  overdue  nego- 
tiable paper  Is  received,  while  the  right  of 
set-off  is  allowed  against  the  "original  payee" 
(section  4344,  supra),  this  right  Is  Umlted  to 
only  such  counterclaims  as  are.  In  some  way 
connected  with  the  contract  sued  on.  While 
this  same  distinction  seems  to  obtain  in  oth- 
er states  as  the  more  general  rule,  there  ap- 
pears to  be  considerable  lack  of  uniformity 
In  this  respect  34  Cyc.  749  (6).  Thus,  when 
considering  those  cases  In  other  JurlsdictlonB 
where  the  right  of  setoff  against  an  inter* 
mediate  assignee  is  treated,  we  should  bear  in 
mind  the  distinctions  pointed  out,  whenever 
the  facts  of  such  cases  indicate  that  the  at- 
tempted set-off  was  in  an  action  upon  a  dis- 
credited note  or  bond;  still  we  think  that  the 
courts  of  many  Jurisdictions  have  clearly  laid 
down  the  governing  rule,  without  reference 
to  the  special  distinctions  which  we  have 
pointed  out  In  favor  of  notes  and  bonds,  al- 
though taken  when  past  due.  The  general 
proposition,  as  stated  In  34  Qyc.  748<5),  Is  as 
followa: 


"Defendants  cannot  as  aralnst  plaintiffs,  set 
off  demands  against  plaintiff's  intermediate  as- 
signee, unless  there  is  an  agreement  tietween 
tlie  parties  allowin||^  it  Thus  a  set-off  against 
an  intermediate  assignee,  lield  as  a  general  rule 
to  be  unavailable  on  an  action  on  a  note,  and 
the  same  principle  is  held  to  be  applicable  where 
plaintiff  sues  npon  a  bond." 

See,  also,  26  Am.  &  Eng.  Bnc:  of  Law  (2d 
Ed.)  630. 

In  McKenzie  ▼.  Hunt  32  Ala.  494,  It  was 
held  that  in  an  action  on  a  note  by  a  remote 
Indorsee,  against  the  maker,  a  set-off  against 
the  intermediate  Indorser  Is  not  available 
In  Mauray  v.  Jeffers,  4  Smedes  &  M.  (12 
Miss.)  87,  it  wag  held  that  where  the  payee 
of  a  note  assigned  it,  before  its  maturity  and 
on  its  dishonor,  takes  it  up  and  sues  the 
maker,  the  maker  is  not  entitled  to  the  bene- 
fit of  a  set-off  which  he  held  against  the  as- 
signee. In  Blair  v.  Mathlott,  46  Pa.  (10 
Wright)  262,  It  was  held  that  an  obligor  in  a 
bond  cannot  defalcate  against  the  assignee 
of  an  assignee  a  claim  or  set-off  which  be 
holds  against  the  first  assignee.  In  the  opin- 
ion in  that  case  it  is  said: 

"It  seems  to  me  that  it  wonld  complicate  a 
plain  and  l>eneficent  principle  much,  were  we 
to  tiold  that  wliere  a  bond,  without  any  right  of 
defalcation  between  the  original  parties,  is  pass- 
ed by  half  a  dozen  transfers,  diat  the  final  as- 
signee shall  have  to  submit  to  a.  settlement  of 
all  accounts,  great  or  small,  which  may  have  ex- 
isted l>etween  the  obligor  and  each  successive  as- 
signee. To  require  inquiries  as  to  the  state  of 
accounts  between  liim  and  such  assignees,  or  in 
defatilt  to  have  them  all  defalked  as  against  the 
ultimate  holder,  would  put  an  end  to  the  trans- 
mission of  such  choses  in  action  altogethet^-a 
thing  which  the  law  has  no  policy  in  discoor- 
aging." 

In  Perry  v.  Mays,  2  Bailey  (S.  O.)  354,  it 
was  held  that  in  an  action  on  a  negotiable 
note  by  the  indorsee,  under  an  indorsement 
after  maturity,  the  maker  cannot  set  off  a 
demand  against  an  intermediate  holder  of 
the  note,  not  the  original  payee  thereof.  In 
Savage  v.  Laclede  Bank,  62  Miss.  586,  it  was 
held  that: 

"Under  section  1124  of  the  Code  of  18S0,  the 
acceptor,  when  sued  upon  a  bill  of  exchange  br 
the  last  indorsee  thereof,  cannot  set  off  against 
the  same  an  account  acquired  against  an  inter- 
mediate indorser  while  the  bill  was  held  by  tlie 
latter.  This  statute,  wlilch  gives  the  defendant 
sued  upon  'any  such  assigned  bill  of  exchange 
the  benefit  of  all  set-offs  had  against  the  same 
previous  to  notice  of  the  assignment,  as  thoiij;h 
the  suit  had  been  brought  by  the  payee,'  has  ref- 
erence only  to  set-offs  against  the  party  with 
whom  the  defendant  dealt" 

A  Missouri  case,  very  much  like  the  case 
at  bar,  and  relating  to  the  assignment  of  a 
like  chose  in  action.  Is  that  of  Frowein  v. 
Calvlrd  &  Lewis,  76  Mo.  App.  567,  and  as  the 
statute  of  that  state  Is  very  similar  to  tliat 
of  our  own,  we  quote  from  the  opinion  of  tlie 
court  at  some  length,  because  we  deem  It  to 
be  directly  pertinent  to  the  case  under  re- 
view: 

"The  admissions  of  the  pleadings  in  the  case 
are  as  follows,  to  wit:  (1)  That  the  Deoton 
Brothers  hod  a  claim  for  a  call  deposit  amount- 
ing to  $215.89  against  the  insolvent  Henry 
Gounty  Bank,  of  which  (3alvird  &  X^wih  the  «1<^ 
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fendants,  were  the  assignees.  (2)  This  daim 
was  assigned  to  Sarah  L.  Denton  and  by  the  de- 
fendants allowed  in  her  name  for  that  amonnt 
and  a  certificate  issued  to  her  therefor.  (3) 
That  said  certificate  was  for  value  by  her  as- 
signed to  the  Frowein  Brothers  and  was  by  them 
assigned  for  value  to  plaintiff.  (4)  That  since 
the  last-named  assignment  the  said  assignees 
have  declared  a  dividend  of  10  per  cent,  on  the 
$100,  and  that  the  plaintiff  had  demanded  the 
same,  which  demand  had  been  refused ;  that 
the  Frowein  Brothers,  at  the  time  of  the  assign- 
ment of  said  certificate  to  them,  as  well  as  at 
the  time  of  the  assignment  thereof  by  them  to 
the  plaintiff,  were  indebted  to  said  Henry  Coun- 
ty Bank,  and  consequently  to  said  assignees,  in 
an  amount  greatly  in  excess  of  that  of  said  cer- 
tificate. 

"The  court  below  refused  to  make  an  order  re- 
qniriDj;  the  said  defendants  to  pay  over  to 
plaintiff  the  said  dividend,  and  dismissed  her 
petition.  The  question  thus  presented  is  wheth- 
er or  not  the  court  gave  the  proper  judgment  on 
the  pleadings. 

"It  will  be  seen  that  the  defendants  have  no 
daim  of  set-off  against  the  Denton  Brothers,  the 
creditor,  or  against  Mrs.  Denton,  their  assignee 
in  whose  favor  the  certificate  of  allowance  was 
issued.  But  the  right  of  set-off  is  asserted 
against  the  plaintiff  on  the  ground  that  the  Fro- 
wein Brothers,  the  intermediate  assignees,  were, 
whilst  such  certificate  was  in  their  hands,  in- 
debted to  the  defendants  in  an  amount  in  excess 
of  that  of  the  certificate.  The  remedy  of  set- 
off was  unknown  to  the  common  law.  It  is 
th«  creature  of  statute.  By  the  2  George  II, 
chapter  27,  section  13,  it  was  for  the  first  time 
enacted  that  where  there  were  mutual  debts  be- 
tween the  plaintiff  and  defendant  one  debt  might 
be  set  off  against  the  other.  And  afterward 
there  was  a  difference  of  opinion  between  the 
Kin^s  Bench  and  the  Common  Bench  as  to  the 
setting  oft  of  debts  of  different  natures  which 
gave  rise  to  the  statute  of  8  George  II,  chap- 
ter 24.  By  the  sixth  section  of  this  latter 
statute  mutual  debts  were  authorized  to  tie  set- 
off against  each  other,  notwithstanding  such 
debts  were  deemed  in  law  to  be  of  different  na- 
tures. 

"Section  8100  of  onr  statute  in  relation  to  set- 
off is  in  substance  the  same  as  that  of  the  Eng- 
lish statute  just  referred  to.  It  has  been  held 
by  the  English  courts  that  the  latter  statute  ap- 
plies only  when  the  debts  between  the  plaintiff 
and  defendant  were  mutual  legal  debts.  Isberg 
r.  Bowdenj22  Eng..Ii.  &  ISq.  R.  551.  Our  stat- 
ute says,  "That  where  two  or  more  persons  are 
mutually  indebted  •  »  •  and  one  of  them 
commences  an  action  against  the  other,  one 
debt  may  be  set  off  against  the  other.'  While 
the  English  statute  says  that,  'Where  there  are 
mutual  debts  between  the  plaintiff  and  defend- 
ant,' they  may  be  set  against  each  other.  It  is 
plain  that  the  terms  employed  in  the  former  are 
of  similar  import  to  those  employed  in  the  lat- 
ter. The  debts  due  to  be  the  subject  of  set-off 
must  be  mutual  between  the  person  who  sues 
and  the  one  sued,  or  between  the  plaintiff  and 
defendant.  If  there  is  no  debt  due  from  the 
plaintiff  at  all,  as  here,  how  can  the  statute  ap- 
ply? 

"It  is  clear  there  is  a  lack  of  that  mutuality 
of  indebtment  between  the  plaintiff  and  the 
defendants  which  is  required  to  make  the  stat- 
iite  applicable.  But  it  is  contended  by  the  de- 
fendants that  section  8161,  Revised  Statutes, 
which  provides  that  'in  actions  on  assigned  ac- 
counts and  nonnegotiable  instruments,  the  de- 
fendant shall  be  allowed  every 'just  set-off  or 
other  defense  which  existed  in  his  favor  at  the 
time  of  being  notified  of  such  assignment'  con- 
fers the  right  of  set-off  in  a  case  like  the  pres- 
ent. In  actions  on  assigned  accounts  and  non- 
negotiable  instruments  by  whom?  Does  it  mean 
by  any  assignee  whether  the  defendant  have  a 
claim  against  him  or  not?    Or  does  it  mean 


I  only  such  an  assignee  as  against  whom  the  de- 
fendant has  a  claim?  Or  does  it  mean  that 
where  there  have  been  successive  assignments 
and  the  defendant  has  a  claim  against  an  in- 
termediate assignee  that  such  dtdm  can  be  set 
off  against  that  in  the  hands  of  the  plaintiff, 
though  the  latter  is  not  a  debtor  of  the  former? 

"In  Waterman  on  Set-Off,  i  118,  it  is  stated : 
'Although  in  an  action  by  the  assignee  of  a 
promissory  note  against  the  maker  the  defend- 
ant (the  latter)  may  set  off  any  proper  demand 
which  he  may  have  held  against  the  payee,  at 
any  time  previous  to  notice  of  the  assignment 
to  the  latter;  yet  this  right  does  not  include 
demands  subsisting  against  intermediate  as- 
signees, through  whose  hands  such  note  or  bond 
may  have  passed  by  hlank  indorsement  or  other- 
wise, unless  there  is  an  agreement  between  the 
parties  to  that  effect,  founded  on  some  new  con- 
sideration.' And  this  statement  of  the  law  is 
supported  by  a  number  of  adjudicated  cases: 
Hooper  v.  Spicer,  2  Swan  [Tenn.1  494;  Ken- 
nedy V.  Manship,  1  Ala.  43 ;  Stocking  v.  Tonl- 
min,  3  Stew.  &  P.  [Ala.]  35 :  Blair  v.  Mathiott. 
46  Pa.  262;  Downey  v.  Tharp,  63  Pa.  322. 
While  Harris  v.  Burwell,  65  N.  C.  584,  at  first 
glance  would  seem  out  of  line  with  the  cases 
last  cited,  yet  when  the  facts  of  the  case  and 
the  terms  of  the  statute  which  influenced  the  de- 
cision therein  are  considered  it  will  be  found 
not  to  be  so.  Applying  the  foregoing  rule  to 
the  present  case,  it  is  clear  that  the  defendants 
cannot  set  off  the  plaintiff's  claim  with  that 
held  by  them  against  the  Frowein  Brothers, 
the  intermediate  assignee,  through  whose  hands 
the  plaintiff's  demand  passed  by  indorsement. 

"In  an  action  on  assigned  account  or  non- 
negotiable  note  a  set-off  could  not  be  allowed  but 
for  the  provisions  of  section  8161. 

"Under  the  English  statute  and  our  section 
8160  unless  there  be  a  mutual  indebtedness  the 
tight  of  set-off  can  have  no  existence.  But  sec- 
tion 8161  is  a  qualification  of  section  8160. 
Keeping  in  mind  tne  provisions  of  the  latter  sec- 
tion, it  will  be  seen  that  what  is  meant  by  the 
former  is  that  where  one  of  two  mutually  in- 
debted parties  is  sued  by  the  assignee  of  the 
other,  that  he  shall  be  allowed  every  just  set-off 
that  he  had  against  the  other  at  the  time  of  the 
notice  of  the  assignment.  Tlie  latter  of  these 
sections  places  the  assignee  and  the  defendant 
on  the  same  footing  that  the  assignor  and  the 
defendant  occupied  under  the  former. 

"But  if  the  first  assignee  does  not  sue,  but 
passes  the  daim  by  assignment  to  a  second  as- 
signee and  the  latter  sues  thereon,  then  the 
defendant  will  not  be  permitted  to  set  off  plain- 
tiff's claim  with  that  he  has  on  the  intermediate 
assignee.  The  defendant's  right  of  set-off 
against  a  claim  is  recognized  by  the  statute  to 
exist  between  himself  and  the  other  party,  be- 
tween whom  and  himself  there  was  a  mutual 
indebtedness  and  between  himself  and  the  as- 
signee of  the  latter.  The  statute  does  not  go 
beyond  this.  As  has  been  already  stated  tiie 
right  is  not  a  creation  of  the  common  law,  but 
of  the  statute,  and  if  it  does  not  exist  under 
the  statute  it  does  not  exist  at  all." 

If  it  be  true  that  while  the  deposit  was 
owned  by  Mrs.  Warllck  the  bank  had  the 
right  to  apply  it  in  extinguishment  of  Its 
matured  debt  against  her  (7  Corpus  Juris, 
653,  {  852;  Bank  of  Lawrencevllle  ▼.  Bock- 
more  &  Co.,  129  Ga.  582,  69  S.  E.  291;  Lu- 
thersTllIe  Banking  Co.  y.  Hopkins,  12  Ga. 
App.  488,  77  S.  B.  589 ;  Mllhouse  v.  Citizens' 
Bank  of  Valdosta,  14  Ga.  App.  240,  80  S.  E. 
703),  It  nevertheless  failed  or  refused  so  to 
do,  and,  under  the  view  we  have  taken.  It 
should  not  be  allowed  to  set  up  such  claim 
against  a  subsequent  holder  for  value. 

We  are  led  to  believe  that  the  conclusloi 
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we  have  arrived  at  Is  sound,  so  far  as  tbe 
facts  of  tbis  particular  case  go,  for  the  ad- 
ditional reason  that  under  the  ruling  made 
in  Nix  7.  EUlls,  118  Oa.  345,  45  S.  E.  404,  98 
Am.  St  Rep.  Ill,  Mrs.  Warllck  could  not 
herself  bare  set  off  the  deposit  assigned  to 
her  as  against  bar  indebtedness  due  tbe 
bank;  and,  as  we  deem  tbe  right  to  the  de- 
fense of  set-off  to  be  a  mutual  one,  neither 
could  the  bank  have  set  off  its  claim  in  an 
action  by  her  on  the  Indebtedness  due  by  It. 
In  tbe  Nix  Case,  supra,  it  was  held  that, 
while  one  indebted  to  a  bank  may  ordinarily 
purchase  ai  clalm«due  by  It,  and  use  the  same 
as  a  set-off,  when  subsequently  sued  on  a 
debt  due  the  bank,  yet,  where  the  bank  be- 
comes Insolvent,  such  a  right  continues  'only 
up  to  the  time  of  the  filing  of  tbe  petition 
for  tbe  appointment  of  a  receiver,  and  that 
the  receiver  of  the  bank  takes  its  choses  in 
action  in  tbe  same  plight  In  which  they  ex- 
isted at  tbat  time. 

It  is  our  opinion  tbat  the  court  erred  in 
allowing  tbe  bank  to  prove  its  claim  against 
Mrs.  Warlick,  the  intermediate  assignee,  In 
defeat  of  the  plaintiff's  action. 

Judgment  reversed. 

BROTLES,  P.  J.,  and  BLOODWOBTH, 
J.,  concur. 

(i»  Q%.  App.  <06) 

HALL  V.  STATE.     (No.  8315.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  23, 1017.) 

(SylldbHt  ly  the  Court.) 

Obiminai,  Law  cg=39i8(l)— Motion  fob  Nkw 

TbiaIi— Deniaii, 
No  error  of  law  is  complained  of,  and  the 
evidence  is  sufficient  to  support  the  verdict  of 
guilty.  The  court  did  not  err  in  overruling  the 
motion  for  a  new  trial,  based  upon  the  general 
grounds  only. 

[EM.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent.  Dig.  {  2163.] 

Error  from  City  Court  of  Tlfton ;  R.  Eve, 
Judge. 

Lem  Hall  was  convicted  and  be  brings  er- 
ror.   Affirmed. 

J.  B.  Murrow,  of  Tlfton,  for  plaintiff  In 
error.  J.  S.  Rldgdill,  SoL,  of  Tlfton,  for  tbe 
State. 

GEORGE,  3.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(U  Oa.  App.  eOO 

DUFFEY  V.  STATE.     (No.  K20.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  23,  1917.) 

(Byllahut  iy  the  Court.) 
1.  Ckiminal  Law  <3=>1050— ApfbiaI/— Assign- 

IIBNTS   OF   EltROB. 

The  bill  of  exceptions  was  not  sued  out  in 
time  to  preserve  the  exception  therein,   based 


upon  the  overruling  of  a  demurrer  to  the  a<v 
cusatioii,  and  there  were  no  exceptions  pendente 
lite.  The  assignment  of  error  upon  the  same 
ground,  wliich  appears  in  tbe  moticxi  for  a  new 
trial,  cannot  be  considered.  Redwine  Bros.  v. 
Street,  18  Ga.  App.  77(1).  89  S.  B.  163(1) ;  Kent 
V.  State,  15  Ga.  App.  210(2a),  82  S.  B.  7tE; 
Wills  V.  Young,  15  Ga.  App.  352(2),  83  S.  B. 
275;  CoulBon  v.  State,  13  Ga.  App.  148,  150(2), 
78  S.  E.  1108,  and  cases  there  cited:  Maror, 
etc..  of  DubUn  v.  Dudley,  2  Ga.  App.  7182,  58  S. 
E.  84. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  2856,  2658,  2660.] 

2.  Monoir  FOB  New  Tsiai,. 

There  is  no  substantial  merit  in  either  of 
the  two  remaining  special  grounds  of  tbe  mo- 
tion for  a  new  triaL 

3.  SUFFICIENOT  OF  EVIDBNCE. 

,  The  evidence  supported  the  verdict  and  the 
trial  judge  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Error  from  City  Court  of  Carrollton ;  James 
Beall,  Judge. 

ToUey  Duffey  was  tried  on  a  criminal 
charge,  and  from  a  verdict  be  brings  error. 

Affirmed. 

S.  C.  Boykln,  of  Carrollton,  for  plaintiff  in 
error.  Willis  Smith,  Sol.,  of  Carrollton,  for 
tbe  State. 

WADE,  a  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(19  Qa.  App.  4SS) 
PICKERT  V.  JONES.    (No.  801&) 
(Court  of  Appeals  of  Georgia,  Division  No.  3. 
March  16,  1917.) 

fByllabut  by  the  CourtJ 

1.  Justices  of  the  Peace  ®=347(2)— Jitbisdio- 
TioN— Enforcement  of  Mechanics'  Liens. 

"A  justice's  court  has  no  jurisdiction  of  a 
suit  brought  to  foreclose  a  lien  on  real  estate 
for  work  done  or  for  material  furnished  in  the 
improvement  of  the  same."  McAuliffe  v.  Baum 
et  al.,  142  Ga.  590,  83  S.  B.  239. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  186.] 

2.  Justices  of  the  Peace  ®=>91(1)  —  Sttb- 

PLU8AOE. 

Where  an  owner  of  real  estate  is  sued  in  a 
justice's  court  for  the  price  of  material  used 
by  the  defendant  in  the  improvement  of  the 
property,  and  in  the  same  suit  the  plaintiff 
claims  a  lien  on  the  real  estate,  and  prays  for 
both  a  general  judgment  against  the  defendant 
and  a  special  judgment  against  the  property, 
that  part  of  the  petition  which  relates  to  the 
lien  will  be  regarded  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i§  307-309,  323.] 
8.  Sales  <&=3359(1,  2)— Acnow  wb  Pbice— 

BVIDENCX. 

Where  on  the  trial  of  such  a  case  the  plain- 
tiff introduced  a  waybill  showing  that  the  ma- 
terial was  shipped  to  tbe  defendant,  and  testified 
that  he  "furnished  the  material  as  per  itemized 
bill  and  sliipped  to"  the  defendant  and  that  ha 
"made  repeated  efforts  to  collect  the  bill,  but  it 
has  not  been  paid,"  and  there  was  no  other  evi- 
dence in  the  case,  it  cannot  be  held  that  the  evi- 
dence demanded  a  verdict  for  the  plaintifE.  The 
suit  was  upon  an  implied  contract  to  pay  for 
material   furnished   to  the  defendant,   ana   the 
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itemized  statement  attadied  to  the  suit  enu- 
merated the  material,  but  did  not  fix  the  Talue 
thereof.  AlthopKh  it  was  undisputed  that  the 
material  was  shipped  to  the  defendant,  there  was 
no  proof  that  it  was  ordered  or  accepted  b; 
h«t,  or  that  she  was  bound  to  accept  it,  or  that 
it  was  used  for  the  improyemmt  of  her  property, 
either  with  or  without  her  knowledge  or  consent; 
and  the  evidence  for  the  plaintiff  wholly  fails 
to  show  the  value  of  the  material,  or  to  furnish 
any  data  from  which  its  value  might  be  inter- 
red. AccOTdingly  the  judge  of  the  superior 
court  did  not  err  in  sustaining  the .  certiorari 
sued  out  by  the  defendant  and  in  (ranting  her  a 
new  triaL 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ii  1056-106&] 

Error  from  Superior  Court,  Fnlton  Cotinty ; 
Geo.  L.  Bell,  Judge. 

Action  by  A.  F.  Plckert  against  Mrs.  S.  F. 
Jones.  Jndgment  for  plaintiff,  motion  for 
new  trial  granted,  and  plaintiff  brings  error. 
Affirmed. 

R.  B.  Blacklnim  and  O.  F.  Wells,  botb  of 
Atlanta,  for  plaintiff  In  error.  Jos.  W.  & 
John  D.  Humphries,  of  Atlanta,  for  defendant 
In  error. 

OBOROB,  J.    Judgment  affirmed. 

WADES,  C.  J.,  and  LUKE,  J.,  concur. 

(U  Oa.  App.  4Tt) 

SHORE  T.  BROWN.    (No.  7747.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  15,  1917.) 

fSfUatms  by  the  Court.) 

1.  Tbial  €=>169— DistasSAL  AND  NoRSmT— 

Gbotjsds. 
"If  the  plaintiff  fails  to  make  out  a  prima 
fade  case,  or  if,  admitting  all  the  facts  proved 
and  all  reasonable  deductions  from  them,  the 
plaintiff  ought  not  to  recover,  a  nonsuit  will  be 
granted."     Civ.  Code  1910,  §  5042. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D%.  H  341,  359-^67.] 

SL  Triai.  <s=»160  —  iNToiTTRTAinr  Nonsuit— 

POWBB  OF  COUBT. 

Where  the  plaintiff  fails  to  make  out  a  prima 
fade  case  as  stated  above,  and  the  defendant 
does  not  nM>ve  for  a  nonsuit,  the  court  may,  in 
the  economy  of  time  and  money,  on  its  own  mo- 
tion enter  Judgment  of  nonsuit.  Moody  v.  Davis, 
10  Ga.  408(3);  Moore  &  Co.  v.  Cameron,^  12 
Ga.  266 ;  Kelly  v.  Strouse.  116  Ga.  874,  43  S. 
E.  280(8). 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  I  868.] 

8.  Tbial  <S=»160— DrsMissAt  and  Nonsuit— 

EVIDKNCS— EbBOE, 

Where  tlie  only  evidence  for  the  plaintiff 
was  his  own  depositions,  and  during  the  reading 
thereof  to  the  jury  the  attention  of  the  judge  was 
temporarily  diverted  '"which  prevented  a  clear 
understanding  of  the  evidence  read,"  and  where 
the  case  was  allowed  to  proceed  and  evidence 
for  the  defendant  was  introduced,  and  "the  court 
called  for  the  depositions  and  read  them  over 
carefully,"  and  then  called  attention  of  counsel 
for  the  plaintiff  to  the  fact  that  the  evidence 
•bowed  that  the  defendant  went  into  possession 


of  the  property  by  agreemient  of  the  parties,  and 
that  no  demand  had  bem  proved,  and,  in  the 
opinion  of  the  court,  so  conversion  shown,  and 
the  judge  asked  counsel  for  the  plaintiff  if  he  had 
anything  further  to  offer,  and  was  answered  in 
the  negative,  and  thereupon  the  court  on  its  own 
motion  entered  judgment  of  nonsuit,  tiiere  was 
in  this  no  error  hurtful  to  the  plaintiff,  especially 
as  the  evidence,  taken  as  a  whole,  would  have 
authorized  the  judge  to  direct  a  verdict  for  the 
defendant.  Zipperer  r.  Mayor  and  Alderman 
of  Savannah,  128  Ga.  135,  67  S.  E.  Sll(4) ; 
Barnes  v.  Carter,  120  Oa.  896,  48  S.  E.  387 
(2);  Equitable  Mfg.  Ca  t.  Davis,  130  Oa.  67, 
60  S.  E.  262(4). 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  368.] 

4.  Tbovkb  and  Contebsion  *»9(4)  — Condi- 
tions Pkkcedbnt— Deuand  and  Refusal. 
In  this  case  the  evidence  of  the  plaintiff 
shows  that  the  sawmill  and  fixtures  for  which 
suit  was  brought  had  been  hired  by  him  to  the 
defendant  for  an  indefinite  period;  and  where 
there  is  such  a  bailment  before  the  plaintiff 
can  recover  in  an  action  of  trover,  a  demand 
and  refusal  must  be  shown.  Baston  v.  Rabun, 
115  Ga.  378,  41  S.  E.  568 ;  loveless  v.  Fowler, 
79  Ga.  134,  4  S.  E.  103, 11  Am.  St  Rep.  407(4); 
rhmn  V.  Cox,  Hill  &  Co.,  85  Ga.  141,  11  S.  E. 
682. 

[Ed.  Note.— For  other  cases,  see  Trovw  and 
Conversion,  Cent  Dig.  {  61.] 

6.  Tbovkb  and  CoNTxasioN  9s>l— Elhiknts 

OF  Action. 
In  trover  conversion  is  tiie  gist  of  the  ac-  - 
tion.  There  must  be  some  act  of  malfeasance, 
not  mere  nonfeasance;  some  positive  wrong,  and 
not  the  mere  omission  of  what  is  right  Mere 
neglect  of  duty  will  not  support  an  action  of 
trover.  Southern  Express  Co.  v.  Sinclair,  180 
Ga.  372,  60  S.  B.  8*9;  Savaire  v.  Smythe  4 
Co.,  48  Ga.  662(2);  RoU  v.  Black,  Dud.  18; 
Bristol  V.  Burt  7  Johns.  (N.  Y.)  254,  5  Am.  Dec. 
264;  Femald  v.  Chase,  37  Me.  289-291:  Stur- 
ges  V.  Keith,  57  IlL  461, 11  Am.  Rep.  28(3). 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  $}  1,  2.] 

6.  Appeai.  and  Ebbob  4^973  —  Dibuibbai. 

AND   Nonsuit  9=981(2)    —  Disceetion   of 

OouET— Nonsuit— RErW8TATBJi«NT—Di80BE- 

TioN  of  Trial  Judgb. 
An  application  to  reinstate  a  case  after  a 
nonsuit  is  addressed  to  the  sound  discretion  of 
the  trial  judge,  and  this  court  will  not  interfere 
unless  that  discretion  is  abused.  This  court  can- 
not say  in  this  case  tliat  the  judge  abused  his 
discretion.  Cooper  v.  Jones,  24  Ga.  474^); 
Bowen  v.  Wyeth,  119  Ga.  687,  46  S.  B.  823; 
City  of  AtianU  v.  MlUer,  126  Ga.  495.  54  S.  E. 
538;  Bird  v.  Burgstdner,  113  Ga.  1012,  39  S. 
E.  425;  Harrison  v.  T&te,  100  Ga.  317,  27  S. 
E.  179. 

[Sid.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  j|  3846;  Dismissal  and  Non- 
suit Cent  Dig.  {  UX] 

Error  from  City  Court  of  Hall  Connty; 
A.  C.  Wheeler,  Judga 

Action  by  R.  M.  Shore  against  J.  W. 
Brown.  Jndgment  of  nonsuit,  and  plaintiff 
brings  error.    Affirmed. 

E.  D.  Kenyon,  of  Gainesville,  for  plaintiff 
In  error.  J.  O.  Adams,  of  Gainesville,  tor  de- 
fendant in  error. 

BIX>ODWOBTH,  J.    Judgment  affirmed. 

BROYIiES,  P.  J.,  and  JENKINS,  J.,  concur. 
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(U  Qa.  App.  454) 

TATIXJR  T.  CONE.     (No.  7674.) 

(Court  of  Appeals  of  Georgia,  IMvision  No,  1, 

March  15,  1917.) 

(Syllabui  ly  the  Court.) 

Sales  «=s>347(3),   355(1)— Action— Defensb— 

Want  of  Considebation. 
Where  the  purchaser  of  an  automobile  in- 
spected it  personally  before  the  purchase,  made 
a  cash  payment,  gave  his  promissory  note  for  the 
remainder,  and  received  the  property,  and  about 
four  months  thereafter  made  a  payment  on  the 
note,  and  in  another  month  made  another  pay- 
ment thereon,  and  some  time  after  the  maturity 
of  the  note,  being  pressed  for  payment  of  the 
balance  due,  wrote  to  the  attorney  of  the  holder 
of  the  note  a  letter  in  regard  to  it  as  follows : 
"Your  letter  to  hand  and  noted.  It  is  im- 
possible for  me  to  send  you  check  for  that 
amount  now.  Have  got  a  judgment  against  the 
men  that  owe  me,  and  just  as  soon  as  the  sheriff 
oin  collect  the  money  I  will  send  to  you.  I 
think  that  will  be  sooner  than  you  can  make  it 
out  of  me  to  sue  me.  Yott  know  it  is  hard  to 
collect  anything  now.  I  know  Mr.  Taylor  thinks 
I  don't  want  to  pay  him,  but  I  can't  help  it;  I 
am  doing  all  I  can  do.  If  be  will  wait  until  I 
can  collect  this  money  he  shall  have  It" — the 
maker  of  the  note,  when  sued  thereon  some 
months  thereafter,  could  not  successfully  set 
up  the  defense  that  there  had  been  a  total  failure 
of  consideration.  Therefore  a  verdict  in  favor  of 
the  defendant  in  this  case  was  wholly  nnsus- 
tained  and  the  plaintiff  was  entitled  to  a  judg- 
ment for  the  amount  sued  for.  The  court  erred 
in  overruling  the  motion  for  a  new  trial.  Baxley 
Tie  Co.  T.  Simpson  &  Harper,  1  Ga.  App.  670, 
57  S.  B.  1090;  Stimpson  Specialty  Co.  v.  Par- 
ker, 10  Ga.  App.  295,  73  S.  B.  412;  Hardee  v. 
Carter,  94  Ga.  482,  19  S.  E.  715;  American 
Cor  Co.  v.  Atlanta  Street  Ry.  Co.,  100  Ga.  254, 
28  S.  E.  40;  Lmnsford  v.  Malsby,  101  Ga.  40, 
28  S.  B.  496;  Page  v.  Dodson  Co.,  106  Ga.  80, 
31  S.  E.  804. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent' 
Dig.  H  965,  1025,  1027-1035.] 

Error  from  City  Court  of  Nashville;  C.  A. 
Christian,  Judge. 

Action  by  J.  W.  Taylor  against  J.  S.  Cone. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

J.  D.  Lorett  and  Hendricks,  Mills  &  Hen- 
dricks, all  of  Nashville,  and  J.  S.  Rldgdill, 
of  Tlfton,  for  plaintiff  In  error.  J.  H.  Gary 
and  J.  P.  Knight,  both  of  Nashville,  for  de- 
fendant In  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  0   J.,  and  GEORGE,  J.,  concur. 


0$  Ga.  App.  475) 

PITTMAN  v.  ALEXANDER.    (No.  7717.) 

(Court  of  Appeals  of  Georgia,  Division  No,  2, 

March  15,  1917.) 

(SylUiiut  by  tke  Court.) 
1.  CouBTB  «=>  190(3)— Dismissal  —  Evidence. 
The  only  issue  involved  in  this  case  being 
as  to  whether  the  defendant  in  the  municipal 
court  of  Atlanta  was  entitled  to  a  set-ofE  in 
the  suit  against  him,  and  the  evidence  upon  this 
issue  being  conflicting,  but  ample  to  justify  the 
judgment  of  the  trial  court  disallowing  the  set- 
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off,  the  judge  of  the  superior  court  did  not  err 
in  overruling  and  dismissing  the  certiorari. 

2.  Cebtiorabi      ®=3G9— Final      JuooMKfT— 

Statute. 
Under  section  5201,  Civil  Code  1910,  when 
the  superior  court  sustains  a  certiorari,  it  has 
no  authority  to  render  also  a  final  judgment  if 
issues  of  fact  are  involved  and  the  case  does 
not  necessarily  depend  upon  a  controlling  ques- 
tion of  law.  Almand  v.  Ga.  R.  R.  &  B.  Co., 
102  Ga.  152.  29  S.  E.  159 ;  Ga.  R.  R.  &  B.  Co. 
V.  Partee,  107  Ga.  789.  33  S.  E.  668;  Williams 
V.  Bradfield,  116  Ga.  705,  43  S.  E.  57 ;  Patter- 
son V.  Cen.  of  Ga.  Ry.  Co.,  117  Ga.  827,  45  S. 
E.  250 ;  A.  C.  I..  R.  R.  Go.  v.  Shuman,  121  Ga. 
113,  48  S.  E.  680 ;  Baas  Dry  Goods  Co.  v.  Elec- 
tric Co.,  123  Ga.  640,  51  S.  E.  579 ;  Lancley 
Mfg.  Co.  V.  Frey  &  Co.,  10  Ga.  App.  758.  73  S. 
E.  1074  (4).  But  when  the  finding  of  the  trial 
court  should  be  and  is  sustained,  and  the  cer- 
tiorari overruled,  there  is  no  error  in  rendering 
final  judgment  in  the  case.  Ford  v.  Price  & 
Lucas,  116  Ga.  793,  43  S.  B.  69  (2) ;  (Ja.  So.  * 
Fla.  Ry.  Co.  v.  Giddens,  117  Ga.  799,  45  S.  E. 
67.  Indeed,  where  a  certiorari  l)ond  has  been 
given,  this  would  seem  the  better  and  more  prop- 
er procedure.  See  Bailey  v.  Ware  &  Harper. 
91  S.  E.  275,  decided  at  the  present  term  of  this 
court 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  {S  185-194.] 


Error  from  Superior  Court,  Fulton  Coaa- 
ty ;   J.  T.  Pendleton,  Judge. 

Action  between  C.  H.  Pittmaa  and  Eldgar 
Alexander.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

W.  A  James,  of  Atlanta,  for  plaintiff  In 
error.  Moore  &  Pomeroy,  of  Atlanta,  for 
defendant  In  error. 

JENKINS,  J.   Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J, 
concur. 

(U  Ga.  App.  459 
CAMP  ▼.  TURNER  et  aL    (No.  7629.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  15, 1917.) 

(Syttabut  6v  the  Court.) 

1.  Tboveb  and  Convebsion  ^=>1($— Right  or 

Action— Possession. 
Without  considering  the  testimony  excluded 
by  the  court  as  to  the  claim  of  right  under  which 
the  plaintiff  held  possession  of  the  property  for 
which  she  brought  her  action  of  trover,  her  tes- 
timony  disclosed  that  she  was  in  fact  in  posses- 
sion of  the  property  after  the  death  of  her  hus- 
band, and  she  was  entitled  to  maintain  her  ac- 
tion for  any  interference  with  such  possession 
except  as  against  the  true  owner  or  a  person 
wrongfully  deprived  of  possession.  Civil  Code 
of  1910,  {  4482. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  i§  119-147.] 

2.  Troveb  and  Convebsion  €=>66— Evidknck 
-Nonsuit. 

There  being  proof  of  possession  by  the  plain- 
tiff and  of  interference  therewith  by  the  de- 
fendants, who  had  not  been  deprived  wrongfoUy 
of  the  property  in  dispute,   and  were  not  the 
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true  owners  thereof,  tie  court  erred  In  award- 
ing a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
ConverBion,  Cent  Dig.  H  28S-294.] 
3.  Affeai.    and    Erbos    «=»743(2)— AaaiOR- 

MBNTB  OF  EBBOB — CONSIDEBATION. 

The  assignment  of  error  complaining  of  the 
ezdasion  of  a  certain  writing  evidencing  a  pro- 
ceeding in  the  court  of  ordinary  may  not  be 
considered,  since  the  contents  of  the  document 
excluded  cannot  bo  ascertained  without  refer- 
ence to  other  parts  of  the  record  (Flynt  v.  Trib- 
ble,  01  S.  E.  SO) ;  and,  as  this,  assignment  of 
error  may  not  be  considered,  we  cannot  rule 
upon  the  further  assignment  of  error  complain- 
ing of  the  exclusion  of  testimony  to  the  effect 
that  the  plaintiff's  possession  of  the  property 
in  dispute  was  held  under  and  by  virtue  of  pro- 
ceedings from  the  court  of  ordinary,  excluded  by 
the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8011.] 

Error  from  City  Court  of  Floyd  Coonty; 
W.  J.  Nunnally,  Judge. 

Trover  by  Neonle  Camp  against  LlUie 
Turner  and  others.  Judgment  of  nonsuit, 
and  plaintiff  brings  error.    Reversed. 

Harris  &  Harris,  of  Rome;  for  plaintiff  in 
error.  M.  B.  Eubanka,  of  Rome,  for  defend- 
ants in  error. 

WADE,  C.  J.    Judgment  reversed. 

GEORGE  and  LUKE,  JJ.,  concur. 

(19  Ga.  App.  4>2) 

MURPHY  V.  CHIPLEY   HOME  MIXTURE 

GUANO  CO.    (No.  7727.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16,  1917.) 

(SvUabva  by  the  Court.} 

1.  Appeal  and  Ebbob  «=»957(1)— Judgment 

^=>139i— DlSCBETION  OF  TRIAL  CoUBT — SET- 
TING Aside  Default  Judgment — Review. 
"Whether  a  judgment  by  default  will  be  set 
aside  or  not  is  a  question  addressed  to  the  sound 
discretion  of  the  court  below,  and  this  court 
will  not,  as  a  general  rule,  interfere,  unless  such 
discretion  has  been  grossly  abused."  Lambert 
V.  Smith,  57  Ga.  25  (1). 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8S23 ;  Judgment  Cent.  Dig. 
fS  265-268.] 

2.  Judgment  «=»163  —  Discbetion  of  Tbial 
Coubt— Setting  Abide  Default. 

The  court  did  not  abuse  its  discretion  in  re- 
fusing to  set  aside  a  verdict  on  the  ground  set 
out  in  the  defendant's  motion  for  a  new  trial  as 
follows :  "The  defendant  had  conversation  in 
December,  1915,  with  Mr.  Henry  Reeves,  attor- 
ney for  plaintiff,  by  the  terms  of  which  agree- 
ment the  above  proceedings  were  to  be  suspended 
until  after  one  Will  Crawford,  who  was  then 
present  could  see  Mr.  Tom  Wisdom,  from  whom 
defendant  had  been  purchasing  similar  goods 
to  those  sued  for,  and  to  whom  payment  had 
l>een  made  for  the  goods  in  question,  and  w)io 
Was  also  a  member  of  the  firm  claiming  said 
indebtedness,  for  the  purpose  of  having  Mr.  Wis- 
dom rectify  the  error  in  the  account  sued  on; 
tliat  said  Will  Crawford  was  to  see  Wisdom  ana 
have  him  see  defendant,  but  that  before  such 
had  been  done  the  court  entered  default  judg- 
ment at  the  same  term  at  which  the  case  was  in 
default ;"   the  purported  agreement  being  denied 


by  the  attorney  for  the  plaintiff.  Civ.  Code 
1910,  §  6251;  Penn  &  Watson  v.  McGhee,  6 
Ga.  App.  631,  65  S.  E.  686  (5) ;  Exchange  Bank 
of  Macon  v.  Elkan,  72  Ga.  197;  Mathews  & 
Company  v.  Bishop,  106  Ga.  564,  32  S.  B.  631 
(2) ;  Moore  v.  Kelly  &  Jones  Co.,  109  Ga.  708, 
35  S.  E.  168  (2). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  32&) 

Error  from  City  Court  of  La  Grange; 
E'rank  Harwell,  Judge. 

Action  by  the  Chlpley  Home  Mixture  Gua- 
no Company  against  J.  W.  Murphy.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AfOrmed. 

Meadors  &  Wyatt,  of  La  Orange,  for  plaln- 
tlfl  In  error.  Henry  Reeves,  of  La  Grang;e, 
for  defendant  In  error. 

BLOODWORTH,  3.    Judgment  affirmed. 

BROYLES,  P.  3.,  and  JENKINS,  J.,  con- 
cur. 

(10  Oa.  App.  452) 
WINDOM  V.  STATE.    (No.  8030.) 
(C^oort  of  Appeals  of  Georgia,  Division  No.  1. 
March  13,  1917.) 

(Syllabut  iy  the  Court.) 

1.  Intoxicating  Liquobs  *=»226— Offenses 
— Sale— Evidence. 

Upon  the  trial  of  one  charged  with  the  sale 
of  intoxicating  liquor  it  was  error  for  the  court 
to  permit  a  witness,  over  proper  objection,  to 
testify  that  he  bought  whisky  from  a  person 
other  than  the  defendant,  that  lived  on  the 
same  premises  with  the  defendant,  when  the 
witness  testified  that  he  had  never  bought  any 
whisky  from  the  defendant  and  that  the  de- 
fendant was  not  present  and  had  no  connection 
with  the  sale.  Holmes  v.  State,  12  Ga.  App. 
359,  77  S.  E.  187. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {J  282-286.] 

2.  Witnesses  <8=»361(1),  362— Impeachment- 
Rebuttal. 

A  witness  whose  impeachment  has  been  at- 
tempted by  proof  of  general  bad  character  may 
be  sustained  by  witnesses  who  admit  that  his 
character  is  bad,  but  that  they  would  believe 
him  on  oath.  The  question  as  to  whether  the 
witness  has  been  successfully  impeached,  and 
the  value  of  his  testimony,  is  exclusively  for  the 
jury.  Taylor  v.  State,  5  (ia.  App.  237,  62  S.  E. 
1048. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1167,  1171-1176.] 

8.  Cbiminal    Law     <3=9351(8)  —  Evidence — 

Flight. 
It  is  not  error  for  the  court  to  charge  the 
jury  in  effect  that  flight  by  one  charged  with 
crime,  immediately  after  the  alleged  commis- 
sion of  the  act  may  be  considered  by  the  jury 
as  a  circumstance,  not  sufficient  itself  to  estab- 
lish guilt  but  as  a  circumstance  in  determining 
the  guHt  or  innocence  of  the  accused.  Bamett 
V.  State.  136  Ga.  65,  70  8.  E.  868 ;  Smith  v. 
State,  106  Ga.  673,  32  S.  E.  861,  71  Am.  St 
Rep.  286. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  770,  930,  031.] 

4.  Ruling  on  Motion  fob  New  Tbial. 

For  the  reasons  assigned  in  the  first  head- 
note,  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 
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Error  from  City  CJonrt  of  Newnan ;  W.  A. 
Post,  Judge. 

Bolsey  Wlndom  waa  convicted  of  the  sale 
of  Intoxicating  liquor,  and  he  brings  error. 
Reveraed. 

Stanford  Arnold,  of  Newnan,  for  plaintiff 
in  error.  W.  U  Stalllnga,  Sol^  of  Newnan, 
for  the  State. 

LUKE,  J.    Judgment  reversed. 

WADE^  a  J.,  and  OEOROE,  J.,  concur. 


(19  Qs.  App.  sot) 

GRAHAM  ▼.   SAVANNAH  BLBCTRIO  CO. 

(No.  7984.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  19, 1917.) 

(SyUabu*  by  the  Court.) 

1.  CONTBOLMNO  DKOUION. 

The  adjudication  of  this  case  is  controlled 
In  principle  by  the  decision  in  Bird  v.  Savan- 
nah Electric  Co.,  16  6a.  App.  453,  85  S.  E.  621, 
as  the  material  facts  in  both  petitions  are  sub- 
stantially tlie  same.  There  was  no  error  in  sus- 
taining the  demurrer  and  dismissing  the  suit 

Error  from  City  Court  of  Savaimah'; 
Davis  Freeman,  Judge. 

Action  by  NelUe  Graham  against  the  Sa- 
vannah Electric  Company.  Judgment  for  de- 
fendant, dismissing  the  suit,  and  plaintiff 
brings  error.    Affirmed. 

Oliver  &  Oliver  and  L.  A.  Plnkussohn,  all 
of  Savannah,  for  plaintiff  In  error.  Osborne, 
Lawrence  &  Abrahams,  of  Savannah,  for  de- 
fendant in  error. 

WADE,  0.  3.    Judgment  affirmed. 

GEORGE  and  LUEE,  JJ.,  concur. 


(19  Oa.  App.  4N) 

CENTRAL  OF   GEORGIA  RAILWAY   CO. 
V.  SI8TRUNK  et  al.    (No.  7773.) 

(0>urt  of  Appeals  of  Georgia,  Division  No.  1. 
March  19, 1917.) 

(Syttaiut  by  the  Court.) 

1.  Law  or  Case. 

The  questions  of  law  in  this  case  were  set- 
tled in  Central  of  Georgia  Ry.  Co.  v.  Sistrunk 
et  aL,  16  Ga.  App.  683,  85  S.  B.  954,  and  the 
pleadmgB  were  amended  to  conform  with  the 
rulings  there  announced. 

2.  Vebdict  and  Brbob  or  IiAW. 

The  evidence  authorized  the  verdict,  and  no 
error  of  law  was  committed. 

Error  from  Superior  Court,  Screven  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Action  by  N.  B.  W.  Sistrunk  and  others 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 


Saffold  &  Jordan,  of  Siwalnsboro,  for  plain- 
tiff In  error.  E.  E.  Overstreet,  of  Sylvanlii, 
for  defendants  In  error. 

LUEE,  J.    Judgment  affirmed. 

WADB,  0.  J.,  and  GBOBGB,  J.,  concur. 


(19  Qa.  App.  489) 
PAREBEv.LEE.    (No.  7785.) 

(Conrt  of  Appeals  of  Georgia,  Division  Na  1. 
Match  19,  1917.) 

(Bylldbu*  by  the  Court.) 

1.  MonoiT  TO  Dramss. 

The  motion  to  dismiss  the  writ  of  error  is 
without  merit.    Acts  1911,  p.  160. 

2.  Action  <S=27(1),  2&-Tobt  ob  Contraco- 
Waiveb  of  Tobt. 

Where  one  wrongfully  takes  the  personal 
property  of  another  and  converts  it  into  money, 
the  latter  has  a  right  of  action  ex  delicto  for 
the  wrong  done  him,  though  he  is  not  restricted 
to  that  form  of  action,  but  may,  as  a  general 
rule,  waive  the  tort  and  sne  in  assumpsit  as  for 
money  had  and  received.  Cragg  v.  Arendale, 
113  Ga.  181,  38  S.  B.  899 :  Southern  Ry.  Co.  v. 
Bom  Steel  Range  Co.,  122  Ga.  658,  60  S.  E. 
488. 

[Bd.  Note.— For  other  .cases,  see  Action,  CenL 
Dig.  ${  160-170,  195-215.] 

S.  Otbeb  Absionuents. 

There  is  no  merit  in  any  of  the  assignments 
of  error. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  between  N.  D.  Parker  and  F.  S.  Lee. 
Judgment  for  the  latter,  and  the  former 
brings  error.     Affirmed. 

Hendricks,  Mills  &  Hendricks,  of  Nash- 
ville, for  plaintiff  In  error.  W.  D.  Bule,  ot 
Nashville,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 


(19  Oa.  App.  s&> 

TURNER  V.  JOHNSON-LUND  CO. 

(No.  7896.) 

(Court  of  Appeals  of  Georgia,  Division  N<X  1. 

March  20,  1917.) 

(Byllabui  by  the  OovrU) 

1.  JcsTiCESOF  Tae  Peace  «=>206(4)— Answer 
OF  Justice— Effect. 

Where  the  answer  of  the  ;)u8tice  of  the  peace 
to  a  writ  of  certiorari  is  neither  traversed  nor 
excepted  to,  the  court  is  bound  to  determine  the 
cause  just  as  made  by  the  answer. 

(Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Ont.  Dig.  §  796.] 

2.  OVERB-DLINQ   ObTIOBABI. 

Upon  the  answer  of  the  jusitice  of  the  peace, 
the  court  did  not  err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Hart  County; 
J.  N.  Worley,  Judge. 
Action  between  C.  D.  Turner  and  the  John- 
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■on-Iiond  GomiMuiy.     Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

A.  G.  &  Julian  McCnrry  and  W.  L.  Hodges, 
all  of  Hartwell,  for  plaintiff  in  error.  J.  EL 
&  Parke  Skelton,  of  Hartwell,  for  defendant 
In  error. 

IfUKB,  J.    Judgment  affirmed. 

WADE,  a  Jn  and  GBOROB,  J.,  concur. 

(1*  Oa.  Adv.  6U) 

DOLAN  et  aL  v.  UFSEX.    (Na  7937.) 

(Oonrt  of  Appeals  of  Georgia,  Divimon  Na  2. 

March  19,  1917.) 

(SyllabuM  if  (A«  Court.) 

1.  Denial  or  Monon  to  Dismiss  Bill  or 

BXCEFTIONS. 
There  is  no  snbstantial  merit  in  the  motion 
to  dismiss  the  bill  of  exceptions,  and  it  is  ac- 
cording!; denied. 

2.  Ck>RTaACTB  «=>278(1)— "Ehtim  Corthaot" 
— ConnrtiOR  Pbecedknt. 

In  an  indivisible  contract  "the  entire  ful- 
flllment  of  the  promise  by  either,  in  the  absence 
of  any  agreement  to  the  contrary,  or  waiver,  is 
a  condition  precedent  to  the  falfillment  of  any 
part  of  the  promise  by  the  other.  •  ♦  •  In 
determining  whether  the  contract  is  entire  or 
severable  the  criterion  is  to  be  foand  in  the 
question  whether  the  whole  quantity,  service, 
or  thing— all  as  a  whole — ^is  of  the  essence  of 
the  contract.  If  it  appear  that  the  contract 
was  to  take  the  whole  or  none,  then  the  con- 
tract would  be  entire.  Clark,  C!on.  657."  Brox- 
tott  V.  Nelson,  103  Ga.  327,  330,  331,  SO  S.  E. 
38,  68  Am.  St.  Bep.  97. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {f  1207-1213. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Entire  Contract.] 

8.  CONTKACTS   <8=>171(1)— CoNSTBUonow— En- 

TIBB  OB  SEVEBABLK  CoNTBACT. 

Where  a  contract  is  entire,  the  whole  con- 
tract stands  or  falls  together.  Civ.  Code  1910, 
i  422a 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  »  764,  756.] 

4.  AssmcpsiT,  Action  or  «=96(1)— Oortbactb 
®s>324(2)  — Wobk  Awn  Labob  «=»9  — Eh- 
TIBK  Conteact— STATimt. 

Where  the  plainti£(  has  performed  a  part 
only  of  an  indivisible  contract,  and  the  defendant 
has  accepted  this  part  performance,  the  plaintiff 
can  recover  upon  a  quantum  meruit,  or  in  as- 
sumpsit, but  he  cannot  recover  upon  the  con- 
tract itself.  Southern  Ry.  Co.  v.  Branch,  9 
Oa.  App.  310,  71  S.  E.  686. 

[Ed.  Note. — For  other  cases,  see  Assumpsit, 
Action  of.  Cent  Dig.  {S  27,  28;  Contracts,  Cent 
Dig.  ii  1656,  1566;  Work  and  I^abor,  Cent 
Dig.  |(  23.  ^.J 

5.  COKTBAOTS   «S9327(1)    —   PKBrOBUAKOS    or 

Contract. 
Where  the  plaintiff  bases  bis  right  to  recover 
upon  an  express  contract,  which  is  entire  and 
indivisible  he  cannot  recover  unless  he  has  per- 
formed aU  his  obligations  under  the  contract 
Hill  V.  Balkcom,  79  Ga.  444,  6  S.  E.  200; 
Parker  v.  BYirlinger,  122  Ga.  315,  60  S.  E.  98< 
Bennett  v.  Burlcbalter,  128  Ga.  164,  57  S.  E. 
281;    Broxton  v.  Nelson,  supra. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1663-1670.] 


6.  OoinxACTB  «c9e43  —  Entire  Contract  — 
Recoveby. 

The  contract  which  is  the  basis  of  the  ac- 
tion in  the  case  at  bar  was  an  entire  contract,. 
and  the  defendants  could  plead  that  the  plain- 
tiff had  breached  the  contract  in  certain  par- 
ticulars, setting  tbem  forth,  and  it  was  not  in- 
cumbent apon  them  to  allege  the  amount  that 
they  had  been  damaged  by  reason  of  such 
breadies. 

IE!d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ${  1606,  1687.] 

7.  Stbikino  PuiA. 

The  court  erred  in  striking  the  defendants' 
plea,  and  the  subsequent  proceedings  in  the  case 
were  nagatoiy. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Beid,  Judge. 

Action  between  W.  K.  Dolan  and  other» 
and  C.  D.  liifsey.  Judgment  for  tbe  latter, 
and  the  former  bring  error.    Reversed. 

Wm.  F.  Slaton,  Jr.,.  and  L.  S.  Enlbert,  botb 
of  Atlanta,  for  plolntUb  in  error.  Moore  & 
Pomeroy,  of  Atlanta,  for  defendant  In  ei^ 
ror. 

BROTLES,  P.  J.    Judgment  reversed. - 

JENKINS  and  BLOODWORTH,  JJ.,  eon- 
cur. 

(19  Ga.  App.  51g> 
BRANNEN  ▼.  McELVEBN.    (No.  7915.) 
(Court  of  Appeals  of  Geortrin,  Division  No.  2. 
Mardt  19, 1917.) 

(SyUahxu  iv  the  Court.) 

1.  Appeal  and  Ebbob  «=»173(6>— Vebdict— 
Prksbntatioh  or  Groondb  or  Review. 

This  court  will  not  grant  a  new  trial  on 
the  ground  that  the  verdict  is  contrary  to  law 
because  the  contract  on  which  the  suit  was  bas- 
ed should  have  been  in  writing,  under  the  stat- 
ute of  frauds,  where  it  appears  that  such  defense 
was  not  raised  eit^ier  by  plea  or  demurrer,  mo- 
tion for  nonsuit,  or  objection  to  testimony,  so  as 
to  invoke  a  ruling  In  the  lower  court  on  the  isnb- 
Ject  Johnson  v.  Lntimer,  71  Ga.  470(3) ;  Tift 
et  al.  v.  Wight  &  Weslosky  Co.,  113  Ga.  681,. 
39  S.  E.  503(2);  Capital  City  Brick  Co.  v.  At- 
lanta Coal  &  Ice  Co.,  5  Ga.  App.  436,  63  S.  E. 
662. 

[EM.  Note. — For  other  cases,  see  Appeal  and' 
Error.  Cent  Dig.  «  1088,  1089,  1091.  1092, 
1097,  llOLJ 

2.  Tbial  «=9251(5)— Action  bt  Puboiiasbb— 

MlSLEADINO  INBTBUOTION. 

Where  there  was  an  issue  of  fact  as  to 
whether  the  defendant,  under  a  contract  for  the 
purchase  of  land,  expressly  agreed  that  a  cer- 
tain recorded  fi.  fa.  which  had  been  obtained 
against  plaintiff  and  his  predecessor  in  title 
should  be  extinguished  by  the  defendant  as  a 
part  of  the  purchase  price  of  the  land,  and  where 
it  appeared  that,  subsequently  to  the  conveyance 
of  the  land  by  tne  plaintiff  to  the  defendant  un- 
der a  warranty  deed,  the  fi.  fa.  was  paid  off  by 
the  plaintiffj  it  was  error  for  the  trial  judge  to- 
charge  the  jury  as  follows:  "I  charge  you  this 
principle  of  law :  That  where  a  man  buys  prop- 
erty with  a  recorded  execution  against  it,  he 
would  take  it  subject  to  that  exccntion,  with 
or  without  any  understanding  to  that  effect 
♦  •  •  If  Mr.  Brannen  bought  this  property, 
and  these  executions  appeared  upon  the  general 
execution  docket  of  this  county,   Mr.  Brannen 


AsaFor  other  easra 
Dl  S.E.— 68 
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would  have  those  execntlona -to  pay,  regardless 
of  whether  or  not  he  agreed  to  assume  them, 
Now,  he  would  have  them  to  pay,  or  he  would 
suffer  the  consequences  of  a  lev;  upon  the  prop- 
erty, the  property  in  dispute."  These  instruc- 
tions were  inapplicable,  and  might  reasonably 
have  confused  and  misled  the  jury,  and  this  is 
true  although  the  court  further  charged  the  JU17 
that  the  plaintiff  in  fact  relied,  not  upon  such 
legal  liability,  but  upon  the  express  contract 
outside  and  apart  therefrom. 

[Eid.  Note.— For  other  cases,  see  Trial,  CSent. 
Dig.  {  5&1.) 

Error  from  City  Court  of  Statesboro; 
Thos.  L.  Hill,  Judge. 

Action  between  J.  E.  Brannen  and  Aaron 
McBlyeen.  Judgment  for  the  latter,  and  the 
former  brings  error.    Reversed. 

Strange  &  Metts,  of  Statesboro,  for  plain- 
tiff In  error.  Hunter  &  Jones,  of  Statesboro, 
for  defendant  In  error. 

JENKINS,  J.    Judgment  reversed. 

BBOTLES,  P.  J.,  and  BLOODWOBTH,  J., 
concur. 


(19  Ga.  App.  489) 

B.  MATTHEWS  4  SON  ▼.  RICHARDS. 

(No.  7594.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  16, 1917.) 

(ByUahut  iy  the  Court.) 

1.  Plkadino  ^=>S62(5)  —  Puea  —  Motion  to 
Strike. 

All  paragraphs  of  the  plea  as  amended 
which  were  lacking  in  legal  sufUciency  were 
stricken  by  the  court  on  demurrer.  There  was 
no  error  in  refusing  to  strike  the  other  para- 
grai^a 

2.  Apfsal  and  Ebbob  «=:>1051(1)— Habmlesb 
Ebbor— Admission  of  Evidence. 

Even  if  testimony  as  to  a  certain  promissory 
note,  that  the  note  "was  given  for  the  purpose  of 
renewing  the  old  note  and  extending  the  time  of 
payment,"  was  a  conclusion  of  the  witness, 
and  improperly  admitted,  it  was  harmless,  as 
the  record  discloses  that  other  evidence  in  prac- 
tically the  same  words  was  admitted  without 
objection,  and  there  was  positive  evidence  of 
the  same  fact.  Daughtry  v.  Savannah  Ry.  Co., 
1  Ga.  App.  393,  58  S.  E.  230 ;  County  of  Butts 
V.  Hixon,  135  Ga.  27,  68  S.  E.  786(2);  Southern 
By.  Co.  V.  Ward,  131  Ga.  21,  61  S.  E.  913(4). 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Client.  Dig.  SS  4161,  4162,  4165,  4166.] 

3.  Tbial  €=»29(2)  —  Pbovince  of  Coubt  — 
Opinion  ab  to  Evidence. 

A  witness  was  asked,  "If  in  answer  to  the 
last  question  you  say  a  new  note  was  given,' state 
for  what  amount,  who  signed  the  new  note,  and 
was  it  given  for  the  purpose  of  renewing  the 
old  note  and  extending  the  time  of  payment? 
When  was  the  new  note  to  become  due?  The 
witness  answered:  "Yes;  I  gave  a  new  note  at 
the  time  the  old  note  became  due,  which  note 
was  signed  by  myself  and  Mr.  Matthews,  and 
it  was  given  for  the  purjiose  of  renewing  the 
old  note  and  extending  the  time  of  payment.  I 
don't  exactly  remember  when  it  was  to  become 
due,  hut  think  about  three  months  from  the  date 
it  was  renewed."  Counsel  objected  to  the  ques- 
tion, on  the  ground  that  it  was  leading,  and 
objected  to  the  answer,  on  the  ground  that  it  was 
a  conclusion  of  the  witness,  and  the  judge  re- 


plied: "That's  the  very  issue  in  the  caa&  I  will 
let  it  go  in.  They  decide  it  on  the  evidence. 
I  will  let  it  go  in.^'  In  the  motion  for  a  new 
trial  it  was  contended  that  this  statement  wa'; 
the  expression  of  an  opinion  by  the  judge  on  the 
evidence,  and  was  "an  erroneous  and  improper 
invasion  by  the  court  of  the  province  of  the  ju- 
ry." Held,  that  in  this  statement  the  judge 
neither  expressed  nor  intimated  his  opinion  as 
to  what  had  or  had  not  been  proved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  81.] 

4.  W1TNE88E8  «=»247  —  Answbb  —  Constbitc- 

TioN- "Think." 
"I  think"  means,  according  to  Webster,  to 
recollect  or  call  to  mind;  and,  as  used  by  the 
witness,  the  sentence,  "I  think  I  placed  the  Leak 
note  there  as  collateral  or  additional  security.'' 
is  to  be  taken  as  a  statement  of  what  the  wit- 
ness remembered.  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Parrish  (Tex.  Civ.  App.^  43  S.  W.  536: 
Humphries  v.  Parker,  52  Me.  502-504.  In  ad- 
dition to  this  there  was  direct  testimony  by  this 
and  other  witnesses  to  the  same  fact. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  822,  858-860. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Think.] 

6.  Fobmeb  BUI.INO  Followed. 

Under  the  rulings  of  this  court  when  this 
case  was  first  here  (13  Ga.  App.  412,  79  S.  E. 
227[31),  there  was  no  error  in  permitting  the 
defendant  to  testify  that  he  "never  did  receive 
any  notice  relative  to  the  payment  of  the  note 
sued  on  in  this  case."  Besides,  the  new  note  was 
given  in  January,  1911,  and  this  witness  swore 
that  up  to  April  25th  following  he  "did  not 
receive  any  notice  relative  to  the  payment  of 
the  note." 

6.  Evidence  ^=>413 — Pabol  Evidence— Note. 

Testimony  of  the  original  payee  of  the  nqte 
sued  on  that  after  the  maturity  of  the  note 
(January  1st)  he  was  told  by  the  person  to  whom 
he  had  traded  it  that  it  had  not  been  paid,  and 
replied,  "I  thought  you  was  going  to  get  that 
note  when  it  come  due,  for  Jenkins  [the  maker] 
was  to  pay  that  note  off  when  he  got  his  money 
for  building  a  house,  and  would  get  it  by  the  first 
of  the  year,"  was  not  subject  to  the  objection 
that  it  sought  to  change,  alter,  and  vary  the 
terms  of  the  note. 

[Ed.   Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  §§  1855-1857,  1859.  I860.] 

7.  Chaboe  of  CJoubt. 

There  was  no  error  in  the  excerpt  from  the 
charge  of  the  court  In  the  idxth  ^ound  of  the 
motion  for  a  new  trial,  when  considered  in  con- 
nection with  the  note  of  the  judge,  explaining 
and  qualifying  that  ground,  and  when  read  in 
connection  with  the  entire  charge. 

8.  Tbiai.    ®=>255(2)—lNSTBnonoNa— Request 
— Nbcebsitt. 

"It  is  not  error  requiring  a  new  trial  to 
fail  to  charge  upon  the  subject  of  the  burden 
of  proof,  when  uiere  is  no  written  request  for 
such  an  instruction."  Whittle  v.  Central  of 
Georgia  Ry.  Co.,  11  Ga.  App.  257,  74  S.  E. 
1100 :  Southern  Ry.  Co.  v.  Wright,  6  Ga.  App. 
173,  64  S.  E  703(7)-  Martin  v.  Gibbons,  14  Ga. 
App.  136,  80  S.  E.  522(2) ;  Johnson  v.  Reeves, 
133  Ga.  822,  66  S.  E.  1081(2). 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  i  630.] 

9.  REFnsAi.  OF  New  Tbtat.. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City   Court  of  Oartersville ; 
Joe  M.  Moon,  Judge. 
Action  by  E.  Matthews  &  Son  against  S.  J. 
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Bichards.     Judgment    for    defendant,    and 
plaintiffs  bring  error.    Afitaned. 
See,  also,  13  Oa.  App.  412,  79  S.  B.  227. 

Wm.  T.  Townsend,  of  Cartersvllle,  for 
plaintiff  In  error.  Jas.  R.  Whitaker,  of  Car- 
tersvUle,  for  defendant  in  error. 

BI/OODWORTH,  J.   Judgment  afBrmed. 

BROn^S,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

09  Oa.  App.  G2S) 

NEWSOMB  T.  SHEPPARD.     (No.  7796.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Mardi  20, 1917.) 

(Syllahua  ly  the  Court.) 
Oebtiobabi  ^942(4)— AaaiaHMXitTS  of  £iBbob 

— SlTFKlClEN  C  Y — STATUTE. 

A  petition  for  certiorari,  setting  out  the 
testimony  introduced  in  a  possessory  warrant 
case,  and  assigning  error  only  in  the  following 
sentence:  ."Each  side  closed,  and  the  court  made 
a  judgment  awarding  the  said  corn  to  the  plain- 
tiff, Sheppard,  which  judgment  the  defendant  as- 
signs as  error,"  presents  no  question  for  deter- 
mination by  the  court,  and  the  judge  of  the  su- 
perior court  properly  dismissed  the  petition  for 
lack  of  a  sufficient  assignment.  Civ.  Code  1010, 
I  5183:  Papworth  v.  Fitzgerald,  111  Ga.  54, 
36  S.  E.  311;  Harrell  t.  Quitman,  17  Ga.  App. 
299,  86  S.  E.  662,  and  cases  there  cited.  Noth- 
ing in  Birdford  Supply  Co.  v.  Edwards,  16  Ga. 
App.  518,  85  S.  E.  687(1),  or  in  Patterson  v. 
Beck,  133  Oa.  701,  66  S.  B.  911(1),  conflicts  with 
this  ruling. 

[Ekl.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  fS  70,  71.] 

Error  from  Superior  Court,  Jefferson 
County ;  R.  N.  Hardeman,  Judge. 

Action  by  TV.  L.  Sheppard  against  Lum 
Newsome.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  C.  Newsome,  of  Gibson,  for  plaintiff  in 
error.  M.  O.  Barvrti*,  of  lioulsville,  for  de- 
fendant In  error. 

GEOROB,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKB,  J.,  concur. 


(19  Ga.  App.  588) 

ONITX  COTTON  MILLS  v.  HASTT  & 
STRICKLAND.     (No.  7726.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
"      March  20, 1917.) 

(Byllabtu  by  the  Court.) 
Apfeal  akd   Bbror  <S=3l001(l)  —  Chattel 
MosrroAOES  «=>284— Review — Evidence  to 
SuppoBT  Vbbdict— Claims  bt  Third  Pbb- 

SON— SUFFICIENOT  OF   EVIDENCE. 

While_  this  court  will  not  disturb  the  ver- 
dict of  a  jury  where  there  is  evidence  to  support 
its  findings,  the  record  in  this  case  fails  to  dis- 
close any  testimony  on  which  the  verdict  can 
be  based. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  'Sga-SOSS  ;  'Chattel  Mort- 
gages, Cent.  Dig.  §  573.] 


EJrror  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Proceeding  by  Hasty  &  Strickland  on  levy 
of  a  mortgage  fl.  fa.  against  J.  W.  Pruett,  in 
wblch  the  Unity  Cotton  Mills  Interposed  a 
claim.  Verdict  finding  property  subject, 
claimant's  motion  for  new  trial  overruled, 
and  It  brings  error.    Reversed. 

Hatton  Lovejoy  and  Meadors  &  Wyatt,  aU 
of  La  Grange,  for  plaintiff  in  error.  M.  U. 
Mooty  and  A.  J.  Andrews,  botb  of  La  Grange, 
for  defendant  in  error. 

JENKINS,  J.  Hasty  &  Strickland  levied  a 
mortgage  fl.  fa.  against  J.  W.  Pruett  on  two 
bales  of  cotton,  and  Unity  Cotton  Mills  In- 
terposed a  claim.  The  verdict  found  the 
property  subject,  and  the  claimant's  motion 
for  new  trial  was  overruled.  The  Issue  of 
fact  was  whether  the  cotton  belonged  to  the 
defendant  In  fl.  fa.,  and  was  grown  on  the 
"Floyd  place,"  described  In  the  mortgage,  or 
had  belonged  to  his  father,  J.  R.  Pruett,  from 
whom  the  claimant  had  purchased.  It  was 
agreed  that  the  claimant  bought  the  cotton 
In  good  faith  on  October  23,  1914.  The  levy 
on  the  two  bales  was  made  on  November  5, 
1014.  J.  W.  Pruett,  the  defendant  In  fl.  fa., 
and  his  father,  J.  R.  Pruett,  testified  positive- 
ly and  unequivocally  that  the  cotton  was 
raised  by  and  belonged  to  the  latter;  that 
J.  W.  Pruett  did  not  raise  the  cotton ;  that 
be  had  no  title  or  interest  in  it,  and  that  bis 
sole  connection  with  It  was  to  bring  the  cot- 
ton to  town  for  the  purpose  of  sale,  at  the  re- 
quest of  his  father;  that  some  of  the  pro^ 
ceeds  therefrom  were  paid  on  two  accounts 
owing  by  his  father,  and  the  balance  was 
turned  over  to  him  by  the  son.  Receipts  of 
the  parties  to  whom  these  two  amounts  were 
paid,  of  the  same  date  as  the  date  of  the 
sale,  were  in  evidence.  The  only  evidence 
for  the  plaintiffs  in  fl.  fa.  was  that  of  G.  L. 
Thompson  and  of  Maynard  Strickland,  one 
of  the  plaintiffs.  The  testimony  of  G.  L. 
Thompson  In  full  is  as  follows: 

"I  know  J.  W.  Pruett.  I  know  the  Floyd 
farm,  which  he  worked  during  the  year  1914. 
His  land  adjoins  mine.  I  know  J.  R.  Pruett, 
the  father  of  J.  W.  Pruett.  He  runs  a  mill  and 
cotton  gin,  and  owns  land  adjoining  J.  W.  Pru- 
ett. The  lands  of  J.  W.  Pruett  and  J.  B.  Pru- 
ett are  separated  by  the  public  road.  I  re- 
member seeing  two  of  J.  R.  Pruett's  boys  to- 
gether with  J.  W.  Pruett  on  a  wagon  loaded 
with  cotton,  carrying  it  to  the  gin.  They  were 
on  tiie  wagon  together.  I  saw  this  cotton  gath- 
ered in  the  field  on  the  Floyd  place  and  loaded 
on  the  wagon.  Later  I  was  at  the  gin  owned 
by  J.  R.  Pruett  and  saw  the  two  bales  of  cot- 
ton. This  occasion  when  I  saw  the  cotton  I 
testified  alwut  as  loaded  on  the  wagon  was  not 
more  than  lO  days  before  the  levy  which  I  heard 
about,  and  my  best  judgment  is  that  it  was  6 
or  8  days  before.  On  the  former  trial  of  this 
case  I  did  not  testify  as  is  set  forth  in  the  brief 
.of  evidence  as  follows:  'I  do  not  know  whose 
cotton  it  was.  I  never  saw  that  particular  cot- 
ton before  that  I  know  of.  I  did  not  see  it  gath- 
er. I  do  not  know  that  the  cotton  on  the  wagon 
was  J.  W.  Pruett's  cotton.     I  never  saw  th« 


®=3For  other  cases  see  same  topic  and  KBT-NUHBBR  in  all  Key-Numbered  DlgastB  and  Inducw .  •■  Aojp 

igitize      y  ^ 


916 


91  SOUTHEASTEBN  BBPORTBB 


(Gi. 


wagon  loaded.  I  do  not  know  on  whose  land  the 
cotton  was  raised  which  I  saw  on  the  wagon. 
I  do  not  know  whether  that  two  bales  of  cot- 
ton at  the  gin  was  raised.  It  might  have  been 
belonged  to  J.  K.  Pniett  1  do  not  know  that 
the  cotton  levied  on  was  the  same  cotton  which 
I  saw  on  the  wagon  at  the  gin  owned  by  J.  R. 
Pruett.  I  do  not  know  where  the  cotton  was 
raised  at  w:bich  I  saw  at  the  gin  house.' " 

The  testimony  of  Maynard  Strickland  In 
full  is  as  follows: 

"I  went  to  the  Prnett  home  a  few  days  before 
the  levy  and  talked  with  J.  W.  Pruett  He 
told  me  that  he  bad  about  two  bales  of  cotton. 
I  saw  the  pile  of  cotton  he  was  talking  about 
on  the  porch  of  his  house.  It  looked  to  be  near- 
Ij  two  bales  of  cotton.  Mr.  J.  W.  Pruett  said 
that  he  would  bring  me  the  two  bales  within  a 
few  days;  jnst  as  soon  as  he  finished  ont  the 
two  bales.  There  was  abont  1,000  ponnds  of 
seed  cotton  on  the  porch  at  the  time  we  fore- 
closed our  mortgage.  It  was  levied  on.  I  point- 
ed out  the  two  bales  levied  on  in  the  Secnrity 
Warehouse.  (It  was  admitted  by  attorneys  for 
claimant  that  the  cotton  was  placed  in  the  ware- 
house in  the  name  of  J.  W.  Pruett.)  I  do  not 
know  that  these  two  bales  of  cotton  were  raised 
on  J.  W.  Pruett's  lands.  I  do  not  know  that  it 
was  raised  on  the  lands  covered  in  our  crop 
mortgage.  The  seed  cotton  levied  on  was  n^ 
the  same  cotton  I  saw  at  the  house  on  the  porch. 
J.  W.  Pruett  farmed  on  lands  known  as  the 
Thompson  land  and  also  known  as  the  Floyd 
land.  I  do  not  know  whether  any  one  else  work- 
ed a  part  of  the  Floyd  place.  The  cotton  levied 
on  was  ginned  at  J.  R.  Pruett's  gin,  because  his 
gin  makes  a  peculiar  shaped  bale." 

1.  We  think  the  description  given  by  the 
recorded  crop  mortgage,  though  meager,  was 
sufficient  to  put  a  purchaser  on  notice  (Thom- 
as Furn.  Co.  V.  T.  &  C.  Furniture  Co.,  120  6a. 
879,  48  S.  B.  333) ;  and  therefore  our  decision 
In  this  case  Is  based  entirely  upon  the  testi- 
mony as  shown  by  the  record. 

2.  No  principle  of  law  is  founded  upon  bet- 
ter reason  or  has  been  more  strictly  adher- 
ed to  by  this  court  than  that  the  jury  are 
the  proper  Judges  of  the  weight  and  suf- 
ficiency of  testimony  and  of  the  credibility 
of  witnesses,  and  this  court  will  not  disturb 
the  verdict  of  a  Jury  where  there  Is  evidence 
to  support  its  findings.  I>avlB  y.  Klrkland, 
1  Oa.  App.  5,  68  S.  B.  209;  StridiUn  &  Co. 
V.  Orawley,  1  Ga.  App.  139,  68  S.  B.  218; 
Charles  ▼.  Brooker,  1  Oa.  App.  219,  58  S.  B. 
218;  Daughtry  v.  S.  &  S.  Ry.,  1  Ga.  App. 
393,  58  S.  B.  230.  We  agree  with  the  follow- 
ing language  In  the  case  of  W.  &  A.  Ry.  Co. 
v.  Hunt,  116  Ga.  448,  42  S.  B.  785,  In  which 
our  Supreme  (3ourt  says : 

"We  fully  recognize  that  questions  of  fact  are 
for  the  jury,  and  that  their  discretion  as  to  the 
facts-  is  a  wide  one.  We  believe,  also,  that  they 
are  better  judges  of  the  facts  than  are  courts, 
and  we  have  great  respect  for  their  verdicts. 
They  are  often  affirmed  m  cases  where  it  seems 
clear  to  the  members  of  the  appellate  court  that 
if  they  had  been  in  the  jury  box  they  would  have 


rendered  a  different  verdict.  We  recognise,  also, 
that  the  discretion  to  set  aside  a  verdict  on  the 
ground  that  it  is  strongly  and  decidedly  afraisKt 
the  weight  of  the  evidence  is  reposed  by  law  ia 
the  presiding  judge,  whose  opportunities  for  de- 
termining this  question  are  necessarily  very 
mach  better  than  those  of  this  conrt." 

In  the  Instant  case,  however,  we  hare  been 
xmable  to  find  in  the  record  any  evidence 
which  we  deem  could  be  properly  held  to  sup- 
port the  finding  of  the  Jury.  It  will  be  ob- 
served that  the  witness  Thompson  does  not 
state  that  the  cotton  levied  on  was  the  cotton 
which  he  saw  gathered  on  the  Floyd  place 
and  which  he  saw  carried  from  there  to  the 
gin.  On  the  contrary,  he  says  that  the  oc- 
casion on  which  he  saw  this  cotton  was  not 
more  than  10  days  before  the  levy,  and  that 
in  his  best  judgment  It  was  6  or  8  days  prior 
thereto,  whereas  the  evidence  'shows  that  the 
levy  was  made  on  November  6th,  and  the  mill 
had  actually  bought  the  cotton  on  October 
28d,  a  period  of  13  days  prior  thereto.  Th«e- 
fore,  according  to  Thompson's  evidence,  the 
cotton  levied  on  could  not  possibly  have  been 
the  cotton  testified  to  by  him,  which  he  had 
seen  gathered  on  the  Floyd  place. 

The  only  other  witness  for  the  plaintlfF  In 
fi.  fa.  was  Muynard  Strickland,  who  stated 
that  a  few  days  before  the  11th  he  had  gone 
to  the  house  of  the  defendant  In,  fl.  f^.,  J. 
W.  Pruett,  and.  In  a  conversation  with  hlra, 
was  told  that  he  then  had  about  two  bales 
of  cotton,  and  that  he  saw  a  pile  of  cotton 
in  the  seed,  containing  about  1,500  pounds,  on 
the  porch  of  his  house.  He  testified  that  he 
did  not  know  that  the  two  bales  levied  aa 
were  raised  on  the  land  known  as  the  Floyd 
place,  covered  by  the  crop  mortgage,  and  that 
he  did  not  know  where  It  was  raised.  E^-en 
If  it  can  be  held  the  evidence  in  the  record 
inferentlally  indicates  that  the  cotton  levied 
upon  was  the  seed  cotton  seen  by  this  wit- 
ness on  the  porch  of  the  defendant  In  fl.  &., 
still  this  witness  testified  that  the  defendant 
in  fl.  f a.  farmed  on  lands  not  covered  by  the 
crop  mortgage,  known  as  the  Thompson  place, 
and  his  evidence  was  entirely  silent  as  to 
which  place  the  seed  cotton  he  saw  had  been 
gathered  from. 

As  the  evidence  of  these  two  witnesses  con- 
stitutes an  of  the  testimony  on  bdialf  of  the 
plaintiff  in  fi.  fa.,  we  feel  Aecessarlly  con- 
strained to  hold  that  the  verdict  Is  without 
evidence  to  support  it,  and  that  the  judgment 
of  the  court  below,  refusing  to  grant  a  new 
trial,  was  error. 

Judgment  reversed. 

BROTI.BS.  P.  J^  and  BLOODWOROS,  J.. 

concur. 
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(19  Qa.  App.  OS) 

OAMPBBIX  ▼.  8TATB.    (No.  8895.) 

(Court  of  Appeals  of  Georgia,  Dirigion  No.  1. 
Maich  23, 1917.) 

(Svllabiu  (y  the  Court.) 

InroxKumfo  Liquobs  95>230(6)— UmAwruL 
FOSBEBSION— Evidence. 
The  evidence  authorized  the  conviction  of 
the  defendant,   and  the  court  did   not  err  in 
overruling  the  motion  for  a  new  trial. 

Btrror  from  Superior  Oovrt,  Uoscogee  Oonn- 
tar;  O.  P.  Uanio,  Judge. 

Homer  Campbell  was  conTicted  of  an  uur 
lawful  possession  of  IntozlKaitlng  liquors, 
and  he  brings  error.    Affirmed.  ■ 

T.  T.  Miller,  of  Columbus,  for  plaintiff  In 
error.  O.  F.  McLaughlin,  SoL  Gen.,  and  Geo. 
0.  Palmer,  both  of  Columbus,  for  the  State. 

LUKB,  J.  The  plaintiff  In  error  was  in- 
dicted for  having  unlawfully  in  his  posses- 
sion within  a  period  of  30  consecutive  days 
more  than  two  quarts  of  spirituous  and  intoxi- 
cating liquors.  The  evidence  authorized  the 
Jury  to  find  that  the  defendant  did  have  and 
poesess  more  than  two  quarts  of  spirituous  and 
intoxicating  liquors  within  30  consecutive 
days ;  and  the  jury  were  authorized  to  dis- 
credit the  contention  that  he  was  a  carrier  in 
possession  of  the  liquor  transporting  it  from 
Aial>ama  to  Georgia  for  guests  at  a  hotel. 
Before  a  carrier  may  transport  and  deliver 
intoxicating  liquor  there  are  certain  require- 
ments of  law  which  must  be  complied  with. 
Under  the  evidence  the  Jury  were  not  author- 
ized to  find  that  this  defendant  was  a  carrier 
as  contemplated  by  the  law  which  he  was 
diarged  with  violating.  The  court  did  not 
err  in  refusing  to  give  the  instructions  em- 
bodied in  the  written  requests  of  the  defend- 
ant, and  did  not  err  in  overruling  the  mo- 
tion for  a  new  triaL 

Judgment  affirmed. 

WADB,  O.  3.,  and  GEORGE,  J.,  concur. 


(i»  a*.  App.  5M) 

SIMMONS  V.   SOUTHERN  KT.  CO. 
(No.  7777.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  20, 1917.) 

(Byllabiu  ly  tlie  Court.) 

BiASTKB  AND  SKBVAHT  «=>222(2)— INJITBT  TO 
SeBVANT— COMPUANOE  wrrH  Qbdbbs. 
"In  order  for  a  servant  to  leecover  for  an 
injury  on  the  ground  that  it  resulted  from  his 
compliance  with  a  direct  order  of  bis  master, 
or  of  his  master's  representative,  the  servant 
must  show  that  the  order  was  a  negligent  one 
under  the  circumstances.  If  the  order  was  neg- 
ligent, and  the  servant  knew  of  the  peril  of  com- 
plying with  it,  or  if  he  had  equal  means  with  his 
master  of  knowing  of  the  peril,  or  by  the  exer- 
cise of  ordinary  care  might  have  known  thereof, 
then  he  cannot  recover  for  an  injury  received 


in  complying  with  the  order."  Hi^tower  v. 
Southern  Ry.  Co.,  146  Ga.  279,  91  S.  E.  62. 

There  was  no  error  in  dismissing  the  petition 
on  general  demurrer.  See  (3owart  v.  Southern 
Marble  Co.,  144  Ga.  254,  87  S.  E.  282.  The 
special  demurrer  Is  also  meritorious. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  649.] 

Error  from  City  (Jourt  of  Zetmlon ;  B.  F. 
Dupree,  Judge. 

Action  by  James  Simmons  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  B.  McDonald,  of  Xatesvllle,  and  Robt 
L.  Bemer,  of  Macon,  for  plaintiff  in  error. 
Battle  &  Hollis,  of  Columbus,  for  defendant 
in  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKES,  J.,  concur. 


(1»  aa.  App.  S20) 

ROGERS,  CASSKLS  k  FLEMING  v.  BEN- 
NETT.   (No.  8275.J 
(Court  of  Appeals  of  Georxia,  Diviedon  Na  2. 
March  19,  1917.) 

(SyKahut  by  the  Court.) 

1.  SrrFiciKNCT  or  Evidence. 

There  was  evidence  to  support  the  verdict. 

2.  Excerpts  frou  Charge — ^Ebbob. 

When  read  in  connection  with  the  entire 
charge,  the  excerpts  therefrom  complained  of 
in  the  motion  for  new  trial  are  not  erroneous. 

3.  Trial    «=»296(2)  —  Habmxjjss    Ebbob  — 
Charge. 

Slight  errors  and  inaccuracies  of  expression 
which  nre  not  likely  to  mislead  the  jury,  are 
harmless  in  a  charge  which  otherwise  accurately, 
fairly,  and  comprehensively  states  the  cmten- 
tions  of  both  parties  and  clearly  presents  the 
law  applicable  thereto. 

[Ed.  Note.— For  other  cases,  see' Trial,  Cent. 
Dig.  i  705.] 

4.  Tbial  <8=>257,  259(1)  —  Iifsnnronons— Rb- 

QUKST. 

The  charge  covered  the  issues  made  by  the 
ptleadings,  and  if  fuller  instructions  on  any  par- 
ticular issue  were  desired,  the  Judge  should  have 
been  so  informed  by  a  timely  written  request. 

[BJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gS  642-646,  648,  650.] 

6.  RuuNQ  ON  Motion  tob  Nkw  Tbial. 

The  Judge  did  not  err  in  overruling  the  mo- 
tion for  new  trial. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty: C.  W.  Smith,  Judge. 

Action  between  Rogers,  Cassels  &  E^emlng 
and  Mrs.  W.  B.  Bennett.  Judgment  for  the 
latter,  and  the  former  brings  error.   Affirmed. 

Mark  Boldlng,  of  Atlanta,  for  plaintiffs  In 
error.  Green,  Tilson  &  McKlnney,  of  At- 
lanta, for  defendant  in  error. 

BLOODWORTH,  J.     Judgment   affirmed. 

BROYLES,  P.  J.,  and  JENKINS,  J.,  concur. 
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(19  Oa.  App.  EOl) 

NOETON  v.  LTNAH  et  aL     (No.  7831.) 

(Court  of  Appeals  of  Georgia,  Divinon  No.  1. 

March  19,  1917.) 

(SyOabut  hy  the  Court.) 

1.  Tbial  «=»143  —  CoNFUcnno  Bvidkncb  — 
Statutk. 

If  the  plaintiff's  evidence  establishes  the 
case  substantially  as  laid,  although  there  be 
conflict  in  the  testimony  of  the  witnesses  for 
the  plaintiff,  a  nonsuit  is  not  proper.  Outcault 
Advertising  Co.  v.  American  Furniture  Co.,  10 
Ga.  App.  211,  73  S.  B.  20 ;  WaUace  v.  Southern 
Ry.  Co.,  10  Ga.  App.  96,  72  S.  E.  606 ;  Civil 
Code  1910,  §  5942.  The  evidence  of  the  plaintiff 
in  this  case  was  sufficient  to  have  carried  the 
case  to  the  jury,  and  the  granting  of  a  nonsuit 
was  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  Si  342,  343.] 

2.  Otheb  Assionmentb. 

There  is  no  merit  in  any  of  the  assignment* 
of  error  not  covered  by  the  foregoing  ruling. 

Error  frofn  City  Conrt  of  Savannah;  Da- 
vis Freeman,  Jndge. 

Action  by  R.  O.  Norton  against  S.  H.  Lynah, 
and  othera  Judgment  of  nonsuit,  and  plain- 
tiff brings  error.    Reversed. 

Olirer  k  Oliver  and  E.  S.  Fuller,  all  of 

Savannah,  for  plaintiff  in  error.     Paul  E. 

Seabrook,   of   Savannah,   for  defendants  in 
error. 

LUKE,  3.    Judgment  rerersed. 

WADE,,  C.  J.,  and  GEORGE,  J„  concur. 


(19  6a.  App.  E49) 

FOSTER,  SON  &  HARLAN  v.  WHITTBN. 

(No.  7998.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

March  20,  1917.) 

(Syllabut  hy  the  Court.) 

1.  Venuz  €=>7— Likitation  of  Aotioits  4=9 
104%,  New,  vol.  6   Key-No.  Series— Suspkn- 

SION — lUPBISONUBNT. 

A  suit  upon  a  promissory  note  under  seal, 
dated  February  9,  1891,  and  due  one  day  after 
date,  was  commenced  on  Jalv  30,  1916.  The 
plaintiff  alleged  that,  "while  the  note,  the  foun- 
dation of  the  suit,  shows  on  its  face  to  be  bar- 
red by  the  statute  of  limitations,  it  in  fact  is 
not  barred ;  that  for  a  number  of  years  follow- 
ing the  signing  of  the  note  defendant  resided 
out  of  the  state  of  Georgia  j  that  for  12  or  13 
years  since  said  note  was  signed  defendant  has 
been  incarcerated  in  the  Georgia  Penitentiary, 
being  legally  dead,  and  for  the  remainder  of  the 
time  has  been  beyond  the  limit  of  the  state." 
Held,  there  was  no  error  in  striking  the  allega- 
tion that  "for  12  or  13  years  since  said  note 
was  signed  defendant  has  been  incarcerated  in 
the  Georpa  Penitentiary,  being  legally  dead." 
The  criminal  act  of  the  defendant,  followed  by 
his  legal  imprisonment,  did  not  postpone  the 
plaintiff's  right  to  commence  and  prosecute  his 
suit  upon  the  note.  The  plaintiff  was  himself 
unfettered,  and  could  have  sued,  and  the  proper 
venue  for  the  suit  remained  in  the  county  of  the 
defendant's  residence  at  the  time  of  his  arrest 
and  conviction. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  SS  13-16.] 


2.  (Thaboe  of  CJotjbt. 

The  excerpts  from  the  charge  of  the  court  to 
which  exceptions  are  taken  are  not  erroneotw 
for  any  of  the  reasons  assigned,  and  the  evi- 
dence warranted  the  verdict. 

Error  from  Superior  Court,  Whitfield 
County?  A.  W.  Fite,  Judge. 

Action  betwe«i  Foster,  Son  ft  Harlan  and 
C.  N.  Whitten.  Judgment  for  the  latter,  and 
the  former  bring  error.    Affirmed. 

Geo.  W.  Head,  of  Tunnel  Hill,  and  W.  E. 
Mann,  of  Dalton,  for  plaintiffs  in  error.  (Sec. 
G.  Glenn,  of  Dalton,  for  defendant  in  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 

(18  Qa.  App.  S33) 
LOGAN  T.  DANIEL.     (No.  7912.) 
((3ourt  of  Appeals  of  Georgia,  Division  No.  1. 
March  20,  1917.) 

(Syllahut  ly  the  Court.) 

cxbtiobabi  «=»70(8)— qubstions  of   fact— 

Review. 
The  petition  for  certiorari,  together  with 
the  answer  thereto,  presents  simply  a  4uea|ti<Mi 
of  fact,  and,  the  trial  court  having  determined 
that  issue  against  the  plaintiff  in  certiorari,  and 
the  superior  court  having  overruled  the  certio- 
rari, the  judgment  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  i  206.] 

Error  from  Superior  Court,  E\ilton  Coonty: 
Geo.  I*  Bell,  Judge. 

Action  between  J.  Li  Logan  and  Mrs.  H. 
T.  Daniel.  Judgment  for  the  latter,  and  the 
former  brings  error.     Affirmed. 

Gober  &  Jackson  and  W.  I.  Heyward,  all  of 
Atlanta,  for  plaintiff  In  error.  Moore  &  Pom- 
eroy,  of  Atlanta,  for  defendant  in  error. 

LUKD,  J.    Judgment  affirmed. 

WADE.  0.  J.,  and  GBOROB,  J.,  ooncor. 

(19  Oa.  App.  S23> 
MILLS  ▼.  STATE.    (No.  8482.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  23, 1917.) 

(ByUabut  hy  the  Court.) 

1.  Cbiuiral  Law  «=»1178  —  Appeai.  — 
Gboundb  or  Motion  i-ob  New  ThiaI/— 
Abandonment— Abqument. 
The  several  grounds  of  the  amendment  to 
the  motion  for  a  new  trial,  not  being  specifically 
argued  in  the  brief  of  counsel  for  plaintiff  in 
error,  are  deemed  abandoned,  loumans  v. 
Moore,  11  Ga.  App.  66,  74  S.  B.  710 :  Muse  v. 
HaU,  18  Ga.  App.  651,  90  S.  B.  222  (3) ;  James 
V.  Boyett,  91  S.  B.  219.  The  mere  statemoit 
in  the  brief  of  counsel  that  "plaintiff  in  error 
insists  on  each  and  every  ground  of  his  original 
motion  for  new  trial,  also  each  and  every  ground 
of  the  amended  motion,"  does  not  amount  to 
an  argument.  See  Kounsaville  v.  Camp,  91  S. 
E.  446,  decided  February  16,  1917. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Ont  Dig.  §!  3011-3013.] 
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2.  Intoxicatino     Liquors     «=»236(11)— 0»- 

raNSEs— Sale— Evidence. 
"Upon  the  trial  of  one  for  selling  intoxicat- 
ing liquor,  testimony  that  the  person  to  whom 
the  liquor  is  alleged  to  have  been  sold  went  to 
the  home  of  the  accused  and  got  a  pint  of  whisky 
'fr<»n  him  and  his  wife,'  and  thereupon  laid  75 
cents  oh  the  table  in  the  room  and  went  away, 
is  sufficient  to  authorize  a  conviction."  Greer  v. 
State,  13  Ga.  App.  686,  79  S.  B.  746.  In  this 
case  the  witness  for  the  state  testified  that  be 
went  to  the  house  of  the  defendant  and  asked 
for  and  obtained  two  drinks  of  whisky  and  the 
whisky  remaining  in  a  bottle  which  he  carried 
away  with  him;  that  the  defendant  declined  to 
accept  pay  for  the  whisky,  and  the  witness 
thereupon  took  60  cents  from  his  pocket  and 
placed  it  on  the  table  in  the  defendant's  room 
and  then  left  the  house ;  that  he  only  knew  he 
left  the  money  on  the  table,  and  could  not  say 
whether  the  defendant  took  it  or  knew  that  it 
was  left  on  the  table.  The  evidence  of  the  de- 
fendant's guilt  was  weak,  but  the  jury  were  au- 
thorized to  infer  t^'>.^  he  had  knowledge  of  the 
deposit  of  the  money  which  was  made  in  his 
presence,  and  might  reasonably  infer  that  a  sale 
was  effected,  and  this  court,  therefore,  cannot 
hold  that  the  trial  jadge  abused  his  discretion 
in  overruling  the  motion  for  a  new  trial,  based 
upon  general  grounds. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {$  313-315.] 

Error  from  City  Court  ot  Nashville;  0. 
A.  Christian,  Judge. 

Zeke  Mills  was  convicted  of  an  unlawful 
sale  of  liquor,  and  be  brings  error.    Affirmed. 

J.  D.  Lovett,  of  Nasbvllle,  for  plaintiff  in 
error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


09  Oa.  App.  604) 

BIGGEHS  T.  STATE.    (No.  8314.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  23.  1917.) 

(Byllalu*  by  the  Court.) 

1.  Cbihinai.  Law  «=>1169(5)— Evidence— Dk- 
DUcnoNS — Cube  by  Chaege. 

In  the  motion  for  a  new  trial  it  is  contended 
that  the  court  erred  in  refusing  to  declare  a 
mistrial  on  the  ground  that  one  of  the  state's 
witnesses  "stated  before  the  jury  and  in  the 
bearing  of  the  court  and  jury  that,  while  he 
did  not  know  of  bis  personal  knowledge  the 
defendant,  George  Diggers,  stole  the  oats,  yet 
information  he  had  received  upon  investigation 
pointed  to  defendant  as  the  leading  party  in 
the  stealing  of  the  oats,  and  that  he  was  satis- 
fied that  George  Diggers,  the  defendant,  was 
one  of  the  persons  who  had  been  stealing  oats 
from  him."  If  there  had  been  any  room  for 
misapprehension  on  the  part  of  the  jury  as  to 
whether  these  remarks  were  made  as  deductions 
from  the  evidence,  the  prompt  action  of  the 
court  in  directing  the  jury  not  to  consider  them 
obviated  the  danger. 

(Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  3141.] 

2.  Cbiminai.    Law     ®=»729— Abgtjment     of 
State's  Counsei/— Cure. 

It  is  contended  that  the  court  erred  in  fail- 
ing to  declare  a  mistrial  on  account  of  the  fol- 


lowing language  of  counsel  for  the  stnte:  "Now, 
gentlemen  of  the  jury,  Mr.  Arnall  (indicating) 
does  not  know  how  much  Diggers  may  have 
stolen  from  him  during  the  time  be  lived  on  his 
farm."  This  exception  is  wholly  without  merit, 
since  the  court,  as  soon  as  his  attention  was 
called  to  this  statement,  promptly  admonished 
counsel  to  stay  within  the  evidence;  and  there- 
upon counsel  stated  to  the  court  in  the  presence 
of  the  jury  that  he  "was  simply  drawing  deduc- 
tions and  conclusions  from  the  evidence  in  the 
case,  and  not  stating  as  a  fact  that  Diggers  bad 
been  stealing  from  Arnall."  In  view  of  the  cir- 
cumstances in  proof  and  this  statement  by  the 
prosecuting  attorney  the  remarks  excepted  to 
must  be  construed  to  mean  that  the  testimony 
led  counsel  to  the  conclusion  expressed.  See 
Droznack  v.  State,  109  Ga.  .514,  35  S.  E.  123 ; 
SmaUs  V.  State,  105  Ga.  669,  31  S.  E.  571 ; 
Holmes  v.  State,  7  Ga.  App.  570,  67  S.  E.  693. 
"A  statement  by  the  prosecuting  attorney  in  his 
argument,  expressive  of  his  opinion  of  the  de- 
fendant's guilt.  •  •  •  should  be  construed 
to  mean  that  the  testimony  led  him  to  this  con- 
clusion. •  »  •  What  the  law  ccmdemns  is 
the  injection  into  the  argument  of  extrinsic  and 
prejudicial  matters  which  have  no  basis  in  the 
evidence."  Floyd  v.  State,  143  Ga.  286,  289,  84 
S.  E.  971,  972.  See.  also.  Sutton  v.  State,  18 
Ga.  App.  162,  166.  167.  88  S.  E.  1005 ;  Owens 
v.  State,  120  Ga.  209  (3),  210.  47  S.  E.  545. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1002.] 

8.  Ruling  on  Motion  fob  New  Tbiai. 

There  was  evidence  to  support  the  finding 
of  the  jury,  and  the  trial  court  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Newnan;  W. 
A.  Post,  Judge. 

Geo.  Diggers  was  convicted  of  larceny, 
and  he  brings  error.    AflSirmed. 

T.  G.  Farmer,  Jr.,  of  Newnan,  for  plaintiff 
In  error.  W.  L.  Stallings  and  W.  O.  Wright, 
both  of  Newnan,  for  the  State. 

WADE,  0.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(19  Oa.  App.  (20) 
GRINER  v.  LOWE.    (No.  7942.) 
(C!onrt  of  Appeals  of  Georgia,  Division  Na  2. 
March  19,  1017.) 

(Svllabus  by  the  Court.) 

Sheriffs  and  Constables  ®=»128  —  Ciaim 
Case- Tboveb. 
In  this  case  the  following  undisputed  facts 
are  shown  by  the  pleadings  and  the  evidence: 
The  defendant  Griner  was  a  lawful  constable, 
and  he  levied  an  attachment  in  favor  of  R.  C. 
Ghancelor  and  against  Dave  Lowe  upon  certain 
household  goods.  The  wife  of  Dave  Tx>we,  the 
plaintiff  in  this  suit  in  the  court  below,  filed  a 
claim  to  the  goods,  but  gave  no  bond.  She  with- 
drew this  claim,  and  at  the  next  term  of  court 
filed  a  second  claim  to  the  property.  When 
this  second  claim  came  on  to  be  heard,  nei- 
ther the  claimant  nor  her  attorney  appeared  to 
prosecute  it,  and  it  was  dismissed,  and  the 
property  was  found  subject  to  the  execution 
based  upon  the  attachment  which  hod  been  levied 
upon  the  property.     The  claimant  filed  within 
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four  days  ber  appeal  to  a  jury  in  the  justice's 
coort,  and  when  the  case  was  called  at  the  suc- 
ceeding term  of  the  court,  a  jury  having  been 
drawn,  the  appeal  was  dismissed  on  tlie  ground 
that  no  appeal  lay  from  the  judgment  up<»i  the 
second  claim  filed.  The  daimnnt  then,  instead 
of  appealing  her  case  to  a  jury  in  the  superior 
court,  instittited  this  trover  proceeding  in  the 
city  ciJtirt  of  Nashville,  without  paying  the  costs 
which  had  accrued  upon  the  filing  of  the  sec- 
ond claim  and  the  appeal  to  a  jaiy  in  the  jus- 
tice's court. 

Beld,  under  the  above  facts,  the  verdict  for 
the  plaintiff  was  unauthorized,  and  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {{  136,  260-263.] 

Error  from  City  Court  of  Nashville;  O. 
A.  Christian,  Judge. 

Trover  proceeding  by  DoUle  Lowe  against 
Dan  Griner.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Ira  S.  Clary,  of  Nashville,  for  pl&lntiff  In 
error.  Wm.  Story,  of  Nashville,  for  defend- 
ant in  error. 

BROYLES,  P.  3.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ,  con- 
cnr. 


(U  Oa.  App.  600) 

WIIil-TAMS  WAGON  WORKS  t.  A.  T. 

SMALI.  &  SONS.     (No.  7887.) 

(Court  of  Appeals  of  Georgia.    Division  No.  2. 

March  20, 1917.) 

(Byllabnt  ly  the  Court.) 

1.  Appeal  ako  Error  «=>1010(1)— Sales  «=> 
461— Finding — Kk  view— Description. 
The  main  issue  on  the  trial  of  this  case 
■eemed  to  be  whether  the  mare  in  question  was 
"white"  or  "iron  frray"  when  she  was  sold  under 
the  conditional  bill  of  sale,  and  the  determina- 
tion by  the  learned  trial  judge  that  she  was 
iron  gray  will  not  be  disturbed,  there  being  am- 
ple evidence  to  support  his  finding.  It  seems, 
from  the  evidence  in  the  record,  that  the  same 
horse  may  be  "iron  gray"  in  winter  and  "flea- 
bitten"  or  "white"  by  the  following  spring.  One 
witness  testified:  "I  would  call  an  iron  gray 
horse  a  horse  that  had  already  started  to  turn 
white."  In  our  opinion,  the  description  of  the 
mare  in  the  bill  of  sale,  to  wit,  "one  iron  gray 
mare  mule,  seven  years  old,"  was  legally  suffi- 
cient. First  National  Bank  v.  Spicer,  10  Ga. 
App.  503,  73  S.  E.  753;  Beaty  v.  Sears,  183 
Ga.  516,  64  S.  B.  321;  Nichols  v.  Hampton, 
48  Ga.  253;  Farkas  v.  Duncan,  04  Ga.  27,  20 
S.  E.  2C7. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3979-3981;  Sales,  Cent 
Dig.  i  1349.] 

t.  Estoppel  ®=9ll8— Principal  an'j  Aoeni 
«=]37(1,  2)  —  Conduct  op  Agent  —  Evi- 
dence; 
Estoppels  are  not  favored  by  the  law,  and 
they  must  be  clearly  established.     When  it  is 
sought  to  estop  the  principal  by  the  conduct  of 
an   agent,   it  must  be  affirmatively  shown  that 
the   latter  was  acting  within  the  scope  of  his 
authority.      Keystone    Co.    v.    Farmers'    Oil    & 


Fertilizer  Co.,  15  Ga.  App.  107,  82  S.  Bl  66C : 
Collins  V.  Crews,  8  Ga.  App.  238,  59  S.  E.  727 
(4);  Hamilton  v.  Georgia  Railroad,  78  Ga.  328; 
Camp  V.  Southern  Banking  &  Trust  Co..  97  Ga. 
582,  25  S.  E.  362;  Walton  Guano  Co.  v.  Mc- 
Call,  111  Ga.  114,  36  S.  E.  469.  It  is  contend- 
ed_  that  the  plaintiff  is  estopped  from  bringing 
suit  to  recover  the  mare,  because  of  the  conduct 
of  his  salesman  Riley.  After  the  conditional 
sale  to  Rountree  (which  was  never  completed), 
and  while  Rountree  had  possession  of  the  mare, 
R.  A.  Williams,  who  afterwards  bought  the  ani- 
mal from  Rountree,  asked  Riley  'Hf  she  was 
any  good."  Williams  testified :  "He  told  me  to 
buy  her,  she  was  a  good  horse,  and  to  buy  her. 
He  did  not  say  a  word  about  A.  T.  Small  Sons 
having  a  claim  on  it.  •  •  •  I  did  not  make 
an  examination  of  the  records."  Riley's  testi- 
mony shows  that  he  was  employed  by  the  plain- 
tiff, and  that  he  had  sold  the  marc  in  question 
to  Rountree.  There  was  no  evidence  to  sliow 
the  scope  of  Riley's  duties  or  authority.  He  did 
not  sell  the  animal  to  Williams  for  Rountree, 
but  Williams  bought  directly  from  Rountree. 
The  conversation  between  Riley  and  Williams 
appears  to  have  been  solely  upon  the  question 
of  the  worth  or  value  of  the  property.  Riley 
made  no  representations  whatever  to  Williams 
as  to  the  plaintiff's  claim  on  it,  did  not  purport 
to  be  acting  for  the  plaintiff,  when  he  advised 
Williams  to  buy  it,  and  no  authority  for  him  to 
act  for  the  plaintiff  was  shown.  Furthermore, 
the  evidence  fails  to  show  that  Riley  knew  that 
Rountree  had  not  paid  the  original  purchase- 
money  note,  or  that  Riley  was  aware  that  Wil- 
liams did  not  know  of  the  conditional  sale  to 
Rountpee;  the  bill  of  sale  having  been  duly 
recorded  in  the  office  of  the  clerk  of  the  superior 
court  of  Bibb  county.  Nor  is  there  any  evi- 
dence to  negative  the  idea  that  Riley,  even  if  he 
knew  that  the  purchase  price  had  not  been  paid 
by  Rountree,  supposed  that  Williams  would  take 
up  Rountree's  note  when  he  purchased  the  prop- 
erty. Under  such  circumstances  we  do  not 
think  that  the  plaintiff  is  estopped  by  Riley's 
conversation  with   Williama. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  «f  300.  308;  Principal  and  Agent. 
Cent.  Dig.  §$  492-^94.] 

3.  Sales  «=472(2),  480(4)— RESEEVATlon  or 
TiTXE— Record  . 
It  is  contended  by  the  plaintiff  in  error  that 
the  judgment  should  be  reversed  upon  the  pure- 
ly technical  point  that  the  evidence  did  not  af- 
firmatively show  that  the  makers  of  the  title 
reservation  note  resided  in  Jiihb  county,  where 
the  note  was  duly  recorded  in  tViO  office  of  the 
clerk  of  the  superior  court.  In  order  for  the  res- 
ervation of  title  to  be  good  as  against  third 
persons,  the  vendee  being  a  resident  of  this 
state,  it  is  essential  that  the  contract  be  re- 
corded in  the  county  in  which  the  vendee  re- 
sides at  the  time  of.  the  execution  of  the  con- 
tract. Civil  Code  1910,  {{  3318.  3319.  32.59; 
Pickard  &  Hodd  v.  Garrett,  141  Ga.  831.  82  S. 
E.  251  (1).  There  is  no  contention,  nor  even  the 
sliprhteist  intimation,  that  as  a  matter  of  fact 
Rountree  &  Sons,  the  vendees,  did  not  reside  in 
Bibb  county,  or  that  the  animal  in  question  wag 
at  any  time,  after  its  purchase  in  Bibb  county, 
carried  without  that  county.  The  contract  on 
its  face  showed  that  it  was  executed  in  Bibb 
county.  The  note  was  payable  at  a  bank  in  Ma- 
con, and  the  contract  was  recorded  in  Bibb  coun- 
ty. The  record  shows  that  the  witnesses  (upon 
the  trial  in  the  city  court  of  Macon)  referred  to 
Rountree  &  Sons'  place  of  businciis  as  being 
"down  on  Third  street,"  and  a  fair  inference 
from  the  evidence,  and  the  only  inference  that 
could  legitimately  arise  is  that  Rountree  &  Sons 
resi(le<l  in  Bibb  county;  and  the  trial  judge,  also 
a  resident  of  Bibb  county,  sitting  by  consent 
without  the  intervention  of  a  jury,  was  autlioi^ 
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ized  80  to  dpi.  If  this  question  had  been  an 
issue  under  the  pleadings  in  the  case,  or  if  there 
were  any  real  doubt  as  to  whether  the  contract 
had  been  recorded  in  the  county  where  the  ven- 
dees resided,  our  ruling  would  he  otherwise,  and 
we  would  hold,  as  in  the  cases  cited  by  the  plain- 
tiff in  error,  that  the  fact  that  the  instrument 
was  80  recorded  must  be  affirmatively  shown  by 
direct  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  1370,  1444,  1445.] 

4.  Appeal  and  E>bboe  «=s>1078(1)  —  Assion- 

ITENTB  OF  BBBOR — ABANDONMENT. 

The  other  assignments  of  error,  not  being  re- 
ferred to  in  the  brief  of  counsel  for  the  plaintiff 
in  error,  are  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4256.] 

6.  Rtjlino  on  Motion  foh  New  Tbiau 

The  finding  of  the  judge  was  amply  support- 
ed by  the  evidence.  No  error  of  law  appears, 
and  the  overruling  of  the  motion  for  a  new  trial 
was  not  error. 

BJrror  from  City  Court  of  Macon ;  Da  Pont 
Guerry,  Jndge. 

Action  by  the  WflUams  Wagon  Works 
against  A.  T.  Small  &  Sons.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Walter  De  Fore  and  Jas.  C.  Estes,  both  of 
Macrai,  for  plaintiff  in  error.  Hardeman, 
Jones,  Park  ft  Johnston,  of  Mac<m,  for  de- 
fendant In  error. 

BROYIiES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWOKTH,  JJ„  con- 
cnr. 


<1»  Oa.  App.  626) 

ALBRIGHT  v.  UNIVERSITY  SCHOOL  OF 

MEDICINE.     (No.  7840.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20, 1917.) 

(BvUahwt  6y  tli9  Court  J 

CouMajta  AND  Univebsities  «=3lO~-AonoN 
ON  Note— Detenset— Deutjbber. 
A  medical  college  brought  suit  in  a  justice's 
eonrt  upon  a  promissory  note.  The  defendant 
filed  an  answer,  admitting  the  execution  of  the 
note,  bat  aUeging  a  total  failure  of  considera- 
tion, for  the  following  reasons:  That  "defend- 
ant entered  said  school  for  the  purpose  of  get- 
ting all  the  benefit  of  the  profession;  that  he 
spent  several  years  there,  and  paid  plaintiffs 
large  sums  of  money  for  tuition  up  to  January, 
1911;  that  up  to  said  date  he  had  the  use  and 
advantages  of^lar^e  equipments  of  said. college; 
that  he  was  required  to  furnish  dental  supplies 
and  equipments  necessary  to  his  profession,  and 
that  he  bongbt  said  instruments,  and  paid  for 
them,  and  that  said  plaintiff  required  him  to 
keep  same  in  their  college  building;  that  on 
or  about  January  6,  1911,  the  building  in  which 
he  was  required  to  keep  said  instruments  was 
totally  destroyed  by  fire,  same  being  caused,  or 
said  to  have  been  caused,  by  the  negligence  of 
the  officers  of  said  collei;e  in  allowing  combusti- 
ble material  in  said  building,  and  that  defendant 
suffered  tlie  total  loss  of  all  his  instruments  and 
books,  which  were  worth  $140.  •  ♦  •  De- 
fendant says  that  during  the  spring  term,  1911, 


he  was  compelled  to  follow  the  faculty  of  said 
college  aronnd  from  building  to  building  in  the 
city  of  Richmond,  Va.,  and  from  room  to  room, 
in  order  to  finish  the  term,  which  defendant 
says  was  of  very  little,  if  any,  benefit  to  him, 
and  that  he  does  not  believe  he  was  benefited  at 
all  thereby.  Wherefore  defendant  prays  that 
said  note  be  canceled,  and  Uiat  he  nave  judg- 
mest  against  plaintiff  for  the  sum  of  $65  and 
cost  of  suit"  Held,  the  answer  was  properly 
stricken  on  general  demurrer,  and  tbe  judge  of 
the  superior  court  did  not  err  in  dismissing  the 
defendant's  petition  for  certiorari  and  in  award- 
ing judgment  against  him  for  principal,  interest, 
and  cost. 

.  [Ed.  Note.— For  other  cases,  see  Colleges  snd 
Universities,  Cent  Dig.  U  29-31.] 

BIrror  from  Superior  Court,  Fayette  Coun- 
ty; W.  B.  H.  Searcy,  Jr.,  Judge. 

Action  by  tbe  University  School  of  Medi- 
cine against  G.  B.  Albright  Judgment  for 
plaintlS,  and  defendant  brings  error.  Af- 
firmed. 

■W.  B.  HoUlngsworth  and  Lester  O.  Dick- 
son, both  of  IMyettevllle,  for  plaintiff  In  er- 
ror. J.  W.  Culpepper,  of  F^yettevllle,  for  de- 
fmdant  In  error. 

GEORGE,   J.     Judgment  affirmed. 

WADB.  a.  J.,  and  LUKO,  J.,  concur. 


(U  Qa.  App.  5U) 
BARRINEAU  v.  HOLMAN.     (No.  7790.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  19, 1017.) 

(Syllahut  by  the  Court.) 

1.  Pleadino  «=>25&-Sai.k8  <8=>287  —  Oow- 
TBACT— Implied  Wabbantt— Pleading. 
Where  the  buyer  of  a  mule  freely  and  v<dan- 
tarily  signed  a  contract  for  the  purchase  of  tbe 
animal,  agreeing  to  pay  a  stipulated  sum  there- 
for, with  full  knowledge  of  the  terms  of  the  con- 
tract, one  of  which  was  that  the  seller  "war- 
rants said  property  against  all  such  defects  as 
are  specifically  noted  and  mentioned  herein  but 
against  no  others,  latent  or  patent,"  and  anoth- 
er that  "no  statements,  representation,  or  war- 
ranty of  either  party  hereto,  or  by  any  agent 
of  either,  shall  form  any  part  of  this  contract  or 
in  any  wise  affect  the  same,  unless  herein  set 
forth,  and  the  undersigned  in  purchasing  the 
above-described  property  acts  solely  upon  his 
judgment,"  and  where  no  defects  of  any  charac- 
ter as  to  the  property  were,  specifically  noted  or 
mentioned  in  the  contract  and  no  representation 
or  warranty  (other  than  stated)  as  to  the  proper- 
ty was  set  forth  therein,  tbe  doctrine  of  im- 
plied warranty  as  set  forth  in  section  4135  of 
the  Civil  Code  of  19l0  was  not  applicable  and 
the  purchaser  waived  all  defects  either  patent 
or  latent,  in  the  property.  And  in  a  suit 
brought  upon  tbe  note  by  the  seller  of  the  prop- 
erty it  was  not  error  for  the  court  to  refuse  to 
allow  the  following  amendment  to  the  defend- 
ant's answer:  "Defendant  for  further  answer 
says  that  on  the  15th  day  of  March,  1912,  the 
plaintiff  sold  defendant  an  iron  gray  mule  for 
the  sum  of  $210.  The  sale  of  said  mule  was 
made  without  any  waiver  whatever,  hut  iindcr  n 
general  warranty  implied  by  law  as  to  sound- 
ness, healthfulness,  and  suitability  as  a  farm 
mule,   said   mule   being  sold   to   defendant  for 
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farming  purposes;  and  defendant  shows  that 
said  mule  was  totally  worthless  and  unauited  for 
a  work  animal,  said  mule  going  lame  on  the 
first  day  said  mule  was  pat  to  work,  and  aft- 
erwards by  reason  of  such  lameness  being  unable 
to  do  any  work;  that  plaintiff  is  and  has  been 
since  1912  a  nonresident  of  this  state.  Defend- 
ant prays  that  said  damages,  to  wit,  the  pur- 
chase price  of  said  mule,  be  set  oS  as  against 
the  note  sued  on,  and  that  he  have  a  judgment 
for  the  excess."  See  Floyd  y.  Woods,  110  Oa. 
850,  36  S.  E.  225;  Mock  t.  Kemp,  17  Oa.  App. 
448,  87  S.  B.  608(1). 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  783-792;  Sales,  Cent  Dig.  U 
760,  761.J 

2.  Stbikino  Answeb. 

The  original  answer  was  insufficient  in  law, 
and  the  court  did  not  err  in  striking  it,  and  in 
thereafter  rendering  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  sued  for. 

Elrror  from  City  Court  of  Cairo;  W.  J. 
WiUie,  Judge. 

Action  by  J.  D.  Holman  against  H.  V.  Bar^ 
rlneau.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

S.  P.  Cain,  of  WMgbam,  for  plalntlfl  In  er- 
ror. M.  L.  Ledford  and  Claude  Christc^her, 
both  of  Cairo,  for  defendant  in  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

JBNKINS  and  BI/>ODW0RTH,  JJ.,  con- 
cur. 


(19  Oa.  App.  S2S) 

BTJTLAND  et  at  v.  HILL.     (No.  7882.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.) 

(Svllalnu  iv  the  Court.) 

1.  Attachment  €=>339  —  Bonds  —  Judoicent 
Against  Subety. 

Where  an  attachment  has  been  dissolved  by 
the  giving  of  a  replevin  bond,  and  on  the  trial  a 
judgment  is  rendered  in  favor  of  the  plaintiff  for 
the  amount  of  his  claim,  it  is  lawful  for  the 
plaintiff  to  take  judgment  against  the  security 
upon  the  replevin  bond.  Section  6113,  Civ. 
Code  1910:  Watters  v.  Southern  Fixture  &  Cab- 
inet Co.,  13  Ga.  App.  468,  79  S.  B.  360. 

[Ed.  Note.— For  other  canes,  see  Attachment, 
Cent  Dig.  §{  1223-1232.] 

2.  Justices  of  the  Pkace  €=>206(4)— Answeb 
OF  Justicb— Effect. 

The  court  is  bound  by  the  answer  of  a  jus- 
tice of  the  peace  to  the  petition  for  certiorari, 
where  the  answer  is  neither  traversed  nor  ex- 
cepted to  as  provided  by  law. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  J  796.] 

3.  Rttlino  on  Cebtiobabi. 

The  court  did  not  err  in  not  sustaining  the 
certiorari. 

Error  from  Superior  Court,  Troup  County ; 
R.  W.  Freeman.  Judge. 

Action  between  O.  E.  Rutland  and  others 
against  B.  H.  Hill.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 


Meadors  &  Wyatt,  of  La  Grange,  for  plain- 
tiffs in  error.  B.  H.  Hill,  of  West  Point,  for 
defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  0E30R0E,  J.,  concur. 


(19  Ga.  App.  OS) 

BALDWIN  v.  BERRY.     (No.  7834.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  19,  1917.) 

(Syllahut  hy  the  OotirtJ 

1.  Chabge—Evidencb— Expression  or  Opin- 
ion—Misleadino  Charge. 

There  was  evidence  which  authorized  a  find- 
ing by  the  jury  that  the  son  of  the  plaintiff  was 
his  father's  agent  in  the  negotiations  with  the 
defendant  as  to  the  giving  of  a  correct  bond  for 
title  to  the  land  involved,  and  that  the  plain- 
tiff through  his  son  refused  to  make  the  defend- 
ant a  correct  bond  for  title  and  refused  to  sign 
the  unsigned  bond  for  title,  which  was  given 
the  defendant  at  the  time  he  purchased  the 
property,  unless  he  would  pay  to  the  plaintiff 
an  additional  sum  of  money.  This  being  true, 
the  charge  complained  of  in  the  special  ground 
of  the  motion  for  a  new  trial  was  authorized  by 
the  evidence.  There  was  in  this  charge  no  ex- 
pression or  intimation  of  opinion  by  the  court  as 
to  what  had  been  proved  in  the  case;  neither 
was  it  misleading  or  confusing  to  the  jury. 

2.  Appeal  and  Ebbob  «=>1005(2)— Vebdict— 
Review. 

There  was  some  evidence  to  support  the 
verdict,  and,  it  having  been  approved  by  the 
trial  judge,  this  court  is  without  authority  to 
interfere. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3876.] 

Error  from  City  Court  of  Dawson;  M.  C 
ESdwards,  Judge. 

Action  between  A.  J.  Baldwin  and  J.  H. 
Berry.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

B.  B.  Marlin  and  W.  H.  Gurr,  both  of  Daw- 
son, for  plaintiff  In  error.  Teomans  &  Wil- 
kinson, of  Dawson,  for  defendant  In  error. 

BROYLE3S,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  eaa- 

cur. 

(19  Oa.  App.  620 
MASON  y.  STATE.    (No.  8465.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
March  23,  1917.) 

(ByUalnu  by  ih«  Otmrt.) 

1.  Cbiminal  Law  <s=s>814(3)— Instructions— 
Pbisoneb's  Statement  at  Trial. 
Where  the  defendant  has  not  made  a  state- 
ment in  his  own  behalf,  it  is  not  proper  for  the 
court  to  give  in  charge  section  1036  of  the 
Penal  Code  of  1910,  as  to  a  prisoner's  statement 
at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Cruninal 
Law,  Cent.  Dig.  %%  1839,  1979,  1985.] 
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2.  OKonttXL  IaAW   <S=>1064(7)  —  Appeal  — 
Gbouhd  ok  Motion  fob  New  Tmal. 

A  ground  of  a  motion  for  a  new  trial  as 
follows:  "Because  the  court  charged  the  jury 
relative  to  the  defendant's  right  to  make  a  state- 
ment, and  the  weight  to  be  attached  thereto  by 
the  jury,  although  the  applicant  made  no  state- 
ment"— without  more,  presents  no  question  for 
determination  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Ce;nt  Dig.  %  2683.] 

3.  ASSIONMENTS  OF  EBBOB. 

There  is  no  meritorious  assignment  of  er- 
ror, and  the  evidence  amply  authorized  the  con- 
viction of  the  accused. 

Error  from  City  Court  of  Eastman ;  O.  W. 
Grlffln,  Judge. 

Will  Mason  was  convicted,  and  be  brings 
error.    Affirmed. 

W.  M.  Morrison  and  J.  H.  Mllner,  both  of 
Eastman,  for  plaintiff  in  error.  D.  D.  Smltb, 
Sol.,  of  Eastman,  for  tbe  Stat& 


LUKE,  J.    Judgment  affirmed. 
WADE,  C.  J.,  and  GEORGE],  J.,  concur. 


<U  Oa.  App.  ezi) 

JACKSON  v.   STATE.     (No.  8453.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
March  23,  1817.) 

(BtiUaJm*  by  the  Court.) 

1.  Cbiminal  Law  €=»935(1)  —  Motion  fob 
New  TbiaI/— Evidence. 

There  was  direct  evidence  that  the  defend- 
ant sold  whisky,  as  charged  in  the  indictmeDt, 
and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law.  Cent  Dig.  {J  2297,  3068J 

2.  Abouuent  of  Counsel. 

The  argument  of  counsel  for  the  state,  ex- 
cepted to  in  this  ease,  was  a  legitimate  infers 
ence  from  tbe  facts  proved. 

3.  Cbiuinal  Law  «=>827— Inbtbtiotion— Bk- 
QUEST— Reasonable  Doubt. 

If  a  trial  court  can  make  plainer  the  mean- 
ing of  the  words  "reasonable  doubt,"  the  re- 
quest to  give  in  charge  "a  full  and  complete 
explanation  of  the  law  of  reasonable  doubt,  and 
the  duty  of  the  jury  thereon,"  does  not  illustrate 
the  possibility,  and  amounts  to  no  request. 

[Ed.  Note.— For  other  casee,  see  Criminal 
Law,  Gent  Dig.  |  2006.] 

Error  from  Superior  Court,  Wayne  Coun- 
ty ;  J.  P.  Hlghsmith,  Judge. 

J.  A.  Jackson  was  convicted  of  an  nnlawful 
sale  of  whisky,  and  he  brings  error.  'Af- 
firmed. 

Jas.  R.  Thomas,  of  Jesup,  for  plaintiff  in 
error.  A.  V.  Sellers,  Sol.  Gen.,  of  Baxley,  for 
tbe  State. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(U  Oa.  App.  «M) 
OHISLON  ▼.  STATE.    (No.  8375.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  23,  1917.) 

(Syllahua  }>y  ihe  Court.) 

Motion  in  Abbest  of  Judgment. 

The  motion  to  arrest  the  judgment  Is  with- 
out merit,  and  the  court  did  not  err  in  refusing 
to  set  aside  the  judgment. 

Error  from  City  Court  of  Dublin;  B.  D. 
Flynt,  Judge. 

Ed  Cblslon  was  convicted,  and  be  moves 
to  set  aside  the  Judgment.    Affirmed. 

W.  A.  Dampier,  of  Dublin,  for  plaintiff  in 
error.  S.  P.  New,  Sol.,  of  Dublin,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 

(19  Ga.  App.  618) 
SHELTON  V.  STATE.    (No.  8418.)     • 
(Court  of  Appeals  of  Georgia,  Division  Na  1. 
March  23, 1917.) 

(Byliabu*  hy  the  Court.) 

Pabent  and  Child  ®s3l7(2)— Abansonuent 

of  Child— Offense. 
A  father  who,  within  this  state,  willfully 
and  voluntarily  abandons  his  child  before  it  is 
bom,  and  ipersists  in  the  abandonment  after- 
wards, leaving  it  in  a  dependent  condition,  is 
guilty  of  a  misdemeanor  under  section  116  of 
the  Penal  Code  of  1910;  but  a  father  is  noc 
guilty  under  that  section  unless  the  child  has 
been  born.  Accordingly  no  offense  was  set  out 
in  an  indictment  chai^ng  the  defendant  with 
abandoning  his  minor  diild  "not  yet  born,"  and 
the  court  erred  in  overruling  the  demurrer  there- 
to. Bull  V.  State,  80  Oa.  704,  6  S.  E.  178; 
Boyd  V.  State,  18  Ga.  App.  623,  89  S.  E.  1091. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
ChUd,  Cent.  Dig.  i  176.] 

Error  frmn  Superior  Court,  Bartow  Coun- 
ty; M.  C.  TenYOT,  Judge. 

Everett  Shelton  was  convicted  of  a  misde- 
meanor, and  he  brings  error.    Reversed. 

M.  B.  Eubanks,  ot  Borne,  for  plaintiff  In 
error.  J.  M.  Lang,  SoL  Gen.,  of  Calhoun, 
for  the  State. 

LUKE,  J.    Jndgm^it  reversed. 

WADE,  C.  J.,  and  GEOBGE,  J.,  concur. 


(U  Oa.  App.  664) 

STEWART  &  JONES  CO.  v.  GRIFFIN. 

(No.  8086.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20, 1917.) 

(Syllaiu*  by  the  Court.) 
1.  Mabteb  and  Sebvant  €=>185(1)— Fellow 
Sebvants— "Vice  Pbincipal." 
The  term  "vice  principal,"  as  generally  used 
in  the  fellow  servant  law,  is  defined  as  includ- 
ing any  servant  who  represents  the  master  in 


4ts3Far  other  cases 
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the  discharge  of  {hose  personal  or  absolute  du- 
ties which  ever;  master  owes  to  his  servants ; 
such  duties  being  generally  referred  to  as  the 
nonassignable  duties  of  a  master.  Moore,  by 
Next  Friend,  ▼.  Dublin  Cotton  Mills,  127  Ga. 
609,  68  S.  E.  839,  10  L.  R.  A.  (N.  S.)  772  (2). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §}  386,  386,  391,  896. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Vice  Principal.] 

2.  Mabteb  and  Servant  «=9l03(l),  171,  205 

(2)  —  NORASSIGNAKCK        DDTIKS  — MaSTEB'S 

Knowledob— Defect  in  Tool  ob  Appu- 

ANCE. 

"Among  the  ntmajsalgnable  duties  of  the 
master  are  providing  machinery  and  applianc- 
es, the  ^lace  to  work,  the  inspection  and  repair 
of  premises  and  appliances,  the  selection  and  t6- 
tentipn  of  servants,  the  establishment  of  proper 
rules  and  regulations,  and  the  instruction  of 
servants.  This  enumeration,  however,  ia  not 
exhaustive,  but  simply  illustrative."  Moore  v. 
Dublin  Cotton  Mills,  supra.  If  the  defect  in. 
the  tool  or  appliance  furnished  the  servant  by 
the  master  should  have  been  known  to  the  mas- 
ter, he  will  be  presumed  to  have  known  it. 
"Negligent  ignorance  is  equivalent  to  knowledge. 
The  patent  and  obvious  character  and  apparent 
age  of  the  defect  may  indicate  that  the  master 
should  have  known  it."  Ocean  Steamship  Ca 
v.  Matthews,  86  Ga.  418,  12  S.  E.  632  (li-h). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  175,  341,  878,  895,  896.J 

8.  Masteb  and  Servant  «=288(11)— Ques- 
tion FOB  JuBT— Appliances— Sehvant'b 
Knowledge. 
Under  the  evidence  in  this  case  it  was  for 
the  jury  to  determine  whether  the  master  had 
knowledge  of  the  defect  in  the  appliance  fur- 
nished the  servant,  or  in  the  exercise  of  ordi- 
nary care  should  have  known  of  it ;  and  it  was 
likewise  a  question  for  the  jury  whether  the 
servant,  who  did  not  have  charge  and  control 
of  the  appliance,  and  who  was  inexperienced  in 
the  use  of  such  appliance,  knew  of  the  defect, 
or  had  equal  means  with  the  master  of  knowing 
of  it  The  evidence  authorized  the  jury  to  find 
that  the  appliance  was  defective,  as  alleged  by 
the  plaintiS,  that  the  master  knew  or  should 
have  known  of  the  defect,  and  that  the  servant 
did  not  know,  and  had  not  equal  means  of 
knowing,  of  the  defect  The  verdict  (for  ?1,000) 
is  not  excessive. 

[Ed.  Note.— For  other  caseq,  see  Master  and 
Servant.  Cent  Dig.  §§  1070-1082.] 

4.  Tbiai,  «=>242— Action  fob  Injubt— Mib- 

LEADINO    iNSTRTTCnON. 

Error  was  assigned  on  the  following  extract 
from  the  charge  of  the  court:  "This  case  in- 
volves some  of  the  doctrines  of  master  and 
servant,  and  it  becomes  necessary  for  the  court 
to  give  you  certain  rules  of  master  and  servant 
that  you  may  understand  these  rules  and  know 
how  to  apply  them."  This  part  of  the  charge 
is  not  subject  to  the  criticism  that  "this  case  is 
wholly  and  entirely  a  master  and  servant  case" ; 
or  that  "it  misled  the  jury  into  believing  that 
there  were  issues  in  the  case  other  than  master 
and  servant"  The  case  did  not  involve  all  of 
the  law  on  the  subject  of  master  and  servant, 
and  the  entire  charge  contains  only  the  prin- 
ciples of  the  law  on  the  subject  of  master  and 
servant  applicable  to  the  facts  of  this  case.  No 
complaint  is  made  of  any  erroneous  instruction 
of  law.  The  court  did  not  err  in  overruling  the 
motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  |§  56&-576.]    . 

Error  from  Superior  Oonrt,  Habersham 
County ;  J.  B.  Jones,  Judge. 


Action  by  F.  G.  OriflSn  against  tbe  Stewart 
&  Jones  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

X  h.  Perkins,  of  Cornelia,  and  J.  C.  Ed- 
wards  &  Sons,  of  Clarkesville,  for  plaintiff 
1q  error.  J.  J.  &  Sam  KlmEey,  of  Cornelia, 
for  defendant  In  error. 

GEORGE,  X    Judgment  affirmed. 

WADE,  a  J.,  and  LT7E3i,  J.,  concar. 


(U  Qa.  App.  810) 
liEDFORD    V.    STATE.      (No.    838a) 
(Cyourt  of  Appeals  of  Georgia,  Division  No.  1. 
March  23,  1917.) 

(Byllaius  ty  the  Court.) 

1.  Criuinal    Law    «=>797— TbiaI/— Inbtbuo- 
TioNs;— Recommendation   as   to    Penaltt. 

On  'the  trial  of  a  person  indicted  for  the 
commission  of  a  felony  other  than  one  of  those 
enumerated  in  section  1062  of  the  Penal  Code 
of  1910,  it  is  the  duty  of  the  court  to  inform 
the  jury  of  so  much  of  the  provisions  of  that  sec- 
tion as  relate  to  their  power,  in  the  event  of 
conviction,  to  recommend  that  the  accused  be 
sentenced  as  for  a  misdemeanor,  and  that  such 
recommendation'  is  effectual  to  reduce  the  iienal- 
ty  only  when  approved  by  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {{  19S5-1937.] 

2.  Ckiminal  Law  «s>863(1)  —  Tbiai.  —  Iir- 
STBucTioN — Recall  of  Jubt. 

Where  such  omission  occurs  in  the  general 
charge  given  the  jury,  it  is  the  right  and  duty 
of  the  court  to  recall  the  jurjy  after  they  have 
retired  to'  consider  their  verdict  and  to  supply 
the  omitted  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {J  2065,  2066.] 

8.  Criminal    Law    <8=»3C9(16),    371(1,    12), 
872(1),    398(2),   400(7)— Instructions— Evi- 
dence—Verdict. 
The  charge  of  the  court  in  the  case  at  bar 
was  not  erroneous  for  any  of  the  reasons  as- 
signed, and  the  objections  taken  to  tbe  admis- 
sion of  evidence  are  without  merit     The  ver- 
dict is  not  without  evidence  to  sustain  it  and 
the  trial  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SJ  824,  830-834,  879-886.] 

Error  from  Superior  Oonrt,  De  Kalb  Coun- 
ty; O.  W.  Smith,  Judge. 

O.  R.  Ledford  was  convicted  of  altering  and 
defacing  a  certain  instrument  of  record  and 
a  certain  public  record,  and  be  brings  error. 
Affirmed.  , 

L.  J.  Steele,  of  Decatur,  and  Alonco  Field, 
of  Atlanta,  for  plaintiff  in  error.  Oea  M. 
Napier,  Sol.  Oea,  of  Atlanta,  for  tbe  State. 

GEORGE,  J.  Tbe  indictment  contains  two 
counts.  In  tbe  first  count  tbe  defendant  ia 
charged  witb  tbe  offense  of  defacing  and 
falslfjring  a  certain  document  and  Instrument 
recorded  In  tbe  office  of  tbe  clerk  of  tbe  su- 
perior court  of  De  Kalb  county,  Qa.,  to  wit,  a 
deed  (copied)  dated  August  2,  1914,  from  W. 
B.  Henderson  to  tbe  defendant,  conveying  cer- 
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tain  lands  described,  wUch  was  duly  record- 
ed on  Novemlier  18,  1914,  In  Deed  Book  No. 
88,  page  263,  of  the  records  belonging  to  the 
office  of  the  clerk  of  the  superior  court  of 
De  Kalb  county,  Oa.,  the  same  being  a  pub- 
lic office  within  this  state.  In  the  second 
count  the  defendant  is  charged  with  alter- 
ing and  defacing  a  certain  book,  to  wit,  Deed 
Book  No.  88  of  the  records  belonging  to  the 
office  of  the  clerk  of  the  superior  court  of  De 
Kalb  county,  Ga.,  the  same  being  a  public 
office,  within  this  state,  by  then  and  there 
removing  and  tearing  from  page  263  of  said 
book  a  certain  deed  from  W.  B.  Henderson  to 
tbe  defendant,  dated  August  2,  1914,  and 
recorded  In  said  deed  book  at  page  263,  on 
November  18, 1914.  Tbe  defendant  was  found 
guilty,  with  a  recommendation  that  he  be 
punished  as  for  a  misdemeanor. 

[3]  In  his  motion  for  a  new  trial,  which 
was  overruled  by  tbe  presiding  judge,  he  com- 
plains that  the  court  erred  In  admitting  the 
testimony  of  the  clerk  of  the  superior  court 
of  De  Kalb  county,  as  follows :  "I  discover- 
ed the  record  torn  from  Deed  Book  84" — 
and  complains  further  that  the  court  erred  In 
admitting  In  evidence  Deed  Book  84,  from 
which  pages  S15  and  516  appeared  to  have 
been  removed.  According  to  the  testimony  of 
the  clerk,  tbe  instrument  recorded  on  pages 
515  and  616  was  a  deed  executed  by  the  de- 
fendant, O.  R.  Ledford,  and  his  father,  R.  H. 
Ledford,  to  W.  B.  Henderson,  the  grantor  In 
the  deed  referred  to  and  described  In  the  in- 
dictment. We  think  that  this  evidence  was 
material  and  relevant  to  the  issue.  It  Is  true 
that  the  defendant  was  not  Indicted  for  de- 
facing or  falsifying  this  particular  deed,  nor 
this  particular  record  of  deeds,  but  the  con- 
tention of  the  state,  which  was  established 
by  the  evidence  in  the  case,  was  as  follows: 
The  defendant,  O.  R.  Ledford,  decided  upon  a 
plan  to  have  erected  a  building  on  a  certain 
lot  owned  Jointly  by  himself  and  father,  and 
entered  Into  an  agreement  with  W.  B.  Hen- 
derson to  deed  the  land  to  Henderson  for  the 
purpose  of  enabling  Henderson  to  place  a 
loan  thereon  through  one  D.  M.  Matthews, 
in  order  to  raise  the  money  necessary  for  the 
erection  of  the  building.  The  defendant  and 
his  father  made  the  deed  to  Henderson  and 
Henderson  obtained  a  loan  upon  the  land 
conveyed  therein.  Henderson  failed  at  this 
Miterprise,  and  the  defendant  found  himself 
with  a  mortgaged  lot  on  which  was  an  in- 
completed building.  One  of  the  witnesses 
for  the  state  testified  that  he  informed  the  de- 
fendant that  the  giving  of  the  deed  to  Hen- 
derson was  a  foolish  thing,  and  the  evidence 
further  discloses  that  Ledford,  upon  the  fail- 
ure of  Henderson  to  complete  the  building, 
approached  the  party  through  whom  the  loan 
on  tbe  lot  was  negotiated  and  asked  for  an 
Increase  In  tbe  loan.  This  increase  was  re- 
fused him,  and  he  was  offended.  He  assert- 
ed to  the  loan  agent  that  he  would  "beat  the 
mortgage"  or  would  "beat"  the  lender.    The 


evidence  for  the  state  dearly  showed  the  ex- 
ecution of  the  deed  by  the  Ledfords  to  Hen- 
derson, and  further  disclosed  that  Henderson, 
who,  after  his  failure  to  complete  the  build- 
ing according  to  his  contract,  was  incarcerat- 
ed In  Fulton  county  Jail,  had  deeded  the  prop- 
erty back  to  the  defendant.  This  latter  deed 
is  the  deed  referred  to  and  described  In  the 
Indictment  Upon  the  trial  of  the  charge  of 
falsifying  this  latter  deed  and  the  record 
thereof,  and  of  defacing  and  altering  the  book 
in  which  It  was  recorded,  it  was  entirely  prop- 
er to  admit  evidence  that  the  deed  out  of  the 
defendant  and  Into  Henderson  had  likewise 
been  removed  from  Deed  Book  88  of  the  rec- 
ords of  ffie  In  tbe  office  of  the.  clerk  of  the 
superior  court  of  De  Kalb  county.  This  evi- 
dence was  admissible  to  establi^:  (1)  Mo- 
tive; (2)  Intent;  (3)  a  common  scheme  or 
plan  embracing  the  commission  of  two  or 
more  crimes  so  closely  related  to  each  other 
that  the  proof  of  one  tends  to  establish  the 
other;  and  (4)  the  identity  of  the  person 
charged  with  the  commission  of  the  crimen 
By  removing  all  traces  of  the  two  convey- 
ances— the  one  from  the  Ledfords  to  Hender- 
son and  the  other  from  Henderson  back  to  the 
defendant  O.  R.  Ledford — the  mortgage  exe- 
cuted by  Henderson  to  Matthews  would  ap- 
pear to  be  fraudulent,  as  no  title  would  be  of 
record  in  Henderson.  The  Jury  found  that  by 
this  method  the  defendant  attempted  to 
"beat"  the  mortgage  placed  upon  the  prop- 
erty by  Henderson,  and  the  verdict  is  sup- 
ported by  the  evidence.  On  the  admissibility 
of  this  testimony  see  Bates  v.  State,  18  Ga. 
App.  718,  90  S.  K.  481  (1),  and  cases  cited  In 
the  opinion. 

2.  The  court  allowed  the  witness  Matthews 
for  the  state  to  testify  that  he  made  the 
loan  to  Henderson,  the  contractor,  and  per- 
mitted this  witness  to  point  out  the  proper- 
ty upon  which  the  loan  was  made.  It  was 
Insisted  on  the  part  of  the  accused  that.  If  a 
loan  were  made,  the  writing  would  be  the 
best  evidence  of  that  fact,  and  of  the  partic- 
ular property  upon  which  the  loan  was  made. 
The  court  confined  the  state,  upon  tills  objec- 
tion, to  proof  of  the  mere  fact  that  a  loan 
was  made,  and  that  before  the  making  of  the 
loan  the  property  was  visited  and  Inspected. 
Testimony  to  the  same  effect  by  Henderson, 
the  contractor,  who  was  sworn  as  a  witness 
for  the  state,  was  likewise' admitted.  The 
trial  Judge  properly  admitted  this  testimony. 
He  did  not  allow  the  state  to  prove  by  parol 
any  of  the  terms  or  provisions  of  a  written 
contract,  but  permitted  the  witnesses  to  tes- 
tify to  the  fact  of  the  making  of  a  contract, 
and  to  the  fact  that  a  loan  was  executed 
upon  lands  personally  Inspected,  and  that  a 
building  was  commenced  and  partially  com- 
pleted upon  a  particular  lot  The  witness 
Henderson  was  further  permitted  to  testify 
that  he  reconveyed  the  property  deeded  him 
by  the  Ledfords  to  the  defendant  individual- 
ly, and  pointed  out  the  particular  property,   j 
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Objection  to  tbls  testimony  was  made  on  the 
ground  that  It  "attempted  to  go  Into  the  con- 
tents of  the  deed."  The  evidence  for  the 
state  disclosed  that  both  the  deed  from  the 
Ledfords  to  Henderson,  and  the  deed  from 
Henderson  to  Ledford,  had  been  delivered  by 
Henderson  while  In  Jail  to  the  defendant, 
and  the  court  properly  admitted  the  testl- 
onony.  Possession  of  these  instruments  hav- 
ing been  shown  In  the  defendant,  he  could 
not  be  required  to  produce  them  for  Inspec- 
tion by  the  jury,  and  oral  evidence  of  the 
contents  of  the  deeds,  or  either  of  them,  was 
admissible  Thomas  v.  State,  91  S.  E.  247, 
and  cases  there  cited. 

8.  The  court  did  not  err  in  refusing  "to 
exclude  all  the  testimony  in  regard  to  the 
contract  for  the  erection  of  the  building"  al- 
leged to  have  been  entered  Into  between  Hen- 
derson and  the  defendant.  The  court  re- 
stricted the  testimony  to  the  fflct  of  the  exe- 
cution of  the  contract,  and  refused  to  admit 
In  evidence  any  of  the  details  of  the  contract 
Oertalnly  the  existence  of  a  writing,  even 
where  the  writing  Is  accessible  to  the  state, 
may  be  shown  by  parol,  and  the  fact  of  the 
execution  of  the  contract  may  be  shovra  by 
parol.  There  Is  no  higher  evidence  of  such 
fact 

[1,  21  4.  The  trial  judge  In  his  charge  fail- 
ed to  Instruct  the  jury  that  in  the  event  they 
believed  the  defendant  guilty  and  so  found, 
they  might  add  to  their  verdict  a  recommen- 
dation that  the  defendant  be  punished  as  for 
a  misdemeanor,  and  especially  complains 
that  after  the  jury  had  retired  and  had  con- 
sidered the  case  for  a  considerable  length  of 
time,  it  was  error  to  cause  the  jury  to  be  re- 
turned to  the  box  and  to  supply  the  omitted 
charge.  It  is  insisted  that  this  charge,  given 
under  the  circumstances  Indicated,  Influenced 
the  Jury  to  return  a  verdict  of  guUty  against 
the  defendant  We  do  not  think  that  the 
conduct  of  the  court  in  recalling  the  jury 
and  in  supplying  this  omitted  charge  was 
error.  Indeed,  the  court  did  precisely  what 
he  should  have  done,  as  w«  understand  the 
law.  The  jury  In  the  trial  of  a  criminal  case 
may  be  recalled  tor  the  purpose  of  giving 
them  an  appropriate  Instruction  previously 
omitted.  Of  course,  a  recharge  to  the  Jury 
may,  In  certain  exceptional  cases,  harmfully 
affect  the  rights  of  the  defendant  It  Is  the 
better  practice  to  charge  every  pertinent  prin- 
ciple of  law  applicable  to  the  case  before  the 
jury  retires  from  the  box.  However,  If  the 
court  should  omit  to  charge  some  pertinent 
principle  of  law  applicable  to  the  issues  In 
the  case,  It  Is  right  and  proper  that  the  Jury 
should  be  recalled  and  the  omitted  Instruc- 
tion given.  If  the  court  Is  careful  to  guard 
and  protect  the  rights  of  the  defendant,  the 
defendant  can  have  no  just  ground  of  com- 
plaint In  this  very  case  the  court  cautioned 
the  Jury  as  follows: 


"Because  of  the  necessity  of  adding  tlieee  in- 
structions, I  warn  you  not  to  allow  these  added 
instructions  to  in  any  way  influence  you  in  de- 
termining the  issues  or  arriving  at  a  verdict 
This  additional  charge  must  not  be  considered 
by  you  as  in  any  way  Intimating  to  you  any 
opinion  as  to  the  merits  of  the  case,  as  the 
court  has  none  and  does  not  express  any  opinion. 
You  must  consider  the  issues  in  the  case  in  the 
same  fair  and  impartial  manner  as  though  these 
additional  instructions  bad  been  given  yon  at 
the  time  of  the  general  charge." 

See  Pritchett  v.  State,  92  Oa.  65,  18  S.  E. 
636  (9);  Rockmore  v.  State,  93  Ga.  123,  19  S. 
B.  32  (3);  Reeves  v.  State,  117  Ga.  38  (l),  43 
S.  B.  404.  We  find  no  error  In  the  Instruc- 
tions given  the  jury  upon  the  second  charge. 
The  recommendation  of  the  Jury  that  the  de- 
fendant be  punished  as  for  a  misdemeanor 
was  approved  by  the  trial  court,  and  the  de- 
fendant was  accordingly  sentenced.  The  ver- 
dict finding  him  guilty  of  the  offense  charged, 
as  hereinbefore  indicated,  is  not  without  evi- 
dence to  support  It,  and  the  trial  court  did 
not  err  in  overruling  the  motion  for  a  new 
triaL 

Judgment  affirmed. 

WADE,  O.  J,  and  LUKE,  J.,  concor. 


09  Ga.  App.  514) 

OLABK  V.  HILUABD.    (No.  7830.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  19,  1917.) 

(Byttdbut  hy  the  Court.) 

1.  Venuk  «=>21  — Civil  Cases  —  CoNBirru- 

TIONAL  AND    SlATUTOBT  PBOVISIONS. 

All  civil  cases,  with  certain  exceptions,  shall 
be  tried  in  the  county  wher^  the  defendant  re- 
sides. Article  6,  |  16,  par.  6,  'of  the  Constitu- 
tion of  Georgia;  Civ.  Code  1910, Jjj  5526,  6543, 
Tie  exceptions  mentioned  are:  Divorce  cases; 
cases  respecting  title  to  land;  eqnity  cases; 
suits  against  joint  obligors,  joint  promisBors, 
copartners,  or  joint  trespassers;  and  suits 
against  the  maker  and  indorser  of  a  promissory 
note,  or  drawer,  acceptor,  and  indorser  of  a  bill 
of  exchange.  CXv.  Code  1910;  H  5527-5630. 
6638-6542. 

[Bd.  Note. — For  other  casee,  see  Venue,  Geot. 
Dig.  i  34.] 

2.  Venue  ^=>7  —  PBOcxBDinoa  bt  Momr 
BuLE— "Surr." 

A  proceeding  by  a  money  rule  is  a  "suit," 
within  the  meaning  of  sectifHis  5526  and  6543 
of  the  Civil  Code.  Boberta  v.  Keeler,  111  Ga. 
181,  Z(i  S.  E.  617(1);  Barrett  v.  PuUiam,  77 
Ga.  5(^4). 

[Bd.  Note. — E\>r  other  cases,  see  Venue,  CenL 
Dig.  SS  13-16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suit] 

3.  Attobret  and  Client  «=3l2G(l>— Moret 

RtTM— CONSTBUOnON. 

The  right  to  rule  an  attorney  for  money 
alleged  to  be  in  his  possession  as  snch  attorney 
is  penal  in  its  nature  and  must  be  strictly  con- 
strued. Haygood  v.  Haden,  119  Ga.  4^  46  S. 
B.  625. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {J  264,  266-271.] 
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4.  ArroBineT  and  Clmnt  «=9l26(l)— Venttb 
<S=>11  —  Retewtion  ot  Monet  —  Money 
Rule. 

Where  attorneys  retain  In  their  hands  mon- 
ey from  their  clients  after  it  has  been  demand- 
ed, they  are  liable  to  rule  as  ^eriSs  are.  Civ. 
Code  1910,  8  4954. 

(a)  A  sheriff  is  not  liable  to  be  ruled  outside 
the  county  of  his  residence,  Kellogg  t.  Buck- 
ler. 17  Ga.  187(4);  Sheffield  v.  State,  69  Ga. 
73W.Z). 

[Ed.  Note. — Por  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  fS  264,  266,  271;  Venue,  Cent 
Dig.  S  20.1 

5.  Courts  «=188(15)— Monet  Rule— Venue. 

This  was  a  rule  nisi  issued  by  the  judge  of 
the  city  court  of  Savannah,  requiring  the  der 
fendant,  an  attorney  at  law,  to  show  cause  why 
he  should  not  pay  over  to  his  client  a  certain 
som  of  money  which  the  client  claimed  the  at- 
torney had  collected  and  refused  to  pay  over 
to  him.  The  defendant  filed  his  plea  to  the 
jurisdiction  of  the  court,  alleging  that  he  was 
not  a  resident  of  the  county  of  Chatham,  but 
was  a  resident  of  the  county  of  Effingham,  and 
that  the  courts  of  the  latter  county  had  full 
jurisdiction  of  the  subject-matter  of  the  suit 
and  the  person  of  the  defendant.  It  was  con- 
ceded that  the  defendant  was  a  resident  of  Ef- 
tingham  county,  Ga.  It  appears  that  he  had  an 
office  in  the  city  of  Savannah,  and  was  an  at- 
torney practicing  in  the  city  court  of  Savannah, 
and  tiiat  the  controversy  between  him  and  his 
client  arose  out  of  an  alleged  failure  to  pay 
over  money  collected  in  settlement  of  a  case 
brought  in  the  city  court  of  Savannah.  Under 
the  rulings  stated  above,  the  court  erred  m 
overruling  the  defendant's  plea  to  the  juri»- 
diction. 

rEjd.  Note. — ^For  other  cases,  see  Courts,  Oent. 
Dig.  S  458.] 

Einor  from  dty  Court  of  SaTannata:  Da- 
vis Freeman,  Judge. 

Action  by  George  Billiard  against  D.  H. 
Clark.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

H.  B.  Strange,  of  Statesboro,  and  D.  H. 
Clark,  of  Savannah,  for  plalntlCt  In  error. 
W.  B.  Hewlett,  of  Savannah,  for  defendant  In 
error. 


BBOXLES,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(19  Ga.  App.  6U) 

BURTON  V.  ETHERIDGEJ.     (No.  7775.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  19.  1917.) 

(Syllaius  iy  the  Court.) 

1.  OoirriNUANCE  <g=>19— New  Trial  «=»95— 
Pbesence  in  Court— Excuse. 

When  a  case  is  set  for  trial  due  diligence 
requires  that  the  defendant,  if  he  desires  a  con- 
tinuance, be  present  either  in  person  or  by  at- 
torney on  the  call  of  the  case;  and  it  is  not  a 
good  ground  for  a  motion  for  new  trial  that  an 
agent  of  the  defendant,  on  the  morning  of  the 
day  of  which  the  case  was  set  for  trial,  went  to 
tbe  borne  of  the  defendant  to  notify  her  to 
attend  court,  and,  finding  her  in  bed  sick,  was 
delayed  in  locating  the  family  physician  and 
getting  an  affidavit  from  him  as  to  the  condi- 


tion of  the  defendant,  and  reached  Uie  conrt 
with  the  affidavit  after  the  case  had  been  tried. 
[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Diff.  U  41,  43-48;  New  Trial,  Cent  Mg. 
§§  190-194.] 

2.  JuDOHENT  cs=»l09  —  Absence  07  Defend- 
ant AND  Counsel— Procedure. 

Upon  the  call  of  a  case,  if  it  appears  that 
the  defendant  is  absent,  and  the  attorney  for 
the  defendant  has  his  name  stricken  from  the 
docket  and  from  the  case,  it  is  not  error  for 
the  court  to  proceed  with  the  case  and  give  it 
such  direction  as  the  pleadings  or  the  pleadings 
and  the  evidence  may  demand.  Howell  v. 
Glover,  65  Ga.  466(2) :  Glover  v.  Dimmock,  119 
Ga.  696,  46  S.  E.  824(1);  Sparks  v.  Obsr,  138 
Ga.  316,  75  S.  E.  135. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  180,  162,  179.] 
S.  Directed  Verdict. 

In  the  instant  ca;se  it  is  not  made  to  appear 
that  the  judge  erred  in  directing  a  verdict  for 
the  plaintiff.  Phillips  &  Co.  v.  Collier,  87  Ga. 
66.  13  S.  E.  260:  Moore  v.  Kelly  &  Jones  Co., 
109  Ga.  798,  35  S.  E.  168(2). 

Error  from  City  Court  of  Atlanta;  A.  E. 
Clalhotm,  Judge. 

Action  by  H.  A.  Etherldge  against  Mrs.  M. 
A.  Burton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

John  P.  Haunson,  of  Atlanta,  for  plaintiff 
in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTIiES,  P.  J.,  and  JENKINS,  J.,  concur. 


(19  Ga.  App.  615) 

HUNTER  V.  STATE.     (No.  8399.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  23,  1917.) 

(ByUalui  iy  the  Court.) 

1.  Criminal    Law    <g=»742(3)— Trial— Prov- 
ince or  Jury— Weight  op  Evidence. 

While  section  5884,  Civil  Code  1910,  de- 
clares that,  "If  a  witness  swear  willfully  and 
knowingly  falsely,  his  testimony  ought  to  be 
disregarded  entirely,  unless  corroborated  by  cir- 
cumstances, or  other  unimpeached  evidence," 
yet  even  without  any  corroboration  the  jury 
may  credit  a  witness  against  whom  there  is  im- 
peaching evidence.  It  is  for  them  to  say  wheth- 
er he  has  sworn  "willfully  and  knowingly 
falsely,"  and  the  whole  question  as  to  the  credi- 
bility of  witnesses  is  for  the  jury  under  any 
and  all  circumstances.  Rico  v.  Eatonton,  15 
Ga.  App.  505,  508^10,  83  S.  E.  868;  Huff  v. 
Brown,  104  Ga.  523,  30  S.  E.  809;  Brown  v. 
State,  10  Ga.  App.  50,  72  S.  B.  537;  Soloman 
V.  State,  10  Ga.  App.  469,  73  S.  E.  623 ;  Ram- 
sey V.  Atlanta,  15  Ga.  App.  345,  83  S.  E.  148, 
and  cases  there  dted ;  Brown  v.  State,  17  Ga. 
App.  402,  87  S.  El  155(2). 

[Bd.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  i  1721.] 

2.  Salb  of  Intoxicating  Liquors. 

The  evidence  sufficiently  supported  the  In- 
ference that  a  sale  was  intended  and  effected 
by  the  defendant. 

3.  Criminai,  IjAw  <s=>741(2)  —  Qttebtion  fob 
Jury- I  dentity. 

Tbe  court  di^  not  err  in  refusing  to  exclude 
the  testimony  of  a  witness  that  to  the  best  of 
his  knowledge  and  belief  the  defendant  on  trial 
was  the  man  who  had  sold  him  whisky.  The 
value  of  this  testimony  was  for  the  jury,  and 
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the  gnesHon  of  Identity  was  a  matter  wbolly 
for  their  determinBtion.  Gray  ▼.  State,  6  <3a. 
App.  42S,  65  S.  E.  191(4). 

[Ed.    Note.— For   other   cases,    see    Oriminal 
Law,  Cent  Dig.  ${  1727,  172&] 
4.  Cmminal  Law  €=3369(6)— Evidence— Oth- 
er Ofi-enses— Sales  of  Liquobs. 

The  court  confined  the  testimony  as  to  the 
purchase  of  intoxicants  from  the  defendant  to  a 
I)eriod  of  two  years  prior  to  the  finding  of  the 
indictment,  and  expressly  ruled  out  anything 
in  the  answer  of  a  certain  witness  that  might 
refer  to  transactions  occurring  prior  to  such 
period.  The  court  did  not  err  in  declining  to 
role  out  the  testimony  altogether. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  EHg.  §§  822,  823.] 

8.  RiTLiNO  ON   Motion  fob  New  Tbiai.. 

The  trial  court  did  not  err  in  OTermlinK 
the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Pike  County; 
W.  B.  H.  Searcy,  Jr.,  Judge. 

Peyton  Hunter  was  convicted  of  the  unlaw- 
ful sale  of  Intoxicating  liquors,  and  he  brings 
error.    Affirmed. 

C.  J.  Lester,  of  Bamcsvllle,  and  H.  O.  Farr, 
of  Zebulon,  for  plaintiff  in  error.  E.  M. 
Owen,  Sol.  Gen.,  of  Zebulon,  for  the  Stateu 

WADE,  a  J.    Judgment  affirmed. 

GFX>RGE  and  LUKE,  JJ.,  concur. 

(U  Ga.  App.  618)         ^'^^^^ 

WEIGHT  T.  STATE.     (No.  8410.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

March  23, 1917.) 

(Syllabu*  iy  the  Court.) 

Cbihinat.  Law  €=31100— Appbial—Vkbdiot— 

Stjfficienct  of  Evidence. 
Tie  only  assignment  of  error  beln^  that 
the  evidence  did  not  authorize  the  verdict,  and 
there  being  some  evidence  upon  which  the  jury 
could  base  their  finding,  and  the  verdict  having 
the  approval  of  the  trial  judze,  this  court  can- 
not set  the  verdict  aside.  Thomas  ▼.  State,  7 
Ga.  App.  337,  66  S.  E.  964:  Cottie  t.  State, 
7  Ga.  App.  337,  66  S.  E.  809;  Alexander  t. 
State,  1  Ga.  App.  289.  57  S.  B.  996(2). 

[Bd.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  i  3084.] 

Error  from  Superior  Court,  Bullodi  Conn- 
ty;  R.  N.  Hardeman,  Judge. 

Edward  Wright  was  convicted,  and  he 
brings  error.    Affirmed. 

Fred  T.  Lanier,  of  Statesboro,  for  plaintiff 
In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEOBGB,  3.,  concur. 


(ID  Oa.  App.  fSt) 

SOUTHERN  FEBTIH55EB  &  CHEMICAL 

CO.  V.  PEACOCK.    (No.  7860.) 

(Court  of  Appeals  of  Georgia,  Division  Nok  2. 

March  20,  1917.) 

(Byllabut  hy  the  Court.) 

APPBAIi     AND      Ebbor      €=>977(4)— Revikw— 
Ground  of  New  Tbial. 
"It  may  be  now  considered  as  settled  that 
this  court  will  not,  under  any  circumstances. 


reverse  a  judgment  granting  a  first  new  trial, 
whether  the  grant  be  general  upon  all  the 
grounds  of  the  motioh  or  special  upon  one  or 
more  grounds  only,  or  whether  it  be  upon  a 
ground  which  involves  questions  of  evidence  or 
upon  a  ground  which  involves  pnrely  questions 
of  law,  unless  It  is  mode  to  appear  that  no  other 
verdict  than  the  one  rendered  could  possibly 
have  been  returned  under  the  law  and  facts 
of  the  case.  Unless  the  case  can  be  brouslit 
within  tlie  exception  just  stated,  it  is  useless  for 
parties  to  bring  before  this  court  the  judgment 
of  a  trial  judge  granting  a  first  new  triaL"  Civ. 
Code  1910.  g  6204 ;  Weinkle  &  Sons  v.  Bruns- 
wick &  Western  B.  B.  Co.,  107  Ga.  868,  33  S. 
E.  471 ;  Macon  Consolidated  Street  R.  K.  Co. 
V.  Jones,  lie  Ga.  361,  42  S.  E.  468;  Mock  ▼. 
Savannah  &  Statesboro  By.  Co..  122  Ga.  385, 
50  S.  E.  121  ;  Cox  v.  Grady,  132  Ga.  368.  64 
S.  E.  262;  Smith  v.  Maddox  Rncker  Banking 
Co.,  136  Ga.  151,  68  S.  E.  1031 ;  New  v.  Sotith- 
ern  Ry.  Co.,  136  Ga.  778,  71  S.  B.  1104 ;  WU- 
kins  V.  Barnes,  10  Ga.  App.  316,  73  S.  E.  349. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3863.] 

Error  from  City  Court  of  Eastman ;  J.  A. 
Neese,  Judge. 

Action  between  the  Southern  Fertilizer 
&  Chemical  Company  and  J.  R.  Peacock. 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

Roberts  &  Smith,  of  Eastman,  for  plain- 
tiff In  error.  Chas.  W.  Griffin,  of  Eastman, 
for  defendant  in  error. 


BLOODWOBTH,  J.    Judgment  affirmed. 

BB07LES,  P.  Jm  and  JENKINS.  J.,  con- 
cur. 

(U  Oa.  App.  SOS) 

LOUISVILLE  &  N.  R.  CO.  t.  HARBIS. 

(No.  7875.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  19,  1917.) 

(Byttdbut  hy  the  Court.) 

1.  Bailboads  <S=3443(9)  —  Wanton  Kiluhq 
of  Dog — Evidence. 

There  was  evidence  from  which  the  jury 
were  authorized  to  find  that  the  killing  of  the 
plaintiC's  dog  by  the  train  of  the  railway  com- 
pany was  wanton  and  malicious,  and  the  verdict 
for  damages  was  warranted. 

[Ed.  Note.— For  other  cases,  see  Bailroads. 
Cent  Dig.  g  1620.] 

(Additiotua  ByVabut  Ay  Bditorial  Staff,) 

2.  Railboads  €=3427— Wanton  Killikq  or 
Dog— Liability. 

A  railroad  company  is  liable  for  the  wanton 
and  malicious  killing  of  the  dog  of  another. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gg  1584-1538.] 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  J.  W.  Harris  against  the  lionls- 
ville  &  Nashville  Railroad  Company.  Judg- 
ment for  plalutiff,  and  defendant  brings  er- 
ror.   Affirmed. 
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C.  N.  King,  of  Chatsworth,  D.  W.  Blair, 
of  Marietta,  and  Tye,  Peeples  &  Tye,  of  At- 
lanta, for  plaintiff  In  error. 

GEORGE.  J.  [2]  Since  the  decision  In 
Jemlson  v.  Sonthwestem  Railroad,  75  Ga. 
444,  58  Am.  Rep.  476,  It  has  been  recognized 
In  this  state  that  a  railroad  company  is  lia- 
ble for  the  wanton  and  malicious  killing  of 
the  dog  of  another ;  and  the  facts  In  South- 
em  Ry.  Co.  y.  Keel,  7  Ga.  App.  244,  66  S.  E. 
627;  and  Seaboard  Air  Line  Ey.  v.  Par- 
rish,  16  Ga.  App.  254,  85  S.  E.  200,  were  held 
sufficient  to  authorize  the  Jury  to  Infer  that 
the  killing  of  the  plaintiff's  dog  by  the  rail- 
way company  was  wanton  and  malicious. 
The  evidence  In  this  case  makes  a  much 
stronger  case  against  the  railway  company 
than  Is  made  by  the  evidence  In  those  cases. 

[1]  It  appears  that  the  track  of  the  rail- 
way company,  at  the  point  where  the  dog  was 
killed,  was  straight  for  the  distance  of  one 
mile,  and  that  there  was  nothing  to  prevent 
the  servants  In  charge  of  the  train  from 
seeing  the  dog.  Moreover,  the  dog  was  killed 
at  or  near  a  crossing,  and  the  train  .which 
ran  over  and  killed  the  dog  went  Into  a  sid- 
ing not  more  than  50  or  100  yards  from  this 
crossing.  The  train  was  slowing  down  for 
the  purpose  of  entering  this  siding,  and,  ac- 
cording to  the  evidence,  must  have  been  go- 
ing at  a  very  slow  rate  of  speed,  not  exceed- 
ing 4  or  5  miles  an  hour.  An  eyewitness  saw 
the  dog  on  the  track,  60  yards  in  front  of  the 
train,  and  the  witnesses  all  testified  that  the 
dog  turned  and  ran  up  the  track  a  distance 
of  about  100  yards  before  It  was  finally  run 
down  and  killed.  The  brakeman  of  the  com- 
pany was  riding  on  the  pilot  of  the  engine, 
presumably  for  the  purpose  of  opening  the 
switch  to  let  the  train  Into  the  siding.  The 
servants  of  the  defendant  company  must  have 
seen  the  dog,  and  they  did  nothing  whatever 
to  arold  the  killing.  The  train  either  actual- 
ly or  practically  stopped  for  the  purpose  of 
enabling  the  switchman  to  throw  the  switch. 
These  facts  Illustrate  the  8i)eed  at  which  the 
train  was  running  at  the  time  the  dog  was 
killed,  and  strongly  indicate  that  the  agents 
of  the  railroad  company  willfully  ran  down 
the  dog.  The  defendant  offered  only  one 
witness,  and  he  was  not  one  of  the  servants 
In  charge  of  its  train  at  the  time  the  dog  was 
killed.  His  evidence  was  In  the  nature  of  ex- 
pert testimony.  Whether  a  dog,  since  the 
act  of  1912  (Acts  1912,  pp.  46,  47),  is  personal 
property  in  the  sense  that  the  owner  may 
maintain  an  action  for  Its  mere  negligent  In- 
jury or  destruction,  Is  not  decided. 

The  court  did  not  err  In  overruling  the 
petition  for  certiorari  and  In  denying  the  new 
trial  prayed  for. 

Judgment  affirmed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(W  Oa.  App.  E39) 

GEORGIA  NORTHERN  RT.  CO.  v.  WIN- 
CHESTER.    (No.  7927.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  20.  1917.) 

(Byllahus  ly  the  Court.) 

1.  Railboads  <8=344.S(9)— Maucious  Kiluno 
OF  DOQ — Action— Evidence. 

There  was  evidence  from  which  the  jury 
could  legitimately  infer  that  one  of  the  plain- 
tiff's dogs  was  killed  and  the  other  injured  b^ 
the  wanton  and  malicious  conduct  of  the  engi- 
neer in  charge  of  the  railway  train,  and  the  ver- 
dict for  damages  was  therefore  not  unauthor- 
ized. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  1620.] 

(Additional  Syllahiu  ly  Editorial  Btaff.) 

2.  Animals  <S=»44  —  Malicious  Injtjbt  ob 
Killing  of  Doo— Liabilitt. 

The  owner  of  a  dog  may  maintain  an  action 
against  one  who  wantonly^  maliciously,  or  inten- 
tionally injures  or  kills  it 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  115-122.] 

3.  Appeal  and  Ebbob  4s>  1001(1)— Vebdiot-*- 
evioence. 

The  Court  of  Appeals  cannot  set  aside  a 
verdict  with  some  evidence  to  support  it 

[Ed.  Note.— For  other  cnses,  see  Appeal  and 
Error,  Cent  Dig.  {{  3928-3933.] 

Error  from  Superior  Court,  Colquitt  Conii< 
ty ;  W.  E.  Thomas,  Judge. 

Action  by  F.  J.  Winchester  against  the 
Georgia  Northern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Shlpp  &  Kline  and  L.  L.  Moore,  all  of 
Monltrie,  for  plaintiff  in  error.  J.  B.  Fussell, 
of  Moultrie,  for  defendant  in  error. 

WADE,  O.  J.  [2]  In  this  case  It  Is  unnec- 
essary to  consider  whether  the  ad(H)tlon  by 
the  Legislature  of  the  act  of  1912  (Acts  of 
1912,  pp.  46,  47),  reciting  that  "all  dogs  are 
hereby  made  personal  property  and  shall 
be  given  to  and  taxed,"  authorizes  a  recov- 
ery against  a  railway  company  for  negligently 
killing  or  injuring  a  dog,  and  In  such  cases 
creates  a  presumption  against  the  company 
as  In  cases  of  Injuries  to  persons  or  othei 
property;  since,  under  numerous  decisions 
of  this  court  and  of  the  Supreme  Court,  an 
action  Is  maintainable  against  one  who  wan- 
tonly, maliciously,  or  intentionally  Injures 
or  kills  his  dog. 

[1]  From  the  answer  to  the  petition  foi 
certiorari,  it  appears  that  the  plaintiff  testi- 
fied, in  his  own  behalf,  that  he  was  the  own- 
er of  two  dogs,  one  of  which  was  killed  and 
the  other  injured  by  the  train  of  the  de- 
fendant company;  that  he  witnessed  th« 
incident  and  "saw  the  engineer  sitting  in  his 
proper  place  and  looking  ahead,"  as  the  wit- 
ness was  on  the  same  side  of  the  train  as  the 
engineer;  and  that  "the  track  was  straight 
for  something  like  180  yards  from  the  point 
where  the  dogs  were  run  over,  back  In  the 
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direction  from  which  the  train  c&me,  and 
She  dogs  were  upon  the  track  and  running 
in  front  of  the  engine  for  a  considerable 
part  of  this  distance";  that  In  his  opin- 
ion the  engineer  saw  or  by  the  exercise  of 
diligence  would  have  sees  the  dogs,  but  "the 
engineer  made  no  effort  to  slacken  the  speed 
of  the  train  or  to  frighten  the  dogs  from  the 
track;  be  did  not  ring  the  bell  or  blow  the 
whistle  or  open  the  cylinder  cocks."  The 
engineer  testified  for  the  defendant  that  he 
did  not  see  the  dogs  untU  just  before  he  ran 
over  them,  when  they  were  about  2  feet  In 
front  of  the  pilot,  and  he  was  running  about 
20  miles  an  hoar  and  was  looking  out ;  that 
his  attention  was  called  by  the  fireman  to 
them  Just  as  be  saw  them,  and  there  waa 
no  way  in  which  to  save  them ;  that  he  liked 
dogs  and  would  have  stopped  the  train  If  he 
had  seen  them;  that  be  was  coming  around 
a  curve  and  was  on  the  right  side  of  the 
engine,  and  therefore  could  not  have  seen 
them  In  any  event. 

Assuming  that  the  Jury  accepted  as  true 
the  evidence  of  the  plalntifC  In  preference 
to  that  delivered  by  the  engineer,  the  track 
was  in  fact  straight,  and  not  curved,  and 
the  dogs  were  plainly  visible,  and  there  was 
nothing  to  prevent  the  engineer  from  seeing 
them,  and  they  must  have  been  seen  by  him 
some  time  before  they  were  struck,  especial- 
ly as  the  undisputed  evidence  shows  that 
they  ran  along  ahead  of  the  engine  for  some 
distance,  for  the  engineer  himself  said  that 
he  was  looking  forward  all  the  time.  The 
testimony  was  not  disputed  that  no  effort 
was  made  to  slacken  the  speed  of  the  train 
or  to  frighten  the  dogs  from  the  track,  or 
that  the  engineer  did  not  ring  the  bellor 
blow  the  whistle  or  open  the  cylinder  cocks. 
The  Jury  was  therefore  authorized  to  find, 
from  the  testimony  of  the  plaintiff  as  to  the 
unobstructed  character  of  the  track,  and 
from  the  admission  of  the  engineer  that  he 
was  looking  abead,  that  the  latter  did  In 
fact  see  the  dogs  on  the  track  some  time 
before  they  were  struck,  notwithstanding 
his  denial,  and  deliberately  failed  to  slack- 
en the  speed  of  bis  engine  or  to  make  any 
effort  to  frighten  them  off  of  the  track, 
but.  In  entire  disregard  of  the  probable  con- 
sequences to  the  dogs,  continued  to  run 
his  train  at  the  same  rate  of  speed,  and 
hence  that  the  resulting  injury  to  one  dog 
and  the  death  of  the  other  could  be  directly 
attributed  to  his  wanton  and  malicious  con- 
duct. The  case  of  L.  &  N.  R.  Co.  v.  Har- 
ris, 91  S.  E.  928,  this  day  decided,  rests  up- 
on very  nearly  the  same  facts,  and  the  evi- 
dence in  this  case  is  measurably  stronger 
than  that  in  the  case  of  Seaboard  Air  Line 
Ry.  V.  Parrish,  16  Ga.  App.  254,  85  S.  E. 
200.  To  repeat:  According  to  the  plaintiff, 
the  engineer  could  and  must  necessarily  have 
seen  the  dogs  if  he  was  looking  down  the 
straight  track;    and,  according  to  the  en- 


gineer, he  was  In  fact  looking  down  the 
track  before  and  at  the  time  the  injury  oc- 
curred, notwithstanding  his  further  state- 
ment that  he  could  not  then  see  the  dogs. 
It  was  for  the  Jury  to  say,  either  that  the 
engineer  was  prevented  from  seeing  by  a 
curve  in  the  track,  or  did  not  in  fact  for  any 
reason  see  the  dogs,  and  hence  that  his  fail- 
ure to  check  the  train  was  not  deliberate, 
wanton,  or  malicious ;  or,  on  the  other  band, 
that,  the  track  being  straight,  he  not  only 
could  but  did  see  the  dogs  in  ample  time  to 
prevent  tHe  injury,  and  hence  his  failure  to 
make  any  effort  to  stop  the  train  or  to  fright- 
en the  animals  from  the  track  was  deliber- 
ate, wanton,  or  malicious.  See,  In  this  con- 
nection, Southern  Railway  Co.  v.  Keel,  7  Ga. 
App.  244,  66  S.  E.  627. 

[3]  We  cannot  set  aside  a  verdict  with 
some  evidence  to  support  it,  and  therefore 
hold  that  the  Judge  of  the  superior  court 
did  not  err  in  overruling  the  certiorari,  since 
there  was  evidence  to  sustain  the  recovery 
ujwn  the  ground  that  the  injury  to  the  dogs 
was  wantonly  and  maliciously  inflicted. 

Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(IS  Oa.  App.  529) 

WESTBERRX  et  aL  v.  HAND.     (No.  7890.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  20,  1917.) 

(SvUahut  hv  the  Court.) 

1.  Shebiffs  and  Constahles  «=»138(3)  — 
Levy— liiABiLrrr  fob  Damages— Evidence. 

The  petition  was  not  subject  to  the  general 
or  the  special  demurrers,  and  the  evidence  sup- 
ports the  verdict. 

[EM.  Note.— For  other  cases,  see  Sheriffs  and 
CJonstables,  Cent  Dig.  !{  295.  296.] 

f Additional  ByUalut  iy  Bditorial  8UfJ 

2.  Shebiffs  and  Constables  <g=>139(5)  — 
Levt — Dauaoe  to  Pbopkktt — Question  fob 
Jury. 

In  a  suit  for  the  value  of  a  mule  levied  on 
by  a  deputy  sheritE  and  killed  while  in  his  cus- 
tody, he  could  not  complain  that  the  verdict  was 
for  only  $125,  where  plaintiS  valued  the  mule 
at  $175;  as  its  value  was  for  the  jury,  which 
was  not  bound  by  the  opinion  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Sheriff  and 
Constables,  Cent  Dig.  §§  303-^07.] 

3.  Shebiffs  and  Conbtabijs  ®=3ll9  —  Pos- 
session of  Propebtt— Liability. 

A  sheriff,  with  regard  to  care  of  property  un- 
der judicial  process,  is  a  bailee  for  hire,  and  as 
such  is  required  to  use  reasonable  care  in  the 
preservation  of  the  property,  and  for  nesiect  in 
performance  of  such  duty  is  liable. 

[Ed.  Note.— For  other  cases,  see  SherifEa  and 
Constables,  Cent  Dig.  g|  195,  199-204.] 

Error  from  Superior  Court,  Wayne  Coun- 
ty ;  J.  P.  Eighsmlth,  Judge. 

Suit  by  J.  E.  Hand  against  J.  E.  Westber- 
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ry,  Jr.,  and  anotber.    Judgment  for  plalntlfl, 
and  defendants  bring  error.    Affirmed. 

Jaa.  W.  Poppell  and  Jaa.  R.  lAomas,  both 
of  Jesup,  for  plaintiffs  In  error.  D.  M. 
Parker,  of  Waycross,  and  Glbbs  &  Tomer,  of 
Jesnp,  for  defendant  in  error. 

GEORGE,  J.  Hand  sued  Westberry,  depu- 
ty sheriff,  and  his  bondsman,  Bennett,  for 
$175,  the  Talne  of  a  mule.  The  Jury  return- 
ed a  rerdict  for  the  plaintiff  for  $125.  The 
defendants  made  a  motion  for  a  new  trial, 
and  the  Judgment  oTemiling  the  motion  is 
assigned  as  error.  Hand  was  the  owner  of  a 
mule  levied  upon  by  the  deputy  sheriff.  West- 
berry.  The  deputy  sheriff  refused  to  accept 
bond,  and  carried  the  mule  a  distance  of  sev- 
eral miles  into  a  strange  community.  Hand 
expressly  cautioned  Westberry,  when  West- 
berry  refused  to  accept  bond  and  carried  the 
mule  away,  to  put  the  mule  in  a  bam  or 
stable,  and  not  to  turn  it  into  a  lot  or  put  it 
under  wire  fence,  because  it  would  Jump,  and 
would  not  stay  under  wire  fence.  He  partic- 
ularly advised  the  deputy  sheriff  of  the  dnn- 
Ser  to  the  mule  if  it  should  be  placed  under 
wire  fence.  Westberry  carried  the  mule 
borne  and  placed  it  in  his  stable,  and  later 
turned  it  into  a  field  surroimded  by  an  ordi- 
nary wire  fence,  securely  and  properly  built. 
In  this  field  was  a  cross-fence  made  of  wire, 
which  was  for  temporary  purposes  only,  and 
was  not  substantial.  The  wire  was  of  small 
size,  and  was,  by  reason  of  its  construction 
(fully  set  forth  In  the  petition),  liable  to  in- 
jure or  damage  stock.  According  to  the  evi- 
dence of  an  eyewitness  who  was  living  with 
and  working  for  the  deputy  sheriff,  the  mule 
belonging  to  the  plaintiff,  with  other  stock, 
was  turned  into  this  field  and  began  running 
rapidly  as  it  entered  the  field.  On  the  first 
round  of  the  field  Hand's  mule  ran  into  the 
cross-fence  made  of  wire  which  was  calcu- 
lated to  injure  and  damage  stock,  and  inse- 
curely strung  upon  insufficient  stakes,  and 
broke  its  neck. 

[2]  1.  The  defendants  could  not  complain, 
because  the  vetdlct  was  for  only  $125,  while 
in  the  opinion  of  Hand  his  mule  was  reason- 
ably worth  $175.  The  question  of  the  value 
of  an  article  is  peculiarly  for  the  Jury,  and 
that  body  is  not  absolutely  bound  by  the 
opinions  or  estimates  of  the  witnesses  on 
that  subject.  Minchew  v.  Nahunta  Lumber 
Co.,  6  Ga.  App.  164,  62  S.  E.  716  (4). 

[3]  2.  Sheriffs  and  deputy  sheriffs  are  lia- 
ble to  an  injured  party  In  respect  to  certain 
things  specified,  and  "for  or  in  respect  to  any 
other  matter  or  thing  whatever  relating  to  or 
concerning  their  respective  offices,"  under 
Civil  Code  1910,  {  6341. 

"A  sheriff,  with  tegend  to  care  of  property  in 
his  possession  under  judicial  process,  is  a  bailee 
for  hire,  and  as  such  is  required  to  use  reason- 
able care  and  diligence  in  the  preservation  of 
the  property."  Am.  &  Eng.  liJncy.  of  Law  (2d 
Ed.)  vol.  25,  p.  712,  citing  Gilmore  v.  Moore,  30 


Ga.  628,  and  Cape  Fear  Steamboat  Co.  t.  Bar- 
tholomess,  67  Ga.  452. 

"The  sheriff  who  has  property  in  his  custody  is 
liable  for  the  loss  thereof  or  Injury  thereto  re- 
sulting from  his  failure  to  use  due  care  and  dili- 
gence to  preserve  the  same."  85  Cyc.  1688,  cit- 
ing Johns  V.  Robinson.  119  Ga.  59,  45  S.  B.  727, 
and  Gilmore  v.  Moore,  supra. 

Without  question,  we  think  that  an  officer 
intrusted  by  law  with  the  possession  of  per- 
sonal property  is  liable  to  the  owner  of  that 
property  for  negligence  in  the  performance 
of  his  trust  or  duty,  or  for  fraud  or  neglect 
In  the  execution  of  bis  office. 

[1]  3.  The  petition  set  forth  a  cause  of  ac- 
tion, and  was  not  subject  to  general  demur- 
rer. The  acts  of  negligence  were  set  forth 
with  sufficient  particularity,  and  the  petition 
was  not  subject  to  any  of  the  grounds  of 
the  special  demurrer.  The  deputy  sheriff 
was  fully  advised  of  the  character  and  habits 
of  the  mule,  and  was  directly  warned  that 
the  mule  would  damage  or  injure  itself  if 
placed  under  wire  fence.  Disregarding  tliis 
information  and  this  warning,  he  intention- 
ally placed  the  mule  in  the  inclosure  sur- 
rounded by  a  wire  fence  and  across  which  a 
temporary  wire  was  strung.  It  cannot  I>e 
said,  under  the  evidence  in  this  case,  which 
was  not  controverted  by  the  deputy  sheriff, 
that  the  mule  was  killed  as  the  result  of  an 
unavoidable  accident.  The  deputy  was  guilty 
of  concurring  negligence  in  causing  the 
death  of  the  mule.  The  verdict,  approved 
by  the  trial  court,  is  clearly  supported  by 
the  evidence,  and  there  was  no  error  in  over- 
nillng  the  motion  for  a  new  trlaL 

Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


(U  Oa.  App.  S92) 
VICTOR  ▼.  BROAD  ST.  HOTEL  OO. 
(No.  7833.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2, 
March  20,  1017.) 

(BpUabu*  &y  the  Court.) 

Appeal  ard   Ebbob  «s>1011(1)— FiRDnre- 

G0NI.TTSIVBNESS. 
A  judgment  rendered  by  a  judge  who  by  con- 
sent tried  a  case  without  a  jury  will  not  be  set 
aside  by  this  court  when  it  appears  that  the  evi- 
dence, though  conflicting,  was  suflScient  to  sup- 
port his  finding.  Small  v.  Charleston  Bagging 
Manufacturing  Co.,  102  Ga.  SS&,  27  S.  E.  763. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3983-3988.] 

Error  from  City  Court  of  Floyd  County; 
John  K.  Davis,  Judge. 

Action  between  A,  Victor  and  the  Broad 
Street  Hotel  Company.  Judgment  for  the 
latter,  and  the  former  brings  error.    Affirmed. 

Eubanks  &  Mebane,  of  Rome,  for  plaintiff 
In  error.  Barry  Wright  and  Denny  &  Wright 
all  of  Rome,  for  defendant  In  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLEJS,  P.  Jm  and  JBE^KINS,  J.,  cor 
cur. 
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MOORE   ▼.    CITIZENS'    BANK    OF 

ASHBUBN.    (No.  7868.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  2. 

March  20,  1»17.) 

(Sylldbut  ty  the  Court.) 

New  Trial  <3=9]55— Motion— Heabiro—Dis- 

MissAif— "Next  Teem." 
Where  a  suit  was  filed,  returnable  to  the 
quarterly  term  of  a  city  court,  and  during  the 
term  at  which  a  verdict  thereon  was  rendered  a 
motion  for  a  new  trial  was  made,  and  the  or- 
der of  the  judge  set  a  day  for  its  hearing  in 
vacation,  and  provided  that  if  the  motion  should 
not  then  be  heard,  it  should  be  heard  at  such 
time  in  vacation  as  counsel  might  agree  upon, 
and,  upon  failure  to  agree  then,  at  such  time 
and  place  as  the  presiding  judge  might  fix  on 
the  application  of  either  party,  of  which  time 
and  place  the  opposite  party  should  have  at 
least  five  days'  notice,  and  that  if,  for  any  rea- 
son, the  motion  should  not  be  heard  and  deter- 
mined before  the  beginning  of  the  "next  term" 
of  the  court,  then  it  should  stand  on  the  docket 
until  heard  and  determined  at  that  term  or 
thereafter;  and  where,  without  fault  of  the 
movant,  it  was  not  heard  at  the  date  fixed  in 
vacation,  nor  at  the  next  succeeding  quarterly 
term  of  the  court,  the  motion  thereupon  went 
over,  by  operation  of  law,  to  the  following  quar- 
terly term,  and  was  not  subject  to  be  called  up 
without  notice  at  an  intervening  monthly  term, 
and  then  dismissed  on  the  grounds  that  no  brief 
of  evidence  had  been  filed  and  there  was  no  ap- 
pearance for  the  movant. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  %  315. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Next  Term.] 

Error  from  City  Court  of  Asbburn ;  B.  I* 
Tipton,  Judge. 

Suit  by  Mrs.  A.  M.  Moore  against  the  Cit- 
izens' Bank  of  Ashburn.  Judgment  for  de- 
fendant, and  plaintiff  bit^ogs  error.  Be- 
versed. 

Mrs.  A.  M.  Moore  filed  In  the  city  court 
of  Asbburn  a  suit  against  the  Cltlzeus'  Bank 
of  Asbburn,  returnable  to  the  April  quarter- 
ly term,  1914,  of  the  court,  in  which  she 
sought  to  recover  on  an  account  the  sum  of 
$1,275,  besides  Interest  and  costs.  At  the 
appearance  term  the  defendant  filed  an  an- 
swer, and  at  the  April  quarterly  term,  1916, 
on  April  17th,  the  case  was  tried  and  a 
verdict  was  return  in  favor  of  tbe  defendant,, 
upon  which  judgment  was  duly  entered.  The 
plaintiff,  before  the  adjournment  of  the  court, 
filed  a  motion  for  a  new  trial  on  the  gen- 
eral grounds;  and  on  the  presentation  of 
the  motion  tbe  trial  Judge  passed  the  usual 
orders,  directing  that  the  defendant  show 
cause  before  him  In  vacation  at  Asbburn, 
Ga.,  at  10  o'clock  a.  m.  on  the  third  Mon- 
day In  June,  1916,  why  the  motion  should 
not  be  granted,  and  that  the  motion  be  heard 
and  determined  at  that  time  and  place.  One 
of  the  orders  then  granted  provided,  among 
other  things,  as  follows: 

"If,  for  any  reason,  said  motion  is  not  heard 
and  determined  at  the  time  and  place  above  fixed, 
it  is  ordered  that  the  same  shall  be  heard  and 
determined  at  such  time  and  place  in  vacation  as 
counsel  may   agree   upon,   and,   upon  failure  to 


agree,  then  at  such  time  and  place  a*  the  pre- 
siding judge  may  fix,  on  tbe  application  of  «ther 
party,  of  which  time  and  place  the  opposite  par- 
ty shall  have  at  least  five  days'  notice.  If,  for 
any  reason,  this  motion  is  not  heard  and  de- 
termined before  the  beginning  of  the  next  term 
of  this  court,  then  the  same  shall  stand  on  tbe 
docket  until  heard  and  determined  at  said  term, 
or  thereafter." 

It  appears  that  prior  to  the  date  set  for 
the  hearing  of  tbe  motion,  the  movant's  coun- 
sel, having  been  unable  to  secure  a  tran- 
script of  the  evidence  and  charge  of  the  court 
In  time  to  prepare  and  present  for  approval 
a  brief  of  the  evidence  by  the  third  Monday 
in  June,  1916,  wrote  to  the  judge  a  letter, 
requesting  a  postponement  of  the  hearing. 
On  June  19,  191C,  the  judge.  In  response  to 
the  letter,  wired  counsel  for  the  plaintiff  that 
the  motion  would  be  continued  until  "the 
next  term,"  unless  an  earlier  date  should  be 
agreed  upon.  However,  there  was  no  formal 
order  continuing  the  hearing.  CThe  next 
quarterly  term  of  the  court  convened  on  the 
third  Monday  in  July,  1916,  but  no  action  in 
reference  to  the  motion  was  taken  at  that 
time.  On  August  21,  1916,  during  the  reg- 
ular monthly  term  of  the  court,  counsel  for 
the  defendant  moved  to  dismiss  the  motion 
for  a  new  trial,  because  no  brief  of  evidence 
had  been  filed  and  there  was  no  appearance 
for  the  movant.  It  does  not  appear  that 
counsel  bad  made  any-  agreement  that  the 
motion  for  a  new  trial  should  be  heard  and 
determined  on  that  date,  or  that  there  bad 
been  any  previous  order  fixing  August  21, 
1916,  as  the  date  for  the  hearing,  and  no 
notice  had  been  given  counsel  for  the  movant 
that  the  motion  would  be  called  up  at  that 
time.  The  motion  to  dismiss  was  sustained, 
and  an  order  was  granted  accordingly. 

The  act  approved  August  21,  1006,  creat- 
ing the  city  court  of  Asbburn,  provided  as 
follows: 

"The  regular  terms  of  said  court  of  Ashburn 
shall  be  held  monthly  and  quarterly  at  such  time 
as  the  judge  of  said  court  may  designate  by  pub- 
licatiou  of  an  order  fixing  the  date  for  said  terms, 
and  at  the  monthly  terms  of  said  city  court  such 
matters  may  be  disposed  of  as  do  not  require  a 
jury  and  the  amount  does  not  exceed  five  hun- 
dred dollars."    Georgia  Laws  1006,  p.  152,  {  11. 

By  an  amendment  to  this  act,  approved 
August  3,  1916,  although  the  distinction  be- 
tween tbe  monthly  and  the  quarterly  terms 
was  preserved,  the  provision  limiting  the  ju- 
risdiction of  monthly  terms  to  amounts  of 
$500  was  stricken,  so  that  the  act  as  amend- 
ed provides  that: 

"The  regular  terms  of  said  city  court  of  Asb- 
burn shall  be  held  monthly  and  quarterly  at 
such  times  as  the  judge  of  said  court  may  des- 
ignate by  publication  of  an  order  fixing  the  date 
for  said  terms,  and  at  the  monthly  t?rnis  of  said 
city  court  such  matters  may  be  disposed  of  aa 
do  not  require  a  jury," 

Appended  to  the  certificate  of  the  trial 
judge  appears  the  following  note  by  him: 

"Aug.  21,  1916,  was  a  regular  term  of  court. 
During  my  tenure,  motions  for  new  trial,  witliout 
regard  to  amount,  have  always  stood  for  hear- 
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inK  at  'the  next  term'  after  the  date  first  fixed, 
without  regard  to  whether  it  was  quarterly  or 
monthly." 

E.  K.  Wilcox,  of  Valdosta,  and  A.  S.  Bua- 
sey,  of  Ashbum,  for  plaintiff  in  error.  Jas. 
H.  Pate  and  J.  A.  Comer,  botb  of  Ashbum, 
for  defendant  in  error. 


JHNKINS,  J.  (after  stating  the  facts  as 
above).  Under  the  terms  of  the  trial  Judge's 
order,  the  motion  for  a  new  trial  not  having 
been  heard  on  the  date  set  therefor  in  vaca- 
tion, and  no  further  order  thereon  being  tak- 
en, it  stood  for  hearing  in  term  time;  and, 
not  being  beard  at  the  succeeding  July  quar- 
terly term  of  the  court,  it  thereupon  went 
over  to  the  next  term.  Civ.  Code  1910,  | 
6090;  A.,  K.  &  N.  Ry.  Oo.  v.  Strickland,  114 
Ga.  998,  41  S.  B.  601;  HoltzendorfC  v.  Dil- 
lard,  J36  Ga.  241,  71  S.  B.  132;  Phoenix  Bank 
V.  Shirllng  (Sup.)  91  S.  K  23.  Whether  the 
"next  term"  must  be  taken  to  mean  the  next 
sacceeding  monthly  term,  or  the  following 
quarterly  term,  is  the  only  question  which 
the  record  presents  for  determination.  If  the 
former  construction  be  correct,  then  the  ac- 
tion taken  in  calling  up  and  dismissing  the 
motion  was  legal  and  proper;  but  if,  when 
the  motion  was  not  heard  at  the  July  quar- 
terly term.  It  went  over  by  operation  of  law 
to  the  next  succeeding  quarterly  term  of  said 
court,  the  Judge  would  not  have  authority  at 
an  intervening  monthly/  term  to  call  up  the 
motion  without  notice  and  dismiss  it  The 
petition  was  filed  to  the  quarterly  term  of 
the  dty  court  of  Ashbum,  and  was  tried  be- 
fore a  Jury  therein.  The  amendatory  act, 
approved  August  3,  1016  (Laws  1916,  p.  197), 
does  not  Abolish  the  distinction  between  the 
quarterly  and  the  monthly  terms,  but  only 
gives  the  same  jurisdiction  as  to  amount  at 
each,  and  provides  that  the  quarterly  terms 
shall  have  exclusive  Jurisdiction  in  Jury  cas- 
es. The  case  with  which  we  are  dealing 
must  have  been  properly  entered  upon  the 
trial  docket  of  the  quarterly  term,  and  the 
motion  so  entered  upon  its  motion  docket. 
The  legal  effect  of  the  order  originally  set- 
ting the  motion  down  for  hearing  at  a  date 
fixed  in  vacation  was,  relatively  to  this  case, 
a  continuation  of  the  quarterly  term  until 
that  time.  Herz  v.  Frank,  104  Ga.  638,  30 
S.  B.  797;  A.,  K.  &  N.  Ry.  Co.  v.  Strickland, 
supra;  Cole  v.  Illinois  Sewing  Machine  Co., 
7  Ga.  Appi.  338(2),  66  S.  E.  979.  The  motion 
not  being  then  heard,  and  no  additional  or- 
der being  taken,  Jurisdiction  was  not  lost, 
but  was  postponed  to  term  time.  Helmly  v. 
Davis,  111  Ga.  860,  36  S.  E.  927.  This  term 
time  would  seem  to  be  such  term  as  has  Ju- 
risdicticHi  of  the  case.  Warren  v.  Slaton,  14 
Ga.  App.  734(2),  82  S.  E.  307.  The  case  hav- 
ing been  filed,  docketed,  and  tried  before  a 
Jury  at  the  quarterly  term.  Its  status  as  a 
quarterly  term  case  thus  became  fixed,  and 
the  fact  that  the  motion  in  said  case  was  a 


matter  for  the  Judge  to  hear  could  not  give 
Jurisdiction  to  the  monthly  term.  While,  un- 
der the  proper  order,  it  might  have  been 
heard  in  vacation,  yet  if  term  time  be  relied 
upon  for  Jurisdiction,  then  only  term  time 
during  which  Jurisdiction  to  try  the  case 
would  be  had  would  suffice.  Nor  do  we  think 
that  the  custom  theretofore  followed  by  the 
trial  Judge,  as  evidenced  by  the  note  to  tais 
certificate,  would  alter  the  rule.  Of  his  pur- 
pose to  act  with  perfect  fairness  It  Is  indis- 
putable proof;  but  if  we  be  correct  In  our 
Interpretation  of  the  law,  and  the  movant 
was  Injured  by  falling  to  receive  the  benefit 
of  a  substantial  right  which  by  law  was  al- 
lowed him,  then  custom  mnst  give  way  there- 
to. Walton  V.  William  Hester  Marble  Ck).,  17 
Ga.  App.  75,  86  S.  E.  279. 
Judgment  reversed. 

BROXLES,  P.  J„  and  BLOODWORTH,  J., 

concur. 


yl»  Qa.  App.  576) 

GEORGIA  COTTON  CO.  v.  CENTRAL  OP 

GEORGIA  RY.  CO.  (No.  7702.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

March  20,  1917.) 

(Syllabui  hy  the  Court.) 

1.  Carbiebs  «=>114—Dkuveby— Notice— Ala- 
bama Statute. 

The  provisions  of  section  6137  of  the  Ala- 
bama Code  of  1907  as  to  the_  mailing  of  notice 
to  consignees  by  common  carriers  on  the  arrival 
of  freight  have  no  application  to  the  responsibil- 
ity of  railway  companies  of  that  state  as  insurers 
of  freight  when  under  the  contract  the  shipment 
is  intended  to  be  delivered  at  a  private  or  other 
Riding,  even  though  such  siding  be  within  the 
corporate  limits  of  a  city  having  a  daily  mail. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  608-620.] 

(Aidiiional  Byllahut  ly  Sditorial  Staff.) 

2.  Carriebs  <@=»88— Contracts— "Dklivbby" 
OF  Freight— Side  Track. 

Under  the  Alabama  law,  a  carrier  may,  by 
custom  or  contract,  make  a  valid  "delivery"  of 
freight  by  merely  placing  the  car  upon  a  side 
track  at  a  place  where  it  has  no  agent,  and  this 
is  true  when  neither  the  consignee  nor  his  rep- 
resentative is  there  to  accept  it 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  g§  280-289%,  319-321. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Delivery.} 

3.  Carriers    <j>=>114r— Delivery— Liabilitt- 
Alabama  Law. 

Where  it  is  intended  that  delivery  of  freight 
shall  be  made  at  a  private  siding,  etc.,  the  Ala- 
bama rule  is  that  where  by  custom  or  contract 
the  duty  of  the  carrier  is  performed  when  it 
places  the  car  on  a  side  track  ready  for  unload- 
ing by  the  consignee,  the  liability  of  the  carrier 
as  carrier  ceases. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  608-620.] 

4.  CARRiERg  ©=>88  —  Delivery  of  Goods  — 
Place — Contract. 

A  compress  company,  as  the  duly  authorized 
general  agent  of  a  cotton  company,  the  shipper 
and  consignee,  to  receive  for  it  all  cotton  con- 
signed to  it  at  its  place  of  business  over  the 
defendant's  lines,  and  which  broke  the  seals  and 
unloaded  the  cars,  might  agree  with  the  carrier 
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as  to  the  manner  by  which  it  desired  that  such 
deliveries  should  be  made,  including  deliveries 
after  business  hours. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  280-289%,  819^21.] 

5.  Carbiebb  ^=»114r— Deliveky  at  Fbeioht— 

BlI,L  OF  IiADINO — "PEIVATB  OB  OtHKB  SID- 
INO." 

Where  cotton  shipped  by  plaintifE  was  in- 
tended for  delivery  to  its  agent,  a  compress  com- 
pany, on  its  track,  such  track  was  a  private  or 
other  siding  within  the  provision  of  the  bill  of 
lading  that  property  delivered  on  a  private  or 
other  siding  shall  be  at  the  owner's  risk  after 
the  cars  are  detached  from  trains. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  608-620.] 

6.  Cabsiebs  ®59ll4— Delivebt  of  Fbeioht— 
Side  Tback— Ai.abama  LtAW. 

Under  the  Alabama  law  the  clause  in  the 
bill  of  lading  that  when  freight  is  delivered  on 
a  private  or  other  siding  it  should  be  at  the 
owner's  risk  after  the  cars  had  been  detached 
from  trains,  applies  to  deliveries  made  within 
the  limits  of  a  corporate  city,  having  a  daily 
maU  within  Code  Ala.  1907,  §  6137,  relating  to 
delivery  and  notice  to  consignees. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  !S  608-62O.] 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Suit  by  the  Georgia  Cotton  Company 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Adams  &  Adams,  of  Savannah,  for  plaintiff 
In  error.  Lawton  &  Cunningham  and  H.  W. 
Johnson,  all  of  Savannah,  for  defendant  in 
error. 

JENKINS,  J.  This  was  a  suit  In  the  city 
court  of  Savannah  by  the  Georgia  Cotton 
Company,  as  shipper  and  consignee,  against 
the  Central  of  Georgia  Railway  Company,  for 
the  value  of  65  bales  of  cotton,  transported 
over  the  lines  of  the  defendant  from  several 
points  In  Alabama  to  Troy,  Ala.  The  entire 
shipment  being  within  the  state  of  Alabama, 
counsel  for  both  parties  properly  agreed  to 
try  the  case  according  to  the  Alabama  deci- 
sions. There  was  no  disputed  issue  of  fact, 
and,  after  the  submission  of  the  evidence  on 
behalf  of  both  parties,  each  of  them  aslced 
that  a  verdict  be  directed  In  its  favor.  The 
trial  Judge  directed  a  verdict  In  favor  of  the 
railway  company. 

It  appears  that  the  cars  containing  these 
65  bales  of  cotton  were  burned  while  on  the 
traclcs  alongside  the  west  platform  of  the 
Atlantic  Compress  Company,  at  Troy,  Ala.,  In 
a  fire  which  originated  In  and  which  destroy- 
ed the  compress.  It  was  not  contended  that 
the  defendant  was  in  any  wise  responsible 
for  the  fire,  or  negligent  In  any  act  pertain- 
ing thereto.  The  cars  containing  the  cotton 
Involved  In  the  litigation  were  detached  and 
placed  on  the  side  track  along  the  platform 
of  tlie  compress  company  about  6  o'clock  p. 
m.  November  23,  1910,  and  the  tire  destroying 
the  cars  and  thMr  contents  occurred  about  5 
o'clock,  a.  m.  on  the  following  morning,  No- 


vember 24tti,  prior  to  the  hour  at  whldi  the 
compress  company  would  have  opened  for 
business  had  not  the  24th  been  Thanksgiving 
Day,  a  legal  holiday.  The  railway  company, 
having  admitted  Its  receipt  of  the  cotton  for 
transportation,  and  the  value  of  the  cotton, 
pleaded  that  it  had,  before  the  destruction 
of  the  property,  fully  compiled  with  its  con- 
tract of  shipment,  by  delivering  the  cotton  to 
the  duly  authorized  agent  of  the  plaintiff,  so 
as  to  relieve  It  entirely  from  further  respon- 
sibility therefor.  In  furtherance  of  this  de- 
fense It  set  up  in  its  answer  two  distinct  the- 
ories: 

(1)  According  to  the  evidence  of  Carter, 
manager  for  the  plaintiff  company,  the  fol- 
lowing written  order'  was  in  force  at  the 
time  of  the  shipment: 

"Troy,  Ala.i  Sept  Ist,  1908.  Central  of  Geor- 
gia Railway  Company,  Troy,  Ala.  Yon  are 
hereby  authorized  and  directed  to  deliver  to  the 
Atlantic  Compress  Company  all  cotton  owned 
by  or  consigned  to  the  undersigned  or  to  oar 
order  at  Troy,  Ala.,  and  also  to  deliver  in  the 
same  manner  all  cotton  shipped  to  'order  noti- 
fy' of  which  we  are  or  shall  become  owners  by 
transfer,  assignment,  or  endorsement  of  the  bill 
of  lading.  The  compress  will  receive  and  re- 
ceipt to  you  for  all  such  cotton  as  our  apent 
But  it  is  expressly  agreed  that  such  delivery 
shall  not  operate  to  cancel  or  release  your  cai^ 
rier's  lien  on  any  cotton  on  which  freight  charg- 
es have  not  been  regularly  paid.  The  order 
shall  remain  in  full  force  and  effect  until  revok- 
ed in  writing,  p/p  Georgia  Cotton  Co.,  M.  II. 
Carter." 

According  to  Carter's  evidence  tlie  cotton 
In  question  was  "not  intended  for  sale  or 
delivery  by  the  Georgia  Cotton  Company,  at 
Troy,  but  was  intended  for  reshlpment."  He 
testified  that  the  cotton  company  did  not  de- 
sire and  had  not  required  cotton  deliveries 
to  be  made  at  the  regular  depot  or  ware- 
house of  the  railroad  company  at  T^wy,  but 
did  desire  and  had  required  it  to  be  deliver- 
ed on  the  said  regular  side  track  of  the  com- 
press company,  running  along  the  western 
side  of  the  compress  and  known  as  the  com- 
press and  guano  side  track.  He  further 
stated  In  his  testimony  that  It  had  been  the 
custom  for  the  plaintiff's  cotton  to  be  placed 
on  this  side  track  at  night  when  the  freight 
so  arrived.  According  to  his  evidence,  the 
purpose  of  the  cotton  company  In  having  the 
cotton  sent  to  this  side  track  was  tiiat  it 
might  be  rewelghed  and  classed  at  the  com- 
press, although  It  further  appears  from  the 
evidence  that  the  railway  company  might 
proceed  to  have  such  cotton  compressed  when 
so  delivered,  and,  If  objection  thereto  was 
made  by  the  shipper,  a  different  and  higher 
freight  rate  might  be  charged. 

Elvldence  was  adduced  In  behalf  of  the 
defendant  from  W.  T.  Steeger,  the  manager 
of  the  compress  company,  showing  that  prior 
to  the  said  shipment  an  oral  agreement  had 
been  entered  into  between  him,  as  such  man- 
ager, and  Boone,  the  agent  of  the  railway 
company  at  Troy,  whereby  the  railway  com- 
pany was  to  furnish  to  the  compress  oom- 
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pany  an  abstract  showing  tbe  car  numbers 
and  contents,  relating  to  aU  cotton  delivered 
on  the  said  track  after  the  closing  hours, 
this  abstract  to  be  given  to  the  night  watch- 
man of  the  compress  company.  This  ar- 
rangement, as  to  the  method  of  dellTeiy  after 
business  hours,  had  been  suggested  by  him, 
as  manager  of  the  compress  company,  and 
was  made  In  order  to  facilitate  the  handling 
of  cotton  in  the  early  morning,  and  In  order 
to  avoid  delay  In  the  unloading  of  the  cot- 
ton. He  testified  that  this  arrangement  had 
been  In  force  from  1906  until  and  Including 
November  24,  1910.  The  evidence  showed 
that  the  plaintiff  itself  had  no  knowledge  of 
such  arrangement.  Steeger  stated  that  this 
oral  agreement  as  to  the  delivery  of  shipments 
of  cotton  after  business  hours,  while  It  ac- 
corded, as  be  understood  it,,  with  the  usual 
written  contract  as  subsequently  entered  into 
between  the  railroad  and  the  compress  com- 
pany as  to  the  delivery  of  cotton,  had  also 
been  made,  as  to  the  details,  for  what  he  con- 
sidered to  be  the  best  interests  of  the  parties 
concerned. 

The  evidence  for  the  defendant  showed 
that  the  conductor  of  the  railway  company 
had  placed  and  detached  the  cars  containing 
this  cotton  on  this  side  track  to  the  com- 
press platform  about  6  o'clock  p.  m.  No- 
vember 23,  1910,  and  that  an  abstract  show- 
ing the  numbers  and  contents  of  the  cars  so 
placed  was  taken  to  the  office  of  the  superin- 
tendent of  the  compress  company  and  placed 
upon  his  desk  about  11  o'clock,  p.  m.  of  the 
same  evening  by  the  cashier  of  the  railway 
company's  freight  office  at  Troy,  and  that  the 
night  watchman  of  the  compress  company 
had  been  notified  that  the  abstract  had  been 
left  on  the  superintendent's  dQsk. 

(2)  The  defendant  further  pleaded  the  pro- 
visions of  section  6  of  the  bills  of  lading  un- 
der which  the  shipments  were  made,  and 
which  were  attached  by  the  plalntUf  to  his 
petition,  to  wit: 

"Property  destined  to  or  taken  from  a  station, 
wharf,  or  landinj?  nt  which  there  is  no  regular 
appointed  ageDt  shall  be  entirely  at  risk  of 
owner  after  unloading  from  the  cars  or  vessels 
or  until  loaded  Into  cars  or  vessels,  and  when 
received  from  or  delivered  on  private  or  other 
sidings,  wharves,  or  landin^^s,  shall  be  at  owner's 
risk  until  the  cars  are  attached  to  and  after  they 
are  detached  from  trains,  or  until  loaded  into 
and  after  unloaded  from  vessels." 

There  seems  to  be  no  question  that,  for 
several  years  prior  to  the  shipment  Involved, 
all  the  plalntlS's  cotton  had  been  regularly 
delivered  by  the  railway  company  in  cars 
on  tills  side  track  of  the  compress  company 
platform  at  Troy,  and  that  plalntlfT  had 
knowledge  of  this  fact.  The  testimony  of 
Carter,  the  manager  for  plaintiff  company, 
of  Steeger,  manager  of  the  compress  com- 
pany, and  of  Boone,  the  agent  of  the  railway 
company,  at  Troy,  all  agreed  as  to  this.  The 
evidence  of  Carter  indicated  that  this  side 
track  adjacent  to  the  platform  of  the  com- 
press company  was  used  exclusively  for  the 


purposes  of  the  compress  company,  and  was 
not  a  public  track  used  by  the  railway  com- 
pany for  Its  general  business,  and  that  It 
was  generally  known  as  the  side  track  of  the 
compress  company.  There  was  some  evi- 
dence, however,  showing  that  occasionally 
this  track  was  used,  at  a  point  opposite  the 
extreme  south  end  of  the  compress,  for  un- 
loading freight  for  another  party,  and  also 
that  It  was  used  by  the  railway  company  to 
obtain  access  to  the  storage  house  of  the 
Standard  Chemical  &  Oil  Company,  which  Is 
at  the  extreme  southern  end  of  this  track 
and  across  the  street  from  the  compress 
company.  AU  the  witnesses  seemed  to  agree, 
however,  that  the  track  adjacent  to  the  plat- 
form of  the  compress  company  was  used 
primarily  and  almost  exclusively  for  the  pur- 
poses of  the  compn»s8  company,  and  the 
president  of  the  compress  company  testified 
that  It  was  located  on  the  property  of  the 
Troy  Compress  Company,  which  at  the  time 
of  this  shipment  was  operated  by  the  Atlan- 
tic Compress  Company. 

[1]  1.  The  plaintiff,  in  his  petition,  set 
forth  section  6137  of  the  Code  of  Alabama, 
which  provides  as  follows: 

"A  common  carrier,  if  the  place  of  the  des- 
tination ♦  ♦  •  is  a  city  or  town  having  a 
daily  mail,  is  not  relieved  from  liability  as  a 
common  carrier  by  reason  of  a  deposit  or  stor- 
age of  freight  In  a  depot  or  warehouse,  unless, 
within  twenty-four  hours  after  the  arrival  of 
such  freight,  notice  thereof  is  given  to  the  con- 
signee, personally  or  through  the  mall ;  and  if 
notice  is  given  through  the  mail,  the  postage 
must,  by  the  consignee,  be  refunded  to  the  car- 
rier.'* 

The  rule  as  to  the  time  when  the  liability 
of  a  railway  company  as  a  common  carrier 
ceases,  under  the  Alabama  law,  appears  to 
be  different  from  the  rule  which  obtains  in 
Georgia.  Our  state  follows  what  Is  known 
as  the  Massachusetts  rule  (embraced  in  sec- 
tion 2739  of  our  Civil  Code),  to  the  efTect 
that  when  the  transportation  Is  ended  and 
the  goods  are  ready  for  delivery  at  destina- 
tion, the  liability  Imposed  as  a  common  carri- 
er is  ended;  but  Alabama  follows  what  Is 
known  as  the  New  Hampshire  rule,  as  In- 
terpreted by  the  Michigan  court,  through 
Judge  Cooley,  to  the  effect  that  the  carrier 
Is  liable  as  an  Insurer,  not  only  during  the 
transit,  but  until  it  has  notified  the  con- 
signee of  the  arrival  of  the  goods  at  the 
point  of  destination,  and  until  he  should  have 
a  reasonable  time  to  effect  their  removal. 
Quite  a  clear  and  concise  discussion  of  the 
different  rules  of  liability  will  be  found  In 
Poythress  v.  Durham  &  S.  R.  Co.,  148  N.  C. 
391,  62  S.  B.  515,  18  L.  R.  A.  (N.  S.)  427. 
In  that  case  the  court  sets  forth  the  Massa- 
chusetts rule  and  the  courts  which  follow  It, 
Including  Georgia,  the  New  York  rule  and 
the  stricter  liability  Imposed  by  the  New 
Hampshire  rule,  which  it  says  is  followed  by 
most  of  the  courts  of  this  country,  Including 
those  of  Alabama. 

In  L.  &  N.  R.  Co.  y.  Oden,  80  Ala.  38, 
which  appears  to  be  a  leading  Alabama  case, 
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the  Supreme  Court  of  tbat  state  says  (SO 
AJa.  41): 

"Until  the  consignee  has  had  a  reasonable  op- 
portunity to  remove  the  goods,  the  liability  of 
the  railroad  company  as  a  [common]  carrier 
continues ;   but  on  bis  failure  to  do  so,  the  com- 

Eany  ia  only  responsible  thereafter  as  a  ware- 
ouseman-or  keeper  for  hire." 

In  Colllna  t.  Ala.  O.  S.  R.  Co.,  104  Ala. 
390,  16  South.  140,  the  Supreme  Court  of 
Alabama  says:  - 

"According  to  the  decisions  of  this  court,  with- 
out reference  to  any  statute  on  the  subject,  the 
liability  of  a  railroad  company  as  a  common  car- 
rier of  goods  transported  over  its  line  does  not 
cease  on  the  arrival  of  the  goods  at  their  desti- 
nation and  their  deposit  there  in  a  warehouse, 
but  continues  until  the  lapse  of  a  reasonable 
time  for  the  removal  of  the  goods  by  the  con- 
signee, and  its  liability  as  a  warehouseman  docs  i 
not  begin  until  its  liability  as  a  common  car- 
rier has  ceased.  Railroad  Co.  v.  Ludden,  89  Ala. 
613,  7  South.  471 ;  Railroad  Co.  v.  Ledbetter, 
92  Ala.  326,  9  South.  73.  As  a  feneral  rule, 
the  undertaking  of  a  common  carrier  to  trans-  | 
port  goods  to  a  particular  destination  includes 
the  obligation  of  a  safe  delivery  of  them  to  the 
consignee." 

Section  6137,  pleaded  In  the  petition,  and 
which  provides  how  a  common  carrier  may 
be  absolved  from  liability  as  an  insurer  on 
arrival  of  freight  at  Its  depot  or  warehouse, 
seta  forth,  in  effect,  that  a  common  carrier 
is  not  relieved  from  such  liability,  even  after 
the  goods  are  deposited  In  its  depot  or  ware- 
house, unless,  within  24  hours  after  the  ar- 
rival of  the  freight,  notice  is  given  the  con- 
signee, personally  or  through  the  mail.  This 
statute  has,  of  course,  been  before  the  Ala- 
bama courts  a  number  of  times.  It  was 
doubtless  Intended  to  settle  the  question  In 
Alabama'— about  which  the  decisions  of  many 
states  are  in  conflict — as  to  whether  or  not 
a  consignee  must  be  notified  of  the  arrival  of 
goods,  and  also  to  fix  the  time  when  the  lia- 
bility as  a  common  carrier  ceases.  In  Cen- 
tral of  Ga.  V.  Burton,  165  Ala.  425,  61  South. 
643,  the  court,  in  discussing  this  statute, 
says,  with  reference  to  a  town  having  a  daily 
mail: 

"Of  course  the  statute  applied  to  continue  the 
relation  as  a  common  carrier,  unless  the  notice 
provided  for  was  given." 

In  Heam  ▼.  L.  &  N.  R.  R.  Co.,  6  Ala.  App. 
483,  60  South.  600,  this  statute  was  again  be- 
fore the  Alabama  court,  and  it  appears  that 
not  only  must  the  24  hours  expire,  but  also 
48  hours  after  the  giving  of  the  notice,  there 
being  another  Alabama  statute  allowing  the 
consignee  this  additional  48  hours  to  remove 
his  freight. 

Thus,  It  would  appear  that  the  Alabama 
statute  and  dedsiohs  have  rendered  quite 
clear  the  determination  of  the  question  as  to 
when  the  liability  of  a  railway  company  In 
that  state  terminates  as  that  of  a  common 
carrier  and  begins  as  that  of  a  warehouse- 
man; and,  had  the  cotton  Involved  in  the 
present  transaction  been  carried  by  the  rail- 
way company  to  its  depot  or  warehouse,  Its 
liability  under  the  facts  outlined  would  have 
been  manifest    In  the  instant  case,  however, 


the  question  would  appear  to  be,  not  whether 
the  railway  company  was  liable  as  an  insur- 
er, by  virtue  of  its  duties  as  a  common  car- 
rier, or  as  a  warehouseman,  under  the  rule 
applying  where  the  shipment  had  been  deliv- 
ered to  its  depot  or  warehouse  and  the  notice 
given,  but  rather  the  question  is  as  to  wheth- 
er the  liability  of  the  defendant  had  alto- 
gether ceased  at  the  time  of  the  destruction 
of  the  property  by  virtue  of  the  delivery  of 
such  freight  to  the  consignee,  through  its 
duly  authorized  agent  If  this  be  correct,  as 
to  the  issues  involved  In  the  ease  at  bar,  then 
the  Alabama  statute  and  decisions,  rellod 
upon  by  the  plaintiff  in  error,  and  which  dis- 
tinguish the  liability  of  a  common  carrier 
as  an  insurer  and  as  a  warehouseman,  could 
have  no  relevancy  to  the  question  we  are 
called  upon  to  determine.  This  would  seem 
to  be  certainly  true  unless  under  the  author- 
ity given  by  the  plaintiff  to  the  railway  com- 
pany, authorizing  and  directing  it  to  deliver 
its  cotton  to  Oie  Atlanta  Compress  Company 
contemplated  that  all  such  deliveries  should 
be  made  to  such  agent  from  the  depot  or 
warehouse  of  the  railway  company  In  the  usu- 
al way.  If  It  must  be  conclusively  presumed 
from  the  quoted  authority  given  by  the  plain- 
tiff to  the  defendant  that  such  was  the  Inten- 
tion of  the  parties,  then  the  Alabama  Code 
section  and -the  rulings  thereon,  referred  to, 
would  have  a  proper  and  controlling  applica- 
tion. We  think,  however,  that  all  the  evi- 
dence in  the  case  clearly  indicates  that  It 
was  the  Intention  of  both  parties,  the  cotton 
company  and  the  railway  company,  that  such 
shipments  should  be  delivered  to  the  com- 
press company,  not  from  the  depot  or  ware- 
house of  the  railway  company,  but  at  the  side 
track  along  the  plant  of  the  plaintUTs  agent, 
the  compress  company.  It  will  be  recalled 
that  Carter  himself  testified  that  this  had 
been  the  custom  in  previous  deliveries,  and 
that  cotton  reaching  Troy  at  night  had  been 
then  placed  upon  the  side  track  referred  to. 
Thus  the  shipment  not  being  intended  for 
delivery  from  the  depot  or  warehouse  of  the 
railway  company,  we  think  the  provisions  of 
the  Alabama  Code  section  have  no  applica- 
tion to  the  case  at  bar,  since  the  statutory 
notice,  therein  provided  for,  relates  only  to 
deliveries  by  the  railway  company  from  its 
own  depot  or  warehouse. 

[2]  In  the  rulings  of  the  Supreme  Court 
of  Alabama  It  has  been  held  that  a  railway 
company  may,  by  custom  or  contract  make 
valid  delivery  of  freight  by  merely  placing 
the  car  upon  a  side  track  in  places  where 
there  is  no  agent  of  the  railway  company  to 
receive  same,  and  this  is  true  when  neither 
the  consignee  nor  any  one  representing  him 
is  there  to  accept  same.  See  S.  &  N.  A.  R. 
Co.  V.  Wood,  66  Ala.  167,  41  Am.  Rep.  74»: 
Id.,  71  Ala.  215,  46  Am.  Rep.  399;  Sa  Ry.  r. 
Barclay,  1  Ala.  App.  348,  56  South.  26.  If  It 
were  true  that  the  cotton  involved  in  the 
present  litigation  had  t>een  taken  by  the  rail- 
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way  company  to  Its  depot  or  warehouse  for 
delivery,  then  we  would  not  be  Inclined  to 
think'  that  such  a  contract  as  is  relied  upon 
in  the  present  case  would  be  binding,  under 
the  rulings  made  in  that  state,  although  un- 
der Alabama  cases,  even  where  delivery  is 
intended  to  be  made  from  the  company's  own 
depot,  the  rules  of  liability  can  be  modified 
by  contract  made  between  the  parties.  The 
tendency  .of  the  coortfi  of  that  state  seems  to 
be  to  limit,  rather  than  enlarge,  such  right 
of  contract.  In  the  case  of  Steele  v.  Town- 
send,  37  Ala.  247,  78  Am.  Dee.  4&,  the  court 
says: 

"It  is  of  the  ntmost  importance  to  the  com- 
merce of  the  country  that  carriers  should  be 
held  to  a  strict  accountability.  On  this  subject 
we  concur  in  the  remarks  of  Chief  Justice  Gib- 
son that:  Though  it  is,  perhaps,  too  late  to  say 
that  a  carrier  may  not  accept  nis  charge  in  spe- 
cial terms,  it  is  not  too  late  to  say  that  the  poli- 
cy which  dictated  the  rule  of  the  common  law 
requires  that  exceptions  to  it  be  strictly  inter- 
preted, and  that  it  is  his  duty  to  bring  his  case 
strictly  within  them.'  Atwood  v.  Transportation 
Co.,  9  Watts  (Pa.)  87,  34  Am.  Dec.  503.  This 
is  specially  so  in  reference  to  exceptions  inserted 
in  bills  of  lading." 

In  Louisville  &  N.  R.  R.  Co.  v.  Oden,  80 
Ala.  38,  the  court  held  that  a  stipulation  in 
a  bill  of  lading  that  the  railroad  company 
shall  be  liable  only  as  a  warehouseman,  after 
the  arrival  of  the  freight  at  the  point  of  des- 
tination, and  that  the  consignee  shall  receipt 
and  take  it  away  as  soon  as  it  is  ready  for 
delivery,  without  providing  for  a  notice  to 
the  consignee  when  it  i?  ready,  is  unjust  and 
unreasonable.  The  Oden  Case,  however,  has 
been  since  reviewed  by  the  Supreme  Court  of 
Alabama,  in  the  cnse  of  Western  Ry.  of  Ala. 
V.  Little,  86  Ala.  161, 6  South.  563,  from  which 
we  quote : 

"In  L.  &  N.  R.  R.  Co.  v.  Oden,  80  Ala.  38, 
we  ruled  that  a  special  contract,  by  which  the 
company's  liability  as  a  common  carrier  was 
terminated  on  the  arrival  of  the  freight  at  the 
depot,  and  the  failure  of  the  consignee  to  receive 
and  remove  it  as  soon  as  ready  for  delivery, 
without  notice,  was  unjust  and  unreasonable ; 
but  pretermitted  an  expression  of  opinion  (a 
decision  of  the  question  not  being  required  by 
the  case  whether  a  railroad  company  may,  by 
special  contract  terminate  its  liability  as  ear- 
ner at  a  time  earlier  than  that  fixed  by  law  for 
its  continuance.  The  question  is  now  directly 
presented,  both  by  demurrer  to  pleas  and  instruc- 
tions to  the  jury.  Appellee  contends  that  the 
provisions  in  the  bill  of  lading  comes  vrithin  the 
rule  which  forbids  a  common  carrier  to  contract 
for  exemption  from  liability  for  damages  caused 
by  his_  own  negligence.  Wie  do  not  so  Interpret 
the  stipulation.  It  does  not  purport  to  release 
the  company  from  any  risk  whatever,  ordinary 
or  extraordinary,  attached  by  law  to  the  em- 
ployment of  a  common  carrier,  while  the  goods 
are  in  transitu.  The  intention  and  effect  are 
to  fix  a  period,  after  the  transportation  is  com- 
plete, when  the  goods  pass  from  the  custody  of 
the  company  as  a  carrier  to  their  keeping  as 
warehouseman." 

Thus,  it  .will  be  seen  from  the  decisions 
just  quoted  from,  all  of  which  pertain  to 
dellYeries  from  railway  depots  or  warehous- 
es, that  while  the  general  rule  of  liability  may 
be,  to  some  extent,  modified  by  express  con- 
tract, the  courts  of  that  state  seem  disposed 


to  limit  within  reasonable  bounds  the  right  of 
contract  in  contravention  of  the  general  rule ; 
and,  did  the  contract  relied  upon  in  the  pres- 
ent case  pertain  to  such  a  delivery,  we  would 
be  strongly  disinclined  to  uphold  its  validity. 

[3]  Where,  however,  it  Is  intended  that  the 
delivery  shall  be  made  at  a  private  siding, 
the  rule  is  altogether  different,  and  the  courts 
are  much  more  liberal  in  their  grant  of  au- 
thority relating  to  private  contracts,  exempt- 
ing railroads  from  liability.  Indeed,  the 
general  rule  seems  to  be  that  where,  by  cus- 
tom or  contract,  the  duty  of  the  carrier  Is 
performed  when  it  places  the  car  containing 
the  goods  on  a  side  track,  ready  for  unloading 
by  the  consignee,  then  from  that  time  the  lia- 
bility of  the  carrier  as  carrier  ceases.  The 
Supreme  Court  of  Alabama  holds  that  In  the 
absence  of  any  specific  provision  on  the  sub- 
ject in  the  contract  of  shipment,  the  shipper's 
assent  to  such  delivery  Is  implied  from  the 
mere  fact  that  he  knew  the  carrier  had  no 
agent  at  the  particular  place  to  which  the 
consignment  was  made. 

"We  can  see  no  reason  why  a  railway  com- 

f)any,  acting  as  a  common  carrier,  cannot  stipu- 
ate,  bjr  a  contract,  expressed  or  implied,  that 
their  liability  as  a  [common]  carrier  shall  ter- 
minate with  a  delivery  at  a  particular  point, 
and  that  they  will  assume  no  hability  [at  all  in 
such  case]  as  warehouseman.  If  the  consignee 
is  fully  advised,  at  the  time  of  shipment,  that 
the  company  has  no  agent  at  the  particular  sta- 
tion or  place  to  which  the  consignment  is  made, 
and  the  failure  to  employ  such  agent  is  not 
shown  to  be  unreasonable  in  view  of  the  condi- 
tion of  the  company's  business,  there  is,  in  the 
absence  of  rebutting  circumstances,  an  implied 
consent  that  the  carrier's  responsibility  shall  be 
dissolved,  when  he  has  done  all  that  the  nature 
of  the  case  permits  him  to  do,  according  to  the 
reasonable  and  proper  usages  of  his  business.. 
The  delivery  of  the  carload  of  corn  on  the  side ' 
track  at  'Smith's  Mills'  terminated  the  liability 
of  appellant.  It  would  be  unreasonable  to  re- 
quire the  railroad  company  to  employ  a  special 
agent  to  keep  the  com  in  further  custody,  un- 
less there  was  an  agreement,  express  or  implied, 
to  do  so.  When  the  consignee  was  informed  that 
there  was  no  agent  of  the  company  there,  he  was 
virtually  told  that  there  would  be  no  custody 
of  the  goods  by  the  carrier  after  arrival.  The 
shipment,  after  such  knowledge,  was  an  assent, 
on  the  part  of  the  shipper,  to  the  implied  con- 
ditions.'* South  &  N.  A.  R.  R.  Ca  v.  Wood.  66 
Ala.  167,  173  (41  Am.  Rep.  749). 

When  the  same  case  was  before  the  court 
on  a  second  appeal,  it  .was  again  recognized 
that  so  far  as  any  qnestion  of  liability  on  the 
part  of  the  carrier  to  the  shipper  was  con- 
cerned, its  control  over  the  car  and  its  con- 
tents was  to  be  regarded  as  having  ended 
when  the  car  was  placed  on  the  side  track  at 
the  point  of  destination,  and  that  there  was 
no  liability  on  its  part  for  any  loss  of  the 
contents  of  the  car  thereafter  occurring.  S. 
ft  N.  A.  B.  R.  Co.  V.  Wood,  71  Ala.  215,  46 
Am.  Rep.  390 ;   5  Cyc.  457,  note  53. 

In  the  case  of  Stone  v.  Rice,  68  Ala.  95,  98, 
the  court  says : 

"Doubtless  a  deposit,  sanctioned  bv  nsage,  of 
the  goods  in  question  on  the  river  bank,  at  Gore's 
landing,  within  view  of,  and  where  they  could 
be  protected  by  the  warehouseman,  whether 
so  protected  in  fact  or  not,  would  have  been 
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This  court  held.  In  Balnbrldge  G.  Co.  v. 
A.  C.  I*  K.  R.  Co.,  8  Ga.  App.  67T,  70  S.  E. 
154,  that: 

"There  is  nothing  in  the  public  policy  of  this 
state  or  of  the  Btate  of  Alabama  to  prevent  a 
slupper  and  carrier  from  contracting  as  to  when 
cars  loaded  upon  a  side  track  shall  be  consid- 
ered as  delivered  to  the  carrier;  and  in  such 
case  delivery  under  the  agreement  may  not  ac- 
tually take  place,  although  the  car  is  loaded 
and  sealed  and  a  bUl  of  lading  issued  by  the  car- 
rier." 

The  converse  of  the  proposition  must  be 
equally  true,  namely,  that  a  consignee  and 
a  carrier  may,  without  contravening  any  rule 
of  law  or  public  policy,  contract  as  to  when 
<;ars  of  freight  placed  upon  a  side  track  shall 
be  considered  as  delivered,  so  as  to  absolve 
the  carrier  from  any  further  duty  or  liability 
in  regard  thereto. 

[4]  It  Is  contended,  however,  by  counsel 
for  the  cotton  company  that  the  agreement 
referred  to  as  entered  Into  by  the  agent  of 
the  railway  company  and  the  agent  of  the 
compress  company,  whereby  the  parties  un- 
dertook to  prescribe  the  method  of  receiving 
cotton  on  behalf  of  the  cotton  company  when 
delivered  after  business  hours.  Is  not  binding 
upon  compress  company,  because  It  had  no 
knowledge  of  and  did  not  enter  into  the 
agreement  as  to  what  should  constitute  sa<A 
a  delivery.  But  Inasmuch  as  the  statutory 
law  cannot  have  application,  we  see  no  rea- 
son why  the  compress  company,  as  the  duly 
authorized  general  agent  of  the  cotton  com- 
pany to  receive  for  It  all  cotton  consigned  to 
it  at  Troy  over  the  lines  of  the  defendant, 
could  not  arrange,  by  such  an  agreement,  for 
,  the  manner  and  method  by  which  It  desired 
that  such  deliveries  should  be  made.  Under 
the  evidence  In  this  case  the  railway  depot 
was  300  yards  distant  from  the  compress 
company's  buildings  and  track,  and  It  would 
seem  unreasonable,  therefore,  to  require  the 
railway  company  to  place  the  cotton  upon 
the  side  track  of  the  compress  company 
where  It  would  be  out  of  the  railway  com- 
pany's supervision  and  under  the  care  and 
custody  of  the  watchman  or  other  employes 
of  the  compress  company,  without  relieving 
the  railway  company  of  further  responsibil- 
ity as  to  the  delivery,  especially  where,  as  In 
this  case,  the  duty  of  breaking  the  seals  and 
unloading  the  cars  was  always  performed 
by  the  compress  company  as  agent  of  the 
cotton  company. 

[5]  2.  In  addition  to  the  defense  of  deliv- 
ery, set  up  by  the  defendant,  in  accordance 
with  the  authority  granted  to  the  compress 
company  as  its  agent,  and  the  contract  made 
in  pursuance  thereto,  the  defendant  contend- 
ed that  section  5  of  the  bills  of  lading,  al- 
ready  quoted,  under  which  this  cotton  was 
shipped,  clearly  exonerated  it  from  liability 
under  the  facts  of  the  case.    It  wUl  be  need- 


less, in  this  connection,  to  again  dte  or  quote 
from  the  decisions  governing  the  delivery  of 
freight  on  private  or  other  sidings.  The 
statement  of  the  evidence  In  this  case  makes 
plain  the  essential  facts  that  the  cotton  was 
intended  for  delivery  to  the  agent  of  the 
plaintiff  on  the  tracks  of  the  compress  com- 
pany, that  this  track  was  a  private  or  other 
siding,  within  the  meanings  of  the  bills  of  lad- 
ing, and  that  the  cars,  containing  the  cotton, 
were  placed  at  the  compress  platform  on  this 
track,  and  detached  from  the  railway  com- 
pany's train,  some  hours  before  it  was  de- 
stroyed in  the  compress  fire. 

So  far  as  the  bills  of  lading  are  concerned, 
though  not  signed  by  the  shipper,  they  are 
valid  and  binding  under  the  laws  of  Alabama, 
which  differ  In  this  respect  from  the  Georgia 
rule.  In  Alabama  a  bill  of  lading  is  regard- 
ed as  a  special  contract.  If  accepted  by  the 
shipper  with  knowledge  or  opportunity  of 
knowledge  of  its  contents.  Steele  v.  Town- 
send,  supra,  (6) ;  A.  G.  B.  Co.  v.  Little,  supra ; 
Jones  V.  C,  S.  &  M.  By.  Co.,  89  Ala.  376,  8 
South.  61.  Moreover,  in  the  case  at  bar  the 
cotton  company  sued  upon  the  bills  of  lading 
and  attached  them  to  its  petition  as  exhibits. 

[6]  It  is  contended,  however,  by  the  plain- 
tiff in  error,  that  the  clause  In  the  bills  of 
lading  referred  to,  and  the  decisions  of  the 
Alabama  court,  relating  to  deliveries  at  side 
tracks,  have  reference  only  to  such  deliveries 
made  on  sidings  In  the  country,  and  do  not 
pertain  to  deliveries  made  within  the  limits 
of  a  corporate  city  having  a  daily  mall.  We 
do  not  think  It  true,  however,  that  any  reason 
is  apparent  in  law  or  in  logic  why  a  like  valid 
delivery  may  not  be  made  by  agreement  be- 
tween the  parties,  even  where  the  side  track 
or  special  point  for  delivery  happens  to  be 
within  the  corporate  limits  of  such  a  city  or 
town.  Nothing  in  Alabama  Code  section 
6137  inhibits  snch  delivery.  It  is  frequently 
the  only  method  of  delivery  which  can  be 
made.  If  It  is  not  competent  for  the  carrier 
and  the  owner  to  agree  that  sudi  a  delivery 
shall  be  valid,  the  result  would  be  to  paralyze 
many  great  industries  whose  factories  or 
plants  are  situate  within  the  corporate  limits 
of  large  cities,  and  who  dQ;>end  entlr^y  upon 
this  method  of  delivery.  Many  large  manu- 
facturers, or  warehouses,  In  such  dties,  are 
miles  distant  from  the  railway  company's 
depot  or  regular  place  of  delivery,  and  they 
receive  freights  only  in  cars  on  side  tnu^s, 
at  their  factories.  A  common  carrier  could 
not  be  expected,  or  legally  required,  to  sur- 
render its  custody  and  control  over  freight 
by  placing  the  cars  on  such  a  side  track.  If  It 
is  stiU  to  be  held  responsible  for  the  property. 

Judgment  affirmed. 

BBOYLBS,  P.  J.,  and  BIX>ODWOBTH,  J^ 

concur. 
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(19  Ga.  App.  619} 

PERRY  T.  STATE.    (No.  843&) 

(Court  of  Appeals  of  Geor^a,  Division  No,  1. 

March  23,  1917.) 

(Syllaiut    hy  the   Court.) 

1.  Cbihinal  Law   «=>262  —  Abraionhent — 
Waivee. 

"The  right  of  formal  arraignment  and  plea 
will  be  conclusively  considered  as  waived,  where 
the  defendant  goes  to  trial  before  the  jury  on  the 
merits,  and  fails,  until  after  verdict,  to  bring 
to  the  attention  of  tlie  court  that  he  has  not 
been  formally  called  upon  to  enter  a  plea  to  the 
indictment."  Hudson  v.  State,  IIT  Ga.  704  (1), 
45  S.  E.  66;  WaUer  v.  State,  2  Ga.  App.  636  (1), 
58  S.  E.  1106;  Brown  ▼.  State,  91  8.  B.  939, 
this  day  decided. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  614,  615.] 

2.  Cbiminai,  Law  is=>1160— Conviction— Re- 
view. 

The  evidence  in  this  case,  while  circumstan- 
tial, wag  sufficient  to  authorizer  the  conviction 
of  the  accused  of  the  offense  of  hog  stealing. 
The  exceptions  taken  to  the  charge  of  the  court, 
so  far  as  approved  by  the  trial  judge,  are  with- 
out merit,  and  the  verdict,  approved  bv  the  trial 
court,  will  not  be  disturbed  by  this  court. 
Landrum  v.  Landrum,  145  Ga.  307  (2),  89  S.  B. 
201. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3084.] 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

George  Perry  was  convicted  of  hog  steal- 
ing, and  he  brings  error.    Affirmed. 

Ben.  A.  Way,  of  HinesvUle,  for  plaintiff  In 
error.  W.  F.  Slater,  Sol.  Gen.,  ofEldora,  for 
the  State. 

GEORGE,  J.    Judgment  afDrmed. 

WADE,  a  J.,  and  LUKi;  J.,  concur. 


(19  6a.  App.  S19) 

BROWN  T.  STATE.    (No.  8437.) 

((>>nrt  of  Appeals  of  Georgia,  Diviaon  No.  1. 

March  23,  1917.) 

(Syllaius  hv  the  Court.) 

1.  CBnaHAi,  Law   €=»262— Tbial— Abbaiqn- 
MENT— Waives. 

"The  right  of  formal  arraignment  and  plea 
will  be  condusively  considered  as  waived^  where 
the  defendant  goes  to  trial  before  the  jury  on 
the  merits,  and  fails,  untU  after  verdict,  to  bring 
to  the  attention  of  the  court  that  he  has  not 
been  formally  called  upon  to  enter  a  plea  to  the 
indictment  Pol.  Code  1910,  §  10;  Bryans  v. 
State,  34  Ga.  323;  Hudson  v.  State,  117  Ga. 
704,  45  S.  B.  66."  WaUer  v.  State,  2  Ga.  App. 
636  (1),  58  S.  E.  1106 ;  Perry  v.  State,  91  S. 
R  939,  this  day  decided. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §§  614,  615.] 

2.  Ckiminal    Law    €=»1160  —  Vkbdiot  —  R»- 

VIEW. 

There  being  some  evidence  to  support  the 
verdict,  which  was  approved  bv  the  trial  court, 
this  court  will  not  arbitrarily  set  aside  the 
verdict 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Cent  Dig.  }  3084.] 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 


Mai7  Brown  was  tried  on  a  criminal 
diarge,  and  from  the  verdict  she  brings  er- 
ror.   Affirmed. 

Ben.  A.  Way,  of  Hlnesvllle,  for  plaintiff  In 
error.  W.  F.  Slater,  Sol.  (Jen.,  of  Eldora,  for 
the  State. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  ooncor. 


(19  Qa.  App.  616) 

RUBY  v.  BOYETT.    (No.  7900.) 

(Court  of  Appeals  of  Georgia,  Division  No,  2. 

March  19,  1917.) 

(Byllabvu  hy  the  Court.) 

1.  Apfeai,  and  Erbob  ^=>1078(3)  —  Excep- 
tions—Abandonment. 

The  exception  to  the  ruling  upon  the  demur- 
rer to  the  original  plea,  not  having  been  argued 
in  the  brief  of  counsel  for  the  plaintiff  in  error, 
wiU  be  treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4258.] 

2.  Bills  and  Notes  «s»485— iNDOBSEUENr— 
Denial— Presumption — Burden  of  Pboof 
— Evidence. 

The  Code  of  this  state  provides  that  an  in- 
dorsement of  a  note,  when  it  is  sued  on  by  the 
indorsee,  need  not  be  proved  "unless  denied  on 
oath."  Civil  Code  1910,  §  4299.  It  follows  as 
a  negative  pregnant  that  where  such  an  indorse- 
ment is  denied  on  oath,  there  must  be  proof 
of  the  genuineness  of  the  indorsement  "In 
such  a  case  the  existence  of  a  genuine  indorse- 
ment will  be  essential  to  the  case  of  the  plain- 
tiff, and  the  burden  of  proof  ordinarily  rests 
upon  the  person  'to  the  existence  of  whose  case 
or  defense  the  proof  of  such  fact  is  essentiaL' 
Civil  Code  [1895]  §  5160  (Civ.  Code  1910,  | 
5746).  The  provisions  of  Civil  Code  1895,  { 
3696  [CivU  Code  of  1910,  §  4288],  relating  to 
the  law  of  presumptions,  are  to  be  construed  in 
connection  with  section  3705  [Civil  Code  of 
1910,  §  4299],  and  are  not  to  be  considered  as  so 
qualifying  the  rule  there  stated  as  to  place  up- 
on the  defendant  the  burden  of  disproving  the 
genuineness  of  an  indorsement,  when,  by  his 
plea  filed  under  oath,  be  denies  the  indorsement. 
Under  this  interpretation  of  the  law,  and  the 
condition  of  the  record,  the  note  [was]  not 
admissible  in  evidence  without  evidence  as  to 
the  genuineness  of  the  indorsement."  Bruce  v. 
Neal  Bank,  134  Ga.  364,  367,  67  S.  E.  819, 
821.  It  is  true  that  in  that  case  the  sufficiency 
of  the  plea  therein  to  withstand  the  demurrers 
interposed  was  not  passed  upon,  but  the  rulings 
in  the  case  generally,  and  the  well-considered 
and  logical  opinion  by  Mr.  Justice  Atkinson, 
construing  the  various  Code  sections  bearing 
thereon,  are,  in  the  opinion  of  this  court,  con- 
trolling in  the  case  at  bar. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  1542-1554;  Pleading,  Cent 
Dig.  §  866.] 

3.  Bills  and  Notes  «=>486 — Suit  bt  In- 
dorsee—Bitrden  OE  Proof. 

The  instant  case  was  a  suit  by  the  indorsee 
of  a  promissory  note,  and  the  defendant  made 
by  amendment  the  following  verified  plea:  "De- 
fendant denies  the  title  of  plaintiff  to  said  note, 
and  denies  both  the  genuineness  and  legality  of 
the  indorsement  of  the  Citizens'  Bank  of  Atta- 
pulgus,  on  the  back  thereof,  and  denies  that  said 
indorsement  was  authorized  by  said  bank,  and 
denies  that  title  to  said  note  has  ever  passed 
out  of  said  bank."  This  plea,  denying  the  gen- 
uineness of  the  indorsement  was  sufficient  to 
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put  upon  Hit  plaintiff,  tiie  burden  of  proving  the 
indorsement,  and  the  court  did  not  err  in  over- 
ruling the  oral  demurrer  to  the  plea  as  amended. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1542-1554 ;  Pleading,  Cent. 
Dig.  g  866.] 

4.  Bills  awd  Notes  «=»508  —  Failubk  to 

Pbove  Indorsement. 
The  plaintiff  having  failed  to  prove  the  in- 
dorsement of  the  note,  the  court  did  not  err  in 
excluding  the   note  from   the  evidence  and  in 
awarding  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1728-1732.] 

Error  from  City  Court  of  Bainbrldge;  H. 
B.  Spooner,  Judge. 

Suit  by  W.  J.  Ruby  against  G.  L.  Boyett 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Afflrmed. 

Hartsfleld  &  Conger,  of  Bainbrldge,  for 
plaintiff  in  error.  Will  H;  Erause  and  M.  E. 
O'Neal,  both  of  Bainbrldge,  for  defendant  In 
error. 

BROTLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


(19  Qa.  App.  526) 

ANDERSON  v.  DANIEL.    (No.  T856.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.) 

(Byllabut  hy  the  Court.) 

1.   EXEO0TOtf8       ARD       ADMINISTRATORS       ^=3 

453(3.  4)— Justices  of  the  Peace  (8=j77— 

Amendment  —  Representative    Character 

or  Party— Effect. 
According;  to  the  allegations  in  the  petition 
for  certiorari,  which  were  admitted  hy  the  an- 
swer of  the  magistrate  to  be  correct,  suit  was 
brought  in  a  justice's  court  on  an  account 
against  "H.  H.  Anderson,  administrator,"  which 
was  by  permission  of  the  court  amended  to  read 
against  "H.  H.  Anderson,  as  administrator," 
without  more ;  and  "at  the  appearance  term  de- 
fendant filed  a  plea  denying  any  indebtedness, 
and  a  plea  of  set-off,  alleging  that  the  plaintiff 
was  due  the  estate  of  Mrs.  J.  C.  Morris." 
Judgment  was  apparently  rendered  against  H. 
H.  Anderson  as  administrator  of  the  estate  of 
the  said   Mrs.   Morris. 

^a)  The  court  did  not  err  in  permitting  the 
suit  to  be  amended  by  inserting  "as"  before 
"administrator."  Civil  Code  of  1910,  S  5690. 
"Strict  pleading  is  not  required  in  the  justice 
courts,  and  the  omission  oi  the  word  'as'  before 
executor,  in  a  suit  there  against  such  executor, 
or  in  the  verdict  or  judgment  against  hiin,  does 
not  vitiate  the  proceeding."  Dorsey  v.  Black, 
55  Ga.  316(3). 

n>)  While  the  amendment  allowed  by  the  court 
did  not  by  itself  sufiSciently  indicate  that  the 
suit  was  Drought  against  Anderson  as  admin- 
istrator of'  a  particular  estate,  nevertheless  the 
plea  filed  by  the  defendant  treated  the  demand 
as  one  against  the  estate  of  the  intestate,  and 
sought  to  set  up  a  counter  demand  in  behalf 
of  the  said  estate  against  the  plaintiff,  and 
therefore  the  estate  was  concluded  by  the  Judg- 
ment rendered.  "While  it  is  a  well-estabhshed 
rule  of  law  that  a  judgment  rendered  against 
one  sued  as  an  individual  is  not  conclusive  of 
any  right  he  may  have  in  a  representative  ca- 
pacity, such  as  executor,  administrator,  or 
guardian,   yet   where,   in   defense   to   an   action 


brought  against  one  as  an  individual,  Ite  files 
an  answer  which  practically,  though  not  in  ex- 
press terms,  makes  him  in  bis  character  as 
administrator  of  a  deceased  person  a  defend- 
ant to  the  action  and  defends  in  the  right  of  his 
intestate's  estate,  the  estate  is  conduded  by  the 
judgment  ren(iered  in  that  action."  Braswell 
V.  Hicks,  106  Ga.  791,  32  S.  E.  861.  See,  also, 
Lamar  v.  Lamar,  118  Ga.  684.  688,  680.  45  S. 
R.  498;  Wadley  v.  Oertel.  140  Ga.  326,  330, 
331,  78  S.  B.  912.  In  this  case  the  answer  by 
its  express  terms  made  the  administrator  of  the 
deceased  person  a  defendant  to  the  action,  and 
the  defense  interposed  was  in  the  right  of  the 
intestate's  estate. 

(c)  Where  suit  is  brought  in  a  Justice's  court 
by  summon?  against  an  administratolr.  which  is 
substantially  against  him  in  his  r^resentative 
capacity,  as  appears  therefrom,  and  as  also  ap- 
pears by  the  express  terms  of  the  plea  filetl  hy 
the  defendant  in  behalf  of  his  intestate's  estate, 
the  judgment,  if  entered  against  the  administra- 
tor without  providing  for  collection  out  of  the 
property  of  the  intestate,  would  be  irregular, 
but  not  void,  and  would  be  amendable;  the 
rights  of  third  parties  not  being  affected. 
Humphrey  v.  Johnson,  143  Ga.  703,  705.  8.5  S. 
B.  830(5) ;  Pryor  v.  Leonard,  57  Ga.  136.  This 
ruling,  however,  may  not  be  required  by  the  farts 
of  this  case,  since  the  exact  torm  of  the  judg- 
ment against  the  administrator  Is  uncertain 
from  the  record. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1895-1908; 
Justices  of  the  Peace,  Cent  Dig.  fS  247-249.] 

2.  Justices  of  the  Peace  «=3202(2) — Wit- 
nesses ®=>138  —  Competency  —  TsArtSAO- 
moNg  WITH  Decbdent — Objections. 

It  does  not  appear  that  objection  was  inteiv 
posed  to  any  testimony  delivered  by  the  plain- 
tiff in  support  of  his  demand  against  the  es- 
tate of  the  decedent  or  relating  to  his  trans- 
actions with  the  decedent  The  objection  urged 
to  the  testimony  of  one  Pierce  touching  his 
knowledge  as  to  transactions  between  the  plain- 
tiff and  tlie  decedent  was  properly  overruled,  so 
far  as  the  record  discloses,  since  it  nowhere  ap- 
pears tiierein  that  Pierce  was  the  agent  of  tlie 
surviving  party  or  was  interested  in  the  result 
of  the  suit  or  was  for  any  other  reason  dis- 
qualified under  the  provisions  of  Civil  Code 
1910,  i  5858,  and  subdivisious  thereof.  In  the 
brief  of  counsel  for  the  plaintiff  in  error  it  is 
insisted  that  the  judgment  should  be  reversed 
because  "the  only  evidence  ping  to  prove  the 
account  sue(J  on  was  the  testimony  of  the  plain- 
tiff in  the  court  below,"  and  his  testimony  was 
inadmissible  as  to  transactions  between  himself 
and  the  deceased  party.  The  petition  for  cer- 
tiorari sets  forth  the  testimony  of  the  plaintiff 
without  showing  that  any  objection  whatever 
was  interposed  thereto,  and  further  redtes  that 
objection  was  made  to  the  testimony  of  Ellis 
Pierce,  and  error  is  assigned  thereon  because  the 
court  admitted  Pierce's  testimony  as  to  tranaac- 
tions  with  the  decedent,  and  no  reason  is  alleged 
why  Pierce  was  not  a  competent  witness  as  to 
such  transactions. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  781-788;  Witnesses, 
Cent  Dig.  {§  674,  576.] 

3.  Appeal  and  Error  ^=»l(y78(l)  —  Abbios- 
MENTS  OF  Error — Abandonment. 

Other  alleged  errors  complained  of  in  vb» 
petition  for  certiorari,  not  being  referred  to 
m  the  brief  of  counsel  for  the  plaintiff  in  error, 
will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  {  4256.] 

4.  OvEBBULiHs  Certiorari. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari. 
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Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Flte,  Judges 

Stilt  by  B.  E.  Daniel  against  H.  H.  Ander- 
son, as  administrator.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

H.  H.  Anderson,  of  Cbatsworth,  for  plain- 
tiff In  error.  W.  W.  Sampler,  of  Spring 
Place,  for  defendant  In  error. 

WADE,  0.  J.    Judgment  affirmed. 

QEORGnE:  and  I/UKE,  JJ.,  concur. 

(19  Qa.  App.  MO) 

MOYE  V.  STATE.     (No.   7879.) 

(Court  of  Appeals  of  Georgia,  OiTision  No.  1. 
March  13,  1917.) 

(SgUaim  iv  the  Court.) 

1.  CaiKiNAi,  I/AW  «=>1167(6)  —  False  Pbjs- 
TENSES  €=>26  —  Indictuknt  —  Deuubbeb  — 
Bbview— Habuixbs  Erbob. 
An  accusation  charging  the  offense  of  cheat- 
ing and  swindling  by  the  use  of  deceitful  means 
and  artful  practices,  and  containing  the  aver- 
ments that  the  defendant  did  falsely  represent  to 
the  prosecutor  that  one  Oay  had  promised  to 
sign  a  certain  note  with  the  defendant  "as  se- 
curity," payable  to  the  Merchants'  Bank,  of 
McRae,  Oa.,  in  the  sum  of  $55  and  that  one 
McGlofaom  had  also  promised  to  si^  said  note, 
"when  in  truth  and  in  fact  the  said  Clem  Gay 
and  Jesse  McGlobom  had  not  promised  to  sign 
said  note,  and  the  said  W.  L.  Moye  [the  de- 
fendant] knew  that  said  representation  was 
false,  and  he  made  said  statement  with  the  pur- 
pose of  deceiving  the  said  W.  N.  Watson  [the 
prosecutor],  and  with  the  intent  to  defraud  the 
said  W.  N.  Watson,  and  for  the  purpose  of  ob- 
taining the  said  W.  N.  Watson  to  sign  said 
note,  and  the  said  W.  N.  Watson  was  deceived 
by  said  false  statement  and  was  induced  to  sign 
said  note  upon  the  strength  of  said  statement, 
and  was  injured  and  defrauded  by  the  signing 
of  said  note  in  the  sum  of  $71.21,"  and  that  the 
prosecutor  did  not  suffer  any  loss  or  injury  un- 
til the  10th  day  of  May,  1916,  when  be  was 
compelled  to  pay  off  a  judgn^ent  which  was  ob- 
tained against  him  on  said  note,  is  not  subject 
to  general  demurrer  on  the  ground  that  it  does 
not  charge  the  commission  of  any  offense,  nor 
to  special  demurrer  on  the  ground  that  it  does 
not  appear  whether  the  note  was  signed  by  the 
prosecutor  as  principal  or  as  security,  nor 
whether  any  money  or  anything  of  value  was 
received  by  the  defendant  on  said  note,  nor  that 
the  money,  if  any  was  obtained  by  virtue  of  the 
execution  of  the  note,  was  not  paid  to  the 
prosecutor,  Watson.  The  ground  of  the  special 
demurrer,  that  the  alleged  statement  of  the  de- 
fendant that  he  would  execute  a  mortgage  on  a 
certain  mule  merely  constituted  a  future  prom- 
ise, is  well  taken ;  but,  since  this  allegation 
appears  to  have  been  abandoned  by  the  state, 
no  evidence  being  offered  in  support  thereof,  the 
error  of  the  court  in  overruling  this  ground  of 
the  demurrer  was  harmless. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §!  3106,  3106;  False  Pretens- 
es, Cent.  Dig.  |  31.] 

2.  Cbiminal  Law  ^=>917(2)  — Tbiai.— (^or- 
ttnuancb. 
The  evidence  is  sufficient  to  show  the  guilt 
of  the  accused  beyond  a  reasonable  doubt,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial,  based  upon  the  general  grounds 
and  upon  the  ground  that  the  court  erred  in 
overruUng  a  motion  for  continuance  made  by 


'  the  defendant,  ^le  evidenca  of  the  absent  wit- 
ness, as  it  appears  in  the  record,  was  not  so 
material  on  any  issue  in  the  case  as  to  require 
a  continuance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2162.] 

Error  from  Ctty  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

W.  L,  Moye  was  convicted,  and  he  brings 
error.    Affirmed. 

Larsen  &  Crockett  and  Chappell  &  Burch, 
all  of  Dublin,  for  plaintiff  In  error,  S.  P. 
New,  Sol.,  of  Dublin,  for  the  State. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  wmcur. 

(U  Ga.  App  <2«) 
KINARD  T.  STATE.     (No.  8483.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  23,  1917.) 

(Si/Udbut  bif  the  Cowrt.) 

1.  Cbiminal  Law  ®=5824(9)— TeiaI/— Instbuc- 
ti0n8— clbctjmstantial  evidence. 

"On  the  trial  of  a  criminal  case,  where  the 
conviction  depends  entirely  upon  circumstantial 
evidence,  it  is  the  duty  of  the  judge,  whether 
requested  or  not,  to  give  in  charge  to  the  jury 
the  principles  or  law  by  which  the  weight  of 
the  circumstances  is  to  be  determined  and  under 
what  circumstances  a  conviction  on  circumstan- 
tial evidence  is  warranted."  l^s  rule  has  been 
often  recognized  and  applied.  Weaver  v.  State, 
135  Ga.  317,  320,  69  S.  E.  488;  Hamilton  v. 
State,  96  Ga.  301,  22  S.  E.  528;  McElroy  v. 
State,  125  Ga.  39,  53  8.  E.  750:  Smith  v. 
State,  125  Ga.  296,  54  S.  B.  127;  Hart  v. 
State,  14  Ga.  App.  714,  82  S.  E.  164 ;  Harden 
V.  State,  13  Ga.  App.  34,  78  S.  E.  681  (2); 
Harris  v.  State,  18  Ga.App.  710,  00  S.  E.  370, 
and  cases  there  cited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  I>ig.  {  1999.] 

2.  Rbceivino  Stolen  Goods  #=38(1,  3)— Pos- 
session—PaEatntPTiON. 

"The  recent  possession  of  stolen  goods,  unex- 
plained, is  a  strong  circumstance  to  be  consid- 
ered by  the  jury,  but  raises  no  presumption  of 
guilt  as  a  matter  of  law."  Griffin  v.  State,  86 
Ga.  268,  12  S.  E.  409 ;  Harris  v.  State,  supra. 
In  a  case  of  larceny  from  the  house,  the  recent 
possession  of  the  stolen  goods,  unexplained  to 
the  satisfaction  of  the  jury,  is  a  circumstance 
from  which  the  jury  may  infer  the  guilt  of  the 
party  in  whose  possession  the  goods  are  found, 
but  whether  the  jury  should  draw  the  inference 
from  such  circumstances  is  a  matter  entirely  for 
them.  Barlow  v.  State,  17  6a.  App.  728,  88  8. 
E.  212. 

[Ed.  Note.— For  other  cases,  see  Beceiylng 
Stolen  Goods,  Cent  Dig.  g|  16,  17.] 

3.  Cbiminal  Law  «=»409,   538(3)— Evidence 
— Incbiminatino  Admission  —  Consxssion. 

An  incriminatory  admission  is  not  a  confes- 
sion of  guilt,  but  is  only  a  circumstance  from 
which  guilt  may  be  inferred.  A  confession  is 
direct  evidence,  but  incriminatory  admissions 
can  logically  be  considered  as  indirect  or  cir- 
cumstantial evidence  only.  In  the  instant  case 
the  evidence  is  sufficient  to  warrant  the  jury  in 
inferring  the  guilt  of  the  accused,  but,  since 
tlie  case  depended  entirely  upon  indirect  evi- 
dence, the  failure  to  give  ui  charge  to  the  jury 
the  law  of  circumstantial  evidence  as  embraced 
in  section  1010  of  the  Penal  Code  of  lOlO  re- 
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quires  a  reversal  of  the  judgment  of  the  trial 
court 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  81  918,  919,  972,  1229.] 

Error  from  City  Court  of  Nashville ;  C.  A. 
Christian,  Judge. 

Ed  Kinard  was  convicted  of  receiving  stol- 
en goods,  and  be  brings  error.    Reversed. 

J.  C.  Smith  and  Wm.  Story,  both  of  Nash- 
ville, for  plaintiir  in  error. 

OEOBGX^  J.    Judgment  reversed. 

WAOE^  O.  J.,  and  I/UKE,  J.,  ooncor. 


09  Qa.  App.  62S) 

ELDER  V.  WOODRUFF  HARDWARE  & 

MFG.  CO.     (No.  7869.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

March  23,  1917.) 

(Bvttahut  hy  the  Oourt.) 

.ippKAi.  AND  Erbob  is=:>977(4)— Fibst  Grant 

or  New  Tbiai/— Review. 
"The  first  grant  of  a  new  trial  will  not 
be  disturbed  by  the  Court  of  Appeals  unless 
the  plaintiS  in  error  shows  that  tue  law  and 
the  facts'  require  the  verdict  notwithstanding 
the  judgment  of  the  presiding  judge.  Civ.  Code 
1910,  §  6204;  Hughes  v.  Atlanta  Steel  Co.,  9 
Ga.  App.  51().  71  S.  E.  934,  and  cases  cited. 
This  rule  applies  though  two  new  trials  have 
been  granted,  one  to  the  plaintiff,  and  the  other 
to  the  defendant.  Jordan  v.  Dooly,  129  Ga.  392, 
58  S.  E.  879.  In  this  case  the  blU  of  exceptions 
and  the  record  fail  to  show  that  the  verdict  ren- 
dered was  demanded  by  the  law  and  the  evi- 
dence, and  the  judgment  granting  a  new  trial 
must  be  affirmed."  Owens  v.  Cocroft,  11  Ga. 
App.  235,  74  S.  E.  1098;  Butler  v.  Sansone, 
m  Ga.  767,  76  S.  E.  54. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3863.] 

Error  from  City  Court  of  JefTerson;  J.  A. 
B.  Mahaffey,  Judge. 

Action  between  Paul  Elder  and  the  Wood- 
ruff Hardware  &  Manufacturing  Company. 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

Ray  &  Ray,  of  Jefferson,  for  plalutifF  in 
error.  Lewis  G.  Russell,  of  Winder,  for  de- 
fendant in  error. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 


(IS  Qa.  App.  621) 

LATTT  V.  STATE.     (No.  8464.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 

March  23, 1917.) 

(Syllalui  by  the  Court.) 

1.  Labobnt  4=3^  —  SuTFicncNCT  OF  Evi- 
dence. 
The  evidence,  although  wholly  circumstan- 
tial, was  sufficient  to  warrant  the  conviction  of 
the  defendant  of  the  offense  of  simple  larceny. 
[Ed.    Note. — For    other    cases,    see    Larceny, 
Cent.  Dig.  §§  152,  164,  165,  16Y-169.T 


2.  CTsiHiNAL  Law  $=3782(3)  —  Labcert  ^3 
77(2)— iNSTBUcnoNB— Evidence. 

The  charge  of  the  conrt  was  not,  for  the 
reasons  assigned,  erroneous. 

[Ed.  Note. — For  other  coses,  see  Criminal 
Law,  Cent.  Dig.  {  1882;  Larceny,  Cent.  Dig. 
{  203.] 

[Additional  ByOaiut  hy  Editorial  Staff.) 

3.  Cbiminal   Law   «=3863(2)   —  Retuen   of 
Jury — Repetition  of  Chaboe. 

The  repetition  of  a  charge  as  to  the  pre- 
sumption of  guilt  arising  from  possession  of 
recently  stolen  property,  made  upon  the  request 
of  the  jury  after  they  had  retired,  was  not  ob- 
jectionable as  unduly  emphasizing  the  conten- 
tions of  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  {  2067.] 

Error  from  City  Court  of  HaU  Ckranty; 
A.  C.  Wheeler,  Judge. 

J.  A.  Latty  was  convicted  of  simple  lar- 
ceny, and  he  brings  error.    Affirmed. 

E.  B.  Dunlap  and  W.  B.  Sloan,  botb  of 
Gainesville,  for  I)lainti£r  in  error.  Hammond 
Johnson,  Sol.,  of  Gainesville,  for  the  State. 

GEORGE,  J.  [1]  The  defendant  was  con- 
victed of  the  larceny  of  600  pounds  of  seed 
cotton,  and  of  12  sacks  specifically  described 
in  the  indictment.  The  evidence  against  the 
accused  was  wholly  circumstantial.  On  a 
careful  review  of  the  evidence  we  are  of  the 
opinion  that  the  defendant's  guilt  was  estab- 
lished beyond  a  reasonable  doubt  The  dr- 
cumstances  proved  were  sufficient  to  exclude 
every  other  reasonable  hypothesis  than  that 
of  his  guilt 

[Z]  During  the  trial  of  the  case  the  court 
charged  the  jury  as  follows: 

"I  charge  you  that  the  possession  of  stolen 
property  within  a  short  time  after  it  is  stolen, 
if  that  possession  is  unaccounted  for  and  unex- 
plained, affords  a  presumption  of  guUt,  but  this 
presumption  is  not  one  of  law,  and  does  not  re- 
quire a  verdict  of  guilty,  even  though  shown, 
and  the  jury  will  still  acquit  if  there  be  a  rea- 
sonable doubt  of  the  defendant's  guilt" 

It  is  said  that  there  was  no  evidence  tQ 
authorize  this  instruction.  The  evidence  dis- 
closes that  the  sacks  alleged  to  have  been 
stolen,  and  which  contained  the  cotton,  also 
alleged  to  have  been  stolen,  were  found  in  the 
buggy  of  the  defendant,  upon  his  premises 
and  at  his  home,  shortly  after  the  larceny. 
The  evidence  does  not  show  that  the  defend- 
ant was  in  actual  charge  of  the  buggy,  or 
that  he  at  any  time  had  actual  possession  of 
the  sacks.  The  charge  excepted  to  was  fol- 
lowed by  this  statement  of  the  judge: 

"As  to  whether  there  has  been  any  posses- 
sion of  stolen  goods  shown  in  this  case  is  a 
matter  solely  and  exclusively  for  you  to  de- 
termine from  the  evidence;  tiie  court  does  not 
and  cannot  express  or  intimate  any  opinicm  on 
the  facts  in  the  case,  and  the  chaive  here  given 
is  with  reference  to  principles.  I  diarge  yon 
that  if  any  of  the  property  alleged  to  have  been 
stolen  should  be  found  in  the  buggy  or  on  the 
premises  of  the  defendant,  if  that  property  was 
put  there  by  some  one  else  other  than  the  de- 
fendant, without  his  knowledge,  this  would  not 
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be  such  poesession  as  would  authorize  an  un- 
favorable presumption  against  him." 

We  think  the  Judge  was  right  in  giving  the 
Instruction  excepted  to,  and  that  he  was  war- 
ranted by  the  evidence  In  so  doing.  The 
InstructlonB  given  in  immediate  connection 
with  the  charge  assigned  as  error  were  at 
once  timely  and  proper. 

[3]  After  the  jury  had  deliberated  for  some 
length  of  time,  the  court,  on  request,  repeat- 
ed the  charge,  above  quoted.  We  do  not 
think  that  the  repetition  of  this  part  of  the 
charge,  made  upon  the  request  of  the  jury, 
unduly  emphasized  the  contentions  of  the 
state.  The  jury  had  the  right  to  call  upon 
the  court  for  a  recharge  upon  any  principle 
of  law  or  rule  of  evidence  applicable  to  the 
facts  of  the  case.  There  was  no  error  in 
OTermllng  the  motion  for  a  new  triaL 

Judgment  affirmed. 

WADE,  0.  J.,  and  LtJKB,  J.,  concur. 

(1»  Qa.  App.  4S6)  == 

WELLS  ▼.  JEFFERSON  COUNTY. 

(No.  mi.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  15, 1917.) 

(Syllabus  hy  the  Court.) 

1.  BBIDOES  €=»37  —   INJUBT  FBOM  DbFKCTITS 

Bridge— LiABiUTT. 
The  provision  of  the  Political  Code  of  1910, 
$  748,  making  counties  primarily  liable  for  in- 
juries caused  by  defective  bridges,  whether 
erected  by  contractor  or  by  the  county  authori- 
ties, la  not  applicable  to  a  bridge  erected  over 
a  water  course  which  divides  one  county  from 
another.  To  bridges  of  the  latter  class  (that 
is,  to  county  line  bridges),  sections  419  to  423 
of  the  code  are  applicable,  and  liability  attaches 
only  in  accordance  with  section  768;  that  is,  for 
failure  of  the  county  to  take  a  sufficient  bond 
from  the  contractor.  Brooks  County  v.  Gar- 
rlngton,  7  Ga.  App.  225,  66  S.  B.  625 ;  Willing- 
ham  V.  Elbert  County,  113  Ga.  15,  38  S.  E.  348 ; 
Forsyth  County  v.  Gwinnett  County,  108  Ga. 
510,  33  S.  E.  892 ;  Laurens  County  v.  McLen- 
don,  91  S.  E.  283. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent. 
Dig.  f§  96,  103-105,  109.] 

2.  Bbidoes  «=»46(1)— Liability  of  County— 
Statute. 

Coonties  are  not  liable  to  suit  for  any  cause 
of  action  unless  made  so  by  statute.  Pol.  Code 
1910,  §  384.  There  is  no  statute  expressly  au- 
thorizing suit  against  a  county  for  failure  to 
repair  a  bridge  after  seven  years  have  elapsed 
from  the  date  of  its  construction.  County  of 
Monroe  v.  Flynt,  80  Ga.  489,  6  S.  E.  173; 
Arnold  v.  Henry  County,  81  Ga.  730,  8  S.  B. 
606;  Dougherty  County  ▼.  Newson,  107  Ga. 
811.  33  S.  E.  660. 

S.  Bbidoes  €=»46(3)— Defectivk  Bbidoes— 
Action  fob  Xnjuey— Petition. 
In  this  case,  the  petition  alleged  that  the 
injuries  sustained  were  caused  by  the  defective 
condition  of  a  county  line  bridge,  and  that  the 
county  authorities  causing  the  construction  of 
the  said  bridge  failed  to  take  bond  in  accord- 
ance with  section  768  of  the  Political  Code  of 
1910.  It  is  not  alleged  that  the  bridge  was  built 
by  contract,  nor  that  the  bridge  was  let  out  to 
the  lowest  bidder,  nor  that  the  alleged  injuries 
occurred  within  seven  years  after  the  bridge 
was  built.    In  fact,  the  plaintiff  did  not  allege 


when  or  how  the  bridge  was  buQt,  and  there  is 
no  claim  in  the  petition  that  the  bridge  was  sim- 
ply repaired  within  a  period  of  seven  years  pre- 
ceding the  injury.  l%e  petition  is  predicated 
upon  the  theory  that  the  coun^  was  primari- 
ly Uable  for  a  negligent  failure  to  repair  the  de- 
fects in  the  bridge  after  knowledge  of  the  exist- 
ence of  such  defects.  Held,  the  petition  was 
properly  dismissed  on  general  demurrer.  Even 
if  a  county  is  liable  for  its  negligence  (which 
is  not  expressly  declared  by  statute)  in  failing 
to  cause  a  county  line  bridge  to  be  repaired  by 
letting  out  the  contract  therefor  to  the  lowest 
bidder  at  public  outcry  at  the  location  of  such 
bridge,  after  having  advertised  the  letting  out 
of  the  contract  as  provided  in  section  419  of 
the  Political  Code  of  1910,  the  petition  in  this 
case  was  defective  In  that  it  failed  to  allege  that 
the  bridge  in  question  was  built  since  the  act 
of  1881  (Acts  1880-81,  p.  132),  from  which  that 
section  was  taken.  Seymore  v.  Elbert  County, 
116  Ga.  371,  42  S.  E.  727.  The  decisions  in  the 
cases  of  Mackey  v.  Ordinaries  of  Murray  and 
Wbit&eld  Counties,  59  Ga.  832,  and  Davis  et  al. 
V.  HomCj  64  Ga.  69,  relied  on  by  counsel  for 
plaintiff  in  error,  were  considered  and  declared 
to  be  unsound  in  County  of  Gwinnett  v.  Dunn, 
74  Ga.  358,  and  Arline  v.  Laurens  County,  77 
Ga.  249,  2  S.  E.  833. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  §§  110-114.] 

Errorfrom^CIty  Court  of  Louisville;  B.  W. 
Jordan,  Judge. 

Action  by  J.  W.  Wells  against  Jefferson 
County.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

L.  D.  McGregor,  of  Warrenton,  and  W.  L. 
Phlllli>s,  -of  Louisville,  for  plaintiff  In  error. 
R.  G.  Price  and  J.  R.  Phillips,  both  of  Louis- 
ville, for  defendant  in  error. 

"GEORGE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. ' 


(19  Qa.  Avp.  S60) 

MOSELX  V.  KING  HARDWARE  C6. 

(No.  8017.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.) 

(Byllabut  by  the  Court.) 

1.  Judgment  <8=>365— Setting  Aside— Diu- 
OENCE  OF  Defendant— Disobetion  or  Tbiai, 

OOUBT. 

There  was  no  abuse  of  discretion  on  the 
part  of  the  trial  judge  in  denying  the  motion  to 
set  aside  the  judgment  and  reinstate  the  case,  on 
the  ground  that  the  judgment  was  rendered  in 
the  absence  of  the  defendant  and  her  attorney. 
The  evidence  was  amply  sufficient  to  support 
a  finding  that  the  defendant  was  lacking  in  dili- 
gence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  707.] 

2.  CouBTs   ©=189(7)— Municipal  Courts  — 
Declaeatio  n— Objection. 

The  objection  that  no  declaration  in  attach- 
ment was  filed  is  without  merit.  There  was  at- 
tached to  the  original  attachment  in  this  case 
a  complete  itemized  statement  of  the  account 
sued  upon,  as  well  as  a  copy  of  the  contract  of 
sale  covering  the  various  items  enumerated. 
The  trial  judge  not  only  directed  the  attention 
of  movants  counsel  to  this  fact  at  the  time  ot 
the  trial,  but  also  referred  him  to  the  follow- 
ing rule  of  the  municipal  court  of  Atlanta:  "The 
law  relating  to  declarations  in  attachment  shall 
be  deemed  to  have  t>een  complied  with  when  the 
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plaintiff  in  attachment  shall  have  filed  with  the 
clerk  of  this  court,  at  the  first  term,  an  itemized 
statement  of  the  account,  if  it  be  based  on  an  ac- 
count, or  a  copy  of  the  note,  if  based  on  a  note, 
or  8  Trritten  statement  of  an  action  for  damages, 
if  baaed  on  a  claim  for  damages." 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  fS  400,  41.S,  458.] 

8.  CoTJBTS  ®=»189(6)— Municipal  Coubts  — 

Return— Estoppel. 
The  attaclunent  was  made  returnable  to  the 
May  "A"  term  of  the  municipal  court,  and  the 
defendant  was  notified  that  it  was  the  intention 
of  plaintiff  to  ask  for  a  general  judgment,  and 
the  record  shows  that  service  was  affected  with- 
in the  proper  time,  and  the  defendant  filed  an 
answer  and  a  counterclaim  before  that  term, 
without  raising  any  objection  as  to  the  term  to 
which  the  attachment  was  made  returnable. 
Held,  the  defendant  was  estopped  from  attaclc- 
ing  the  judgment  on  the  ground  that  the  case 
was  imnroperly  made  returnable  to  that  term. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S§  409,  412,  458.] 

4.  Motion  to  Set  Asidk  Judoment. 

Other  grounds  of  the  motion  to  set  aside  the 
;jadgment  are  either  without  any  substantial  mer- 
it or  are  not  argued  in  the  brief  of  counsel  for 
the  plaintiff  in  error.  The  judge  of  the  superior 
court,  therefore,  did  not  err  in  oTerruling  the 
certiorari. 

Error  from  Superior  Court,  Fulton  Goon- 
ty ;'  Geo.  U.  Bell,  Judge. 

Action  by  the  King  Hardware  Company 
against  Mrs.  W.  S.  Mosely.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Lowndes  Caltaoun.  of  Atlanta,  for  plalntllt 
in  error,  Anderson,  Slate  &  D'Orr,  of  At- 
lanta, for  defendant  in  error. 

WADE,  a  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(19  Ga.  App.  626) 

JENKINS   ▼.    STATE.     (No.   8500.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  23,  1917.) 

(Svllaitu  bv  the  Court.) 

1.  COBEKOT  INBTBUOTIONS. 

None  of  the  instructions  of  the  court  ex- 
cepted to  are  erroneous  for  any  reason  aa- 
signed. 

2.  Cbiminal  Law  <8=>938(1),  942a),  1166(3)— 
New  Tbial — Nbwlt  Disoovebed  Evidencb 
—  Impeaching  Evidence  —  Discretion  or 
Trial  Coobt. 

The  grant  of  a  new  trial  on  newly  discov- 
ered evidence  is  largely  within  the  sound  discre- 


tion of  the  trial  Judge.  '  Bis  discretion,  unless 
abused,  is  not  judicial  error,  liie  newly  dis- 
covered evidence  tends  only  to  impeach  one  of 
the  state's  witnesses,  and  the  denial  of  the  mo- 
tion upon  this  ground  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2306,  2312,  2313,  2316,  2317, 
2331,  3069.] 

3.  Conclusiveness  of  Veedict. 

The  evidence  for  the  state  amply  sostaini 
the  verdict,  and  the  verdict  has  been  approved 
by  the  trial  judge,  and  no  reason  appears  why 
this  court  should  interfere. 

Error  from  Superior  Court,'  Bibb  County; 
J.  P.  Hlghsmith.  Judge. 

Allen  Jenliins  was  tried  on  a  criminal 
charge,  and  from  the  verdict  be  brings  error. 
Affirmed. 

Wm.  E.  Martin,  Jr.,  and  Hubert  F.  Bawls, 
botb  of  Macon,  for  plaintiff  in  error.  John 
F.  Ross,  Sol.  Gen.,  of  Macon,  for  tbe  State. 

GEORGE,  J.    judgment  affirmed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 

(1»  Qs.  App.  wo 
STOCKS  v.  STATE.    (No.  8369.) 
(Court  of  Appeals  of  (Seorgia.  Division  Na  1. 
March  23,  1917.) 

(SyUabut   bv   the  Court.) 
Intoxicatino  Liquobs  €=>241— Buuiro— Ri- 

VIEW. 

The  evidence  was  sufficient  to  support  the 
inference  that  a  sale  of  whisky  had  been  con- 
summated by  delivery  in  exchange  for  an  agreed 
purchase  price  accepted  by  the  defendant  at 
the  time;  and  therefore  this  court  cannot  hold 
that  the  judge  of  the  superior  court  erred  in 
overruling  a  certiorari  where  error  was  assigned 
upon  general  grounds  only. 

[Ed.  Note.— For  other  cases,  see  IntoxicatinK 
Liquors,  Cent  Dig.  {§  349-354.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Ike  Stocks  was  convicted  of  the  unlawful 
sale  of  whisky,  and  he  brings  error.  Af- 
firmed. 

Thos.  B.  Brown,  of  Atlanta,  for  plaintiff  In 
error.  Lowry  Arnold,  SoL,  B.  T.  Williams, 
E.  A.  Stephens,  and  Jno.  A.  Boykin,  Sol.  Geo, 
all  of  Atlanta,  for  the  State. 

WADEl,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 
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CROMARTIE  v.  VIRGINIA-CAROLINA 

LUMBHR  CO.     (No.  291.) 

(Supreme  Court  of  North  Carolina.     April  4, 
1917.) 

1.  Logs  awd  Loogino  ®=»3(11) — ^Extehsiok 
CoNTBACT — Payment— Waiveb. 

Where  plaintiff  sold  timber  and  received 
payment  upon  an  estimated  amount  larger  than 
the  amount  actually  upon  the  land,  and  there- 
after by  deed  extended  the  contract  time  for  re- 
moval for  three  years,  in  consideration  of  an 
annual  percentage  on  the  original  purchase 
price,  which  was  not  paid,  though  the  timber 
was  removed,  he  could  not  daim  a  forfeiture 
of  the  contract  and  his  ownership  of  the  timber, 
where  his  conduct  had  led  defendant  to  believe 
that,  in  view  of  the  overestimate  in  the  original 
contract,  the  extension  payments  would  not  be 
exacted. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  I>ig.  |  9.] 

2.  Logs  and  Logging  «=>S(11)  —  Time  fob 
Removal — Extension   Deed — Recovbbt. 

In  such  case,  where  there  was  no  consid- 
eratioD  for  plaintiff's  promise  not  to  enforce 
payments  provided  by  his  extension  deed,  he 
could   recover   such    payments. 

[E!d.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  {  9.] 

Appeal  from  Superior  Court,  Bladen  Coun- 
ty;   Winston,  Judge. 

Action  by  R.  B.  Cromartle  against  the  Vir- 
ginia-Carolina Lumber  Company.  Judgment 
for  plaintiff  in  part,  and  he  excepts  and  ap- 
peals.   A£9rmed. 

This  Is  an  action  to  recover  the  value  of 
certain  timber  cut  and  removed  from  the  land 
of  the  plaintiff  by  the  defendant,  heard  upon 
exceptions  to  the  report  of  a  referee. 

The  facts,  not  excepted  to,  show  that  In 
1907  plaintiff  sold  the  timber  and  received 
$4,500  therefor.  This  consideration  was  bas- 
ed upon  an  estimated  quantity  of  3,000,000 
feet  at  $1.50  per  thousand,  .which  was  the 
then  agreed  value  of  the  timber.  This  origi- 
nal deed  carried  a  five-year  right  to  cut  and 
remove,  but  In  1910  plaintiff  executed  a  deed 
extending  the  original  period  for  three  addi- 
tional years,  the  consideration  therefor  being 
5  per  cent,  annually  on  the  original  purchase 
price.  When  the  original  period  expired  only 
one-third  of  the  timber  had  been  cut,  but 
within  the  time  limited  In  the  extension  deed 
the  other  two-thirds  was  cut  and  removed  by 
defendant.  The  referee  and  court  found  that 
the  two-thirds  of  all  the  timber  which  was 
cut  after  the  expiration  of  the  original  period 
was  1,000,000  feet,  and  therefore  the  entire 
timber  on  the  land  when  the  original  deed 
was  made  was  necessarily  only  1,500,000  feet 

Defendant  admitted  that  It  had  not  paid 
the  extension  money,  but  offered  evidence  to 
show  that  It  offered  to  pay  it,  and  would 
have  paid  It  but  for  the  fact  that  the  plain- 
tiff said  he  would  not  charge  it ;  that  he  had 
already  been  paid  for  3,000,000  feet;  that 
defendant  was  going  to  lose;  and  that  he 
.would  not  collect  It    The  defendant  offered. 


the  following  evidence  in  support  of  this 
contention: 

O.  C.  Benbow,  officer  of  defendant,  who  con- 
ducted the  negotiations  with  plaintiff,  testi- 
fied: 

"Prior  to  the  expiration  of  the  original  pe- 
riod in  1912  I  offered  to  pay  the  extension  mon- 
ey more  than  once.  Plaintiff  said  he  was 
satisfied  there  was  not  going  to  be  3,000,000 
feet  there,  and  that  I  had  paid  enough,  was  go- 
ing in  the  hole,  and  he  was  not  going  to  exact 
it  of  me.  At  that  time  I  was  able  and  ready 
and  willing  to  pay  it.  I  would  have  paid  it  but 
for  plaintiff's  statement.  I  had  cut  only  one- 
third  of  the  timber,  and  would  have  been  foolish 
not  to  offer  it.  •  •  •  I  talked  with  plaintiff 
as  many  as  four  times,  and  he  always  said  he 
was  not  going  to  charge  it;  that  he  had  been 
paid  for  the  timber;  was  satisfied  the  timber 
would  not  cut  3,000,000  feet  that  was  paid  for, 
and  would  not  require  anything  more." 

F.  J,  Tyson  testified : 

"Plaintiff  said  he  thought  Benbow  wna  doing 
all  he  could  to  get  the  timber  off:  that  he  had 
had  a  hard  time  over  there,  and  he  did  not  ex- 
pect to  charge  any  extension.  •  •  •  Juat 
before  I  left  plaintiff  asked  what  I  would  do  if 
I  was  in  his  place  in  regard  to  charging  ex- 
tension. •  •  •  At  this  last  conversation 
plaintiff  appeared  to  be  undecided  as  to  whether 
he  would  charge  the  extension  money." 

The  plaintiff  himself  testified: 

"Tyson  was  in  my  store,  •  •  •  and  I  ask- 
ed bis  advice  as  to  what  I  ought  to  do.  *  *  * 
I  suppose  that  conversation  was  after  the  ex- 
piration of  the  original  period,  but  I  am  not 
positive." 

Upon  this  testimony  bis  honor  found  as  a 
fact : 

"Defendant  was  led  to  believe,  and  did  in  good 
faith  believe,  as  the  result  of  negotiations  en- 
tered into  between  himself  and  plaintiff,  that 
plaintiff  would  not  exact  the  extension  money  or 
require  it  to  be  paid;  and,  had  it  not  been  for 
this  honest  and  bona  fide  belief  upon  the  part 
of  said  Benbow,  the  extension  money  would 
have  been  duly  paid  by  the  defendant" 

The  court  held  that  plaintiff  could  still  col- 
lect the  extension  money,  but  that  he  could 
not,  after  leading  defendant  to  believe  that 
he  would  waive  the  extension  money,  treat  it 
as  a  trespasser  and  sue  for  the  value  of  the 
timber  cut  during  the  extension  period.  The 
court  therefore  entered  Judgment  against  de- 
fendant for  the  extension  money  due  under 
the  deed,  to  wit,  $281.25,  and  Interest,  and 
plaintiff  excepted  and  appealed. 

Bayard  Clark,  of  Elizabethtown,  for  appel- 
lant T.  C.  Hoyle,  of  Greensboro,  and  Mc- 
Intyre,  Lawrence  &  Proctor,  of  Lumberton, 
for  appellee. 

PER  CURIAM.  The  plaintiff  sold  his  tim- 
ber at  the  price  of  $1.50  per  1,000  feet  and  re- 
ceived therefor  $4,500 ;  the  timber  being  esti- 
mated to  be  3,000,000  feet.  It  turns  out  ac- 
cording to  the  report  of  the  referee,  that 
there  were  only  1,500,000  feet  of  the  timber, 
and  the  plaintiff  has  therefore  been  paid 
$2,250  more  than  the  contract  price. 

[1]  In  addition  to  this,  he  seelis  to  recover 
the  value  of  the  timber  again  upon  the  ground 
that  as  the  timber  was  not  cut  within  the 
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first  flve-year  period,  and  as  the  extension 
money  was  not  paid  or  tendered  at  the  time 
provided  for  In  the  extension  deed,  the  tim- 
ber belonged  to  him  as  owner  of  the  land 
when  It  was  cut  and  removed. 

His  honor  finds  as  a  fact  that  the  extension 
money  was  not  paid  or  tendered  because  the 
defendant  was  led  to  believe  by  the  conduct 
of  the  plaintiff  that  it  would  not  be  exacted, 
and  denied  relief  to  the  plaintiff  except  as  to 
the  extension  money,  and  In  this  there  Is  no 
error,  of  which  the  plaintiff  can  complain. 

In  16  Cyc.  805,  it  is  said : 

"While  waiver  Is  not  in  the  proper  sense  of 
the  term  a  species  of  estoppel,  yet  where  a  party 
to  a  transaction  induces  another  to  act  upon 
the  reasonable  belief  that  he  has  waived  or 
will  waive  certain  rights,  remedies,  or  objec- 
tions, which  he  is  entitled  to  assert,  be  will  be 
estopped  to  insist  upon  such  rights,  remedies, 
or  objections  to  the  prejudice  of  one  misled." 

And  in  Lumber  Co,  v.  Price,  144  N.  0.  54, 
56S.  E.  685: 

"A  right  can  only  be  •  •  •  forfeited  by 
such  conduct  as  would  make  it  fraudulent  and 
against  conscience  to  assert  it.  If  one  acts  in 
such  a  manner  as  intentionally  to  make  another 
believe  that  he  has  no  right,  or  has  abandoned 
it,  and  the  other,  trusting  to  that  belief,  does 
an  act,  which  he  would  otherwise  not  have  done, 
the  fraudulent  party  will  be  restrained  from  as- 
serting bis  right" 

[2]  It  Is  true  there  is  no  consideration  for 
the  promise  on  the  part  of  the  plaintiff  not 
to  enforce  payment  of  the  extension  money, 
and  for  this  reason  he  can  recover  it  as  pro- 
vided In  the  Judgment,  but  he  had  the  right, 
without  consideration,  to  surrender  his  right 
of  recovery  to  the  defendant,  and,  having  led 
the  defendant  to  believe  he  would  not  collect 
it,  he  cannot  claim  a  forfeiture  brought  about 
by  the  failure  of  the  defendant  to  pay  or 
tender  the  extension  money. 

Affirmed. 

(173  N.  c.  26J) 

WYNNEWOOD  LUMBER  CO.  v.  TRAVEL- 
ERS'  INS.  CO.     (No.  294.) 

(Supreme  Ck>urt  of  North  Carolina.     April  4, 
1917.) 

1.  Action  <©=!»27(1)  —  Form  —  Contbact  ob 

ToBT— Insubeb'b  Liability  to  Insubkd  fob  : 
Negljqent  Defense  of  Action.  i 

Where  an  insurer  by  an  employers'  liability  j 
policy,  on  being  notified  of  an  action  for  inju- 1 
ries  to  the  insured's  servant,  assumes  the  de-  i 
fense,  and  is  negligent  in  conducting  the  suit 
to  insured's  loss,  the  latter  can  sue  the. insurer 
for  breach  of  its  implied  contract  to  exercise  rea- 1 
sonable  care  in  conducting  the  suit,  or  in  tort  I 
for  negligence.  | 

fEd.  Note.— For  other  cases,  see  Action,  (Tent,  i 
Dig.  f§  160-176,  195.] 

2.  Inbueanck  <3=»514— Emplotebs'  Liabiutt 
Insxjbanok — Refusal  to  Compromise— Lia-  ! 

BILITY.  I 

Where,  by  an  employers'  liability  policy,  in-  ; 
surer  and  insured  agreed  that  the  insurer  should 
have  the  sole  riglit  to  compromise  and  settle 
claims  brougbt  against  insured,  and  the  insurer  I 
did  not  exercise  its  power  fraudulently,  oppres- ' 
aively,   or  otherwise  than   in   good   faith  in   re- 
fusing to  compromise  a  claim,  insured  should  not 
recover  from  the  insurer  an  amount  which  in- ' 


sured  was  required  to  pay,  over  and  above  the 
face  of  the  policy,  which  was  paid  by  insurer. 
in  satisfying  a  judgment  in  favor  of  an  injured 
servant,  since  the  insurer's  honest  mistake  of 
judgment  in  refusing  to  compromise  did  not  sub- 
ject it  to  liability. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1298.] 

8.   iNStTBANCE  €=>514 — EMPLOYERS'  LlABUJrT 

Insurance — Defense  by  Insdbeb — Failure 

TO  Prosecute  Appeal. 
Where  an  employers'  liability  policy  gave 
the  insurer  the  right  to  defend  a  suit  tne  fact 
that  the  insurer  failed  to  prosecute  an  appeal 
was  not  of  itself  a  tort  dr  a  breach  of  its  im- 
plied contract  to  defend  wi^out  negligence; 
It  having  assumed  the  defense. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1298.] 

Appeal  from  Superior  (Tourt,  New  Hanover 
County;    Connor,  Judge. 

Action  by  the  Wynnewood  Lumber  (Com- 
pany against  the  Travelers'  Insurance  Com- 
pany. From  a  Judgment  dismissing  the  ac- 
tion on  demurrer,  plaintiff  appeals.    Affirmed. 

This  is  a  dvil  action  upon  complaint  and 
demurrer.  The  demurrer  was  sustained,  and, 
the  plaintiff  ele<ttng  to  stand  upon  its  com- 
plaint, the  action  was  dismissed. 

McClammy  &  Burgwin,  of  Wilmington,  for 
appellant.  Geo.  Rountree,  Thomas  W.  Davis, 
and  J.  O.  Carr,  all  of  Wilmington,  for  appel- 
lee. 

BROWN,  J.  This  action  is  brought  to  re- 
cover the  sum  of  $5,000,  which  the  plaintiff 
alleges  it  was  compelled  to  pay  on  a  Judg- 
ment obtained  against  it  by  one  Joseph  Jones, 
as  damages  for  injuries  sustained  while  in  its 
employment  The  complaint  shows  that  the 
defendant  had  Issued  a  policy  of  indemnity 
in  the  usual  form  in  the  sum  of  $5,000,  in- 
demnifying the  plaintiff  from  loss  by  reason 
of  injury  to  its  employes.  One  Jefferson 
Jones,  working  on  the  logging  road,  was  se- 
riously injured,  and  plaintiff  alleges  that  it 
gave  notice  to  the  defendant  of  the  Injuries 
and  assisted  In  making  the  investigation,  and 
that  it  could  have  settled  the  claim  for 
from  $1,000  to  $2,500,  but  the  defendant  com- 
pany refused  to  do  so.  Action  was  brought 
by  Jones  against  the  plaintiff,  the  Wynne- 
wood  Lumber  C!ompany,  and  it  was  defended 
by  coimsel  employed  by  the  Travelers'  Insur- 
ance Company.  Itie  trial  resulted  In  a  ver- 
dict for  $20,000  damages.  Subsequently  the 
court  reduced  this  verdict  to  the  sum  of  $15,- 
000,  and  by  the  negotiations  entered  into  by 
counsel  for  the  insurance  company  and  the 
Wynnewood  Lumber  Company  with  counsel 
for  the  plaintiff,  Joseph  Jones,  an  agreement 
was  entered  into  whereby  the  appeal  was 
abandoned,  and  Judgment  was  entered  fbr 
$10,000.  $5,000  of  this  sum  was  paid  by  the 
plaintiff  in  this  action,  and  $5,000  by  the  de- 
fendant 

The  ground  of  demurrer  is  that  the  facts 
set  forth  in  the  complaint  do  not  constitute 
a  cause  of  action.  In  the  brief  of  the  learn- 
ed counsel  for  the  plaintiff,  it  Is  said: 
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"This  raises  tbe  qneatioii  as  to  whetber  or  not 
an  insurance  company,  which  has  issued  a  policy 
of  insurance  indemnifying  the  plaintiff  against 
loss  which  has  the  right  under  the  terms  of  the 
policy,  after  notice  of  injury,  to  take  ahsolute 
control  of  the  litigation,  and  fails  to  settle  at  a 
time  tiiat  it  could  settle,  without  loss  to  the 
insured,  can  evade  payment,  when  it  controls 
the  suit,  and  the  judgment  rendered  is  for  four 
times  the  amount  of  the  policy  issued." 

[1]  It  la  true,  as  held  by  other  courts,  that 
where  an  insurer  under  an  employers'  liabil- 
ity policy,  on  being  notified  of  an  action  for 
Injuries  to  the  Insurer's  servant,  assumes  the 
defense  thereof  and  was  negligent  In  conduct- 
ing the  suit,  to  the  loss  of  the  employer,  the 
latter  was  entitled  to  sue  the  Insurance  com- 
pany for  breach  of  Its  Implied  contract  to 
exercise  reasonable  care  In  conducting  tbe 
suit  or  In  tort  for  negligence.  Mfg.  Co.  v. 
Plate  Glass  Ins.  Co.  (C.  O.)  ITl  Fed.  495. 

There  Is  no  allegation  in  the  complaint  In 
this  action  that  the  defendant  company  was 
guilty  of  any  negligence  In  the  conduct  of  the 
suit  brought  against  the  plalntiS  for  the  In- 
juries to  Jones.  There  Is  no  allegation  that 
it  failed  to  employ  competent  counsel,  and 
no  allegation  that  the  counsel  employed  by 
It  was  guilty  of  any  negligence,  the  conse- 
quence of  which  was  a  verdict  and  judgment 
against  the  plaintiff.  So  far  as  tbe  com- 
plaint shows,  the  case  was  conducted  prop- 
erly and  skillfully,  although  it  resulted  In  a 
verdict  of  $20,000  against  tbe  plaintiff. 

[2]  The  only  suggestion  of  a  tortious  act  Is 
In  the  language  used  with  reference  to  the 
defendant's  negligently  refusing  to  settle  the 
Jones  claim  for  $1,000  or  $2,500.  A  casual 
examination  of  the  policy  makes  it  clear  that 
ttie  parties  agreed  that  the  defendant  should 
have  the  sole  right  to  compromise  and  settle 
claims  brought  against  the  plaintiff.  There 
Is  no  allegation  that  this  power  was  exercis- 
ed by  the  defendant  fraudulently,  oppressive- 
ly, or  otherwise  than  In  good  faith.  That 
provision  was  evidently  placed  in  the  con- 
tract for  the  protection  of  the  Insurer  and 
gives  the  Insurer  the  right  to  exercise  Its 
own  judgment  as  to  when  a  compromise  and 
a  settlement  shall  be  made.  Of  course.  It 
must  be  eKerclsed  in  good  faith  and  without 
any  wrongful  or  fraudulent  purpose.  When 
properly  exercised.  It  Is  binding  upon  the  In- 
sured. It  turns  out  that  it  would  have  been 
better  for  all  parties,  the  plaintiff  as  well  as 
the  defendant,  it  tbe  offer  of  a  compromise 
had  been  accepted,  but,  as  Is  said  in  the  brief 
of  the  counsel  for  the  defendant,  "This  is  a 
case  where  hindsight  turns  out  to  be  better 
than  foresight."  It  was  a  mistake  of  Judg- 
ment, something  not  unusual  In  tbe  affairs 
of  this  life.  Such  a  mistake,  honestly  made, 
does  not  subject  the  person  to  legal  liability. 
Schmidt  V.  Ins.  Co.,  244  Pa.  286,  90  Atl.  663, 
52  U  R.  A.  (N.  8.)  126. 

It  Is  well  settled  that  these  provisions  In 
policies  of  insurance  indemnifying  employer 
against  loss  by  injury  that  the  insured  shall 


have  the  exclusive  right  to  compromise  and 
settle  such  claims  are  valid  if  exercised  In 
good  faith.  Tlie  Insurer  Is  liable  where  it  as- 
sumes the  duty  of  defending  a  suit  and  neg- 
ligently falls  to  discharge  such  duty.  The 
insurer  is  also  liable  If  It  exercises  the  ex- 
clusive power  of  settlement  in  bad  faith,  or 
for  purposes  of  fraud  to  the  Injury  of  the  In- 
sured. New  Orleans  Co.  v.  Casualty  Co.,  114 
La.  153,  38  South.  89,  6  U  R.  A.  (N.  S.)  562. 

A  case  very  much  In  point  is  Zinc  Co.  v. 
Fidelity  &  Deposit  Co.,  162  Wis.  39,  155  N. 
W.  1081.  In  this  case  the  Wisconsin  court 
held  that,  under  policy  Indemnifying  employ- 
er against  claims  for  personal  injury  in  any 
case  up  to  $5,000,  the  insurer  was  not  bound 
to  settle  a  claim,  though  It  might  be  settled 
for  $5,000  or  less,  so  that,  where  It  had  con- 
tributed $5,000  on  a  judgment  of  $12,500,  the 
Insured  could  not  recover  tlie  excess  which  be 
was  required  to  pay. 

[3]  The  fact  that  the  defendant  failed  to 
prosecute  an  appeal  does  not  constitute  of  it- 
self either  a  tort  or  a  breach  of  the  Implied 
contract,  for  the  reasons  given  by  the  Su- 
preme Court  of  Iowa  In  Lumber  Mfg.  Co.  v. 
Employers'  Assurance  Corporation,  117  Iowa, 
180,  90  N.  W.  616,  62  I*  R.  A.  617,  viz.: 

"An  insurer  against  employer's  liability,  whose 
contract  gives  it  the  right  to  defend  against 
suits  by  employte  against  the  .assured,  and 
which,  after  a  judgment  in  excess  of  the  insur- 
ance has  been  obtained  against  the  assured, 
agrees  to  perfect  an  appeal,  is  not  liable  for  neg- 
ligently failing  to  do  so,  whereby  the  judgment 
is  affirmed,  in  the  absence  of  anytliing  to  show 
that  the  judgment  was  erroneous,  and  that 
plaintiff  could  not  have  succeeded  on  a  second 
trial." 

See,  also,  Davison  v.  Casualty  Co.,  197 
Mass.  167,  83  N.  B.  407. 

We  are  of  opinion  that  the  complaint  fails 
to  state  a  cause  of  action  either  as  a  breach 
of  tbe  Implied  contract  or  in  tort  for  negli- 
gence, and  that  Ids  honor  properly  sustained 
the  demurrer. 

Affirmed. 


POPE  V.  McPHAIL  et  aL 


(173  N.  C.  2S8) 

(No.  113.) 

April  4, 


(Supreme  Court  of  North  Carolina. 
1917.) 

1.  FuAUDS,  Statute  of  €=»  103(1) — StrrFiciEN- 
OY  of  Memobandtjm. 

Where  defendant  vendor  who  orally  con- 
tracted to  sell  land  executed  a  deed  and  deposit- 
ed it  in  escrow,  and  the  plaintiff  purchaser  ex- 
ecuted purchase-money  notes,  which  were  also 
deposited  in  escrow,  the  deed  was  sufficient  mem- 
orandum to  take  the  oral  contract  of  sale  out  of 
the  statute  of  frauds,  and  the  purchaser  might, 
notwithstanding  the  vendor  obtained  possession 
and  destroyed  tiie  deed,  recover  damages  for  the 
breach. 

2.  v  b  n  d  o  b    and    pubchaseb   4(s>343(4)  — 
Breach  of  Contbact— Damages. 

Where  a  vendor  breaks  his  contract  to  con- 
vey lands,  the  purchaser  is  entitled  not  only  to 
the  remedy  of  specific  performance,  but  to  an 
action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  $f  1027,  102a) 
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Appeal  from  Superior  Court,  Harnett  Coun- 
ty;  Stacy,  Judge. 

Action  by  Willie  M.  Pope  against  A.  R. 
McPhall  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Civil  action  to  recover  damages  for  breach 
of  contract  to  sell  land.  On  denial  of  lia- 
bility the  Jury  rendered  the  following  verdict 
on  Issues  as  to  defendant  McPhail: 

"(1)  Did  the  defendant  contract  and  aRree  to 
sell  the  said  land  in  (juestion  to  the  plaintiff 
08  nlleged  in  the  complaint?    Answer:  Xcs. 

"(2)  Did  the  defendant  A.  R.  McPhail  prepare, 
execute,  and  sign  a  deed  to  said  land  in  ac- 
cordance with  sjich  contract,  as  alleged  in  tlie 
fourth  paragraph  of  the  complaint?  Answer: 
Yea. 

"(3)  If  80,  has  deed  been  destroyed?  An- 
swcr:   Yes. 

.  "(4)  Did  the  defendant  A.  R.  McPhail  breach 
his  contract  with  the  plaintiff,  as  aUeged  in  the 
complaint?    Answer:  Yes.  . 

"(5)  What  damages,,  if  any.  is  pluntiff  en- 
titled to  recover?    Answer:  $1,000.^' 

Judgment  on  the  verdict,  and  defendant 
excepted  and  appealed,  relying  for  error  on 
the  refusal  of  the  Judge  to  order  a  nonsuit, 
and  for  the  reason  that  there  was  no  memo- 
randum of  the  contract  In  writing  as  re- 
quired by  the  statute  of  frauds. 

J.  R.  Raggett,  of  Lllllngton,  for  appellants. 
E.  F.  Young  and  Clifford  &  To^vn8end,  all  of 
Dunn,  for  appellee. 

HOKE,  J.  [1]  The  evidence  on  the  part 
of  the  plaintiff  tended  to  show  that,  in  July, 
1011,  defendant  entered  into  an  oral  contract 
with  plaintiff  to  sell  the  latter  a  tract  of  land 
in  Sampson  county,  N.  C,  of  640  acres,  suffl- 
dently  designated  and  described,  for  the  sum 
of  $7,000,  to  be  evidenced  by  plaintiff's  notes, 
one  for  $2,600,  due  September  1,  1911,  and 
a  second  note  for  $4,500,  due  December  1, 
1912,  and  that,  pursuant  to  said  verbal  con- 
tract, defwdant  and  wife  prepared  and 
signed  a  deed  for  the  property  and  for  the 
consideration  stated,  whl^  was  duly  pro- 
bated, purporting'to  convey  the  said  land  to 
plaintiff,  and  plaintiff  and  wife  executed 
promissory  notes  due  and  a  mortgage  on  the 
land  to  secure  the  same  and  these  papers, 
with  a  memorandum  in  writing  also  signed 
by  the  parties,  were  delivered  to  the  Bank 
of  Clinton,  N.  Cn  to  hold  in  escrow  until 
defendant  could  secure  a  complete  title  to 
the  land  which  he  was  selling,  the  memoran- 
dum referred  to  being  to  the  effect  that  the 
papers  should  be  held  in  escrow,  etc.;  that 
in  violation  of  the  contract  defendant  Mc- 
Phail took  the  papers  from  the  Bank  of  Clin- 
ton or  In  some  way  procured  the  same,  and, 
having  destroyed  his  deed,  sold  and  conveyed 
the  land  to  a  third  party  at  an  advance  price 
of  $1,900,  the  purchaser  now  holding  the 
land  under  a  deed  duly  registered.  Upon  this 
testimony  the  motion  for  nonsuit  was  prop- 
erly overruled,  ond  the  Jury  having  found 
the  same  to  be  true,  plaintiff  has  a  clear  right 


of  action.  While  there  Is  mncb  antboilty  to 
the  contrary,  it  Is  the  rule  In  this  Jurisdic- 
tion that,  when  parties,  having  entered  Into 
an  o^l  contract  to  sell  land,  prepare  and 
sign  a  written  deed  substantially  expressing 
the  bargain  and  deliver  the  same  in  escrow, 
such  a  deed  Is  a  sufficient  "memorandum," 
within  the  meaning  and  requirement  of  onr 
statute  of  frauds,  and  the  contract  may  be 
considered  and  dealt  with  as  a  valid  and 
binding  agreement  We  have  so  held  at  the 
present  term  in  Vinson  et  aL  v.  Pugh  & 
Wooten,  91 S.  E.  838,  Associate  Jnistloe  Rrown 
delivering  the  opinion,  and  Flowe  v.  Hart- 
wick,  167  N.  G.  452,  83  S.  E.  841,  and  Magee 
V.  Blankenship,  95  N.  C.  563,  are  in  recogni- 
tion of  the  principle.  A  similar  ruling  has 
been  made  In  other  states  by  courts  of  rec- 
ognized authority.  Moore  v.  Ward,  71 W.  Va. 
393,  76  S.  E.  807,  43  L.  R.  A.  (N.  S.)  390,  Ann. 
Cas.  19140,  263,  ParrUl  v.  McKlnley,  50  Va. 
(9  Grat.)  1,  58  Am.  Dec.  212,  Bowles  v.  Wood- 
son (6  Grat.)  47  Va.  78.  Johnston  v.  Jones, 
85  Ala.  286,  4  South.  748,  and  Campbell  v. 
Thomas,  42  Wis.  437,  24  Am.  Rep.  427,  seems 
to  sustain  the  position. 

[2]  Plaintiff,  then  having  a  valid  contract 
to  'purchase  the  land  which  was  wrongfully 
broken  by  defendant,  is  entitled  to  recover 
the  daraaRGs  he  has  sustained  by  the  breach. 
This  bplng  a  contract  to  convey  land,  he  has 
ordinarily  an  additional  remedy  by  action 
for  specific  performance,  but  he  is  not  con- 
fined to  that  in  any  case.  He  can  alwa.vs 
avail  himself  of  an  action  for  damages  for 
such  a  wrong  if  he  so  elects  (Warren  t.  Dall. 
170  N.  O.  406,  87  S.  E.  126) ;  a  right  empha- 
sized in  this  Instance  by  the  fact  that  defend- 
ant has  conveyed  the  property  to  a  third  per- 
son who  holds  by  conveyance  of  prior  regis- 
try, and  plaintiff's  remedy,  by  specific  per- 
formance. Is  no  longer  available. 

There  is  no  error,  and  Judgment  in  plain- 
tiff's favor  is  affirmed. 

No  error. 

an  N.  c.  SI) 

ORVIS  BROB.   &  CO.  t.  HOI/T-MORGAN 

MILLS.    (No.  285.) 

(Supreme  Court  of  North  Carolina.    March  23, 
1917.) 

1.  Gauino  ®=50(2)  —  iNSTBUomoN  —  Law  or 
Case— Necessity— Statute. 
In  an  action  on  a  note  which  it  was  allegMl, 
and  the  evidence  tended  to  show,  was  based  on 
a  contract  for  pretended  sale  of  in  future  cotton 
in  violation  of  Ilevisal  1905,  M  1688,  3S23, 
3824,  and  instruction  that  the  burden  was  on 
defendant,  and  if  it  had  shown  that  the  con- 
tract was  illegal,  the  jury  should  answer  the 
issue,  "Was  llie  note  in  question  based  on  a 
contract  for  cotton  on  margins  and  without  an; 
intention  of  the  contracting  parties  to  deliver 
or  receive  the  actual  cotton?"  "Yes,"  and  if" 
defendant  had  failed  in  this  respect,  they  should 
answer  such  issue  "No,"  was  not  adequate  or  k 
compliance  with  the  statute,  since  the  court 
should  have  explained  the  moaning  of  the  stat- 
utes relating  to  "illegal  consideration"  and 
"gambling  contracts"  at  least  in  a  general  wa;; 


sFor  oUier  cases  se«  lam*  toolo  and  KEY-NUMDKR  Id  all  KMr-Mumbercd  Dljte^  auLIod^aa, 

y  y  ^^ 


H.C.) 


OKVIS  BKOS.  A  OO.  Y.  HOLT-MOROAN  MILLS 


949 


as  the  jury  is  not  suppoeed  to  know  the  pro- 
visiona  of  the  statute  or  to  understand  them. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {  104.] 

2.  Gaming  «=»12  —  Gakbuno  Contbaotb  — 
Sales  roB  PuTUBE  Dkmveby.  

Under  Revisal  1905,  K  1689,  3S23,  3824, 
making  an  agreement  for  an  adjustment  upon 
the  basis  of  the  difference  in  prices  of  the  com- 
modity at  the  time  fixed  void  if  the  parties  to  a 
contract  for  the  sale  of  cotton  for  future  de- 
livery, did  not  intend  that  the  cotton  should  be 
delivered,  but  their  purpose  was  to  conceal  un- 
der the  terms  of  a  contract  of  sale  a  gambling 
deal,  or  transaction,  by  which  they  contemplat- 
ed no  real  bargain  as  to  the  article  agreed  to 
be  delivered,  the  contract  was  void. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {  22.] 

3.  Gaming  iS=>19(1)— Illegal  Considebatiow 
FOB  Kotb— Rights  of  Patee. 

The  payee  of  a  note  based  on  an  illegal  con- 
tract for  margins  due  on  cotton  "futures  in 
the  form  of  a  sale  of  cotton  for  future  delivery 
cannot  recover  upon  the  note. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  $§  39,  42.] 

4.  Gauino  <&=>19<r|  — Note  — Illeqalitt  ot 
Consideration— Effect  of  Renewal. 

Where  a  note  was  void  because  based  on  an 
illegal  contract  for  margins  due  on  cotton  fu- 
tures, repetitions  by  the  i>ayee,  who  was  connect- 
ed with  the  original  transaction,  of  the  prom- 
ise to  pay  by  renewals  of  the  note,  the  consid- 
eration remaining  the  same,  did  not  impart  any 
validity  to  the  note. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  H  39,  42.] 

Appeal  from  Superior  Court,  Cumberland 
County;  Winston,  Judge. 

Action  by  Orvls  Bros.  &  Co.  against  the 
Holt-Morgan  Mills.  Judgment  for  plaLDtlffs, 
and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

The  action  was  brought  to  recover  the 
amount  of  a  promissory  note  made  by  the 
defendant  to  the  plaintiffs  March  26,  1915, 
for  $2,100,  due  60  days  after  date.  Plaintiffs 
Introduced  the  note  In  evidence  and  then 
rested.  Defendant  alleged  that  the  note  was 
given  for  margins  upon  what  is  known  as 
"futures"  or  contracts  In  the  form  of  a  sale 
of  cotton  to  be  delivered  In  the  future,  when 
there  was  no  real  Intention  to  deliver  the 
cotton,  but  merely  to  settle  them  by  paying 
the  differences  In  prices  according  to  the  rise 
or  fall  of  the  market  There  was  evidence 
tending  to  show  that  the  original  note  was 
given  for  sucii  margins  and  renewed  from 
time  to  time.  The  Jury  returned  the  follow- 
ing verdict: 

"(1)  At  the  time  of  the  alleged  indebtedness 
to  Orvis  Bros.  &  Co.  4>y  the  defendant  and  at 
the  time  of  the  execution  of  the  note  sued  on, 
-was  the  defendant  Holt-Morgan  Mills,  engaged 
in  the  ordinary  course  of  its  business  in  the 
manufacture  of  cotton?     Answer:    Yes. 

"(2)  Is  the  defendant  indebted  to  the  plain- 
tiffs, and,  if  so,  in  what  sum?  Answer:  $2,100, 
and  interest  from  March  25,  1915. 

"(3)  Wag  the  note  4n  question  based  on  a  eon- 
tract  for  cotton  on  margins  and  without  any  in- 
tention of  the  contracting  iMirties  to  deliver  or 
receive  the  actual  cotton?    Answer:   No." 


Judgment  for  the  plaintUts,  and  appeal  by 
defendant. 

Robinson  &  Lyon  and  Cook  &  Cook,  all  of 
Fayetteville,  tar  appellant  Johnson  &  John- 
son, of  Warsaw,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  charge  of  the  judge  was 
very  meager.  He  simply  Instructed  the  Jury 
that  the  burden  was  upon  the  defendant,  and, 
If  it  bad  shown  that  the  contract  was  Illegal, 
they  should  answer  the  third  Issiie  "Yes," 
but  If  It  had  failed  in  this  respect,  they 
should  answer  It  "No."  We  do  not  think 
this  was  an  adequate  charge  or  a  compliance 
with  the  statute.  All  the  evidence  tended 
to  show  that  the  contracts  for  the  pretended 
sales  of  cotton  were  condemned  by  our  stat- 
ute. Revisal,  §§  1689,  3823,  3824.  There  was 
no  instruction  or  intimation  to  the  Jury  as  to 
what  would  be  an  Illegal  contract,  and  In 
this  respect  the  jury  were  left,  without  any 
aid  frota  the  court,  to  pass  upon  the  validity 
of  the  note  according  to  their  own  notion  of 
the  law.  The  statute  requires  that  "the 
judge  shall  state  In  a  plain  and  correct  man- 
ner, the  evidence  given  in  the  case  and  de- 
clare, and  explain,  the  law  arising  thereon." 
This  was  not  done.  The  Jury  were  not  told 
what  would  constitute  an  "Illegal  considera- 
tion" or  a  "gambling  contract"  under  the 
statute  in  cases  of  this  kind.  Nor  was  any- 
thing of  the  kind  said  to  them  which  was 
calculated  to  enlighten  their  minds  upon  this 
vital  question  in  the  case.  The  Judge  must 
Instruct  the  jury  as  to  the  law  of  the  case 
in  some  way,  even  if  it  be  a  general  statement 
of  the  same.  In  tlie  latter  event,  If  either 
party  would  have  more  special  Instructions 
given,  he  must  ask  for  them.  We  said  in 
Simmons  v.  Davenport,  140  N.  C.  407,  53  S. 
E.  225: 

"He  rule  which  requires  that  the  complaining 
party  should  ask  for  specific  instructions  if  he 
desires  the  case  to  be  presented  to  the  jury  by 
the  court  in  any  particular  view  does  not,  <rf 
course,  dispense  with  the  requirement  of  the 
statute  that  the  judge  shall  state  in  a  plain  and 
correct  manner  the  material  portions  of  the  evi- 
dence given  in  the  case  and  explain  the  law 
arising  thereon.  Revisal,  jj  535;  State  v.  Kale, 
124  N.  C.  816  [32  S.  E.  8^2]." 

The  statute  clearly  defines  what  is  an  Il- 
legal contract  where  there  is  no  real  sale, 
but  merely  an  agreement  for  an  adjustment 
upon  the  basis  .of  the  differences  in  the  prices 
of  the  commodity  at  the  time  flxed.  Greg- 
ory's Supplement,  {  1689.  But  the  Jury  are 
not  supposed  to  know  these  provisions  or  to 
understand  them,  and  their  meaning  should 
have  been  explained  to  them,  not  in  every 
phase  or  view  of  the  matter,  but  at  least  in 
a  general  way,  so  that  they  might  compre- 
hend the  Inquiry  submitted  to  them.  We  said 
in  Edgerton  v.  Edgerton,  153  N.  C.  167,  69 
S.  E.  53: 

"The  form  of  the  contract  is  not  conclusive 
in  determining  its  validity,  when  it  is  assailed 
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ns  being  founded  ui>on  an  illegal  consideration 
and  as  having  been  made  in  contravention  of 
public  policy.  If  under  tiie  guise  of  a  contract 
of  sale  the  real  intent  of  tbe  parties  is  merely 
to  speculate  in  tlie  rise  or  fall  of  the  price  and 
the  property  is  not  to  be  delivered,  but  only 
money  is  to  be  paid  by  the  party  who  loses  in 
the  venture,  it  is  a  gambling  contract  and  void." 

And  again: 

"When,  however,  there  is  no  real  transaction,- 
no  real  contract  for  purchase  or  sale,  but  only 
a  bet  upon  the  rise  or  fall  of  the  price  of  a 
stock,  or  article  of  merchandise  in  the  exchange 
or  market,  one  party  agreeing  to  pay  if  there  is 
a  rise,  and  tbe  other  party  agreeing  to  pay 
if  there  is  a  fall  in  price,  the  agreement  is  a 
pure  wager.  No  business  is  done;  nothing  is 
bought  or  sold,  or  contracted  for.  There  is  only 
a  bet." 

[2]  In  this  case  was  it  the  intention  of  botb 
parties  that  the  cotton  should  not  be  de- 
livered, or  was  It  their  purpose  to  conceal,  in 
tbe  deceptive  terms  of  a  fair  and  lawful  con- 
tract of  sale,  a  gambling  deal,  or  transaction, 
by  which  they  contemplated  no  real  Iwrgaln 
as  to  the  article  agreed  to  be  delivered?  If 
so,  the  contract  Is  void.  Holt  v.  Wellons,  163 
N.  C.  124,  79  S.  E.  450.    We  said  In  that  case: 

"Of  course,  the  law  deals  only  with  realities, 
and  not  appearances;  the  substance,  and  not 
the  shadow.  It  will  not  be  misled  by  a  mere 
pretense,  but  strips  a  transaction  of  its  artificial 
disguise  in  order  to  reveal  its  true  character. 
It  goes  beneath  the  false  and  deceitful  present- 
ment to  discover  what  the  parties  actually  in- 
tended and  agreed,  knowing  that  'the  knave 
counterfeits  well — a  good  knave.'  It  always 
rejects  the  ostensilde  for  the  real  in  looking  for 
fraud  or  a  violation  of  law.  Tbe  essential  in- 
<iuiry,  therefore,  in  every  case  is  as  to  the  noc- 
ossary  effect  of  the  contract  and  its  true  pur- 
pose." 

See,  also,  Harvey  y.  Pettaway,  156  N.  C 
375,  72  S.  E.  364,  and  numerous  cases  cited 
therein.  A  proper  form  of  the  issue  in  cases 
like  tills  one  is  suggested  in  Rankin  v. 
Mitchem,  141  N.  C.  at  page  281,  53  S.  E.  854. 

[3]  Another  question  is:  Can  plaintiff  re- 
cover upon. the  note  If  It  was  given  in  pay- 
ment of  margins  due  on  contracts  made  osten- 
sibly for  the  sale  of  cotton,  but  really  with 
no  Intention  of  a  delivery?  It  is  said  in  Em- 
brey  v.  Jemison,  131  U.  S.  347,  9  Sup.  Gt  779, 
33  I^  Ed.  172: 

"While  there  are  authorities  that  seem  to  sup- 
port the  position  taken  by  the  defendant  in 
error,  we  are  of  opinion  that,  upon  principle, 
the  original  payee  cannot  maintain  an  action 
on- a  note  the  consideration  of  which  is  money 
advanced  by  him  upon  or  in  execution  of  a 
contract  of  wager,  he  being  a  party  to  that  con- 
tract, or  having  directly  participated  in  the  mak- 
ing of  it  in  the  name  of  or  on  behalf  of  one  of 
tlie  parties." 

That  case  was  dted  with  approval  in  Gar- 
seed  V.  Sternberger,  135  N.  C.  502,  47  S.  B. 
COS,  where  It  was  held: 

"If  a  broker  or  other  agent  is  employed  to 
carry  out  an  illegal  transaction,  and  is  privy  to 
the  unlawful  design,  and  by  virtue  of  his  em- 
Ijloyment  performs  services,  makes  disburse- 
ments, suffers  losses,  or  incurs  liabilities,  he  has 
no  remedy  against  his  principal.  'Not  only  is 
this  true,  but  it  has  been  held  that  any  express 
promise   made   by    the   principal   to  reimburse 


him  is  void'  "—citing  Embrey  ▼.  Jemison  and 
other  cases. 

Both  cases  were  approved  In  Burrus  v. 
Wltcover,  158  N.  C.  384,  74  S.  E.  11,  39  U  R. 
A.  (N.  S.)  1005,  with  a  full  discussion  by  Jus- 
tice Allen.  If  the  Jury  believed  the  evidence 
as  it  now  Is,  and  found  the  facts  to  be  in 
accordance  with  It,  defendant  was  entitled  to 
their  verdict  (Holt  v.  Wellons,  163  N.  C.  at 
page  130,  79  S.  E.  450,  and  foiled  to  receive 
it,  i)erhaps,  because  the  jury  were  not  In- 
formed as  to  the  law.  Errors  in  rulings  upon 
the  admlsslcm  and  exclusion  of  testimony 
were  alleged,  but  they  need  not  be  noticed. 

[4]  Repetitions  of  the  promise  to  pay  It  did 
not  Impart  any  validity  to  the  note.  It  was 
just  as  void  as  before.  If  tbe  consideration 
was  margins  due  on  "futures,"  or  gambling 
contracts ;  plaintiff  being  a  party  to  the  orig- 
inal transaction  and  note,  and  continuing  as 
such.  Cobb  V.  Guthrie,  160  N.  C.  313,  76  S. 
E.  81 ;  Garseed  v.  Sternberger,  supra ;  Bums 
v.  Tomllnson,  147  N.  C.  645,  61  S.  E.  614; 
Burrus  v.  Wltcover,  supra. 

There  was  material  error  in  tbe  diarge. 

New  trial. 

(17S  N.  C.  27!) 

In  re  GORHAM.    (No.  293.) 

(Supreme  Court  of  North  Carolina.     April  4, 
1917.) 

1.  Trusts  «=»G3%— RKStTLTmo  Trubt— What  . 

CONSTITOTES. 

A  resulting  trust,  being  based  entirely  on 
contract  or  statute,  does  not  arise  merely  ht- 
cause  a  wife  loaned  her  husband  money. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §f  91,  92,  98-100.] 

2.  Husband  and  Wife  ®=>149(2,  3)— Wire's 
Separate  Property— Confusion  with  Hus- 
band's Property. 

Where  a  wife  loaned  her  husband  money  and 
allowed  such  funds  to  he  mingled  with  ins  in 
erecting  a  residence,  she  is  not  entitled  after 
bis  death  to  a  lien  on  the  bouse  for  such  loan  in 
preference  to  his  other  creditors. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  574.] 

Appeal  from  Superior  Court,  Gumbertand 
County;    Winston,  Judge. 

In  the  matter  of  E.  E.  Gorham,  adminis- 
trator. From  an  order  of  the  court  sustain- 
ing as  modified  a  referee's  report  regarding 
a  claim  of  decedent's  wife,  the  administra- 
tor and  claimant  appeal.    Affirmed. 

Q.  K.  Nlmocks  and  E.  G.  Davis,  both  of 
Fayetteville,  for  administrator.  Sinclair. 
Dye  &  Ray,  of  Fayetteville,  for  claimant 

CLARK,  C.  J.  This  Is  a  matter  arising  out 
of  tbe  administration  o£  the  estate  of  John 
C.  Gorham,  deceased.  His  widow,  who  has 
since  married  and  is  Mrs.  Chedester,  is  a 
claimant  against  the  estate.  Her  claim  was 
referred  to  H.  S.  Averitt,  referee,  to  report 
the  facts  and  conclusions  of  law.  The 
referee  found  that  the  wife  of  the  deceased 
loaned  him  the  sum  of  $6,129.70,  whidi  bears 
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Interest  from  September,  1907,  and  that  some 
part  thereot,  but  the  evidence  does  not  prove 
how  much,  was  used  by  him  In  building  his 
residence.  He  further  finds  that  there  Is 
no  agreement  shown  that  It  should  be  used 
In  the  building,  and  that  no  resulting  trust 
arises  In  her  favor  for  whatever  amount 
was  so  used,  and  that  therefore  she  is  not  en- 
titled to  a  lien  upon  the  home  place,  or  on  the 
proceeds  thereof,  for  such  of  her  money  as 
was  used  by  her  husband  In  the  erection  of 
the  house.  She  had  filed  a  claim  for  the 
amount  used  by  the  husband  describing  It  as 
a  loan.  Though  she  was  allowed  In  this  pro- 
ceeding to  amend  that  claim  by  striking  out 
the  words  "as  a  loan,"  the  referee  finds  as  a 
fact  that  It  was  a  loan,  and  further  that  as 
a  matter  of  law  by  signing  the  petition  for 
a  sale  of  the  house  and  lot  for  partition,  and 
by  acceptance  of  the  value  of  her  dower  out* 
of  the  proceeds,  she  Is  estopped  to  set  up  a 
lien  against  the  home  place  or  the  proceeds 
thereof,  but  Is  entitled  to  file  her  claim  as  an 
unsecured  creditor  against  the  estate  for 
the  sum  loaned  her  husband. 

The  court  on  appeal  sustained  the  report 
of  the  referee,  except  that  he  finds  that  the 
amount  of  money  loaned  by  the  wife  which 
was  used  by  the  deceased  In  building  the 
bouse  was  $6,129.70.  The  administrator  ap- 
peals from  this  ruling  upon  the  ground  that 
there  is  no  evidence  to  support  It  T*e  claim- 
ant appeals  because  It  was  held  that  she  had 
no  Hen  or  resulting  trust  In  the  building  for 
that  amount.  The  evidence  Is  that  the  build- 
ing cost  $12,000,  and  that  no  part  of  the 
wife's  money  went  Into  the  purchase  of  the 
lot  on  which  It  was  erected. 

If  the  Judgment  Is  correct.  In  which  we 
concur,  that  the  wife  has  no  lien  or  resulting 
trust  on  the  house  by  reason  of  the  loan  to 
ber  husband.  It  becomes  Immaterial  to  con- 
sider the  ruling  that  the  widow  was  estopped, 
by  joining  in  the  partition  proceedings  and 
receiving  the  value  of  her  dower  out  of  the 
proceeds,  to  set  up  the  lien,  and  also  whether 
or  not  the  evidence  established  how  mudi  of 
the  money  she  loaned  her  husband  went  Into 
the  construction  of  the  building. 

[1,  2]  There  was  no  evidence  and  no  find- 
ings that  the  husband  received  the  money  im- 
der  an  agreement  to  use  It  or  any  part  of  it 
In  constructing  the  building,  and  there  is 
nothing  from  which  the  court  could  construe 
that  there  Is  a  resulting  trust  in  the  wife's 
favor.  It  could  not  arise  from  the  mere  fact 
of  loaning  money  to  her  husband.  Such  lien 
could  arise  only  by  contract  or  by  statute, 
and  there  was  neither,  and  there  was  nothing 
to  put  other  creditors  on  notice  of  such  Hen. 
Even  if  there  was  such  use  of  the  wife's 
money  together  with  other  funds  in  building 
the  house,  the  wife,  having  permitted  such 
mixture  of  the  funds,  could  not  claim  a  lien. 
WeUs  v.  Batts,  112  N.  C.  263,  17  S.  B.  417, 
34  Am.  St.  Rep.  506.    There  is  also  authority. 


if  it  were  necessary  to  pass  on  the  point,  that 
by  joining  in  the  proceedings  for  sale  of  the 
premises  in  partition  and  accepting  her  al- 
lotment thereof  for  dower  she  Is  estopped. 
Weeks  v.  McPhall.  129  N.  O.  73,  39  S.  E.  732 ; 
Propst  ▼.  Caldwell,  172  N.  0.  — ,  90  S.  E. 
757. 

The  judgment  that  the  claimant  is  entitled 
to  prove  for  the  full  amount  of  the  loan  as 
found  by  the  judgment  against  her  husband's 
estate  as  an  unsecured  claim  and  to  receive 
her  pro  rata  is  affirmed. 


073  N.  C.  276) 

JACX)BS  et  al.  v.  WILLIAMS  et  aL    (No.  803.) 

(Supreme  Court  of  North  Carolina.     April  4, 
1917.) 

1.  Advebse   Possession    *=>71(1) — Colob   of  ' 
Title— Deed. 

A  deed  to  an  ancestor  of  plointiSs  who 
claimed  title  by  adverse  possession  held  to  con- 
stitute color  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  416,  416,  427,  429.] 

2.  Adverse  Possession  <S=»62(3)  —  Hos- 
tile Character  —  Possession  of  Widow 
AoAi:«ST  Heirs. 

A  widow's  possession  under  her  dower  right 
is  not  adverse  to  her  deceased  husband's  heirs. 
[Rd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §|  329-332,  340.] 

3.  Adverse  Possession  «=»43 (6)— Duration 
— Tackino. 

A  widow's  possession  under  her  dower  right 
may  be  tacked  to  her  husband's  possession  for 
purpose  of  perfecting  title  by  aaverse  posses- 
sion in  the  heirs. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  f  220.] 

4.  Adverse  Possession  $s»115(5)  —  Jury 
Question. 

Evidence  that  plaintiff's  ancestor  was  in 
possession  of  land  for  18  years,  and  his  wife, 
under  her  dower  right,  for  some  40  years  there- 
after, made  their  adverse  possession  of  the  prop- 
erty included  within  the  dower  right  a  jury 
question. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  314,  696,  697,  699,  700.] 

5.  Adverse  Possession  €=>115(5)  —  Jubt 
Question. 

Evidence  that  plaintiff's  ancestor  was  in  ad- 
verse possession  tor  18  years  and  testimony  of 
two  plaintiff  heirs  that  they  were  thereafter 
in  possession  for  over  3  years  made  their  ad- 
verse possession  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §S  314,  696,  697,  699,  700.] 

6.  Appbal  and  Error  ®=>843(2)— Necessitt 
OF  Decision. 

Where  there  is  evidence  of  adverse  posses- 
sion of  the  entire  tract  >t  is  unnecessary  to 
decide  what  effect  possession  of  a  portion  under 
a  dower  right  would  have  on  the  remainder. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3331.] 

7.  Appeal  and  Error  ®=>215(1)— Reserving 
Ground   fob  Review— Objection   to   In- 

STBU0TI0N8. 

In  an  adverse  possession  action,  the  char- 
acter of  defendant's  possession  will  not  be  con- 
sidered upon  appeal  where  submitted  to  the  jury 
under  instructions  not  objected  to. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1309,  1310;  Trial,  Cent. 
EHg.  §  683.] 
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Appeal  from  Superior  Court,  Pender  Conn- 
ty;  Connor,  Judge. 

Action  by  Taylor  Jacobs  and  others  against 
Riley  Williams  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  No  er- 
ror. 

This  Is  an  action  to  recover  land.  The 
plaintiffs  are  the  heirs  at  law  of  Matthew 
Jacobs,  and  claim  title  by  adverse  possession. 
They  Introduced  a  deed  covering  the  land  In 
controversy  from  Thomas  Jacobs  to  Mat- 
thew Jacobs  of  date  September  10,  1840,  and 
offered  evidence  tending  to  prove  that  their 
ancestor,  the  grantee  in  said  deed,  had  con- 
tinuous possession  of  said  land  from  the  date 
of  the  deed  until  bis  death  about  1868,  and 
claimed  and  used  It  as  his  own.  After  bis 
-  death  dower  was  allotted  In  said  land  to  the 
widow  of  Matthew  Jacobs,  Eliza  Jacobs,  at 
December  term,  1858,  of  the  court  of  pleas 
and  Quarter  sessions.  Evidence  was  also  In- 
troduced tending  to  prove  that  the  widow 
remained  in  possession  of  the  land  after 
the  death  of  her  husband  until  her  death  In 
1900,  and  that  during  a  part  of  the  time  the 
plaintiffs  were  in  possession  with  her.  The 
widow,  Eliza  Jacobs,  afterwards  married 
William  Williams,  the  date  not  stated.  In 
1860,  June  2,  W.  A.  Lamb  executed  a  deed 
to  William  Williams  covering  the  land,  and 
it  Is  under  this  deed  the  defendants  claim. 
On  the  1st  day  of  June,  1897,  William  Wil- 
liams conveyed  a  part  of  said  land  to  one 
of  the  defendants,  and  a  part  to  another  de- 
fendant. 

The  defendants  offered  evidence  tending  to 
prove  that  Eliza  Jacobs  died  in  1809,  and 
that  they  have  been  in  the  adverse  posses- 
sion of  said  land  since  that  time. 

An  action  was  commenced  by  the  plaintiffs 
against  the  defendants  to  recover  said  land 
February  4,  1907,  in  which  Judgment  of  non- 
suit was  entered  at  January  term,  1910,  and 
this  action  was  commenced  within  one  year 
thereafter. 

The  defendants  moved  for  judgment  of 
nonsuit,  upon  the  ground  that  there  was  no 
evidence  of  21  years'  adverse  i>ossesslon  under 
color  in  the  plaintiffs,  and  therefore  it  had 
not  been  proven  that  title  was  out  of  the 
state,  which  was  overruled,  and  the  defend- 
ants excepted.  There  are  also  several  ex- 
ceptions to  the  charge,  but  all  of  them,  ex- 
cept one  to  a  statement  of  an  agreement  by 
counsel. as  a  misapprehension,  are  on  the 
ground  there  was  no  sufficient  evidence  to 
justify  the  charge  given. 

The  Jury  returned  the  following  verdict: 

••(1)  Are  the  plaintiffs,  or  auy  of  them,  the 
owners  and  entitled  to  the  possession  of  the  land 
described  in  the  complaint  as  the  Matthew 
Jacobs  land  outside  the  dower?    Answer:  Yes. 

"(2)  Are  the  plaintiffs,  or  any  of  them,  the 
owners  and  entitled  to  the  possession  of  the  land 
described  in  the  complaint  as  the  dower  of 
I'^liza  (Williams)  Jacobs?     Answer:    Yes. 

"(3)  Are  defendants  in  the  unlawful  possession 
of  either  of  said  tracts  of  land?    Answer:    Yes. 

"(4)  What  sum,  if  any,  are  plaintiffs  entitled 


to  recover  of  defendants  as  damages?    Answer: 
One  penny. 

"(B)  Did  Eliza  Williams  die  seven  years  or 
more  before  February  4,  1907?    Answer:   No." 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  plaintiffs,  and  the  defendanU 
excepted  and  appealed. 

Bland  &  Bland  and  C.  E.  McCnIlen,  all 
of  Burgaw,  for  appellants.  R.  G.  Grady  and 
C.  D.  Weeks,  both  of  Wilmington,  for  ap- 
pellees. 

ALLEN,  J.  The  only  question  presented 
by  the  appeal  is  whether  there  is  any  evi- 
dence that  the  plaintiffs  and  those  under 
whom  they  claim  have  had  an  adverse  pos- 
session under  color  for  21  years,  and  in  con- 
sidering this  question  we  must  accept  the 
evidence  of  the  plaintiffs  as  true,  and  must 
^ve  to  It  the  construction  most  favorable 
to  them.  Ab  to  the  part  of  the  land  covered 
by  the  dower  the  evidence  showing  title  In 
the  plaintiff  is  too  clear  to  admit  of  debat& 

[11  The  deed  to  the  ancestor  of  the  plain- 
tiffs dated  in  1840  Is  color  of  title,  and  the 
uncontradicted  evidence  is  that  the  grantee 
in  this  deed  entered  into  possession  of  the 
land  and  used  it  openly  as  his  own  until  his 
death  in  1858,  and  that  after  the  allotment 
of  dower  in  the  same  year  to  his  widow  she 
remained  In  possession  exercising  acts  of 
ownership,  until  her  death,  which  the  evi- 
deuce  of  the  plaintiffs  shows  was  in  1900. 

[2,  3]  The  possession  of  the  widow  la  not 
adverse  to  the  heir,  but  it  may  be  tacked  to 
the  possession  of  the  ancestor  for  the  pur- 
pose of  perfecting  title  In  the  heir.  Tills 
question  was  fully  considered  and  decided 
in  Atwell  v.  Shook,  133  N.  C.  391,  45  S.  E. 
778,  In  which  the  court  says: 

"It  is  clear  that  the  possesion  of  the  heir 
may  be  added  to  the  possesa'on  of  the  ancestor 
to  comnlete  the  20  years  which  will  bar  the  ac- 
tion. We  do  not  understand  this  to  be  contro- 
verted, but  the  defendant  says  that  the  posses- 
sion of  the  widow  was  not  the  possession  of  the 
heirs,  but  was  adverse  to  them.  This  is  the 
point  in  the  case.  We  agree  with  his  honor  that 
the  question  is  not  whether  the  widow  took  any 
title  by  the  allotment  of  the  homestead,  but 
whether  she  claimed  under  the  heirs,  thereby 
making  her  oossesslon  their  possession.  Cer- 
tainly her  possession  could  not  be  adverse  to 
the  heirs,  and  this  is  so  without  regard  to  the 
question,  discussed  before  us,  as  to  the  effect  of 
the  allotment  of  the  homestead.  If,  instead  of 
taking  a  homestead,  she  bad  taken  a  dower  in 
her  husband's  land,  and  in  the  allotment  the 
three  acres  to  which  he  had  no  paper  title  were 
included  therein,  and  she  remained  m  possession, 
certainly  such  possession  would  inure  to  the 
benefit  of  the  heirs,  being  an  elongation  of  the 
husband's  title  or  estate.  This  would  not  be 
upon  the  principle  that  she  acquired  any  new 
or  independent  right  by  the  allotment  of  the 
dower,  but  that  she  claimed  nnder  the  husband, 
and  thereby  her  possession  inured  to  the  benefit 
of  the  heirs." 

[4,  5]  There  is  also  evidence  of  on  adverse 
possession  of  21  years  of  the  land  oatslde  of 
the  dower. 

John  Jacobs,  one  of  the  plalntlfb  and  an 
heir,  testified  that  be  was  bom  on  the  land 
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in -1843,  and  lived  there  from  bis  earliest 
recollection  until  he  was  19  or  20  years  of 
age ;  that  they  "tended  turpentine  and  farm- 
ed" and  "worked  the  whole  place  where  was 
any  pine";  that  after  he  left  the  place  he 
went  back  from  time  to  time,  and  Eliza  Ja- 
cobs, the  widow,  "was  cultivating  all  the 
cleared  land,  all  of  the  175-acre  tract"  This 
is  evidence  of  a  possession  In  the  ancestor 
and  in  the  heir  from  1840,  the  date  of  the 
deed  to  the  ancestor,  to  1862  or  1863,  more 
than  21  yoars. 

Melvln  Jacobs,  another  plaintiff  and  heir, 
testified  that  he  was  not  2  years  old  when 
his  father  died;  that  he  worked  on  the  land 
from  the  time  he  "was  big  enough"  till  he 
"was  grown,"  and  lived  there  till  he  "was 
about  21";  that  he  split  rails,  cut  firewood, 
and  hauled  straw  off  any  part  of  the  land 
not  included  In  the  dower.  If  the  witness 
was  bom  2  years  before  the  death  of  his 
father,  and  lived  on  the  land  until  he  was 
21,  he  lived  on  the  land  19  years  after  the 
death  of  his  father,  which,  added  to  the  pos- 
session of  his  fatljer  from  1840  to  1858,  or 
18  years,  would  furnish  evidence  of-  posses- 
sion In  the  heirs  and  their  father  of  87  years. 

[6]  It  therefore  appears  that  there  is  evi- 
dence of  21  years'  adverse  possssslon  of  the 
land  outside  of  the  dower  as  well  as  of  that 
Included  therein,  without  passing  on  the  ef- 
fect on  the  other  land  of  the  possession  of 
the  dower  by  the  widow. 

[7]  Nor  is  it  necessary  to  consider  the 
character  of  the  i)ossesslon  by  Williams  aft- 
er his  marriage  with  the  widow  of  Matthew 
Jacobs,  or  of  the  possession  of  the  defend- 
ants, as  these  questions  were  submitted  to 
the  jury  under  a  charge  free  from  objection. 

We  have  considered  all  of  the  exceptions, 
and  find  no  error. 

No  error. 

cm  N.  C.  184) 

NEWBERN  COTTON  OIL  ft  FERTILIZ- 
EB  CO.  v.  LANE  et  al.     (No.  185.) 

(Supreme  Court  of  North  Carolina.    March  21, 
1917.) 

1.  MOBTGAGES   lS='154(l),   176  —  VENDOR  AWD 

Pttbchaseb  ®=228(3)   —  Rkoistration  — 

AcTUAi,  Notice. 
In  the  absence  of  fraud,  actual  notice  of 
■  prior  unregistered  deed  or  mortgage  cannot 
affect  tbe  rights  of  subsequent  purchasers  or 
mortgagees  whose  deed  or  mortgage  has  been 
duly  recorded,  since  no  notice  of  a  prior  mort- 
gage, however  full  and  formal,  will  supply  no- 
tice by  registration, 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i|  344-346.  425;  Vendor  and  Pur- 
chaser, Cent.  Dig.  f  498.] 

2.  Mortgages  <S=!»415(3)  —  Foreclosure  — 
cocntebclaiu. 

In  a  suit  to  foreclose  a  mortgage  in  which 
judgment  was  entered  on  the  notes,  but  foreclo- 
sure was  refused  as  against  defendant,  who  in 
good  faith  purchased  the  mortgaged  premises 
before  registration  of  the  mortgage,  such  defend- 
ant's counterclaim  for  |;oods  sold  plaintiff 
should   be  allowed  as  against  plaintiff's  claim 


of   right    to   charge   the   amqaut   as   an   offset 
against  the  mortgagor's  notes. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  1223,  1224.]  ' 

Appeal  from  Superior  Court,  Craven  Coun- 
ty ;   Lyon,  Judge. 

Action  by  the  Newborn  Cotton  Oil  4 
Fertilizer  Company  against  M.  D.  Lane  tlnd 
others.  From  the  Judgment,  plaintiff  appeals. 
No  error. 

This  is  a  dvll  action,  tried  at  November 
term,  1916.  Tbe  court  sustained  a  motion  to 
nonsuit  plaintiff  on  Its  cause  of  action,  and 
directed  a  verdict  for  the  Fort  Barnwell 
Company  on  Its  counterclaim.  From  tbe 
Judgment  rendered,  tbe  plaintiff  appealed. 

Moore  &  Dunn,  of  Newbem,  for  appellant 
Ward  &  Ward,  for  appellees. 

BROWN,  J.  The  plaintiff  sues  to  foreclose 
a  mortgage  executed  by  defendant  M.  D. 
Lane,  July  12,  1911,  to  secure  $3,500  evidenc- 
ed by  seven  notes  of  $500  each,  indorsed  by 
J.  W,  Lane,  three  of  which  remain  due  and 
unpaid.  The  mortgage  was  recorded  April 
24,  1915.  Some  time  prior  to  the  registra- 
tion of  the  mortgage,  the  lands  secured  there- 
in were  conveyed  to  the  defendant  tbe  Fort 
Barnwell  Company  for  the  recited  consid- 
eration of  $5,000.  At  that  date  the  proper- 
ty conveyed  was  subject  to  several  outstand- 
ing incumbrances.  The  deed  was  recorded 
May  8,  1913.  It  appears  in  tbe  evidence 
that  at' the  time  of  the  organization  of  the 
Fort  Barnwell  Company,  the  defendant  M. 
D.  Lane  was  the  owner  of  the  stock  in  said 
corporation^  and  sold  to  defendant  Farrlor 
one-half  of  tlie  capital  stock  for  cash  under 
an  agreement  that  the  money  was  to  be  ap- 
plied to  the  payment  of  prior  Incombrances 
on  the  property,  whlcb  was  done.  Farrlor 
purchased  the  remainder  of  the  stock  in  No- 
vember, 1914.  M.  D.  Lane  testified  substan- 
tially that  no  stock  was  Issued  when  com- 
pany was  first  organized  for  purpose  of  sell- 
ing stock ;  that  the  property  consisted  of 
several  farms,  live  stock,  equipment,  etc., 
belonging  to  blm.  Stock  Issued  about  June 
1,  1913,  he  and  Farrlor  being  officers ;  that 
be  knew  ptaintltTs  mortgage  existed  part- 
ly unpaid;  that  he  was  secretary  treasurer 
up  to  Deoember  1,  1914,  afterwards  general 
manager,  employed  by  Farrlor.  Witness 
owned  some  stock  up  to  December,  1914; 
that  be  did  not  tell  Farrlor  about  plalntifTs 
mortgage ;  could  not  say  Farrlor  knew  of  Its 
existence ;  had  no  ground  to  think  so  ;^  never 
mentioned.  Farrlor  had  no  interest  there 
except  In  the  corporation;  that  he  never 
told  Ives,  president  of  plaintiff;  Farrlor 
knew  about  tbe  mortgage;  that  be  agreed 
to  sell  Farrlor  half  of  the  stock  among  oth- 
er things,  and  agreed  to  convey  to  the  cor- 
poration the  particular  property  in  plain- 
tiff's mortgage  as  a  part  of  the  transaction; 
that  he  told  Farrlor  the  land  to  be  convey- 
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ed,  and  this  was. part  of  It,  and  part  of  the 

basis  of  the  yalue  of  the  stock. 
[1],  The  plaintiff  asked  witness  Lane: 
"Did  not  you  tell  Ives  on  two  occasions  that 

Farrior  knew   all   about  that  mortgage   when 

he  took  over  the  property?" 

This  question  was  properly  excluded.  It 
is  well  settled  that  in  the  absence  of  frand 
actoal  notice  of  a  prior  unregistered  deed  or 
mortgage  executed  since  December  1,  1885, 
cannot  affect  the  rights  of  subsequent  pur- 
chasers whose  deed  or  mortgage  has  been 
duly  recorded.  No  notice  of  a  p'rlor  mort- 
gage, however  fall  and  formal,  will  supply  no- 
tice by  registration.  Wood  v.  Lewey,  153 
N.  O.  401,  69  S.  B.  268;  Harris  v.  Lumber 
Co.,  147  N.  O.  631,  61  S.  B.  604. 

The  court  rendered  judgment  for  want  of 
an  answer  against  M.  D.  Lane  and  3.  W. 
Lane,  and  refused  to  enter  a  decree  of  fore- 
closure against  the  other  defendants.  In 
this  there  was  no  error.  The  stock  Issued 
by  the  Fort  Barnwell  Company  was  sold  for 
value,  and  the  proceeds  applied  to  prior  in- 
cumbrances on  the  lands. 

There  is  no  evidence  of  fraud,  and  upon  all 
the  evidence  the  court  properly  held  that 
said  corporation,  as  well  as  Farrior,  were 
bona  flde  purchasers  for  value  prior  to  reg- 
istration of  plaintiff's  mortgage. 

[2]  The  defendant's  counterclaim  Is  based 
on  goods  and  merchandise  sold  by  it  to  plain- 
tiff, and  for  which'  there  is  an  admitted  bal- 
ance due  of  $274.77.  The  plaintiff  claimed 
the  right  to  apply  this  to  the  Lane  notes. 
The  manager  and  president  of  plaintiff  tes- 
tified that  the  money  was  due  unless  it  could 
be  charged  up  as  an  offset  against  the  Lane 
notes.  His  honor  properly  held  it  was  not 
a  set-off,  and  directed  a  verdict  on  the  coun- 
terclaim for  defendant 

No  error. 


(173  N.  C.  265) 
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(No.  288.) 


(Supreme  Court  of  North  Carolina.     April  4, 
1917.) 

1.  Banks  and  Banking  ®=s>227(3)— LiASiLrrr 
OF  Bank  —  Evidence  —  Representation  by 

OrFICEB. 

In  an  action  by  the  receiver  of  a  bank  against 
the  indorser  of  a  note,  evidence  held  sufficient 
to  warrant  the  jury  in  finding  that  the,  cashier  of 
the  bank,  acting  in  its  behalf,  agreed  to  register 
a  mortgage  given  by  the  maker  to  the  indorser, 
and  that  the  mortgage  nas  deposited  with  the 
cashier  for  the  bank,  so  that  the  receiver  could 
not  recover  from  the  indorser  after  the  security 
of  the  mortgage  had  been  lost  by  the  bank's  fail- 
ure to  record  it  until  after  subsequent  mortgages 
were  recorded. 

2.  Affeax  and  Ebrob  fi=>1059  —  Habuless 

ERBOB— E)XCHJSION     OF     EVIDENCE— lUMATE- 

BiAL  Evidence. 
The  exclusion  of  evidence  as  to  a  custom  of 
a  bank  to  collect  registration  fees  and  to  note 
the  collection  on  the  papers,  as  corroboration  of 
the  testimony  of  the  cashier  that  he  did  not  agree 
to  register  a  mortgage,  is  not  prejudicial,  where 
it  was  conceded  that  it  would  have  had  no  ap- 
preciable effect  on  the  verdict,  and  the  bank  had 


the  benefit  in  the  charge  of  the  circumstance 
that  no  fees  were  paid  as  tending  to  corroborate 
the  evidence  of  the  cashier,  and  there  was  no  proof 
as  to  whether  a  notation  was  made  on  the  paper 
or  not. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  420&] 

Appeal  from  Superior  Court,  Cumberland 
County;   Connor,  Judge. 

Action  by  S.  D.  Scudder  as  receiver  of  the 
Fourth  National  Bank  of  Fayettevllle, 
against  John  L.  Smith,  In  which  Charles  El- 
liott as  successor  of  the  receiver  was  substi- 
tuted as  party  plaintiff.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

This  la  an  action  commenced  before  the 
recorder's  court  of  Cumberland  county,  in 
the  name  of  S.  D.  Scudder,  receiver  of  the 
Fourth  National  Bank,  of  Fayettevllle,  N. 
C,  against  John  L.  Smith.  Judgment  was 
rendered,  in  the  recorder's  court  in  favor  of 
the  defendant,  and  the  plaintiff  appealed  to 
the  superior  court  S.  D.  Scudder  having  re- 
signed as  receiver  and  Charles  Elliott  having 
been  duly  appointed  his  successor,  he  was 
substituted  in,  the  superior  court  as  party 
plaintiff,  and  the  action  was  tried  at  the  Feb- 
ruary term,  1917,  of  Cumberland  superior 
court  The  defendant  admitted  the  execution 
of  the  note  sued  on,  amounting  to  ^00,  ui>on 
which  there  was  a  credit  of  $25,  the  note 
being  dated  January  7,  1913,  payable  to  the 
Fourth  National  Bank,  and  signed  O.  Wad- 
kins,  which  note  was  Indorsed  by  defendant 
Smith.  It  appeared  from  the  evidence  that 
Wadkins  applied  to  the  bank  through  A.  W. 
Peace,  cashier  and  vice  president  of  the  bank, 
for  a  loan  of  $300,  some  time  prior  to  Jan- 
uary 7,  1913,  offering  as  security  certain  real 
estate.  Peace  refused  to  loan  the  money  on 
this  security,  and  later  Wadkins  came  into 
the  bank  with  Smith,  on  the  7th  day  of  Jan- 
uary, 1913,  and  the  bank,  through  Peace,  as 
cashier  and  active  vice  president  loaned  the 
money  on  a  note  payable  to  the  bank,  Indors- 
ed by  Smith.  At  the  time  this  transaction 
was  had  with  the  bank.  Smith  delivered  to 
the  bank  a  note  of  $300,  payable  to  Smith, 
and  a  mortgage  securing  same,  dated  Jan- 
uary 7, 1913,  the  mortgage  being  also  made  to 
Smith.  Smith  testified  that  he  took  this 
mortgage  as  security  for  bis  indorsement  as 
he  wanted  some  protection;  that  the  mort- 
gage was  at  that  time  a  first  mortgage  on  the 
property,  worth  at  least  $2,000;  that  he  de- 
livered same  to  Peace  and  asked  him  to  have 
it  recorded,  and  that  he  (Peace)  said  he 
would.  The  note  and  mortgage  remained  in 
the  possession  of  the  bank  from  January  7, 
1913,  up  to  the  time  of  the  receivership  in 
February,  1916.  It  was  not  registered  by 
the  bank  until  September  14,  1914,  prior  to 
which  time  two  other  mortgages  were  regis- 
tered on  the  same  land,  and  the  mortgage  to 
one  W.  F.  Smith  &  CX>.  was  registered  io 
May,  1913,  and  the  property  foreclosed  there- 
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under  and  sold  to  one  Breece,  at  the  price 
of  $1,000.  A.  W.  Peace  testified  that  he  had 
no  niMlerstanding  or  agreement  of  any  kind 
with  Smith  abont  recording  the  paper,  that 
no  registration  fees  were  paid  to  him  to  have 
the  same  recorded,  and  that  he  simply  held 
the  note  and  mortgage  payable  to  Smith  at 
Smith's  request.  His  honor  held  that  If  the 
Jury  should  find  that  iPeace,  acting  as  an  of- 
ficer of  the  bank,  agreed  to  have  the  mortgage 
recorded,  and,  relying  on  this  promise.  Smith 
delivered  the  unregistered  mortgage  to  him, 
and  took  no  further  steps  toward  having  It 
recorded,  on  account  of  Peace's  promise,  then 
it  vras  the  duty  of  the  bank  to  have  it  proper- 
ly recorded  within  a  reasonable  time,  and  If 
it  failed  so  to  do,  they  should  answer  the 
issue  in  favor  of  the  defendant.  Plaintiff  ex- 
cepted. There  was  a  verdict  and  Judgment 
tor  the  defendant,  and  the  plaintiff  appealed. 

Rose  &  Rose,  of  FayettevUle,  for  appellant. 
Sinclair,  Dye  &  Ray,  of  FayettevUle,  for  ap- 
pellee. 

ALLEN,  J.  [1]  It  is  not  denied  that  the 
▼alne  of  the  mortgage  deposited  by  the-  de- 
fendant Smith  with  the  cashier  of  the  bank 
was  destroyed  as  a  security  and  Indemnity, 
on  account  of  the  failure  to  register  it  until 
after  two  other  mortgages,  subsequent  in 
date,  were  registered,  but  the  plaintiff  con- 
tends that  there  is  no  evidence  of  an  agree- 
ment to  register;  that  if  there  is  such  evi- 
dence it  was  an  agreement  made  by  the  cash- 
ier personally,  which  would  not  be  binding 
on  the  bank,  and  ttiat  the  mortgage  was  not 
deposited  ,as  collateral  with  the  bank,  and 
was  merely  left  with  the  cashier  to  hold  for 
Smith.  We  cannot  determine  the  tact,  and 
tbe  only  legal  question  presented  by  these 
contentions  is  whether  there  Is  evidence  to 
support  findings  in  favor  of  tbe  defendant 
that  there  was  an  agreement  to  register  the 
mortgage,  that  the  agreement  was  made  for 
the  bank,  and  that  the  mortgage  was  de- 
posited with  the  cashier  for  tbe  bank.  On 
the  first  point  aa  to  the  agreement,  the  de- 
fendant testified: 

"I  turned  both  note  and  mortgage  over  to  Mr. 
Peace,  and  told  him  to  have  the  mortgage  re- 
corded. He  said  be  would.  Mr.  Peace  was 
then  cashier  of  the  bank." 

On  the  other  questions  all  the  evidence  for 
the  plaintiff  and  the  defendant  shows  that 
ttie  caidiier  was  acting  for  the  bank  at  tbe 
time  the  agreouent  was  made,  if  made  at  all, 
and  that  the  parties  understood  that  the 
mortgage  was  deposited  with  the  bank. 

"Mr.  Peace:  Witness  for  the  plaintiff,  testified 
that  he  was  cashier  and  active  vice  president  of 
tbe  Fourth  National  Bank,  of  Fayetteville,  N. 
C,  in  January,  1913,  and  that  be  bandied  the 
transaction  with  Mr.  Smith  and  Mr.  Wadkins. 
He  never  saw  the  land  described  in  the  mort- 
gage. Wadkins  wanted  to  borrow  $300,  offering 
as  security  a  mortgage  on  real  estate.  He  de- 
clined this,  and  Wadkins  later  came  in  with  Jno, 
L.  Smith,  and  the  witness  filled  out  tbe  note 
payable  to  tbe  bank;    Wadkina  signed  it,  and 


Smith  indorsed  it.  I  accepted  the  note  for  the 
bank,  and  Smith  and  Wadkins  had  mortgage  ex- 
ecuted b^  Wadkins  and  wife  to  Smith  witli  them 
at  the  tune,  and  these  papers  were  attached  to 
the  note  given  the  bank.  I  made  no  agreement 
with  Smith  to  have  the  mortgage  registered,  and' 
no  registration  fees  were  paid  for  this  purpose. 
I  had  the  mortgage  registered  and  the  bank 
paid  the  fees.  Wadltins  had  left  this  community, 
and  I  was  informed  that  his  affairs  were  in  bad 
shape.  My  recollection  is  that  Mr.  Smith  was 
also  in  trouble  at  that  time,  and,  not  knowing 
the  outcome  of  those  troubles,  I  got  out  the 
mortgage  and  had  same  recorded.  From  the  7th 
day  of  January,  1913,  up  to  the  appointment  of 
the  receiver,  tbe  bank  had  possession  of  the  note 
and  mortgage.  The  writing  in  the  face  of  the 
note  payable  to  the  bank  is  in  my  handwriting." 

If  "he  bandied  the  transaction  with  Mr. 
Smith  and  Mr.  Wadkins";  if  the  note  and 
mortgage  executed  by  Wadkins  to  Smith 
were  attached  to  the  note  payable  to  the 
bank;  if  all  the  papers  were  handed  to  tbe 
cashier,  and  were  thereafterto  the  possession 
of  the  bank,  and  tbe  bank  paid  the  fees  for 
registration,  as  the  cashier  testified — there 
is  evidence  that  the  agreement  to  register  was 
made  for  the  bank,  and  that  the  papers  were 
deposited  with  the  bank.  The  consideration 
for  the  promise  was  the  additional  security 
for  the  loan.  His  honor  submitted  the  ques- 
tion to  the  Jury  in  a  charge  free  from  objec- 
tion, telling  them,  among  other  things: 

"Upon  tbe  admitted  facts  in  this  case,  the 
court  charges  you  that  if  you  find  from  the  evi- 
dence, and  by  its  greater  weight,  that  at  the  time 
Smith  indorsed  the  note  upon  which  this  action 
is  brought,  he  called  Mr.  Peace's  attention  to  the 
fact  that  the  mortgage  waa  not  recorded,  and  re- 
quested him  to  have  same  recorded ;  that  Peace 
was  acting  in  the  matter  as  an  officer  of  the 
bank;  that  Peace  thereupon  agreed  to  have  the 
mortgage  recorded;  and  that,  relying  upon  this 
promise  by  Peace,  the  defendant  delivered  the 
mortgage,  unrecorded,  to  the  bank,  and  took  no 
further  steps  toward  having  the  same  recorded 
on  account  of  Peace's  promise  to  have  this  done 
—then  it  was  the  duty  of  the  bank  to  have  the 
mortgage  recorded  within  a  reasonable  time 
thereafter,  and,  it  being  admitted  that  the  bank 
did  not  have  the  mortgage  recorded  until  Sep- 
tember, 1914,  there  was  a  failure  of  the  bank  to 
perform  its  duty  in  this  regard,  and  you  will  an- 
swer the  first  issue,  'Yes.' '' 

[2]  There  Is  also  an  exception  by  the  plain- 
tiff to  the  exclusion  of  evidence  that  it  was 
the  custom  of  the  bank  to  collect  registration 
fees  and  to  note  the  collection  on  the  papers. 
We  recognize  the  principle  that  onder  certain 
conditions  evidence  of  custom  is  competent  in 
corroboration  of  a  witness,  but  in  this  case,  as 
counsel  tor  the  plaintiff  practically  conceded, 
it  would  have  no  appreciable  effect  on  the 
verdict,  and  tbe  plaintiff  had  tbe  benefit  in 
tbe  charge  of  the  circumstance  that  no  fees 
were  paid  as  tending  to  corroborate  the  evi- 
dence of  tbe  cashier  that  no  agreement  was 
made,  and  there  was  no  proof  as  to  whether 
a  notation  was  made  on  tbe  paper  or  not. 

The  case  has  been  tried  under  proper  in- 
structions; and,  in  our  opinion,  there  la 
evidence  to  support  tbe  verdict,  and  no  re- 
versible error. 

No  error. 
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In  re  CROSS'  WILL.    (No.  256.) 

(Sapreme  Court  of  North  Carolina.     April  4, 

1917.) 
•1.  Wells  €=»298— Contest— Evidence. 

On  the  isBue  of  devisavit  vel  non,  where  the 
paper  writing  offered  as  the  last  will  and  testa- 
ment was  proven  with  all  the  formalities  re- 
quired by  law,  it  was  admissible  in  evidence. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  673.] 
2.  Wills  €=5»155(1)— Undtjb  Iwtluenct. 

The  undue  influence  essential  to  the  invalid- 
ity of  a  will  must  be  of  a  fraudulent  character. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Mb.  S!  373,.  379.) 

Appeal  from  Superior  Court,  Wake  County ; 
Bond,  Judge. 

Caveat  by  W.  P.  Cross  against  the  Bank 
of  Holly  Springs,  executor,  proponent  of  the 
will  of  A.  J.  D.  Cross,  deceased.  Judgment 
for  proponent  op  the  Issue  of  devasavit  vel 
uon,  and  the  caveator  appeals.   No  error. 

Issue  of  devisavit  vel  non  tried  npon  the 
following  Issues: 

"(1)  Was  the  paper  writing  proponnded,  sign- 
ed, witnessed,  and  executed  according  to  for- 
mnlitics  required  by  law  to  make  a  valid  last 
will  and  testament?    Answer:    Yes. 

"(2)  Did  the  said  A.  J.  D.  Cross,  at  time  said 
paper  writing  was  executed,  have  sufficient 
mental  capacity  to  make  a  valid  last  will  and 
testament?     Answer:    Yes. 

"(3)  Was  the  execution  of  said  paper  writing 
procured  by  undue  influence  over  said  deceased, 
as  alleged?     Answer:    No. 

"(4)  Is  the  paper  writing  propounded  the 
last  will  and  testament  of  A.  J.  D.  Cross,  de- 
ceased?    Answer:    Yes." 

The  court  answered  the  fourth  issue  as 
legal  inference  from  answers  to  1,  2,  and  3. 
From  the  Judgment  rendered,  the  caveator, 
W.  F.  Cross,  appealed.  , 

H.  E.  Norris,  Armlstead  Joucs  &  Son,  and 
Douglass  &  Douglass,  all  of  Raleigh,  for  appel- 
lant Percy  J.  Olive,  of  Apex,  and  J.  C.  Little 
and  R.  N.  Slmms,  both  of  Raleigh,  tor  ap- 
I>cliees. 

PER  CURIAM.  [1]  The  paper  writing  of- 
fered as  the  last  will  and  testament  of  the 
testator,  A.  J.  D.  Cross,  was  proven  with  all 
the  formalities  required  by  law,  and  the  court 
very  properly  permitted  it  to  be  offered  in 
evidence  and  read  to  the  Jury. 

The  only  assignments  of  error  relate  to  the 
second  and  third  issues.  There  are  6S  assign- 
ments of  error,  44  of  them  relating  to  the 
evidence.  Nearly  all  of'  them  are  briefly 
noticed  in  the  brief  of  the  learned  counsel 
for  the  caveator.  We  have  concluded  that 
it  is  unnecessary  to  discuss  them  seriatim, 
and  it  would  answer  no  good  purpose.  Suffice 
it  to  say  that  a  careful  examination  dis- 
closes no  substantial  or  reversible  error. 

[2]  The  one  prayer  for  instruction  relates 
to  the  third  issue  and  was  properly  refused. 
The  undue  influence  essential  to  invalidate 
this  will  must  be  of  a  fraudulent  character, 
and  we  find  no  evidence  sufficient  to  support 


that  contention.  His  honor  mi^t  well  have 
so'  charged  the  Jury.  It  is  therefore  unneces- 
sary to  consider  the  charge  upon  that  is- 
sue. The  exceptions  to  the  charge  upon  the 
second  issue  relating  to  mental  capacity  are 
without  merit  The  learned  Judge  clearly 
followed  the  well-settled  decisions  of  tliis 
court  in  presenting  that  issue  to  the  Jury, 
No  error. 

(173  N.  c.  zn) 
SNEEDEN  V.  DARBT.    (Na  30%) 

(Supreme  Court  of  North  Carolina.     April  4, 
1017.) 

1.  CouKTs  ®=»185— Appeal  from  Recobdeb's 

COTTET— TllM    fob   TaKINO — EFFECT    OF   DE- 
LAY. 

Under  Pub.  Laws  1909.  c.  398,  as  amended 
by  Pub.  Loc.  Laws,  1911,  c.  217,  requiring  ap- 
peals from  recorder's  to  superior  court  to  be 
talcen  as  appeals  from  Justices  of  the  peace,  and 
Ilevlsal  1905,  S  608,  requiring  the  last-named 
appeals  to  be  doclceted  at  the  ensuing  term  of 
court,  a  failure  to  docket  an  appeal  from  tlie 
recorder's  court  at  the  ensuing  term  necessitates 
a  dismissal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  603.] 

2.  CoDBTS  «=>1S5— Apfkal  from  Recobdeb's 
Co0BT  —  DisiussAL  —  Judgment  os  Stat 
Bond. 

Under  Revisal  1905,  i  607,  authorizing  jndg- 
ment  against  appellant  and  his  sureties  upon 
failure  to  take  an  appeal,  judgment  may  be  en- 
tered upon  the  stay  bond  when  dismissing  the 
appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  603.1 

Appeal  from  Superior  Court,  New  Han- 
over Coimty ;   Connor,  Judge. 

Action  by  James  W.  Sneeden  against  James 
J.  Darby.  From  a  Judgment  dismissing  de- 
fendant's appeal,  affirming  the  Judgment  of 
the  recorder's  court  and  against  the  surety 
on  the  stay  bond,  the  defendant  appeals.  Af- 
firmed. 

This  Is  a  dvU  action  begun  on  the  25th  of 
May,  1916,  by  summons  issued  from  the  re- 
corder's court  of  New  Hanover  county,  at 
the  Instance  of  the  plalntlfr,  to  recover  money 
alleged  to  be  doe  him  by  the  defendant  for 
labor  performed.  Judgment  was  duly  ren- 
dered on  July  8,  1916,  In  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  sum  of 
$192.12,  from  which  the  defendant  gave  no- 
tice of  appeal  to  the  superior  court  The 
next  term  of  the  superior  court  of  New  Han- 
over county  after  the  rendition  of  said  Judg- 
ment was  held  on  the  11th  day  of  September, 
1910,  which  was  "for  the  trial  of  criminal 
cases  only,"  and  at  the  succeeding  term  of  the 
superior  court  of  said  county,  which  was  for 
the  trial  of  civil  cases  only,  defendant  hav- 
ing failed  up  to  that  time  to  have  said  appeal 
docketed  on  his  own  behalf,  on  the  27th  day 
of  October,  1916,  which  was  the  fifth  day  of 
said  term,  plaintiff  caused  said  appeal  to  be 
docketed,  and  paid  the  fees  therefor,  for  the 
purpose  of  moving  for  the  dismissal  of  the 
same,   under  section  607  of  the  Revisal  of 
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1905.  ntereupon  Judgment  was  rendered  In 
the  superior  coiirt  dismissing  the  appeal  and 
a£Brmlng  the  judgment  of  the  recorder,  and 
also  against  the  surety  upon  the  stay  bond. 

The  defendant  excepted  and  appealed  upon 
the  gromid  that  the  docketing  of  the  judg- 
ment in  the  superior  court  was  a  docketing 
for  the  purpose  of  the  appeal,  and  that  no 
further  action  was  required  to  perfect  the 
appeal,  and  also  upon  the  ground  that  the 
court  could  not  dismiss  the  appeal  and  at  the 
same  time  enter  judgment  upon  the  stay 
bond. 

J.  O.  Oarr,  of  Wilmington,  for  appellant 
J.  C.  King  and  L.  Clayton  Grant,  both  of 
Wilmington,  fbr  appellee. 

ALLBN,  J.  [11  The  act  establishing  the 
recorder's  court  in  Wilmington  (chapter  398, 
Public  Laws  1909,  as  amended  by  chapter 
217,  Pobllc  Local  Laws  1911)  provides  that 
"any  person  desiring  to  appeal  to  the  superior 
court,  in  a  criminal  or  civil  case,  from  a  judg- 
ment of  the  recorder's  court,  shall  be  allowed 
to  do  so  in  the  same  manner  as  is  now  pro- 
Tided  for  appeals  from  the  courts  of  jus- 
tices of  the  peace,"  and  section  608  of  the 
Revlsal  requires  an  appeal  from  a  justice  to 
tbe  superior  court  to  be  docketed  "at- the  en- 
suing term  of  said  coqrt" 

It  has  been  frequently  held  that  a  failure 
to  comply-  with  this  provision  of  the  statute 
and  to  docket  the  appeal  at  the  ensuing  term 
entitles  the  party  recovering  judgment  to 
dismiss  the  appeal.  The  latest  case  on  fbis 
question  is  Helsabeck  v.  Grubbs,  171  N.  C. 
337,  88  S.  E.  473. 

It  follows,  therefore,  that  there  Is  no  error 
in  dismissing  the  appeal, .as  the  defendant 
has  never  docketed  his  appeal  in  the  superior 
court. 

The  provision  of  the  statute  relied  on  by 
the  defendant  saying  that  "all  judgments  for 
the  plaintlfF  rendered  by  the  recorder  shall 
be  duly  docketed  in  the  office  of  the  clerk  of 
the  superior  court,  and  execution  shall  be 
^ued  thereon  as  Is  now  provided  by  law  for 
executions,"  does  not  refer  to  proceedings 
connected  with  the  appeal,  but  to  the  docket- 
ing of  the  judgment  for  the  purposes  of  lien 
and  execution. 

[2]  The  judgment  against  the  sureties  on 
Che  stay  bond  Is  also  authorized  under  sec- 
tion 607  of  the  Revlsal,  which  provides: 

"That  if  the  appellant  shall  fail  to  have  his 
appeal  docketed  as  required  by  law,  the  appel- 
lee may,  at  the  term  of  said  court  next  succeed- 
ing the  term  to  which  the  appeal  is  taken,  have 
the  case  placed  upon  the  docket,  and  upon  mo- 
tion the  judgment  of  the  justice  shall  be  aflSrm- 
ed  and  judgment  rendered  against  the  appellant 
accordingly,  and  for  the  costs  of  appeal  and 
against  bis  sureties  upon  the  undertaking,  if 
there  be  any,  according  to  the  conditions  there- 
of." 

It  is  probable  that  the  defendant  was  not 
oMre  diligent  because  he  did  not  h(H>e  to  re- 
duce the  amount  recovered  before  the  record- . 


er,  as  It  is  stated  in  the  judgment  in  that 
court  that  the  plaintiff  submitted  to  the  de- 
fendant an  account  showing  $235.63  due  him, 
and  that  this  was  not  denied  by  the  defend- 
ant, and  that  the  claim  of  the  defendant 
against  the  plaintiff  for  $43.51  was  allowed, 
leaving  a  balance  of  $192.12,  for  which  judg- 
ment was  rendered. 
Affirmed. 

ara  N.  C.  2(B) 

BOWDEN  et  al.  v.  LYNCH  et  aL    (No.  170.) 

(Supreme  Court  of  North  Carolina.    March  28, 
1917.) 

1.  WlLM  «S»471  —  CONSTBTJOTION  —  OeNKBAL 

Intent. 
The  general  intent  of  the  will  should  prevail 
even   against  minor   considerations   in   conflict 
with  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  989.] 

2.  Wills  iS=>626  —  Construction  —  Estates 
Cekatki>— Tenancy  in  Coh^on. 

A  will  devising  property  to  the  widow  dur- 
ing her  life,  empowering  her  to  give  to  each 
child  its  respective  legacy,  giving  to  one  child 
after  his  mother's  death  one-half  of  the  property, 
and  to  two  grandchildren  certain  personalty, 
to  revert  should  they  die  without  issue,  and  to 
another  child  a  fourth  of  the  remainder  of  the 
land,  but  to  revert  if  she  should  die  without  is- 
sue, and  to  three  other  children  the  balance  of 
the  land,  all  the  provisions  being  subject  to  the 
condition  that  it  any  child  died  without  heirs 
lawfully  begotten  of  his  body  surviving  him  the 
legacies  shall  revert  to  the  survivors  of  the  chil- 
dren and  their  heirs,  grants  to  the  children  and 
grandchildren  in  succession,  and  not  as  tenants 
in  common. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1301.] 

3.  Wills  ©=>498  —  Constbuction  —  Estates 
Created  —  "Issue"  —  "Lawful  Bkootten 
Heirs  of  Their  Body." 

In  such  will,  the  words  "issue"  and  "law- 
ful begotten  heirs  of  their  body,"  being  used  in- 
discriminately as  descriptive  of  children,  should 
be  accorded  such  meaning  in  construing  the  will. 

[Ed.  Note.— For  other  coses,  see  Wills,  Cent. 
Dig.  §§  1087-1089. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue.] 

4.  Wills  <S=3545(2) — Construction— Estates 
Created — SuRVivoBsnip. 

The  time  of  dyinp  without  children  which 
will  give  rise  to  survivorship  must  be  referred 
to  the  death  of  the  devisee,  and  not  to  the  death 
of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1172.] 

5.  Wills    «=>463— Construction— Prebuicp- 

TIONS. 

It  is  presumed  that  every  part  of  a  will. ex- 
presses an  intelligible  intent,  and  is  to  be  con- 
sidered, and  no  words  should  be  rejected  if  any 
meaning  can  possibly  be  given  them. 

[Ed.  Note. — For  other  cases,  see  Wills,  Gent 
Dig.  §  982.] 

6.  Wills  ©=>551—Constbuction— Devisees- 
Shares. 

A  will  devised  property  to  the  widow  during 
her  life^  empowered  her  to  give  to  each  child  its 
respective  legacy,  giving  to  one  child  after  his 
mother's  death  one-half  of  the  property,  and 
to  two  grandchildren  certain  personalty,  to  re- 
vert should  they  die  without  issue,  and  to  anoth- 
er child  a  fourth  of  the  remainder  of  the  land, 
but  to  revert  if  she  should  die  without  issue,  and 
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to  three  other  children  the  balance  of  the  land, 
and  ijrovided  that  "if  any  of  my  children  before 
mentioned  shall  die  without  heirs  lawfully  be- 
gotten of  their  body  them  surriylng  •  »  * 
the  legacies  herein  given  shall  revert  back  to 
the  survivor  or  survivors  of  my  children  and 
the  lawful  begotten  heirs  of  them  surviving." 
Held,  that  on  the  death  of  a  devisee  without 
children  the  children  of  a  deceased  devisee  were 
entitled  to  the  share  that  would  have  gone  to 
such  devisee  had  she  survived. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  1186-1190.] 

7.  Wills    <S=3551 — Constbuction— Devisees. 

But  under  such  will  the  children  of  a  child 
not  mentioned  who  died  before  the  testator  are 
excluded. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  SS  1186-1190.] 

8.  Deeds    <S=all6  —  Validitt  —  QuiTOi.Ani 
Deep — Fdtiiee  Interest. 

Under  a  will  which  granted  lands  to  the 
widow  during  her  life,  and  then  to  children  in 
succession,  providing  for  reverter  to  the  other 
children  should  any  child  die  without  issue,  a 
deed  of  certain  children  in  quitclaim  form  con- 
veying "all  right,  title,  and  interest,  estate,  claim 
and  demand,  both  in  law  and  equity  as  well  in 
possession  as  in  expectancy,"  granted  all  the  es- 
tate of  the  children  joining  in  it. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  330.] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty;   Whedbee,  Judge. 

Suit  by  R.  N.  Bowden  and  wife  and  others 
against  E.  U  Lynch  and  wife  and  others. 
F^om  the  decree  rendered,  plaintiffs  and  de- 
fendants appeal.    Affirmed. 

This  Is  an  action  to  recover  land,  both  par- 
ties claiming  under  Gray  R.  Prldgen,  who 
died  In  1866,  leaving  a  will,  -the  material 
parts  of  which  are  as  follows : 

Item  First  I  give  and  devise  to  my  beloved 
wife,  Mary  T.  Pridgen,  during  her  natural  life, 
all  my  land,  money,  stock  of  every  kind,  house- 
hold and  kitchen  furniture,  and  in  the  meantime 
she,  the  said  Mary  T.  Pridgen,  can  give  ofif  to 
each  child  their  respective  legacies  hereinafter 
named. 

Item  Second.  I  give  to  my  eon  H.  R.  Pridgen 
after  the  death  of  his  mother,  Marv  T.  Pridgen, 
one-half  of  my  land,  one  horse,  bridle  and  saddle, 
one  cow  and  calf,  one  sow  and  pigs,  two  ploughs 
and  gear,  one  horse  car,  one  bed  and  its  nec- 
essary furniture  to  him  and  the  lawful  begotten 
heirs  of  his  body  forever. 

Item  Third.  I  give  to  Egbad  Rouse  and  Ed- 
ward Rouse  each  one  bed  and  its  necessary  fur- 
niture to  them  and  the  lawful  begotten  heirs 
of  their  body  them  surviving,  but  if  they  leave 
no  issue  then  to  revert  back  to  my  children  Hen- 
ry R.,  Elizabeth  J.,  Nancy,  Sarah  E.,  and  M. 
B.  HiU. 

Item  Fourth.  I  give  to  my  daughter  Mary  B. 
Hill,  wife  of  D.  Hill,  one-fourth  part  of  the  re- 
mainder of  my  tract  of  land  and  if  she  die  with- 
out issue  lawfully  begotten  of  her  body  then  to 
revert  back  to  my  other  four  children  Henry 
R.,  Elizabeth  J.,  Nancy,  and  Sarah  E. 

Item  Fifth.  I  give  to  my  daughters  Nancy, 
Elizabeth  J.,  and  Sarah  E.  Pridgen  the  balance 
of  my  land  to  share  and  share  alike,  also  one 
bed  and  its  necessary  furniture  each,  to  them 
and  the  lawful  begotten  heirs  of  their  body  for- 
ever. 

My  will  is  that  if  any  of  my  children  before 
mentioned  shall  die  without  heirs  lawfully  be- 
gotten of  their  body  them  surviving,  then  and  in 
that  case  the  legacies  herein  given  shall  revert 
back  to  the  survivor  or  survivors  of  my  chil- 


dren and  the  lawful  begotten  hdrs  of  their  body 
them  surviving  forever.  ^ 

The  said  Gray  R.  Pridgen  died,  leaving  him 
surviving  five  children,  viz.:  Henry  R,  Prid- 
gen, Mary  B.  mil,  formerly  Mary  B.  Pridgen. 
Elizabeth  J.,  Sarah  B.  Prldgen,  and  Nancy 
Pridgen,  the  testator  having  only  one  other 
child,  Winnie  Rouse,  who  died  in  the  year 
1S63,  or  three  years  before  the  death  of  tes- 
tator. Her  name  does  not  appear  in  the  will 
as  devisee  or  legatee,  though  her  children  are 
bequeathed  certain  personal  properties  by 
item  3  of  the  will. 

In  the  year  1873,  the  lands  of  which  Gray 
R.  Prldgen  died  seised  and  possessed,  and 
which  are  situate  in  said  Greene  county,  and 
which  were  devised  in  his  said  will,  were 
duly  partitioned  and  allotted  in  severalty  to 
the  said  five  children  of  the  said  Gray  R 
Prldgen  to  whom  said  lands  were  devised,  lot 
No.  3  in  fiald  division  having  been  allotted  to 
said  Nancy  Pridgen,  said  lot  being  the  land 
in  controversy.  On  January  4,  1877,  Nancy 
Pridgen  executed  a  deed  upon  a  valuable  con- 
sideration, by  which  she  purported  to  convey 
said  lot  of  land  to  Patrick  Lynch,  under 
whom  the  defendants  claim,  and  on  the  same 
day  all  of  the  plaintiffs  in  this  action,  except 
the  children  of  Mary  B.  Hill  and  Winnie 
liouse  executed  to  said  Lyndi  a  deed  in  con- 
sideration of  ?1,  by  which  they — 
"do  bargain,  sell  and  quitclaim  unto  the  said 
Patrick  Lynch,  and  to  bis  heirs  and  assigns  for- 
ever, all  our  and  each  of  and  right,  title  and  in- 
terest, estate,  claim  and  demand,  both  at  law 
and  equity,  and  as  well  in  possession  as  in  ex- 
pectancy of,  in  and  to  all  that  certain  piece  or 
parcel  of  land  situated  in  the  county  of  Greene 
and  state  aforesaid,  known  as  lot  drawn  by 
Nancy  Pridgen  in  a  division  of  the  lands  of 
G.  R.  Pridgen,  deceased,  adjoining  the  lands  of 
Patrick  Lynch  and  others." 

Nancy  Pridgen  died  in  1909,  leaving  no 
children,  but  leaving  surviving  Henry  R. 
Pridgen  and  Sarah  E.  Bowden,  children  of 
Gray  R.  Pridgen,  and  also  the  diildren  of 
Winnie  Bouse,  Mary  B.  HIU,  and  Eliza  Pol- 
lock, all  of  whom  are  the  plaintiffs  in  this  ac- 
tion. Mary  T.  Pridgen,  wife  of  Gray  K.  Prid- 
gen, is  dead. 

The  controversy  arises  upon  the  constme- 
tion  of  the  last  paragraph  of  the  fifth  item  of 
the  win,  and  upon  the  effect  of  the  quitclaim 
deed  to  Patrick  Lynch.  The  plaintiffs  contend 
that  upon  the  death  of  Nancy  Pridgen  her 
share  passed  under  the  fifth  Item  of  the  vrill 
to  the  children  of  Gray  Pridgen  surviving 
her,  and  to  the  children  of  those,  who  had 
died  leaving  children,  and  that  the  deed  to 
Patrick  Lynch,  being  a  quitclaim  deed,  did 
not  convey  this  title. 

The  defendants  claim  Nancy  Pridgen  took 
an  estate  in  fee,  but  if  not  that  only  the  chil- 
dren of  Gray  Pridgen  surviving  Nancy  Prid- 
gen would  take,  and  that  this  interest  pass- 
ed under  the  deed  to  Lynch,  and  that  if  the 
children  of  a  deceased  child  are  Included  In 
the  devise,  that  the  deed  to  Lynch  conveyed 
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the  title  of  all  the  plaintiffs  except  as  to  the 
<^ildren  of  Mary  Hill. 

Hia  honor  held  that  the  children  of  Mary 
HUl  were  entitled  to  one-fonrtb  of  the  land 
under  the  devise,  and  that  the  defendants 
were  entitled  to  three-fourths  thereof  under 
the  deed  to  Lynch,  and  entered  Judgment  ac- 
cordingly, and  the  plaintiffs  and  defendants 
excepted  and  appealed. 

J.  Paul  Frlzzelle  and  Geo.  M.  Lindsay,  both 
of  Snow  HUl,  for  appellants.  M.  T.  Dickin- 
son, of  Goldsboro,  for  appellees. 

ALLEN,  3.  [1,2]  It  Is  apparent  from  an 
inspecUon  of  the  w^ole  will  that  the  para- 
mount and  controlling  purpose  in  the  mind 
of  the  testator  was  to  provide  for  the  five 
children  named  therein  and  their  children, 
and  that  he  intended  for  the  children  and 
grandchildren  to  talie  In  succession,  and  not 
as  tenants  in  common,  and  this  geneml  in- 
tent should  prevail  even  against  minor  consid- 
erations in  conflict  with  it  If  they  appeared 
in  the  will.  Lnsslter  t.  Wood,  63  N.  C.  360 ; 
Balsley  v.  Balsley,  116  N.  O.  477,  21  S.  B. 
954. 

[3]  It  Is  also  clear  that  the  will  was  drawn 
by  one  who  was  not  versed  in  technical  legal 
rules  or  language,  and  that  the  terms  "is- 
sue," and  "lawful  begotten  heirs  of  their 
body,"  are  used  indiscriminately  as  descrip- 
tive of  diildren.  This  is  iUustoated  by  the 
third  item  In  which  personal  property  alone 
Is  disposed  of,  and  this  is  given  to  Egbad  and 
Edward  Uouse  and  the  "lawful  begotten  helra 
of  their  body,"  but  if  they  leave  "no  issue," 
then  "to  revert  back"  to  the  children  of  the 
testator.  Here  we  have  "lawful  begotten 
heirs"  and  "issue"  referring  to  the  same  class, 
and  evidently  meaning  children,  and  this 
construction  has  been  placed  on  similar  lan- 
j^age  in  a  number  of  cases.  Tucker  v.  Moye, 
115  N.  0.  71,  20  S.  E.  186 ;  Francks  v.  Whlta- 
ker,  116  N.  C.  518,  21  S.  E.  175;  Smith  v. 
L.  Go.,  155  N.  C.  3^,  71  S.  B.  445.  In  the 
ia^st  case  cited  items  in  a  will  were  consider- 
ed very  n)uch  like  ttie  fifth  Item  In  the  will 
before  us,  and  the  court  said: 

"Construing  this  will  in  reference  to  these  au- 
thorities and  bearing  in  mind  the  well-recognized 
positions  that  as  to  wills  the  intent  of  the  tes- 
tator as  ascertained  from  the  consideration  of 
the  whole  will  in  the  light  of  the  surrounding 
circumstances  must  govern  (Holt  v.  Holt,  114 
N.  C.  241  [18  S.  E.  967],  and  that  as  to  both 
wills  and  deeds  the  intent  as  embodied  in  the 
entire  instrament  must  prevail,  and  each  and 
every  part  must  be  given  effect  if  it  can  be 
done  by  fair  and  reasonable  intendment  before 
one  clause  may  be  construed  as  repugnant  to 
or  irreconcilable  with  another  (Davis  v.  Frazler, 
150  N.  C.  447  [64  S.  K  200]),  we  are  of  opinion 
that  the  will  conveys  to  the  children  mentioned 
in  the  third  item  an  estate  in  fee,  defeasible  on 
(lying  without  leaving  lawful  issue  of  his  or 
her  body  surviving,  and  in  that  event  as  to  ei- 
ther, and  when  it  occurs,  the  interest  passes  to 
the  sarviving  children  or  to  the  lawful  heirs 
who  may  be  surviving  any  of  my  children' ;  and 
that  by  these  words  the  testator  did  not  intend 
heirs  in  the  ordinary  or  general  meaning  of  the 
frm,  bat  surviving  issue  and  in  the  sense  of 
children  and  grandchildren,  etc.,  of  the  devisees 


named,  and  that  in  case  this  Interest  should 
arise  to  them,  they  would  take  and  hold  as  pur- 
chasers directly  from  the  devisor." 

In  the  last  paragraph  in  the  fifth  item 
"children"  must  therefore  be  substituted  in 
one  place  for  "heirs  lawfully  begotten  of 
their  body,"  and  in  the  other  for  "lawful  be- 
gotten heirs  of  their  body,"  and  the  para- 
graph must  be  read  aa  follows: 

"M7  will  is  that  if  any  of  m:f  children  before 
mentioned  shall  die  without  children  them  sur- 
viving, then  and  in  that  case  the  legacies  here- 
in given  shall  revert  back  to  the  survivor  or 
survivors  of  my  children  and  the  children  them 
surviving  forever." 

[41  Under  the  authorities  since  the  case  of 
Buchanan  v.  Buchanan,  99  N.  O.  308,  6  S.  E. 
430,  the  time  of  dying  without  children, 
which  .will  give  rise  to  survivorship,  must  be 
referred  to  the  death  of  the  devisee,  and  not 
to  the  death  of  the  testator  (Barrel  v.  Ha- 
gan,  147  N.  0.  Ill,  60  S.  E.  909,  125  Am.  St 
Rep.  539,  Bees  v.  Williams,  165  N.  C.  201,  81 
S.  E.  286,  and  cases  cited),  and  the  question 
is:  Who  are  included  in  the  .words  "children 
them  surviving,"  as  of  the  death  of  Nancy 
Pridgen? 

[6]  It  is  presumed  that  every  part  of  the 
will  "expresses  an  intelligible  Intent— 1.  e., 
means  something"  (Wooten  v.  Hobbs,  170  N. 
C.  214,  86  S.  E.  811) ;  and  this  intent  is  not 
only  to  be  "gathered  from  the  language  used, 
if  possible"  (Freeman  v.  Freeman,  141  N.  T!. 
99,  53  S.  E.  620),  "but  in  seeking  for  his  in- 
tention we  must  noj:  pass  by  the  language  he 
has  used;  if  we  do,  we  shall  make  the  will 
and  not  expound  it"  (Alexander  y.  Alexander, 
41  N.  C.  231,  approved  In  McCallum  v.  Mc- 
Callum,  167  N.  C.  311,  83  S.  B.  250).  "Every 
part  of  a  will  is  to  be  considered  in  its  con- 
struction, and  no  words  ought  to  be  rejected, 
if  any  meaning  can  be  possibly  put  upon 
them.  Every  string  should  give  Its  sound." 
Edens  V.  Williams,  7  N.  C.  31. 

[6]  We  must  then  give  some  meaning  to  the 
language  "children  them  surviving,"  and  they 
are  not  the  children  of  the  testator,  because 
they  are  already  provided  for  in  the  same 
paragraph.  Nor  is  reference  made  to  chil- 
dren of  living  children  of  the  testator,  as  the 
property  is  given  In  the  same  Item  of  the  will 
to  the  children  of  the  testator  absolutely,  sub- 
ject to  be  defeated  only  in  the  event  of  dying 
without  children. 

The  only  other  conclusion  permissible  if 
we  give  any  meaning  to  the  language  of  the 
testator  is  that  he  intended  to  include  the 
children  of  deceased  children  of  the  testator, 
and  this  accords  with  the  leading  purpose  of 
the  wlU. 

It  foliaws,  therefore,  that  his  honor  was 
correct  in  holding  that  the  plaintiffs,  who  are 
the  children  of  Mary  B.  Hill,  who  died  before 
Nancy  Pridgen,  are  entitled  to  one-fourth  of 
the  lan(l  In  controversy. 

[7]  The  children  of  Winnie  Rouse,  who 
died  before  the  testator,  are  excluded,  be- 
cause Winnie  Rouse  is  not  mentioned  in  the 
wUl,  and  the  devises  under  the  terms  of  the 
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wUl  are  to  the  children  of  the  testator  named, 
and  to  the  children  of  those  deceased  "before 
mentioned." 

[J]  We  are  also  of  opinion  that  the  quit- 
claim deed  executed  by  the  plaintiffs  passed 
their  Interest  to  the  defendant.  It  purports 
to  convey  all  "right,  title,  and  Interest,  es- 
tate, claim  and  demand,  both  in  law  and 
equity,  as  well  in  possession  as  in  expectan- 
cy," and  Is  in  all  material  respects  like  the 
deed  which  was  sustained  in  Komegay  v. 
Miller,  137  N.  C.  661,  50  S.  E.  315,  107  Am. 
St  Rep.  505,  which  has  been  approved  on 
this  point  in  Check  v.  Walker,  138  N.  C.  449, 
50  S.  E.  803,  Smith  v.  Moore,  142  N.  C.  299, 
55  S.  a  275,  7  I*  R.  A.  (N.  S.)  6&1.  Beacom  v. 
Amos,  161  N.  C.  .367,  77  S.  B.  407,  and  is  a 
controlling  authority. 

In  the  Kornegay  Case  the  grantor  could 
only  take  In  the  event  of  a  death  of  one  with- 
out issue,  and  before  the  contingency  hap- 
pened she  executed  a  deed  in  consideration 
of  $1,  conveying  "her  right,  title,  and  inter- 
est, present,  contingent,  and  prospective,"  and 
it  was  held  that  the  grantor  had  a  "possibili- 
ty, coupled  with  an  Interest,"  which  passed 
by  her  deed,  and  that  It  operated  "to  vest  in 
the  plaintiff  the '  equitable  title  to  all  of  the 
interest,  title,  and  estate  which  she  has  or 
.  may,  by  the  happening  of  the  contingency 
provided  for,  have  in  the  locus  in  quo ;  that 
this  title  is  something  more  than  the  mere 
right  in  equity;  that  in  the  event  of  the 
plaintiff's  death  without  offspring,  the  title 
will  be  perfected  without  any  act  on  the  part 
of  the  plaintiff  or  those  claiming  under  him ; 
that  the  consideration  agreed  upon  by  the 
parties  is  sufficient  and  adequate  to  pass 
such  suitable  title,  and  sustain  it  In  the 
event  the  perfect  title  shall  come  to  her." 

There  is  no  error. 

Affirmed. 

<173  N.  C.  279) 

JONES  ▼.  JONES.    (No.  823.) 

(Supreme  Court  of  North  C3arolina.    April  4, 
1917.) 

1.  Divorce    «=»212  —  Aliuont  —  Tkmfobabt 

Alimony— Allowance. 
In  an  action  for  divorce  from  bed  and  board, 
it  appeared  that  the  defendant  husband  cursed 
and  abused  his  wife,  striking  her  at  times  and 
overworking  her.  .The  husband  was  guilty  of 
drunkenness,  bo.nsted  of  his  infidelity,  and  hu- 
miliated his  wife,  by  his  conduct  driving  her 
from  his  home.  After  the  wife  returned  at  the 
husband's  solicitation  he  attempted  to  force  her 
to  release  his  property,  and  then  took  the  chil- 
dren of  the  marriage  into  a  foreign  state,  as- 
serting that  he  would  defeat  her  claims  to  ali- 
mony. Held,  that  in  such  case  an  award  of 
temporary  alimony  and  suit  money,  the  husband 
being  a  prosperous  landowner,  with  a  net  in- 
come of  $2,000  in  favor  of  the  wife,  who  was 
without  funds,  was  proper. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent  Dig.  a  614-618.] 

2.  Divorce   <g=>214(2)— Alimony— Testporart 
Alimony— Allowa  NOES. 

Rcvisal  1905,  §  877,  provides  that  when  no- 
tice of  a  motion  is  necessary,  it  must  be  served 


10  days  before  the  time  appointed  for  the  hear- 
ing, but  the  court  or  judge  may,  by  an  order  to 
show  cause,  prescribe  a  shorter  time.  Section 
1566  declares  that  no  order  allowing  alimony 
pendente  lite  shall  be  made  unless  the  husband 
tias  five  days'  notice  thereof.  A  wife's  com- 
plaint, filed  during  the  term,  asked  for  an  order 
for  alimony  pendente  lite;  and  the  order  was 
made  five  days  thereafter  on  the  last  day  of  the 
term.  Held,  that  aa  defendant  relied  on  his 
answer  as  an  affidavit,  and  the  motion  for  ali- 
mony pendente  lite  was  made  in  open  court  its 
allowance  was  not  subject  to  attack  because  fire 
days'  notice  thereof  was  not  given,  the  court 
having  power  to  shorten  the  time,  and  the  stat- 
ute applicable  to  such  notice  applying  only  when 
the  motion  is  heard  out  of  term. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  8  627.] 

3.  Divorce  €=»212— Auuont  —  Auawahob 

Pendente  Lite. 
Under  Kevisal  1905,  §  1566,  providing  that 
no  order  allowing  alimony  pendente  lite  shall 
bo  made  unless  the  husband  have  five  days'  no- 
tice thereof,  but  declaring  that  no  notice  shall 
be  necessary  if  the  husband  has  abandoned  his 
wife,  or  left  the  state,  or  is  about  to  dispose  of 
the  property  for  the  purijose  of  defeating  the 
claim  of  his  wife,  alimony  pendente  lite  may  be 
allowed  without  five  days  notice,  where  the 
wife  was  driven  from  her  husband's  home  by  his 
conduct,  and  he  informed  her  he  was  going  to 
sell  his  property,  and  was  not  going  to  l>e  both- 
ered by  women  and  children. 

[Ed.    Note.— For    other    cases,    see   Divorce^ 
Cent  Dig.  §i  614-618.] 

4.  Divorce  «=s>90— Actions— Complaint. 

Where  the  verification  of  a  complaint  in  nn 
action  for  divorce  from  bed  and  board  was  in 
the  words  of  the  statute,  and  recited  that  the 
facts  set  forth  as  grounds  bad  existed  to  plain- 
tifTs  knowledge  at  least  six  months  prior  to  the 
filing  of  the  complaint  except  those  stated  as 
having  occurred  within  six  months,  the  com- 
plaint is  not  subject  to  attack  on  the  ^und 
that  it  did  not  aver  the  tacts  stated  therein  had 
existed  to  the  plaintiff's  knowledge  for  six 
months  prior  to  his  filing. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  SS  283-280.] 
6.  Divorce  <s=>51— Actions— Conbonation. 

Where  a  wife,  on  condition  that  her  husband 
should  not  again  mistreat  her,  condoned  his  mis- 
conduct occurring  six  months  before  filing  a 
complaint  for  divorce  from  bed  and  board,  the 
husband's  subsequent  misconduct  and  breach  of 
condition  revived  his  earlier  misconduct  so  as 
to  entitle  the  wife  to  rely  on  it. 

[Ed.    Note.— For    other    cases,    see    Divoreat 
Cent.  Dig.  |§  185-187.J 

6.  Divorce  <g=»215,  227(1),  286— Alimont  — 
Attorney's  Fees. 

The  amount  of  attorney's  fees  and  alimony 
pendente  lite  is  within  the  discretion  of  the 
trial  court,  and  not  reviewable,  unless  it  is  abus- 
ed. 

[Ed.    Note. — ^For    other    cases,    see    Divorce, 
Cent  Dig.  18  632-634,  653,  769.  770.] 

7.  Divorce  €=»306— Alimony— Maintenance. 

Where  the  defendant  husband  had  taken 
minor  children  of  the  marriage  without  the 
state,  the  court  may,  on  the  wife's  application, 
grant  her  an  allowance  for  their  maintenance, 
to  begin  when  they  should  be  placed  in  her  cus- 
tody. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent  Dig.  i  798.1 

8.  Divorce  <S=>208(4)— Custody  op  Cnii.DaE:v 
— KiOHT  TO  Award. 

In  a  suit  for  divorce  from  bed  and  board, 
where  the  defendant  husband  had  been  guilty 
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of  drunkenness  and  immoral  condnct,  had  used 
improper  language  to  liis  wife,  and  struck  her, 
and  had  carried  very  young  children  or  the 
marriage  without  the  jurisdiction,  it  is  proper 
for  the  court  to  order  him  to  place  them  in  the 
custody  of  the  wife. 

[Ed.  Note.— For  other  casea,  see  Divorce, 
Cent.  Dig.  §  784.] 

9.  Husband   and   Wife  «=>3(2)— Chastisb- 
UENT  OF  Wife.  , ,       „ 

A  husband  has  no  right  to  correct  his  wife 
by  physical  force,  and  to  beat  her  with  hte 
fists. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  8.] 

10.  Divorce    ®=>27(18)— Actions— Grounds. 
A  husband's  false  charge  that  his  wife  was 

unfaithful,  together  with  his  applying  profanity 
to  her,  is  ground  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {  83.] 

Appeal  from  Superior  Court,  Person  Coun- 
ty; Cooke,  Judge. 

Action  by  I«Ua  B.  Jones  against  Walter  J. 
Jones.  From  a  judgment  allowing  plaintiff 
alimony  pendente  lite  and  counsel  fees,  de- 
fendant appeals.     Affirmed. 

This  is  an  appeal  from  the  judgment  allow- 
ing the  plaintiff  alimony  pendente  Ute  and 
counsel  fees,  In  an  action  for  divorce  from 
bed  and  board.  The  action  was  begun  Sep- 
tember 18,  1916,  the  summons  being  return- 
able to  October  term  of  Person,  1016,  which 
began  on  October  16th.  The  complaint  was 
filed  Saturday,  October  14th.  On  Wednesday 
of  October  term  the  plaintiff  moved  In  open 
court  for  an  allowance  for  alimony  pendente 
lite  and  counsel  fees  in  accordance  with  the 
request  In  the  complaint.  The  defendant  In 
open  court  resisted  the  motion.  The  court 
postponed  the  hearing  tUl  the  next  evening, 
Thursday,  October  21st,-  when  court  being 
about  to  adjourn,  he  heard  the  motion  and 
found  the  following  facts  upon  the  complaint 
and  answer  used  as  affidavits,  and  such  oth- 
er evidence  as  was  offered:  That  the  plain- 
tiff and  defendant  were  married  In  October, 
1911,  and  have  two  children,  aged  3^  and 
1%  years,  respectively;  that  the  defendant 
has  offered  such  indignities  to  the  person  of 
the  plaintiff  as  to  make  her  condition  Intol- 
erable and  her  life  burdensome;  that  In  Au- 
gust, 1916,  the  defendant  abandoned  the  plain- 
tiff and  caused  her  to  leave  bis  home;  that 
In  1914  he  tried  to  get  the  plaintiff  to  release 
her  right  In  his  proi)erty  and  make  him 
free  in  consideration  of  $1,000,  and  became 
greatly  enraged  because  she  did  not  do  so; 
that  in  1913  the  defendant  said  to  the  plaln- 
tlflt  that  "when  he  got  his  business  straight 
and  like  he  wanted  It,  the  plaintiff  could  take 
the  cook  and  go  to  hell,  or  walk  up  and  down 
the  big  road  and  eat  flint  rocks,  as  far  as  be 
cared"';  that  he  often  left  the  plaintiff  for 
three  or  four  days  during  the  week  and  re- 
fused her  request  for  a  pistol  for  protection 
during  his  absence;  that  he  drank  a  great 
deal  of  whisky,  and  in  November,  1914,  he 
accused  the  plaintiff  of  taking  a  quart  of  his 


whisky,  which  he  later  found  in  his  auto,  but 
did  not  apologize;  that  In  1014  the  defend- 
ant repeatedly  stayed  out  two  or  three  nights 
in  the  week,  nntll  4  o'clock  In  the  morning, 
and  In  November  of  that  year  he  moved  a 
negro  woman  and  her  children  into  a  house 
In  the  yard,  and  boasted  to  the  plaintiff  the 
woman's  boy  was  his  son;  that  the  negro 
woman  and  her  children  annoyed  the  plaln- 
llff  by  taking  her  wood,  and  were  Insolent  to 
her,  and  that  when  the  plaintiff  complained 
the  defendant  upheld  the  negro  woman  and 
abused  the  plaintiff,  and  upon  the  plaintiff's 
saying  that  she  could  not  stand  such  condi- 
tions any  longer,  and  would  have  to  go  home, 
the  defendant  told  her  she  "could  take  her 
choice";  that  under  such  conditions  her 
health  becoming  Impaired  and  fearing  for 
her  personal  safety  she  went  to  her  father's ; 
that  about  three  weeKs  thereafter  the  defend- 
ant went  to  her,  asking  her  to  return,  and 
promised  that  he  would  not  mistreat  her 
again,  and  would  send  the  negro  woman 
away,  and  under  the  circumstances  and  re- 
lying upon  such  promise  she  returned  with 
the  defendant,  who  did  get  rid  of  the  negro 
woman,  but  in  a  day  or  two  began  to  abuse 
the  plaintiff,  insisting  that  she  should  sign 
pai>ers  releasing  all  her  Interest  In  his  prop- 
erty, and  give  him  a  divorce,  and  upon  her 
refusal  he  became  greatly  enraged  and  told 
the  plaintiff  she  could  "go  to  •  •  •  and 
eat  flint  rocks  for  all  he  cared";  that  he  un- 
necessarily required  her  to  do  an  unusual 
amount  of  work  just  prior  to  Christmas, 
1914  (when  she  was  in  a  pregnant  condition), 
in  regard  to  hog  killing,  and  though  she  did 
all  she  could,  the  defendant  told  her  If  she 

"did  not  attend  to  business  what  In did  he 

want  with  her  there" ;  that  when  the  plaintiff 
bad  finished  the  work  of  drying  up  the  lard, 
besides  doing  the  cooking  and  looking  after 
the  house  while  she  was  In  an  exhausted  con- 
dition therefrom,  the  defendant  brought  a 
drunken  companion  home  with  blm  late  on 
Christmas  Eve  and  made  the  plaintiff  late  at 
night  cook  an  oyster  supper  for  them,  though 
she  had  already  cooked  supper  for  the  fami- 
ly; that  the  defendant  was  often  gone  a  week 
at  a  time  w^lthout  letting  plaintiff  know  his 
whereabouts,  without  having  any  one  at 
home  for  her  protection;  that  in  May,  1916, 
the  defendant  told  the  plaintiff  he  was  "go- 
ing to  sell  everything,  and  was  not  going  to 
be  bothered  with  women  and  children;  that 
he  had  enough  to  take  care  of  himself,  and 
did  not  expect  to  hit  a  lick  of  work  for  any 
one,"  and  often  repeated  this  to  the  plain- 
tiff; that  In  August,  1916,  he  came  to  plain- 
tiff's fatber's  about  2  o'clock  at  night,  and 
carried  her  home,  reaching  there  about  4 
o'clock  in  the  morning,  whereupon  the  de- 
fendant himself  retired  to  bed,  but  put  the 
plaintiff  to  work  preparing  breakfast  and 
supply  of  bread  to  last  his  hands  three  days; 
that  in  August,  1916,  the  defendant  took  the 
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oldest  child  from  plaintiff's  arms,  and  struck 
the  plaintiff  on  her  breast,  knocking  ber 
against  the  sewing  machine,  which  blow  left 
finger  prints  and  bruises  on  the  plaintiff  for 
several  days;  that  he  charged  the  plaintiff 
with  adultery  with  one  Loman,  which  charge 
the  court  finds  was  untrue  and  without  foun- 
dation; that  the  defendant  took  both  the  chil- 
dren away  and  carried  them  to  his  father's 
house  in  Virginia;  that  be  was  often  drunk 
and  used  personal  violence  and  foul  language 
to  her. 

The  Judge  finds  that  the  plaintiff  during 
her  married  life  had  been  a  good,  kind,  and 
dutiful  wife,  and  has  performed  faithfully 
her  household  duties,  and  has  often  been  re- 
quired, in  addition  to  cooking,  washing,  iron- 
ing, cleaning  the  house,  and  attending  to  the 
children,  to  work  in  the  garden,  and  carry 
slops  to  the  hogs,  a  quarter  of  a  mile  distant ; 
that  the  plaintiff  gave  the  defendant  no 
cause  of  provocation  for  his  cruel  and  unjust 
conduct,  or  for  the  indignities  he  has  heaped 
upon  her,  and  that  she  was  put  in  bodily  fear 
of  the  defendant,  and  her  life  rendered  in- 
tolerable and  burdensome,  and  that  the  plain- 
tiff, by  reason  of  defendant's  false  accusa- 
tions against  her  and  his  violence,  is  unable 
to  endure  living  further  with  him. 

The  Judge  also  finds  that  the  defendant  is 
a  man  of  good  health  and  strength,  47  years 
of  age,  of  good  earning  capacity,  and  is 
worth  from  $15,000  to  $20,000,  and  owns,  ac- 
cording to  admission  of  his  counsel  in  open 
court  535  acres  of  laud;  that  the  defendant 
for  the  last  two  years  has  greatly  neglected 
bU  farm  and  other  business;  that  the  net 
annual  income  of  the  defendant  with  proper 
attention  to  business  Is  reasonably  $2,000  per 
year;  that  the  plaintiff  has  no  separate  es- 
tate, is  worth  no  property,  and  has  no  means 
of  subsistence  during  the  pendency  of  litiga- 
tion or  to  pay  for  the  prosecution  of  this  ac- 
tion; that  the  defendant  removed  the  chil- 
dren from  the  Jurisdiction  of  this  state  and 
carried  them  to  Virginia,  where  they  now 
are;  and  that  the  plaintiff  is  entitled  to  the 
custody  of  said  children. 

Upon  finding  the  foregoing  facts  and  others 
of  like  nature,  the  Judge  awarded  the  cus- 
tody of  the  two  children  to  plaintiff,  and  ad- 
Judged  that  the  defendant  should  in  30  days 
pay  to  the  plaintiff  or  Into  court  the  sum  of 
$150,  to  enable  ber  to  prosecute  this  action, 
and  that  he  should  pay  ber  or  into  court  for 
ber  benefit  $50  per  month  alimony,  to  begin 
.in  the  day  of  the  order,  and  $15  per  month 
for  the  support  of  said  children,  to.  begin 
M'ben  they  are  placed  In  her  custody. 

The  defendant  excepted  and  appealed. 

Wm.  D.  Merritt,  of  Roxboro,  and  Bryant  & 
Brogden,  of  Durham,  for  appellant  L.  M. 
Carlton,  of  Roxboro,  and  Manning  &  Kitcbin, 
of  Raleigh,  for  appellee. 

CLARK,  C.  J.  [1,2]  There  was  evidence 
to  support  the  above  findings  of  fact,  and  it 


cannot  be  questioned  that  upon  s\icb  findings 
the  Judgment  of  the  court  is  fully  supported. 
The  cases  of  Everton  v.  Everton,  50  N.  C. 
202,  and  MUler  v.  Miller,  78  N.  C.  102,  can- 
not be  deemed  authority  in  this  day,  but  If 
they  were,  they  would  not  authorize  the  re- 
versal of  the  orders  made  by  the  Judge  In 
this  casa  Indeed,  the  defendant's  counsel 
rest  the  appeal  practically  upon  the  proviso 
In  Revlsal,  |  1566,  as  follows: 

"Provided,  that  no  order  allowing  alimony 
pendente  lite  shall  be  made  unless  the  husband 
shall  have  bad  five  days'  notice  thereof,  and  in 
all  cases  of  application  for  aJimony  pendente 
lite  under  this  or  the  succeeding  section,  whether 
in  or  out  of  term,  it  shall  be  admissible  for  the 
husband  to  be  heard  by  affidavit  in  reply  or 
answer  to  the  allegations  of  the  complaint. 

But  this  court  has  uniformly  held  that  the 
five  days'  notice  of  a  motion  applies  only 
when  such  motion  is  heard  out  of  term,  and 
that  parties  are  fixed  with  notice  of  all  mo- 
tions or  orders  made  during  the  term  of 
court  in  causes  pending  therein.  Hemphill 
V.  Moore,  104  N.  a  379,  10  S.  B.  313,  Door 
V.  Smith,  107  N.  a  431,  11  S.  B.  1089,  and 
numerous  cases  since.  In  Lea  v.  Lea,  104  M. 
C.  603,  10  S.  E.  488,  17  Aul  St.  Rep.  692, 
which  was  upon  a  motion  for  alimony  pen- 
dente lite,  the  court  said: 

"The  statute  does  not  require  that  a  day  shall 
be  set  when  a  motion  in  the  caase  is  to  be  heard 
at  term.  It  only  provides  that  five  days'  notice 
shall  be  given,  and  we  tMnk  that  this  require- 
ment waa  fully  complied  with  in  the  present 
case." 

In  the  case  at  bar  the  complaint,  filed  oa 
Saturday,  October  16th,  asks  for  an  order 
for  alimcmy  pendente  Ute,  and  the  order  was 
made  on  the  Thursday  following,  October 
21st,  five  days  thereafter.  la  Zimmerman  v. 
Zinmierman,  113  M.  C.  434,  18  S.  E.  334,  the 
court  held  on  an  appeal  from  an  order  for 
alimony: 

The  "application  for  alimony  can  be  made  by 
a  motion  in  the  cause,  and  a  defendant  is  fixed 
with  notice  thereof.  It  is  only  when  made  out 
of  term  that  a  notice  is  necessary" — citing  Door 
V.  Smith,  107  N.  O.  430,  11  S.  E.  1089. 

In  Moore  v.  Moore,  130  N.  0.  333,  41  S.  El 
943,  it  was  held: 

"A  motion  for  alimony  pendente  lite  may  be 
heard  anywhere  in  the  judicial  district;  fire 
days'  notice  being  required  when  heard  out  of 
term  time,"  and  holding  that  such  tive  days' 
notice  "is  required  only  when  a  motion  is  beard 
out  of  term — citing  Zimmerman  v.  Zimmo- 
man,  113  N.  C.  432,  18  S.  E.  334. 

Besides  all  this,  Revlsal,  §  877,  provides: 
"When  notice  of  a  motion  is  necessary,  it 
must  be  served  ten  days  before  the  time  appoint- 
ed for  the  hearing ;  but  the  court  or  judge  may. 
by  an  order  to  show  cause,  prescribe  a  dioiter 
time." 

In  this  case  the  court  in  effect  did  shorten 
the  time,  when  refusing  to  hear  the  motion 
on  Wednesday  he  directed  that  It  be  hearl 
the  following  day,  which  was  the  last  day  of 
the  term.  It  is  true  that  the  statute  as  to 
alimony  makes  the  time  of  the  notice  fire 
days,  instead  of  ten ;  but  the  authority  con- 
ferred by  Revlsal,  {  877,  authorizes  tbe  Judge 
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to  shorten  the  time  for  the  notice  In  any 
case  "when  notice  of  a  motion  is  necessary." 

In  Pell's  Bevisal,  under  section  877,  a 
great  number  of  cases  are  cited  holding  that 
a  party  to  an  action  pending  in  court  "is 
fixed  with  notice  of  all  motions  and  orders, 
except  fhose  made  out  .of  term,  of  which  no- 
tice must  be  given."  A  motion  might  be 
made  during  the  term  of  court,  without  pre- 
vious notice,  In  a  case  of  such  nature  that  it 
would  be  error  for  that  reason  to  enter  Judg- 
ment thereon  without  giving  the  defendant 
sufficient  time  to  prepare  affidavits  or  other 
evidence,  but  this  would  not  be  on  the  ground 
that  a  motion  In  a  cause  if  made  at  term 
necessarily  requires  notice.  The  defendant 
in  this  case  relied  on  his  answer  as  an  aifl- 
davit  in  the  cause,  and  does  not  allege  that 
lie  did  not  have  c^yportunlty  of  fully  setting 
up  his  defense.  In  fact  his  case  was  carried 
over  till  the  next  day,  and  to  the  latest  mo- 
ment before  the  court  adjourned.  The  plain- 
tiff, as  the  court  finds,  was  wholly  without 
means  of  subsistence  or  means  of  prosecut- 
ing the  cause.  If  the  hearing  had  been 
postponed  tUl  some  other  time,  or  to  some 
possibly  distant  point  in  the  district,  she 
would  have  been  unable  to  present  her  cause, 
if  the  finding  of  the  Judge  Is  correct  in  this 
particular,  as  we  must  take  It  to  be.' 

The  facts  found  most  fully  Justified  the  or- 
der of  the  Judge.  It  would  have  been  a  great 
hardship  to  deny  the  plaintiff  a  hearing  at 
this  term  of  the  court,  which  bearing  was 
had  five  days  after  application  for  the  order 
filed  on  Saturday,  and  which  in  itself  gave 
uotice  of  the  motion  of  wlilch  the  defendant 
had  service,  for  he  filed  his  answer  thereto 
at  that  term,  and  the  hearing  was  had  upon 
such  answer,  treated  as  an  afiidavlt,  and  the 
defendant  did  not  offer  any  additional  evi- 
dence. Though  he  was  in  court,  he  did  not 
go  upon  the  stand  as  the  plaintiff  did,  nor  did 
lie  offer  additional  affidavits.  The  refusal  to 
i>ostpone  the  hearing  longer  than  the  ne.it 
day  does  not  show  any  hardship  placed  on  the 
defendant,  whereas  its  postponement  without 
good  cause  would  have  been  a  great  hardship 
to  the  plaintiff. 

£3]  Moreover,  Revlsal,  S  1566,  provides  that 
no  notice  shall  be  necessary  if  the  husband 
has  abandoned  hla  wife  and  left  the  state, 
or  if  he  is  about  to  dispose  of  his  property 
for  the  purpose  of  defeating  the  claim  of  his 
wife.  The  court  found  that  plaintiff  was 
driven  from  home  by  the  defendant's  con- 
duct, and  that  he  had  told  plaintiff  he  was 
going  to  sell  everything,  and  was  not  going 
to  be  bothered  by  women  and  children.  The 
verification  to  the  complaint  avers  that  the 
defendant  has  threatened  to  seU  his  property, 
and  that  he  Is  about  to  remove  his  property 
and  effects  from  the  state,  whereby  the  plain- 
tlff  may  be  disappointed  in  the  alimony,  and 
the  court  finds  that  the  defendant  has  re- 
moved tne  two  children  from  the  Jurisdiction 
oi  this  state  and  has  them  in  Virginia. 


[4]  The  defendant  excepts  that  the  com 
plaint  does  not  aver  that  the  facts  tbereiii 
stated  had  existed  to  the  knowledge  of  the 
plaintiff  for  six  months  prior  to  the  filing  of 
the  complaint  But  the  verification  is  in 
the  language  required  by  the  statute:  "The 
facts  set  forth  in  the  complaint  as  ground? 
for  a  divorce  from  bed  and  board  have  exist- 
ed to  her  knowledge  at  least  six  months  prloi 
to  the  filing  of  the  complaint"  (which  are 
sufficient  facts  under  the  statute,  if  true), 
and  adds,  "except  those  therein  stated  as 
having  occurred  witliln  said  six  months," 
and  these  last  are  merely  in  aggravation. 

[S]  Where  there  was  condonation  upon  a 
condition  which  Is  broken,  the  former  con- 
duct of  the  defendant  Is  revived  in  full  force. 
Page  V.  Page,  167  N.  O.  846,  83  S.  B.  625. 
And  here  the  court  found  that  whatever  con 
donation  there  was,  was  upon  condition  that 
the  defendant  would  never  mistreat  the 
plaintiff  again,  and  the  facts  show  that  he 
continued  to  mistreat  her.  Upon  the  com- 
plaint verified  as  in  this  case  the  plaintiff 
can  proceed  to  trial  upon  the  facts,  which  ex- 
isted prior  to  six  months,  and  also  upon  the 
facts  occurring  since  said  six  mouths,  at  least 
so  far  as  necessary  to  show  breach  of  the 
condition  upon  which  the  condonation  was 
made.  Sanders  v.  Sanders,  157  N.  0.  229,  72 
S.  E.  876. 

[8,  7]  The  amount  of  attorney's  fees  and 
alimony  is  within  the  discretion  of  the  trial 
court,  and  is  not  reviewable,  unless  such  dis- 
cretion is  abused.  Moore  v.  Moore,  130  N. 
C.  333,  41  S.  B.  943 ;  Barker  v.  Barker,  136 
N.  C.  316,  48  S.  B  733;  Bailey  v.  BaUey,  127 
N.  O.  474,  37  S.  B.  502.  The  court  had  the 
right  to  award  the  plaintiff  an  amount  per 
month  for  the  maintenance  of  the  children, 
to  begin  when  the  children  should  be  placed 
in  her  custody.  Bllett  v.  EUett,  157  N.  C. 
161,  72  S.  B.  861,  39  U  R.  A  (N.  S.)  1135, 
Ann.  Cas.  1913B,  1215. 

[S]  It  was  in  the  sound  discretion  of  the 
trial  court  to  award  the  custody  of  the  chil- 
dren, and  in  view  of  the  facts  as  to  the  con- 
duct and  character  of  the  defendant,  his  con 
tinued  drunkenness,  and  that  he  had  already 
carried  the  children  out  of  the  state,  the  or- 
der to  place  them  in  the  custody  of  the  moth- 
er was  proper. 

[9,10]  The  charges  of  brutality  and  mis- 
treatment are  not  merely  allegations  In  the 
complaint,  but  are  findings  of  fact  by  the 
Judge,  and  Justify  his  Judgment.  The  ruling 
of  Pearson,  C.  J.,  in  State  v.  Black,  60  N.  C, 
262,  86  Am.  Dec.  436,  that  a  husband  had  the 
right  to  thrash  tiis  wife  "to  make  her  be- 
have herself,"  and  the  ruling  of  the  trial 
Judge  in  State  v.  Rhodes,  61  N.  G.  453,  98 
Am.  Dec.  78  (which  was  affirmed  on  appeal), 
that  a  husband  "had  a  right  to  whip  ms 
wife  with  a  switch  no  larger  than  his  thumb,' 
were  merely  the  expression  of  Judicial  opin- 
ion formulated  In  the  barbarous  ages  of  the 
common  law  (for  there  was  never  a  statute 
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to  that  effect),  which  stUI  lingered  In  the  at- 
mosphere of  the  reports,  and  was  brusquely 
brushed  aside  by  Settle,  J.,  in  State  v.  Oliver, 
70  N.  C.  61,  when  he  sneclnctly  said-,  "The 
courts  have  advanced  from  that  barbarism." 
This  was  said  In  1874,  now  more  than  40 
years  ago,  and  when  the  writers  of  both 
those  opinions  were  still  on  the  bench  and 
with  their  concurrence.  But  if  that  doctrine 
was  still  law,  it  would  not  Justify  this  de- 
fendant, who,  as  the  Judge  finds,  beat  his 
wife  with  his  fists,  and  left  bruises  upon  her, 
and  not  under  the  pretense  even  of  "making 
her  behave  herself."  Nor  would  his  false 
charges  of  adultery  and  his  profanity  and 
other  mistreatments  be  Justified  within  the 
limits  of  Everton  v.  Everton  and  Miller  v. 
Miller,  above  cited,  if  we  could  hold  that  we 
had  not  also  "advanced  from  that  barbar- 
ism." Indeed,  the  fftcts  which  in  MiUer  v. 
Miller  were  held  to  be  a  venial  offense  in  the 
husband,  and  not  entitling  the  wife  even  to 
a  divorce  from  b^  and  board  or  alimony, 
bare  now  been  made  by  the  Legislature 
ground  for  an  absolute  divorce. 

The  Judgment  of  the  court  below  must  be 
affirmed. 

are  N.  c.  OS) 

MASSET  ▼.  ALSTON.    (No.  258.) 

(Supreme  Court  of  North  Carolina.    March  28, 
1917.) 

1.  Egnrrr  <g=348— Jubisdictiow— Eembdt  at 
Law. 

•  A  finding  that  there  was  a  contract  for  the 
payment  of  monejr  entitled  the  plaintiff  to  no 
equitable  relief,  since  such  contract  could  be 
enforced  by  simple  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §S  156,  168.] 

2.  Equitt  <8=»12— Fraud— Pubchase  of  Land 
— Bbeach  of  Conteaot  to  Pat. 

Where  upon  receiving  a  deed  for  land  the 
purchaser  promises  to  pay  the  purchase  money, 
and  the  promise  does  not  induce  the  delivery  of 
the  deed,  or  is  not  intended  to  influence  the  ven- 
dor to  part  with  its  possession,  equity  will  not 
interfere  because  the  vendor  has  an  adequate 
legal  remedy,  but  where  he  promises  to  pay 
when  he  has  no  intention  of  doing  bo,  and  the 
vendor  is  induced  thereby  to  give  up  something 
of  value,  it  is  considered  as  fraudulent  and 
equity  wiU  intervene. 

[Ed.  Note.— For  other  cases,  see  Equity,  CSent 
D]g.  8  22.] 

3.  Equitt  ®=»12— Fbaud— Bqtjitablk  Rkldw 
— ^When  Granted. 

Where  plaintiff  on  defendant's  request  paid 
for  land,  tailing  title  in  himself  and  in  de- 
fendant, who  promised  to  pay  for  one-half  there- 
of immediately,  with  the  specific  intention  not 
to  pay  and  for  the  purpose  of  securing  title  in 
himself  without  paying  therefor,  the  mere  fact 
that  plaintiff  could  have  prevented  the  fraud 
by  requiring  security  would  not  defeat  his  right 
to  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  f  22.] 

4.  Trusts  ®=»99  —  Constbuctive  Tbdst  — 
Breach  of  Contract— Failure  to  Pat  fob 
Lakd. 

In  such  case  the  plaintiff,  while  entitled  to 
rescission  and  cancellation  of  the  deed,  could  also 


have  the  purchase  money  made  a  charge  upon 
the  land  upon  the  trust  theory. 

[Ed.  Note.— For  other  cases,  see  Trusts,  (3enL 
Dig.  §  150;i 

5.  Trusts  «=>99— Bqttitable  Reuef— When 
Gbanted — Character  op  Remedy. 

Where  plaintiff,  on  defendant's  request,  paid 
tor  land,  taking  title  in  himself  and  defendant, 
who  promised  to  pay  half  the  price,  with  the 
intention  of  getting  title  without  paying  there- 
for, though  no  lien  could  be  declared,  a  d» 
cree  impressing  a  charge  on  the  land  should  b« 
sustained  as  necessary  to  carrying  out  the  con- 
tract between  the  parties. 

[Ed.  Note— For  other  cases,  see  Trusts,  Cent 
Dig.  §  150.] 

6.  Trusts  ®=9374r-EquiTABUs  Reubf—Wheit 
Gbarted— Chaeacter  of  Reuedt. 

In  such  case  plaintiff  was  not  entitled  to 
any  accounting  for  rents  and  profits  as  ven- 
dor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  |§  607-612.] 

7.  Judgment  €=5>707  —  Conolusitenkss— Ef- 
fect ON  Pebsons  Not  Pasties. 

In  an  action  between  persons  who  Iiad  en- 
tered a  partnership,  to  which  their  creditors 
were  not  parties,  such  creditors  were  not  af- 
fected by  tne  judgment 

[Ed.  Note.— For  o£her  cases,  see  Judgment 
Cent.   Dig.   §   1230.] 

8.  Tbial  «=>133(1)— Conduct  of  Tbiait-Re- 
UABEs  of  Counsel. 

It  is  largely  within  the  discretion  of  the 
judge  Arhether  counsel  be  permitted  to  make 
remarks,  and  at  what  time  he  will  interfere. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  i  316.] 

0.  Tbial  <8=»126— Conduct  or  Counsel. 

A  party  or  witness  should  not  be  subjected 
unjustly  to  abuse  calculated  to  degrade  him  or 
bring  him  into  ridicule  or  contempt 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  308.] 

Appeal  lb*om  Superior  Court,  Wake  Coun- 
ty ;  Bond,  Judge. 

Suit  by  Henry  Massey  against  Loals  Al- 
ston. Judgment  for  plaintlS,  and  defendant 
appeals.    Modified. 

The  action  was  brought  to  obtain  equitable 
relief  against  a  transaction  in  which  plain- 
tiff alleged  that  the  defendant  had  induced 
him  to  part  with  the  possession  of  a  deed  for 
an  interest  in  land  upon  a  false  and  fraudu- 
lent promise  to  pay  at  once  the  consideration 
therefor,  which  was  mentioned  in  the  deed. 
The  allegation  is  that  plaintiff  was  to  buy  the 
land  from  Eunice  Dunn,  the  owner  thereof, 
and  pay  the  entire  purchase  price  to  her,  and 
convey  one-half  interest  in  the  same  to  de- 
fendant, upon  his  promise  to  pay  immediate- 
ly in  cash  to  plaintiff  his  share  of  the  pur- 
chase money,  that  he  obtained  the  deed  upon 
this  promise  fraudulently  intending  at  the 
time  not  to  pay  for  the  same,  and  there  Is 
some  evidence  of  an  additional  representa- 
tion, viz.  that  there  was  something  wrong 
with  the  deed,  and  that  he  pretended  to  want 
the  deed  for  the  purpose  of  correction,  where- 
as his  real  intention  and  design  were  to  get 
possession  of  it  in  order  to  record  it,  and 
thereby  vest  the  title  in  him  without  paying 
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for  the  land  or  performing  the  promise  by 
reason  of  which  he  procured  It.  Issues  -were 
submitted  to  the  Jury  and  answered  "as  fol- 
lows: 

"1.  Did  Henry  Massey  pay  $150  for  land  de- 
scribed in  complaint,  and  was  an  undivided  half 
interest  in  the  land  conveyed  to  Louis  Alston 
by  Eunice  Dunn  upon  an  agreement  between 
said  Alston  and  plaintiff,  Massey,  that  if  said 
conveyance  should  be  so  made  the  said  Alston 
would  at  once  pay  to  plaintiff  Massey  the  sum 
of  $75  as  alleged  in  Uie  complaint?  Answer: 
Tes. 

"(2)  What  part,  if  any,  of  said  $75,  and  Inter- 
est, has  been  paid  by  defendant,  Alston,  to 
plaintiff,  Massey?    Answer:   No  part;   nothing. 

"(3)  Was  it  agreed  at  any  time  between  plain- 
tiff, Massey,  and  defendant,  Alston,  that  said 
property  should  become  and  be  a  part  of  the 
partnership  property  to  be  owned  by  a  part- 
nership existing  between  said  Massey  and  said 
Alston?     Answer:     Yes, 

"(4)  Did  the  defendant,  Louis  Alston,  procure 
title  to  an  undivided  half  of  said  Ipt  without 
paying  for  same  and  fraudulently  intending  at 
the  time  not  to  pay  for  it?    Answer:  Yes." 

The  court  gave  Judgment  for  the  plaintiff 
declaring  the  amount  of  the  purchase  money 
agreed  to  be  paid  by  defendant  to  be  a  Hen 
on  the  land  and  decreed  a  sale  thereof  to 
pay  It,  and  ordered  an  account  to  be  taken  of 
the  partnership.    Defendant  appealed. 

Douglass  &  Douglass,  of  Raleigh,  for  ap- 
pellant. B.  C.  Beckwlth  and  O.  W.  Beckwith, 
both  of  Raleigh,  for  appellee. 

WALBCER,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  manifest  that  the  finding 
upon  the  first  Issue  entitled  the  plaintiff  to 
no  equitable  relief,  as  It  merely  shows  a  con- 
tract for  the  payment  of  money,  which  can  be 
enforced  by  a  simple  action  at  law  for  its 
recovery. 

[2]  But  the  response  to  the  fourth  Issue 
presents  quite  a  different  phase  of  the  mat- 
ter, and  the  facts  found  do  entitle  the  plain- 
tiff to  relief  In  equity.  Where  uixin  receiving 
a  deed  for  land  the  vendee  promises  to  pay 
the  purchase  money,  and  the  promise  does  not 
Induce  the  delivery  of  the  deed,  or  is  not 
Intended  to  influence  the  vendor  to  part  with 
its  possession,  equity  will  not  interfere  be- 
cause the  vendor  has  an  adequate  legal  rem- 
edy; but  where  he  promises  to  pay  when  he 
has  no  Intention  of  doing  so,  as  in  the  pres- 
ent case,  and  the  vendor  is  Induced  thereby 
to  give  up  something  of  value,  it  is  con- 
sidered as  fraudulent,  and  equity  will  inter- 
vene. 35  Cyc,  treating  of  this  question, 
jnder  the  title,  "Intention-  to  Pay,"  at  .page 
79  et  seq.,  says: 

"Although  a  representation  of  intentJon  ordi- 
narily amounts  to  a  mere  promise,  yet,  if  a  per- 
son represents  that  he  has  a  certain  intention 
when  he  has  not,  he  makes  a  misrepresentation 
of  fact.  Accordingly  it  is  generally  held  that 
one  who  buys  goods  on  credit  impliedly  repre- 
sents that  he  intends  to  pay  for  them,  and 
that  if  he  intends  not  to  pay  for  them  he  is 
guilty  of  fraud.  The  intention  not  to  pay  must 
be  a  pre-existing  intention;  that  is,  it  must 
exist  at  the  time  of  the  sale,  or  contract  to  sell, 
and  must  be  an  intention,  not  merely  to  pay 
when  the  price  falls  due,  or  according  to  agree- 
ment, bat  not  to  pay  at  all." 


The  principle  was  then  being  stated  In 
regard  to  personal  property,  but  it  applies 
equally  to  sales  orf  real  estate.  Referring  to 
like  dealings  between  vendor  and  purchaser, 
the  same  authority  says: 

"A  promise  as  to  the  future  conduct  of  the 
party  making  the  same,  as  distinguished  from  a 
statement  or  present  fact,  cannot  amount  to 
fraud  or  misrepresentation  if  the  party  making 
such  promise  had  at  the  time  of  making  it  the 
intention  of  performing  the  same.  And  the  same 
is  true  of  a  mere  prediction  or  a  statement  of 
intention  or  expectation.  If,  however,  the  par- 
ty making  the  promise  had  at  the  time  of  mak- 
ing it  no  intention  of  performance,  the  promise 
involves  a  false  statement  as  to  the  intention  of 
the  promisor,  and  may  amount  to  fraud  or  mis- 
representation."    39  Cyc  1266. 

And  again: 

"A  representation  of  intention  or  expectation 
as  to  some  future  act  or  performance,  although 
it  may  have  induced  the  agreement,  Is  not  a 
suflScient  ground  for  a  charge  of  fraud  merely 
because  it  is  not  afterward  carried  into  effect. 
It  must  have  been  made  with  intent  to  deceive. 
Where  the  statement  of  intention  can  be  con- 
strued as  really  a  statement  of  fact,  it  is  treat- 
ed as  a  fraud  if  false,  as  where  there  is  a  false 
statement  of  intention.  It  has  repeatedly  been 
held  that  one  who  purchases  goods  on  credit  im- 
pliedly represents  that  he  intends  to  pay  for 
them,  and  if  he  not  only  fails  to  disclose  bis  in- 
solvency, but  intends  at  the  time  not  to  pay 
for  them,  there  is  such  fraud  on  the  part  of  the 
purchaser  as  will  entitle  the  seller  to  rescind 
the  contract."    9  Cyc.  418. 

In  Edglngton  v.  Fltamanrlce,  29  Ch.  Dlv. 
459,  Lord  Justice  Cotton  said: 

"It  was  argued  that  this  was  only  the  state- 
ment of  an  intention,  and  that  the  mere  fact 
that  an  intention  was  not  carried  into  effect 
could  not  make  the  defendants  liable  to  the 
plaintiff.  I  agree  that  it  was  a  statement  of 
intention,  but  it  is  nevertheless  a  statement  of 
fact" 

And  in  the  same  case  Is  the  following  con- 
curring opinion  of  Lord  Justloe  Bowen, 
which  has  been  frequently  quoted: 

"A  mere  suggestion  of  possible  purposes  to 
which  a  portion  of  the  money  might  be  applied 
would  not  have  formed  a  basis  for  an  action  of 
deceit.  There  mast  be  a  misstatem'ent  of  an 
existing  fact;  but  the  state  of  a  man's  mind  is 
us  much  a  fact  as  the  state  of  his  digestion.  It 
is  true  that  it  is  very  difficult  to  prove'  what 
the  state  of  a  man's  mind  at  a  particular  time 
is,  but  if  it  can  be  ascertained  it  is  as  much 
a  fact  as  anything  else.  A  misrepresentation  as 
to  the  state  of  a  man's  mind  is  therefore  a  mis- 
statement of  fact." 

Blspham's  Equity  (9th  Ed.)  i  211,  under 
the  title  of  "Fraud,"  thus  states  the  same 
principle: 

"The  representation  must  not  be  an  expres- 
sion of  intentiom  merely.  A  man  has  no  right 
to  rely  upon  what  another  says  he  intends  to 
do,  unless,  indeed,  the  expression  of  intention  as- 
sumes such  a  shape  that  it  amounts  to  a  con- 
tract; when,  of  course,  the  party  will  be  bound 
by  his  engagemoit  and  for  the  breach  of  which 
the  other  side  has  ordinarily  an  adequate  remedy 
at  law.  But  if  a  promise  is  made  with  no  in- 
tent to  perform  it,  and  merely  with  a  fraudu- 
lent design  to  induce  action  under  an  erroneous 
belief,  or  if  a  representation  amounts  to  a  state- 
ment of  fact.  aJtbough  dependent  upon  future 
action,  in  cither  case  there  is  ground  for  equi- 
table relief." 

Mr.    Bispham    is   fully   sustained   in    this 

view  by  the  authorities  cited  by  him  in^sup-.  ,r> 
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port  of  the  text.  As  we  are  told  by  moral- 
ists and  Jurists,  words  are  to  be  understood 
by  courts  of  Justice  In  the  sense  wblcb  it 
was  Intended  they  should  have,  and  which 
those  using  them  wished,  and  believed,  that 
they  should  be  believed  by  him  to  whom  they 
are  addressed,  and  the  latter  has  the  right 
to  accept  and  act  upon  them  as  having  such 
a  meaning.  The  Intention  that  he  should 
thus  understand  them  and  g6vem  himself 
accordingly  in  his  business  intercourse  with 
another  who  used  them  is  what  ^ves  a  right 
to  relief  if  it  turns  out  tliat  they  are  false,  if 
they  induce  the  other  party  to  act  to  his 
prejudice  relying  upon  the  truth  of  what  is 
said  in  accordance  with  a  fair  and  reasonable 
Interpretation  of  the  words.  If  defendant 
said  that  he  would  pay  at  once,  or  immedi- 
ately, if  the  deed  was  delivered  to  liim,  and 
be  bad  no  Intention  of  keeping  his  promise 
and  no  ability  to  do  so,  as  in  this  case,  and 
he  made  the  false  statement  dishonestly  and 
for  the  purpose  of  getting  possession  of  the 
deed,  and  thereby  overreaching  the  plaintiff, 
knowing  that  plaintUI  was  trusting  in  his 
promise  and  its  strict  fulfillment,  and  gave 
up  the  deed  because  he  did  so  confide  in  de- 
fendant's Integrity,  and  in  the  belief  that  he 
would  do  exactly  what  he  had  promised,  we 
cannot  see  why  this  Is  not  such  a  false  rep- 
resentation as  W0UI4  entitle  the  plaintiff  to 
equitable  relief.  And  the  great  weight  of 
authority  is  to  tills  effect  It  was  said  in 
Goodwin  V.  Home,  60  N.  H.  485: 

"Ordinarily  false  promises  are  not  fraudulent, 
nor  evidence  of  fraud,  and  only  false  represen- 
tations of  past  or  existing  facts  are  actionable, 
or  can  be  made  the  ground  of  defense.  Long  v. 
Woodman,  58  Me.  49:  Murray  v.  Beckwith,  48 
IlL  391;  Loupe  v.  Wood.  51  Cal.  586;  Jorden 
V.  Money,  5  H.  L.  Gas.  185;  OooL  Torts,  486. 
But  when  a  promise  is  made  with  no  intention 
of  performance,  and  for  the  very  purpose  of  ac- 
complisliing  a  fraud,  it  is  a  most  apt  and  ef- 
fectual means  to  that  end,  and  the  victim  has  a 
remedy  by  action  or  defense.  Such  are  cases  of 
concealed  insolvency  and  purchases  of  goods 
with  no  intention  to  pay  for  them.  Bradley  t. 
Obear,  10  N.  H.  477." 

And  this  court  has  announced  the  same 
doctrine  in  Des  Farges  v.  Pugh,  93  N.  G.  31, 
53  Am.  Bep.  446,  quoting  from  Donaldson  v. 
Farwell,  93  U.  S.  631,  23  L.  Ed.  993,  the  fol- 
lowing: 

"  The  doctrine  is  now  established  by  a  pre- 
ponderance of  authority  that  a  party  not  in- 
tending to  pay,  who,  as  in  this  instance,  induces 
the  owner  to  sell  him  poods  on  credit  by  fraud- 
ulently concealing  his  insolvency  and  his  intent 
not  to  pay  for  them,  is  guilty  of  a  fraud,  which 
entitles  the  vendor,  if  no  innocent  party  has  ac- 
quired an  interest  in  them,  to  disaffirm  the  con- 
tract and  recover  the  goods.'  And  he  cites  a 
number  of  authorities,  both  English  and  Ameri- 
can, to  support  his  position." 

It  Is  further  said: 

"It  matters  not  •  •  •  by  what  means  the 
deception  is  practiced,  whether  by  signs,  by 
words,  by  silence,  or  by  acts,  provided  that  it  ac- 
tually produce  a  false  and  injurious  impression, 
of  such  a  nature  that  it  may  reasonably  be  sup- 
posed that  but  for  such  deception  the  veador 
mi|^t  never  have  entered  into  the  contract" 


The  principle  was  applied  in  Orabtree  v. 
Bradbury  (Ark.)  13  S.  W.  935,  to  a  sale  of 
land  where  the  facts  were  slnillnr  to  ours, 
and  where  the  court  said: 

"There  was  evidence  to  warrant  the  court  in 
finding  that  appellant  L.  P.  Crabtree  obtained 
the  deed  from  Bradbury  through  a  pretended 
purchase  of  the  land  conveyed  thereby,  with  the 
preconceived  intention  and  determination  not  to 
pay  for  it;  and  this  was  a  fraud  for  which  the 
deed  should  have  been  canceled.  •  »  • 
Fraud  avoids  a  contract  ab  initio,  both  at  law 
and  in  equity,  and  gives  the  defrauded  party  the 
right  utterly  to  reject  the  contract" — citing  Tay- 
lor V.  Mills,  47  Ark.  247,  1  S.  W.  283,  and  other 
cases;  Kerr  on  FVaud  and  Mistake,  333.  334, 
where  it  is  said  that  the  contract  will  be  re- 
scinded or  the  defrauding  party  will  be  compell- 
ed in  some  way  to  make  his  representation 
good." 

In  Cemy  v.  Paxton,  78  Neb.  134,  UO  N.  W. 
882,  10  L.  B.  A,  (N.  S.)  640: 

"  The  procuring  of  property  upon  a  promise 
which  the  party  at  the  time  does  not  intend  to 
perform  is  a  fraud.  And  it  makes  no  difference 
whether  the  property  is  real  or  personal.'  •  •  • 
'Ordinarily,  false  promises  are  not  fraudulent, 
nor  evidence  of  fraud,  and  only  false  represen- 
tations of  past  or  existing  facts  are  actionable. 
♦  •  •.  But  when  a  promise  is  made  with  do 
intention  of  performance,  and  for  the  very  pur- 
pose of  accomplishing  a  fraud,  it  is  a  most 
apt  and  effectual  means  to  that  end,  and  the  vic- 
tim has  a  remedy  by  action  or  defense'  " — citing 
Dowd  V.  Tucker,  41  Conn.  197;  Goodwin  v. 
Home,  60  N.  H.  485 ;  and  numerous  other  cases. 

[3]  It  can  make  no  difference  that  the 
plaintiff  could  have  secured  the  payment  of 
the  money  by  ad(H)ting  other  methods  at  the 
time;  for  this  will  not  defeat  his  eqiiity  to 
relief.  If  defendant's  promise  and  the  declar- 
ation of  his  intention  had  been  sincere  and 
faithful,  instead  of  the  opposite,  all  such  pre- 
cautions were  unnecessary  and  the  business 
of  life  could  not  be  conducted,  if  it  were 
required  that  men  should  anticipate,  and  ex- 
pressly guard  against  the  wily  devices  to 
which  the  deceitful  may  resort  The  defend- 
ant will  not  be  allowed  thus  to  take  advan- 
tage of  his  own  wrong,  by  which  the  plaintiff 
was  innocentiy  misled,  and  escape  the  conse- 
quences of  his  act  by  pleading  that  he  should 
not  have  been  trusted,  but,  on  the  contrary, 
dealt  with  on  the  supposition  that  he  would 
act  dishonorably.  The  law  does  not  look 
with  favor  upon  such  an  inadequate  excuse 
for  the  wrong,  but  affords  relief  against  the 
fraud  because  plaintiff  might  well  have  re- 
lied upon  the  promise  and  was  misled  by  it 
instead  of  pursuing  some  other  course  which 
defendant  really  prevented  by  his  deceitful 
promise.  The  courts  have  rejected  such  a 
defense.  Piggott  v.  Stratton,  De  Gex,  F.  A 
G.  33;  Sewing  Machine  Co.  v.  Bullock,  161 
N.  0.  1,  76  S.  E.  634.  In  the  case  last  dted 
numeroQB  authorities  are  collected  to  show 
that  such  a  defense,  which  Is  founded,  of 
course,  not  in  the  merit  of  the  plaintiff,  but 
the  demerit  of  the  defendant  is  not  allow- 
able.   We  there  said: 

"We  find  this  in  Cotttill  v.  Krum,  100  Mo. 
399,  13  S.  W.  753,  18  Am.  St  B^  549:  'It  is 
no  excuse  for,  nor  does  it  lie  in  the  mouth  of, 
the  defendant  to  aver  that  plaintiff  mi^t  have 
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discovered  the  wrong  and  prevented  its  accom- 
plishment had  he  exercised  watchfulness,  be- 
cause this  is  but  equivalent  to  saying:  You 
trusted  me;  therefore  I  had  the  right  to  betray 
you."  The  same  idea  is  expressed  in  another 
opinion  thus:  "We  doubt  if  it  is  equity  to  allow 
a  sharper  to  insist  on  the  fulfillment  ot  his  bar- 
gain, on  the  ground  that  his  victim  was  so  desti- 
tute of  sagacity  as  to  make  no  further  inquir- 
ies" ' — citing  Pomeroy  v.  Benton,  67  Mo.  531; 
Wannell  v.  Kem,  57  Mo.  478.  No  man  can  com- 
plain that  another  has  relied  too  implicitly  on 
the  truth  of  what  he  hims^  stated  (Kerr  on 
Fraud,  p.  81);  for  it  is  not  just  that  a  man  who 
has  intentionally  deceived  another  should  be 
permitted  to  say  to  him,  'You  ought  not  to  have 
trusted  me,  and  you  were  yourself  guilty  of  neg- 
ligence,' when  he  had  special  knowledge  of  the 
facts,  of  which  he  knew  the  other  to  be  ignorant. 
Bigelow  on  Fraud,  p.  523  et  aeq.  'We  are  not 
inclined  to  encourage  falsehood  and  dishonesty 
by  protecting  one  who  is  railty  of  such  fraud, 
on  the  tn^nnd  that  his  victim  had  faith  in  his 
word,  and  for  that  reason  did  not  pursue  in- 
quiries that  would  have  disclosed  the  falsehood.' 
Hale  V.  Philbrick,  42  Iowa,  81.  The  very  rep-, 
reeentations  relied  upon  may  have  caused  the 
party  to  desist  from  inquiry  and  neglect  his 
means  of  information;  and  it  does  not  rest  with 
him  who  made  them  to  say  that  their  falsity 
might  be  ascertained,  and  it  was  wrong  to  cred- 
it them.  To  this  principle  many  authorities 
might  be  cited.'  Graham  v.  Thoinpson,  56  Ark. 
290  [18  S.  W.  58,  29  Am.  St  Rep.  40].  'A 
person  cannot  procure  a  contract  in  his  favor  by 
fraud,  and  then  bar  a  defense  to  suit  on  it  on 
the  ground  that  had  not  the  other  party  been 
so  ignorant  vr  negligent  he  could  not  have  suc- 
ceeded in  deceiving  him.'  Warder  v.  Whitish, 
77  Wis.  430  [46  N.  W.  540].  'However  negU- 
gent  the  party  may  have  been  to  whom  the  in- 
correct statement  has  been  made,  yet  that  is  a 
matter  affording  no  ground  ,of  defense  to  the  oth- 
er. No  man  can  complain  that  another  has  too 
implicitly  relied  on  the  truth  of  things  he  has 
himself  stated.'  Reynell  v.  Sprye,  1  De  Gex, 
M.  and  G.  549.  These  cases  are  approved  in 
Strand  v.  Griffith,  97  Fed.  854  [38  O.  G  A. 
444],  which  is  a  very  instructive  one"— citing 
also  Eaton  v.  Winnie,  20  Mich.  156,  4  Am.  Rep. 
377:  Polloe*  on  Torts,  293,  and  Griffin  v. 
Lumber  Co..  140  N.  0.  514,  53  S.  E.  307,  6 
L.  R.  A.  (N.  S.)  463,  where  the  principle  as 
stated  in  the  above  cases  was  applied. 

In  the  connectioii  and  also  on  the  general 
question  as  to  the  representation  being  ac- 
tionable, we  may  add  the  case  of  Heradon  t. 
Hallway  Co.,  161  N.  O.  650,  77  S.  E.  683, 
wbere  it  was  held  that  a  promise  without 
any  intention  to  perform  it,  and  merely  to 
induce  action  by  another,  is  fraudulent  in  a 
legal  sense,  and  the  party  who  is  the  Tlctim 
of  the  fraud  is  entitled  to  relief,  citing  HiU 
▼.  Gettys,  138  N.  O.  375,  47  S.  B.  449,  and 
Braddy  t.  EUiott,  146  N.  C  682,  60  a  B.  507, 
16  L.  R.  A.  (N.  S.)  1121,  125  Am.  St  Rep. 
523,  both  of  which  fully  sustain  the  prin- 
ciple, and  they  .were  decided  upon  transac- 
tions concerning  the  conveyance  of  lands, 
and  not  sales  of  personal  property. 

[4]  The  next  Question  is  as  to  the  proper 
remedy.  The  plaintiff  would  be  enUUed  to 
rescission  of  the  contract  and  cancellation  of 
the  deed, -but  is  this  the  only  relief?  Kerr 
on  Ifraud  and  Mistake  at  page  333  says  that, 
when  a  contract  has  been  induced  by  false 
representation  or  the  transaction  is  tainted 
with  fraud  and  the  person  who  committed 
the  fraud  Is  a  party  to  the  transaction,  the 


latter  will  be  set  aside,  If  the  nature  of  the 
case  and  the  condition  of  the  parties  admit 
of  it,  or  the  defrauding  party  will  l>e  com- 
pelled to  make  his  representation  good,  so 
that  "the  one  whose  interest  has  been  affect- 
ed by  the  misrepresentation  (or  fraud)  has  an 
equal  right  to  be  placed  in  the  same  situa- 
tion as  If  the  fact  stated  were  true."  He  then 
says  that  the  defrauded  party  may  elect  to 
have  the  transaction  set  aside,  or  to  have 
such  relief  as  will  make  good  the  representa- 
tion. We  do  not  base  the  right  to  the  decree 
upon  the  doctrine  of  the  vendor's  lien,  which 
does  not  exist  in  this  state,  but  upon  the 
equity  arising  out  of  the  fraud  to  have  the 
purchase  money  made  a  charge  upon  the 
land,  upon  the  idea  that  defendant  should 
be  adjudged  to  hold  the  land  in  trust  because 
of  the  fraud,  and  not  be  entitled  to  hold  it 
absolutely  until  the  purchase  money  has 
been  paid.  It  is  not,  in  principle,  unlike  the 
case  of  Sykes  v.  Boone,  132  N.  G.  199,  43  S. 
B.  645,  95  Am.  St.  Rep.  619,  where  a  trust 
was  created  because  the  title  had  been  ob- 
tained by  a  false  promise.  It  is  in  the  nature 
of  a  trust  ex  malefido.  It  was  said  In  a 
similar  case: 

"Where  the  party  fraudulentiy  obtained  the 
conveyance  having  at  the  time  no  intention  of 
procuring  a  conveyance  to  his  grantor,  equity 
should  have  no  hesitation  in  treating  the  trans- 
action as  a  completed  sale  and  requiring  him 
to  pay  the  value  of  the  premises  he  received  and 
retained.  The  mere  fact  that  the  person  de- 
frauded might  have  a  remedy  at  law  would  not 
deprive  her  of  the  right  to  come  into  a  court 
of  chancery  and  have  the  agreed  consideration, 
or  the  value  of  the  premises,  declared  to  be  an 
equitable  lien  upon  the  lands.  Merrill  t.  Allen, 
38  Mich.  487. 

It  would  be  against  conscience  for  defend- 
ant to  hold  the  land,  as  be  insists  he  has  the 
right  to  do,  and  not  pay  for  it,  after  procur- 
ing the  deed  and  the  titte  by  a  fraud  prac- 
ticed upon  the  plaintiff. 

A  court  of  equity  is  not  bound  to  wrest 
the  property  from  the  wrongdoer  by  a  rescis- 
sion, but  may  mold  its  decree  to  the  partic- 
ular and  controlling  equity  of  the  case  and 
the  real  and  substantial  rights  of  the  parties. 
Story's  Eq.  Jur.  {$  27  and  28;  Edwards  v. 
Culberson,  111  N.  O.  342,  16  S.  B.  233,  18  L. 
R.  A.  204,  where  Chief  Justice  Shepherd  dis- 
cussed the  subject  at  length.  Equity  makes 
use  of  the  machinery  of  a  trust  for  the  pur- 
pose of  affording  redress  in  cases  of  fraud, 
and  will  follow  the  property  obtained  by  a 
fraud  in  order  to  remedy  the  wrong,  and 
only  stops  the  pursuit,  when  the  means  of 
ascertainment  fails  or  the  rights  of  bona 
fide  purchasers  for  value,  without  notice  of 
the  fraud  or  trust,  have  intervened. 

"  The  beautiful  character,  pervading  excel- 
lence, if  one  may  say  so,  of  equity  inriq>ra- 
dence,'  says  Judge  Story,  'is  that  it  varies  its 
adjustments  and  proportions  so  as  to  meet  the 
very  form  and  pressure  of  each  particular  case 
ii^  an  its  complex  habitudes.'"  Edwards  v. 
Culberson,  supra. 

"It  is  very  evident,"  said  the  court  in  Dansei- 
sen'B  Appeal,  73  Pa.  66,  "ilp,^;^,the  deed  wasjwiC 
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mortgage,  or  a  trust  ex  maleficio  would  arise; 
for  when  the  deed  was  delivered  no  consideration 
passed.  Miller  procured  the  estate  without 
payment  of  any  purchase  money,  and  therefore 
stood  In  no  better  situation  in  i)oint  of  fact 
than  one  in  whose  name  a  deed  is  taken  by  an- 
other who  nays  tlie  purchase  money.  In  equity 
the  estate  should  remain  in  Lanzcisen.  who  had 
received  nothiii!<  but  a  promise  to  raise  money 
for  his  use,  unless  the  promise  to  raise  be  equiva- 
lent o£  the  money  when  raised.  If  the  promise 
was  not  intended  to  be  performed  by  Miller, 
the  deed  was  obtained  by  a  deceit,  and  it  was 
a.  fraud  at  the  time  it  was  delivered;  But  if 
the  promise  be  performed,  the  true  intention  of 
the  parties  is  executed,  and  the  deed  should  stand 
aa  a  security  for  the  money." 

But  more  directly  to  the  point  Is  the  fol- 
lowing statement  of  the  principle  In  2  Story's 
m.  Jur.  S  1265,  p.  495: 

"In  equity  even  more  strongly  than  at  law  the 
maxim  prevails  that  no  man  shall  take  advan- 
tage of  his  own  wrong.  The  truth  is  that  courts 
of  equity,  in  regard  to  fraud,  whether  it  be  con- 
structive or  actual,  have  adopted  principles  ex- 
ceedingly broad  and  comprehensive  in  the  ap- 
plication of  their  remedial  justice,  and  especial- 
ly where  there  Is  any  fraud  touching  property, 
they  will  interfere,  and  administer  a  wnolesome 
jostice,  and  sometimes  even  a  stern  justice,  in 
favor  of  innocent  persons  who  are  sufferers  by  it 
without  any  fault  on  their  own  side.  This  is 
often  done  by  converting  the  offending  party  Into 
a  trustee,  and  making  thB  property  itself  sub- 
servient to  the  proper  purposes  of  recompense, 
by  way  of  equitable  trust  or  lien.  Thus  a  fraud- 
ulent purchaser  will  be  held  a  mere  trustee  for 
the  honest,  but  deluded  and  cheated  vendor." 

The  purchaser,  where  he  has  procured  the 
title  by  fraud,  will  be  treated  as  holding  the 
land  In  trust  (e^  delicto  or  ex  maleficio)  for 
the  benefit  of  his  vendor,  at  least,  In  order 
that  his  obligation  to  the  latter  may  be  en- 
forced. If  one  Invests  the  money  of  another 
In  land  especially  when  the  money  has  been 
obtained  by  fraud,  a  court  of  equity  will  fol- 
low the  fund  so  laid  out  In  the  land,  and 
subject  the  latter  by  sale,  If  necessary,  to 
the  reimbursement  of  the  defrauded  party 
or  owner  of  the  money.  Edwai-ds  t.  Culber- 
son, supra. 

"In  cases  of  this  sort  the  cestui  que  trust 
(the  beneficiary)  is  not  at  all  bound  by  the  act 
of  the  other  party.  He  has  therefore  an  option 
to  insist  upon  taking  the  property,  or  he  may 
disclaim  any  title  thereto,  and  proceed  upon 
any  other  remedies  to  which  he  is  entitled,  ei- 
ther in  rem  or  in  personam.  The  substituted 
fund  is  only  liable  to  his  option.  But  he  can- 
not insist  upon  opposite  and  repugnant  rights." 
2  Story's  Eq.  Jur.  {  1262. 

What  substantial  difference  Is  there  be- 
tween such  an  equity  and  ours,  where  land  Is 
procured,  Instead  of  money,  upon  a  false  and 
fraudulent  representation  of  Intention  to  pay 
for  it.  The  form  of  the  transaction  Is  dif- 
ferent, but  not  the  'substance.    It  Is  said  that: 

"The  forms  and  varieties  of  these  trusts,  which 
are  termed  ex  mnleEcio  or  ex  delicto  are  prac- 
tically without  limit,  and  the  principle  is  ap- 
plied wherever  it  is  necessary  for  the  obtaining 
of  complete  justice,  although  the  law  may  also 
give  the  remedy  of  damages  against  the  wrong- 
doers."   2  Pomeroy's  Eq.  Jur.  J  1053,  p.  628. 

[5]  But  If  this  were  not  a  valid  reason  for 
declaring  the  lien,  the  decree  should  be  sus- 
tained, upon  the  ground  that  the  declaration 


of  a  lien  Is  necessary  to  conform  to  the  pur- 
pose for  which  the  conveyance  was  made,  aua 
to  execute  that  purpose,  viz.  that  the  prop- 
erty should  become  a  part  of  the  partner- 
ship's assets,  each  of  the  parties  contribut- 
ing one-half  of  the  purchase  money  for  the 
original  tract  bought  of  Eunice  Dunn. 

[6]  The  plaintiff  is  not  entitled  to  any  ac- 
counting for  rents  and  profits  aa  vendor, 
which  relief  would  follow  a  rescission,  for  the 
decree  merely  carries  out  the  contract,  and 
vests  the  title  to  the  land  In  the  defendant, 
subject,  however,  to  the  payment  of  the  pur- 
chase money.  What  will  be  the  rights  of 
the  parties  in  this  land  hereafter  growing 
out  of  their  partnership  dealings  we  need  not 
now  determine,  nor  until  the  account  is  tak- 
en. The  sections  of  the  Judgment  numbered 
1,  2;  3,  4,  and  5,  being  the  questions  "special- 
ly referred  to,"  will  be  stricken  out  at  pres- 
ent and  without  prejudice,  and  a  reference 
ordered  to  take  and  state  the  partnership  ac- 
count, if  necessary.  The  questions  eliminat- 
ed above,  if  they  became  material  in  taking 
the  account,  or  in  the  further  progress  of  the 
case,  may  then  be  considered,  but  no  rents 
and  profits  can  be  recovered  unless  due  by 
defendant  to  the  partnership  in  some  way  or 
to  plaintiff  on  account  of  the  partnership  re- 
lation. 

[7]  The  other  questions  are  not  Important. 
The  creditors  cannot  be  affected  by  this  judg- 
ment; they  not  being  parties  to  the  action. 
It  will  be  time  enough  to  hear  them  when 
they  assert  their  rights. 

[S]  There  is  an  exception  to  remarks  of 
counsel.  As  we  said  substantially  in  State 
v.  Davenport,  156  N.  O.  696,  72  S.  E.  7,  and 
State  V.  Tyson,  133  N.  C.  692,  45  S.  E.  838,  it 
must  be  left  largely  to  the  discretion  of  the 
judge  at  what  stage  of  the  case  he  will  in- 
terfere to  protect  a  party  against  any  abase 
of  privilege  by  co'inseL  If  the  offense  is  ag- 
gravated. It  may  call  for  immediate  action, 
and  it  may  always  be  safer  to  act  promptly, 
and  also  to  give  the  jury  proper  caution  in 
the  charge  against  any  wrong  Influence  of 
Improper  remarks  made  In  the  heat  and  zeal 
of  debate,  but  at  least  it  is  a  case  for  the 
exercise  of  a  sound  and  wise  discretion,  and 
for  a  full  provision  against  harm  to  the  In- 
jured party.  Counsel,  too,  should  be  careful 
lest  they  spoil  a  verdict,  otherwise  perfectly 
good,  by  Inteniiterate  utterances  or  lmmoder> 
ate  Rpeedi. 

[9]  A  party  or  witness  should  not  be  sub- 
jected unjustly  to  abuse  which  is  calculated 
to  degrade  him  or  to  bring  him  into  ridicule 
or  contempt,  and  when  this  occurs,  he  is 
clearly  entitled  to  the  protection  of  the  court 
w^hen  he  asks  for  it  in  proper  time,  and 
sometimes,  perhaps,  when  he  does  not,  for 
the  court  should  extend  it  voluntarily,  in  the 
exercise  of  its  judgment  and  if  necessary  in 
order  that  the  trial  may  proceed  fairly  and 
impartially  and  lead  to  a  just  result.  We 
have  adverted  to  this  matter  again  because 
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of  the  comparative  frequency  of  such  excep- 
tions as  this  one.  In  this  case  the  judge 
acted  quickly  and  administered  a  proper 
caution.  State  v.  Hill,  114  N.  C.  780, 18  S.  E. 
971.  Counsel,  no  doubt,  was  exasperated  by 
the  alleged  conduct  of  the  witness  on  the 
stand  towards  him,  and  was,  in  a  measure, 
excusable  for  what  he  said  under  the  influ- 
ence of  the  supposed  provocation,  and  cer- 
tainly does  not  seem  to  have  been  blamable 
for  any  intentional  excess  of  description  or 
denunciation.  We  are  not  ready  to  say  that 
abuse  by  counsel  may  not  be  so  gross  some- 
times as  to  require  Uie  court  to  interfere  of 
its  own  volition,  witliont  any  appeal  from  a 
party,  but  this  question  Is  not  before  us.  See 
iitate  V.  Tyson,  supra;  State  v.  Davenport, 
supra.  The  remarks  of  counsel  were  checked 
by  the  judge,  and  what  the  attorney  after- 
wards said  was  addressed  to  the  court,  and 
not  to  the  jury.  We  cannot  see  that  any 
barm  was  done.  It  was  sufficient  that  the 
Judge  promptly  intervened  and  stopped  coun- 
sel in  a  proiier  manner,  and  Ills  language  was 
explicit,   positive,    and    peremptory    enough. 

There  was  no  error  in  the  rulings  of  the 
court  upon  the  questions  of  evidence,  and  the 
judge  was  right  in  confining  the  trial  to  the 
material  questions  in  controversy. 

The  judgment  will  be  modilied  as  herein 
Indicated. 

Modified. 

a07  S.  C.  32) 

WAIT  v.  WILUAMS.     (No.  0654.) 

(Supreme  Court  of  South  Carolina.    March  26, 
1917.) 

1-  PiXADiNo  €=>362(3)— Motion  w)  Stbikb— 

IMMATEBIAL     AVERMENTS— ANSWER. 

In  an  action  on  a  written  contract  reciting 
that  plaintiCf  bad  sold  and  conveyed  to  defend- 
ant a  tract  of  land,  the  consideration  being  vari- 
ous sums  and  lands  in  exchange,  together  with 
the  satisfaction  and  payment  of  a  note  and  chat- 
tel mortgage  executed  to  plaintiff  by  another,  on 
which'  there  was  due  considerably  more  than 
?1,000,  but  that  it  was  inconvenient  to  pay  the 
same,  and  therefore  defendant  agreed  to  pay 
plaintiff  $1,000  in  full  satisfaction  of  the  note 
and  mortgage,  or  if  defendant  preferred  the 
same  should  be  assigned  to  him,  averments  in 
the  answer  as  to  what  defendant  said  the  mort- 
sngor  told  him,  together  with  the  mortgagor's 
denial  of  the  claim,  Aeiti  properly  stricken  ;  such 
allegations  raising  no  issuable  fact,  and  there 
being  no  averment  that  defendant  believed  them. 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  i  1152.] 

2.  CoNTBAOTB    <S=»334  — Action— Answer  — 

Failure  of  Consideration. 
In  such  case,  the  answer  after  the  striking 
OQt  of  allegations  as  to  statements  of  the  mort- 
gagor held  sufficient  to  show  a  failure  of  consid- 
eration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  1660-1663.] 

?,.  Guaranty  ®=>'4 — CoNSTRtJCTioN. 

Such  contract  wag  not  merely  a  guaranty 
of  the  payment  of  the  note  and  mortgage,  but 
was  an  express  agreement  to  pay  the  sum 
named. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  S{  8-6.] 


!  4.  AsaioNMENTS  «=»07  —  Assignjient  With- 
out Recourse— Obligation  of  Indorses. 
An  assignment  of  a  chose  in  action,  without 
recourse,  as  a  mortgage  and  note,  relieves  the 
assignor  of  the  general  liability  of  an  indorser, 
but  in  the  absence  of  further  limitation  he  is 
liable  on  the  implied  warranties  of  a  vendor 
that  the  note  and  mortgage  are  valid  and  sub- 
sisting legal  obligations,  and  that  the  property 
described  in  the  mortgage  is  subject  to  levy. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  U  172-176.] 

5.  Contracts  «=»91— Actions— Dibeoted  Ver- 
dict. 
In  an  action  on  a  contract,  where  defendant 

set  up  failure  of  consideration,  and  there  was 

evidence  to  support  his  plea,  verdict  should  not 

be  directed  for  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent  Dig.  i  258.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  T.  J.  Mauldin,  Judge. 

Action  by  W.  I*  Wait  against  J.  Hudson 
Williams.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Beversed  and  remanded. 

James  H.  Price,  of  Greenville,  for  appel- 
lant. B.  Wofford  Walt,  of  Darlington,  and 
J.  J.  McSwain,  of  Greenville,  for  respondent. 

~  HTDRICK,  J.  This  action  was  brought 
on  a  written  contract,  dated  February  26, 
1915,  in  which  it  is  redted  that  plaintiff  had 
sold  and  conveyed  to  defendant  a  tract  of 
land,  the  consideration  being  various  snm^ 
and  lands  in  exchange,  "together  with  the , 
satisfaction  and  payment  of  a  note  and  chat- 
tel mortgage  executed  to  said  Walt  by  L.  P. 
Hendrix,  on  .which  said  note  there  Is  con- 
siderably more  than  $1,000  due,"  but  that  it 
was  Inconvenient  then  to  pay  the  same;  and 
therefore.  In  consideratiou  of  the  premises 
and  the  extension  of  time  for  payment, 
defendant  agreed  to  pay  plaintiff  $1,000,  on 
November  1, 1915,  which  was  to  be  In  full  sat- 
isfaction of  the  note  and  mortgage,  or.  if  de- 
fendant preferred,  the  same  were  to  be  as- 
signed to  him  by  plaintiff,  without  recourse. 
The  first  paragraph  of  defendant's  answer 
was  a  general  denial,  except  as  thereinafter 
admitted;  and  the  remaining  paragriyihs 
were  as  follows: 

"(2)  That  defendant  admits  the  execution  of 
the  contract  specified  in  the  complaint,  but  id- 
ileges  (as  will  be  shown  by  said  contract)  that 
it  was  in  simple  words  merely  to  guarantee  to 
plaintiff  the  payment  of  a  note  and  mortgage 
due  plaintiff  by  Li.  P.  Hendrix.  That  defendant 
was  informed  and  believed  by  plaintiff  or  his 
agents  that  the  said  note  and  mortgage  was  per- 
fectly good,  and  that  there  were  no  defenses  to 
the  same.  That  defendant  has  himself  called 
upon  L.  P.  Hendrix  for  the  payment  of  the  said 
note  and  mortgage,  and  alleges  that  the  laid  L. 
P.  Bendrix  claimt  that  the  same  is  unjust,  and 
that  he  it  not  duo  plaintiff  anj/thing  like  $1,000. 
Defendant  aUeges  that  the  taid  L.  P.  Hendiia 
M  an  ignorant  man,  and  plaintiff  it  a  minitter 
of  the  gosiiel,  and  that  the  said  L.  P.  Hendrix 
declares  that  the  taid  plaintiff  induced  the  laid 
L.  P.  Hendrix  to  sign  the  taid  note  and  mart- . 
gage  under  misrepresentations,  and  v>as  charging 
him  for  a  lot  of  fertilisers  which  plaintiff  of  hit 
own  accord  shipped  to  Gycenville  to  sell  two  or 
three  yean  ago.     That  the  taid  L.  P.  Hendrix 
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deniet  the  said  note  and  mortgage,  and  sets  up 
the  defense  of  failure  of  oonsideration  against 
(Ae  same.  That  defendant  has  served  notice  up- 
on the  said  L.  P.  Hendria  to  appear  and  defend 
the  complaint  in  this  case. 

"(3)  That  by  reason  of  the  defense  entered  hv 
the  said  L.  P.  Hendrim  against  the  said  ywte  and 
mortgage,  which  defendant  believed  to  be  abso- 
lutely good  from  statements  made  to  him  when 
the  trade  referred  to  was  made,  defendant  al- 
leges that  there  has  been  a  failure  of  considera- 
tion for  the  contract  set  forth  in  the  complaint" 

On  plaintUT's  motion,  the  couii:  struck  from 
the  answer  the  parts  italicized.  Plaintiff 
proved  tender  of  the  note  and  mortgage  as- 
signed to  defendant,  without  recourse,  and 
defendant's  refusal  of  payment.  Defendant 
testified  that  some  of  the  property  described 
in  the  mortgage  is  not  In  existence,  some  of 
the  stock  having  died,  but  did  not  say  wheth- 
er it  died  before  or  after  be  signed  the  con- 
tract with  plaintiff.  I*  P.  Hendrlx,  the  mort- 
gagor, testified  "that  be  did  not  consider  that 
he  owed  anything  on  the  note  and  mortgage," 
and  that  "he  would  fight  the  note, and  mort- 
gage in  court."  The  court  excluded  the  de- 
tails of  his  transactions  with  plaintiff,  to 
which  no  exception  was  taken.  There  was 
other  testimony,  which  is  not  relevant  to  the 
points  decided.  Defendant  am)eals  from 
judgment  on  verdict  directed  for  plaintiff, 
and  raises  the  issues  herein  considered. 

[1]  There  was  no  error  in  striking  from  the 
answer  the  matter  italicized.  It  states  no 
,  defense  or  issuable  fact  It  states  only  what 
defendant  says  Hendrlx  told  him,  or  what  he 
says  Hendrix  claims  with  regard  to  the  note 
and  mortgage  and  his  liability  thereon.  De- 
fendant does  not  allege,  even  on  information 
and  belief,  that  what  Hendrix  told  him,  or 
what  Hendrix  claims,  is  true. 

[2]  But  there  was  enough  left  In  the  an- 
swer to  admit  evidence  of  the  failure  of  con- 
sideration of  the  contract  sued  (m,  which 
could  have  been  shown  by  proving  the  want 
or  failure  of  consideration  of  the  note  and 
mortgage  prior  to  the  date  of  the  contract 
sued  on,  or  the  existence  at  that  time,  of  de- 
fenses to  the  note  and  mortgage  which  would 
have  defeated'  in  whole  or  In  part  the  recov- 
ery of  a  judgment  for  what  was  called  for 
on  the  face  of  those  papers. 

[3]  The  contention  of  defendant  that  the 
contract  is  only  a  guaranty  of  the  payment 
of  the  note  and  mortgage  is  too  untenable  to 
require  discussion.  In  language  too  plain  to 
admit  of  doubt,  defendant  agreed  to  pay  plain- 
tiff $1,000  for  an  assignment  of  the  papers, 
without  recourse. 

[4]  An  assignment  of  a  chose  In  action, 
without  recourse,  relieves  the  assignor  of  the 
general  liability  of  an  Indorser;  but,  in  the 
absence  of  any  further  limitation  of  his  lia- 
bility, he  Is  liable  upon  the  implied  warran- 
ties of  a  vendor,  who  impliedly  warrants  that 
the  thing  sold  is  what  It  purports  to  be — in 
this  Instance,  that  the  note  and  mortgage 
were  valid  subsisting  legal  obligations  for  the 
amount  called  for  by  the  note,  and  the  prop- 


erty described  In  the  mortgage.  Strange  v. 
Ellison,  2  Ball.  385;  Hall  v.  Latimer,  81  S. 
a  90.  61  S.  B.  105T ;  Bank  v.  Speegle,  91  S. 
C.  13,  74  S.  E.  40.  But  there  Is  no  Implied 
warranty  of  the  solvency  of  the  mortgagor, 
or  of  the  value  of  the  property  described  In 
the  mortgage.  The  law  is  stated  in  2  B.  C. 
I*  at  page  627: 

"Even  where  the  words  'without  reooorse'  are 
added  in  an  assignment  of  a  chose  in  action. 
there  still  remains  an  implied  warranty  that  the 
right  transferred  is  what  it  purports  to  be, 
namely,  that  it  is  a  valid  and  genuine  obliga- 
tion of  the  parties,  based  on  adequate  and  suffi- 
cient consideration,  and  that  the  amount  of  mon- 
ey it  calls  for  was  owing  and  unpaid  at  the  time 
of  the  assignment." 

The  authorities  cited  In  the  note  fully  sus- 
tain the  text.  See  especially  the  case  of 
Trustees  V.  &lers,  68  W.  Va.  125,  69  S.  E. 
468,  Ann.  Cas.  1912A,  924,  and  the  authori- 
ties cited  In  the  principal  case,  and  the  note 
reviewing  the  authorities. 

[E]  There  is  no  exceptlcHt  to  the  exclnsicm 
of  the  testimony  of  Hendrix  with  regard  to 
his  transactions  with  the  plaintiff,  which 
might  or  might  not  have  shown  the  want  or 
failure  of  consideration  of  the  note  and  mort- 
gage; therefore  the  judgment  cannot  be  as- 
sailed on  that  ground ;  but  there  was  enough 
In  his  testimony  and  In  that  of  defendant  to 
warrant  a  reasonable  Inference  that,  at  the 
date  of  the  contract  sued  on,  the  amount 
called  for  on  the  face  of  the  note  and  mort- 
gage was  not  due  and  owing  by  the  mortga- 
gor, and  that  some  of  the  property  described 
in  the  mortgage  was  not  then  in  existence. 
True,  the  testimony  upon  these  points  is  very 
vague  and  indefinite,  and  therefore  unsatis- 
factory and  InconcIusiTe,  and  we  do  not  inti- 
mate any  opinion  as  to  whether  the  Infer- 
ences suggested  should  or  should  not  have 
been  drawn  from  it,  but,  as  It  was  suscep- 
tible of  those  Inferences,  the  court  erred  in 
directing  the  verdict 

Judgment  reversed. 

GARY,  0.  J.,  and  WATTS,  PBASEB,  and 
GAGE,  JJ.,  concur. 


Off!  S.  c.  90) 

PORTER  V.  BENNETTSVILIiB  &  0.  RI. 
•    (No.  9659.) 

(Supreme  Court  of  South  Carolina.    Mard>  2S, 
1917.) 

1.  Masteb  and  Servant  4=>2a5<9)— Irjubic<; 
TO  Sbbvant  —  NsauoBNCK  —  QoisrioN  fob 

JUBT. 

In  a  railroad  section  foreman's  action  for 
injuries  caused  by  an  unfastened  telephone 
booth  eight  feet  high  with  a  base  of  three  by 
four  feet  which  fell  upon  him,  in  which  the  evi- 
dence was  conflicting  on  the  question  whether 
tlie  height  of  the  booth  was  out  of  proportion 
to  its  base,  the  issue  of  defendant's  n^igence 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.   I  lOia] 
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2.  BviDENOz  (8=»513(Z)— OPimoiT  BJvidbno*— 
ExPBBTS— Competency. 

A  carpenter  admittedly  qualified  to  testify 
aa  an  expert  with  regard  to  the  proper  construc- 
tion of  buildings  generally,  although  he  had  no 
experience  in  the  building  of  telephone  bootha, 
was  properly  allowed  to  express  bis  opinion  that 
the  booth  was  too  high  for  its  base,  since  the 
Question  before  the  court  was  the  stability  of 
the  structure,  and  not  its  fitness  as  a  telephone 
booth. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  2317,  2318.] 

3.  Dauaoes   «=9216(1)    —   Iwstbtjctions   — 
Measure. 

An  instruction  on  measure  of  damages  read- 
ing "If  you  find  the  plaintiff  is  entitled  to  recov- 
er actual  damages,  you  may  take  into  consid- 
eration future  damages,  and  future  damages  are 
reasonably  certain  will  result  in  the  future  from 
the  injury,"  and  "you  may  take  into  consid- 
eration the  loss  of  time  and  capacity  to  earn  a 
livelihood,  physical  and  mental  pain  and  suffer- 
ing, and  that  which  be  is  reasonably  certain  of 
necessity  to  suffer  in  the  future,  the  permanency 
of  the  injury,  and  the  impairment  of  his  health, ' 
was  not  subject  to  the  too  critical  objection 
that  it  authorized  an  award  of  damages  not 
caused  by  plaintiff's  physical  injuries. 

[Ed.  Note.— Foir  other  cases,  see  Damages, 
Cent.  Dig.  H  548,  549.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlcm  County ;  Thos.  S.  Sease,  Judge. 

Action  by  John  W.  Porter  against  the  Ben- 
nettsville  &  Cheraw  Hallway.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

D.  D.  McColl,  of  Bennettsville,  and  A.  F. 
Woods,  of  Marion,  for  appellant.  L.  D.  Llde 
and  W.  F.  Stackhouse,  botli  of  Marion,  for 
respondent 

HTDRICK,  J.  Defendant  appeals  from 
Judgment  for  plaintiff  for  $3,000  damages  for 
personal  Injuries. 

While  plaintlS  was  at  work  on  defendant's 
track  as  section  foreman,  a  telephone  bootli 
placed  by  the  track  for  the  purpose  of  giving 
train  orders  was  blown  down  and  fell  on 
lilm.  Injuring  him  severely  and  permanently 
In  l>ody  and  limb. 

[1]  The  base  of  the  booth  was  about  3x4 
feet,  and  it  was  8  feet  Ugh.  It  was  set  upon 
two  rongb-hewn  cross-ties  without  being  brac- 
ed or  anchored  to  the  ground  or  fastened  to 
the  cross-ties.  Plaintiff's  evidence  tended  to 
show  that  its  height  was  out  of  proportion 
to  its  base  to  withstand  an  ordinary  wind, 
nnd  that  it  was  overturned  by  such  a  wind. 
Defendant's  evidence  tended  to  show  that  It 
was  a  reasonably  safe  structure,  and  that  it 
was  blown  down  by  a  storm  of  extraordinary 
violence.  Plaintiff's  evidence  warranted  a 
finding  of  actionable  negligence,  and  defend- 
ant's evidence  did  no  more  than  raise  a  con- 
flict as  to  that  issue;  therefore  •the  court 
properly  overruled  defendant's  motion  for  a 
directed  verdict,  and  submitted  the  issue  of 
defendant's  negligence  to  the  Jury. 

[2]  One  of  plaintiff's  witnesses  who  had 

been  a  carpenter  and  building  contractor  for 

'22  years  was  allowed  to  express  his  opinion 


that  the  booth  was  too  high  for  its  base.  The 
objection  to  this  testimony  was,  not  that  the 
witness  was  not  qualified  to  testify  as  an  ex- 
pert with  regard  to  the  proper  construction 
of  buildings  generally,  but  that  it  did  not 
appear  that  he  had  bad  any  experience  in  the 
building  of  telephone  booths.  The  question 
before  the  court  was  not  as  to  the  fitness  of 
the  structure  as  a  telephone  booth,  but  as  to 
its  stability,  as  to  which  the  witness  was 
competent  to  speak  as  an  expert.  The  objec- 
tion was  properly  overruled. 

[3]  As  to  the  measure  of  damages,  the 
court  told  the  jury: 

"If  you  find  the  plaintiff  is  entitled  to  recover 
actual  damages,  you  may  take  into  consideration 
future  damages,  and  future  damages  ore  such 
as  are  reasonably  certain  will  result  in  the  fu- 
ture from  the  injury.  You  may  take  into  con- 
sideration the  loss  of  time  and  capacity  to  earn 
a  livelihood,  physical  and  mental  pain  and  suf- 
fering, and  that  which  he  is  reasonably  certain 
of  necessity  to  suffer  in  the  future,  the  perma- 
nency of  the  injury,  and  the  impairment  of  hia 
health." 

The  objection  that  this  instruction  allowed 
the  jury  to  award  damages  for  mental  an- 
guish not  caused  by  plaintifTs  physical  inju- 
,rle8  is  too  critical. 

Judgment  affirmed 

GARY,  O.  J.,  and  WATTTS,  FRASER,  and 
GAGE,  JJ.,  concur. 

"°°°^""  OOT  S.  C.  99) 

MOLIiOY  T.  MOIiLOY.    (No.  9662.) 

(Supreme  Coiu-t  of  South  Carolina.    March  29, 
1917.) 

Husband  and  Wife  €=a296,  300— Action  fob 

Alimony  —  Tempobary  Aukort  —  Disobb- 

tion  op  coubt. 

In  an  action  for  alimony,  the  allowance  of 

temporary  alimony  and  counsel  fee  is  a  question 

largely  within  the  discretion  of  the  circuit  judge, 

and  his  decision  will  not  be  reviewed  except  tor 

an  abuse  of  such  discretion. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  1084r-1088,  1098.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  Edward  Mclver,  Spe- 
cial Judge. 

Action  for  alimony  by  Agnes  E.  Molloy 
against  T.  I/.  Molloy.  From  an  order  grant- 
ing plaintiff's  motion  for  temporary  alimony 
and  counsel  fee,  defendant  appeals.  Appeal 
dismissed. 

liOgan  &  Graces  of  Charleston,  for  appel- 
lant Legge  &  Allan,  of  Charleston,  for  re- 
spondent 

FRASER,  J.  This  is  an  action  for  alimony, 
begun,  by  service  of  a  summons  and  com- 
plaint, the  complaint  being  afterwards  amend- 
ed. The  defendant  demurred  to  the  com- 
plaint on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Pending  a  hearing  on  the  demurrer  motion 
was  made  before  his  honor,  Special  Judge 
Edward  Mclver,  for  temporary  alimony  and 
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counsel  fee.  Rls  honor  granted  the  applica- 
tion, and  this  appeal  is  from  his  order. 
Appellant  in  his  argument  says: 
"While  there  are  three  exceptions,  they  raise 
a  single  question,  that  the  entire  record  compris- 
ing the  complaint,  the  affidavits  on  behalf  of 
plaintiff  and  on  the  part  of  the  defendant  show 
that  plaintiff  is  not  entitled  to  temporary  ali- 
mony." 

In  Levin  t.  Levin,  68  S.  C.  126,  46  S.  E>. 
d45,  this  court  says: 

"The  delicacy  of  the  subject  makes  the  appli- 
cation of  principle  to  the  facts  of  each  case  the 
real  judicial  task." 

In  Gordon  v.  Gordon,  91  S.  G.  245,  74  S.  El 
360,  and  other  cases  It  is  held  that  the  ques- 
tion of  the  allowance  of  temiwrary  alimony 
and  counsel  fee  Is  a  matter  largely  within 
the  discretion  of  the  circuit  judge,  and  this 
court  sees  no  abuse  of  discretion  In  the  case. 

The  appeal  Is  dismissed. 

GARY,  a  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  33.,  concur. 

(107  S.  C.  28)  

NATIONAL  BANK  OP   SAVANNAH  y. 
SOUTHERN  BY.,  CAROLINA  DI- 
VISION.    (No.  9652.) 

(Supreme  Court  of  South  Carolina.    March  22, 
1917.) 

1.  Action  «=»27(1)— Misdescbiition  o»  Bill 
OF  Lading — ^Nature  op  Action. 

An  action  against  a  carrier  for  negligently 
issuing  a  bill  of  lading  misdescribing  the  prop- 
erty is  based  upon  tort,  and  not  contract. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  SI  160-170,  105.J 

2.  ToBTS    «=»22— Joint   Liabilitt— Cabbikb 

AND  SniFPEH. 

A  railroad  company  and  shipper  co-operating 
in  issuing  bills  of  lading  falsely  describing  prop- 
erty shipped  are  joint  tort-feasora 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dfg.  §i  29,  31.] 

3.  Judombnt   ®=»631—Patment— Effect   ok 
Action  Against  Joint  Tort-feasors. 

Although  judgment  may  be  recovered  against 
either  or  both  joint  tort-feasors,  collecting  the 
entire  judgment  against  one  tort-feasor  bars 
further  proceedings  against  the  other. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $f  1004,  1088,  1147.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County ;  A.  W.  Holman,  Special 
Judge. 

Action  by  the  National  Bank  of  Savannah 
against  the  Southern  Railway,  Carolina  Di- 
vision. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Garrard  &  Gazan,  of  Savannah,  Ga.,  and 
McCullougb,  Martin  &  Blythe,  of  Greenville, 
for  appellant.  B.  L.  Abney  and  Frank  G. 
Tompkins,  both  of  Columbia,  for  respondent 

WATTS,  J.  This  is  an  action  of  plaintiff 
against  the  defendant  for  $13,094.04,  and  in- 
terest at  7  per  cent  per  annum  from  Janu- 
ary 6,  1911.  The  defendant  answered  deny- 
ing the  material  allegations  of  the  complaint. 
At  that  time  there  was  pending  in  the  United 


States  Court  tor  the  District  of  South  Caro- 
lina an  action  by  the  same  plaintiff  against 
the  Kershaw  Oil  Mill  and  Lancaster  Oil 
Company,  which  action  was  l>ascd  on  the 
same  facts  set  out  in  the  complaint  berein. 
This  case  in  the  United  States  court  after 
protracted  litigation  resulted  in  the  plaintiffs 
finally  obtaining  judgment  on  January  29, 
1913,  for  the  sum  of  $11,416.58,  which  was 
paid  on  April  3, 1914,  at  that  time  amounttsg 
to  $12,353.37. 

The  defendant  after  this  Judgment  was 
paid  filed  a  supplemental  answer  to  the  com- 
plaint In  this  case  and  alleged  and  sets  up 
as  a  bar  to  this  action  the  proceedings  in 
the  federal  court,  alleges  payment  of  the 
judgment,  and  pleads  the  recovery  and  satis- 
faction of  this  as  a  bar  to  this  action,  and 
seta  up  as  another  defense  that  the  claim 
is  barred  because  of  the  fact  that  it  was  not 
filed  within  four  months  prescribed  by  the 
bills  of  lading.  The  defendant  demurred  to 
these  two  defenses,  and  the  cause  was  beard 
by  Special  Judge  W.  A.  Holman,  at  the  sum- 
mer term  of  court,  1914,  for  Kershaw  county, 
who  sustained  the  demurrer  rdative  to  the 
time  of  filing  the  claim  and  overruled  the 
demurrer  as  to  the  plea  of  the  defendant 
that  the  payment  of  the  Judgment  obtained 
In  the  federal  court  was  a  bar  to  the  action. 

From  this  order  both  plaintifl  and  defend- 
ant appeal,  and  the  questions  raised  by  the 
exceptions  present  two  questions  for  the  de- 
termination of  this  court.    The  first  is :. 

"Under  the  facts  of  this  case  is  the  judgment 
and  satisfaction  thereof  in  the  case  of  plaintiiE 
against  the  Kershaw  Oil  Mills  in  the  federal 
court  a  complete  bar  to  this  cause  of  action?" 

We  will  consider  this  question.  No  one 
is  oitltled  but  for  one  full  compensation  for 
a  violation  of  his  rights. 

[1]  The  plaintiff  insists  that  his  action 
against  the  oil  mill  was  an  action  in  tort, 
and  against  the  defendant  is  an  action  In 
contract.  We  think  under  the  facts  In  the 
case  that  this  Is  a  fine-drawn  distinction. 
The  erroneous  statement  placed  In  the  bills 
of  lading  by  the  oil  mill  comjMnles  and  the 
defendant  railroad  constituted  a  tort.  It  was 
by  reason  of  this  erroneous  statement  alone 
that  the  bank  was  lndu<»d  to  pay  out  money 
for  the  bills  of  lading  and  lost  its  money. 
The  preliminary  question  to  be  determined 
Is  whether  this  action  is  fDr  breach  of  con- 
tract or  a  tort  The  action  Is  for  an  alleged 
violation  of  duty  on  the  part  of  the  defend- 
ant in  negligently  Issuing  a  bill  of  lading 
puqiortlng  to  be  cotton  when  It  was  "linters.** 
The  alleged  violation  of  duty  on  the  part  of 
the  defendant  was  a  tort.  The  action  is  for 
a  tort.  The  plaintiff  was  Injured  by  the 
defendant's  negligence  in  issuing  a  bill  of 
lading  containing  erroneous  statement  l>y 
reason  of  which  plaintiff  suffered  dnniaso. 
Chief  Justice  Gary,  in  Pickens  v.  ltuiU-u:ui 
Co..  64  S.  C.  602,  32  S.  B.  667,  laid  do\vii  the 
law  that: 
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"An  action  by  a  passenger  against  a  railroad 
company  for  failure  to  carry  lier  to  her  desti- 
nation by  reason  of  its  negligence  is  an  action  in 
tort,  and  not  one  in  contract." 

[2]  The  complaints  by  the  plaintiff  in  the 
two  cases  are  identical.  It  Is  conclusively 
shown  that  both  actions  grew  out  of  the  same 
state  of  facts  under  the  allegations  of  the 
complaint.  The  Kershaw  Oil  Mills  Company 
and  the  railroad  company  acted  together  and 
caused  to  be  Issued  the  alleged  fraudulent 
bills  of  lading  in  question.  The  allegations 
of  the  complaint  make  the  oil  mills  and  the 
railroad  Joint  tort-feasors.  It  alleges  and. 
shows  that  the  railroad  company  at  the  re- 
guest  of  the  oil  mills  assisted  the  oil  milla  in 
carrying  out  Its  purpose  as  to  the  issuance  of 
erroneous  and  misleading  bills  of  lading.  The 
wrong  act  of  one  was  the  wrong  act  of  both ; 
they  acted  together  in  concert,  and  by  mutual 
assistance  aided  each  other  in  issuing  the 
erroneous  bills  of  lading.  The  oil  mill  re- 
quested It  The  railroad  acceded  to  this  re- 
quest, and  Issued  the  bills  of  lading  as  asked 
for.  The  wrong  done  to  the  plaintiff  was  the 
Jotat  act  of  the  defendant  and  the  oil  mill. 
Both  were  Joint  tort-feasors. 

[3]  The  plaintiff  had  the  right  to  sue  them 
separately  and  to  recover  Judgment  against 
each.  If  the  plaintiff  had  prosecuted  both 
actions  to  Judgment,  It  could  have  done  so, 
and  then  elected  which  Judgment  It  would 
collect,  but  it  could  have  only  one  satis- 
faction. The  plaintiff  could  have  a  Judg- 
ment against  either  of  the  defendants  or  both 
as  they  were  Joint  tort-feasors,  but  it  could 
have  but  one  satisfaction  for  the  wrong  done. 
Bat  when  the  plaintiff  obtained  Its  Judgment 
against  the  oil  jnlll  and  accepted  satisfaction 
of  It,  as  was  done  In  this  case,  then  under 
the  law  the  defendant  was  released  from  all 
liability  to  the  plaintiff.  There  was  but  a 
single  tort,  and  by  the  acceptance  of  the 
amount  paid  on  the  Judgment  obtained  in  the 
federal  court -and  satisfying  the  same  the 
plaintiff  was  compensated  for  all  damages 
It  sustained  by  reason  of  the  wrongful  issu- 
ance of  .the  bills  of  lading  in  the  action. 

It  is  unnecessary  for  us  to  consider  the 
exceptions  made  by  the  defendant 

The  plalntliTs  exceptions  are  overruled. 

Judgment  affirmed. 


GARY,  C.  J., 
In   the  result 
concur. 


and  HYDRIGK,  J.,  concur 
FRASBR   and  GAGE,   J  J., 


OOT  S.  C.  109) 

THOMAS  et  al.  v,  SPARTANBURG  RT.,  GAS 
&  ELECTRIC  CO.  et  aL    (No.  9665.) 

(Supreme  Court  of  South  Carolina.    March  29, 
1917.) 

1.  DiscovEBt  «=5»51  —  Showino  Required — 

Statttte. 

In   administering   the   remedy  of  discovery, 

under  Code  Civ.  Proc.  1912,  |S  427.  428.  et  scq., 

the  rules   that   formerly   obtained   in  equity   as 

to  the  showing  required,  etc.,  which  have  not 


been  changed  by  statute,  are  generally  adher- 
ed to. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  §  65.] 

2.  Discovert  €=355  —  Application  —  Pbima 
Facie  Showing. 

To  warrant  a  coart  in  exercising  the  power 
of  granting  discovery  under  statute,  the  moving 
party  should  show,  at  least  prima  facie,  such 
facts  as  will  enable  the  court  to  form  its  own 
opinion. 

[Ed.  Note. — For  other  cases,  see  Discovery, 
Cent  Dig.  {§  68-70.] 

3.  Discovert    «=»97(4)— Statute— Astidavit 

^"SUFFICIBNCT 

Under  Code  C5v.  Ppoc.  1912,  gj  427,  428,  et 
seq.,  an  order  to  compel  defendant  to  furnish  a 
paper  should  not  be  granted  uffon  an  affidavit 
which  merely  assumes  existence  of  paper  and 
fails  to  show  that  the  persons  applied  to  for  in- 
spection had  possession  at  time  of  application 
and  refused  to  allow  inspection,  or  that  inspec- 
tion is  necessary  for  prosecution  of  action. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  g§  128,  129.] 

4.  Discovert  «=>4S— Persons  Who  mat  be 

EXAinNED. 

Under  Code  Civ.  Proc.  1912,  §§  427,  428,  et 
seq.,  ,a  bill  of  discoverer  should  not  be  granted 
for  examination  of  parties  not  officers  or  agents 
of  a  corporation  to  be  examined. 

[Ed.  Note.— For  Other  cases,  see  Discovery, 
Cent.  Dig.  g  62.] 

6.  Appbax  and  Error  €=9559  —  Obdeb  Set- 
tling Case— Ierklevant  Matter. 
An  order  settling  the  case,  which  required 

appellants  to  print  a  great  deal  of  irrelevant 

matter  in  the  'Hiase,"  will  be  reversed  on  at>p«il. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 

Error,   Cent  Dig.  §{  248a-2489.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Thos.  S.  Sease, 
Judge. 

Action  by  A.  3.  Thomas  and  others  against 
the  Spartanburg  Railway,  Gas  4  Electric 
Company  and  another.  BYom  an  order  al- 
lowing plaintiffs  to  examine  as  witnesses  of- 
ficers of  the  unnamed  defendant,  and  an  or- 
der settling  the  "case,"  defendants  appeal. 
Both  orders  reversed. 

Sanders  &  De  Pass,  of  Spartanburg,  for 
appellants.  G.wynn  &  Hannon,  NlchoUs  & 
NIcbolls,  and  John  Gary  Evans,  all  of  Spar- 
tanburg, for  respondents. 

HTDRICK,  J.  Plaintiffs  brought  this  ac- 
tion to  recover  of  defendants  the  penalties 
provided  by  statute  (sections  3949,  3950,  vol. 
1,  Civ.  Code  1912)  for  the  failure  of  defend- 
ants to  provide  their  cars  with  fenders,  and 
alleged,  inter  alia,  that  the  defendant  Spar- 
tanburg Railway,  Gas  &  Electric  Company 
became  liable  for  the  penalties  from  Febru- 
ary 23,  1910,  the  date  the  statute  became  ef- 
fective, until  the  latter  part  of  1912,  when 
the  defendant  the  South  Carolina  Light  Pow- 
er &  Railways  Company  "obtained  all  or  a 
part  of  the  stock  of  the  said  Spartanburg 
Railway,  Gas  &  Electric  Company  and  as- 
sumed control  of  same,  enjoying  all  the  rights 
and  privileges,  and  incurring  nil  the  liabili- 
ties and  penalties,  of  its  predecessor,"  and. 
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chat,  since  that  time,  the  defendant  South 
Carolina  Light,  Power  &  Railways  Company 
has  Incurred  and  Is  liable  tor  such  penalties, 
to  wit,  $10  a  day  for  every  day  that  Its  cars 
^ere  operated  without  fenders. 

The  defendants  filed  separate  answers,  and 
riach  denied  liability  upon  numerous  grounds, 
unnecessary  to  mention  here,  and  pleaded  a 
misjoinder  of  actions. '  Some  time  after  the 
filing  of  the  answers,  defendants  gave  notice 
that,  on  the  call  of  the  case  for  trial,  they 
would  move  to  require  plaintlfCs  to  elect 
against  which  defendant  they  would  go  to 
trial.  On  May  23,  1916,  on  motion  of  plain- 
tiffs, the  court  ordered  F.  H.  Knox  and  W.  S. 
Glenn  to  appear  and  be  examined  by  plain- 
tiffs as  witnesses  and  officers  of  the  defend- 
ant South  Carolina  Light,  Power  &  Rail- 
ways Company.  Prom  that  order  the  defend- 
ants appealed,  and  also  from  an  order  set- 
tling the  "case." 

[1]  FlaintUTs  sought  to  take  the  testimony 
of  the  witnesses  named  under  the  provisions 
of  chapters  5  and  6,  sections  427,  428,  et  seq., 
of  the  Code  of  Civil  Procedure,  which  take 
the  place  of  the  former  equitable  remedy  by 
a  bill  of  discovery.  Hall  v.  Joiner,  1  S.  0. 
186.  Therefore,  in  administering  the  statu- 
tory remedy,  the  rules  that  formerly  obtained 
In  equity  as  to  the  kind  of  showing  that  It 
was  necessary  to  make  to  obtain  discovery, 
and  as  to  when  discovery  would  be  allowed, 
and  to  what  extent,  are  generally  adhered  to, 
except  where  they  have  been  abrogated  or 
modified  by  statute.  9  R.  C.  L.  166,  181; 
14  Cyc.  340  et  seq. 

The  motion  in  this  case  was  made  upon  the 
pleadings,  and  upon  a  written  request  pre- 
viously served  upon  defendants'  attorneys, 
to  which  no  response  appears  to  have  been 
made,  and  on  affidavit  of  Mr.  Gwynn,  one 
of  plaintiffs'  attorneys.  The  request  is  to 
the  effect  that  plaintiffs'  attorneys  be  pei^ 
mitted  to  Inspect  and  copy,  or  that  defend- 
ants' attorneys  furnish  them  with  a  copy  of, 
the  documentary  evidence  or  records  showing 
that  the  Spartanburg  Railway,  Gas  &  Elec- 
tric Company  sold  all  Its  property  and  fran- 
chises to  the  South  Carolina  Light,  Power  & 
Railways  Company,  as  alleged  in  the  answer 
of  said  defendant,  and  the  evidence  In  sup- 
port of  the  denial  therein  that  said  defendant 
Incurred  any  of  the  liabilities  or  penalties 
of  its  predecessor.    The  request  proceeds : 

"If  you  cannot  do  this,  or  decline  to  do  bo, 
tell  us  where  the  information  can  be  found, 
or  give  us  a  statement  of  one  of  the  ofiScers  of 
the  companies,  either  Mr.  Knox  or  Mr.  Glenn, 
covering  the  matters  in  question.  This  may  be 
more  convenient  and  expeditious.  A  statement 
of  any  responsible  person  who  knows  the  facts 
will  be  satisfactory  to  us." 

The  substance  of  Mr.  Qwynn's  affidavit  is 
that  he  had  received  a  letter  from  the  secre- 
tary of  state  to  the  effect  that  the  records  in 
that  office  do  not  show  any  connection  be- 
tween these  defendants;  tttat  he  had  ex- 
amined the  dty  and  county  records,  without 
being  able  to  And  any  evldenoe  of  sudi  con- 


nection ;  that  he  had  made  Inquiry  of  "every 
Individual  whom  he  thought  knew  anything 
about  the  transaction,  that  deponent  thonght 
would  be  willing  to  disclose  the  same" ;  that 
defendants  have  refused  to  give  any  Informa- 
tion ;  that  "deponent  believes  it  will  be  neces- 
sary for  the  defendant  to  use  the  papers  or 
documents,  or  evidence  of  same,  at  the  trial 
to  make  his  defense,  and  that  unless  the 
plaintiff  is  allowed  an  Inspection  of,  or  al- 
lowed to  make  or  have  a  copy,  it  will  be  Im- 
possible for  him  to  prepare  and  properly 
prosecute  his  cause  of  action." 

[2]  In  Jenkins  v.  Bennett,  40  S.  C.  393,  IS 
S.  E.  929,  Chief  Justice  Mclver,  speaking  for 
the  court  with  regard  to  the  examination  of 
a  party  under  the  statute,  said : 

"We  think  it  clear  that,  before  this  somewhat 
extraordinary  power  should  be  exercised,  the 
moving  party  should  show,  at  least  prima  fade, 
such  fact  or  facts  as  would  enable  the  court 
to  exercise  its  discretion  as  to  whether  such 
a  power  as  is  invoked  should  be  exercised.  Now, 
in  this  case  no  facti  of  any  kind  are  stated  in 
the  affidavit  upon  which  the  motion  was  based, 
l^e  bald  statement,  that  the  papers  desired  to 
be  inspected  'contain  evidence  relating  to  the 
merits  of  the  action,'  is  nothing  more  than  an 
expression  of  the  plaintifiTs  opinion,  and  cannot 
be  regarded  as  a  statement  of  any  fact.  Again, 
we  think  that  there  should  be  some  statement 
showing  a  necessity  for  the  exercise  of  such  a 
power.  It  does  not  appear  that  any  request  or 
demand  to  be  permitted  to  make  the  inspection 
has  been  made  and  refused.  For  aught  that 
appears,  such  a  demand  or  request  would  have 
been  complied  with;  and  this,  we  think,  ought 
to  have  appeared." 

[3]  When  analyzed,  the  showing  made  by 
plaintiffs  in  this  case  appears  to  be  dearly 
insufficient  under  the  rule  stated  in  Jenkins 
V.  Bennett,  supra,  to  warrant  the  e-xercise  of 
the  discretion  vested  In  the  court  by  the  stat- 
ute. In  tile  first  place,  It  is  not  stated  posi- 
tively, or  even  upon  information  and  belief, 
that  any  such  paper  as  plaintiffs  desire  to  in- 
spect and  copy  is  in  existence;  that  such  a 
paper  exists  is  merely  assumed,  .without  stat- 
ing any  fact  upon  which  such  assumption 
may  be  predicated.  The  South  Carolina 
Light,  Power  &  Railways  Company  d^iled  in 
Its  answer  that  it  assumed  liability  for  pen- 
alities Incurred  by  its  predecessor,  which,  by 
necessary  implication.  Is  a  denial  of  the  ex- 
istence of  any  such  paper.  Moreover,  If  there 
is  any  such  paper  in  existence.  It  is  not  stated 
positively,  or  even  Inferentlally,  that  any  of 
the  persons  applied  to  for  permission  to  in- 
spect and  copy  it  had  possession  of  It  at  the 
time  of  such  application  and  refused  to  allow 
plaintiffs  to  Inspect  and  copy  It  Mr.  Gwynn 
does  not  say  that  be  applied  either  to  Mr. 
Knox  or  Mr.  Glenn  to  ascertain  whether  any 
such  paper  is  in  existence,  and.  If  so,  to  be 
allowed  to  inspect  and  copy  it  On  the  con- 
trary, the  Inference  from  his  affidavit  Is  that 
he  did  not  apply  to  either  of  them,  for  he 
says  that  he  applied  only  to  these  "whom  he 
thought  would  be  willing  to  disclose  the 
same,"  without  giving  the  name  of  a  single 
person  to  whom  he  applied,  except  the  de- 
f^dants'  attorneys.    Clearly  they  were  xat- 
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dcr  no  legal  obligation  to  comply  with  bis  re- 
quest, and  plaintiffs  do  not  seek  to  have  them 
examined. 

Furthermore,  no  facts  are  stated  from 
which  the  court  can  conclude  that  discovery 
of  such  paper,  If  it  be  In  existence.  Is  necee- 
sary  to  the  prosecution  of  plalntUts'  action. 
We  have  only  Mr.  Gwynn's  opinion  that  It  is. 
Facts  should  have  been  stated  which  would 
have  enabled  the  court  to  form  its  own  opin- 
ion. In  the  last  part  of  the  affidavit,  above 
quoted,  Mr.  Gwyna  says  that  he  beUeves  that 
it  will  be  necessary  for  defendant  to  use  the 
paper  to  make  out  Its  defense,  and,  unless  he 
is  allowed  to  Inspect  and  copy  It,  it  will  be 
Impossible  for  plaintiffs  to  prepare  and  prove 
their  cause  of  action,  which  seems  to  be  a 
non  sequltnr ;  for,  if  defendants  must  use  It 
to  make  out  their  defense,  they  will  have  to 
produce  it  at  the  trial,  and  put  It  In  evi- 
dence, and  then  plaintiffs  can  avail  them- 
selves of  it  for  what  It  may  be  worth  in  mak- 
ing out  that  i>art  of  their  cause  of  action 
which  depends  upon  the  assumption  by  one 
of  the  defendants  of  the  liability  Incurred 
by  Its  predecessor.  Plaintiffs  really  want  de- 
fendants to  furnish  them  with  .information 
which  will  enable  them  to  decide  which  one 
of  the  defendants  they  have  the  best  cause  of 
action  against,  and  which  one  It  will  be  best 
for  them  to  elect  to  proceed  to  trial  against 

[4]  Again,  it  la  not  stated  positively,  or 
even  on  Information  and  belief,  that  Mr. 
Knox  and  Mr.  Glenn  are  officers  of  the  de- 
fendant corporations,  or  either  of  them. 
That,  too,  seems  merely  to  have  been  as- 
sumed. If  they  are  not  officers  or  agents  of 
the  corporation  to  be  examined,  clearly  plain- 
tiffs have  no  right  to  examine  them  under 
the  provisions  of  the  CJode  under  which  this 
motion  was  made;  nor  is  it  stated,  either  pos- 
itively, or  on  Information  and  belief,  that  ei- 
ther of  them  has  such  paper,  or  has  ever  had 
or  seen  it.  Plaintiffs'  purpose  appears  to  be 
merely  to  flsh  for  evidence. 

In  this  view  of  the  case  it  becomes  unnec- 
essary to  decide  whether  discovery  on  the 
part  of  a  corporation  may  be  compelled,  in  a 
proper  case  and  upon  a  proper  showing  there- 
for, by  examination  of  its  agents  or  officers, 
who  are  not  parties  to  the  action,  as  to  which 
no  opinion  is  expressed.  The  question  is  not 
raised,  and  therefore  we  do  not  decide  wheth- 
er. In  the  absence  of  a  statute  modifying  the 
general  rule  of  evidence,  a  party  to  an  action, 
whether  individual  or  corporation,  can  be  re- 
quired to  discover  evidence  that  would  sub- 
ject him  to  a  penalty  or  forfeiture.  But  see 
0  R.  C.  L.  179;  14  Cyc.  335;  1  Or.  Ev.  §  451. 

[6]  The  order  settling  the  "case"  must  also 
be  reversed,  because  It  required  appellants 
to  print  a  great  deal  of  Irrelevant  matter  in 
violation  of  the  rules  of  this  court.  The 
"case''  proposed  by  appellants  contained  all 
that  was  necessary  for  a  proper  presentation 
of  ihe  questions  made  by  the  appeal.    If  any- 


thing, it  contained  more  than  was  necessary, 
for  it  proposed  to  set  out  the  pleadings  in 
full,  when  they  should  havev  been  briefed, 
omitting  matters  Irrelevant  to  this  appeal. 
The  amendment  proposed  by  respondents  to 
print  the  entire  record  was  improper,  and 
should  not  have  been  allowed.  If  there  had 
been  anything  in  the  record  that  would  throw 
light  upon  the  questions  raised  by  the  excep- 
tions, that  alone  should  have  been  offered  as 
an  amendment. 
Both  orders  are  reversed. 

GART,  O.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 

(107  S.  C.  106) 

SILVBTrS  ESTATE  et  al.  v.  KOPPBLL  et  al. 

CRADDOOK-TERRT  CO.  v.  SAME, 

WARD-TRUITT  CO.  v.  SAME. 

(No.  9664.) 

(Supreme  Court  of  South  Carolina.    March  28, 
1917.) 

Pbocess  4=>119— ExEiarnoN  ^ou  Skbviob— 
Attendanob  at  Cbikinai,  Tbial,— Nonsbsi- 

DKNTS. 

Nonresidents  of  the  state,  being  within  the 
state  for  the  purpose  of  standing  their  trials  for 
a  criminal  off^se  in  the  federal  court,  were  not 
subject  to  service  of  a  summons  and  complaint  in 
actions  begun  against  them  in  the  state  court; 
as  the  tendency  of  such  process  would  be  to  dis- 
tract their  attention  from  the  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  St  148,  149.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Frank  B.  Gary, 
Judge. 

Actions  by  estate  of  John  Silvey,  W,  A. 
Speer,  A.  C.  McHand,  and  R.  K.  Rambo,  part- 
ners known  and  trading  under  the  Ann  name 
of  John  Sllvey  &  po.,  and  by  the  Craddodc- 
Terry  Company,  and  by  the  Ward-Truitt 
Company,  against  Leon  Koppell  and  Morris 
Koppell,  partners  known  and  trading  under 
the  firm  name  of  the  Palmetto  Dry  Goods 
Company.  From  an  order  refusing  to  set 
aside  the  service  of  a  summons  and  com- 
plaint upon  the  defendants,  they  appeal.  Or- 
der reversed. 

Calhoun  A.  Mays,  of  Greenwood,  for  appel- 
lants. Featberstone  &  McGhee,  of  Green- 
wood, for  respondents. 

FRASER,  J.  This  Is  an  appeal  from  an 
order  refusing  to  set  aside  the  service  of  a 
summons  and  complaint  upon  the  appellants. 
The  appellants  were  served  with  the  sum- 
mons and  complaint  while  they  were  on  trial 
for  a  criminal  offense  in  the  federal  court 
held  at  Greenwood,  in  this  state.  The  de- 
fendants are  nonresidents  of  this  state,  and 
.within  the  state  for  the  purpose  of  standing 
their  trials.  It  is  conceded  that,  if  the  appel- 
lants had  been  engaged  in  the  trial  of  a  dvll 
case,  the  service  would  have  been  Invalid. 
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Tbe  respondents  contend  that  there  Is  a 
difference  between  the  attendance  of  a  non- 
resident In  a  civil  case  and  the  attendance  of 
the  defendant  on  a  criminal  case.  The  one 
Is  voluntary  and  the  other  Involuntary. 

There  are  two  reasons  why  one  In  attend- 
ance upon  the  trial  of  a  cause  In  court  should 
not  be  served  with  process  In  another  case: 
(1)  Voluntary  aK>earance  might  thereby  be 
prevented;  02)  the  tendency  to  distract  the 
attention  of.  parties  and  witnesses  from  the 
cause  then  being  tried.  The  second  only 
applies  here,  and  Granite  Brick  Ck).  v.  Titus, 
96  S.  C.  4T,  78  S.  B.  540,  is  authority.  See, 
also,  Stewart  ▼.  Ramsay,  242  U.  S.  128,  87 
Sup.  Ct,  44,  61  It.  Ed.  — .  The  second  rea- 
son applies  more  strongly  to  criminal  than 
to  civil  cases.  If  there  is  ever  a  time  when 
a  man  needs  the  unimpeded  exercise  of  bis 
every  faculty,  it  is  when  he  Is  on  trial  for 
crime,  and  this  Is  true  whether  he  be  guilty 
or  not  guilty. 

The  order  appealed  from  Is  reversed. 

GARY,  C.  J.,  and  HXDBIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(107  S.  C.  115) 

FAIRET  V.  HAYNES.     (No.  9666.) 

(Supreme  Court  of  South  Carolina.    March  30, 

1917.) 

Tbial  ®=3314(1)— Cobboion  of  Vkbdict. 

In  on  action  of  claim  and  delivery,  conclud- 
ing an  Instruction  with:  "Don't  you  undertake 
to  fool  me  by  coming  out  and  saying  that  you 
have  agreed  to  a  nuBtrial.  I  would  dislike  to 
send  such  a  good-looking  body  of  men  to  jail, 
and  that  is  what  I  would  have  to  do"— was  im- 
proper as  coercing  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  472,  473,  747.] 

Gage,  J.,  dissenting. 

Appeal  from  Common  PJeas  Circuit  Court 
of  Orangeburg  County;  Geo.  B.  Prince,  Judge. 

Action  by  W.  O.  Falrey  against  William 
Haynes.  Judgment  for  plaintiff,  and  defend- 
ant brings  exceptions.    Reversed. 

Jacob  Moorer,  of  Orangeburg,  for  appel- 
lant. John  S.  Bowman,  of  Orangeburg,  for 
respondent. 

HYDRICK,  J.  The  nature  of  the  action 
and  a  general  statement  of  the  facts  will  be 
found  In  the  opinion  of  this  court  on  a  for- 
mer appeal.  101  S.  C.  499,  85  S.  E.  1063.  It 
was  there  held  that  evidence  of  tbe  transac- 
tions between  the  parties  prior  to  the  ex- 
ecution of  the  chattel  mortgage  of  February 
11,  1913,  under  which  plaintiff  claims  title 
to  the  property  in  dispute,  was  admissible  on 
tbe  issue  of  payment.  Therefore  there  was 
no  error  In  admitting  such  evidence. 

In  attempting  to  prove  payment  defend- 
ant introduced  two  receipts,  both  dated 
March  3,  1913,  aggregating  |314.82,  the 
amount  whldi  the  mortgage  in  question  was 
given  to  secure.    One  was  for  $275,  and  ex- 


pressly stated  that  It  was  In  settlement  of 
a  real  estate  mortgage  of  anterior  date. 
The  other  was  for  $39.82,  and  stated  that 
that  amount  had  been  applied  to  the  chattel 
mortgage  here  in  question,  and  that  there 
was  a  balance  due  thereon  of  $275.  Defend- 
ant contends  that  the  mortgage  here  in  ques- 
tion covered  all  his  prior  indebtedness  to 
plaintiff,  including  the  balance  due  on  the 
prior  real  estate  mortgage.  The  court  cor- 
rectly charged  that  the  burden  was  upon  him 
to  show  that  these  receipts  which  he  bad  ac- 
cepted did  not  correctly  set  forth  the  trans- 
action of  that  date,  and  that  their  aggregate 
amount  should  have  been  credited  on  -the 
chattel  mortgage. 

The  trial  judge  concluded  his  charge  to  the 
jury  as  follows: 

"No  one  can  order  a  mistrial  bat  me.  I  am 
tbe  only  one  that  can  order  it.  Don't  yon  un- 
dertake to  fool  me  by  coming  out  and  saying 
that  you  have  agreed  to  a  mistrial.  I  would 
dislike  to  send  such  a  good-looking  body  of  men 
to  jaU,  and  that  is  what  I  would  have  to  do." 

Under  tbe  authority  of  State  v.  Shuman, 
90  S.  B.  596,  the  eighth  exception,  which 
complains  of  this  language  as  tending  im- 
properly to  coerce  a  verdict,  most  be  sus- 
tained. 

The  other  exceptions  are  so  clearly  de- 
void of  merit  as  to  require  no  consideration. 

Judgment  reversed. 

GARY,  C.  J.,  and  WATTS  and  FRASER, 
JJ.,  concur. 

GAGE,  J.  I  dissent  I  think  tbe  facts  of 
this  case  and  of  the  Shuman  Case  material- 
ly differ.  In  my  opinion,  tbe  judgment  ou^ 
to  be  athrmed. 

(106  S.  C  607) 
SOUTHARD  T.  MARLBORO  AGRICUIi- 
TURAL  CO.    (No.  9640.) 

(Supreme  Conrt  of  South  CaroUna.    Uardi  15, 

1917.) 

1.  DisHissAi.  AND  Nonsuit  «s>6— Voi.uiitabt 
— Hefoke  Tbial. 

The  court  may  authorize  plaintiff  to  discon- 
tinue a  case  after  the  pleadings  are  completed, 
and  the  cause  ready  for  trial. 

[Ed.  Note. — ^For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {{  6-12.] 

2.  Appeal  and  Ebbob  €=»273(1)— BIxckftions 
— Stjfticienct. 

An  exception  that  permission  to  dismiss  the 
case  was  erroneous  because  the  pleadings  had 
been  completed  and  cause  ready  for  trial  is  too 
indefinite. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1620-1623,  IC^,  1629, 
1630.] 

3.  Bills  and  Notes  «=»481— Defbnsbs— Snr- 

FICIBNCT   OF   PLEADINO. 

lu  an  action  by  tbe  assignee  of  a  note,  de- 
fendant's allegations  that  plaintiff  secured  tbe 
note  after  maturity,  and  that  the  assignor  was 
bis  uncle,  ore  insufficient  to  connect  plaintiff 
with  the  assignor's  alleged  wrongful  acts  to- 
ward defendant. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  §§  1530-1532,  1550-1561.] 
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4.  DiBMissAi-  AND  Nonsuit  ®=>15— Volunta- 

BT— DiSCBETION    OF   COTTBT. 

A  trial  court  htm  discretionary  power  to 
permit  plaintiff  to  discontinue  tiie  cause  before 
trial. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  S  31.] 

5.  DisitissAi.  AND  Nonsuit  <s=3l5— Volunta- 

BT— DlBCHETlON    OF   COUBT. 

Where  defendant's  pleading  would  not  ens- 
tain  an  afi^mative  judgment  against  plaintiff, 
there  is  nothing  to  indicate  the  trial  court  did 
not  exercise  its  discretion  in  allowing  plaintiff 
to-  discontinue  the  case  before  trial. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  {  SI.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;   T.  H.  Spain,  Judge. 

Action  by  E.  F.  Southard  against  the  Marl- 
boro Agricultural  Com{)any,  a  corporation. 
From  an  order  allowing  plalntifC  to  dlscon- 
tlnne  the  action,  defendant  appeals.  Af- 
firmed. 

The  exceptions  are  as  follows : 

I.  Because  Hon.  T.  H.  Spain  committed  er- 
ror in  granting  the  motion  to  dismiss  the  case 
for  the  reason  that  the  pleadings  had  been  made 
up  and  the  case  was  ready  for  trial. 

IL  It  is  respectfully  submitted  that  Hon.  T. 
H.  Spain  in  dismissing  the  cause  committed  er- 
ror for  the  reason  tliat  the  defendant,  the  de- 
fendant corporation,  and  the  stockholders  had 
acquired  rights  at  that  time  before  the  court, 
and  were  entitled  to  have  all  questions  and  is- 
sues raised  by  the  answer  determined  by  the 
court,  and  that  plaintiff  E.  F.  Southard  and  the 
original  holder  of  the  note  mentioned  and  refer- 
red to  in  the  complaint,  L.  H.  Southard,  .were 
nonresidents  of  the  state  of  South  Carolina, 
and  having  come  into  the  court  and  submitted 
themselves  to  the  jurisdiction  of  the  court,  and 
having  brought  the  defendant  corporation  into 
the  court,  the  defendant,  together  with  the  man- 
ager, upon  whom  the  complaint  was  served,  and 
the  other  stockhiddeTS,  had  acquired  a  materia] 
right,  and  being  in  court,  and  the  jurisdiction 
of  nonresidents  having  been  acquired,  all  of  the 
parties  defendant  and  those  interested  were  en- 
titled to  have  all  questions  raised  by  the  com- 
plaint and  the  answer  determined ;  it  being 
further  respMtfully  submitted  that  Judge  Spain 
in  granting  the  order  must  have  taken  the  posi- 
tion that  the  only  question  raised  by  the  plead- 
ings was  the  matter  of  the  note  under  which  E. 
F.  Southard  claimed,  whereas  an  examination 
of  the  pleadings  will  show  that,  while  this  was 
the  basis  of  the  cause  of  action  set  up  in  the 
complaint;  it  was  of  minor  importance  compared 
with  the  issues  raised  by  way  of  affirmative  de- 
fense in  the  answer  of  the  defendants. 

J.  K.  Owens,  of  Bennettsvllle,  for  appel- 
lant. Stevenson,  Stevenson  &  Prince,  of  Ben- 
nettsvllle, for  respondent. 

6AOE,  J,  Appeal  from  a  formal  order  of 
the  circuit  court,  whereby  the  plaintiff  was 
allowed,  with  the  defendant's  consent,  to 
discontinue  the  action.  The  suit  is  upon  two 
notes  made  by  the  defendant  to  L.  H.  South- 
ard, and  by  him  assigned  to  the  plaintiff,  E. 
F.  Southard. 

There  are  two  exceptions,  which  ought  to 
be  reported. 

[1,  2]  The  first  is  unsound  on  its  face;  for 
it  is  common  practice  to  disicontlnne  a  case 


when  "the  pleadings  are  made  up  and  the 
cause  Is  ready  for  trial."  The  exception  Is 
so  Indefinite  that  it  signalizes  no  error. 

[3]  The  second  exception  is  verbose  and 
argumentative;  but  the  kernel  of  it  is  that 
L.  H.  Southard,  said  to  be  an  uncle  of  the 
plaintiff,  bad  wronged  the  defendant  in  ways 
particularized  in  the  complaint,  and  the 
wrongs  were  allied  with  the  note  sued  on; 
that  the  court  had  acquired  a  Jurisdiction  of 
L.  H.  Southard,  and  the  defendant  had  a 
right  to  have  these  wrongs  adjudged ;  that  E. 
F.  and  H  H.  Southard  had  conspired  to- 
gether to  cheat  and  defraud  the  defendant, 
as  was  evidenced  by  their  alleged  acts.  But 
L.  B.  Southard  is  not  a  party  to  the  action; 
he  is  a  nonresident ;  he  has  not  been  brought 
into  the  action;  and  one  of  the  prayers  for 
relief  was  that  he  might  be  brought  in.  His 
acts  are  irrelevant,  so  fiir  as  they  affect  him; 
for  no  judgment  can  be  pronounced  against 
blm.  Nor  are  the  allegations  of  the  answer 
suiBclent  to  entangle  the  plaintiff  with  the 
alleged  illegal  conduct  of  L.  H.  Soutliard. 
The  only  allegations  in  the  answer  which 
refer  to  the  plaintiff  <are  that,  if  he  purchas- 
ed the  notes,  he  got  them  after  maturity; 
that  they  had  no  consideration.  Then  there 
Is  the  allegation  quoted  below,  the  only  one 
which  suggests  any  connection  betwixt  the 
two  Southards  In  liie  wrongs  recited  against 
L.  H.  Southard: 

"And  the  defendant  further  alleges  upon  in- 
formation and  belief— that  is,  upon  the  acts  and 
doings  of  li.  H.  Southard  and  E.  F.  Southard— 
that  the  plaintiff,  E.  F.  Southard,  and  L.  H. 
Southard  have  conspired  and  colluded  to  de- 
fraud and  cheat  the  said  company  out  of  the 
said  land,  and  also  out  of  other  large  amounts 
of  money." 

The  answer  alleged  no  "acts  and  doings" 
of  E.  F.  Southard,  and  alleged  no  facts  or 
circumstances  tending  to  show  he  had  any 
part  in  the  conduct  charged  against  L.  H. 
Southard.  The  only  fact.s  alleged  which 
touch  E.  F.  Southard  are  his  kinship  to  L. 
II.  Southard  and  his  ownership  of  the  note. 
By  no  sort  of  reasonable  conjecture  do  these 
two  circumstances  join  him  in  the  alleged 
conspiracy  to  defraud  the  defendant 

[4,  61  Had  the  court  retained  the  case,  and 
tried  It  to  the  end,  the  oi,itcome  under  the 
pleadings  could  not  have  affected  the  plain- 
tiff, E.  F.  Southard,  except  perhaps  to  have 
defeated  his  recovery  on  the  notes,  and  that 
event  be  may  yet  compass.  If  be  be  sued 
again.  The  court  had  the  clear  right,  If  It 
exercised  its  discretion  to  do  so,  to  permit 
the  plaintiff  to  discontinue  the  cause.  State 
V.  Railroad,  82  S.  C.  13,  62  S.  E.  1116.  There  . 
is  no  exception  that  the  court  did  not  exer- 
cise its  discretion;  and  there  Is  nothing  in 
the  record  to  negative  that  view. 

We  have  not  considered  the  circumstance 
that  the  defendant,  acting  through  its  alleg- 
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ed  president,  consented  to  tbe  order  of  dis- 
continuance. 
The  order  below  Is  aflBrmed. 

OARY,  O.  J.,  and  HYDBIOK,  WATTS,  and 
FRASER,  JJ„  concur. 


(107  S.  C.  96) 

KELLY  V.  KEYSTONE  LUMBER  CO. 
(No.  9661.) 

(Snpreme  Court  of  South  Carolina.    March  29, 
1917.) 

Master  and  Sebvant  «=:»288(5)— Iitjttbies  to 

Sebvant— Assumption  of  Risk. 
In  an  action  for  Injuries  sustained  while  op- 
erating defendant's  skidder,  caused  by  the  break- 
ing  of  a  chain  used  in  securini;  the  skidder  which 
both  plaintiff  and  defendant  ^cw  was  defective, 
as  assumption  of  risk  is  an  affirmative  defense, 
the  court  properly  refused  to  direct  a  verdict 
for  defendant  in  the  absence  of  evidence  that 
plaintiff  had  reason  to  believe  that  there  was 
danger  to  himself  from  such  defect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  1077.] 

Appeal  from  Common  Pleas  Circuit  Coart 
of  Marlboro  County ;   S.  W.  G.  Shlpp,  Judge. 

Action  by  Don  Kelly  against  the  Key- 
stone Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

J.  K.  Owens,  of  Bennettsville,  for  appel- 
lant. Gibson,  MuUer  &  Tisoc,  of  Bennetts- 
ville,  for  respondent 

FRASER,  J.  The  appellant  states  his  case 
as  follows: 

"Don  KeUy,  on  the  28tb  day  of  October.  1913, 
while  in  the  employ  of  the  Keystone  Lumber 
Company,  'and  attending  to  his  regular  duties,' 
was  struck  on  the  right  side  and  on  the  right 
arm  by  a  rope  that  was  used  in  rigging  up  & 
slcidder.  The  skidder,  at  this  time,  was  on  an 
ordinary  flat  car.  The  track  had  been  built  out 
in  the  woods,  and  headed  toward  a  tree,  and  at 
this  point  the  machine  was  in  operation.  The 
bull  block  was  ringed  up  to  this  tree  by  means 
of  a  chain,  to  whicli  was  attached  a  rope,  hold- 
ing the  bull  block,  or  pulley  arrangements, 
steady.  The  chain  to  the  tree  holding  the  derrick 
or  bull  block  in  place  gave  way,  and  the  rope, 
strildng  Don  Kelly,  injured  him. 

"The  plaintiff,  Don  Kelly,  in  operating  this 
skidder,  was  in  charge  of  the  throttle  of  the  en- 
gine, and  also  of  the  friction  lever  which  con- 
trols the  drum.  When  the  engine  Is  running  and 
the  lever  released  the  cable  is  unwound  from 
the  drum,  taken  out  into  the  woods,  fastened  to 
the  saw  stock,  the  signal  given  to  the  man  oper- 
ating the  skidder,  and  by  pressing  the  lever 
down,  this  cable  is  tightened  and  the  log  drawn 
in  and  loaded  on  a  car.  This  pull  throws  pres- 
sure on  the  chain  that  holds  the  bull  block  in 
position,  and  it  was  at  the  time  the  saw  stock 
was  being  thrown  in  and  the  pressure  was  on 
this  chain  that  it  gave  way  and  struck  Kelly, 
who  was  on  the  flat  car  where  the  skidder  was 
stationed.  The  strain  upon  the  cable,  and  con- 
sequently upon  the  bull  block,  is  regulated  by 
pressure  up<m  the  friction  lever  in  charge  of 
operator. 

"This  way  of  rigging  up  a  siddder  is  the  usual 
and  ordinary  way  ot  doing  this  work.  Tlie 
chain  gave  way  at  this  time  because  of  the  fact 
that  it  was  detective.  Don  Kelly  linew  that  the 
chain  was  defective,  and  continued  to  work  it 
without  being  told  to  do  so  after  the  defect  was 


noted,  and  without  being  promised  that  the 
chain  would  be  repaired.  Don  Kelly  was  24 
years  old  on  the  27th  day  of  September,  1915. 
Therefore  he  was  about  22  years  old  when  the 
accident  occurred. 

"The  sole  question  before  the  court  at  this 
time  is  whether  or  not  Don  Kelly  assumed  the 
risk  of  the  injury  which  he  afterwards  bos- 
tained." 

The  appliances  were  defective,  and  the 
plaintiff  knew  it  In  Baldwin  y.  Piedmont 
Mfg.  Co.,  102  S.  a,  at  page  409,  86  S.  El  at 
page  381,  we  find: 

"There  being  no  question  of  the  master's  neg- 
ligence, then  the  master  assumed  the  burden 
of  proving  its  affirmative  defense  of  assump- 
tion of  risk.  The  master  is  not  liable  for  obvi- 
ous risks  caused  by  his  n^ligence,  or  those 
of  which  the  servant  knew.  The  servant  aasnm- 
ed  the  risk  of  those.  The  question  was,  Whkt 
was  the  risk  in  wiping  off  the  machine?  Was 
it  die  thrusting  of  the  hand  too  far  into  the  ma- 
chine, or  was  It  that  the  hand  would  be  jerked 
into  the  machine?  The  plaintiff  admitted  that 
be  knew  if  be  thrust  his  hand  too  far  into  the 
machine  he  would  be  hurt.  He  did  not  admit 
that  he  knew  that  his  hand  was  liable  to  be 
jerked  into  the  machine,  and  there  was  no  proof 
that  he  knew  or  ought  to  have  known  or  assum- 
ed this  risk." 

There  may  be  defects  in  a  machine  that 
Impede  its  operation.  There  may  be  defects 
In  a  machine  that  are  dangerous  to  the  oper- 
ator. There  is  not  a  word  in  the  case  (the 
defendant's  evidence  is  not  In  the  record)  to 
show  that  the  operator  had  reason  to  be- 
lieve that  there  was  danger  to  himself. 

Assumption  of  risk  Is  an  affirmative  de- 
fense, and  his  honor.  Judge  Shipp,  could  not 
have  directed  a  verdict 

The  exception  Is  overruled,  and  the  Judg- 
ment affirmed. 

GARY,  C.  J.,  and  WATTS,  HYDRICK. 
and  GAGE),  JJ.,  concur. 


(107  s.  c.  m 

Ex  parte  McKIE  et  al. 

In  re  McKIE'S  ESTATE  et  aL 

(Na  9657.) 

(Supreme  Court  of  South  Carolina.    March  27, 
1917.) 

1.  Wnis  €=288(1) — CowTKBT— Pbesumptio.ns 
— Knowledge  of  Contents. 

Ordinarily,  proof  of  a  writing  purporting  to 
be  a  will  and  signed  and  witnessed  according  to 
the  statute  raises  the  presumption  that  the  tes- 
tator knew  the  contents  thereof,  and  the  burden 
is  on  contestant  to  show  the  contrary. 

[Dd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  !§  651,  052.] 

2.  Wills    €=»S24(4)— Contest^Presdmptiox 
— Knowledok  of  Contents— Special  CB- 

cumstances. 
Where  the  circumstances  surrounding  tiie 
transaction  cast  doubt  on  whether  testator  knev 
the  contents  of  the  purported  will,  there  should 
be  some  proof  apart  from  mere  execution  of  the 
instrument  that  testator  knew  its  contents,  and 
the  jury  must  determine  whether  testator  bad 
such  knowledge. 

[Ed.  Note.— For  other  cases,  see  Wills,  CJent. 
Dig.  S!  225,  770.] 
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3.  Wttis    ®=»331(l)—CoWTK8T— Instructions 
— Kmowledoe  or  Contknts — Evidence. 

Where  the  eTidence  showed  that  testatrix 
was  84  years  old,  and  that  her  sight  was  bad, 
that  she  had  been  abed  for  many  weeks,  that  a 
doctor  was  secured  from  a  distant  city  instead  of 
fiom  the  neighborhood,  and  was  asked  by  pro- 
ponents if  testatrix  would  be  injured  by  execut- 
ing a  will,  that  there  was  bad  feeling  between 
the  diildren  to  whom  the  estate  was  given  and 
who  resided  with  testatrix  and  a  son  who  resided 
elsewhere  and  who  received  only  a  nominal  be- 
quest, that  testatrix  was  unable  to  direct  the  pen 
in  signing,  that  no  statement  was  made  by  tes- 
tatrix or  any  one  in  the  room  when  the  will  was 
executed,  that  it  was  a  will,  and  that  the  re- 
lations between  testatrix  and  a  son  excluded  from 
the  estate  were  friendly,  it  was  proper  for  the 
court  to  charge  that  the  presumption  that  the 
testator  knew  the  contents  of  the  paper  was  not 
conclusive,  and  that  the  surroundmg  circum- 
stances might  be  so  suspicious  as  to  require  af- 
firmative evidence,  and  that  the  jury  most  de- 
termine that  question  by  the  preponderance  of 
the  testimony. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  7S2,  784.] 

4.  W11.LS  ®=s>324(2) — Contest^— Testamentabt 
Capacity — Questions  or  Law  and  Fact. 

How  much  capacity  is  required  to  make  a 
will  is  a  question  of  law;  whether  testator  had 
that  much  is  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  !  Tea] 

5.  WiU/8  «=>324(2)— Contest— Testaxxntabt 
Capacitt— Question   fob  Jubt— Evidencb. 

Where  the  testimony  showed  that  testatrix 
was  very  old  and  nearly  blind,  that  she  was 
physically  unable  to  write  her  name,  and  was 
propped  up  in  bed  to  sign  the  instrument,  that 
she  did  not  say  the  instrument  was  a  will,  nor 
did  any  of  those  present  say  so,  it  was  a  question 
for  the  jury  whether  she  had  testamentanr  ca- 
pacity, though  all  the  witnesses  to  the  will  and 
the  attending  physician  and  others  testified  .that 
she  had  mind  enough  to  make  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  768.] 

6.  Wills  <S=164(5)  —  Contest  —  Evidencx  — 
Relevanct— Undue  iNrnjENCB. 

In  proceedings  to  contest  a  will  for  undue  in- 
fluence, declarations  by  a  devisee,  showing  an  in- 
tention to  Influence  testatrix  to  discriminate 
against  a  son,  are  relevant  if  competent. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.   SS  409,  410.] 

7.  Trial  ®=»140(1)  —  Questions  fob  Jubt  — 
Cbedibilitt  or  Witnesses. 

The  credibility  of  a  witness,  in  law,  is  al- 
ways for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  334.] 

8.  Wills  <S=3l64(5)  —  Contest  — Evidence  — 
Hearsay — Declaration  of  Intention. 

In  proceedings  to  contest  a  will  for  undue 
influence,  a  declaration  by  a  devisee,  showing  an 
intention  to  induce  testatrix  to  exclude  con- 
testant, is  not  hearsay,  but  is  original  testimony 
to  establish  intent,  and  is  admissible,  since  the 
presence  of  a  design  or  plan  to  do  a  given  act 
has  probative  value  to  show  that  the  act  was  in 
fact  done. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  409,  410.] 

9.  Evidence  «=>280(1)— Declarations  — In- 
tent. 

A  declaration  by  a  person  as  to  his  intention 
is  the  best  evidence  of  such  intent,  and  in  con- 


nection  with   the  drcumstances  may  be  suffi- 
cient to  establish  intent 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1063.] 

10.  Wills  ®=»164(5)— Contest— Declaration 
-Interest  of  Declabant. 

A  declaration  showing  an  intention  to  in- 
duce testatrix  to  make  a  will  excluding  a  son 
is  admissible  to  show  undue  influence,  though 
made  before  the  will  was  executed,  since  its  ad- 
missibility does  not  depend  on  its  being  against 
interest. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  409,  410.] 

11.  Wills  ®=»164(5)  —  Contest  —  Declara- 
tions—Declabatiow  Befobe  Will. 

Declarations  showing  an  intent  to  exercise 
undue  influence  made  before  the  execution  of 
the  will  are  admissible  in  view  of  the  presump- 
tion that  the  state  of  mind  once  proved  to  exist 
continued,  and  was  carried  into  effect  by  the 
subsequent  acts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  409,  410.] 

12.  Wills  «=>164(6)  —  Contest  —  Declara- 
tions—Admission  Against  Otiteb  Donees. 

The  fact  that  a  declaration  by  one  devisee, 
showing  an  intent  to  exercise  undue  influence 
injuriously  affected  the  interests  of  the  other 
donees  in  proceedings  to  contest  the  will,  does 
not  render  it  inadmissible,  where  all  but  two  of 
the  other  donees  were  connected  by  similar  dec- 
larations with  the  undue  influence  and  the  inter- 
ests of  those  two  would  be  only  slightly  dimin- 
ished by  a  distribution  as  intestate  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Sf  409,  410.} 

13.  Wills  «=»164(5)—Conte8T— Death  of  Dk- 
clabant. 

A  declaration  by  a  devisee,  showing  an  in- 
tention to  exercise  undue  influence  on  testatrix, 
is  not  rendered  inadmissible  in  contest  proceed- 
ings by  the  death  of  declarant  before  trial. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §§  409,  410.] 

14.  Wills  iS=>164(5)— Contest— Deolabation 
—Relevancy— Undue  Influence. 

Declarations  by  devisees,  showing  an  inten- 
tion to  exercise  undue  influence,  are  admissible, 
though  there  was  no  testimony  to  show  a  con- 
nection between  the  intent  of  declarants  and  the 
acts  of  testatrix,  where  the  will  as  executed  con- 
formed to  the  declared  intention,  since  the  con- 
nection between  the  two  was  then  not  a  wild 
guess,  but  an  inference  which  appealed  to  the 
judgment  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  Si  409,  410,] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  Cbunty;  Olios.  S.  Sease,  Judge. 

Proceedings  to  contest  the  will  of  Mrs. 
Margaret  L.  McKie,  in  which  Daniel  McKle 
and  others  were  proponents  and  Josiah  Mc- 
Kie contestant.  Decree  for  contestant,  and 
proponents  appeal.    Affirmed. 

The  following  is  the  charge  of  the  court 
and  the  exceptions  of  appellant: 

Charge. 

Mr.  Foreman  and  Gentlemen:  To  put  you  at 
ease  along  that  line,  I  hare  already  made  ar- 
rangements for  the  sheriff  to  get  your  supper 
for  you  immediately  after  this  charge  is  made; 
and  he  will  either  bring  it  to  you  or  conduct  you 
to  the  hotel.  Ton  are  to  try  this  case,  gentle- 
men, according  to  the  law  and  evidence;    you 
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have  taken  an  oath  tLat  70n  win  well  and 
truly  try  this  case  according  to  the  law  and  the 
evidence;  you  have  no  interest  in  the  outcome 
of  the  case,  except  to  render  a  proper  verdict. 
You  have  no  friends  that  you  are  to  take  care  of 
as  jurors;  neither  have  you  any  enemies  that 
yon  are  to  punish  by  your  verdict;  yon  and  I 
are  totally  disinterested  parties;  we  are  not 
here  to  do  anything  but  the  right  thing  according 
to  our  best  understanding;  you  will  not  be  in- 
fluenced by  anything  that  is  improper  for  you  to 
consider.  The  question  that  I  propose  to  sub- 
mit to  you  reads  as  follows,  and  you  will  have 
this  amall  piece  of  paper  with  you,  and  also  the 
alleged  will,  in  the  jury  room,  and  nothing  more: 
Is  the  paper  presented  for  probate,  and  dated  3d 
day  of  October,  1912,  the  last  will  and  testa- 
ment of  Margaret  L.  McKie?  And  you  will 
answer,  "Tes"  or  No,"  and  write  your  name,  and 
the  word  "Foreman"^  under  it.  That  is  the  only 
question  that  is  submitted  to  you.  You  will  an- 
swer that  according  to  the  law  and  evidence; 
you  cannot  make  any  law  of  your  own;  you 
must  take  the  law  as  given  you  by  the  court; 
and  just  here  there  are  certain  propositions  of 
law  that  I  desire  to  call  to  your  attention  along 
the  lines  of  the  requests  to  charge  on  both  sides, 
and  the  requests  to  charge.  I  cannot  state  all 
the  law  in  one  proposition,  because  it  would  take 
too  long  a  sentence,  covering  a  page  or  more, 
and  you  would  not  understand  it,  very  likely, 
as  well  as  if  I  should  instruct  you  in  short  prop- 
ositions of  law  and  the  requests  that  are  writ- 
ten out. 

Now,  before  that:  We  are  not  here  to  maks 
the  will  of  Margaret  L.  McKie ;  we  are  not  here 
to  say,  if  you  conclude  that  is  the  will  of  Mar- 
garet L.  McKie,  that  it  is  a  just  will  or  an  un- 
just will,  because  the  law  snys,  and  it  is  the 
law,  that  a  person  having  property  has  the  right 
and  privilege  of  making  any  disposition  of  their 
property  that  they  please.  The  only  question  is: 
Is  the  paper  that  has  been  introduced  in  testi- 
mony the  will  of  Margaret  L.  McKie?  If  it  is  not 
her  will,  then  your  answer  to  this  question  will 
be,  "No;"  if  it  is  her  will,  then  the  answer  to 
the  question  will  be,  "Yes.  .  The  law  prescribes 
how  a  will  shall  be  made.  Under  section  3564, 
and  I  believe  the  enactment  of  this  law  was  by 
the  T^egislature  in  1824,  says:  All  wills  and  tes- 
taments of  real  and  personal  property  -shall  be 
in  writing,  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  pres- 
ence and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the 
said  devisor,  and  of  each  other,  by  three  or 
more  credible  witnesses,  or  else  they  shall  be 
utterly  void  and  of  none  effect.  Tliat  does  not 
mean  that  a  blind  person  cannot  make  a  will; 
that  does  not  mean  that  a  person  who  is  totally 
blind  cannot  make  a  will,  but  the  statute,  in.  or- 
der for  a  will  to  be  valid,  must  be  complied  with 
and  you  must  find  that  it  has  been  complied  with 
from  the  testimony;  it  may  be  inferred  from  the 
testimony;  all  conclusiona  of  juriea  are  infer- 
ences from  the  testimony. 

I  charge  you,  gentlemen,  that  the  proponent  of 
a  will  is  called  upon  to  prove  that  it  is  the  will 
of  the  deceased  by  the  preponderance  of  the  evi- 
dence. That  does  not  necessarily  mean  the 
greater  number  of  witnesses,  but  it  means  by  the 
greater  weight  of  the  evidence.  It  does  not 
mean  that  it  must  be  proven  to  be  the  will  of  the 
deceased  beyond  a  reasonnblc  doubt;  but  it  sim- 
ply means  that  the  testimony  must  preponderate 
in  favor  of  the  validity  of  the  will.  For  exam- 
ple: If  you  take  all  the  testimony  in  favor  of 
the  will,  and  put  it  in  an  imaginary  scale  or 
balances  on  the  one  side  thereof,  and  take  all 
the  testimony  against  the  will,  or  the  validity 
thereof,  and  place  on  the  other  side  of  the  imagi- 
nary scales  or  balances,  and  if  it  stands  evenly 
balanced  in  your  mental  picture,  in  your  ex- 
pcHment,  then  the  will  cannot  stand,  and  your 
answer  to  that  question  will  be  "No;"    but  if 


the  side  in  your  mental  picture  In  which  yoc 
have  placed  all  the  testimony  in  favor  of  the 
will  preponderates  in  the  slightest  degree  over 
the  evidence  against  it,  then  there  lies  the  pre- 
ponderance and  you  would  write  a  verdict  in  the 
form  of  "Yes"  to  this  question.  That  is  what  I 
mean  by  preponderance  of  the  evidence. 

A  great  deal  has  been  said  about  presump- 
tions. I  charge  you  as  a  general  principle  of 
law  applicable  to  all  presumptions  in  this  case, 
that  all  presumptions  are  rebuttable.  There  is 
no  conclusive  presumption  in  this  case,  and  when 
I  speak  of  presumption  I  mean  a  presumption 
that  is  rebuttable. 

Now,  taking  up  the  requests  of  the  proponent 
of  the  will,  I  charge  you  as  follows: 

"(1)  That  the  law  in  this  state  puts  no  re- 
straint upon  the  power  of  a  citisen  to  dispose  of 
his  or  her  property  as  he  sees  proper.  He  may 
give  all  of  his  property  to  one  or  more  of  his 
children,  and  exclude  the  balance  of  his  children 
from  participation  in  bis  estate ;  or  he  may  give 
his  property  to  a  stranger,  if  he  sees  proper 
to  do  so."    I  charge  you  that. 

I  chari^e  you  this  as  requested: 

"(2)  When  the  proponent  of  a  will  proves  the 
formal  execution  of  it,  including  the  attestation 
and  subscription,  as  required  by  law,  a  presump- 
tion of  testamentary  capacity  arises,  since  every 
adult  person  is  presumed  to  be  sane  until  the 
contrary  appears."  I  charge  you  that,  and  in 
connection  I  desire  to  read  yon  a  farther  sen- 
tence from  a  case  from  which  that  is  quoted. 
Now,  that  is  in  addition  to  the  o^er  request.  I 
read  from  volume  2,  Richardson's  Reports,  page 
23G:  "Where  a  testator  is  of  sound  mind  Ms 
knowIe<lge  of  the  contents  of  the  will,  as  of  any 
other  instrument,  is  presumed  from  the  fact  of 
execution.  If  he  be  of  doubtul  capacity,  the 
law  requires  that  the  presumption,  arising  from 
the  fact  of  executiouj  should  be  confirmed  by  ad- 
ditional and  more  direct  proof  of  assent.  The 
character  of  that  proof  is  to  be  considered." 
And  I  add,  is  to  be  considered  by  the  jury,  or 
rather,  all  the  testimony  is  for  the  jury. 

"(3)  When  the  formal  execution  of  a  will  is 
proyed,  a  prima  facie  case  is  made  out,  and 
the  burden  is  then  on  the  contestant  to  show  the 
invalidity  of  the  will;"    I  charge  you  that. 

"(4)  When  a  testator  is  of  sound  and  disposing 
mind  and  memory  at  the  time  of  the  execution  of 
a  will,  his  knowledge  of  its  contents,  as  of  any 
other  instrument  in  writing,  will  be  presumed 
from  the  fact  of  execution."  I  charge  you  that, 
and  in  connection  I  desire  to  read  from  the  Enc. 
of  Evidence,  page  25S:  "The  general  presump- 
tion is  that  a  testator,  having  executed  his  will, 
had  knowledge  of  its  contents,  but  this  pre- 
sumption is  never  conclusive,  and  the  surround- 
ing circumstances  may  be  so  suspicions  as  to 
require  affirmative  evidence  of  this  fact"  Also 
on  page  259,  footnote:  "That  the  testator  did 
know  and  approve  of  the  contents  of  the  alleged 
will  is  therefore  part  of  the  burden  of  proof 
assumed  by  every  one  who  propounds  it  as  a 
will.  This  burden  is  satisfied,  prima  facie,  in 
the  case  of  a  competent  testator  by  proving  that 
he  executed  It,  But  if  those  who  oppose  it  suc- 
ceed by  a  croas-examination  of  the  witnesses,  or 
otherwise,  in  meeting  this  prima  facie  case,  the 
party  propounding  must  satisfy  the  tribunal  af- 
firmatively that  the  testator  did  really  know  and 
approve  of  the  contents  of  the  will  in  question 
before  it  can  be  admitted  to  probate."  I  charge 
you  that,  and  I  simply  adopt  the  language  as 
my  own  charge  on  that  point  to  that  extent. 

The  respondent,  Josiah  McKie,  has  requested 
me  to  charge  yon  the  following  propositions  of 
law.  I  take  it  that  this  first  request  is  a  cor- 
rect analysis  of  the  statute  that  I  read  in  your 
hearing,  to  wit.  section  3G(M.  It  only  elaborates 
and  explains  that  section  that  I  read  to  you; 
that  is,  section  3564  of  the  Code  of  Laws  of 
South  Carolina. 

"(1)  That  under  section  3564  of  the  Code  ol 
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Laws  of  South  Carolina,  it  is  enacted,  and  it  ia 
the  law,  that  all  wills  shall  be  in  writing,  and 
be  signed  by  the  party  purporting  to  enter  into 
the  same,  or  by  some  other  person  in  his  or  her 
presence,  and  by  his  or  her  express  direction ; 
and  the  jury  is  charged  that  if  the  alleged  will 
in  this  case  of  Margaret  L.  McKie  was  not  sign- 
ed by  her,  but  by  her  son,  Daniel  McKie,  in  her 
presence,  but  not  by  her  expressed  direction, 
then  they  must  find  that  it  was  not  her  will, 
for  the  statute  requires  that  the  will  moat  be 
either  signed  by  her,  or  by  some  other  person  in 
her  presence,  and  by  her  ex]^ressed  direction,  or 
otherwise  it  is  null  and  void."  I  charge  you 
that,  gentlemen;  and  I  charge  yon  also  that 
the  statute  says  nothing  about  where  one  per- 
son assists  another  in  signing  a  will;  and  I 
charge  you  that  if  another  person  assists  the 
maker  of  a  will,  the  alleged  maker  of  a  will,  of 
her  own  signature,  then  that  would  be  a  suffi- 
cient compliance  with  the  law  on  that  point. 

"(2)  That  whilst  'expressed  direction'  may  be 
inferred  from  circumstances  surrounding  the 
transaction,  yet  the  jury  must  be  satisfied  that 
Buch  expressed  directions  were  given  by  the 
testatrix,  before  they  can  find  In  favor  of  the 
will."  I  charge  you  that  in  connection  with 
what  I  have  already  charged  you. 

"(3)  On  the  question  as  to  whether  or  not  the 
paper  in  question,  purporting  to  be  the  last  will 
and  testament  of  Margaret  L.  McKie,  was  her 
last  will  and  testament,  the  jury  is  charged  that 
unless  they  find  from  the  preponderance  of  the 
testimony  that  she  knew  it  was  her  will,  and  was 
acquainted  with  its  contents,  and  executed  it  as 
such,  they  must  find  against  the  will.  They 
must  be  satisfied  that  she  knew  its  contents,  or 
even  if  she  executed  it,  it  is  not  her  will."  I 
charge  you  that,, gentlemen. 

"(4)  The  jury  are  the  judges  of  her  mental 
capacity  at  the  time  of  the  alleged  execution  of 
the  paper  in  question,  and  if  they  find  for  any 
re.igou  that  she  was  of  doubtful  capacity,  then 
before  they  can  find  for  the  .will  they  must  go 
further  and  find  that  she  gave  instructions  for 
its  making,  or  that  it  was  read  over  to  her  and 
that  she  understood  it."  I  charge  you  that, 
and  in  that  connection  I  desire  to  instruct  you 
on  the  matter  of  undue  influence.  You  will 
notice  that  the  law  says  undue  influence;  it 
does  not  say  influence,  because  I  do  not  sup- 
pose any  will  ever  was  made  unless  something 
influenced  the  making  of  the  will.  The  influ- 
ence, which  is  undue  and  suflicient  to  invalidate 
a  will,  must  be  so  great  as  to  constrain  the  in- 
clinations of  the  testator,  to  overbear  and  con- 
quer his  will,  and  make  him  the  obedient,  though 
reluctant,  agent  of  another's  dictation  in  the  tes- 
tamentary disposition  of  his  property.  His  free 
agency  must  be  overcome,  so  that  the  instrument 
does  not  express  his  will,  but  the  will  of  an- 
other. That  is  what  I  mean  when  I  say  "undue 
influence."  Therefore  I  charge  you  that  if  the 
alleged  testatrix  was  unduly  influenced  in  the 
making  of  this  paper  as  her  will,  then  you  will 
find  against  the  will,  and  answer  the  question, 
"No." 

"(5)  Whilst  it  is  bo,  that  proof  of  the  execu- 
tion of  a  will  raisea  a  presumption  that  the  tes- 
tatrix knew  the  contents  of  the  will  and  ap- 
proved it,  yet  that  presumption  is  only  prima 
facie  and  is  rebuttable;  and  the  jury  are  the 
judges  whether  by  the  testimony  the  presump- 
tion has  been  rebutted  or  not,  and  if  in  any  way 
they  are  satisfied  that  the  presumption  has  been 
sliakcn  then  they  are  to  say  from  all  the  evi- 
dence whether  they  are  satisfied  that  the  testa- 
trix knew  of  the  contents  and  approved  of  the 
will  and  if  on  all  of  the  evidence  they  are  not 
BO  satisfied,  they  should  find  against  the  will." 
I  charge  you  that. 

Now,  in  the  sixth  request  to  charge  I  leave 
the  words,  "was  blind;"  I  prefer  to  leave  out 
the  words,  "was  blind,"  because  that  might  be 
charging  oo  the  facts.  I  charge  yon  the  sixth 
request  with  that  modificatieB. 


"(6)  The  jury  is  charged  that  if  they  find  that 
the  testatrix,  at  the  time  of  the  alleged  execu- 
tion of  the  will,  was  of  doubtful  capacity, 
then  before  they  can  find  in  favor  of  the  will 
they  must  be  satisfied  by  the  preponderance  of 
the  testimony,  that  she  gave  instructions  foe 
the  making  of  the  will,  or  that  it  was  read  over 
and  explained  to  her,  and  she  understood  it  and 
approved  of  it  as  ber  will."  I  charge  you  tiiat. 
but  I  charge  you  also,  in  that  connection,  that 
if  yon  find  that  that  was  her  will,  giving  em- 
phasis to  "will" — that  is,  that  it  was  no  one 
else's  will,  that  it  was  no  one  else's  will-;-that 
necessarily  carries  with  it  that  she  knew  the 
contents  of  the  will,  and  that  it  was  her  will 
and  was  made  without  undue  influence;  even 
then,  of  course,  you  would  find  accordingly. 

The  main  question,  and  the  sole  question  is, 
and  all  the  evidence  has  been  introduced  to 
throw  light  on  this  question.  Is  the  paper  pre- 
sented for  probate  and  dated  3d  day  of  October, 
1912,  the  last  will  and  testament  of  Margaret 
L.  McKie?  Now,  you  are  entitled  to  have  this 
with  yon  in  the  jury  room,  on  that  question, 
and  that  is  all.  Whatever  your  verdict  is,  you 
will  write  it  out  in  this  shape,  "Yes,"  or  "No," 
and  sign  your  name  and  write  the  word  "Fore- 
man" under  it.  You  will  bring  in  a  sealed  ver- 
dict, and  when  you  have  agreed  on  your  verdict, 
you  will  seal  it  up,  put  it  in  an  envelope,  pat 
it  in  your  pocket,  knock  on  the  door,  inform 
the  sheriff  that  you  have  agreed,  and  he  will  let 
you  out;  say  nothing  about  yotir  verdict  and 
be  back  in  court  at  9:30.     Retire. 

Exceptions. 

First  Because  his  honor,  the  presiding  judge, 
having  allowed  proponents'  fourth  request  to 
charge,  to  wit:  "When  a  testator  is  of  sound 
and  disposing  mind  and  memory  at  the  time  of 
the  execution  of  a  will,  his  knowledge  of  ita 
contents,  as  of  any  other  instrument  in  writing, 
will  be  presumed  from  the  fact  of  execution" — 
erred  by  charging  further  in  relation  thereto: 
"That  the  testator  did  know  and  approve  of 
the  contents  of  the  alleged  will  is  therefore  part 
of  the  burden  of  proof  assumed  by  any  one  who 
propounds  it  aa  a  will." 

Second.  Because  his  honor,  the  presiding 
judge,  having  allowed  proponents'  fourUi  re- 
queart  to  charge  (supra^  and  the  respondent, 
Josiah  McKie,  having  failed  to  present  any  tes- 
timony whatsoever,  that  the  testatrix  did  not 
know  of  and  approve  the  contents  of  her  will, 
his  honor  erred,  as  a  matter  of  law,  in  refusing 
proponents'  third  ground  of  motion  tor  a  new 
triaL 

Third.  Because  his  honor,  the  preading  jndge, 
erred  in  allowing  the  fourth  request  to  charge 
submitted  in  behalf  of  the  respondent,  Josiah 
McKie,  to  wit:  "The  jury  are  the  judges  of 
her  mental  capacity  at  the  time  of  the  alleged 
execution  of  the  paper  in  question,  and  if  they 
find  for  any  reason  that  she  was  of  doubtful 
capacity,  then  before  they  can  find  for  the  will 
they  must  go  further  and  find  that  she  gave  in- 
structions for  its  making,  or  that  it  was  read 
over  to  her,  and  that  ehe  understood  it"— the 
error  being,  it  is  respectfully  submitted,  that  or 
which  tended  to  show,  any  doubt  as  to  the  tes- 
tamentary capacity  of  tlie  testatrix,  the  rule  of 
doubtful  capacity  as  stated  by  his  honor  im- 
posed upon  proponents  a  burden  of  proof  which 
the  law  does  not  impose,  thereby  the  jury  was 
misled  to  the  prejudice  of  proponents. 

Fourth.  Because  his  honor,  the  presidin; 
judge,  erred  in  allowing  the  sixth  request  to 
charge  submitted  in  behalf  of  respondent^  Josiah 
McKie,  to  wit:  "The  jury  is  charged  that  if 
they  find  that  the  testatrix,  at  the  time  of  the 
alleged  execution"  of  the  will,  was  of  doubtful 
capacity,  then  before  they  can  find  in  favor  oc 
the  will  they  must  be  satisfied  by  the  preponder- 
ance of  the  testimony,  that  she  gave  instructions 
JEor  the  making  of  the  will,  or  that  it  was  read 
over  and  explained  to  her,  and  she  undetstoodf 
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It  and  approved  of  it  as  her  will"— the  error 
being,  it  is  respectfully  submitted,  that  there 
being  no  testimony  in  the  cause,  which  showed, 
or  which  tended  to  show,  any  doubt  as  to  the 
testamentary  capacity  of  the  testatrix,  the  rule 
of  doubtful  capacity,  as  stated  by  his  honor,  im- 
posed upon  proponents  a  burden  of  proof  which 
the  law  does  not  impose,  and  thereby  the  jury 
was  misled  to  the  prejudice  of  proponents.  _ 

Fifth.  Because  his  honor  erred  in  charging 
the  jury  as  follows :  "I  charge  you,  as  a  general 
principle  of  law  applicable  to  all  presumptions 
in  this  case,  that  all  presumptions  are  rebutta- 
ble. There  is  no  condasive  presumption  in  this 
case,  and  when  I  speak  of  presumption  I  mean  a 
presumption  that  is  rebuttable" — the  error  being 
that  his  honor  tiereby  charged  on  the  facta  ot 
the  case,  to  wit,  "There  is  no  conclusive  pre- 
sumption in  this  case,"  said  statement  having 
the  effect  of  removing  from  the  consideration  of 
the  jury  the  question  whether  or  not  the  pre- 
sumptions which  exist  in  the  case  were  rebutted 
by  the  testimony. 

Sixth.  Because  his  honor,  the  presiding  judge, 
erred  in  admitting  in  evidence  the  testimony  of 
Mrs.  Bettie  Wood  as  to  the  statement  alleged 
by  her  to  have  been  made  to  her  by  James  McKie, 
now  deceased,  the  said  Jas.  McKie,  at  the  time 
that  said  statements  were  alleged  to  have  been 
made,  not  having  any  interest  in  the  matters  in 
controversy  in  this  proceeding;  and  it  is  re- 
spectfully submitted  that  the  statements  so  al- 
leged to  have  been  made  in  relation  thereto 
constitute   hearsay   testimony. 

Seventh.  Because  his  honor,  the  presiding 
judge,  erred  in  admitting  in  evidence  the  testi- 
mony of  the  witness  John  M.  Wood,  as  to  the 
statements  alleged  by  him  to  have  been  made 
to  him  by  James  McKie,  now  deceased,  the  said 
James  AIcKie,  at  the  time  that  said  statements 
were  alleged  to  have  been  made  not  having  any 
interest  in  the  matters  in  controversy  in  this 
proceeding;  and  it  is  respectfully  submitted 
tiiat  the  statements  so  alleged  to  have  been  made 
In  relation  thereto  constitute  hearsay  testimony. 

Staeppard  Bros.,  of  Edgefield,  for  appel- 
lants. Hendersons,  of  Aiken,  and  N.  G.  Ev- 
ans, of  Edgefield,  for  respondent 

GAGE,  J.  This  cause  was  tried  before  a 
Jury,  and  the  Issue  was,  will  or  no  will.  The 
verdict  was  "no  will."  The  will  was  proven 
In  the  probate  court  by  James  and  Daniel 
McKle,  BOOS  and  executors.  The  probate 
court  sustained  the  will,  and  the  trial  in  the 
circuit  court  was  on  appeal  therefrom,  was 
de  novo,  and  was  before  a  Jury.  Before  the 
Instant  trial  James  had  died,  unmarried  and 
Intestate,  we  assume. 

The  history  of  the  case  Is  this : 

Mrs.  Margaret  L.  McKle,  a  widow  some  84 
years  of  age,  lived  In  Edgefield  county ;  and 
In  the  house  with  her  there  lived  two  unmar- 
ried daughters,  two  sons  and  a  married 
daughter.  Another  married  daughter  lived 
apart;  and  her  eldest  son,  Joslah,  lived  In 
Aiken  county,  some  miles  away  from  his 
mother.  Thus  there  were  seven  children. 
The  mother  died  In  December,  1912,  and 
there  was  thereafter  filed  In  the  probate 
court  a  purported  wlU  of  hers,  made  in  the 
month  of  October,  1912.  Thereby  the  testa- 
trix devised  the  whole  of  her  estate,  valued 
at  $5,000  In  money  and  300  acres  of  laud,  to 
her  children  other  than  Joslah;  to  him  she 
bequeathed  |10. 

The  instrument  was  signed  "Margaret  L. 


McKle";  the  testatrix  only  held  the  pen ;  It 
was  guided  by  the  son  Daniel  so  as  to  de- 
scribe the  name,  and  a  witness  suggested 
that;  no  word  was  uttered  at  the  signing  by 
the  witnesses  to  the  will,  or  by  the  testatrix, 
or  by  any  one  else,  to  Indicate  that  the  docu- 
ment was  a  will;  the  witnesses  presumed  It 
was  a  will  from  the  circumstance  that  three 
persons  were  called  to  witness  the  paper. 

The  testatrix  died  of  a  leaky  heart,  and 
was  abed  six  months  before  the  end ;  and  while 
abed  the  alleged  will  was  executed.  The  in- 
strument was  prepared  by. Mr.  J.  William 
Thurmond;  but  he  did  not  testUy  at  the 
trial. 

There  are  seven  exceptions,  but  the  appel- 
lant has  argued  but  four  Issues.  They  are 
these:  (1)  The  court  rightly  charged  the 
proponents'  fourth  request  that  when  a  testa- 
tor of  sound  mind  has  executed  a  will  In  due 
form,  his  knowledge  of  Its  contents  Is  there- 
by presumed;  but  the  court  wrongly  add- 
ed thereto,  "That  the  testator  did  know  and 
approve  of  the  contents  of  the  alleged  will  is 
therefore  part  of  the  burden  of  proof  assum- 
ed by  every  one  who  proimnnds  a  wUl."  GJ) 
The  court  rightly  charged  as  pr<qionents' 
;fourth  request  that  when  a  testator  Is  of 
sound  mind  at  the  execution  of  the  will,  then 
his  knowledge  of  Its  contents  Is  presumed; 
but  the  court  wrongly  refused  to  set  the 
verdict  aside,  upon  the  ground  urged  by  tbe 
proponents  for  a  new  trial  that  the  contest- 
ant failed  to  present  any  evidence  that  tbe 
testatrix  did  not  know  the  contents  of  the 
will.  (3)  The  court  erred  In  charging,  as 
the  contestant's  fourth  request,  that  the  Jury 
was  the  Judge  of  the  testatrix's  mental  ca- 
pacity at  the  time  of  the  alleged  execution: 
and  U  the  Jury  find  for  any  reason  that  the 
testatrix  was  of  then  doubtful  capacity,  then 
before  they  can  find  for  the  will  they  must 
go  further  and  find  that  she  knew  Its  con- 
tents, because  appellants  say  there  was  no 
particle  of  testimony  tending  to  show  doubt- 
ful capacity.  (4)  The  court  erred  In  admit- 
ting the  testimony  of  Mr.  and  Mrs.  Wood, 
touching  a  declaration,  to  them  of  James  and 
a  declaration  of  Daniel,  about  the  Intent  ot 
James  and  Daniel  with  reference  to  tbe  ex- 
clusion of  Joslah  by  the  testatrix.  Let  the 
charge,  the  request,  and  the  exceptions  be  re- 
ported. 

Tbe  first,  second,  and  third  Issues  are  so 
closely  allied  that  they  overlap  one  another ; 
Indeed,  they  present  tbe  same  Issue  In  differ- 
ing phases. 

The  first  Issue  and  exception  which  the  ap- 
I>ellant  makes  Is  not  predicated  upon  an  ao' 
curate  statement  of  that  which  the  court  did 
charge.  The  exception  sets  out  only  a  part 
of  what  the  court  charged,  and  It  does  not 
set  that  out  In  sequence,  but  In  disordered 
fragment 

[1  ]  The  proponents'  fourth  request  Is  sound 
as  far  as  it  goes.    It  dealt  with  a  person  of 
sound  disposing  mind  and  memory.    It  only 
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stated  that  the  contents  of  the  will  of  snch  a 
one  would  be  presumed  to  be  known  to  the 
maker.  It  did  not  suggest  a  person  who  was 
aged  and  Infirm,  and  who  made  a  will  under 
all  the  circumstances  testified  to  in  the  In- 
stant case.  It  Is  true  that  ordinarily  the 
proof  of  a  paper  writing,  signed  and  witness- 
ed according  to  the  statute,  and  purporting 
to  be  a  will,  entitles  it  to  be  regarded  as  such. 
And  It  will  be  then  presumed,  as  matter  of 
fact,  that  the  testator  knew  the  contents  of 
the  paper.  The  contestant  mnst  show  the 
contrary.  Kaufman  v.  Caughman,  49  S.  C. 
15»,  27  S.  E.  16,  61  Am.  St.  Rep.  808;  Mor- 
decai  T.  Canty,  86  S.  O.  476,  68  S.  E.  1049. 
While  therefore  the  proponent  of  a  paper 
purporting  to  be  a  wUl  must  of  course  prove 
that  the  testator  knew  its  contents,  yet  that 
Is  sufilclently  done,  In  the  first  instance,  when 
the  paper  is  presented  and  its  execution  is  in 
due  form  of  law.  See  Nott,  J.,  Warley  v. 
Warley,  cited  in  12  Rich.  249. 

[2]  On  the  other  hand,  if  all  the  circum- 
stances which  surround  the  transaction,  and, 
as  disclosed  by  the  testimony,  cast  doubt  up- 
on whether  a  testator  did  know  what  was  in 
the  will,  then  there  ought  to  be  some  proof, 
apart  from  the  mere  execution  of  the  instru- 
ment, that  the  testator  knew  its  contents; 
and  the  jury  then  must  judge  if  the  testator 
did  have  knowledge  of  Its  contents.  Boyd  v. 
Boyd,  3  Hill,  341 ;  McNlnch  v.  Charles,  2 
Rich.  229;  McKnlght  v.  Wright,  12  Rich.  232. 

[3]  The  circumstances  in  the  Instant  case 
relied  on  to  show  lack  of  knowledge  are 
these :  Shortly  before  the  instrument  was  ex- 
ecuted the  doctor  was  asked  by  the  propo- 
nents if  the  lady  would  be  injured  to  execute 
a  will;  the  lady  was  abed,  and  had  been  for 
many  weeks.  She  was  84  years  old,  and 
her  sight  was  bad ;  she  was  unable  to  direct 
the  pen  so  as  to  describe  her  name;  the  send- 
ing to  distant  cities  to  get  a  doctor  instead  of 
getting  one  from  the  vicinage;  the  existence 
of  bad  feeling  betwixt  those  children  who  got 
the  estate  and  who  resided  with  her  and 
Joslah,  that  is  expressly  admitted  in  appel- 
lants' argument ;  the  exclusion  by  the  will  of 
Joaiah  from  Its  provisions,  except  for  a  nom- 
inal bequest;  the  friendly  relation  betwixt 
Joslah  and  his  mother  as  testified  to  by  him ; 
the  absence  of  any  statement  made  by  the 
testatrix,  or  by  any  one  present  in  the  room 
at  execution,  that  tiie  paper  being  signed  was 
a  will;  the  denial  by  the  other  children  of 
Josiah's  presence  with  his  mother  more  than 
once.  We  have  not  considered  the  question- 
ed testimony  of  the  Woods.  The  proponents 
recognized  the  force  of  these  circumstances, 
and  to  overcome  them  they  offered  testimony 
that  Daniel  had  read  the  wUl  to  his  mother, 
and  that  the  testatrix  had  told  Miss  Dan- 
forth  wtiy  Josiah  was  excluded  from  the  will. 
Bat  the  court  bad  no  right  to  pass  upon  the 
issue  thus  made;  it  was  the  province  of  the 
jury  to  find,  first,  whether  the  testimony  did 
cast  doubt  upon  the  testatrix's  knowledge  of 


the  contents,  and,  if  It  did,  then  did  all  the 
testimony  by  Its  preponderance  show  knowl- 
edge of  the  contents?  There  was  evidence 
on  both  sides  of  the  question.  The  court  did 
not  charge  the  jury  that  when  the  contestant 
introduced  testimony  which  tended  to  cast 
doubt  upon  the  testatrix's  knowledge  of  con- 
tents, that  the  burden  was  then  shifted  on 
the  proponents  to  prove  knowledge;  the 
diarge  was,  that  if  the  circumstances  cast 
doubt  upon  whether  the  testatrix  bad  knowl- 
edge of  the  contents,  then  other  testimony 
mnst  show  knowledge. 

The  contestant's  fifth  request,  duly  allowed 
and  not  excepted  to,  stated  the  same  postu- 
late plainly.  That  is  to  say,  in  such  a  case 
the  contestant  would  put  into  issue  one  side 
of  the  scale  the  circumstances  wUch  tended 
to  show  lack  of  knowledge;  the  proponents 
would  put  into  the  other  side  of  the  scale  the 
will  duly  signed,  and  along  with  it  testimony 
tending  to  show  knowledge;  that  side  which 
preponderated  would  be  entitled  to  the  ver- 
dict. The  court  so  charged  the  jury  just 
before  it  considered  the  request  to  charge. 

The  contestant's  sixth  request,  allowed  and 
excepted  to,  but  not  specifically  argued,  di- 
rected the  jury  that  it  must  be  guided  by  the 
preponderance  of  the  testimony.  And  to 
that  request  the  court  added  this  in  its  own 
words: 

"I  charge  you  that,  but  I  charge  you  also,  in 
that  connection,  that  if  you  find  that  that  vas 
ber  will,  giving  emphasis  to  'will' — that  is,  that 
it  was  no  one  else's  will,  that  it  was  no  one 
else's  will — that  necessarily  carries  with  it  that 
she  knew  the  contents  of  the  will,  and  that  it 
was  her  will  and  was  made  without  undue  influ- 
ence; even  then,  of  course,  you  would  find  ac- 
cordingly." 

The  first  exception  Is  overruled. 

The  second  exception  and  issue  is  directed 
to  the  court's  refusal  to  set  the  verdict  aside, 
and  for  the  reason  there  was  a  total  fail- 
ure of  evidence  to  show  lack  of  knowledge 
of  the  contents.  The  exception  in  effect  is, 
the  court  charged  proponents'  fourth  request 
that  the  execution  of  a  will  by  a  person  of 
sound  and  disposing  mind  and  memory  pre- 
sumed knowledge  of  the  contents;  the  con- 
testants were  bound  to  show  contra  that  the 
testatrix  had  no  knowledge  of  contents ;  that 
there  was  no  particle  of  testimony  to  that  ef- 
fect This  exception  raises  no  question;  it 
is  concluded  by  what  we  have  said  hereinbe- 
fore. 

We  come  now  to  the  third  exception  and 
Issue;  it  springs  out  of  the  court's  allow- 
ance of  the  contestant's  fourth  request  The 
jury  was  certainly  the  judge  of  the  testa- 
trix's capacity  to  make  a  will  at  the  time 
it  was  signed.  The  request  stated  that  The 
jury  was  as  surely  to  judge  if  there  was 
then  doubtful  capacity.  The  request  stated 
that  If  the  jury  found  the  latter  postulate 
to  be  true,  then  it  ought  to  have  been  satis- 
fied that  the  testatrix  understood  the  con- 
tents of  the  will.  The  request  stated  tliat. 
The  appellants  say,  though,  and  that  Is  the 
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point  of  the  exception,  that  there  was  no 
particle  of  testimony  tending  to  show  "doubt- 
ful capacity";  that  all  the  testimony  show- 
ed capacity;  and  that  therefore  the  court 
had  no  warrant  to  submit  to  the  jury  if  the 
testatrix  understood  the  contents. 

[4]  The  court  charged  the  proponents'  sec- 
ond request,  that  proof  of  the  paper  writing 
drew  to  it  a  presumption  of  the  testator's 
capacity;  and  in  that  connection  the  court 
read  to  the  Jury  from  the  case  of  McNinch 
V.  Charles.  How  much  capacity  It  takes  to 
make  a  will  Is  a  question  of  law;  whether 
the  testator  had  that  much  is  a  question 
of  fact  Tillman  v.  Hatcher,  Rice,  271.  In 
the  case  at  bar,  as  in  the  case  just  cited,  the 
court  left  it  to  the  Jury  to  find  if  the  ca- 
pacity was  doubtful 

[6]  It  Is  true  all  the  witnesses  to  the  will 
and  the  attending  physician  and  others  tes- 
tified that  the  testatrix  had  mind  enough 
to  make  a  will.  But  the  mind  resides  in  the 
body,  and  the  ailments  of  the  flesh  act  up- 
on the  mind.  In  the  instant  case  the  tes- 
tatrix was  Tery  old ;  she  was  nearly  blind ; 
she  could  not  write  her  name;  she  was 
propped  up  in  bed  to  sign ;  she  did  not  say 
the  paper  was  a  will,  nor  did  any  of  these 
present  say  so.  These  and  the  other  circum- 
stances hereinbefore  particularly  recited  all 
went  to  the  jury;  and  the  jury  was  not 
bound  to  accept  the  view  of  the  witnesses. 
The  words  of  the  court  in  the  Tlllman-Hatch- 
er  Case  at  page  280  are  pertinent  here.  The 
issue  was  "within  the  peculiar  province"  of 
the  jury.  Doubtful  capacity  is  not  conter- 
minous with  mental  alertness.  There  might 
be  capacity,  yet  it  may  not  have  been  ex- 
ercised under  the  particular  circumstances 
of  the  case.  Capa(dty  and  undue  influence 
may  be  closely  allied  in  a  particular  case, 
as  they  were  In  the  case  at  bar.  And  the 
court  added  to  the  fourth  request  a  proper  di- 
rection about  undue  influence. 

In  the  case  of  Boyd  v.  Boyd,  3  Hill,  343, 
the  court  also  referred  to  the  intimate  con- 
nection betwixt  bodily  infirmity  and  doubtful 
capacity.  Judge  O'Neal,  who  tried  the  case, 
said: 

"I  thought,  and  so  said  to  the  jury,  that  al- 
though the  mind  of  Thomas  Bo^d  was  good,  that 
yet.  from  his  great  age,  his  pain,  and  hardness 
of  hearing,  there  ought  to  be  proof  of  instruc- 
tions." 

We  are  therefore  of  the  opinion  that  the 
court  was  warranted,  under  the  circumstanc- 
es, to  submit  to  the  jury  whether  or  not  the 
testatrix's  capacity  to  make  a  will  was 
doubtful,  and  that  the  request  was  therefore 
relevant 

The  only  other  Issue  Is  whether  the  tes- 
timony of  the  witnesses  Mr.  and  Mrs.  Wood 
was  competent.  They  gave  In  evidence,  for 
the  contestants,  declarations  made  in  their 
presence  by  Daniel  and  by  James  McEIe, 
and  by  Mrs.  Stevens  too. 

[6]  The  proponents  objected  to  the  testi- 
mony because  it  was  hearsay,  and  because 
James  McKle  was  at  the  time  dead.    The  is- 


sue that  was  up  for  trial  was  whether  the 
contents  of  the  will  expressed  the  real  mind 
of  the  testatrix.  The  circumstances  before 
set  out  bad  opened  the  door  to  that  inquiry, 
and  any  testimony  which  shed  light  on  that 
question  was  relevant.  If  the  before-men- 
tioned drcnmstances  suggested  an  inference 
of  undue  Influence,  of  doubtful  capacity,  or 
a  lack  of  knowledge  of  the  contents,  then  a 
declaration  by  the  parties  to  the  Influence 
would  confirm  such  inference- 

The  testimony  is  now  challenged  on  four 
grounds:  First  that  it  is  hearsay;  second, 
that  it  was  made  when  the  declarants  had 
no  interest,  to  wit,  before  the  will  was  made ; 
and,  third,  because  it  affects  the  interests 
of  the  four  daughters  who  were  not  in- 
veigled Into  the  declarations;  and,  fourth, 
because  one  of  the  declarants,  James  McKle, 
was  dead  when  the  declarations  were  given 
in  evidence. 

The  exception  refers  more  particularly  to 
the  declarations  of  James,  because  Daniel 
and  Mrs.  Stevens  were  both  on  the  witness 
stand,  and  denied  the  declarations  they  were 
said  to  have  made.  These  were  the  declara- 
tions of  James  as  given  la  by  Mrs.  Wood: 

"A.  He  came  to  our  house  and  said  he  came 
to  see  about  some  property ;  that  be  did  not  ex- 

Eect  to  give  cousin  Si  anything  at  all.  After 
e  came  he  menti<Hied  that  I  had  had  some 
deaUngs  that  way,  and  I  told  him,  'No,  I  never 
had  any  dealings  to  leave  out  a  member  of  a 
family;  that  when  my  mother  died  Mr.  Shep- 
pard  wrote  her  will,  and  he  said  they  charged 
too  much,  and  I  said,  'Why  don't  you  give  it  to 
her?'  and  he  said,  'She  will  not  do  it,  and  I  will 
have  to  wait  until  she  does  not  realize  what 
she  is  doing  to  do  that  themselves.'  •  •  •  Q. 
And  he  said  to  you  at  that  time  that  he  would 
have  to  wait  before  the  old  lady  got  so  old  she 
did  not  know  what  to  do?  A.  That  she  did  not 
realize  what  she  was  doing ;  and  that  she  would 
not  sign  it  and  leave  out  any  member.  Q.  She 
would  not  sign  it  and  on  account  of  that  he 
would  have  to  wait  until  she  did  not  know  what 
she  was  doing  before  he  could  get  her  to  do  it? 
A.  Yes,  sir." 

And  these  were  the  declarations  of  James 
as  given  In  by  Mr.  Wood: 

"A.  He  wanted  to  know  how  to  get  a  will 
drawn  and  keep  his  mother  from  knowing  it; 
he  wanted  to  get  a  will  drawn  up  sufficient  to 
get  the  property  from  Si  McKie;  he  did  not 
want  him  to  have  anything.  Q.  What  did  he 
say?  A.  He  said  he  wanted  to  know  how  my 
wife  managed  to  get  the  place  we  were  living 
on  that  her  mother  gave  her,  and  she  said  she 
Kot  Mr.  Sheppard  to  draw  up  the  papers;  Mr. 
Sliei)pard  and  her  mother  decided  on  it,  and  he 
said  that  was  his  trouble,  and  he  said  the  devil- 
ish lawyers  wanted  it  all  for  fixing  up  the  pa- 
pers. Q.  He  said  that  was  his  trouble;  that 
bis  mother  was  not  willing  to  cut  Si  out?  A. 
Yes,  sir;  that  she  was  not  willing  to  cut  Si  oat 
Q.  The  paper  your  wife  had  Mr.  Sheppard  fix 
was  on  what  matter?  A.  Mr.  Sheppard  had 
drawn  up  a  deed  for  my  wife's  mother,  deeding 
her  the  place  and  land,  and  he  wanted  to  know 
how  the  deed  was  drawn  up,  like  he  did,  with- 
out paying  Mr.  Sheppard  anything  to  do  it" 

[7]  Whether  this  be  true  was  peculiarly  a 
question  for  the  Jury;  the  credibility  of  a 
witness.  In  law.  Is  always  for  the  Jury. 

[8]  If  it  be  true  that  Mrs.  McKie  desired  to 
Indnde  Joslah  as  a  legatee  of  her  bounty,  and 
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that  James  knew  tlie  foct,  and  that  James 
Intentionally  postponed  the  malting  of  the 
will  until  Mrs.  McKle  was  unable  to  know 
what  she  was  doing,  and  that  Daniel  had  her 
to  sign  a  will  under  the  circumstances  before 
named,  and  that  thereby  Joslah  was  exclud- 
ed, and  that  James  and  the  others  were  un- 
friendly to  Joslah,  and  that  Joslah  was  not 
permitted  to  see  his  mother  In  her  last  Ill- 
ness, then  the  jury  might  conclude  the  Instru- 
ment was  not  expressive  of  the  testator's 
mind.  So  much  will  not  be  challenged.  The 
thing  that  Is  challenged  Is  the  way  of  proving 
James'  Intent,  to  wit,  by  his  declarttlon  of  It. 

[9]  Nobody  knows  a  person's  Intent  but 
the  person  and  his  Ood ;  and  If  the  person 
shall  declare  his  Intent  hostile  to  another, 
that  declaration  Is  the  best  evidence  of  it; 
and  when  there  Is  added  to  the  declaration 
the  circumstances  of  the  case,  the  Intent  may 
he  established.  "The  presence  of  a  design 
or  plan  to  do  a  given  act  has  probative  value 
to  show  that  the  act  was  In  fact  done." 
Wlgmore,  S  102.  "There  Is  no  situation  In 
which  a  design  to  do  an  act  would  be  Irrele- 
vant to  show  the  doing  of  the  aet."  Wig- 
more,  !  104.  See  cases  cited  at  2205  in  the 
same  work. 

So  that  the  declaration  was  not  hearsay, 
but  original  testimony;  it  went  to  establish 
the  actor's  wrong  intent  out  of  his  own 
mouth. 

[10]  The  circumstance  that  at  the  time  the 
declaration  was  made  James  bad  no  interest 
in  his  mother's  estate  because  the  will  had 
not  yet  been  made  does  not  r«ider  the  testi- 
mony incompetent.  The  books  do  say  that  a' 
declaration  against  interest  Is  not  competent 
anless  the  declarant  then  have  an  interest. 
And  when  the  declaration  is  strictly  in  dero- 
gation of  one's  interest  and  nothing  more, 
there  is  no  ground  to  admit  it  unless  there  be 
then  a  present  Interest.  But  in  the  Instant 
case  the  declaration  was  not  of  that  narrow 
diaracter.  The  declarant  had  some  sort  of 
interest  In  expectancy  In  the  testatrix's  es- 
tate ;  but  if  the  circumstances  and  the  decla- 
rations were  true,  he  set  on  foot  a  scheme  to 
accomplish  the  defeat  of  his  mother's  real 
will,  so  that  his  interest  might  be  enlarged 
and  that  of  Joslah  might  be  defeated. 

[11]  It  is  true  the  will  had  not  been  made 
when  the  declarations  were  made.  But  "the 
existence  in  the  mind  of  a  deliberate  design 
to  do  a  certain  act,  when  onoe  proved,  maj 
properly  lead  to  the  inference  that  the  in- 
tent once  harbored  continued  and  was  car- 
ried into  eflPect  by  acts  long  subsequent  to 
llio  origin  of  the  motive  by  which  they  were 
prompted."  Blgelow,  J.,  in  Cook  v.  Moore,  U 
Cush.  (Mass.)  213. 

[12]  The  further  suggestion  of  appellant 
that  six  persons  are  legatees,  under  the  will, 
and  the  declarations  of  three  of  them  ought 
not  to  impair  the  whole  instrument,  is  plausi- 
ble, but  it  is  not  sound  in  this  case.  The 
Iowa  case  cited  by  the  appellant  to  sustain 
tbat  view  was  announced  where  the  evidence 


of  undue  influence  was  very  meager,  and 
where  the  declaration  Itself  was  equivocal. 
The  case  from  Missouri  dted  by  the  appel- 
lants (Schlerbaum  v.  Schemme,  157  Mo.  1,  67 
S.  W.  626,  80  Am.  St  Rep.  604)  is  more  in 
point  and  it  goes  to  the  length  stated.  But 
our  own  case,  hereinafter  dted,  is  contra. 

In  the  Instant  case  all  the  six  children, 
except  Mrs.  Stevens  and  Joslah,  were  living 
with  Mrs.  McKle.  Of  those  six  Daniel, 
James,  Mrs.  Stevens,  and  Miss  Mattle  are 
more  or  less  linked  In  the  testimony  with  at 
least  the  alleged  plan  to  keep  Joslah  from 
seeing  his  mother  in  her  last  Illness.  And 
Airs.  Wood  testified  that  Mrs.  Stevens  made 
declarations  similar  to  those  made  by  James ; 
here  is  Mrs.  Wood's  testimony  referring  to 
'what  Mrs.  Stevens  declared: 

"A.  She  said  because  we  do  not  expect  to  give 
him  anything,  and  as  soon  as  my  mother  dies 
he  will  come  in  and  want  his  part  and  we  do 
not  expect  to  give  him  anything ;  and  Dan  said, 
'No:  we  will  have  to  give  him  a  little  to  make 
it  stick.  We  will  have  to  give  him  a  little  to 
make  it  stick.'  " 

• 

Of  the  four  proponents,  then,  Mrs.  Mason 
and  Miss  Mary  are  the  only  ones  who  are  not 
connected  by  word  of  mouth  with  the  al- 
leged scheme.  If  the  verdict  of  the  Jury  shall 
be  sustained  the  distribution  of  the  estate 
will  not  materially  affect  the  interest  of  Mrs. 
Mason  and  Miss  Mary.  By  the  will  the  four 
daughters  were  to  have  $1,250  each,  and 
James  and  Daniel  were  to  have  300  acres 
of  land,  of  una!)certalned  value.  By  the  stat- 
ute of  distributions,  the  whole  estate  will  be 
equally  divided  l»etween  the  seven  children. 
E'urthermore,  all  the  children  made  common 
cause  against  Joslah;  the  Jury  might  have 
Inferred  they  were  with  James  from  the 
start.  Our  own  case  of  Peeples  v.  Stevens, 
8  Rich,  200.  64  Am.  Dec.  750,  makes  full  an- 
swer to  the  appellant's  suggestion,  as  well  as 
to  most  of  the  other  Issues  we  ttave  discussed. 
It  is  practically  decisive  of  this  case. 

[IS]  The  last  suggestion  of  the  appellant 
that  James'  declaration  Is  incompetent  be- 
cause he  was  dead  at  Its  giving,  is  of  no 
consequence.  No  statute  lays  embargo  upon 
it ;  there  is  no  rule  of  law  which  Inhibits  the 
giving  in  evidence  a  competent  declaration 
of  one  then  dead.  And  in  some  cases  the 
declaration  is  not  competent,  unless  the  de- 
clarant be  then  dead.  Lowry  v.  Moss,  1 
Strob.  64. 

[14]  One  other  question  was  argued  by  one 
of  the  appellants'  counsel ;  it  Is  stated  thus : 

"The  testimony  fails  to  connect  in  any  way 
the  testatrix  with  the  declarations  [of  James 
and  Dtiniel].  There  is  no  evidence  of  action  or 
reaction  so  far  as  she  was  concerned.  It  is  too 
remote  in  point  of  t>me  and  substance." 

The  argument  Is  that  the  declaration  is 
Irrelevant  to  show  that  the  intent  of  the 
declarants  operated  to  accomplish  the  end 
to  which  it  reasonably  pointed.  If  the  testi- 
mony was  conii)etent  and  It  was;  if  the 
declaration  was  true,  and  the  Jury  found  It . 
was ;    and  If  the  event  ijv^ich  followed^jto  [q 
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.wit  the  terms  of  the  will,  conformed  to  the 
declaration — then  the  connection  between  the 
two  events  is  not  a  matter  of  wild  guess,  but 
one  which  appeals  to  the  Judgment  of  a  Jury. 
Onr  Judgment  Is  that  the  exceptions  show 
no  error  below,  and  the  Judgment  of  the 
drcnlt  court  is  affirmed. 

©ART,  O.  J.,  and  HYDRICK,  "WATTS,  and 
FRASER,  JJ^  concur. 


(107  8.  C.  Id) 

McPADDEN  V.  McPADDBN  et  aL   (Na  9068.) 

(Supreme  Court  of  South  Carolina.    March  29, 
1917.) 

1.  Wills  ®=>524(2)— Dxtise  to  Hubs  as  a 
Class. 

Generally,  when  there  is  a  devise  to  heirs  as 
a  class,  they  talie  at  the  death  of  the  testator, 
unless  a  different  time  is  fixed  by  the  word  "sur- 
viving"  or  some  other  equivalent  expression. 

[Ed.  Note.— For  other  cases,  see  Wills,  CfenL 
Dig.  i  117.] 

2.  Wills  «=>506(1)— Dkvisk  to  "Hubs." 

A  devise  to  testator's  widow  for  life,  remain- 
der to  a  son,  and,  if  he  died  without  isaue,  his 
share  to  be  "divided  equally  among  my  other 
children,"  except  a  named  daughter,  and  if  "any 
of  my  children  die  leaving  no  issue,"  the  prop- 
erty "to  be  divided  equally  between  my  heirs," 
excepting  that  daughter,  gave  the  excluded 
daughters  children  no  possible  interest,  since 
the  absence  of  qualification  of  the  word  heirs," 
as  by  use  of  the  word  "surviving"  or  other 
equivalent  expression,  showed  that  the  class  de- 
scribed as  "heirs"  was  determinable,  not  at 
the  life  tenant's  death,  but  at  decedent's  death, 
at  which  time  the  excluded  daughter's  children 
were  not  "heirs"  of  decedent,  but  merely  lineal 
descendants. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1090.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;  Geo.  B.  Prince,  Judge. 

Suit  by  C.  F.  McFadden  against  Lena  E. 
McFadden  and  others.  From  a  decree,  plain- 
tiff appeals.    Reversed. 

The  following  is  the  decree  of  trial  court: 
This  is  a  suit  for  specific  performance  on  the 
part  of  the  plaintiff  against  Lena  E.  McFadden, 
in  which  other  parties  claiming  interest  in  the 
land  are  made  parties.  Lena  E.  McFadden  re- 
fuses to  purchase,  alleging  that  the  plaintiff 
cannot  give  a  good  and  marketable  title  to  the 
premises.  The  land  in  question  was  derived  by 
the  plaintiff  under  the  second  clause  of  the  last 
will  and  testament  of  his  father,  WUliam  J. 
McFadden,  deceased.  The  following  quotations 
from  the  will  are  necessary  for  a  determination 
of  the  questions  arising  in  tliis  case: 

Item  2.  "I  give,  devise  and  l>equeath  to  my 
son,  Charles  Fishburn  McFadden,  and  my  wife 
Elizabeth  J.  McFadden,  that  tract  of  land 
whereon  my  dwelling  house  and  store  is  situated, 
to  be  surveyed  so  as  to  contain  three  hundred 
and  thirty-five  acres.  Now  it  is  my  will  and 
devise  for  my  wife,  EUzabeth  J.  McFadden,  to 
live  in  my  present  dwelling  during  her  natural 
life  and  to  enjoy  all  the  rents,  profits  and  issues 
of  said  tract  of  land,  335  acres,  as  long  as  she 
remains  my  widow  and  no  longer,  andf  at  her 
death  said  lands  to  go  to  my  son,  Charles  F. 
McFadden.  Should  he  die  without  leaving  le- 
gal issue   his   share  of  land  must   be   divided 


equally  between  my  other  children,  share  and 
share  alike,  except  my  daughter,  Mrs.  Butler 
Du  Bose." 

Item  8.  "It  is  my  wish  and  desire  that  my 
children  enjoy  the  privileges  of  my  plantation 
whilst  single  and  disposed  to  be  peacefoL  I 
further  desire  and  wish  should  any  of  my  chil- 
dren die  leaving  no  issue,  said  property  herein 
mentioned  shall  revert  back,  and  become  the 
property  of  my  estate  to  be  divided  equally  be- 
tween my  heirs  with  the  exception  of  Mrs.  Ber- 
tha Du  Bose." 

In  other  clauses  of  said  will,  the  other  chii 
dren  of  the  testator  except  Mrs.  Da  Bose  are 
given  portions  of  the  real  estate  of  the  testator 
without  any  life  estate  intervening. 

I  find  that  at  the  time  of  the  making  of  the 
win  and  until  his  death,  the  testator,  and  his 
daughter,  Mrs.  Du  Bose,  were  estranged,  and 
the  same  was  true  as  to  her  children  in  esse. 

When  this  cause  came  on  to  be  heard,  the  at- 
torneys announced  that,  if  the  Du  Bose  chil- 
dren, Anglo  Du  Bose,  Fleetwood  Du  Bose,  and 
Mabel  Stoudemire,  should  be  found  to  be  ex- 
cluded from  any  possible  interest  in  the  said 
land,  the  other  parties  had  already .  agreed 
among  themselves  to  a  settlement  of  their  vari- 
ous contentions  respecting  not  only  this  tract  of 
land,  but  other  portions  passing  nnder  said 
will,  and  it  would  be  very  much  in  the  interest 
of  harmony  and  to  the  quieting  of  litigation  to 
have  a  special  decree,  deciding  the  sole  question 
as  to  wheUier  or  not  under  any  possible  con- 
struction of  the  will  the  Du  Bose  children  could 
take.  I  am  therefore  passing  only  upon  this 
question,  as  no  other  question  has  been  argued 
or  submitted  to  me. 

If  the  second  clause  in  the  will  were  the  only 
one  to  be  considered,  it  is  plain  that  only  the 
children  of  the  testator  could  take  in  any  eoa- 
tingency;  and  as  the  Du  Bose  children  above 
mentioned  are  not  children,  but  grandchUdren 
of  the  testator,  they  would  be  excluded.  But 
as  to  the  eighth  clause  of  said  will,  if  it  were 
to  be  subsequently  decreed  that  the  word  "heirs" 
therein  used  is  to  be  taken  in  its  technical  sense, 
and  if  the  reversion  and  distribution  therein 
mentioned  should  be  fixed  by  said  subsequent 
decree  as  referring  to  the  death  of  C.  F.  Mc- 
Fadden at  any  time,  without  leaving  issue,  then 
I  hold  that  under  such  a  construction  the  said 
Du  Bose  children,  if  their  mother  were  then 
dead,  would  not  be  barred,  but  would  take  a* 
purchasers  in  case  of  the  happoiing  of  the  con- 
tingency ;  that  is  to  say,  it  C.  F.  McFadden 
should  die  leaving  no  issue. 

R.  D.  ISpps  and  Raymon  Schwartz,  both 
of  Sumter,  for  appellant.  Purdy  &  O'Bryan, 
of  Manning,  for  respondents. 

GARY,  C.  J.  This  is  an  action  for  spedflc 
performance,  and  the  appeal  Involves  the  con- 
struction of  a  will.  The  facts  are  f nUy  stat- 
ed In  the  decree  of  his  honor  the  drcnlt 
Judge.  The  vital  question  In  the  case  is 
whether  the  rights  of  the  "heirs"  are  to  be 
determined  with  reference  to  the  time  of 
the  testator's  death,  or  the  death  of  his 
re8i)ectlve  children  leaving  no  Issne. 

[1]  The  well-recognized  rule  Is  that  when 
there  is  a  devise  to  "heirs"  as  a  class,  they 
take  at  the  death  of  the  testator,  unless  a 
different  time  Is  fixed  by  the  word  "sui^ 
vlvlng,"  or  some  other  equivalent  expression. 
The  construction  of  the  word  "heirs,"  when 
used  alone,  and  likewise  when  preceded  bf 
the  word  "surviving,"  Is  fnlly  discussed  io 
Evans  v.  Godbold,  6  Rich.  Eq.  28.    In  that 


A=»For  other  euea  lee  same  topic  and  KBT-NUHBER  In  sU  Kay-Numbered  Diseeti  and  ladcxe*  ^ 


S.CJ 


MIM3  V.  JONES 


987 


case  the  court  held  that  there  is  a  devise 
upon  the  contingency  of  Barrivorship,  and 
a  precedent  life  estate  Is  Interposed,  upon 
the  determination  of  which  the  survivors  are 
to  take.  The  period  of  survivorship  is  re- 
ferred to  the  termination  of  the  life  estate, 
and  not  to  the  death  of  the  testator.  It,  how- 
ever, clearly  appears  that  such  would  not 
have  been  the  conclusion  but  for  the  word 
^'surviving,"  as  shown  by  the  following  lan- 
guage: 

"It  is  properly  sng^rested  in  the  circuit  decree 
that  the  term  'Burviviug*  in  application  to  heirs 
of  testator  would  be  unmeanmg  if  referred  to 
heirs  at  testator's  death.  In  that  case,  'heirs,' 
standing  by  itself,  would  have  precisely  the  same 
meaning,  as  'surviving  heirs.'  But  it  is  not  true, 
that  'surviving  heirs'  is  a  mere  pleonasm,  when 
referred  to  survivorship  at  the  death  of  the 
tenant  for  life.  Without  the  use  of  it,  the  heirs 
of  testator  at  his  death  would  have  taken  a 
vested  interest,  transmissible  to  their  repre- 
sentatives, and  widowers  and  widows  of  the 
children,  not  heirs  of  the  testator,  would  have 
taken  shares.  Leeming  v.  Sherratt,  24  Eng. 
C!.  R.  14;  Bankhcad  v.  Carlisle,  1  Hill,  Eq. 
358.  Heirs  of  the  same  person  may  be  very 
different  Individuals  at  different  epochs.  In 
Buist  V.  Dawes,  4  Strob.  Eq.  38;  Id.,  4  Rich. 
Eq.  41S,  in  note,  where,  after  precedent  par- 
ticular estates,  the  estate,  real  and  personal, 
was  given  contingently  to  J.  S.  in  fee,  who  died 
during  the  subsistence  of  the  particular  es- 
tates, it  was  held  that  those  persons  who  were 
the  heirs  and  distributees  of  J.  S.  at  the  time  of 
his  death,  and  not  different  individuals  who  were 
bis  heirs  at  the  falling  in  of  the  estate  for 
enjoyment,  were  entitled  to  bis  estate  by  de- 
scent and  succession.  Hicks  v.  Pegues,  4  Rich. 
Eq.  413.  The  converse  is  a  corollary  from  this 
doctrine ;  and  if  bis  heirs  at  the  termination  of 
the  particular  estate  be  designated  by  a  testa- 
tor as  purchasers  of  the  remainder,  they  take 
in  exclusion  of  heirs  at  his  death.'*^ 

These  principles  are  fully  sustained  by  the 
following  authorities :  Rountree  v.  Rountree, 
28  S.  C.  450,  2  S.  E.  474;  Durant  v.  Nash, 
.30  S.  C.  184,  9  S.  E.  19;  Simpson  v.  Cherry, 
34  S.  0.  68,  12  S.  E.  886 ;  Selman  v.  Robert- 
son, 46  S.  C.  262,  24  S.  B.  187;  Barber  v. 
Crawford,  85  S.  0.  64,  67  S.  B.  7;  Ballard 
T.  Connors,  10  Rich.  Eq.  389;  Seabrook  ▼. 
Seabrook,'  10  Rich.  Eq.  495;  Schoppert  t. 
GUlam,  6  Rich.  Eq.  83. 

[2]  In  the  case  now  under  consideration, 
the  word  "heirs"  is  not  qualified  by  the  word 
"surviving"  or  any  other  equivalent  exprea- 
slon.  Therefore  the  death  of  the  testator, 
and  not  that  of  the  life  tenant,  is  the  period 
to  which  we  must  look  for  the  purpose  of  de- 
termining who  are  to  take. 

Mrs.  Butler  Du  Bose  cannot  take,  how- 
ever, for  the  very  good  reason  that  the  tes- 
tator so  willed.  Nor  can  her  daughters  take 
because  they  were  not  "heirs"  of  the  testa- 
tor, at  the  time  of  his  death.  There  is  a 
difference  between  "heirs"  and  lineal  de- 
scendants. Rembert  v.  Vetoe,  89  S.  0.  198, 
71  S.  E.  959. 

Judgment  reversed. 

HYDBICK,  WATTS,  FRASER,  and  OAQB, 
JJ.,  concur. 


(107  S.  C.  81) 

MIMS  et  aL  y.  JONES  et  aL    (No.  9658.) 

(Supreme  Court  of  South  Carolina.    March  28, 
1917.) 

1.  SiiAVES  ^»25— Cru-dben  or  Si^avks— L«- 
oiriKACT — Statutes — Construction. 

Under  the  Enabling  Act  of  December  21, 
1865  (13  St.  at  Large,  p.  291),  as  to  legitimacy 
of  children  bom  to  slave  parents  who  sustained 
marriage  relations,  where  the  evidence  showed 
that  the  deceased  ex-slave  at  the  time  of  the  pass- 
ing of  such  act  lived  in  the  marriage  relation 
with  plaintiff,  and  that  three  children  were  bom 
to  them,  the  wife  and  children  took  an  interest 
in  the  estate  of  such  ex-slave,  and  were  enti- 
tled to  partition. 

[Ed.  Note. — ^For  other  cases,  see  Slaves,  (Sent. 
Dig.  if  114,  115.] 

2.  Si>*.VE8  9=>25 — Childben  of  Slaves— liK- 
QinuACT — Statutes — Construction. 

Such  interest  vested  on  the  passage  of  the 
act 

[Ed.  Note.— For  other  cases,  see  Slaves,  Cent. 
Dig.  {§  114,  115.] 

3.  StAVBs  «=»25— Marriages— "VALinTrr. 

Where,  on  passage  of  Enabling  Act  (13  St 
at  Large,  p.  291),  a  slave  was  living  in  the  mar- 
riage relation  with  a  slave  woman,  be  could  not 
thereafter  contract  a  valid  marriage  with  anoth- 
er woman  while  the  first  wife  lived. 

[Ed.  Note. — For  other  cases,  see  Slaves,  Cent 
Dig.  Sf  114,  115.] 

4.  PLEAnlKiO     «=3236(1)— AMENniCENT>— Tbial 

AuENDiiENT— Discretion  of  Court. 
A  motion  to  amend  is  always  in  the  sound 
discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  601.] 

5.  PI.EAOINO  ®=>237(3)  — Amendment  of  Ak- 
swEB— To  Conform  to  Pboof. 

Where  the  only  testimony  of  the  transaction 
relied  on  by  defendant  was  her  own,  which  was 
objected  to  as  incompetent,  and  which  was  at 
least  unsatisfactory,  leave  first  asked  on  hearing 
of  the  master's  report  to  amend  the  answer  to 
conform  thereto  was  properly  refused. 

[Ed.  Note.— For  otiier  cases,  see  Pleading, 
Cent  Dig.  i  605.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Thos.  3.  Mauldln, 
Judge. 

Suit  by  Phyllis  Mime  and  others  against 
Sarah  Ann  Jones  and  others.  Decree  for 
plaintlfrs,  and  Sarah  Ann  Jones  appeals.  Af- 
firmed. 

PlalntHfs  served  the  following  exceptions 
to  master's  report: 

I.  The  said  master  erred  in  holding  and  re- 
porting that  the  plaintiff  Phyllis  Mims  had  no 
mterest  in  the  premises  herein  sought  to  be  par- 
titioned; whereas  he  should  have  held  that  un- 
der the  testimony  the  said  Phyllia  Mims  and  the 
said  Newton  Jones  under  the  terms  of  the  act 
of  1865  (13  St  at  Large,  p.  291)  were  husband 
and  wife,  and  that  the  said  Phyllis  Mims  was 
the  lawful  widow  of  the  said  Newton  Jones, 
and  as  such  was  entitled  to  one-third  interest 
in  said  lands. 

II.  Because  the  clear  weight  of  the  testimony  ' 
showed  that  the  said  Phvllis  Mims  and  the  said 
Nevrton  Jones,  former  slaves,  lived  together  as 
man  and  wife  before  emancipation,  were  so  liv- 
ing when  the  act  of  1865  was  passed,  and  con- 
tinued so  to  live  until  after  the  youngest  child 
of  the  said  Phyllis  Mims,  to  wit,  Emma  Jones, 
was  bom ;  the  master  therefore  erred  in  hold- 
ing that  the  said  Phyllis  Mims  was  entitled  to 
no  interest  in  this  land. 
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m.  Because  tlie  master  having  properly  found 
and  reported  that  the  said  Phyllis  Mims  and  the 
said  Newton  Jones  before  emancipation  occupied 
the  relation  to  each  other  as  man  and  wife,  and 
that  tlie  plaintiffs  Riley  Mims,  Anna  Jackson, 
and  Emma  Jones  were  the  issue  of  this  rela- 
tion, and  that  said  children  were  acknowledged 
by  the  said  Newtou  Jones  as  his  legitimate  chil- 
dren and  entitled  to  inherit  from  him  as  such, 
it  is  respectfully  submitted  that  the  said  master 
erred  in  holding  and  deciding  that  the  said  Phyl- 
lis Mims  had  no  interest  in  this  land:  where- 
as he  should  have  held  that  the  said  Phyllis 
Mims  was  the  lawful  widow  of  the  said  Newton 
Jones  and  entitled  to  inherit  from  him  as  such. 

IV.  It  is  further  submitted  that  the  said  mas- 
ter erred  in  deciding  and  reporting  that  although 
the  relation  of  husband  and  wife  between  the 
said  Phyllis  Mims  and  the  said  Newton  Jones 
was  established  under  the  act  of  1865,  yet  be- 
cause the  said  Newton  Jones  never  made  the  se- 
lection and  complied  with  tlie  conditions  of  sec- 
tion 3  of  the  act  of  1865,  that  therefore  the  mar- 
riage relation  which  existed  between  them  was 
rendered  null  and  void ;  whereas  he  should  have 
held  that  said  provision  of  said  act  of  1865  had 
no  application  to  this  case  because  when  the  said 
act  of  1865  was  passed  no  other  person  except 
the  plaintiff  Phyllis  Mims  claimed  to  be  the  wife 
of  the  said  Newton  Jones,  nud  no  other  person 
except  the  said  Newton  Jones  claimed  to  be  the 
husband  of  the  said  Phyllis  Mims. 

V.  Because  the  said  master  erred  in  holding 
and  reporting  that  there  was  some  testimony  to 
the  effect  that  at  some  time  the  said  Newton 
Jones  had  relations  with  at  least  two  other 
slaves  in  a  somewhat  similar  manner  to  his  re- 
lation with  the  said  PhvUis  Mims,  and  that  he 
recognized  the  issue  of  those  relations  of  his  the 
same  as  he  recognized  the  issue  of  Phyllis  Mims ; 
whereas  he  should  have  held  that  there  was  no 
testimony  whatever  to  the  effect  that  the  said 
Newton  Jones  ever  lived  with  any  other  woman 
as  bis  wife  until  after  the  passage  of  the  act  of 
1872  (15  St.  at  Large,  p.  183),  and  that  there 
is  no  competent  evidence  that  he  ever  recog- 
nized any  others  as  bis  children  except  the  plain- 
tiffs Riley  Mims,  Anna  Jackson,  and  £mma 
.Tones. 

VX.  Because  the  relation  of  husband  and  wife 
Iiaving  been  established  by  the  testimony  between 
the  snid  Phyllis  Mims  and  the  said  Newton 
.Tones,  the  rights  and  interests  of  the  said  Phyl- 
lis Mims  as  such  wife  were  vested,  and  confer- 
red upon  her  all  the  rights  vouchsafed  under  the 
law  to  all  married  women ;  said  master  there- 
fore erred  in  deciding  and  reporting^  that  the 
said  marriage  had  been  rendered  void  for  the 
reasons  stated  by  him. 

VII.  The  said  master  further  erred  In  holding 
and  reporting  that  the  defendant  Sarah  Ann 
Jones  was  entitled  to  be  reimbursed  for  the  mon- 
ey alleged  to  have  been  paid  by  her  on  a  mort- 
gage given  by  the  said  Newton  Jones  to  the  Mu- 
tual Loan  Fund  of  Greenville,  S.  C,  for  the  fol- 
lowing reasons:  (a)  No  such  claim  was  ever 
raised  by  the  pleadings,  (b)  The  only  testimony 
offered  to  sustain  said  claim  was  that  of  the  said 
defendant  Sarah  Ann  Jones,  and  such  testimony 
was  incompetent  and  should  have  been  excluded 
under  section  438,  vol.  2,  of  the  Code  of  1912, 
said  testimony  being  as  to  a  transaction  between 
the  deceased  Newton  Jones  and  said  witness 
who  was  a  party  to  the  action  and  interested  in 
the  result,  (c)  The  said  testimony  of  the  said 
witness  was  vague,  indefinite,  and  uncertain,  and 
did  not  specify  what  payments  she  had  made, 
when  she  had  made  them,  and  the  amount  there- 
of. 

VIII.  That  said  master  erred  In  holding  and 
reporting  that  the  said  Sarah  Ann  Jones  and 
the  said  Newton  Jones  were  legally  married  and 
living  together  as  husband  and  wife  until  the 
death  of  the  said  Newton  Jones,  and  that  Sarah 
Ann  Jones  was  therefore  the  lawful  widow  of 
the  said  Newton  Jones,  and  as  such  entitled  to  a 
one-third    interest   in   this   land ;    whereas   he 


should  have  held  that  at  the  time  of  the  alleged 
marria;;e  between  the  said  Sarah  Ann  Jones  and 
the  said  Newton  Jones  the  plaintiff  Phyllis 
Mims,  his  lawful  wife,  was  alive,  and  that  said 
marriage  between  the  said  Newton  Jones  and  the 
said  Sarah  Ann  Jones  was  null  and  void,  and 
that  the  said  Sarah  Aju  Jones  has  no  interest 
in  this  land. 

The  decree  of  the  drcolt  court  Is  as  fol- 
lows: 

This  is  an  action  brought  by  the  plaintiffs 
against  the  defendants  to  partition  a  certain 
lot  of  land  situate  in  the  city  of  Greenville, 
county  and  state  aforesaid,  which  belonged  to 
Newton  Jones,  now  deceased,  at  the  time  of  his 
death,  the  said  Newton  Jones  having  died  inres- 
tate  on  or  about  the  29th  day  of  July,  1912; 
and  to  have  the  interests  of  the  plaintiffs  and 
defendants  ascertained   and   determined. 

The  contention  of  the  plaintiffs,  as  set  forth 
in  their  complaint,  is  that  the  plaintiff  Phyllis 
Mims,  and  the  said  Newton  Jones,  were  both 
slaves  and  lived  together  as  man  and  wife  for 
several  years  previous  to  emancipation,  and  were 
BO  living;  in  December,  1865,  when  the  act  of 
the  Legislature  commonly  called  the  "Enabling 
Act"  was  passed,  and  continued  so  to  live  for 
a  long  time  thereafter,  and  that  the  plaintiffs 
Riley  Mims,  Anna  Jackson,  and  Emma  Jones 
were  their  legitimate  children,  and  that,  as  such 
they  with  their  mother,  Phyllis,  arc  the  sole 
heirs  at  law  of  the  said  Newton  Jones  and  enti- 
tled to  the  whole  of  the  land  herein  sought  to  be 
partitioned.  The  defendant  Sarah  Ann  Jones 
in  answer  claims  that  she  ia  the  lawful  widow 
of  the  said  Newton  Jones,  and  the  defendants 
Clarissa  Seawrigbt,  John  Jonee,  and  Ellen  Walk- 
er are  his  brothers  and  sisters,  and  that  as  such 
they  are  entitled  to  the  whole  of  the  land  in 
question.  The  defendant  Mrs.  A.  C.  Davis  was 
made  a  party  defendant  by  the  order  of  the 
court,  and  in  her  answer  alleges  that  she  is  the 
owner  of  any  interest  which  the  defendant  John 
Jones  ever  had  in  said  land,  he  having  convey- 
ed any  such  interest  to  her. 

The  principal  issue  raised  b^  the  pleadings  in 
the  case  is  as  to  who  constitute  the  heirs  at 
law  of  the  said  Newton  Jones,  deceased,  and  who 
are  entitled  to  the  proceeds  of  sale  of  the  real  es- 
tate herein  sought  to  be  partitioned;  and  the  so- 
lution of  this  issue  involves  what  is  commonly 
known  as  the  "Enabling  Act,"  designed  to  es- 
tablish and  regulate  the  domestic  relations  of 
persons  of  color,  passed  In  December,  1866  (13 
St.  at  Large,  291). 

So  much  of  said  act  as  relates  to  this  issue 
provides  as  follows: 

I.  "The  relation  of  husband  and  wife  amongst 
persons  of  color  is  established." 

II.  "Those  who  now  live  as  such  are  declared 
to  be  husband  and  wife." 

III.  "In  case  of  one  man  having  two  or  more 
reputed  wives,  or  one  woman  two  or  more  re- 
puted husbands,  the  man  shall,  by  the  1st  day 
of  April  next,  select  one  of  his  reputed  wives, 
or  the  woman  one  of  her  repnted  husbands ;  and 
the  ceremony  of  marriage,  between  this  man 
or  woman,  and  the  person  so  selected,  shall  be 
performed." 

IV.  "Every  colored  child,  heretofore  bom,  is 
declared  to  be  the  legitimate  child  of  his  mother, 
and  also  of  hia  colored  father,  if  he  is  acknowl- 
edged by  such  a  father." 

VIT.  ''Cohabitation,  with  repntation,  or  recog- 
nition of  the  parties,  shall  be  evidence  of  mar- 
riage, in  cases  civil  and  criminal." 

XII.  "The  relation  of  parent  and  child, 
amongst  persons  of  color,  if  recognized,  confers 
all  the  rights  and  remedies,  civil  and  criminal, 
and  imposes  all  the  duties  that  are  incirlent 
thereto  by  law,  unless  the  same  are  modified  by 
this  act,  or  some  legislation  connected  herewith." 

I  have  studied  this  act  in  connection  with  the 
act  of  1872  (15  St.  at  Ijirge,  p.  183). 

It  seems  that  the  controlling  questions  of  fact 
in  this  case  are:  Did  the  plaintiff  Phyllis  Mims 
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and  the  said  Newton  Jones  live  together  as  man 
and  wife  before  emancipation,  and  were  they 
ao  living  together  in  December,  ISC'),  when  said 
act  was  passed?  And  were  the  plaintiffs  Riley 
Mims,  Anna  Jackson,  and  Emma  Jones  their 
children  and  acknowledged  to  be  such  by  them? 
And  did  the  plaintiff  Phyllis  Mims  have  any  oth- 
er reputed  husband  living  at  that  time,  or  did 
the  said  Newton  Jones  have  any  other  reputed 
wife  living  at  the  time  of  the  passage  of  the 
said  act?  By  reference  to  the  act  (13  St.  at 
L«rge,  291),  it  will  be  observed  that  the  act  in 
question  was  approved  December  21,  1865. 

By  a  previous  order  of  this  court,  this  case 
was  referred  to  the  master  to  hear  and  deter- 
mine all  the  issues  of  law  and  fact  raised  by  the 
pleadings,  and  make  his  report  to  the  court 
thereon,  together  with  leave  to  report  any  spe- 
cial matter.  In  conformity  with  said  order  tb« 
•aid  master  held  references,  took  the  testimony, 
and  made  his  report  to  the  court.  The  plaintiffs 
and  the  defendant  Mrs.  A.  C.  Davis  filed  excep- 
tions to  said  report,  and  the  matter  now  comes 
before  me  on  said  exceptions  to  said  report  The 
defendant  Sarah  Ann  Jones  files  no  exceptions. 
It  has  been  more  than  half  a  century  since  the 
incidents  cons'tituting  the  main  facts  of  this  case 
transpired,  but,  from  the  evidence  produced  be- 
fore the  master,  I  have  concluded  that  the  pre- 
ponderance of  said  testimony  shows  that  the 
plaintiff  Phyllis  Mims  and  the  said  Newton 
Jones  were  slaves  before  emancipation,  and  lived 
together  as  hu.sbnnd  and  wife,  and  were  so  living 
at  the  time  of  the  passage  of  the  said  act  of 
December,  18C6,  and  continued  so  to  live  for  a 
long  time  thereafter;  and  both  regarded  them- 
selves, and  were  regarded  by  their  family  both 
black  and  white,  and  by  others,  as  man  and 
wife;  that  one  of  their  children,  the  plaintiff 
liiley  Mims,  was  born  before  emancipation,  and 
that  the  other  two  children,  the  plaintiffs  Anna 
Jackson  and  Emma  Jones,  were  bom  after  eman- 
cipation, and  while  the  said  Phyllis  Mims  and 
the  said  Newton  Jones  occupied  the  relation  to 
each  other  as  husband  and  wife,  that  all  of  said 
children  were  acknowledged  by  them  as  their 
legitimate  children ;  and  that  the  plaintiff  Phyl- 
lis Mims  had  no  other  reputed  husband  at  the 
time  of  the  passage  of  said  act,  or  at  any  other 
time;  and  tiiat  the  said  Newton  Jones  had  no 
other  reputed  wife  at  the  time  of  the  passage  of 
said  act,  nor  for  a  long  time  thereafter,  nor  until 
their  youngest  child,  the  plaintiff  Rtama  Jones, 
was  born.  By  reference  to  the  report  of  the 
master  it  will  be  seen  to  appear  as  I  quote  there- 
from: "It  is  very  evident  from  the  testimony  on 
this  point  (that  is,  as  to  whether  Newton  Jones 
bad  more  than  one  wife)  that  the  said  Newton 
Jones  left  the  community  in  which  he  had  been 
residing  certainly  in  the  early  part  of  1866,  if 
not  sooner,  and  that  some  time  thereafter  he 
was  living  with  one  Vickie  West  in  or  near  the 
city  of  Greenville,  with  whom  he  continued  to 
live  until  she  died,  although  the  testimony  shows 
that  he  continued  to  visit  Phyllis  Mims  from 
time  to  time  after  coming  to  Greenville." 

Now  allowing  the  twenty  days  provided  by 
statute  in  which  a  statute  takes  effect,  or  rather 
after  which  it  does  take  effect,  in  the  absence  of 
specific  words  therein  fixing  the  time  for  the 
aame  to  take  effect  (Code  1912,  vol.  1,  |  39),  I 
nm  persuaded  that  the  preponderance  of  the  tes- 
timony is  to  the  effect  that  Newton  Jones  cer- 
tainly regarded  Phyllis  Mims  as  his  wife,  and  she 
FPearded  him  as  her  husband  at  the  time  the 
aforesaid  act  went  into  effect.  The  finding  of 
the  master  to  the  effect  that  Newton  continued 
to  visit  Phyllis  "from  time  to  time  after  coming 
to  Greenville"  strengthens  my  conviction  as  to 


this,  and  I  think  this  finding  is  amply  support- 
ed by  the  evidence,  and  carries  the  relationdiip 
of  husband  and  wife,  occupied  by  Newton  and 
Phyllis,  as  found  and  reported  by  the  master  in 
bis  first  conclusion  of  fact,  well  beyond  the  point 
of  time  when  the  act  of  1860  in  question  went 
into  effect. 

[1-3]  From  the  above  conclusion  of  fact,  I  find 
and  conclude,  as  matters  of  law,  that  the  excep- 
tions of  the  plaintiff,  1,  2,  8,  4,  6,  6,  and  8, 
must  be  sustained. 

Now  as  to  the  claim  of  the  defendant  Sarah 
Ann  Jones  although  the  said  defendant  in  her 
answer  set  up  no  claim  for  reimbursement  for 
moneys  alleged  to  have  been  paid  out  by  her, 
and  although  she  made  no  motion  before  the 
master  to  be  allowed  to  amend  her  answer,  In 
that  regard,  yet,  under  or  over,  objections  by 
the  plaintiff  the  master  allowed  said  defendant 
to  introduce  evidence  as  to  said  claim;  and  al- 
though the  only  testimony  offered  was  that  of 
said  defendant  herself,  which  was  objected  to  as 
incompetent  under  section  438  of  the  Code  of 
Civil  Procedure,  and  although  the  plaintiffs  ob- 
jected to  said  claim  upon  the  further  ground 
that,  in  no  event  was  she  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor  whose  debt  she 
alleged  she  had  paid,  and  although  the  testimony 
given  by  the  said  defendant  was  vagne,  indefi- 
nite, and  uncertain,  and,  I  might  add  unsatisfac- 
tory, the  master  overruled  all  objections  on  the 
part  of  the  plaintiffs,  and  the  defendant  Mrs.  A. 
C.  Davis,  and  found  and  reported  that  the  said 
defendant  Sarah  Ann  Jones  was  entitled  to  be 
paid  the  amount  of  this  claim  before  any  divi- 
sion of  the  funds  arising  from  the  sale  of  the 
real  estate.  This  is  made  the  grounds  of  the 
plaintiffs'  seventh  exception,  and  was  also  ex- 
cepted to  by  the  defendant  Mrs.  A.  C.  Davis. 
During  the  argument  before  me  on  the  hearing 
of  exceptions  from  the  muster's  said  report,  the 
attorney  for  said  defendant  Sarah  Ann  Jones 
made  a  motion  to  amend  his  answer  by  alleging 
the  facts  constituting  said  claim. 

[4,  5]  A  motion  to  amend  is  always  in  the 
sound  discretion  of  the  court,  but  I  think  it 
would  be  unfair,  or  at  least,  in  the  view  I 
take  of  the  case,  it  would  serve  no  valid  pur- 
pose to  allow  the  amendment  asked  for  at  this 
stage  of  the  proceedings,  and  especially  so  since 
the  only  testimony  offered  by  the  said  defendant 
was  her  own,  which  was  objected  to  as  incom- 
petent, and  in  itself  showed  that  she  was  a  mere 
volunteer ;  that  she  was  not  requested  by  either 
the  said  Newton  Jones  or  the  said  creditor  to 
make  any  payments  on  said  debt,  or  to  be  sub- 
rogated to  the  rights  of  the  said  creditor.  Be- 
sides, if  I  had  felt  compelled  to  grant  the  mo- 
tion, I  would  have  felt  it  incumbent  on  me  to 
allow  plaintiffs  and  the  defendants  to  introduce 
their  testimony  in  opposition  to  this  claim.  I 
think,  therefore,  that  the  master  erred  in  admit- 
ting this  testimony  and  allowing  said  defendant's 
claim.  The  motion  to  amend,  therefore,  is  re- 
fused, and  plaintifTs  seventh  exception  and  the 
exceptions  of  the  defendant  Mrs.  A.  C.  Davis  in 
reference  to  this  claim  are  both  sustained. 

Ansel  &  Harris,  of  Greenville,  for  appel- 
lant. A.  BIytbe,  of  Greenville,  for  respond- 
ents. 

GARY,  C.  J.  For  the  reasons  therein  stat- 
ed, the  Judgment  of  the  circuit  court  Is  af- 
firmed. 

nYDRIClC,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 
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FRBBBTJRN  ▼.  BALTIMORE  ft  O.  R.  CO. 

(No.  8114.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

ManA  13,  1917.) 

(Syllabus  by  the  Court.) 

Appeal  and  Bbrob  €=9502(2,  6, 7)— Recobi>— 

Mattehb  to  be  Shown — Pbesebvation   of 

Grounds  ow  Review. 

To  entitle  a   litigant  to  a  review  by  this 

court  of  an  alleged  error  committed  in  directing 

a  verdict,  it  is  essential  for  the  record  to  show 

that  he  moved  for  a  new  trial  and  his  motion 

was  overruled  and  he  excepted  to  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  2306,  2309.] 

E]rror  to  Circuit  Court,  Monongalia  County. 

Action  by  William  H.  Freeburn,  adminis- 
trator, against  the  Baltimore  &  Ohio  Rail- 
road Company.  There  was  a  judgment  for 
defendant,  and  plaintiff  brings  error.  Writ 
dismissed  as  improvldently  awarded. 

Van  A.  Barrlckman  and  E.  M.  Everly,  both 
of  Morgantown,  for  plaintiff  in  error.  Mc- 
Clintic,  Mathews  &  Campbell,  of  Charleston, 
and  Moreland  *  Guy,  of  Morgantown,  for  de- 
fendant In  error. 

WILLIAMS,  J.  William  H.  Freeburn,  ad- 
ministrator of  Sarah  E.  Sterling,  deceased, 
brought  this  action  to  recover  damages  for 
the  unlawful  death  of  his  intestate,  caused 
by  the  alleged  negligence  of  defendant  in 
running  one  of  its  trains  upon  and  over  her, 
at  a  public  street  crossing  in  the. city  of  Mor- 
gantown. The  case  was  tried  by  a  Jury.  At 
the  conclusion  of  plaintiff's  evidence,  the 
court,  on  motion  of  defendant,  instructed  the 
Jury  to  find  for  It,  which  they  did.  Plaintiff 
objected  and  took  a  bill  of  exceptions  em- 
bodying his  evidence  and  the  rulings  of  the 
court,  but  did  not  move  for  a  new  trial. 

At  the  very  threshold  of  an  investigation 
of  the  alleged  errors  we  are  confronted  with 
the  question  whether,  under  the  rules  of 
practice,  a  motion  for  a  new  trial  Is  essential 
to  the  right  to  have  errors  reviewed  by  this 
court  That  such  a  motion  is  a  prerequisite 
to  the  right  of  review  Is  a  general  rule  of 
practice,  well  settled  by  numerous  decisions 
In  this  state  and  in  Virginia.  Hinton  Mill- 
ing C!o.  V.  New  River  Milling  Co.,  88  S.  EX 
1079;  State  v.  Pharea,  24  W.  Va.  657;  and 
Danks  V.  Rodeheaver,  26  W.  Va.  274.  In 
the  latter  case,  a  well-considered  one,  it  was 
held  that,  in  order  to  entitle  a  party  to  a  re- 
view of  a  case  tried  by  a  Jury,  two  things  are 
essential :  (1)  An  exception  to  the  erroneous 
ruling,  taken  at  the  time  and  embodied  in  a 
bill  of  exceptions;  and  (2)  a  motion  to  set 
aside  the  verdict  must  have  been  made  and 
refused,  and  such  refusal  noted  in  the  record. 
Failure  to  move  for  a  new  trial  is  held  to  be 
a  waiver  of  all  errors  committed  by  the  court 
during  the  progress  of  the  trial,  notwith- 
standing proper  bills  of  exceptions  were  tak- 
en.   The  following  cases  are  in  point:    State 


T.  Rollins,  31  W.  Va.  363,  6  S.  E.  923;  State 
V.  Henaghan,  73  W.  Va.  706,  81  S.  E.  539: 
Newberry  v.  Williams,  89  Va.  298,  15  S.  E. 
865 ;  and  Town  of  Brldgewater  v.  AUemong. 
93  Va.  J542,  25  8.  E.  595.  In  jury  trials,  such 
seems  to  be  the  requirement  in  most  of  the 
states  of  the  Union.  29  Cyc  736.  The  rule 
does  not  apply  in  a  case  tried  by  the  court, 
in  lieu  of  a  jury.  C5apltal  Oty  Supply  Co. 
V.  Beury,  69  W.  Va.  612,  72  S.  B.  657 ;  Fish- 
er, Adm'r,  V.  Bell,  65  W.  Va.  10,  63  S.  E.  620: 
and  Citizens'  Nat  Bank  v.  Walton,  96  Va. 
435,  31  S.  E.  890. 

Neither  does  the  general  rule  apply  as  in 
other  cases,  where  a  Judgment  is  rendered  on 
a  demurrer  to  evidence.  There  a  motion  for 
a  new  trial  is  not  necessary  if  the  only  pur- 
pose is  to  obtain  a  review  on  the  suffidency 
of  the  evidence.  The  demurrer  presents  that 
question,  as  one  of  law,  for  court  decision. 
According  to  the  earlier  practice,  the  ques- 
tion was  not  presented  on  the  evidence,  but  on 
the  admitted  facts,  whidi  were  entered  of 
record.  The  practice,  however,  soon  grew  up 
in  Virginia  of  submitting  all  the  evidence  to 
the  court  on  the  demurrer.  This  made  it 
necessary  for  the  conrts  to  determine  the 
facts,  which  often  depended  upon  conflict- 
ing evidence.  The  propriety  of  tliat  practice 
was  seriously  questioned  by  some  of  the 
earlier  judges,  as  the  effect  of  it  was  to 
deny  the  right  of  Jury  trial,  by  withdrawing 
the  case  from  the  jury,  often  against  the  will 
of  the  demurree;  he  being  obliged  to  join 
in  the  demurrer.  But  it  has  always  been  a 
litigant's  right  to  demand  the  judgment  of 
the  court  on  the  sufficiency  of  the  facts  to 
sustain  hia  adversary's  averments,  the  truth 
of  which  he  was  willing  to  admit  His  ad- 
versary could  have  no  ground  to  complain  of 
a  denial  of  his  right  of  trial  by  Jury,  if  the 
court  should  give  to  his  evidence  all  the  pro- 
bative force  and  effect  that  a  jury  could  pos- 
sibly give  It.  Hence  the  courts  adopted  rules 
for  determining  the  weight  and  value  of  de- 
murree's  evidence,  which  secure  to  him  all 
the  results  he  could  hope  to  obtain  from  a 
trial  by  a  Jury.  By  thus  withdrawing  a  case 
from  the  Jury  the  demurrant  assumes  all  the 
risk  of  an  adverse  decision  on  the  law  and 
deprives  his  opponent  of  none  of  the  benefits 
of  a  jury  trial. 

But  the  sufficiency  of  the  evidence  to  sus- 
tain a  verdict  is  the  only  question  this  court 
can  properly  consider  on  writ  of  error  to  a 
judgment  rendered  on  demurrer  to  evidence, 
unless  there  has  been  a  motion  for  a  new 
trial.  The  court  is  not  bound,  ex  mero  motu, 
to  grant  a  new  trial  and  thus  subject  plain- 
tiff in  error,  perhaps  against  his  will,  to  the 
risk  df  a  more  unfavorable  verdict  Riddle 
V.  Core,  21  W.  Va.  630;  Proudfoot  v.  (Reven- 
ger, 33  W.  Va.  267,  10  S.  E.  3M;  City  of  St 
Marys  v.  Locke,  73  W.  Va.  30,  80  a  E.  841: 
Humphrey's  Adm'r  v.  West's  Adm'r,  3  Rand. 
(Va.)  516;  Green  v.  Judith,  5  Rand.  (Va.)  1: 
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Brlgga  V.  Hall,  4  Ixdgh,  484,  26  Am.  Dec.  326; 
Newberry  v.  Williams,  supra;  Western  Un- 
i(m  Tel.  Co.  y.  .Paper  Co.,  8H  Va.  418,  12  S. 
E.  756;  and  N.  ft  W.  Ry.  Co.  v.  Dnnna way's 
Adm'r,  83  Va.  34,  24  S.  E.  698.  The  case  last 
cited  overrules  Railroad  Co.  v.  Scott  (Va.) 
20  S.  B.  826,  whlph  held  that  the  appellate 
court  was  not  authorized  to  consider  the  suf- 
ficiency of  the  evidence,  on  a  demurrer  there- 
to; no  motion  for  a  new  trial  having  been 
made.  The  only  case  cited  to  sustain  that  de- 
cision Is  Newberry  v.  Williams,  supra,  which 
was  not  a  case  decided  on  demurrer  to  evi- 
dence, but  was  a  case  tried  by  a  jury.  The 
error  complained  of  in  Newberry  v.  Williams 
was  the  court's  refusal  to  give  certain  in- 
structions asked  for  by  plaintiff  In  error,  and 
the  court  held  the  error  was  not  reviewable 
on  appeal,  because  no  motion  had  been  made 
for  a  new  trial. 

It  Is  contended  that,  as  a  directed  verdict 
Is  analogous  to  and  a  substitute  for  a  de- 
murrer to  evidence,  a  motion  for  a  new  trial 
is  not  necessary  to  entitle  the  party  complain- 
ing to  a  review  of  the  sufficiency  of  the  evi- 
dence. But  the  analogy  exists  only  to  the 
extent  of  applying  the  same  rules  In  ascer- 
taining the  facts  proven  by  the-  evidence. 
The  different  methods  of  procedure  produce 
results  which  are  technically  very  different 
A  verdict,  notwithstanding  it  has  been  di- 
rected by  the  court,  is  still  regarded  in  law 
as  a  yerdict  of  the  jury  on  the  evidence ;  but 
a  demurrer  to  evidence  takes  the  main  Issue 
in  the  case  from  the  Jury,  and  submits  it  to 
the  court  on  a  single  question  of  law,  to  wit, 
the  sufficiency  of  the  evidence  to  prove  a  case. 
Originally  the  practice  was,  on  a  demurrer  to 
evidence,  to  discharge  the  Jury,  and  then  im- 
panel another  to  assess  damages,  if  the  deci- 
sion of  the  demurrer  was  unfavorable  to  de- 
murrant But  later  the  practice  was  Intro- 
duced, as  a  matter  of  economy  and  conven- 
ience, of  allowing  the  Jury  to  render  a- 
condltional  verdict  On  the  main  issue,  the 
right  to  recover  anything,  a  directed  ver- 
dict is,  technically,  a  finding  by  the  Jury 
on  the  evidence,  while  a  conditional  ver- 
dict, on  a  demurrer  to  evidence,  Is  no  find- 
ing by  them  on  the  merits,  but  simply  an 
assessment  of  damages  or  ascertainment  of 
tbe  amount  In  controversy.  The  merits  de- 
pend upon  the  Judgment  of  the  court  on  the 
law  applicable  to  a  state  of  facts,  practically 
admitted  by  the  demurrant  to  be  true.  Tech- 
nically there  Is  no  difference  between  a  ver- 
dict, superinduced  by  erroneous  Instructions 
as  to  the  law  of  the  case,  and  a  verdict  ren- 
dered in  obedience  to  a  peremptory  instruc- 
tion. In  either  case  the  court's  erroneous 
ruling  iB  responsible  for  the  verdict  Hence, 
if  a  motion  for  a  new  trial  is  essential  to  a 
review  of  the  error  in  one  Instance,  why  not 
in  the  other  also?  We  confess  our  inability 
to  dlscov^  any  good  reason  for  making  a  dis- 
tinction.    By   reference  to  the  authorities 


above  dted,  and  to  other  cases  decided  by 
the  courts  of  this  state  and  of  Virginia,  we 
find  that  the  settled  rule  of  practice  requires 
the  record  to  show  that  a  motion  for  a  new 
trial  has  been  made  and  overruled,  before 
this  court  wUl  review  alleged  errors  of  the 
court  In  giving  and  refusing  Instructions. 
We  do  not  find  that  the  exact  question  here 
presented  has  ever  been  passed  on  either  by 
this  court  or  the  Court  of  Appeals  of  Vir- 
ginia. But  It  has  been  held  by  the  courts  of 
other  states,  whose  rules  of  practice  in  this 
respect  seem  to  be  similar  to  our  own,  that 
a  motion  for  a  new  trial  is  necessary  to  au- 
thorize a  review  of  the  action  of  the  trial 
court  in  giving  a  peremptory  Instruction. 
Witt  y.  Lexington  &  E.  Ry.  Co.,  158  Ky.  401, 
165  S.  W.  399 ;  Seymour  v.  Southern  By.  Co., 
117  Tenn.  99,  98  S.  W.  174 ;  Brown  &  Bridge- 
man  V.  Western  Casket  Co.,  30  OkL  144,  120 
Pac.  1001. 

No  motion  for  a  new  trial  having  been 
made  In  the  lower  court,  we  cannot  consider 
the  alleged  errors.  Therefore  the  writ  of 
error  will  be  dismissed  as  improvldently 
awarded. 


(79  W.  Va.  785) 
SIGLBR  V.  BOARD  OP  CANVASSERS  OF 
MARSHALL  COUNTY  et  aL    (No.  3340.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  13,  1917.) 

(BnUaiu*  by  th«  Court.) 

1.  Ejections  4=9180(5)— Baixots—Intekfbe- 

TATION. 

In  the  interpretation  of  ballots  cast  at  an 
election  it  will  be  presumed  that  each  elector 
intended  to  exercise  his  fuU  right  to  vote  for 
as  many  candidates  as  there  are  offices  to  be 
filled  at  such  election. 

[EA.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  155.] 

2.  Elections  <&=>180(1)— Ballots— Marks. 

Where  at  an  election  there  are  two  candi- 
dates to  be  elected  for  the  same  office,  and  up- 
on one  ticket  there  is  only  one  candidate  for 
such  office,  and  upon  anouier  ticket  there  are 
two  candidates  therefor,  and  a  voter  marks  his 
ballot  by  placing  a  cross  in  the  circle  under 
the  emblem  of  the  party  having  only  one  candi- 
date for  such  office,  and  by  placing  a  cross  in 
the  square  before  the  name  of  the  candidate  of 
such  other  party  directly  opposite  the  name  of 
the  candidate  of  the  party  he  has  so  selected  by 
placing  a  cross  in  the  circle  under  the  emblem, 
it  will  be  held  that  such  voter  intended  to  vote 
for  the  candidate  for  this  office  upon  the  ticket 
in  the  circle  under  the  emblem  of  which  he  has 
placed  a  cross,  as  well  as  for  the  candidate  on 
the  other  ticket  in  the  square  before  whose 
name  he  has  placed  a  cross. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  151.] 

Petition  by  Harold  Sigler  for  a  writ  of 
mandamus  against  the  Board  of  Canvassers 
of  Aiarshall  County  and  others.    Writ  denied. 

Jas.  D.  Parriott  and  Chas.  E.  Carrlgan,  both 
of  Moundsvllle,  for  petitioner.  Jas.  F.  Ship- 
man  and  D.  B.  Evans,  both  of  Motmdsvllle, 
for  respondents. 
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RITZ,  J.  There  were  two  justices  of  the 
peace  to  be  elected  for  Union  district,  in 
Marshall  county,  at  the  general  election  held 
in  the  month  of  November  last.  The  peti- 
tioner and  Paul  Reldel  were  candidates  upon 
the  Republican  ticket.  Upon  the  Democratic 
ticket  the  respondent  Robert  G.  Smith  was 
the  only  candidate.  His  name  was  printed 
on  the  democratic  ticket  under  the  designa- 
tion "For  justice  of  the  peace"  directly  op- 
posite the  name  of  Paul  Reldel,  and  petition- 
er's name  was  printed  on  the  Republican 
ticket  under  the  like  designation  below  the 
name  of  Reidel.  Upon  the  face  of  the  returns 
respondent  Smith  and  Paul  Reidel  were  elect- 
ed as  such  justices  of  the  peace.  Petitioner 
demanded  a  recount  of  the  ballots  cast  at 
said  election,  and  as  a  result  of  said  recount 
It  was  ascertained  and  declared  that  re- 
spondent Smith  and  said  Reidel  were  elected. 

At  said  election  there  were  44  ballots  cast 
the  Interpretation  of  which  determines  tills 
controversy.  These  ballots  were  marked  with 
a  cross  in  the  circle  under  the  Democratic  em- 
blem, and  with  a  cross  in  the  square  before 
the  name  of  Paul  Reldel  as  a  candidate  for 
justice  of  the  peace  on  the  Republican  ticket. 
There  are  no  other  marks  upon  the  44  ballots 
in  controversy.  The  board  of  canvassers 
counted  these  ballots  for  Robert  G.  Smith  and 
for  Paul  Reldel.  They  were  admittedly  prop- 
erly counted  for  Reidel,  but  the  petitioner 
claims  that  they  were  improperly  counted  for 
Smith,  his  contention  being  that,  inasmuch  as 
Reidel'g  name  was  directly  opposite  that  of 
Smith,  the  placing  of  the  cross  in  the  square 
before  the  name  of  Reidel  had  the  effect  to 
destroy  the  primary  Intention  of  the  voter 
to  cast  a  ballot  for  Smith  as  expressed  by 
placing  the  cross  in  the  circle  under  the 
Democratic  emblem.  If  these  ballots  are  re- 
jected as  votes  for  Smith,  then  Reldel  and 
petitioner  were  elected  as  justices  of  the 
peace  instead  of  Reidel  and  the  respondent 
Smith. 

[1]  We  have  heretofore  held  that  to  the  In- 
terpretation of  ballots  the  canvassing  officers 
are  mandatorily  required  to  give  expression 
to  the  Intention  of  the  voter.  If  this  Inten- 
tion can  be  fairly  ascertained  from  the  face 
of  the  ballot.  We  have  also  held  in  the  case 
of  Shore  v.  Board  of  Canvassers,  64  W.  Va. 
705,  63  S.  iiJ.  389,  that  it  will  be  presumed 
that  each  voter  Intended  to  vote  for  the  full 
numl>er  of  candidates  required  to  fill  the 
offices  for  which  there  were  candidates  at 
the  election.  It  must  be  borne  in  mind  that 
not  only  is  It  the  privilege  of  electors  to  vote 
for  candidates  for  public  office  at  all  elec- 
tions at  which  they  are  entitled  to  vote,  but 
this  is  as  well  a  high  public  duty,  and  It 
will  be  presumed  that  the  intention  of  each 
elector,  when  be  casts  his  ballot.  Is  to  {ter- 
form  his  full  duty  in  this  regard. 

[2]  The  cross  In  the  circle  under  the  em- 
blem of  the  Democratic  party  upon  each  of 
Uie  ballots  In  question  expresses  the  clear 


Intent  upon  the  part  of  the  voters  casting 
these  44  ballots  to  vote  the  Democratic  ticket 
They  undoubtedly  belonged  to  that  party 
There  is  no  other  mark  on  the  tickets  except 
the  cross  In  the  square  before  the  name  o( 
Paul  Reldel,  a  candidate  for  justice  of  the 
peace  on  the  Republican  ticket  Tlxis  pri- 
mary Intention  of  the  voter  will  be  given 
effect  In  counting  the  ballot,  unless  It  is  in- 
consistent with  some  specific  or  partlcniar 
designation  of  a  candidate  upm  some  other 
ticket  It  Is  contended  by  the  relator  that 
the  mark  in  the  square  before  the  name  of 
Relael  expresses  an  intent  inconsistent  with 
the  primary  Intent  of  the  voter  to  cast  hli 
ballot  for  all  of  the  candidates  on  the  Dem- 
ocratic ticket.  We  think  the  question  here 
is:  How  many  names  on  the  whole  tmllot 
were  marked  by  these  voters  for  the  office  of 
justice  of  the  peace?  The  voter  In  each  case 
expressed  the  clear  and  unequivocal  Intent  to 
vote  the  Democratic  ticket  Is  this  Intent 
so  far  as  the  office  of  justice  of  the  peace  is 
concerned,  overcome  by  placing  the  mark  in 
the  square  before  the  name  of  Reidel  ?  There 
were  two  justices  of  the  peace  to  be  elected. 
Placing  the  cross  in  the  drde  under  the 
Democratic  emblem  had  the  effect  of  only 
designating  one  candidate  for  justice  of  the 
peace.  Placing  the  cross  in  the  square  be- 
fore the  name  of  Reldel  had  the  effect  of 
designating  another  candidate  for  justice  of 
the  peace.  This  was  only  a  designation  by 
the  voter  of  two  candidates  for  this  office, 
and  It  is  just  the  exact  number  tliat  he  was 
entitled  to  vote  for.  We  do  not  think  there 
is  anything  inconsistent  in  his  designation  of 
Reidel  as  a  candidate  for  whom  he  desired  to 
vote  for  justice  of  the  peace  with  his  pri- 
marily expressed  intention  to  vote  for  all 
candidates  upon  the  Democratic  ticket,  inas- 
much as  he  could  vote  for  aU  of  the  candi- 
dates on  the  Democratic  ticket  and  (»e  can- 
didate on  S(»ne  other  ticket  before  be  had 
performed  his  full  duty  as  an  elector.  The 
presumption  that  the  elector  intended  to 
perform  Ills  full  duty  by  voting  for  as  many 
candidates  as  there  were  offices  to  be  fllled 
would  be  overcome  If  he  stepped  by  simply 
voting  the  straight  Democratic  ticket,  but  if 
be  supplemented  that  ticket  by  selecting  a 
candidate  for  the  office  of  justice  of  the 
peace  upon  another  ticket  he  had  gone  to  the 
limit  of  his  rights  in  voting  for  candidates 
for  that  office^ 

It  is  Insisted  that  the  rule  laid  down  In  the 
case  of  Shore  v.  Board  of  Canvassers,  snpra. 
has  the  effect  to  reject  these  ballots  as  votes 
for  the  respondent  Smith.  It  must  be  borne 
in  mind  that  In  that  case  upon  each  of  the 
tickets  upon  which  marks  were  made  there 
was  a  full  complement  of  candidates,  and 
under  those  conditions  the  court  held,  when 
a  voter  had  selected  a  ticket  which  he  desired 
to  vote  by  placing  a  cross  in  the  circle  under 
the  onblem  at  the  bead  of  the  ticket,  and 

then  selected  a  candidate  fqr.JDstjce^of  tlM 
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peace  on  another  ticket  Iv  placing  a  cross 
In  tbe  square  In  front  of  hla  name,  tbls  ex- 
pressed the  Intent  of  tbe  voter  not  to  vote 
for  tbe  candidate  npon  tbe  ticket  be  had  first 
selected  whose  name  was  directly  opposite 
the  name  of  the  candidate  spedflcally  des- 
ignated. To  hold  otherwise  In  that  case 
wonld  have  had  the  effect  of  saying  that  the 
voter  bad  designated  three  candidates  for 
Justice  of  the  peace  for  whom  he  desired  to 
vote,  and,  Inasmacb  as  he  was  only  entitled 
to  vote  for  two,  his  vote  would  be  counted 
for  the  one  specifically  designated  and  reject- 
ed as  to  the  others.  The  Interpretation  the 
court  gave  to  the  ballot  made  effective  tbe 
presumption  that  the  voter  intended  to  ex> 
erdse  hla  full  right  by  voting  for  as  many 
candidates  as  there  were  o£Bces  to  be  filled^ 
To  bold  that  tbe  ballots  In  this  case  could  not 
be  counted  for  the  respondent  Smith  would 
have  exactly  the  contrary  effect;  that  Is,  It 
would  say  that  (he  voter  only  made  a  choice 
of  one  candidate,  when  the  presumption  Is 
that  he  Intended  to  vote  for  two. 

We  are  of  opinion  that  these  ballots  were 
properly  counted,  and  tbe  writ  of  mandamus 
la  therefore  refused. 


f79  W.  Va.  796) 
SUTHERLAND  ▼.  MILLER,  Judge,  et  aL 
(No.  3331.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  IS,  1917.) 

(SyllabM*  bu  the  Court.) 

1.  CoNBTrrrmoNAi,  Law  *=)67— Jddioiaby— 

POWEBS  OF. 

In  so  far  as  eectiona  15  and  16,  e.  27,  Acts 
1915  (section  8b,  c  5,  Barnes'  Code),  purport 
to  authorize  a  judge  to  whom  application  is 
made,  as  therein  provided,  to  order  a  judicial  in- 
guiry,  if  in  his  opinion  the  interests  of  public 
justice  require  it,  to  ascertain  wliether  a  candi- 
date for  United  states  senotor  in  person  or  by 
agents  expended  to  secure  his  election  money 
or  other  things  of  value  in  excess  of  tbe  amount 
allowed  in  that  chapter  sufficient  to  influence 
materially  the  result  of  the  election,  and  to  re- 
quire tbe  judge  to  certify  bis  opinion  and  deter- 
mination and  tbe  evidence  adduced  before  him 
npon  such  investigation  "to  the  Governor  [of 
the  state]  who  shall  transmit  the  same  to  the 
proper  anthoiities  of  the  United  States  govern- 
ment for  such  action  as  said  authorities  may 
deem  proper,"  they  are  obnoxious  to  and  con- 
flict with  article  5  of  the  Constitution  of  this 
state,  in  that  they  attempt  to  empower  a  mem- 
ber o{  the  judiciary  as  such  to  exercise  a  voli- 
tion to  determine  when,  to  what  extent,  or 
whether,  a  judicial  inquiry  into  alleged  corrupt 
practices  shall  be  undertaken  by  him  upon  such 
application. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  123.1 

2.  CoKSTITtJTIONAI.  LAW  «=361— LkOISLATIVE 
POWEB— DBUBQATION. 

Such  a  statute  is  void  also  because  it  at- 
tempts to  delegate  a  nondelegable  power.  Up- 
on the  Legislature  the  people  have  impliedly 
conferred  authority  to  determine  tbe  exigencies 
or  emergencies  that  warrant  tiie  exercise  of  po- 
lice power  to  promote  the  general  welfare  of  the 
citizens  of  tbe  state;  and  it  cannot  redelegate 
to  any  one  the  ultimate  right  to  determine  when. 


to  what  extent,  and  under  what  circumstances 
the  power  may  properly  be  exercised  in  any 
given  case. 

[Ed,  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  103-107.] 

3.  United  States  ■SsjI*— Emotion  of  Sena- 
tors—Vai.idity—Detekmination. 
In  the  Senate  of  the  United  States,  under 
an  express  declaration  of  the  federal  Constitu- 
tion (article  1,  i  5)  vests  the  exclusive  power 
and  authority  to  judge  of  the  election,  returns, 
and  qualification  of  its  meml>ere,  and  no  other 
power  or  body  lawfully  can  interpose  or  in  any 
wise  attempt  to  control  or  Influence  the  deter- 
mination of  these  questions,  or  declare  void  an 
election  held  to  select  such  a  member. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  {  9.] 

Petition  by  Howard  Sutherland,  for  a 
writ  of  proUbitlon  against  Hon.  James  H. 
Miller,  Judge,  and  others.     Writ  Issued. 

McCllntlc,  Mathews  &  Campbell,  of  Charles- 
ton, for  petitioner.  A.  M.  Belcher  and  T.  A. 
Bledsoe,  both  of  Charleston,  for  respondents. 

LYNCH,  P.  [1]  As  rival  candidates  In  the 
general  election  btld  November  7,  1916,  to  fill 
the  office  of  Senator  of  the  United  States  for 
the  state  of  West  Virginia  during  the  term 
beginning  March  4,  1917,  William  E.  Chilton 
received  138,585  votes  and  Howard  Suther- 
land 144,243  votes,  according  to  tbe  returns  . 
as  ascertained  in  tbe  manner  required  by 
law,  William  B.  Chilton,  presumably  acting 
upon  the  hypothesis  that  section  15,  c.  27, 
Acts  1915  (section  8bl5,  c.  5,  Barnes'  Code) 
was  competent  to  confer  the  requisite  author- 
ity therefor,  presented  to  James  H.  Miller, 
Judge  of  the  Ninth  Judicial  circuit,  a  petition 
in  which,  after  In  general  terms  alleging,  but 
not  definitely  pointing  out,  supposed  violations 
by  Howard  Sutherland  and  his  agents  of  the 
provisions  of  the  act  known  as  the  Corrupt 
Practice  Act  (being  chapter  27,  Acts  1915), 
by  the  expenditure  of  money  and  other  things 
of  value  in  excess  of  the  amount  thereby  per- 
mitted to  be  expended  by  a  candidate  for 
such  official  position,  to  such  an  extent  as 
materially  to  affect  the  result  of  the  election 
so  held,  prayed  an  investigation  in  the  nature 
of  a  Judicial  inquiry  into  the  correctness  of 
tbe  diargea  made  In  the  petition,  and  the  re- 
lief prescribed  by  tbe  act  if  by  proof  the 
Judge  should  think  they  were  sustained. 
Sutherland,  without  appearing  thereto  for 
any  purpose  at  the  time  and  place  named  in 
the  process  issued  upon  the  petition  and  serv- 
ed on  him,  applied  to  this  court  and  obtained 
a  rule  in  prohibition  against  Chilton  and  the 
Judge  to  whom  the  petition  was  addressed, 
to  require  each  of  them  to  appear,  and,  if 
either  of  them  can,  to  show  good  cause 
against  the  award  of  a  writ  to  prohibit  them 
from  further  proceedings  upon  the  aforesaid 
Inquiry.  In  response  to  the  rule,  tbey  sev- 
erally appeared,  by  demurrer  and  answer  to 
the  petition.  Judge  Miller,  without  assign- 
ing any  cause  of  demurrer,  answered  thereto, 
in  part  in  the  language  of  tbe  act,  that,  "be- . 

le 
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tng  of  the  opinion  that  the  interests  of  pub- 
lic Justice  required  the  judicial  inquiry  pray- 
ed for,  he  authorized  such  Inquiry  and  di- 
rected process  in  accordauce  with  the  terms 
and  provisions  of  the  act,"  and  averred  the 
nonappearance  of  Sutherland  to  object  to  the 
petition  or  answer  the  charges  it  preferred. 
As  cause  of  demurrer,  Chilton  assigned  lack 
of  sufficiency  in  the  allegations  of  the  peti- 
tion of  Sutherland  to  warrant  the  award  of 
the  prohibitive  process,  and  the  quaUflcatlon 
and  competency  of  his  corespondent  to  en- 
tertain and  determine  the  Inquiry  sought  to 
be  prohibited,  and,  for  answer,  reiterates  In 
brief  the  charges  made  in  the  petition  filed 
by  him. 

Thus  is  raised  the  only  vital  question: 
Whether,  in  view  of  the  declaration  of  article 
5  of  the  Constitution  that  "the  legislative, 
executive  and  judicial  departments  shall  be 
separate  and  distinct,  so  that  neither  shall 
exercise  the  powers  properly  belonging  to  ei- 
ther of  the  others;  nor  shall  any  person  ex- 
endse  the  powers  of  more  than  one  of  th6m 
at  the  same  time,"  the  Legislature  may  dele- 
gate to  any  person  empowered  to  exercise 
the  functions  of  a  Jndge  the  determination 
officially  and  ex  parte  of  what  "the  Interests 
of  public  justice  require"  or  do  not  require. 
Such,  as  we  perceive,  is  the  very  essence  of 
the  act  (Acts  1015,  c  27,  §  15  [Barnes'  Code, 
c.  5,  §  8b])  out  of  whose  provisions  this  con- 
troversy has  arisen.    It  reads: 

"At  any  time  within  sixty  days  after  any  pri- 
mary or  other  election,  the  Attorney  General,  any 
prosecuting  attorney,  any  candidate  voted  for 
at  such  election,  or  any  one  hundred  qualified 
voters,  upon  giving  bond  to  indemnify  the  per- 
son whose  election  is  contested,  from  all  costs, 
attorneys'  fee  and  expenses  incurred  by  him  in 
defending  his  title  to  office  in  the  event  that 
such  person's  title  to  bis  office  is  upheld,  may 
present  to  any  circuit  Judge  a  petition  setting 
forth  under  oath,  upon  information  or  personal 
Icnowledge,  that  corrupt  and  Illegal  practices 
contrary  to  the  provisions  of  this  act,  specifying 
the  same,  were  committed  in  connection  with 
such  election,  naming  any  candidate  as  defend- 
ant, and  praying  for  a  judicial  inquiry  into  the 
alleged  facts.  If  such  judge  shall  be  of  the  opin- 
ion that  the  interests  of  public  justice  require 
such  a  judicial  inquiry,  be  shall  authorize  such 
inquiry.  Such  petition  shall  be  tried  without  a 
jury;  the  petitioner  or  petitioners,  and  all  candi- 
dates at  such  election,  shall  be  entitled  to  appear 
and  be  heard  as  parties;  and  the  court  sliall 
have  power  to  compel  the  attendance  of  witness- 
es and  the  production  of  books  and  papers  which 
are  relevant  and  material,  and  all  the  evidence 
taken  shall  be  properly  certified  and  made  a  part 
of  the  record  of  such  proceeding." 

The  apparent  vice  of  the  act.  If  Invalid, 
reposes  in  that  provision  which  says; 

"If  such  judge  shall  be  of  the  opinion  that  the 
interests  of  public  justice  require  such  a  judi- 
cial inquiry,  be  shall  authorize  such  inquiry." 

The  implication  Is  irresistible  that  if  he 
shall  be  of  the  opinion  that  the  interests  of 
pul>lic  justice  do  not  require  such  a  judicial 
inquiry,  he  shall  not  authorize  it  So  that 
what  the  Interests  of  public  Justice  require 
is  to  be  determined,  not  by  that  body  in 
which  the  organic  law  has  vested  it,  but  by 
a  member  of  a  separate  and  distinct  depart- 


ment of  the  state  government  to  whom  the 
Legislature  has  sought  to  delegate  the  exer- 
cise of  that  function. 

No  authority  definitely  demarks  the  ex&ct 
boundary  line  beyond  which  neither  depart- 
ment may  be  deemed  to  intrude  or  Impinge 
upon  the  exclusive  prerogatives  of  either  of 
the  other  co-ordinate  governmental  depart- 
ments. Such  limitation  is  impossible  of  de- 
lineation. In  the  enactment  of  any  statute 
the  Legislature,  in  a  limited  sense,  neces- 
sarily and  properly  exercises  Judgment,  dis- 
cretion, and  deliberation.  It  investigates 
the  facts,  conditions,  and  circumstances,  and 
from  the  knowledge  or  information  acqnir- 
ed  In  that  process  determines  the  necessity 
and  proprieQr  of  the  legislation  the  object 
of  which  is  to  promote  the  general  welfare 
of  the  public  whom  it  represents.  Likewise, 
upon  those  upon  whom  the  organic  law  has 
imposed  the  duty  to  execute  the  laws  passed 
by  the  Legislature  devolves,the  duty  of  ex- 
ercising sound  judgment  in  determining  the 
time,  place,  manner,  and  method  and  the  ex- 
tent to  which  and  the  persons  against  or 
in  whose  favor  the  laws  are  to  be  enforced. 
Naturally  and  unavoidably,  the  exercise  of 
these  functions,  whether  legislative  or  exec- 
utive, partakes  somewhat  of  the  character- 
istic quaUty  of  a  Judicial  investigation,  but 
does  not  effect  a  trespass  upon  the  preroga- 
tives of  the  Judiciary  in  violation  of  the 
Constitution. 

In  the  process  of  determining  whether  an 
act  of  the  Legislature  is  invalid,  because  it 
falls  within  the  inhibition  of  the  Constitu- 
tion, it  is  essential  always  to  remember  that 
if  a  doubt  exists  as  to  its  legal  comi>etency 
or  validity,  the  doubt  must  be  resolved  in 
support  of  the  legislation.  The  presumption 
should  be  and  is  in  favor  of  validity.  It 
must  be  assumed  that  the  law-enacting  de- 
partment, whose  memtiership  pledged  them- 
selves in  solemn  form  to  support  the  Consti- 
tution, has  not  lightly  disregarded  that 
pledge. 

In  the  chapter  dted,  the  Legislature  pre- 
scribed the  limits  of  expenditures  it  deemed 
suthdent  to  allow  candidates  for  the  differ- 
«it  official  positions  to  be  filled  by  the  elec- 
tors in  any  primary  or  general  election  con- 
ducted in  the  state  or  any  subdivision  there- 
of, and  the  punishment  to  be  imposed  for  an 
expenditure  in  excess  of  that  amount.  The 
expenditures  or  liability  incurred  by  or  on 
behalf  of  a  candidate  for  membership  In  the 
Senate  of  the  United  States,  in  securing  his 
nomination  or  election,  shall  not  in  the  ag- 
gregate exceed  the  sum  of  $75  for  each  of 
the  66  counties  in  the  state ;  and  the  punish- 
ment to  be  inflicted  for  a  violation  of  tills 
provision  is  the  ineligibility  of  the  person 
convicted  to  hold  the  office  he  Is  elected  to 
fill,  and  his  disqualification  during  three 
ye&rs  from  the  date  of  the  conviction  to  vote 
or  hold  any  public  office  or  employment 
Chapter  6.  8  Sbli.  Ba^^C^^l^^^i> 
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"  more.  In  case  of  a  Judicial  Inquiry  Into  cor- 
^  rapt  and  Illegal  practices  connected  with  the 
election  of  a  United  States  senator,  attempt- 
«d  to  be  provided  for  In  section  15,  If  the 
court  shall  decide  that  the  successful  candi- 
date named  in  such  petition  In  person  or 
through  his  political  agents  has  committed 
such  practices  sufSdent  to  Influence  the  re- 
sult materially,  the  election  shall  be  treated 
as  void,  In  which  event  another  election  shall 
be  ordered  as  required  by  the  act. 

In  this  manner,  and  as  the  necessary  con- 
sequence of  the  exercise  of  the  right  confer- 
red by  that  section  if  valid,  the  privilege  of 
a  successful  candidate  in  an  election  to  fill 
the  office  of  United  States  senator  Is  made 
to  depend.  In  a  large  measure,  in  the  first 
Instance,  upon  the  ex  parte  opinion  of  a 
single  judge,  one  selected  by  a  candidate  de- 
feated in  the  same  election  for  the  same 
ofDce,  supported,  finally,  It  is  true,  by  the  con- 
clusion of  the  judge,  based  *pon  the  facts 
proved  before  him,  subject,  however,  to  the 
appeal  allowed  In  section  19  of  the  chapter. 
The  consequences  arising  out  of  that  deter- 
mination are  drastic  and  conclusive,  unless 
reversed  on  appeal.  They  avoid  the  election. 
This  result  necessarily  flows  from  the-  con- 
clusion of  a  single  member  of'  the  Judiciary, 
unaided  by  any  express  declaration  of  the 
Legislature  enacting  the  provision  as  to 
what  "the  Interests  of  public  justice"  may 
require,  unless  it  be  found  elsewhere  in  the 
act  No  such  provision  or  combination  of 
provisions  is  pointed  out  by  counsel;  and 
we  perceive  none.  True,  tbe  act  inveighs 
against  corrupt  practices  In  elections.  It 
limits  the  expenditure  of  money  to  influence 
the  choice  of  candidates  for  nominations  in 
a  primary  and  their  election  after  the  nomi- 
nations are  made.  It  definitely  prescribes 
the  punishment  to  be  inflicted  upon  convic- 
tion for  violation  of  its  provisions  against 
excessive  expenditures  of  money  and  other 
things  of  value.  Each  provision  has  Its 
complement  in  the  punishment  provided  for 
its  infringement.  For  every  violation  the 
act,  independently  of  the  provision  for  a 
Judicial  inquiry,  fixes  a  penalty,  and  convic- 
tion subjects  tbe  oaender  to  the  consequences 
flowing  from  the  commission  of  the  unlaw- 
ful act  Nowhere  does  there  appear  to  be  a 
biatus  between  violation  and  penalty.  With- 
out tbe  section  purporting  to  authorize  a 
judicial  inquiry,  the  act  is  certain,  complete, 
unequivocal,  and  unambiguous.  Nor  any- 
where In  it  is  there  any  positive  or  explicit 
legislatiye  definition  or  ascertainment  as  to 
what  the  "Interests  of  public  Justice"  do  or 
do  not  require.  That  definition  or  ascertain- 
ment Is  left  entirely  subject  to  the  ex  parte 
opinion  of  the  Judge  selected  by  the  persons 
who  imder  the  supposed  authority  of  the 
act  may  determine  to  put  In  motion  the 
necessary  movement  to  obtain  tbe  Judicial 
Inaulry.  Such  Is  the  only  permissible  inter- 
pretation of  tbe  statutory  provision.     The 


[  exercise  of  the  power  to  determine  the 
I  propriety  of  the  proceeding  is  not  merely 
discretionary.  In  quality  it  is  legislative 
It  confers  the  power  to  determine  what  the 
interests  of  public  Justice  require.  What  Is 
I  required  to  promote  Justice  may  or  may 
not  be  put  Into  operation  by  a  legislative 
enactment,  but  when  declared  by  statute  Its 
enforcement  Is  not  optional  when  the  clrcura- 
'stahces  demand  its  exertion  by  the  tribunal 
to  whldi  its  enforcement  is  committed. 

Such  a  requirement  results  solely  from  the 
exercise  of  that  indeterminate  and  Indefinable 
ix)wer  generally  denominated  the  police  pow- 
er, which  essentially  inheres  in  all  legislative 
agencies.  It  Is  exercised  by  the  state  to 
promote  the  health,  safety,  comfort,  morals, 
and  the  general  welfare  of  tbe  publla  What- 
ever tends  to  promote  these  elements  of  hu- 
man happiness,  and  to  eradicate,  so  far  as 
may  be,  noxious  agencies  that  tend  unneces- 
sarily to  impair  the  right  to  enjoy  life,  lib- 
erty, and  property,  fall  .within  the  broad 
scope  of  that  power,  as  do  all  statutes  that 
have  for  their  legitimate  object  the  repression 
of  criminal  conduct  and  the  prevention  of 
corrupt  practices  In  elections.  It  Is  a  term 
which  has  relation  to  a  power  to  adopt  a 
system  of  regulations  that  tend  to  promote 
health,  order,  convenience,  and  comfort  of  the 
public  and  the  prevention  and  punishment  of 
conduct,  professions,  trades,  or  callings  In- 
jurious to  society.  It  is  the  name  given  to 
that  inherent  sovereignty  which  it  Is  the 
right  and  duty  of  the  government  to  exercise 
whenever  public  policy  In  a  broad  sense  de- 
mands for  the  benefit  of  society  at  large  reg- 
ulations to  guard  its  morals,  safety,  health, 
order,  or  to  insure,  in  any  respect,  such 
economic  conditions  as  an  advancing  civiliza- 
tion of  a  highly  complex  character  requires. 
8  Cyc.  863.  Though  the  courts  may  deter- 
mine what  fall  within  the  control  of  that 
power,  the  Legislature  only  can  decide  when 
the  exigency  exists  for  the  exercise  of  the 
power;  and  its  determination  is  conclusive 
upon  the  Judiciary.  State  v.  Gerhardt,  145 
Ind.  439,  44  N.  E.  489,  33  L.  B.  A.  313 ;  Rit- 
chie V.  People,  155  111.  98,  40  N.  E.  464,  29  L. 
R.  A.  79,  46  Am.  St  Rep.  315 ;  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  35,  24  L.  Ed. 
989;  Boyd  v.  Alabama,  94  U.  S.  645,  24  L. 
Ed.  302. 

Although  nondelegable  because  of  its  sov- 
ereign quality,  It  is  firmly  established,  after 
repeated  challenge,  that  the  Legislature  may 
expressly  or  by  necessary  implication  delegate 
to  municipal  corporations  to  a  limited  extent 
the  lawful  exercise  of  the  police  power  with- 
in their  legitimate  governmental  sphere,  the 
measure  of  the  power  conferred  being  sub- 
ject to  legislative  discretion.  Morris  v.  Tay- 
lor, 70  W.  Va.  618,  74  S.  E.  872.  But  wherev- 
er the  legislative  department  has  deemed  it 
prudent  to  bestow  on  county  courts  in  the 
establishment  and  maintenance  of  public 
highways,  and  on  municipalities  for  the  gov- 
ernment of  a  limited  territory,  or  on  the 
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judiciary,  as  In  the  Incorporation  of  towns 
and  Tillages,  It  has,  In  each  instance,  definite- 
ly defined  the  circumstances  and  conditions 
necessary  to  serve  as  the  basis  for  the  exer- 
cise of  the  grant,  and  placed  upon  the  grantee 
of  the  power  the  obligation  to  determine 
whether  the  conditions  prescribed  exist  before 
attempting  to  exert  the  power.  In  each  and 
every  Instance  of  the  delegation,  the  right  to 
exercise  the  power  has  vigorously  been  con- 
tested, on  the  ground  of  legislative  incompe- 
tency to  bestow  upon  another  body  or  tribunal 
tliat  which  primarily  Inheres  In  It  alone.  And 
In  no  Instance  has  the  delegation  been  sus- 
tained where,  when  the  conditions  prescribed 
for  the  exercise  of  the  grant  exist,  the  exer- 
cise is  made  to  depend  upon  the  mere  will  or 
caprice  of  the  grantee  of  the  power. 

These  principles  are  illustrated  by  many 
decisions.  The  Supreme  Court  of  the  United 
States,  In  Ylclc  Wo  v.  Hopkins,  118  U.  S. 
356,  6  Sup.  Ct  1064,  30  li.  Ed.  220,  held  In- 
valid, because  violative  of  the  federal  Con- 
stitution, a  municipal  ordinance  designed  to 
regulate  the  business  of  conducting  public 
latmdrles  In  the  dty  of  San  Francisco,  In 
that  It  conferred  arbitrary  power  "upon  the 
municipal  authorities  at  their  own  will,  and 
without  regard  to  discretion  In  the  legal 
sense  of  the  term,  to  give  or  withhold  consent 
as  to  persons  or  places,  without  regard  to 
the  competency  of  the  persons  applying,  or 
the  propriety  of  the  place  selected,  for  the 
carrying  on  of  the  business."  A  statute  which 
contains  a  clause  authOTlzlng  a  county  court 
at  its  pleasure  to  suspend  the  operation  of  the 
act  after  it  takes  effect  is  held  unconstitu- 
tional and  void,  as  an  unlawful  delegation  of 
power.  In  State  v.  Field,  17  Mo.  529,  59  Am. 
Dec.  i275.  An  act  of  the  same  state,  confer- 
ring upon  the  board  of  railroad  and  ware- 
house commissioners  authority  to  establish 
the  time  and  place  for  the  Inspection  of  bay 
was  held  invalid  in  State  t.  Carlisle,  235  Mo. 
252,  138  S.  W.  513,  as  making  the  inspection 
to  depend  solely  upon  the  opinion  of  the 
board.  Although  when  circumscribed  within 
definite  valid  limitations  and  restrictions 
powers  conferred  upon  designated  public  of- 
ficials to  provide  rules  and  regulations  for  the 
complete  operation  and  enforcement  of  a  law 
within  Its  expressed  general  scope  and  pur- 
pose will  be  sustained  because  not  unlawful, 
yet  If  It  attempts  to  delegate  the  power  to 
enact  a  law  or  modify  It,  or  to  exercise  an 
unrestricted  discretion  In  the  application  of 
the  law,  it  wUl  not  be  sustained,  because 
these  are  nondelegable  legislative  functions. 
State  V.  Railway  Co.,  56  Fla.  617,  47  South. 
969,  32  L.  R.  A.  (N.  S.)  639. 

In  so  far  as  an  act  attempts  to  empower  a 
person  named  therein  to  make  and  enforce, 
subject  to  the  approval  of  certain  designated 
commissioners,  rules  and  regulations  In  the 
nature  of  quarantine  for  certain  purposes, 
and  to  declare  that  a  willful  vlolaticm  of  the 
regulations  shall  be  a  misdemeanor.  It  Is  held 
In  Ex  parte  Cox,  63  OaL  21,  to  amount  to  a 


delegation  of  legislative  power,  and  as  each 
Is  unconstitutional.  "The  Legislature  had  no 
authority  to  confer  npon  the  officer  or  board 
the  power  to  declare  what  acts  shall  consti- 
tute a  misdemeanor."  The  same  general 
doctrine  is  asserted  in  Morrow  v.  Wipf,  22 
S.  D.  146,  115  N.  W,  1121,  In  interpreting  a 
primary  election  law  .which  attempted  to 
authorize  a  county  central  committee  to  name 
delegates  from  such  county,  whenever  two- 
thirds,  of  its  members  should  decide  that 
there  was  not  a  sufficient  contest  over  the 
election  of  delegates  from  the  county  to  the 
state  convention  as  would  Justify  the  expense 
necessary  to  be  Incurred  In  calling  a  county 
convention  for  snch  purpose.  So  changing 
the  rules  as  to  the  time  when  the  liability  of 
a  common  carrier  ceases  and  its  liability  as 
a  warehouseman  begins  is  held  not  to  be  an 
act  of  executive  administration,  but  one  in- 
volving a  legislative  question,  and  as  such 
cannot  be  delegated  to  a  railroad  commis- 
sion. Jones  Bros.  v.  Southern  Railway  Co., 
76  S.  C,  67,  66  S.  B.  666. 

A  Tennessee  Legislature,  without  In  ex- 
press terms  or  by  Impllcatiou  repealing  the 
law  requiring  a  Jury  trying  a  felony  case  to 
remain  during  the  trial  In  the  custody  of 
the  sheriff,  undertook  to  provide  that: 

"In  aU  criminal  trials,  when  the  minimum  de- 
^ee  of  punlsbment  for  the  crime  charged  in  the 
mdictment  is  not  above  one  year  in  the  peniten- 
tiary, it  shall  not  be  necessary  •  *  •  to 
place  the  jury  in  charge  of  an  officer,  but  the 
jur.v  may,  in  the  discretion  of  the  court,  disperse 
as  in  other  cases,  and  the  state  shall  not  he 
chargeable  for  their  board."    Acts  1887,  c  153. 

The  court  in  King  v.  State,  87  Tenn.  304, 
10  S.  "W.  509,  3  L.  R.  A.  210,  in  discussing 
the  act,  said: 

"It  undertakes  to  confer  upon  each  Judge  of 
the  criminal  and  circuit  courts  the  power  to 
suspend  the  general  law,  the  judge's  diacretion 
being  the  only  rule  for  his  conduct.  The  stat- 
ute before  us  permits  the  judge  to  have  one 
rule  in  one  case  and  the  opposite  rule  in  anoth- 
er case  in  the  same  county  and  at  the  same  term 
of  court.  Under  it  he  may  have  a  discretion  to 
be  exercised  in  one  county  and  the  reverse  of 
that  discretion  in  another  county.  There  is 
nothing  in  the  act  defining,  controlling,  or  lim- 
iting that  discretion.  He  is  not  required  to  give 
or  have  a  reason  for  its  exercise  the  one  way  or 
the  other,  and  therefore,  when  he  says  the  jury 
in  this  criminal  case  may  disperse,  and  the  jury 
in  that  criminal  case  shall  go  under  the  rule, 
the  question  is  settled.  Whether  he  is  influenc- 
ed in  the  one  case  by  personal  considerations 
for  one  or  more  of  the  jury,  or  in  the  other  by 
motives  of  pahlic  policy,  can  make  no  difference. 
He  is  the  sole  judge  of  the  question,  and  his  rea- 
sons are  his  own,  and  there  is  no  authority  any- 
where to  inquire  into  them.  •  *  •  The  gen- 
eral law  remaining,  it  must  be  enforced  in  all 
cases  unless  the  judge  shall,  by  this  statute,  be 
permitted  to  say,  I  suspend  it.  When  he  makes 
the  order  on  his  minutes  to  that  end  he  has  per- 
formed a  legislative  and  not  a  judicial  act— en 
act  the  law  has  not  commanded ;  an  act  that 
was  not  law  until  he  saw  proper  to  declare  it 
so ;  an  act  that  he  may  do  and  undo  at  will. 
He  may  disperse  the  jury  to-day,  and  put  the 
same  jury  under  rule  to-morrow.  He  is  bound 
to  no  rule  of  action,  and  accou^itahle  to  no  one 
for  his  action.  He  is  a  legislative  and  a  judicial 
compound,  something  not  recognised  in  our  in- 
stitutional'' 

le 
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[2]  To  prcTent  secrecy  In  operation  and  ac- 
counts and  prevent  the  Issuance  and  sale  of 
fictitious  or  watered  stock  by  public  utility 
corporations  created  by  a  state,  its  Legis- 
lature may,  In  the  exercise  of  Its  Inherent 
power,  enact  statutes  providing  generally  for 
what  purposes  and  upon  what  terms  and 
conditions  such  agencies  may  be  permitted 
to  Increase  their  capital  stock,  and  confer 
upon  a  commission  the  power  and  duty  to 
supervise  the  exercise  of  the  privilege  grant- 
ed, ascertain  the  facts  on  which  the  applica- 
tion for  an  increase  Is  based,  and  authorize 
the  increase  if  the  Commission  finds  the  facts 
that  bring  the  case  within  the  statute,  other- 
wise to  refuse  It. 

"Any  statute,  however,  which  attempts  to  au- 
thorize the  Commission  in  its  judgment  to  al- 
low an  increase  of  capital  stock  for  such  pur- 
poses and  on  such  terms  as  it  may  deem  advisa- 
ble, 01-  in  its  discretion  to  refuse  it,  would  be  un- 
constitutional, as  an  attempt  to  delegate  legis- 
lative power," 

— ^In  the  view  of  the  Supreme  Conrt  of  Minne- 
sota, as  held  to  State  v.  Great  Northern 
Railway  Co.,  100  Minn.  445,  111  N.  W.  288, 
10  L.  R.  A.  (N.  S.)  250. 

In  the  Northern  Securities  Company  Cases 
(C.  C.)  120  Fed.  721,  193  U.  S.  851,  24  Snp. 
Ct.  436,  48  L.  Ed.  679,  both  the  federal  Cir- 
cuit Court  and  the  Sxipreme  Court  said,  what 
has  pertinency  In  this  connection,  that  in  a 
suit  to  enjoin  the  prosecution  of  a  design 
formed  by  a  combination  to  prevent  compe- 
tition between  parallel  and  naturally  com- 
peting railroad  lines,  the  court  "cannot  con- 
sider the  question  whether  the  combination 
may  not  be  of  greater  benefit  to  the  public 
than  competition  would  be:  that  being  a 
question  of  public  policy,  to  be  determined  by 
Congress.  "  "Most  unquestionably  those  who 
make  the  laws  are  required,  In  the  process 
of  their  enactment,  to  pass  upon  all  questions 
of  expediency  and  necessity  connected  there- 
with, and  must  therefore  determine  what  is 
necessary"  for  the  accomplishment  and  en- 
forcement of  the  object  and  purposes  for 
which  they  are  intended.  "The  policy  of  a 
statute  Is  legislative,  not  judicial,  and  it  is 
the  exclusive  province  of  the  Legislature  to 
declare  the  scope  and  extent  thereof  by 
its  prescription  of  measures  of  enforcement 
and  otherwise."  George  v.  Board  of  Ballot 
Commissioners,  90  S.  B.  550.  The  rule  is 
nnlversal,  well  recognized,  imperative,  and 
everywhere  understood  that  when  exercised 
within  its  legitimate  sphere  the  judgment  of 
the  Legislature,  as  expressed  in  its  enact- 
ments as  to  the  expediency  and  necessity  of 
the  enforcement  of  any  given  law,  is  conclu- 
sive, and  that  the  sole  function  of  the  judici- 
ary Is  one  of  construction.  Interpretation,  and 
application  to  the  facts  presented  for  adjudi- 
cation. Independent  of  any  question  of  ex- 
pediency, necessity*  propriety,  or  advisabili- 
ty as  to  its  policy  or  enforcement  These 
questions  the  Legislature  only  possesses  the 
requisite  authority  to  settie.  It  cannot  law- 
fnlly  transfer  to  the  Judiciary  the  power  to 


exercise  a  discretion  to  determine  tn  the 
first  instance  whether  a  statute  ought  or 
ought  not  to  be  given  an  operative  effect  In 
any  given  case  logically  within  Its  legitimate 
scope  and  Intendment  The  powers  of  courts 
do  not  extend  to  mere  questions  of  expedl-. 
ency  or  necessity.  They  do  not  inaugurate 
or  establish  the  public  policy  of  the  state. 
That  would  be  an  Infringement  of  article  5 
of  the  Constitution.  The  Legislature  alone 
possesses  the  authority  to  inaugurate  or 
modi^,  and  when  It  enacts  a  law,  courts  can 
only  legitimately  decide  whether  by  the  en- 
actment the  limitations  of  the  Constitution 
have  been  Infringed  upon.  Prohibitory 
Amendment  Cases,  24  Kan.  700.  A  very  apt 
Illustration  of  these  principles  Is  found  in 
several  cases  involving  the  same  question, 
namely,  whether  it  was  the  province  of  the 
Legislature  or  the  court  to  determine,  under 
the  constitutional  provisions  applicable, 
whether  a  particular  a^t  was  "necessary  for 
the  immediate  preservation  of  the  public 
peace,  health  or  safety,"  and  hence  not  sus- 
pended in  Its  operation  until  the  expiration 
of  the  90-day  period  otherwise  allowed  for 
submission  to  the  people  for  approval  on 
referendum.  And  It  was  decided  in  each 
case  that  It  was  the  exclusive  province  of 
the  Legislature  to  determine  the  question  of 
emergency,  and  Its  determination  was  con- 
clusive upon  the  court.  State  v.  Bacon,  14 
S.  D.  394,  85  N.  W.  605;  Kadderly  v.  Port- 
land, 44  Or.  118,  74  Pac.  710,  75  Pac.  222; 
Oklahoma  City  v.  Shields,  22  Okl.  265,  100 
Pac.  560;  Arkansas  Tax  Commission  T. 
Moore,  103  Ark.  48,  145  S.  W.  199.  The  same 
holding,  with  reference  to'  the  same  emergen- 
cy clause  excepting  laws  from  the  refer- 
endnm  provision,  was  made  in  Hanson  v. 
Hodges,  109  Ark.  479.  160  S.  W.  392;  In  re 
Senate  Resolution  No.  4,  54  Colo.  262,  130 
Pac.  333. 

The  assumption  is  not  permissible  In  any 
circumstances  that  the  lawmakers  Intended 
an  act  sanctioned  by  them  should  condition- 
ally be  operative  or  effective,  or  suspended, 
if  once  In  force.  "That  which  purports  to 
be  a  law  of  a  state  Is  a  law,  or  It  is  not  a 
law,  according  as  the  truth  of  the  fact  may 
.be,  and  not  according  to  the  shifting  circum- 
stances of  parties.  It  would  be  an  intoler- 
able state  of  things  if  a  document  purporting 
to  be  an  act  of  the  Legislature  could  thus  be 
a  law  in  one  case  and  for  one  party,  and  not 
a  law  in  another  case  and  for  another  party ; 
a  law  to-day,  and  not  a  law  to-morrow;  a 
law  In  one  place,  and  not  a  law  In  another 
In  the  same  state.  And  whether  it  be  a 
law  or  not  a  law  Is  a  Judicial  question,  to  be 
settled  and  determined  by  the  courts  and 
judges."  Town  of  Ottawa  v.  Perkins,  94  U. 
S.  260,  24  L,  Ed.  154;  Wilkes  County  v. 
Coler,  180  U.  S.  506,  21  Sup.  Ct  458,  45  L. 
Ed.  642. 

[3]  There  is  an  additional  reason  for  de- 
claring the  Incompetency,  ineflectuallty,  and 
lack  of  adaptability  of  the  act  to  accomplish 
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the  object  or  purpose  sought  to  be  controlled 
by  It,  a  reason  fully  sustained  by  competent 
authority  found  in  the  decisions  of  courts  of 
states  wherein  statutes  containing  similar 
provisions  have  been  held  to  be  Invalid.  By 
section  6,  art  1,  of  the  Constitution  of  the 
United  States,  relating  to  the  membership  of 
the  Senate  and  House  of  Representatives, 
"each  house  shall  be  the  Judge  of  the  elec- 
tions, returns  and  qualifications  of  Its  own 
members."  The*  provisions  of  the  act  now  be- 
ing considered  propose  to  Intrude  upon  and 
supplement  the  exercise  of  the  ftinctlons  so 
conferred  upon  the  upper  branch  of  the  fed- 
eral Congress,  because  section  16  provides 
that: 

"In  the  case  of  a  judicial  inquiry  into  cor- 
rupt and  illegal  practices  connected  with  the 
election   of    •    *    *    a   United    States    senator 

*  *  *  the  evidence  and  the  opinion  and  deter- 
mination of  the  court  shall  be  certified  to  the 
Governor,  who  shall  transmit  the  same  to  the 
proper  authorities  of  the  United  States  govern- 
ment for  such  action  as  said  authorities  may 
deem  proper." 

In  Dlnan  v.  Swig,  223  Mass.  516, 112  N.  B. 
91,  and  State  ex  rel.  Smith  v.  District  Court, 
50  Mont.  134,  145  Pac.  721,  the  Supreme 
Court  of  each  state  had  before  it  an  Inquisi- 
tion concerning  the  election  of  a  member  of 
the  Legislature  conducted  under  the  provi- 
sions of  a  corrupt  practice  act  similar  to, 
but  more  definite  than,  ours,  and  In  each 
case  it  held  the  act  unconstitutional,  be- 
cause Inconsistent  with  and  violative  of  the 
express  grant  to  each  branch  of  the  state 
Legislature  to  determine  for  itself,  untram- 
meled  by  any  enactment  not  authorized  by 
the  organic  law,  the  election  and  qualifica- 
tion of  its  own  members.  Discussing  the  ef- 
fect of  the  Inquiry  conducted  under  the  sup- 
posed authority  of  the  act  of  that  state,  the 
Massachusetts  court  said: 

"The  proceeding  created  by  the  instant  statute 
does  not  emanate  from  either  branch  of  the  Leg- 
islature. It  is  set  in  motion  only  by  the  initia- 
tive of  five  or  more  voters.  It  may  result  in 
sending  to  the  legislative  branch,  to  which  the 
defendant  has  been  elected,  a  decree  setting 
forth  the  determination  of  the  judges  that  a  cor- 
rupt practice  has  been  committed.  That  decree 
may  be  ignored  by  the  branch  of  the  Legislature 
to  which  it  is  sent.  There  is  no  legal  compul- 
sion resting  upon  that  branch  to  take  action  re^ 
specting  such  decree.  Only  its  sense  of  self- 
respect  and  duty  to  the  whole  commonwealth  to 
purge  itself  of  a  member  unworthy  of  his  office 
would  impel  it  to  pay  heed  to  the  decree.  If  ac- 
tion should  be  taken,  it  still  would  be  open  for 
that  branch  of  the  Legislature  to  exercise  its 
constitutional  prerogative  and  to  examine  the 
whole  issue  for  itself  and  to  decide  whether 
the  election  and  qualification  of  the  member 
were  such  that  he  ought  to  be  expelled  and  the 
election  declared  void.  That  decision,  when 
made  by  the  branch  of  the  Legislature  concern- 
ed, would  stand  as  final  and  could  not  be  dis- 
puted  or   revised   by   any   court   or  authority. 

♦  •  •  The  Constitution  confers  upon  each 
branch  of  the  Legislature  by  necessary  implica- 
tion the  power  to  determine  for  itself  the  pro- 
cedure as  to  settlement  of  controversies  touch- 
ing the  election  and  qualification  of  its  own 
members,  and  the  ascertainment  of  all  facts  rel- 


ative thereto,  and  to  change  the  same  at  will. 
•  •  •  This  discretion  to  determine  the  meth- 
od of  procedure  cannot,  under  the  Constitution, 
be  abrogated  by  •  •  •  an  earlier  Legisla- 
ture," because  "it  gives  to  each  branch  of  each 
successive  Legislature  an  untrammeled  power  to 
proceed  in  its  own  manner  and  according  to  its 
own  judgment  without  seeking  the  concurrence 
or  approval  of  the  other  branch,  or  of  the  execn- 
tive.*" 

The  Montana  case  states  the  same  general 
doctrine,  and  reaches  the  same  eondusiciL 
It  says: 

"At  any  time,  and  at  all  times  during  the  term 
of  office,  each  house  is  empowered  to  pass  upon 
the  present  qualifications  of  its  own  membera" 
The  exercise  of  that  power  "is  necessary  to  pre- 
serve the  entire  independence  of  the  two  houses. 
Being  a  power  exclusively  vested  in  it,  it  can- 
not be  granted  away  or  transferred  to  any  other 
tribunal." 

If  the  rationale  of  these  cases  Is  sound, 
when  applied  to  the  state  whose  Legislature ' 
enacts  the  law  condemned,  the  decisions 
show  more  clearly  the  futility  of  an  act  at- 
tempting to  enforce  its  provisions  upon  a 
body  wholly  beyond  Its  legitimate  jurisdic- 
tion. 

The  views  expressed  herein,  sustained  as 
they  are  by  competait  authority,  constrain 
us  to  award. the  writ  sought  by  the  peti- 
tioner. 

(19  Ga.  App.  G92) 

HIND  V.  OENTBAL  TRUST  CO.  OF  MA- 
CON, OA.     (No.  7842.) 

(Court  of  Appeals  of  Georgia.    March  20,  1917. 
Rehearing  Denied  March  29,  1917.) 

(ByUaluM  in  the  Cowrt.) 

Afpeai,  and  Ebbob  (3==>977(4)— Discbetioit  of 
TbialCoubt  —  Motion  fob  Nkw  Triai.  — 
Stattttb. 
Under  section  6204  of  the  Civ.  Code  1910, 
and  repeatefl  rulings  of  the  Supreme  Court  and 
of  this  court,  the  nrst  grant  of  a  new  trial  will 
not  be  disturbed  by  the  reviewing  court,  unless 
the  plaintiff  in  error  shows  that  the  judge  abus- 
ed his  discretion  in  granting  it,  and  that  the 
law  and  facts  require  the  verdict  notwithstand- 
ing the  judgment  of  the  trial  judge.     The  law 
and  the  facts  in  this  case  do  not  require  the 
verdict  rendered,  and  the  judge  did  not  abuse 
bis  discretion  in  the  first  grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  3863.] 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  between  J.  C.  Hind  and  the  Central 
Trust  Company  of  Macon,  Ga.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Yoemans  &  Wilkinson,  of  Dawson,  for 
plaintiff  in  error.  Pope  &  Benuet,  of  Albany, 
for  defendant  in  error. 

BBOYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ,  con- 
cur. 


<t=>For  otbar  cases  see  same  topic  and  KEY-NUUBBR  in  all  Key-Numbered  Digests  and  IndexM 
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(1»  6a.  App.  59U 
FARMERS'  &  MERCHANTS'  BANK  OF 
WARTHEN  V.  AMERSON. 
(No.  7801.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
March  20,  1917.) 

(SyUalua  ly  **«  Oovrt.) 

1.  Afpeai.  and  Ebbob  iS=»1078(<?)  —  Gbouwd8 
OS"  Motion  fob  New  TbiaI/— Abandonment. 

Grounds  of  a  motion  for  new  trial  not  re- 
ferred to  in  the  brief  of  counsel  for  the  plain- 
tiff in  error  will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4261.] 

2.  Tkial  <8=»85  — ADMiasioir  OF  Bvidenob  — 
Objection.  „ 

The  evidence  of  the  witness  Wells  was  not 
inadmissible  for  the  reason  stated  in  the  motion 
for  a  new  trial.  Where  a  lengthy  extract  from 
the  evidence  was  objected  to  as  a  whole  a™  J° 
several  grounds,  and  some  of  it  was  admissible, 
the  objection  to  the  whole  was  properly  over- 
ruled. Great  Southern,  etc..  v.  Guthrie,  13  Ga. 
App.  292,  79  S.  E.  162. 

[Ed.  Note.— For  other  casee,  see  Trial,  Cent 
Dig.  {S  222-225.] 

3.  SUFFIOIENOT  OF  EVIDENCE. 

There  was  evidence  safficient  to  support  the 
verdict. 

Error  from  City  Conrt  of  SandersviUe;  B. 
T.  Rawllngs,  Judge  Pro  Hac. 

Action  between  the  Farmers'  &  Merchants' 
Bank  of  Warthen,  Georgia,  and  Q.  W.  Amer^ 
son  and  others,  administrators.  Judgment 
for  the  latter,  and  the  former  bring  error. 
Affirmed. 

Evans  &  Evans,  of  Sandersvllle,  for  plain- 
tiff In  error.  J.  J.  Harris,  of  Sandersvllle, 
for  defendants  In  error. 


ed  the  jory  in  finding  that  the  defendant  was 
negligent  as  alleged,  and  the  verdict  for  $75  in 
favor  of  the  plaintiff  is  supported  by  the  evi- 
dence. 

[EM.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  {  1518.] 

2.  Motion  fob  New  Tbiai.. 

The  exceptions  to  the  charge  of  the  court  are 
not  of  sufficient  merit  to  warrant  the  grant  of 
a  new  trial.  The  court  did  not  err  in  overrul- 
ing the  motion  for  new  trial. 

Error  from  Superior  Court,  Cobb  County; 
H.  Ii.  Patterson,  Judge. 

Action  by  John  McClondy  against  W.  H. 
Bouche.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Fred  Morris,  of  Marietta,  for  plaintiff  In 
error.  J.  T.  Dorsey  and  J.  Z.  Foster,  both 
of  Marietta,  for  defendant  in  error. 

GEORGE^  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


(U  aa.  App. 
BBNTLBX  T.  JOHNS.     (No.  8119.) 

(Court  of  Appeals  of  Georgia,  Division  No 
April  8,  1917.) 
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BLOODWORTH,  J.    Judgment  affirmed. 


BROYLES, 
cur. 


P.  J.,  and  JENKINS,  J,  con- 


(SylUilut  iy  the  Court.) 

1.  Appeal  and  Ebbob  i8=>211—Retixw— Re- 
fusal TO  Geant  Nonsuit. 
Ordinarily  an  exception  to  the  refusal  of  the 
court  to  grant  a  nonsuit  will  not  be  considered 
by  this  court  when  thereafter  the  case  proceeded 
to  a  verdict  and  a  motion  for  a  new  trial  was 
made  and  overruled,  and  exceptions  to  the  judg- 
ment overruling  the  motion  were  taken,  whidi 
included  the  ground  that  the  vwdict  was  con- 
trary to  law  and  the  evidence.    Under  the  par- 
ticular facts  of  this  case,  however,  the  excep- 
tion to  the  refusal  to  grant  a  nonsuit  will  be 
considered. 
[EM.  Note. — For  other  cases,  see  Appeal  and 
(1»  Oa.  app.  668)  ^'°''  ^^-  »*  «  1302.] 

ROUCHB  V.  McCIjOUDX.     (No.  8092.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.) 

(ByUabiu  (y  the  Court.) 

1.  Municipal  Cobpobations  «=»706(5)  —  Use 
OF  Stbee'P— Negliqenob — Evidence. 
The  plaintiff  and  the  defendant  were  trav- 
eling along  a  public  road  in  the  same  direction. 
The  plaintiff  was  driving  a  mule  hitched  to  a 
buggy,  and  the  defendant  was  in  an  automobile. 
The  defendant  undertook  to  pass  the  plaintiff, 
'who  was  immediately  in  front  of  him.  Accord- 
ing to  the  plaintiff's  testimony  his  buggy  was 
standing  stiU.  on  the  right  side  of  the  road,  and 
the  road  at  that  point  was  wide  enough  to  per^ 
mit  the  defendant's  automobile  to  pass  him  in 
safety,  and  the  defmdant's  automobile,  in  pass- 
ing, struck  the  buggy,  throwing  the  plaintiff  out 
and  injuring  him  as  set  forth  in  his  petition. 
Accormng  to  the  defendant's  testimony  the  plain- 
tiff suddenly  jerked  or  turned  his  mule  towards 
the  car  just  as  the  defendant  was  in  the  act  of 
passing,  and  this  sudden  turning  of  the  mule 
caufied  the  collision,  which  resulted  in  only 
slight  injury  to  the  plaintiff.  Both  as  to  the  cause 
of  the  injury  and  as  to  its  extent  the  evidence 
la  in  sharp  conflict.    Beld,  the  evidence  warrant- 1 

■  ^^For  oUier  cases  (ca  sunj  topic  au  KBTT-NUUBEa  In  all  K«T-Numbsred  Digests  and  IndexM  -J^  Lv, 


2.  Fbauds,  Statute  of  cg=3l52(l)— DEransB— 

PLEADiNa — Motion  to  Nonsuit. 
As  a  general  rule,  for  the  defendant  to  avail 
himself  of  the  statute  of  frauds  he  must  spe- 
cially plead  it.  However,  under  the  ruling  in 
Denmead  v.  Glass,  30  Ga.  637  (which  was  cited 
and  apparently  approved  in  Johnson  v.  Latimer, 
71  Ga.  470),  in  the  absence  of  such  a  plea,  the 
defendant  can  avail  himself  of  this  defense  by  a 
timely  made  motion  to  nonsuit  the  case.  See, 
also,  Tift  V.  Wight,  113  Ga.  681,  684,  39  S.  E. 
503. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  IMg.  fi  363,  364,  871,  372.] 

8.  Fbauds,  Statute  of  «=9l58(4)  —  Pbomise 
TO  Answer  fob  Debt  of  Anotheb— Wbit- 
rao— Nonsuit. 
In  this  case  the  plaintiff's  evidence  clearly 
showed  a  promise  by  the  defendant  to  "answer 
for  the  debt,  default,  or  miscarriage  of  another," 
and  such  promise  being  the  basis  of  the  suit,  and 
the   plaintiff's   evidence    further   showing   that 
this  promise  had  never  been  in  writing,  the  de- 
fendant's motion  for  a  nonsuit  should  have  been 
sustained. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  i  376.] 
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4.  Appeal  and  Erbob  <S=»843(1)— Review— 
Scope— Matters  Not  Necessary  to  Deter- 
mine ON  Reversal. 
The  error  in   the  judgment  upon  the  mo- 
tion to  award  a   nonsuit  rendered  the  further 
proceedings  in  the  case  nugatory,  and  the  r^ 
maining  assignments  of  error  are  not  passed 
upon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3331-3335.  8337-3341.] 

Error  from  Superior  Court,  Gordon  Coun- 
ty ;  A.  W.  Plte,  Judge. 

Action  by  J.  Z.  Johns  against  V.  W.  Bent- 
ley.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

P.  A.  Cantrell,  of  CaH>oun,  and  Maddox, 
McCamy  &  Shumate,  of  Dalton,  for  plain- 
tiff In  error.  J.  G.  B.  Erwln,  Jr.,  of  Calhoun, 
for  defendant  In  error. 

BROTLES,  P.  J.    Judgment  reversed. 

JEaJKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 

(1>  Oa.  App.  «96) 

McCIiENDON  V.  WARD-TRUITT  CO. 

(No.  7676.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

March  19, 1917.) 

(Syllalus  hv  the  Court./ 

1.  Action  ®=>G4— Process  <g=167— Commence- 
ment^Petition— Defectb— CnaK  by  Subse- 
quent Proceedings. 

The  filing  of  the  petition  is  treated  as  the 
commencement  of  a  suit  only  when  followed  by 
due  and  legal  service.  If  there  is  no  service  of 
the  petition  and  process,  and  the  plaintiff  is 
guilty  of  laches,  the  writ  becomes  abortive,  and 
the  court  loses  jurisdiction  to  amend  the  process 
and  to  have  service  perfected. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  a  725-734 ;   Process,  Cent.  Dig.  §  256.] 

2.  Process  iS=>167— Defects— Cure  by  Subse- 
quent Phoceedinos. 

If  the  plaintiff  is  active  in  his  efforts  to 
remedy  the  failure  of  the  sheriff  to  make  service 
of  the  petition  and  process,  and  endeavors  to 
have  service  made  at  his  first  opportunity  after 
he,  in  the  exercise  of  due  diligence,  discovers 
that  service  has  not  been  perfected,  the  jurisdic- 
tion of  the  court  continues  for  the  purpose  of 
having  service  perfected  after  the  first  term. 

[Ea  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  256.] 

3.  Process  «=»167— Defect*— Curb  by  Subse- 
quent Proceedings. 

The  motion  to  amend  the  process  and  to  per- 
fect service  upon  the  defendant  in  this  case  was 
properly  allowed,  and,  the  petition  having  been 
amended  so  as  to  meet  the  grounds  of  special  de- 
murrer, the  court  did  not  err  in  overruling  the 
defendant's  demurrer. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  256.] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Suit  by  the  Ward-Trultt  Company  against 
J.  H.  McClendon.  Judgment  for  plaintiff, 
fl.  fa.  Issued  and  levied,  finding  In  favor  of 
affidavit  of  illegality,  demurrer  to  petition 
for  order  to  perfect  service  overruled,  and 
defendant  brings  error.    Affirmed. 


On  February  22,  1918,  Ward-Tmltt  Com- 
pany filed  suit  on  account  in  the  dty  court 
of  La  Orange  against  J.  H.  McClendon.  The 
sheriff  of  that  courlv  on  March  2,  1913, 
made  an  entry  that  he  had  served  the  de- 
fendant personally  with  a  copy  of  the  said 
suit  and  process.  The  case  was  marked  in 
default,  and  on  March  20,  1913,  the  court 
rendered  Judgment  against  the  defendant 
A  fl.  fa.  on  the  Judgment  was  Issued  on 
March  25,  1913,  and  was  on  December  30, 

1914,  levied  on  certain  property  of  the  de- 
fendant; and  the  defendant  filed  an  affidavit 
of  illegality,  upon  the  ground  that  he  had 
never  been  served  with  any  notice  of  the 
suit,  and  had  never  had  his  day  in  court 
The  issue  made  by  the  affidavit  of  illegality 
was  regularly  continued  to  the  October  term, 

1915,  of  said  court,  at  which  term  the  issue 
was  submitted  to  a  Jury,  and  a  verdict  re- 
turned finding  In  favor  ofl  the  Illegality, 
whereupon,  at  the  same  term  of  the  court, 
the  Ward-Tmltt  Company  filed  its  petition 
for  an  order  to  perfect  service  and  to  re- 
quire the  clerk  to  amend  the  process  and 
make  it  returnable  to  the  next  November 
term,  1915.  The  petition  alleged  that  the 
plaintiff  had  exercised  all  diligence  In  hav- 
ing service  perfected,  and  recited  the  facts 
hereinbefore  stated.  The  court  heard  evi- 
dence, found  the  facts  to  be  as  set  forth  in 
the  petition,  and  ordered  that  the  process  be 
amended  as  prayed,  and  that  service  be 
perfected  on  the  defendant  Thereupon  the 
defendant  waived  service  of  the  original 
suit  and  of  the  petition  and  order  to  perfect 
service,  process,  copy,  and  copy  process.  At 
the  November  term,  1915,  the  defendant  filed 
certain  demurrers  and  pleas,  and  the  de- 
murrers were  amended  at  the  January  term, 

1916,  Plaintiff  amended  Its  petition  so  as  to 
meet  certain  special  grounds  of  demurrer, 
and  the  court  overruled  the  general  demur- 
rer, in  which  it  was  contended  that  the  court 
was  wanting  in  authority  to  order  the  pro- 
cess amended  and  service  perfected  on  the 
defendant;  that  the  cause  of  action  accrued 
more  than  four  years  prior  to  the  amoid- 
ment  of  the  process  and  the  order  to  perfect 
service  upon  the  defendant;  and  that  the 
cause  of  action  was  therefore  barred  by  the 
stitute  -of  limitations.  The  defendant 
brought  the  case  to  this  court  on  exceptions 
to  the  overruling  of  the  demurrer. 

Meadors  &  Wyatt,  of  La  Grange,  for  plain- 
tiff in  error.  B.  T.  Moon,  of  La  Grange^ 
for  defendant  in  error. 

GEORGE,  J.  (after  stating  the  tacts  as 
above).  [1]  The  court  had  the  right,  and  it 
was  its  duty,  under  the  facts  in  this  case, 
to  grant  the  order  to  perfect  service  at  the 
term  subsequent  to  the  appearance  term. 
As  soon  as  it  came  to  the  plaintiff's  knowl- 
edge that  service  had  not  been  perfected  It 
moved    to    have    service   perfected,    and    it 


^ssFor  other  cases  see  same  topic  and  KETT-NUMBER  In  all  Key-Numbered  Digests  and  Indezsi 
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should  not  suffer  by  the  conduct  of  the  sher- 
iff, whose  entry  had  misled  the  plaintiff. 
In  Branch  t.  Mechanics'  Bank,  SO  Ga.  416, 
it  was  said  by  Judge  Trippe  that: 

"Five  terms  of  the  court  had  passed  after  the 
filing  of  the  declaration,  and  the  return  made 
by  the  sheriff  of  non  est  inventus  and  of  the 
death  of  the  president  of  the  corporation.  In 
the  meantime  no  step  whatever  had  been  taken 
bj  the  plaintifF.  At  the  sixth  term  the  mo- 
ticn  was  made  to  perfect  service  under  section 
3370  of  the  new  Code.  This,  of  course,  involved 
the  necessity  of  amending  the  process,  or  rather 
the  issuing  of  a  citation  by  the  clerk,  as  required 
by  that  section.  No  legal  reason  was  shown 
for  such  long  delay.  In  fact,  none  whatever  has 
been  given." 

The  right  to  amend  the  process  and  to 
have  service  perfected  was  therefore  denied. 

In  the  case  of  Brunswick  Hardware  Co. 
T.  Bingham,  110  Ga.  526,  36  8.  B.  772,  it 
was  held  that : 

"It  is  too  late  for  the  trial  judge  to  pass  an 
order  to  perfect  service  on  the  defendant  after 
seven  terms  of  the  court  have  elapsed  since  the 
filing  of  the  declaration;  when  no  legal  reason  is 
given  for  the  delay." 

In  tliat  case  there  was  a  return  by  the 
sheriff— 

"to  the  effect  that  the  defendant  corporation  had 
no  public  place  of  business  in  the  county,  nor 
any  office  nor  any  officer  or  agent  upon  whom 
■ervioe  could  be  perfected." 

At  the  appearance  term,  when  the  fore- 
going entry  of  the  sheriff  was  made,  the 
plaintiff  undertook  to  make  an  affidavit  as 
prescribed  by  the  Code,  in  order  to  peifect 
service  by  publication.  The  so-called  affida- 
vit was  sworn  to  before  some  one  attesting 
it  as  a  notary  public  of  Wayne  county,  Mich. 
On  the  filing  of  this  affidavit  the  court  or- 
dered that  service  be  perfected  by  publication, 
and  thereafter  Judgment  by  default  was 
rendered  against  the  defendant.  At  a  sub- 
sequent term  the  defendant  made  a  motion 
to  set  this  Judgment  aside  on  the  ground 
that  the  defendant  had  never  been  served  ac- 
cording to  law.  At  the  March  term,  1899, 
the  Supreme  Court  held  that  no  legal  serv- 
ice had  been  made  upon  the  defendant  com- 
pany, that  the  so-called  affidavit  should  not 
be  treated  as  such,  because  there  was  noth- 
ing to  authenticate  the  official  character  of 
tbe  person  attesting  it  as  a  notary  public, 
and  that  aU  subsequent  proceedings  were 
nnauthorlzed.  107  Ga.  270,  33  S.  E.  56.  At- 
tention la  called  to  the  opinion  in  that  case 
(110  Oa.  BZr,  85  S.  £.  772),  in  which  it  is 
said: 

"No  legal  steps  to  perfect  service  were  taken 
nntil  the  seventh  term  of  the  court  after  the  dec- 
laration had  been  filed.  It  is  true  that  an  at- 
tempt was  made  to  perfect  service  immediately 
after  the  return  of  uie  sheriff,  but  in  this  very 
case  it  was  held  that  the  proceeding  was  a  nul- 
lity. Plaintiff  and  his  counsel  are  chargeable 
with  a  knowledge  of  the  law,  and  ought,  there- 
fore, to  have  known  that  an  affidavit  made  be- 
fore a  notary  public  in  Midiigan,  with  nothing 
to  authenticate  his  official  character,  could  not 
in  this  state  be  the  basis  of  any  judiciai  ac- 
tion. Treating  them  as  having  knowledge  of 
ttiis,  it  can  properly  be  said  that  they  did  noth- 


ing to  perfect  service  from  AugnsC  13,  1896,  to 
June  27,  1899." 

In  neither  of  the  foregoing  cases  was  prop- 
er diligence  shown  by  the  plaintiff.  The 
rule  announced  in  those  cases  Is  clearly  baa- 
ed upon  that  fact  In  Allen  v.  Mutual  Loan 
&  Banking  Co.,  86  Ga.  74,  12  S.  E.  265  (2), 
the  Supreme  Court,  on  the  testimony  of  the 
plaintiff's  coun^  to  the  effect  that  he  liad 
made  inquiry  of  the  sheriff  and  had  been 
by  him  informed  that  the  declaration  in 
that  case  had  been  served  on  the  defend- 
ant, and  that  he  was  misled  by  this  informa- 
tion and  consequently  did  not  move  at  the 
first  term  for  an  order  to  perfect  service, 
ruled  that  the  trial  court  properly  granted 
an  order  at  the  second  term  of  the  case, 
allowing  until  the  next  term  thereafter  to 
perfect  service,  and  announced  that  "the 
granting  of  sudi  a  motion  la  largely  in  the 
discretion  of  the  court."  The  Allen  Gaje 
is  quoted  and  followed  in  Lassiter  v.  Car- 
roll, 87  Ga.  731,  13  S.  E.  825.  We  also 
understand  the  opinion  by  Justice  Lamar  in 
Cox  V.  Strickland  et  al.,  120  Ga.  104,  47 
S.  B.  912,  1  Ann.  Cas.  870  (7,  8,  9,  and  10), 
to  support  the  ruling  here  made. 

[2,  3]  In  the  Instant  case  the  plaintiff  duly 
filed  its  petition,  to  which  process,  regular 
in  form,  was  attached,  and  caused  it  to  be 
delivered  to  the  sheriff  for  service.  The 
sheriff  made  his  return,  reciting  actual  per- 
sonal service  upon  the  defendant,  and  upon 
tbe  fact  stated  in  this  return  the  plaintiff 
had  the  right  to  rely.  Every  legal  presump- 
tion was  In  favor  of  the  truthfulness  of  the 
statement  made  In  the  entry  of  the  sheriff, 
and,  until  attacked  as  provided  by  law,  the 
plaintiff  had  a  right  to  depend  upon  the  pre- 
sumption that  the  sheriff,  as  he  so  declared, 
bad  discharged  his  duty.  Immediately  upon 
the  return  of  the  verdict,  finding  that  the 
defendant  had  not  been  served,  the  plaintiff 
asked  for  the  order  to  perfect  service.  This 
order  the  court  properly  granted,  and  we  un- 
derstand it  to  be  the  duty  of  the  trial  court 
to  make  all  orders  which  tend  to  the  ad- 
vancement of  suits  commenced  within  its 
Jurisdiction,  to  the  end  that  justice  may  be 
attained.  Process  having  been  amended  and 
service  perfected,  there  was  no  error  in 
overruling  the  demurrer  to  the  petition. 

Judgment  affirmed. 

WADE,  0.  J,  and  LUKE,  J.,  concur. 

(U  Ga.  App.  544) 
SOUTHERN  BY,  CO.  et  aL  v.  WILLIAMS. 

(No.  7952.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.) 

(Sylldbiu  by  the  Court.) 

1.  Appeal  and  Ebbob  ig=>719(l)— Bxckptions 

Pendente  Lite— Assignment  of  Ebbob. 

Exceptions    pendente    lite   upon    which    no 

assignment  of  error  is  made  in  tne  main  bill  of 

exceptions  or  by   counsel  in  this  court  before 
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argument  of'  the  case  will  not  be  considered 
by  this  court,  even  though  duly  allowed  by  the 
trial  judge  or  ordered  filed  as  a  part  of  the 
record.  Shaw  v.  Jones,  133  Ga.  446,  66  S.  B. 
240:  Jones  v.  Ragan,  136  Ga.  653  (7),  71  S.  E. 
1098;  GainesviUe,  etc,  R.  Co.  v.  Galloway,  17 
Ga.  App.  702.  87  S.  B.  1093;  Kent  v.  State, 
18  Ga.  App.  30,  88  S.  E.  913;  Smiley  v.  SmUey, 
144  Ga.  546,  87  S.  B.  668. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2968,  2972,  29S0,  2981, 
o44Kr.J 

2.  Relkase  ®=»52— Pbatjd— Bvidbnct. 

In  an  action  against  a  railroad  company  for 
personal  injuries  to  the  plaintiff,  occasioned  by 
the  negligent  running  of  a  train,  where  the  com- 
pany_  pleads  that  he  released  the  company  upon 
consideration  of  a  draft  on  its  treasurer  for 
$250,  as  an  accord  and  satisfaction,  it  is  com- 
petent for  the  plaintiff  to  allege  and  prove  that 
the  release  was  procured  by  fraud  and  at  a 
time  when  he  was  not  mentally  capacitated  to 
contract,  and  that  he  did  not  collect  the  draft, 
but  tendered  it  back  to  the  company  before  suit, 
and  made  a  continuing  tender  of  the  unpaid 
draft.  Southern  Ry.  Co.  v.  Nichols,  135  Ga. 
11,  68  S.  E.  789;  Georgia  Southern  Ry.  Co. 
T.  Adeeb,  15  Ga.  App.  831,  84  S.  E.  €23. 

[Ed.  Note.— For  other  cases;  see  Release,  Gent. 
Dig.  {  92.] 

3.  Appkai,  awd  Erkob  <S=>728(2)— Pbesekta- 
TioN  OP  Gbocnd  or  Review— Admission  op 
Btidencb. 

Where  error  is  assigned  upon  the  admission 
of  evidence,  the  evidence  must  be  set  out  with 
the  objection  to  it  in  the  assignment  of  error, 
and  it  must  be  shown  that  the  objection  was 
raised  at  the  time  the  evidence  was  offered. 
Pool  V.  Warren  County,  123  Ga.  205,  51  S.  E. 
328;  FrankUn  v.  Fields,  13  Ga.  App.  463,  79 
S.  E.  366 :  Gaskins  v.  State,  17  Ga.  App.  807, 
88  S.  E.  502. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3011.] 

4.  Appeal  and  Ebrob  €=7302(1)— Grounds 
OF  Motion   fob  New    Tbial— Conbidkba- 

TION. 

No  ground  of  a  motion  for  new  trial  which 
is  not  complete  and  understandable  without  re- 
sorting to  an  examination  of  the  brief  of  evi- 
dence or  the  charge  of  the  court  will  be  con- 
sidered as  presenting  a  question  for  considera- 
tion by  this  court  Head  v.  State,  144  Ga.  883, 
87  S.  E.  273;  SmUey  v.  Smiley,  144  Ga.  546, 
87  S.  E.  66& 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1744-1746.] 

5.  Tbial  <^257— Request  to  Chaboe. 

An  assignment  of  error  in  the  following 
words:  "Because,  as  movant  contends,  the  court 
erred  in  refusing  to  charge  the  jury  upon  the 
written .  request  of  the  defendanta  as  follows" 
(setting  out  the  charge  requested) — will  not  be 
considered  by  this  court,  for  the  reason  that  it 
is  not  diown  that  tlie  request  was  presented  to 
the  court  before  the  jury  had  retired  to  consider 
the  case.  Civ.  Code  1910,  $  6084;  Seaboard 
Air-Idne  Ry.  v.  Barrow,  18  Ga.  App.  261,  89 
S.  E.  383. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  642-645.] 

0.  Evidence   «=»119(1)  —  Tbial   «=s>136(1)  — 
Res  Gest^b  —  Detbbuination  of  Admissi- 
bility. 
The  ground  of  the  motion  for  ti  new  trial 
that  the  court  erred  in  permitting  the  plaintiff 
to  testify,  "The  train  struct^  the  automobile  and 
killed  my  aunt  and   carried  my  uncle  on  the 
front  of  it  until  it  stopped,"  is  without  merit, 
especially  as  the  plaintiff  was  in  the  automobile 


with  his  ande  and  °  aunt  at  the  time  the  train 
struck  it  and  the  court,  in  overruling  the  ob- 
jection to  this  testimony,  said:  "The  court  will 
allow  that  evidence  to  go  to  the  jury  on  the 
ground  that  it  appears  to  be  a  part  of  the  res 
^estse,  happening  at  the  time.  I  will  caution  the 
jury,  however,  that  this  plaintiff  cannot  recov- 
er for  any  damages  or  anything  that  oocaired  to 
some  one  else;  if  he  recovers  at  all  he  must 
recover  on  what  was  done  to  him."  As  a  gener- 
al rule,  whether  statements  claimed  to  be  a  part 
of  the  res  gestae  are  such  is  a  question  of  law 
for  the  court.  Southern  Ry.  Co.  v.  Brown,  126 
Ga.  1,  54  S.  E.  911. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  §  303 ;   Trial.  Cent  Dig.  t  323.] 
7.  Bbbobs  at  Tbial. 

No  error  of  law  in  the  trial  of  the  case  is 
shown  by  any  of  the  assignments  of  error,  and 
the  evidence  abundantiy  authorized  the  verdict 

Error  from  City  Court  of  Hall  County; 
A.  C.  Wheeler,  Judge. 

Action  by  J.  A.  Williams  against  the  South- 
ern Railway  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Edgar  A.  Neely,  of  Atlanta,  J.  O.  Adam? 
and  Ed  Quillian,  both  of  GataesviUe,  and  C. 
R.  Faulkner,  of  Bellton,  for  plaintiffs  In  er- 
ror. W.  A.  Charters,  W.  B.  Sloan,  and  W. 
M.  Oliver,  all  of  GainesTllle,  for  defendant  in 
error. 

liUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE^  J.,  concar. 


(1»  Qa.  App.  GSl 
KENNEDY  t.  STATE.    (No.  -8496.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
March  23,  1917.) 

(Syllaius  by  the  OourtJ 

1.  Cbucinal    Law    «=>1129(1)— Affkal-Ex- 
CEFTiONs  Pendente  Litb. 

Exceptions  {lendente  lite,  on  which  no  e^ 
ror  is  assigned  in  the  main  bill  of  exceptions, 
and  no  assignment  made  by  counsel  before 
argument  of  the  case,  will  not  be  considered  by 
this  court  and  this  is  true,  even  though  soch 
exceptions  may  have  been  duly  allowed  aod 
ordered  filed  as  a  part  of  the  record.  Shaw  v. 
Jones,  133  Ga.  446,  66  S.  E.  240 :  Smiley  v. 
Smiley,  144  Ga.  546,  87  S.  E.  668;  Kent  v. 
State,  18  Ga.  App.  30,  88  S.  B.  913 ;  Southern 
Ry.  v.  WilUams,  91  S.  Ew  1001,  decided  at  thia 
term  of  this  court 

[Ed.    Note. — ^For    other   cases,    see    Criminal 
Law,  Cent  Dig.  |$  2954,  2962,  2964.] 

2.  Cbiminal  Law    ®=311o9(2)—Vbbdict— Re- 
view. 

The  other  assignmenta  of  error  are  without 
merit,  and  there  being  some  evidence  upon  which 
the  jury  could  have  found  the  verdict,  which  is 
approved  by  the  trial  court  the  conviction  of  die 
defendant  will  not  be  set  aside. 

[Ed.    Note.— For   other  cases,    see   Criminal 
Law,  Cent  Dig.  $  3075.] 

Error  from  Caty  Court  of  Jesnp;   D.  U- 

Clark,  Judge. 

T.  E.  Kennedy  was  convicted,  and  he  brings 
error.    Affirmed. 
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Jas.  K.  Thomas,  of  Jesnp,  for  plaintiff  in  t  of  the  case,  as  shown  by  the  record,  it  is  evi- 
error.  W.  B.  Gibbs,  SoL,  of  Jesup,  f«Mr  the  |  dent  that  Phillips,  when  he  signed  this  con- 
tract, represented  not  only  himself,  but  all 
the  other  parties  defendant,  and  that  all  are 
bound  by  it.  The  note  sued  upon'  and  the 
guaranty  contract  should  be  construed  to- 
gether, and  when  so  construed  It  is  clear  that 
before  the  defendants  could  be  let  Into  their 
defense  of  a  failure  of  consideration,  they 
must  show  that  they  had  returned  the  stal- 
lion as  the  contract  stipulated  they  must  do. 
See  International  Harvester  Co.  t.  Dillon,. 
126  Ga.  672,  65  S.  E.  1034;  Case  Threshing 
Machine  CJo.  v.  Cook,  7  Ga.  App.  631,  67  S.  B. 
890;  McCormick  Harvesting  Machine  Co.  v. 
Allison,  116  Ga.  445,  42  S.  E.  778 ;  Walker  v. 
Malsby.,  134  Ga.  399,  67  S.  B.  1039;  Pay  v. 
Dudley,  129  Ga.  314,  58  S.  B.  826;  Brooks 
I^umber  Co.  v.  Case  Threshing  Machine  Co., 
136  Ga.  754,  72  S.  B.  40. 

The  law  of  }mplied  warranty  lias  no  ap- 
plication to  this  case,  as  the  stallion  was  sold 
under  a  contract  of  express  warranty.  Mals- 
by V.  Young,  104  Ga.  205,  30  S.  B.  854.  As 
the  defendants  could  not  rely  upon  any  im- 
plied warranty,  then  until  they  showed  a 
compliance  with  the  terms  and  conditions  of 
the  express  warranty  contract,  entered  into 
between  them  and  the  sellers  of  the  property, 
they  could  not  plead  a  failure  of  considera- 
tion, either  partial  or  total,  and  although  the 
court  had  allowed  them  to  file  sucb  pleas.  It 
did  not  err  in  refusing  to  allow  evidence  in- 
troduced in  support  thereof.  Williams  v. 
Warner,  125  Ga.  408,  412,  54  S.  B.  95. 

Under  our  view  of  the  case  it  is  immaterial 
whether  or  not  the  note  sued  upon  was 
transferred  and  ln<Jnrsed  to  the  plaintiff  lie- 
fore  or  subsequent  to  its  maturity,  since  the 
defendants  had  no  defense  good  against  the 
original  payees  of  the  note. 

The  court  did  not  err  in  directing  a  verdict 
tor  the  plaintiff  for  the  full  amount  sued  for. 

Judgment  affirmed. 


State. 
tiVKE,  J.    Judgment  affirmed. 
WADE,  C.  J.,  and  GEORGE,  J.,  concur. 

(19  Ga.  App.  512)  •== 

BROOKS  et  aL  v.  HICKMAN.     (No.  7802.) 
(Court  of  Appeals  of  Georgia.    March  19, 1917.) 

(Syttabut  hv  the  Court.) 

Sales  iS=)347(6),  354(5)— Action  roB  Pbic»- 
Defbnsi}— Condition  Pbeoedbnt. 
The  court  did  not  err  in  refusing  to  allow 
the  defendants  to  introduce  evidence  In  support 
of  their  pleas,  or  in  thereafter  directing  a  ver- 
dict in  favor  of  the  idaintiS  for  the  full  amount 
sued  for. 

[Ed.  Note.— For  other  cases,  see  -Sales,  Cent. 
Dig.  i§  970-972,  1014.] 

Error  from  Caty  Court  of  Tifton ;  R.  Eve, 
Judge. 

Action  by  C.  W.  Hickman  against  J.  li. 
Brooks  and  others.  Judgment  for  plaintiff 
on  directed  verdict,  and  defendants  bring  er- 
ror.    Affirmed. 

Skeen  &  Murray  and  J.  S.  Bidgdill,  aU  of 
Tifton,  for  plaintiffs  in  error.  McGehee  & 
McGehee,  of  Talbotton,  and  R.  D.  Smith,  of 
Tifton,  for  defendant  in  error. 

BROYIiES,  P.  J.  The  plaintiff  brought 
suit  against  the  defendants  on  a  promissory 
note  for  $1,000,  dated  January  27,  1906,  and 
due  October  1, 1909,  payable  to  the  order  of  J. 
Crouch  &  Sons,  and  bearing  an  entry  of  cred- 
it of  $134.08,  dated  December  20,  1909.  The 
plaintiff  introduced  also  the  following  writ- 
ten instrument,  dated  December  24,  1908: 

"Guaranty  on  the  American  Bred  Grade  Ger- 
man Coach  Stallion  Ramo.  We  have  this  day 
sold  the  American  bred  grade  German  coach 
stallion  Ramo  to  the  Tifton  German  Coach 
Horse  Company,  of  Tifton,  Georgia,  and  we 
guarantee  the  said  stallion  to  be  a  satisfactory, 
sure  breeder,  provided  the  said  stallion  keeps 
in  as  sound  and  healthy  condition  as  he  now  is 
and  has  proper  care  and  exercise.  If  the  said 
stallion  should  fail  to  be  a  satisfactory,  sure 
breeder  with  the  above  treatment,  we  agree  to 
take  the  said  stallion  back  and  give  the  said 
company  another  stallion  of  equal  value  in  his 
place,  provided  the  said  gtalUon  is  returned  to 
us  at  lAfayette,  Indiana,  at  our  expense,  in  as 
Bound  and  healthy  condition  as  he  is  now  in  and 
in  good  flesh  by  June  1,  1910. 

"Accepted  and  signed:  J.  Crouch  &  Sons.  J. 
3.  L>.  Philiips,  President,  German  Coach  Horse 
Company,  Tifton,   Georgia." 

It  was  admitted  by  counsel  for  the  defend- 
ants that  this  guaranty  referred  to  a  second 
stallion  furnished  to  the  defendants  by 
Crouch  &  Sons,  and  about  which  the  defend- 
ants were  pleading  failure  of  consideration. 
It  will  be  observed  that  this  contract  of  guar- 
anty was  signed  by  J.  Crouch  &  Sons,  the 
sellers  of  the  stallion,  and  J.  J.  L.  Phillips, 
tbe  president  of  the  German  Coach  Horse 
Conapany  of  Tifton,  Ga. ;  and  under  the  facts 


JENKINS  and  BLOODWORTH,  JJ„  con- 
cur. 

(U  Oa.  App.  627) 
ADAMS  v.  JBRVIS.    (No.  7852.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April  3,  1917.) 

(Byllabtu  ly  the  Covrt.) 
CotTBTS  «==488(4)— City  Coubt— Conoubbent 

JtTKISDICTION — UEINBTATEUENT. 

Where  the  superior  court  and  a  dty  court 
in  the  same  county  have  concurrent  jurisdic- 
tion over  a  warrant  for  the  eviction  of  a  tenant 
holding  over  and  the  counter  affidavit  thereto, 
and  the  sheriff  returns  the  papers  to  the  clerk  of 
the  city  court,  and  the  judge  of  that  court,  upoq 
the  motion  of  counsel  for  the  tenant,  erroneously 
dismisses  the  proceeding  and  orders  that  it  be 
transmitted  to  the  superior  court,  and  where  the 
eviction  proceeding  Is  duly  transmitted  to  the 
superior  court  of  the  county  and  entered  upon 
the  docket  of  that  court  and  assigned  by  the 
judge  of  that  court  for  trial,  and  where  counsel 
for  the  landlord  affirmatively  acquiesces  in  the 
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removal  of  the  case  from  the  city  to  the  superior 
coort,  after  the  adjoorament  of  the  term  of  the 
superior  court,  the  judge  of  the  city  court  has 
not  the  authority  to  reinstate  the  case  in  hia 
court  and  order  tiiat  it  be  there  tried.  The  case 
having  been  duly  transferred  to  the  superior 
court,  it  properly  remains  in  that  court  untU 
legally  disposed  of  there.  The  judge  of  the  city 
court  has  no  power  to  take  the  case  from  the 
files  of  the  superior  court, 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {!  1322,  1323.] 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  between  John  Adams  and  C.  J.  Jer- 
via  Judgment  for  tbe  latter,  and  tbe  for- 
mer  brings  error.    BeTersed. 

M.  B.  Eubanks,  of  Rome,  for  plaintlfl  in 
error.  C.  I.  Carey  and  John  W.  Bale,  both  of 
Rome,  for  defendant  in  error. 

GEORGE,  J.    Judgment- reversed. 

WADE,  a  J.,  and  liUKB,  J.,  concur. 

(19  Ga.  App.  483)  ' 

CBNTKAL  OF  GEORGIA  BY.  CO.  t.  NAPI- 
ER.    (Na  776a) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  16,  1917.) 

(Syttahut  by  the  Court.) 

1.  Gabnishuent  ®=3l00— AR8we»— Naub  of 

^ElTENDANT. 

The  garnishee  was  required  to  answer  what 
amount  it  owed  to  "E.  B.  Johnson,"  and  at  the 
time  the  summons  was  served  it  did  in  fact  owe 
to  E.  B.  Johnson  more  than  the  amount  of  the 
plaintiff's  demand.  The  fact  that  it  was  only 
as  "Ed  Johnson"  that  the  garnishee  knew  the 
defendant  E.  B.  Johnson,  and  that  his  name 
was  entered  upon  its  books  as  "Ed  Johnson," 
could  not  relieve  the  garnishee  from  the  liability 
created  by  service  of  the  summons,  as  the  gar- 
nishee did  in  fact  owe  the  person  named  there- 
in, and  there  was  enough  to  put  it  on  notice  and 
require  it  to  ascertain  whether  tbe  person  des- 
ignated in  the  summons  as  "E.  B."  Johnson  was 
the  person  to  whom  the  garnishee  was  indebted, 
known  to  it  as  "Ed"  Johnson ;  and  upon  proper 
t^leadings  this  issue  could  have  been  raised  and 
determined  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Gent  Dig.  §  201.} 

2.  Otebbulino  Cebtiobabi. 

No  other  question  being  raised  by  the  peti- 
tion for  certiorari,  the  judge  of  the  superior 
court  did  not  err  in  overruling  the  certiorari. 

3.  Affeal    and    Ebbob    4s»770(l)— Affeab- 
ANCK— Failure  to  Fixe  Bbiefs. 

Briefs  not  having  been  filed  for  the  defend- 
ant in  error  in  accordance  with  the  order  of 
January  16th,  providing  for  the  submission  of 
this  case  on  February  12,  1017,  and  stipulating 
that  "no  briefs  will  be  received  on  behalf  of 
defendants  in  error  which  are  not  filed  within 
the  time  limited  by  this  order/"  under  the  ruling 
announced  in  Savannah  &  By.  v.  McCoy,  17 
Ga.  App.  82,  84,  86  S.  E.  282,  no  appearance 
for  the  defendant  in  error  will  be  entered  or 
allowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |§  31W,  3106,  3107.] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 


Action  between  the  Central  of  Georgia 
Railway  Company  and  B.  T.  Napier.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

Deap  Newman,  of  Macon,  for  plaintiff  in 
error. 

WADE,  0.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 

'  oa  Oa.  App.  S49) 

JONES  et  aL  r.  SHOBES-MUBLLEB  CO. 

(No.  7832.) 

(Court  of  Appeals  of  Georgia,  IMvidon  No.  2. 

April  3,  1017.) 

(Syttahut  ly  the  Court.) 
Cotmrs   «=>10O(8)— City    Coinw»— Bbvibw— 

SUFFICEENOT  OF  EVIDSNGB— DENIAI.  OF  MO- 
TION FOB  New  Tbiai.. 
This  case  was  tried  before  the  court  without 
a  jury,  under  authori^  given  by  the  act  creating 
the  city  court  for  Floyd  county.  Exceptions 
are  taken  only  upon  the  general  ground  that 
the  judgment  was  contrary  to  evidence.  There 
being  ample  evidence  to  sustain  the  finding,  un- 
der the  repeated  rulings  of  this  court  the  Judg- 
ment of  the  trial  judge  refusing  the  motion  for 
a  new  trial  will  not  be  disturbed. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  between  Mrs.  Ia  A.  Jones  and  oth- 
ers and  the  Shores-Mueller  Company.  Judg- 
ment for  the  latter,  and  the  former  bring  er- 
ror.   Affirmed. 

Eubanks  &  Mebane,  of  Borne,  I.  F.  Mundy, 
of  Bockmart,  for  plaintiffs  in  error.  Lips- 
comb &  WUlingham  and  Nathan  Harris,  all 
of  Borne,  for  defendant  in  error. 

JENKINS,  J.   Judgment  afBrmed. 

BBOXLES.  P.  J.,  and  BLOODWORTH,  J.. 

concur. 

(U  Oa.  App.  648) 
WARREN    V.    GEORGIA   FERTILIZER    & 

OIL  CO.    (No.  7783.) 

(Court  of  Appeals  pf  Georgia,  Division  -No.  2. 

AprU  3,  1917.) 

(Svllahui  Ip  the  Court.) 

Appbai.  and  Erbob  ®=>1056(1)  —  WrrwESSKS 
®=»154  —  Competency  —  Transaction  with 
Deceased  Aqent — HABiirKsa  Ebbok. 
Defendant  by  his  pica  showed  that  he  was 
indebted  to  plaintiff  for  fertilizers  in  a  sum  evi- 
denced by  a  promissory  note  due  October  1, 
1014,  and  that  on  November  10,  1014,  he  deliv- 
ered to  plaintiff,  as  collateral  security  for  this 
indebtedness,  three  bales  of  cotton,  described  in 
bis  plea,  talnng  from  the  agent  of  plaintiff  the 
following  receipt  therefor:  "Received  of  A.  J. 
Warren  three  bales  of  upland  cotton  to  secure 
guano  note.  11/10,  1914,  J.  A.  Barrow."  Ilis 
plea  sets  forth  that  at  the  time  this  collateral 
(security  was  given  it  was  expressly  agreed  be- 
tween defendant  and  the  said  agent  for  the  plain- 
tiff that  the  said  cotton  was  not  to  be  sold  by 
the  plaintiff  until  defendant  should  so  agree. 
The  plea  set  up  that  the  said  cotton  having  been 
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eold  withont  Wa  authority,  he  was  entitled  to  the 
stated  value  thereof  on  a  date  named  as  prior 
to  the  bringing  of  the  suit,  and  asked  that  the 
sum  so  named  be  allowed  as  a  sct-oS  against  the 
amount  owing  on  the  note.  The  note  shows  an 
entry  as  follows:  "By  sale  of  cotton  1/8/1915, 
^71.37."  It  was  admitted  that  at  the  time  of 
the  trial  Barrow,  the  agent  of  plaintiff  corpo- 
ration, was  deceased. 

Held,  conceding  that  the  plea  set  up  a  good 
defense  (see  Pickett  v.  Andrews.  135  Ga.  209, 
69  S.  E.  478;  Frost  &  Co.  v.  Powell,  10  Ga. 
App.  96,  72  S.  EX  719;  Wood  v.  Jones,  10 
Ga.  App.  735,  73  S.  E.  1099;  Georgia  Son. 
&  Fla.  Ry.  Co.  v.  Knight,  11  Ga.  App.  489, 
75  S.  E.  823),  still,  under  the  provisions  or 
CSvU  Code  1910,  §  5iS58(3),  the  defendant  was 
properly  denied  the  right  to  testify  in  his  own 
behalf  as  to  the  terms  of  the  verbal  agreement 

§  leaded  by  him  as  having  been  made  with  the 
eceased  agent  of  the  plaintiff  corporation  ;  and 
since  the  terms  of  the  alleged  agreement  are  not 
otherwise  proved,  it  does  not  appear  that  the 
refusal  of  the  trial  judge  to  allow  him  to  testify 
that  he  had  never  purchased  any  fertiliser  from 
Barrow  individnally,  and  was  not  individually 
indebted  to  him  in  any  sum,  resulted  in  bis  in- 
jury. Under  the  evidence  in  the  case  the  judge 
did  not  err  in  directing  a  verdict  for  plaintiff. 
Leffler  Co.  v.  Pearson,  17  Ga.  App.  67(2),  80 
S.  E.  256;  Meinhard-Felrst-Doyle  Co.  v.  De 
Loach,  91  S.  E.  446. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dip.  «  4187,  4191,  4207;  Witness- 
es, Cent  Dig.  {  661.] 

Error  from  City  Court  of  Qaltman ;  Wm. 
H.  Long,  Judge. 

Action  by  the  Georgia  Fertilizer  &  Oil 
Company  against  A.  J.  Warren.  Judgment 
lor  plaintiff  on  directed  verdict,  and  defend- 
ant brings  error.    Affirmed. 

Bennet  A  Harrell,  of  Quitman,  for  plain- 
tiff In  error.  Branch  ft  Snow,  of  Quitman, 
for' defendant  to  error. 


Error  from  Superior  Cou/t,  Fulton  Coun- 
ty;  Geo.  I*  Bell,  Judge. 

Action  by  the  Fairbanks-Morse  Company 
against  R.  I.  E.  Dunn.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

M.  Herzberg,  of  Atlanta,  for  plaintiff  In  er- 
ror. Thos.  H.  Scott,  of  Atlanta,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  0.  J.,  and  GBOROB,  J.,  ooncor. 


(IS  Oa.  App.  654) 
BIKES  V.  EDWARDS.    (No.  8037.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
AprU  3,  1917.) 

(Bgttahus  by  the  Oovrt.) 

AiTiDATrr  OP  IixxoAi.rrT— DismasAi^ 

Under  the  facts  of  the  cose  the  court  did  not 
err  in  dismissing  the  affidavit  of  illegality. 

Error  from  Superior  Court,  Bryan  County; 
W.  W.  Sheppard,  Judge. 

Proceedings  in  fl.  fa.  by  A.  J.  Edwards 
against  G.  S.  Slkea.  Affidavit  of  illegality 
dismissed,  and  defendant  brings  error.  Af- 
firmed. 

J.  Hartrldge  Smith,  of  Savannah,  for  plain- 
tiff in  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


JENKINS,  J.    Judgment  affirmed. 

BROTLES.  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(19  aa.  App.  64S) 

DUNN  y.  FATRBANTCS-MORSB  CO. 
(No.  7973.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
March  20, 1917.) 

(SyUabut  hy  the  Court.) 

1.  PlJ«ADING«=>W9(2)— AMBKDMBIIT— TOBTTO 

The  plaintiff  having  elected  to  sue  in  tort, 
by  action  of  bail  trover,  the  action  was  not 
amendable  by  striking  the  trover  suit  and  setting 
up  a  cause  of  action  ex  contractu.  Croghan  v. 
New  York  Underwriters'  Agency,  53  Ga.  109(2>; 
Teem  v.  Town  of  EUijay,  89  Oa.  155,  15  S.  B. 
33(2);  Sharpe  y.  Columbus  Iron  Works,  136 
Ga.  483,  71  S.  E.  787;  Hutcbens  v.  Seaboard 
Air-Ivine  Railway,  144  Ga.  813,  87  S.  E.  28(^. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  707,  708,  71J.1 

2.  Ruling  on  Petition  vob  Oebtiobabi. 

The  court  erred  in  dvermling  the  certiorari. 


(19  Oa.  App.  654) 

ADAMS  y.  GEORGIAN  CO.     (No.  8021.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
April  3,  1917.) 

(Syllabus  by  the  Court.) 

GUARANTT   «=>27,    34,    85(1)— CONSTBUOTIOH— 
SUFFICttWOT   OF  PKTITIOR. 

"Against  one  who  before  the  goods  were  sold 
and  delivered  gnaronteed  in  writing  payment 
therefor,  on  the  faith  of  which  guaranty  tlie  sale 
was  made,  a  recovery  may  be  had  npon  a  peti- 
tion setting  forth  the  account,  a  copy  of  the 
contract  oi  guaranty,  a  refusal  to  pay  the  ac- 
count by  the  principal  debtor,  notice  by  the 
creditor  to  the  maker  of  tlie  guaranty,  before 
the  goods  were  sold  and  delivered,  that  the  same 
was  acceptefl,  and  alleging  that  on  the  fnith  of 
said  guaranty  the  goods  represented  by  the  ac- 
count sued  on  were  sold  and  delivered  as  re- 
quested in  said  ^aranty.  Thie  would  be  true 
whether  said  writing,  called  a  guaranty  in  the 
suit,  was  technically  a  guaranty,  or  was  a  con- 
tract of  suretyship.  In  either  case  there  was 
a  valid  consideration  for  said  contract;  and  it 
would  bo  wholly  immaterial,  in  determining  the 
liability  of  the  party  who  m.idc  the  written  obli- 
gation referred  to,  whether  he  did  so  as  guaran- 
tor or  as  surety.     Where  the  terms  of  a  writ- 
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ten  contract  of  guaranty,  or  suretyship,  are  am- 
biguous, they  will  be  construed  most  strongly 
against  the  maker  of  the  contract"  Small  v. 
Claxton,  1  Ga.  App.  83,  57  S.  E.  977.  The 
contract  sued  on  in  this  case,  under  the  forego- 
ing rule  of  construction,  was  one  of  continuing 
guaranty,  and  bound  the  maker  thereof  for  all 
goods  sold  and  furnished  the  principal  under 
the  terms  of  his  contract  with  the  plaintiff  as 
guaranteed  by  the  defendant.  See,  also,  Sims 
V.  Clark,  91  Ga.  302.  18  S.  E.  158 ;  Manry  v. 
Waxelbaum  Co..  108  Ga.  14  :i  Musgrore  v.  Luth- 
er Pub.  Co.,  5  Ga.  App.  279,  284,  63  S.  E.  52 ; 
Kalmon  v.  Scarboro,  11  Ga.  App.  547,  75  S.  E. 
846.  The  trial  judge  did  not  err  in  overruUng 
the  demurrer  to  the  plaintiff's  petition. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  IS  28,  36.  99.] 

Error  from  City  Conrt  of  Albany;  Clayton 
Jones,  Judge. 

.  Action  by  the  Georgian  Company  against 
B.  G.  Adams.  Demurrer  to  petition  overrul- 
ed, and  defendant  brings  error.    Affirmed. 

R.  J.  Bacon  and  R.  H.  Ferrell,  both  of 
Albany,  for  plaintiff  in  error.  L.  I*  Ford,  of 
Albany,  for  defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

BROILES,  P.  J.,  and  BIX)ODWORTH,  J., 
<»ncur. 


(19  Oa.  App.  632) 

ATLANTIC  COAST  LINE  R.  CO.  T. 
JENKINS.     (No.  8201.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April  3,  1917.) 

(Syllabut  by  the  Court.) 

Daicaoes  ®=>188(2)  —  Kiluno  Animaxs  — 
MEASI7BE  or  Damages. 
The  railroad  company  had  not  the  ri|^t  to 
negligently  reduce  the  plaintifTs  hog  to  Ijork 
and  pay  for  the  hog  on  the  basis  of  pork,  suice 
the  value  of  a  living  hog  is  not  necessarily  eon- 
fined  to  the  market  price  of  the  meat  which  the 
hog  would  have  produced.  The  railroad  com- 
pany admitted  liability  for  the  killing  of  the 
hog.  involved,  and  there  was  evidence,  unobject- 
ed to  upon  the  trial,  to  support  the  jury's  find- 
ing that  the  hog  was  worth  as  much  as  $9. 
Accordingly,  the  judge  of  the  superior  court  did 
not  err  in  overruling  the  certiorari  and  refus- 
ing the  railroad  company  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  f  611.1 

Error  from  Superior  Court,  Worth  Coun- 
ty; E.  B.  Cox,  Judge. 

Action  by  T.  B.  Jenkins  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Perry  &  Williamson  and  R.  S.  Foy,  all  of 
Sylvester,  for  plaintiff  In  error.  J.  H.  Tip- 
ton, of  Sylvester,  for  defendant  in  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKB:,  J.,  concur. 


(19  Ga.  App.  646) 
DUFFEY  V.  HARRIS,  Governor.    (No.  7739.) 
((Tourt  of  Appeals  of  Georgia,  Division  No.  2. 
April  3,  1917.) 

(Syllahtu  iy  the  OowrtJ 

1.  ABSIONlOIirTB  OF  Ebbob. 

The  assignments  of  error  in  the  bill  of  excep- 
tions are  sufficient  to  give  this  court  jurisdiction. 
The  motion  to  dismiss  is  without  merit,  and  ia 
overruled.  Roddenberry  v.  Patterson,  136  Ga. 
187,  71  S.  a  138  (1). 

2.  Afpeai,  and  Ebbob  <8=>518(4)  —  Recobd  — 
Scope  and  Contents — Amendicent. 

While  the  general  rule  is  that  "where  the 
court  declines  to  allow  an  amendment  which  is 
offered,  it  does  not  become  a  part  of  the  record 
in  the  case,  and  this  court  cannot  consider  what 
purports  to  be  a  copy  of  it,  appearing  in  the 
transcript  of  the  record"  (Wallace  v.  State,  17 
<5a.  App.  434,  87  S.  B.  681  [1]) ;  yet  both  this 
court  and  the  Supreme  Court  have  held  that  an 
amendment  can  be  allowed  by  an  order  and  be- 
come a  part  of  the  record,  though  thereafter 
stricken  by  another  order.  There  is  no  reason 
why  the  same  end  cannot  be  reached  by  one 
order  covering  both  propositions.  When  such 
an  order  is  passed  it  can  be  authenticated  by 
the  certificate  of  the  clerk.  Therefore,  where 
an  amendment  is  overruled  and  rejected,  and  the 
court  enters  and  signs  thereon  an  order  as  fol- 
lows: "The  foregoing  amendment  not  allowed ; 
let  the  same  be  filed  and  become  a  part  of  the 
record  in  said  case"— and  it  is  at  once  filed,  it 
thereupon  becomes  a  part  of  the  record,  and  may 
be  specified  in  the  bill  of  exceptions  as  a  part 
thereof.  See  Schaeffer  v.  Central  of  Ga.  Ry. 
Company,  6  Ga.  App.  283,  64  S.  E.  1107. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.^J  2347.] 

3.  Bail  ®=»77(1)  —  Proceeding  to  Fobfbit 
Bond — Suitioienct  of  Answer. 

An  allegation  in  an  answer  to  a  rule  nisi 
to  forfeit  a  bond  given  for  the  appearance  of  a 
person  charged  with  the  violation  of  a  criminal 
statute,  that  the  defendant  appeared  at  a  cer- 
tain term  prior  to  the  term  at  which  the  mle 
was  issued,  to  answer  the  accusation  in  said 
case,  and  at  that  term  was  informed  that  be 
was  discharged,  together  with  all  the  witnesses, 
is  not  a  sufEcient  ground  to  prevent  the  rule 
being  made  absolute  against  him,  it  not  appear^ 
ing  that  the  person  who  gave  the  information 
had  any  authority  to  make  such  announcement 
Massey  v.  Allen,  48  Ga.  21. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent 
Dig.  S§  335-340,  379.] 

4.  Bail  <8=>77(1)  —  Evidence  «=»82  — Tbial 
4=»15 — Pboceedino  to  Porfeit — ^ixa. — Ob- 
deb  OF  Tbial — Pbesttmptions. 

It  not  being  alleged  that  the  case  was  call- 
ed out  of  its  order  on  the  docket,  there  is  no 
merit  in  a  plea,  filed  in  response  to  a  rule  oisi 
forfeiting  a  bond  in  a  criminal  case,  "that  at  the 
call  of  said  case,  prior  to  the  issuing  of  the  role 
nisi  in  said  case,  the  solicitor  of  the  said  court 
did  not  announce  ready  for  the  state,  nor  were 
the  state's  witnesses  there  at  that  time."  The 
rule  is  that  "all  causes  shall  be  called  and  tried 
in  the  order  in  which  they  are  docketed"  (Civil 
Code  of  1910,  !  6284) :  and,  unless  it  appears 
to  the  contrary,  it  will  be  presumed  that  thp 
judge  complied  with  this  rule.  A  solicitor  gen- 
eral is  not  required  to  announce  ready  when  a 
case  is  called  in  its  regular  order.  Collins  v. 
Smith,  7  Ga.  App.  654,  67  S.  E.  847.  The  fore- 
going ruling  is  not  in  conflict  with  the  statement 
m  Collins  v.  Smith  7  Ga.  App.  654,  07  S.  E. 
847,  as  follows:  "If,  as  a  matter  of  fact,  the 
accusation  against  the  principal  on  the  bond 
was  called  out  of  its  order,  and  if  the  state 
failed  to  announce  ready,  this  was  a  matter  ol 
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aflSrmative  defenge,  and  shonlcl  have  been  set 
up  in  the  answer,"  for  the  reason  that  the  plea 
in  the  instant  case  does  not  urge  that  the  case 
was  called  out  of  its  order. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  85  335-340,  379;  Evidence,,  Cent.  Dig.  S 
lOT :  Trial,  Cent  Dig.  §S  34,  35.] 

5.  Bail  «=>77(1)  —  Appkabak ck  Bond— Pbo- 

CKBDiNO  TO  Forfeit— Defense. 
Where  an  accusation  which  seeks  to  charge 
a  person  with  the  violation  of  a  criminal  stat- 
ute is  void  upon  its  face,  advantage  may  be 
taken  of  the  defect,  b;  a  plea  to  the  rule  nisi  to 
forfeit  the  bond  given  for  the  appearance  of  the 
person  accused,  filed  by  one  who  signed  the 
bond  as  security.  Cleveland  ▼.  Brown,  Govern- 
or, 141  Ga.  829,  82  S.  B.  243  (2);  Williams 
V.  Candler,  Governor,  119  Ga.  179,  45  S.  B. 
989.  But  when  an  accusation  and  the  affidavit 
upon  which  it  is  based  are  perfect  in  form  and 
substance,  yet  subject  to  attack  by  plea  in  abate- 
ment, this  defense  can  be  set  up  only  by  the 
defendant  in  person  and  in  a  direct  attack  on 
the  accusation,  and  such  an  answer  to  a  mle 
nisi  to  forfeit  will  not  avail  the  security  who 
fails  to  produce  the  defendant.  In  the  instant 
case  the  accusation  appears  upon  its  face  to 
be  good,  and  the  court  did  not  err  in  striking 
the  paragraph  of  the  answer  relating  thereto. 
Sharp  V.  Smith.  Governor,  59  Ga.  7()7{1). 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  {S  335-340.  379.] 

Error  from  City  Court  of  Carrollton ;  Jaa. 
Beall,  Judge. 

Proceeding  by  N.  K  Harris,  Governor, 
against  J.  S.  Duffey  to  forfeit  a  ball  bond. 
Judgment  for  plalnttfT,  and  defendant  brings 
error.    Affirmed. 

Shirley  O.  Boykln  and  B.  T.  Boykin,  both 
of  Carrollton,  for  plaintiff  In  error.  C.  B. 
Roop,  Sol.,  of  CarroUton,  for  defendant  In  er- 
ror. 

BLOODWORTH,  J.    Judgmpnt  affirmed. 

BBOYLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(19  Oa.  App.  648) 

DUFFEY  T.  HARRIS,  Governor.     (No.  7740.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
AprU  3, 1917.) 

(Syllabut   iv   the  Court.i  . 

FOBFEITUBE  OV  BaH.  BOND. 

This  case  is  practically  a  counterpart  of  the 
case  of  J.  S.  Duffey  v.  N.  E.  Harris,  Governor 
(No.  7739)  91  S.  E.  1006,  this  day  decided  by  this 
court;  and  the  ruling  in  that  case  controls  this. 
Error  from  City  (3ourt  of  CarroUton ;  Jas. 
Beall,  Judge. 

Proceeding    by    N.    E.    Harris,    Governor, 
against  J.  S.  Duffey.    Judgment  for  plain- 
'     tiff,  and  defendant  brings  error.    Affirmed. 

Sblrley  O.  Boykln  and  B.  F.  Boykln,  botji 
of  CarroUton,  for  plaintiff  in  error.  C.  E. 
Roop,  SoL,  of  Carrollton,  for  defendant  in 
error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BBOYLES.  P.  J.,  and  JENKINS,  J.,  con- 
cur. 


a>  Qa.  App.  BCD 

CHRISTO  y.  MACON  GAS  CO.    (No.  7949.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.    Rehearing  Denied 

AprU  6,  1917.) 

(Syllabut  by  the  Court.) 

Gas  ®=320(2)— Injubt  fbom  Explosion— Nkq- 
LiQENCK — Sufficiency  of  Evidence. 
On  the  material  questions  involved  in  this 
case  the  evidence  was  not  in  dispute,  and  the  evi- 
dence introduced,  with  all  reasonable  deductions 
or  inferences  therefrom,  demanded  a  verdict  for 
the  defendant ;  accordmgly,  the  court  did  not 
err  in  so  directing. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent- 
Dig.  §i  16,  17.] 

Error  from  City  C!onrt  of  Macon ;  Du  Pont 
Guerry,  Judge. 

Action  by  I*  P.  Christo  against  the  Ma- 
con Gas  Company.  Judgment  for  defendant 
upon  a  directed  verdict,  emd  plaintiff  brings 
error.    Affirmed. 

Hardeman,  Jones,  Park  &  Jobnston,  of 
Macon,  for  plaintiff  In  error.  Hatdier  & 
Smltb,  of  Macon,  for  defendant  In  error. 

GEORGE,  J.  The  facts  alleged  In  tbe 
petition  In  tbe  case  appear  In  the  opinion  of 
this  court  reversing  the  Judgment  sustaining 
a  demurrer  thereto.  Christo  v.  Macon  Gas 
Co.,  18  Ga.  App.  464,  8d  S.  E.  532.  At  the 
conclusion  of  ibe  evidence  tbe  defendant 
moved  the  court  to  direct  a  verdict  In  its 
favor.  The  motion  was  granted,  and  the 
plaintiff  excepted.  On  a  careful  consideration 
of  this  record  we  are  convinced  that  the  ver- 
dict was  properly  directed.  The  evidence  did 
not  prove  the  case  as  alleged,  but  on  the 
contrary  conclusively  showed  that  the  em- 
ploy^ of  the  defendant  did  not  turn  the  gas 
Into  the  building — that  It  ,was  turned  on  by 
the  tenant  on  the  second  floor,  without  au- 
thority or  knowledge  of  the  defendant.  The 
employes  of  the  defendant,  after  connecting 
the  gas  with  the  premises  of  the  tenant  on 
the  second  floor,  tested  it  for  a  few  seconds 
only,  and,  detecting  that  there  was  a  leak  In 
the  gas  line  at  some  point  In  the  building 
above  the  second  floor,  at  once  turned  the 
gas  off  by  means  of  a  cock  placed  within 
the  building  and  between  the  meter  and  the 
defendant's  gas  Une  outside  the  building. 
According  to  the  witness  Miller,  sworn  for 
the  plaintiff  in  error,  this  was  a  "perfectly 
safe  method  of  turning  off  gas;  that  Is  the 
system  that  has  been  In  use  for  the  past  25 
years;  the  kind  that  Is  commonly  used." 
There  were  some  circumstances  in  the  plain- 
tiff's evidence  which/ unexplained,  would  Indi- 
cate that  the  defendant  could  have  cut  off 
the  supply  of  gas  from  Its  pipe  at  the  service 
cock  in  front  of  the  building.  The  evidence 
of  the  defendant  clearly  shows  that  there  was 
in  fact  no  service  cock  on  its  gas  line  outside 
of  and  in  front  of  the  building.  The  testi- 
mony for  the  defendant  on  this  point  is  posi- 
tive, and  the  witness  for  the  plaintiff  admlt- 
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ted  that  he  made  no  examination  for  the  pur- 
pose of  ascertaTnlng,  and  did  not  in  fact 
know,  whether  a  service  cock  had  been  placed 
by  the  defendant  on  the  outside  of  the  build- 
ing. The  gas  was  completely  cut  off  by 
means  of  the  meter  cock  placed  within  the 
building,  and  while  this  cock  could  be  turned 
with  a  nail,  spike,  or  wrench,  some  strength 
was  required  to  open  It  It  is  uncontradicted 
that  the  gas  was  cut  off  by  the  employ^  of 
the  defendant,  and  the  tenant  on  the  second 
floor  knew  that  the  gas  had  been  cut  off  be- 
cause the  agents  of  the  defendant  had  dis- 
covered a  leak  in  the  building  and  above  the 
second  floor.  This  tenant,  without  knowl- 
edge, sanction,  or  authority  of  the  defendant, 
but  for  his  awn  convenience,  with  knowledge 
of  all  the  facts,  turned  the  gas  into  the  build- 
ing. He  denied  that  the  defendant's  servants 
warned  Um  not  to  use  the  gas  until  the  leak 
in  the  gas  line  abbve  the  second  floor  was 
located  and  remedied,  but  admitted  that  he 
knew  of  such  leak.  On  one  possible  theory 
only  is  there  color  for  the  contention  that  the 
defendant  was  negligent  It  Is  Insisted  by 
the  plaintiff  that  the  defendant  was  negligent 
in  falling  to  cut  off  the  supply  of  gas  at  a 
point  outside  the  building,  or  by  means  of  a 
cap  at  some  point  in  the  building,  and,  If  no 
means  had  been  provided  for  this  purpose, 
that  the  failure  to  provide  such  means  was 
Itself  an  act  of  negligence. 

The  plaintiff  relies  on  the  decision  In  Chla- 
holm  V.  Atlanta  GasUght  Co.,  57  Ga.  28. 
That  case  is  distinguishable  from  this  case 
on  Its  facts.  There  the  plaintiff,  the  owner 
of  a  house  in  the  dty  of  Atlanta,  had  noti- 
fied the  gas  company  that  the  house  was  va- 
cant and  that  the  gas  was  no  longer  need- 
ed, and  had  ordered  the  defendant  to  cut 
off  the  gas,  which  was  done  on  a  date  nam- 
ed by  means  of  a  meter  cock  In  the  plaintltTs 
cellar.  Several  days  thereafter  the  plaintiff 
rented  the  house  to  some  colored  people  for 
the  purpose  of  having  a  supper  there,  and 
they  did  not  use  the  gas,  but  used  candles. 
An  explosion  followed,  and  It  was  thereaffr 
er  discovered  that  the  meter  cock  had  been 
tampered  with  by  somebody.  The  plaintiff 
In  that  case  had  no  reason  to  suppose  that 
any  of  the  defendant's  gas  was  on  his  prem- 
ises after  the  defendant  was  notified  to  cut 
It  off.  If  It  bad  been  cut  off  at  the  service 
cock  under  the  curbstone,  the  gas  company 
having  in  fact  such  service  cock  on  Its  line, 
the  explosion  In  the  house  could  not  have 
occurred.  One  essential  difference  between 
the  facts  In  that  case  and  the  facts  in  the 


case  at  bar  Is  this:  In  that  case  tbe  gas 
company  was  ordered,  and  did  undertake, 
to  permanently  cut  its  gas  out  of  the  plain- 
tiff's bouse.  In  the  instant  case,  in  the  late 
afternoon  or  evening  of  the  day  preceding  tbe 
day  of  the  explosion,  tbe  defendant  in- 
stalled certain  fixtures  for  the  tenant  John- 
son, who  occupied  a  room  on  the  second  floor 
of  the  building.  The  meter  Indicating  a 
leak  In  the  gas  pipes,  above  the  second  floor, 
the  defendant's  servants,  not  having  accesa 
to  the  ro<»ns  In  the  building  above  tbe  sec- 
ond floor,  temporarily  cut  off  the  supply  of 
gas  by  the  use  of  an  available  and  perfectly 
safe  means.  The  gas  was  cut  off  for  tbe 
purpose  of  enabling  the  defendant  to  locate 
and  remedy  the  leak  In  tbe  pipe.  The  defect 
had  not  been  remedied,  and  the  tenant  John- 
son, who  turned  on  the  gas,  had  not  been 
authorized  by  the  defendant  to  use  the  gas. 
In  the  Chisholm  Case,  the  defendant  was  un- 
der a  duty  to  cut  off  the  gas  from  the  plain- 
tiff's building;  In  tbe  case,  at  bar,  tbe  de- 
fendant was  under  the  duty  to  turn  tbe  gas 
into  the  building  occupied  by  tbe  plaintiff. 
There  were  no  facts  In  the  evidence  to  war- 
rant a  finding  by  the  jury  that  Johnson,  tbe 
tenant  on  the  second  floor,  was  at  liberty  to 
use  the  gas  at  the  time  he  turned  same  on, 
nor  would  the  fticts  In  this  case  warrant  the 
inference  that  the  defendant  was  negligent 
In  falling  to  make  the  necessary  r^aira  to 
the  gas  line  prior  to  the  explosion.  The  de- 
fendant company  had  the  right  to  use  the 
meter  cock,  which,  so  far  as  the  facta  In  this 
case  show,  effectively  and  absolutely  stop- 
ped the  flow  of  gas  into  the  building,  and 
which  afforded,  an  available  means  of  cut- 
ting the  gas  out  of  tbe  building,  and  which 
was  being  used  temporarily  until  tbe  leak 
In  tbe  gas  pipe  could  be  remedied.  It  was  not, 
under  the  evidence,  responsible  for  tbe  un- 
authorized act  of  tbe  tenant,  Johnson,  In 
turning  the  meter  cock.  Under  tbe  uncon- 
tradicted evidence  In  tbls  case  upon  the  ma- 
terial and  controlling  questions,  no  finding 
of  negligence  on  the  part  of  the  defendant 
could  be  upheld.  Even  if  the  plaintiff,  un- 
der tbe  facts  of  tbls  case,  was  not  guilty  of 
sudi  contributory  negligence  as  would  bar 
a  recovery  by  him,  the  tacts  proved  by  bim. 
with  all  reasonable  deductions  therefrom, 
are  Insufficient  to  support  a  verdict  against 
tbe  defendant  The  court  did  not  err  In  dl* 
rectlng  a  verdict  for  tbe  defendant. 
Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J„  ooncoi; 
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RAT  et  tJ.  T.  EASON  «t  aL    (Na  801.) 

(Supreme  Court  of  North  Carolina.    April  11. 
1917.) 

Triai.  <S=3356(1)— Fimdinos  of  Jubt— Faii- 
UBE  TO  Anbwbb  I6Sx;k— Poweb  o^  Codbt. 
Where  the  jury  in  an  action  to  recover  land 
found  that  a  deed  was  executed  as  security  for 
a  debt,  bat  the  amount  thereof  wag  not  found  or 
admitted,  the  court  had  no  authority  to  tind  the 
amount  of  such  indebtedness. 

[Ed.  Kote.— For  other  cases,  see  Triai,  Cent. 
Dig.  S  84».] 

Appeal  from  Superior  Court,  Cumberland 
County;    Winston,  Judge. 

Action  by  llrs.  L.  P.  Ray  and  others 
against  John  E.  Eason  and  others.  Judg- 
ment, declaring  defendant  Eason  to  be  owner 
of  land  subject  to  a  debt,  and  defendants  ex- 
cept and  appeal.    Reversed,  with  directions. 

This  is  an  action  by  the  heirs  of  N.  W.  Ray 
to  recover  land.  The  defendants  filed  an  an- 
swer,'in  which  they  allege  that  the  deed  to 
N.  W.  Ray  under  which  the  plaintiffs  claim 
was  executed  as  a  security  for  a  debt  of  $20, 
and  they  tender  tiiat  sum,  with  interest  from 
the  date  of  the  deed.  The  jury  returned  the 
following  verdict : 

"(1)  Did  N.  W.  Ray  acquire  title  to  the  saia 
lands  described  in  the  complaint  as  security  for 
an  indebtedness  of  Eason  to  him?  Answer: 
Yea. 

"(2)  Are  the  plaintiffs  the  owners  in  fee  simple 
of  the  land  described  in  the  complaint,  and  en- 
titled to  the  iinmediate  possession  thereof?  An- 
swer:  No. 

"(3)  Is  the  defendant  in  the  unlawful  posaea- 
aion  of  the  said  land?    Answer:    No. 

"(4)  What  damages,  if  any,  are  plaintiffs  en- 
titled to  recover  of  the  defendants?    Answer: 


"(6)_  Were  Eason  and  Beady  Ann  Boiling 
married  at  the  date  of  the  deed  from  Beady  Ann 
Boiling  to  N.  W.  Ray?    Answer:    No. 

"(6)  Had  Guthrie  conveyed  to  Jackson  Wil- 
liams a  deacrib^  90  acres  of  land  before  his 
execution  of  the  conveyance  to  Ray?  Answer: 
No. 

"(7)  Had  Guthrie  conveyed  to  Beady  A.  Boi- 
ling a  deacribed  197  acres  of  the  lands  before 
hia  execution  ojC  the  conveyance  to  Ray?  An- 
swer:  Yes." 

"(S)  Had  Guthrie  conveyed  to  Hector  Wil- 
liams a  described  71  acres  of  the  lands  before 
bia  execution  of  the  conveyance  to  Ray?  An- 
awer:   Yea." 

The  defendants  tendered  a  judgment,  de- 
darlng  that  the  plalntiffg  are  not  the  owners 
of  the  land  In  controversy,  and  that  the  de- 
fendants are  not  in  the  unlawful  possession 
thereof,  which  his  honor  refused  to  sign,  and 
the  defendants  excepted.  His  honor  render- 
ed judgment,  declaring  the  defendant  Eason 
to  be  the  owner  of  the  land,  and  subjecting  it 
to  a  Charge  of  $125  in  favor  of  the  executrix 
of  N.  W.  Ray,  which  amount  he  finds  to  be 
dne  on  the  purchase  money,  anVI  the  defend- 
ants excepted  and  ai)pealed. 

Davis  &  Sandrock,  of  Fayettevllle,  tot  ap- 
I)ellants.  Sinclair,  Dye  &  Ray,  of  Fayette- 
vllle, for  appellees. 


ALLEN,  J.  The  jury  has  found  that  the 
deed  executed  to  N.  W.  Ray  was  a  security 
for  a  debt,  but  there  is  neither  a  finding  by 
the  jury  nor  an  admission  by  the  defendants 
that  the  amount  of  the  debt  is  $125.  Nor  do 
we  find  In  the  record  any  evidence  that  this 
was  the  amount  'due,  and  the  defendants 
have  not  consented  that  his  honor  might  find 
the  fact,  or  waived  their  right  to  a  trial  by 
jury. 

It  follows,  therefore,  that  there  was  no  au- 
thority In  the  judge  presiding  to  find  the 
amount  of  the  indebtedness  due  to  the  estate 
of  Ray,  and  for  this  reason  the  judgment 
mnst  be  reversed,  with  directions  to  make  the 
executrix  of  N.  W.  Ray  a  party  plaintiff,  and 
to  submit  an  additional  issue  to  determine 
the  amount  of  the  indebtedness  to  be  secur- 
ed by  the  deed  to  Ray. 

Error. 


ura  N.,  c.  MO) 

MEADOWS  V.  POSTAL  TELEGRAPH  ft 
CABLE  CO.    (No.  182.) 

(Supreme  Court  ot  North  Carolina.     April  4, 
-  1917.) 

1.  COMUBRCE  <8=>8(7)— State  Decisionb— Im- 

TBB8IATX  COMKXBCE  ACT. 

Decisions  of  the  courts  of  the  state  in  con- 
flict with  Act  Cong.  June  18,  1910,  c.  3OT,  I 
1(8),  86  Stot  544  (tJ.  S.  Comp.  St.  1913,  i  8563), 
subjecting  interstate  telegraph  and  telephone 
companies  to  the  rules  and  regulations  of  In- 
terstate Commerce  Act,  Feb.  4,  1887,  c  104, 
24  Stat  379,  are  displaced  by  the  statute. 

2.  Telegraphs  and  TEu:pnoNEs  «=>54(6)— 

SriPUtATION    AS    TO   LlABIUTT— INTEBSTATB 
CoUtXBCE   ACT. 

Stipulation  that  a  telegraph  company  trans- 
mitting an  interstate  message  shall  not  be  lia- 
ble for  mistakes  in  transmission  or  delivery  be- 
yond the  sum  received  for  sending  it  unless  the 
sender  orders  it  repeated  at  a  cost  of  half  as 
much  again  as  the  regylar  rate  is  reasonable  and 
valid,  under  Act  Cong.  June  18,  1910,  sub- 
jecting interstate  telegraph  and  telephone  com- 
panies to  the  rules  and  regulations  of  the  In- 
terstate Commerce  Act  in  the  particulars  aet 
forth,  and  recovery  cannot  exceed  the  amount 
agreed  upon  in  the  stipulation. 

[Eid.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  SS  44,  46.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; LycHi,  Judge. 

Action  by  J.  A.  Meadows  against  the  Pos- 
tal Telegraph  &  Cable  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Plaintiff  brought  this  action  to  recover 
damages  for  failure  to  transmit  correctly 
and  deliver  the  following  telegram: 

"J.  A.  Meadows,  Newbem,  N.  C.  Bot  ten 
May  Com  49  one  eighth. 

"Gardner  V.  Va  Ness." 

The  message  was  sent  under  the  following 
contract,  which  was  printed  on  one  of  the 
company's  blanks: 

"The  Postal  Telegraph  Cable  Company  (In- 
corporated) transmits  and  delivers  this  message 
subject  to  the  terms  and  conditions  printed  on 
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the  back  of  this  blank.  Send  the  following  mea- 
sage,  without  repeating,  subject  to  the  terms  and 
conditions  printed  on  the  back  thereof,  which 
are  hereby  agreed  to. 

"The  PostiS  Telegraph  Cable  Company  (In- 
corporated) transmits  and  delivers  the  wiuiin 
message  subject  to  the  following  terms  and  con- 
ditions: To  guard  against  mistakes  or  delays, 
the  sender  of  a  message  should  order  it  repeat- 
ed ;  that  is,  telegraphed  back  to  the  originating 
office  for  comparison.  For  this,  one-half  the 
regular  rate  is  charged  in  addition.  It  is  agreed 
between  the  sender  of  the  message  on  the  face 
hereof  and  the  Postal  Telegraph-Cable  Com- 
pany, that  said  company  shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  deliv- 
ery, or  for  nondelivery,  of  any  unrepealed  mes- 
sage, beyond  the  amount  received  for  sending  the 
same,  nor  for  mistakes  or  for  delays  arising 
from  unavoidable  interruption  in  the  working 
of  its  lines,  or  for  errors  in  cipher  or  obscure 
messages.  And  this  company  is  hereby  made 
the  agent  of  the  sender,  without  liability,  to  for- 
ward any  message  over  the  lines  of  any  other 
company  when  necessary  to  reach  its  destina- 
tion. Correctness  in  the  transmission  of  mes- 
sages to  any  point  on  the  lines  of  the  company 
can  be  insured  by  contract  in  writing,  stating 
agreed  amount  of  risk,  and  payment  of  premium 
thereon,  at  the  following  rates,  in  addition  to  the 
usual  charge  for  repeated  messages,  viz.:  One 
per  cent,  for  any  distance'not  exceeding  1000 
miles  and  two  per  cent,  for  any  greater  distance. 
No  responsibility  regarding  messages  attaahes 
to  this  company  until  the  same  are  presented 
and  accepted  at  one  of  its  transmitting  offices; 
and  if  a  message  is  sent  to  such  office  by  one 
of  this  company's  messengers,  he  acts  for  that 
purpose  as  the  agent  of  the  sender.  Messages 
will  be  delivered  firee  within  the  established  free 
delivery  limits  of  the  terminal  office.  For  de- 
livery at  a  greater  distance  a  special  charge 
will  be  made  to  cover  the  cost  of  such  delivery. 
This  company  shall  not  be  liable  for  damages 
or  statutory  penalties  in  an^  case  where  the 
claim  is  not  presented  in  writing  within  sixty 
days  after  the  message  is\  filed  with  the  com- 
pany for  transmission.  Tils  is  an  unrcpeated 
message  and  is  transmitted  and  delivered  by 
request  of  the  sender  under  the  conditions  named 
above.  Errors  can  be  guarded  against  only  by 
repeating  a  message  beck  to  the  sending  station 
for  comparison.  The  above  terms  and  condi- 
tions shall  be  binding  upon  the  receiver  as  well 
as  the  sender  of  this  message.  No  employ^  of 
this  company  is  authorized  to  vary  the  foregoing. 
The  same  bcinp  delivered  to  the  defendant  at 
its  office  in  Chicago  to  be  delivered  to  plaintiff 
at  New  Bern,  N.  C." 

As  delivered  to  plaintiffs  In  Newbem,  the 
message  read  as  follows: 

"J.  A.  Meadows,  Newbem,  N,  C.  Bot  ten 
May  com  48  one  eighth. 

"Gardiner  B.  Vanness." 

There  was  erldence  of  the  plaintiff  tending 
to  show  the  above-stated  facts,  and  also  that 
plaintiffs  bought  the  com  to  fill  an  existing 
contract  for  the  sale  of  meal,  and  that,  while 
they  made  a  profit  on  the  meal  transaction, 
they  lost  on  the  com  by  reason  of  defendant's 
error  In  negligently  transmitting  the  message. 
Defendant  introduced  no  evidence.  A  prelim- 
inary motion  was  made  In  the  superior  court 
to  dismiss  on  two  grounds,  but  as  the  opinion 
of  the  conrt  Is  with  the  defendant  for  another 
reason,  this  question  is  not  considered. 

The  case  originated  in  a  justice's  court, 
and  was  carried  by  apiieal  to  the  superior 
court,  where  the  jury,  under  the  evidence  and 
the  instructions  of  the  court,  returned  the 
following  verdict  for  the  plaintiff: 


,  "1.  Did  the  defendant  negligently  faQ  to  de- 
liver the  message  sent  to  plaintiff'  by  Gardiner 
B.  Van  Ness  as  alleged  in  complaint?  Answer: 
Yes. 

"2.  What  damage,  if  any,  is  plaintiff  entitled 
to  recover?    Answer:   One  hundred  dollars." 

Judgment  for  the  plaintiff  and  appeal  by 
defendant 

D.  B.  Henderson,  of  Newbem,  for  appel- 
lant Galon  &  Gulon,  of  Newbem,  for  appel- 
lee. 

WALKER,  J.  (after  stating  the  facts  as 
above).    Plaintiff  introduced  all  the  evidence 
showing  the   message  and   the  contract  as 
above  stated.    This  and  other  state  courts 
have  held  that  the  stipulation  as  to  repeat- 
ing messages  for  a  higher  charge  is  one  re- 
stricting the  liability  of  the  defendant  for 
negligence  and  Is  void,  as  being  against  pub- 
lic policy.    Brown  t.  Telegraph  Co.,  Ill  N.  C. 
187,  16  S.  E.  179,  17  L.  E.  A.  048,  32  Am.  St 
Rep.  793;    Hendricks  v.  Telegraph  Co»  126 
N.  0.  304,  35  S.  B.  643.  78  Am.  St  Rep.  658. 
Other  courts,  including  the  highest  federal 
court,  hold  that  such  stipulations  are  valid 
37  Cyc.  1684  et  seq.,  where  the  principal  cases 
are  collected  in  the  notes.    Primrose  v.  Tel* 
graph  Co.,  154  U.  S.  1,  14  Sup.  Ct  1098,  38 
li.  Ed.  883.    We  have  held  that  sender  and 
sendee  are  both  bound  by  the  valid  stipula- 
tions of  the  contract  as,  for  Instance,  the 
one  prescribing  the  time  for  bringing  salt  for 
damages,  limiting  it  to  60  days  after  receipt 
of  the  telegram  or  knowledge  of  Its  nonde- 
livery.   But  since  this  court  and  others  have 
adjudged  the  stipulation,  as  to  repeating  mes- 
sages, to  be  invalid,  a  radical  change  has 
been  wrought  In  the  control  and  management 
of  carriers,  telegi'aphs,  and  telephone  com- 
pcmles  doing  an  Interstate  business  and  trav- 
ersing more  than  one  of  the  states.     Con- 
gress passed   the  Employers'.   Liability  Act 
(Act  AprU  22,  1908,  c.  149,  35  Stat  65  [tl.  S. 
Comp.  St  1913,  §{  8657-8665]),  which  Is  ap- 
plicable to  interstate  railroads,  and  thereby 
materially  changed  the  principles,  upon  which 
the  liability  of  the  employer  to  his  employ^, 
who  is  Injured  while  at  the  time  engaged  in 
performing  a  duty  in  Interstate  commerce, 
is  determined  (Fleming  v.  Railroad  Co.,  160 
N.  0.  196,  76  S.  E.  212;    Lloyd  v.  Railroad 
Co.,  166  N.  O.  24,  81  S.  E.  1003;    Tll^unan 
v.  RaUway  Co.,  167  N.  C.  163,  83  S.  E.  315, 
1090  [on  writ  of  error,  S.  A.  L.  Railway  Co. 
V.  Tilghman,  237  U.  S.  499,  35  Sup.  Ct  653, 
59  L.  Ed.  1069];    RaUway  Co.  v.  Renn,  211 
U.  S.  290,  36  Sup.  Ot  567,  60  L.  Ed-  1006) : 
and  although  an  actlcm  Is  broufi^t  by  the 
employ^  in  the  state  court  the  rule  as  to  lia- 
bility created  by  the  act  of  Congress  is  the 
applicable  one,  In  the  trial  of  the  case^  ex- 
cept as  to  certain  methods  of  practice  and 
procedure  (Fleming's  Case,  supra)  in  the  local 
conrt    By  an  amendment  to  the  "Act  to  regu- 
late commerce"  passed  by  Congress  on  June 
18,  1910,  interstate  telegraph  and  tel^bone 
companies  were  made  subjecH:  to  the  rules  and 
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regulations  of  that  act.  In  the  particnlars  set 
forth  by  the  amendment,  and,  as  the  courts, 
who  have  since  considered  the  question,  have 
held.  Congress  has  occupied  the  entire  field 
of  interstate  commerce,  or  traflBc,  with  re- 
spect to  such  companies,  and  especially  with 
reference  to  the  transmission  of  messages 
from  one  state  to  another.  The  amendment 
of  1810  reads  as  follows: 

"All  charges  made  for  any  service  rendered 
or  to  be  rendered  in  the  transportation  of  pas- 
sengers or  property  and  for  the  transmission  of 
messages  by  telegraph,  telephone,  or  cable,  as 
aforesaid,  or  in  connection  therewith,  shall  be 
just  and  reasonable;  and  every  unjust  and  un- 
reasonable charge  for  siich  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  unlaw- 
fnl:  Provided,  that  messages  by  telefiraph,  tele- 
phone, or  cable,  subject  to  the  provisions  of  this 
act,  may  be  classified  into  day,  night,  repeated, 
unrepeated,  letter,  commercial,  press,  govern- 
ment, and  such  other  classes  as  are  just  and 
reasonable,  and  different  rates  may  be  charged 
for  the  different  classes  of  messages." 

Before  the  passage  of  the  amendment  of 
1910,  there  had  been  no  legislation  by  Con- 
gress affecting  or  conflicting  with  state  stat- 
utes and  other  laws  respecting  the  liability 
of  telegraph  companies  for  negligence  in 
transmitting  and  delivering  Interstate  mes- 
sages, and  therefore  the  local  rule  of  law  pre- 
vailed and  was  controlling  in  fixing  such  lia- 
bility. Telegraph  Co.  v.  James,  162  U.  S.  650, 
16  Sup.  Ct  934,  40  L.  Ed.  1105 ;  Commercial 
Milling  Company  Case,  218  U.  S.  406,  81  Sup. 
Cft  69.  54  L.  Ed.  1088,  81  L.  R,  A.  (N.  S.) 
220,  21  Ann.  Oas.  815;  Crovo  Case,  220 
U.  S.  364,  31  Sup.  Ct.,  699,  55  L.  Ed.  498.  A 
neighboring  state  court,  in  reviewing  the 
above  cases  and  others,  adopts  the  language 
of  the  court,  by  which  they  were  decided  and 
having  final  authority  to  declare  the  law  up- 
on the  subject,  and  held,  la  substance,  that 
where  the  state  statute  did  not  unfavorably 
affect  or  embarrass  the  telegraph  company 
in  the  course  of  its  employment,  it  would  be 
held  valid  until  Congress  spoke  on  the  sub- 
ject These'  decisions  are  based  upon  the 
fact  that,  at  the  time  they  were  rendered, 
no  congressional  legislation  existed  on  the 
subject  Such  judicial  utterances  would 
mean  nothing,  unless  they  meant  that  when 
Congress  did  act,  and  undertake  to  regulate 
telegraph  companies  in  the  matter  of  the 
transmission  and  delivery  of  Interstate  mes- 
sages, the  statutes  of  the  state  on  the  subject 
would  be  superseded  by  the  action.  "It 
would  be  inconvenient,  as  well  as  unneces- 
sary, to  recite  the  detailed  provisions  of  the 
act  of  Congress  approved  June  1,  1910.  It  is 
sufficient  to  say  that  by  it  Congress  has  oc- 
cupied the  field  of  regulation  with  respect 
to  interstate  telegrams,  and  hence  the  state 
statute  imposing  a  penalty  for  failure  to 
make  prompt  delivery  can  no  longer  be  in- 
voked in  such  cases.  The  act  of  Congress 
has  ousted  the  state  of  Jurisdiction  over  the 
subject"  Telegraph  Co.  v.  White,  113  Va. 
421,  74  S.  B.  174*  W.  U.  Telegraph  Co.  v. 
BlUsoly.   U6  Va.  562,  82   S.   E.  91.     The 


Virginia  court  was  there  dealing  with  a 
statute  of  that  state  imposing  a  penalty  on 
the  telegraph  company  tor  negligence  In 
transmitting  or  delivering  a  message,  though 
Interstate  In  character,  and  held  that  since 
the  amendment  of  1910  was  enacted  by  Con- 
gress, its  former  decisions  in  regard  to  the 
validity  of  that  statute  had  no  longer  any 
force  or  effect,  as  they  conflicted  with  the 
provisions  of  the  new  law.  They  were  not, 
of  course,  reversed,  but- merely  displaced  by 
the  new  rule  adopted  by  Congress  for  the 
determination  of  cases  arising  under  its  re- 
cent amendment  to  the  Commerce  Act. 

[1]  And  80  we  must  say  with  reference 
to  our  .own  decisions,  which  equally  conflict 
with  the  act  of  Congress,  as  we  have  before 
said  of  those  which  had  been  rendered  in 
cases  before  the  Employers'  Liability  Act 
was  passed,  and  which  conflicted  with  it. 
The  Supreme  Court  of  Maine  has  recently 
had  this  question  under  consideration.  It 
had  held  In  the  Ayer  Case,  79  Me.  493,  10 
Atl.  495,  1  Am.  St  Rep.  353,  that  the  stipula- 
tion, as  to  repeating  messages,  was  against 
public  ^policy  and  void,  and  that  a  mere  mis- 
take in  the  transmission  of  the  words  of  a 
message  raised  a  presumption  of  negligence. 
Referring  to  the  amendment  of  1010,  to  the 
Interstate  Commerce  Act,  the  same  court  in 
a  later  case  (Haskell  Implement  &  Seed  Co. 
V.  Postal  Telegraph  Co.,  114  Me.  279,  96  Atl. 
219),  said: 

"Many  changes  have  occurred  In  business  and 
business  regulation  in  the  28  years  since  the  de- 
cision in  the  Ayer  Case  and  Uie  creation  of  the 
Interstate  Commerce  Commission.  The  deci- 
sion stands,  but  the  Commerce  Act  has  expand- 
ed, until  it  comprehends  and  includes  the  ques- 
tions  involved  in  the  case  at  bar,  and,  so  includ- 
ing, it  must  perforce,  being  the  supreme  law, 
suspend  the  operation  of  any  state  statute  or 
regulation,  or  the  force  and  effect  of  any  deci- 
sion in  opposition  thereto,  the  Ayer  Case  omcmg 
the  rest  so  far  as  they  conflict  with  the  act  of 
June  18,  1910.  This  rule  does  no  violence  to 
any  state,  oorporation,  or  individual,  and  is  in 
keeping  with  tie  sentiment  and  reasons  underly- 
ing sound  public  policy,  the  highest  good,  the 
best  interest  of  all  the  people,  not  that  of  one 
state  or  one  locality." 

The  court  held  that  by  the  amendment  of 
1910  telegraph  companies  engaged  in  inter- 
state business  were  subject  now  to  the  pro- 
visions of  the  federal  statute  regulating  com- 
merce between  the  states,  and  that  the  state 
courts  are  bound  to  recognize  the  change  in 
the  law  and  to  decide  in  accordance  there- 
with, and  further  that  it  is  especially  their 
duty  to  follow  the  construction  placed  on  the 
contracts  of  telegraph  companies  as  to  re- 
peating messages  and  so  fortO,  which  has 
been  sanctioned  by  the  highest  of  the  federal 
courts.  In  Williams  v.  W.  U.  Telegraph  Co. 
(D.  C.)  203  Fed.  140,  the  court  said: 

"It  is  apparent  that  the  Interstate  Commerce 
Act  expressly  recognizes  the  right  of  the  tele- 
graph company  to  charge  for  repeated  messages 
different  rates  from  those  charged  for  unrepeat- 
ed messages."  ,  ,,,,,,,/> 
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The  same  court  tn  Telegrapb  C!o.  v.  Dant, 
42  App.  D.  C.  398,  Bald  in  reference  to  tlie 
amendment  of  1910: 

"Messages  hj  telegraph,  telephone,  or  cable, 
subject  to  the  provisions  of  this  act,  ma;  be 
classified  into  day,  night,  repeated,  unrepeated, 
letter,  commercial,  press,  government,  and  such 
other  dasaea  as  are  just  and  reasonable,  and 
different  rates  may  be  charged  for  the  different 
classes  of  messages.  •  •  *  By  this  act  ex- 
press authority  is  given  for  the  different  classi- 
fication of  messues,  and  the  charge  of  different 
rates  for  the  different  -  dasses  is  also  expressly 
authorized.  Repeated  and  unrepeated  messages 
were  well  known  to  the  art,  and,  of  course,  it 
must  be  presumed  that  Congress  intended  the 
words  to  be  given  their  ordinary  meaning.  Prior 
to  the  enactment  of  this  statute,  as  we  have 
seen,  the  court  of  last  resort  had  ruled  that.  In 
the  absence  of  state  statutes  to  the ,  contrary, 
it  was  competent  for  a  telegraph  company  to 
make  such  classification  of  its  messages.  Prim- 
rose V.  Western  Union  Tel.  Co.,  154  U.  S.  1,  14 
Sup.  Ct  1008,  38  L.  Ed.  883.  Congress,  there- 
fore, in  express  terms,  has  sanctioned  the  prac- 
tice theretofore  existing." 

This  whole  subject,  with  special  reference 
to  the  act  of  1910,  amending  the  Interstate 
commerce  law  and  bringing  all  Interstate 
messages  under  the  Influence  and  control 
of  federal  legislation,  has  most  recently  been 
fully  considered  and  exhaustively  dlscnssed 
in  the  two  cases  of  W.  C.  Telegraph  Co.  v. 
Bllisoly,  supra,  and  Boyce  v.  W.  U.  Telfr- 
graph  Co.  (Va.)  89  S.  B.  106,  and  in  the  form- 
er the  court  held  that  the  sendee  who  had 
not  paid  for  the  message  could  recover  noth- 
ing for  a  mistake  in  it  caused  by  negligence, 
as  the  message  was  not  repeated,  the  re- 
quirement as  to  repeating  messages,  and  the 
classiflcatlon  of  messages  contained  in  the 
contract  being  reasonable,  since  Congress 
had  legislated  with  reference  thereto,  and  in 
the  latter  case,  it  was  held  that  the  sender, 
for  the  same  reason,  could  recover  only  the 
amount  paid  by  him  for  the  message.  The 
Supreme  Court  of  the  United  States  had  held 
before  the  passage  of  the  Amendment  of  1910 
that  a  contract  such  as  the  one  nnd^r  which 
this  message  was  sent  was  reasonable  and 
valid.  Primrose  v.  W.  U.  Telegraph  Co.,  154 
U.  S.  1,  14  Sup.  Ct  1098,  38  L.  Ed.  883.  As 
that  decision  has  stated  the  governing  rule 
in  cases  like  this  one,  and  must  be  followed 
by  us,  it  will  not  be  amiss  to  quote  fully  from 
it,  80  as  to  understand  from  the  court's  own 
language  the  reasons  which  had  led  the  court 
to  its  conclusion  that  the  contract  is  binding. 
The  court  said: 

"In  the  earliest  American  case,  decided  by  the 
Court  of  Appeals  of  Kentucky,  the  reasons  for 
upholding  the  validity  of  a  regulation  very  like 
that  now  in  question  were  thus  stated:  The 
public  are  admonished  by  the  notice,  that,  in 
order  to  guard  against  mistakes  in  the  trans- 
mission of  messages,  every  message  of  import- 
ance ought  to  be  repeated.  A  person  desiring 
to  send  a  message  is  thus  apprised  that  there 
may  be  a  mistake  in  its  transmission,  to  guard 
against  which  it  is  necessary  that  it  should  be 
repeated.  He  is  also  notified  that  if  a  mistake 
occur  the  company  will  not  be  responsible  for  it 
unless  the  message  be  repeated.  There  is  noth- 
ing unreasonable  in  this  condition.  It  gives  the 
party  sending  the  message  the  option  to  Bead 
it  in  such  a  manner  aa  to  hold  the  company  re- 


sponsible, or  to  send  it  for  a  less  price  at  Ua 
own  risk.  •  •  •  If  the  message  be  important, 
he  may  be  willing  to  pay  the  cost  of.repeating 
the  message.  This  regulation,  eonsideting  the 
accidents  to  which  the  business  is  liable,  is  ob- 
viously just  and  reasonable.  It  does  not  exempt 
the  company  from  responsibility,  but  only  fixes 
the  price  of  that  responsibility^  and  allows  the 
person  who  sends  the  message  either  to  transmit 
it  at  his  own  risk  at  the  usual  price,  or  by  pay- 
ing in  addition  thereto  half  the  usual  price  to 
have  it  repeated,  and  thus  render  the  company 
liable  for  any  mistake  that  may  occur.'  Camp 
V.  Western  Union  TeL  Co.,  1  Mete.  (Ky.)  1&4, 
188,  71  Am.  Dec.  461.  •  •  •  If  the  diange 
of  words  in. the  message  was  owing  to  mist^e 
or  inattentirai  of  aily  of  the  defendant's  servants, 
it  would  seem  that  it  must  have  consisted  either 
in  a  want  of  plainness  of  the  handwriting  of 
Tindall,  the  operator  who  took  it  down  at 
Brookville,  or  in  a  mistake  of  his  fellow  <^era- 
tor,  Stevens,  in  reading  that  writing,  or  in 
transmitting  it  to  Ellis;  or  else  in  a  mistake  of 
the  operator  at  EUis,  in  taking  down  the  mes- 
sage at  that  place.  If  the  message  had  been 
repeated,  the  mistake,  from  whatever  cause  it 
arose,  must  have  been  detected  by  means  of  the 
differing  versions  made  and  kept  at  the  offices 
at  Ellis  and  Brookville.  •  •  •  The  conclu- 
sion is  irresistible  that  if  there  was  negligence 
on  the  part  of  any  of  the  defendant's  servants, 
a  jury  would  not  have  been  warranted  in  find- 
ing that  it  was  more  than  ordinary  negligence, 
and  that,  upon  principle  and  authority,  the 
mistake  was  one  for  which  the  plaintiff,  not 
having  had  the  message  repeated  according  to 
the  terms  printed  upon  the  back  thereof,  and 
forming  part  of  his  contract  with  the  company, 
could  not  recover  more  than  the  sum  which  ha 
had  paid  for  sending  the  single  message.  Any 
other  conclusion  would  restrict  the  right  of  tele- 
graph companies  to  r^rulate  the  amount  of  their 
liability  within  narrower  limits  than  were  al- 
lowed to  common  carriers  in  Hart  v.  Pennsyl- 
vania Railroad,  112  U.  S.  331  [5  Sup.  Ct  151, 
28  L.  Ed.  717]." 

That  case  has  been  accepted  by  the  subse- 
quent decisions  of  the  courts  as  settling  once 
for  all  time  the  perplexing  question,  upon 
which  so  many  courts  had  theretofore  dlvld* 
ed  in  opinion,  whether  such  conditions  and 
stipulations,  as  are  contained  in  the  contract 
now  being  considered,  are  reasonable  and 
valid,  so  far,  as  least,  as  all  cases  coming 
within  the  purview  and  operation  of  federal 
legislation  are  concerned,  nie  Virginia 
court,  commenting  on  the  Primrose  Case, 
said  in  Boyce  T.  W.  U.  Telegraph  Co.,  supra : 

"The  conclusion  of  the  Supreme  Court  in  the 
foregoing  case  that  a  stipulation  such  aa  that 
in  the  case  at  bar,  proridiug  that  the  company 
shall  not  be  liable  for  mistaikes  in  transmission 
or  delivery  beyond  the  sum  received  for  sending 
it,  unless  the  sender  orders  it  to  be  repeated, 
is  reasonable  and  valid,  and  that  the  recovery 
cannot  exceed  the  amount  agreed  upon  in  that 
sti{>ulation  has  been  followed  in  numerous  cases 
which  need  not  be  cited.  •  •  •  So  that  tele- 
graph companies  have  here  the  direct  authority 
and  sanction  of  Congress  to  dassify  their  mes- 
sages into  repeated  and  unrepeated  messages, 
and  to  charge  different  rates  for  each;  in  other 
words,  to  enter  into  the  very  contract  which 
was  made  in  this  case.  •  •  •  We  are,  how- 
ever, of  opinion  that  the  wei^t  of  authority  and 
the  better  reason  sustain  the  conclusion  we  have 
reached  that  the  defendant  company  is  entitled 
to  the  protection  afforded  it  by  the  stipulation 
in  question,  and  is  only  liable  to  the  plaintiff 
for  the  cost  of  transmitting  the  unrepeated  mes- 
sage sent  by  him.  The  plaintiff  further  con- 
tends that  the  classifioition:  and  atinulation  of 
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the  company  for  interstate  mesaages  had  never 
been  eubmitted  to  the  Interstate  Commerce  C<»n- 
mission,  nor  in  any  wise  authorized.  It  is  suffi- 
cient to  say  that  the  act  of  Congrress  bringing 
telegraph  companies  under  the  regulation  of  the 
Interstate  Commerce  Commismon  does  not  re- 
qnire  them  to  file  their  contract  tormB  or  tariffs 
with  the  Commission." 

The  Boyce  Case  is  so  well  considered,  and 
covers  this  entire  field  of  Inquiry  so  com- 
pletely, that  we  content  ourselTed  with  re- 
ferring to  it  specially  for  the  reasons  con- 
trolling our  decision,  and  also  for  any  addi- 
tional precedents.  While  it  is  sufildent  for 
our  purpose  tliat  the  highest  court  In  the  fed- 
eral jurisdiction  has  decided  this  question 
upon  a  contract  identical  with  ours,  it  may 
yet  be  well  to  state  one  of  the  reasons  it  j^ves 
in  the  Primrose  Case  for  its  conclusion  and 
in  its  own  language: 

"ISven  a  common  carrier  of  goods  may,  by 
special  contract  with  the  owner,  restrict  the 
sum  for  which  he  may  be  liable,  even  in  case  of 
a  loss  by_  the  carrier's  negligence ;  and  this  upon 
the  distinct  ground,  as  stated  by  Mr.  Justice 
Blatchford,  spealcing  for  the  whole  court,  that 
'where  a  contract  of  the  Icind,  signed  by  the 
shipper,  is  fairly  made,  agreeing  on  the  valua- 
tion of  the  property  carried,  with  the  rate  of 
freight  based  on  tiie  condition  that  the  carrier 
assumes  liability  only  to  the  extent  of  the  agreed 
valuation,  even  in  case  of  loss  or  damage  by  the 
negligence  of  the  carrier,  the  contract  will  be 
upheld  as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  (liabilityl  and  the 
freight  he  receives,  and  of  protecting  himself 
against  extravagant  and  fanciful  valuations.' 
Hart  V.  Pennsylvania  Railroad,  112  U.  S.  331, 
343  [5  Sup.  Ot.  161,  28  L.  Ed.  717].  By  the 
regulation  now  in  question,  the  telegraph  com- 
pany has  not  undertaken  to  wholly  exempt  it- 
self from  liability  for  negligence;  but  only  to 
require  the  sender  of  the  message  to  have  it 
repeated,  and  to  pay  half  as  much  again  as  the 
nsual  price,  in  order  to  hold  the  company  liable 
for  mfstaices  or  delays  in  transmitting  or  de- 
livering, or  for  not  delivering  a  message,  wheth- 
er happening  by  negligence  ot  its  servants  or 
otherwise." 

And  referring  to  Tyler  v.  W.  U.  Telegrapli 
Co.,  60  111.  43»,  14  Am.  Rep.  38,  and  74  lU. 
170,  24  Jim.  Rep.  279,  where  such  a  provision 
was  held  invalid,  the  court  says : 

"The  fallacy  in  that  reasoning  appears  to  us 
to  be  in  the  assumption  that  the  company,  under 
its  admitted  power  to  fix  a  reasonable  rate  of 
compeaisation,  establishes  the  usual  rate  as  the 
compensation  for  the  duty  of  transmitting  any 
message  whatever.  Whereas,  what  the  company 
has  done  is  to  fix  that  rate  for  those  messages 
only  which  are  transmitted  at  the  risk  of  the 
sender,  and  to  require  payment  of  the  higher 
rate  of  half  as  much  again  if  the  company  is  to 
be  liable  for  mistakes  or  delays  in  the  transmis- 
sion or  delivery  or  in  the  nondelivery  of  a  mes- 
sage." 

It  was  held  in  K.  C.  &  G.  Railway  Co.  v. 
Carl,  227  U.  S.  639,  33  Sup.  Ct  391,  67  I*  Ed. 
683,  that  the  Carmack  Amendment  brings 
contracts  for  interstate  shipments  under  one 
uniform  rule  of  law  and  withdraws  them 
from  state  regulation,  so  that  wliat  Is  a 
reasonable  rule  or  regulation  of  the  carrier 
must  be  determined  by  the  federal  law.  To 
the  same  effect.  Wells  Fargo  &  Co.  v.  Nel- 
man-Marcus  Co.,  227  U.  S.  468,  33  Sup.  Ct. 


267,  S7  li.  Ed.  600;  Railway  Ca  t.  Edwards, 
227  U.  S.  265,  33  Sup.  Ct  262,  67  L.  Ed.  606; 
Adams  Express  Co.  v.  Groninger,  226  TT.  S. 
491,  S3  Sup.  Ct.  148,  67  L.  Ed.  814,  44  L.  S. 
A.  (N.  S.)  257;  Railway  v.  MUler,  226  U.  S. 
613,  33  Sup.  Ct  156,  67  I/.  Ed.  323;  G.  K 
Railway  Co.  v.  O'Connor,  232  U.  S.  508,  34 
Sup.  Ct  380,  58  Ia  Ed.  703.  The  same  was 
held  with  regard  to  the  Hepburn  Act  Rail- 
way Co.  V.  Edevator  Co.,  226  U.  S.  426,  83 
Sup.  Ct  174,  67  I*  Ed.  284,  46  I*  R.  A.  (N. 
S.)  203 ;  Railway  Co.  v.  Reid,  222  U.  8.  424, 
82  Sup.  Ct  140,  66  Ia  Ed.  257 ;  and  also  as 
to  the  Employers'  Liability  Act  whidi  we 
have  already  shown.  Mondou  v.  Railroad 
Co.,  223  U.  S.  1,  32  Sup.  Ct  169,  56  Ia  Ed. 
327,  38  Ia  R.  A.  (N.  S.)  44.  As  to  the  Hours 
of  Service  Law,  Railway  Co.  v.  State  of 
Washington,  222  U.  S.  370,  32  Sup.  Ct.  160, 
56  Ia  Ed.  237.  As  to  penalties  under  state 
laws.  Railway  Co.  v.  Lumber  Co.,  226  U.  S. 
09,  32  Sup.  Ct  657,  56  Ia  Ed.  1001. 

Defendant  also  raises -the  question  wheth- 
er, as  the  message  is  in  cipher  or  is  obscure, 
there  can  be  any  recovery  of  damages,  but 
we  need  not  decide  the  point  as  it  is  not 
necessary  that  we  should  do  so. 

[2]  We  are  of  the  opinion,  following  the 
decision  of  the  highest  federal  court  upon  the 
question  Involved  (Primrose  Case,  supra)  that 
the  court  should  hare  granted  the  nonsuit  as 
plaintiff  is  not  entitled  to  recover  by  reason 
of  the  fact  that  Congress  has  taken  posses- 
sion of  the  entire  field  of  interstate  com- 
merce so  far  as  it  affects  telegraph  companies  ' 
in  their  interstate  business.  Having  declar- 
ed upon  a  contract  with  the  terms  of  which 
there  has  been  no  compliance,  he  cannot  re- 
cover. Telegraph  Co.  v.  Blllsoly,  supra; 
Lewis  V.  Telegraph  Co.,  117  N.  C.  436,  23  S. 
E.  319.  It  follows  tliat  there  was  error  In 
not  so  adjudging. 

Reversed- 

an  N.  c.  268) 
SEABOARD  AIR  LINE  RY.  v.  THOMPSON. 
(No.  257.) 

(Supreme  Court  of  North  Carolina.     April  4, 
1917.) 

1.  Railroadb   ®s>114(6)—Coitstbuotion— In- 
junction. 

An  order  granttnc;  a  temporary  injunction 
restraining  defendant  from  interfei^ng  with 
the  construction  of  a  railway  track  pending  a , 
final  hearing  on  the  issue  of  plaintiff's  right  ° 
thereto  based  on  a  claim  made  in  good  faith  will 
be  aifirmed,  where  it  was  not  contradicted  that 
pending  the  appeal  the  tracl^  had  been  construct- 
ed and  trains  were  being  operated  thereon. 

2.  RAiukOADS  «=s>114(5)— Temfobart  Injunc- 
tion—CoNaTBUcnoN  OF  BAIL.B0AD. 

A  temporary  injunction  should  not  be  grant- 
ed to  restrain  defendant  from  interfering  with 
the  construction  of  a  railroad  track  across  part 
of  the  lot  on  which  defendant's  dwelling  was  sit- 
uated, pending  a  determination  of  the  validity 
of  the  railroad's  claim  of  right  of  way,  unless 
the  railroad  is  likewise  enjoined  from  proceeding 
with  the  construction. 

Brown,  J.,  dissenting  in  part 

jyie 
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Appeal  from  Superior  Couri:,  Wake  Goun- 
ty;  Bond,  Judge. 

Suit  by  the  Seaboard  Air  Line  Railway 
against  Martin  Thompson.  From  an  order 
continuing  a  temiwrary  injunction  against 
defendant  until  final  hearing,  defendant  ap- 
peals.   Afllrmed. 

Civil  action  heard  at  October  term,  1916, 
upon  motion  to  continue  injunction  to  final 
hearing.  Bis  honor  made  the  following  find- 
ings and  order: 

After  hearing  the  nlle^ations  of  the  complaint 
nnd  considering  the  affidavits  filed,  the  court 
finds  that  there  is  a  bona  fide  controversy  as  to 
the  rights  of  the  plaintiff  to  enter  upon  land 
claimed  by  defendant  for  the  purpose  of  con- 
structing the  additional  track  which  it  desires 
to  construct.  The  right  is  asserted  by  the  plain- 
tiff and  denied  by  the  defendant  The  court 
finds  as  a  fact  that  the  land  is  actually  needed 
in  good  faith  for  railroad  purposes. 

Upon  consideration  of  aU  of  which,  it  is  ad- 
Judged,  ordered,  and  decreed  that  the  defendant, 
his  agents  and  servants,  be,  and  they  are  hereby, 
restrained  and  enjoined  until  the  final  hearing 
of  this  cause  from  interfering  with  any  of  the 
operations  of  the  plaintiff  company  upon  any  of 
toe  land  claimed  by  both  parties  as  far  as  29 
feet  westwardly  from  the  center  of  the  present 
track  of  the  plaintiff  company,  7  feet  of  which 
29  feet  is  to  form  the  base  of  the  slope,  and  6 
feet  of  it  is  to  be  used  for  ditch  and  leveling  of 
track  between  where  the  7  feet  gives  out  and 
the  westwardly  side  of  the  track  is  to  be  laid. 

It  is  further  considered  and  adjudged  that  the 
plaintiff  shall  leave  safe  and , sufficient  support 
for  the  underpinning  of  the  house,  in  so  far  as 
any  of  it  may  be  interfered  with  by  the  construc- 
tion of  the  track,  leveling  and  sloping  as  above 
provided  for. 

The  court  finds  as  a  fact  that  the  westward 
end  of  the  cross-ties  for  some  distance  when  laid 
as  the  plaintiff  proposes  to  lay  them  will  be 
inside  of  the  yard  mdosure  of  the  defendant, 
Thompson,  and,  of  course,  the  slope  between 
the  end  of  the  cross-ties  and  the  westward  limit 
of  said  29  feet. 

It  is  further  ordered  and  decreed  that  the 
plamtiffcompany  shall  execute  bond  in  the  sum 
of  $2,000  conditioned  to  pay  to  the  defendant 
any  and  all  snms  which  may  be  recovered  as 
damages,  if  any,  of  the  plaintiff  in  this  action 
by  reason  of  the  granting  of  the  restraining  or- 
der and  injunction  and  the  wrongful  appropria- 
tion, if  any,  of  the  defendant's  land  to  the  use 
which  the  plaintiff  company  proposes  to  make 
of  it  Upon  giving  of  said  bond  the  plaintiff 
company  is  allowed  to  proceed  with  its  work, 
and  the  defendant,  his  agents  and  servants,  are 
restrained  and  enjoined  until  the  final  hearing 
of  this  action  from  in  any  way  interfering  with 
the  operations  of  the  plamtiS  within  the  limits 
above  provided  for. 
* 

From  this  order  the  defendant  appealed. 
•    Upon  the  hearing  in  this  court  the  follow- 
ing aflidavit  is  offered  by  plainttfT: 

"Vance  Sykes,  being  duly  sworn,  says  that  he 
is  a  civil  engineer  in  the  employ  of  the  Sea- 
board Air  Line  Railway  Company  and  has  been 
in  charge  of  the  work  of  constructing  an  addi- 
tional track  from  Johnston  street  in  the  city  of 
Raleigh  to  the  Boylan  Avenue  bridge  in  said 
city ;  that  he  was  in  charge  of  said  work  at  the 
time  the  restraining  order  was  entered  in  this 
cause;  that  upon  said  restraining  order  being 
granted,  the  Seaboard  Air  Line  Railway  Com- 
pany proceeded  with  the  construction  of  its 
track  upon  the  property  involved  in  tiiis  action, 
and  the  construction  of  said  track  has  since 
been  completed  and  trains  are  now  being  oper- 
ated over  said  track;  that  the  track  as  now 
constructed  is  of  a  permanent  character  and  is 


permanently  located  upon  the  land  involved  ia 
this  action;  that  the  said  track  has  been  con- 
structed within  the  limits  fixed  by  the  restrain- 
ing order  granted  by  Judge  Bond;  that  in  tb» 
construction  of  said  track  it  was  found  to  be 
unnecessary  to  place  any  supports  under  the 
house  occupied  by  the  defendant  in  this  action ; 
that  the  use  of  the  said  track  is  necessary  for 
the  proper  performance  by  the  Seaboard  Air 
Line  Company  of  its  duties  to  the  public  as  a 
common  carrier  of  passengers  and  freight,  and 
is  being  used  for  such  purposes." 

It  is  not  denied  that,  acting  under  the 
order  of  the  superior  court,  the  track  has 
been  completed,  and  that  trains  are  iu  full 
operation  over  it. 

W.  C.  Harris  and  Armlstead  Jones  &  Son. 
all  of  Raleigh,  for  appellant  Murray  Allen, 
of  Raleigh,  for  appellee. 

BROWN,  J.  The  plalntlfT  contends  that 
the  land  in  controversy  Is  a  part  of  Its  rl^t 
of  way,  and  that  it  has  become  necessary  in 
the  discharge  of  its  duties  to  the  public  as 
a  common  carrier  to  occupy  It  for  the  op- 
eration of  its  train  service. 

The  plaintiff  contends  that  its  predeces- 
sor, the  Raleigh  &  Gaston  Railroad  Company, 
under  the  act  of  1852,  c.  140,  is  granted 
"the  same  means  of  purchasing  or  condemn- 
ing land,  etc.,  as  are  provided  in  the'  act  in- 
corporating the  North  Cai^olina  Railroad 
Company,"  Including  the  right  to  acquire 
title  by  failure  of  the  landowner  to  apply 
for  an  assessment  within  two  years  after 
the  track  is  finished.  The  plaintiff  further 
contends  that  section  30  of  chapter  82  of  the 
Public  Laws  of  1848-49,  incorporating  the 
North  Carolina  Railroad  Company,  became  a 
part  of  the  charter  of  the  Raleigh  &  Gaston 
Railroad  Company  by  virtue  of  the  enact- 
ment of  section  18,  ch.  140,  of  the  Laws  of 
1862.  Section  30  of  the  act  incorporating  the 
North  Carolina  railroad  provides  as  follows: 

"That  all  lands  not  heretofore  granted  to  any 
person,  nor  appropriated  by  law  to  the  use  of 
the  state,  within  one  hundred  feet  of  the  center 
of  said  road,  which  may  be  constructed  by  the 
said  company,  shall  vest  in  the  company  as  soon 
as  the  hue  of  the  road  is  definitely  laid  out 
through  it  and  any  grant  of  said  laud  thereafter 
shall  be  void." 

It  Is  set  forth  in  the  complaint  and  not 
denied  that  at  the  time  of  the  construction 
of  the  connection  track  by  the  Raleigh  & 
Gaston  Railroad  Company,  the  property  in 
controversy  in  this  connection  belonged  to- 
the  state  of  North  Carolina,  and  the  effect 
of  the  above  section  was  to  vest  in  the 
Raleigh  &  Gaston  Railroad,  its  predeces- 
sor, a  right  of  way  of  the  width  of  100  feet 
on  each  side  of  the  center  of  its  track.  The 
answer  of  defendant  denies  the  principal 
allegations  of  the  complaint,  and  admits  the 
possession  of  the  defendant  Upon  consider- 
ing the  pleadings  and  a£Bdavlts  offered,  the 
judge  made  the  findings  and  order  above  set 
out  holding  that  the  construction  of  the- 
road  should  not  be  enjoined  until  the  final 
hearing,  and  requiring  plaintiff  to  enter  into- 
an  indemnifying  bc^f^.ed  by  VjUU^IC 
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[1]  It  appearing  to  as  that  since  the  order 
of  the  superior  court  was  made  the  plaintiff 
has  constructed  its  track  according  to  the 
terms  of  said  order  and  Is  now  operating  its 
trains  over  It,  we  are  not  disposed  to  reverse 
the  order  aad  dissolve  the  injunction,  but 
will  let  the  controversy  over  the  land  be  set- 
tled upon  a  final  hearing,  and  not  upon  an 
appeal  from  an  Interlocutory  order.  Serious 
Injury  to  plaintiff  and  to  the  public  may  re- 
sult from  an  interference  now  with  the  op- 
eration of  the  railway.  Whatever  damage 
that  can  be  done  to  defendant  has  already 
been  sustained,  and  to  now  dissolve  the  in- 
junction would  do  defendant  no  good.  His 
injury  cannot  be  said  to  be  entirely  irrep- 
arable, and  he  Is  fully  protected  by  a  good 
and  8u£aclent  bond.  Courts  are  loath  to  in- 
terfere with  the  construction  and  operation 
of  raUroads  and  other  works  of  great  pub- 
lic importance.  Commenting  upon  the  exer- 
cise of  this  Jurisdiction,  Mr.  High  (section 
588)  says: 

"Courts  of  equity  are  frequently  called  upon  to 
interfere  by  injunction  with  the  construction  of 
railroads  in  such  manner  or  under  such  circum- 
etances  as  would  be  productive  of  irreparable  in- 
jury. In  exercising  its  jurisdiction  over  cases 
of  this  nature  a  court  of  equity  will,  in  the 
use  of  a  sound  discretion,  balance  the  relative 
inconvenience  and  injury  which  is  likely  to  re- 
sult from  frranting  or  withholding  the  writ,  and 
will  be  largely  governed  by  such  circumstances 
in  determining  upon  the  relief.  And  where  an 
injunction  restraining  the  use  of  a  railway  would 
not  only  be  productive  of  great  injury  to  the 
railway  company  and  to  the  public,  but  would 
result  m  no  corresponding  advantage  to  any  one, 
not  even  to  the  persons  asking  such  relief,  it 
will  not  be  granted.  So  where  the  work  of  con- 
structing a  railway  is  of  great  magnitude  and 
one  involving  large  expense,  if  it  is  apparent 
that  the  injury  which  would  result  to  defendant 
by  granting  the  injunction  in  case  the  result 
should  prove  it  to  have  been  wrongfully  grant- 
ed would  be.  greater  than  that  which  would  re- 
sult to  complainant  from  a  refusal  of  the  injunc- 
tion. In  the  event  of  the  legal  right  being  proved 
to  be  in  his  favor,  the  court  will  not  interpose." 

Again,  the  same  writer  says: 

"From  the  pecuhar  nature  of  works  of  public 
improvement  and  the  serious  injury  that  may 
result  from  any  unwarranted  interference  with 
their  construction,  the  jurisdiction  in  restraint 
of  such  works  is  exercised  with  great  caution, 
keeping  constantly  in  view  the  damage  that  may 
result  from  improperly  restraining  their  opera- 
tion."   High  on  Injunctions,  §  615. 

The  same  principle  has  been  stated  by 
oar  court,  as  follows: 

"It  is  contrary  to  the  policy  of  the  law  to  use 
the  extraordinary  powers  of  the  court  to  ar- 
rest the  development  of  industrial  enterprises  or 
the  progress  of  works  prosecuted  apparently 
for  the  public  good  as  well  as  for  private  gain." 
L«wis  V.  Lumber  Co.,  99  N.  0.  11.  5  S.  E.  19. 

There  are  other  cases  in  which  this  saln- 
tary  principle  is  recognized.  Navigation  Ca 
V.  Bmry,  108  N.  O.  130,  12  S.  E.  flOO.  In  this 
ease  the  court  fiurther  declares: 

"The  courts  have  in  many  cases,  not  unlike 
the  present   one,   granted   relief  by  injunction 

{lending  the  action,  and  when  the  evidence  has 
eft  the  material  matter  in  dispute  In  doubt,  this 
court  has  generally  directed  the  order  granting 
such  injunction  to  be  a£Srmed.  Here  tbe  de- 
fense aUeged  by  the  defendants  is  more  than 


doubtful,  but  we  are  not  to  be  understood  as  ex- 
pressing any  opinion  upon  the  facts,  further 
than  as  may  be  proper  in  directing  an  affirmance 
of  the  order  appealed  from.  Parker  v.  Parker, 
82  N.  C.  165 ;  Lumber  Co.  v.  Wallace,  93  N. 
0.  22;  Lewis  v.  Lumber  Co.,  supra;  Evans  v. 
Railroad,  96  N.  C.  46  [1  S.  E.  5»] ;  Whittaker 
V.  Hill  [96  N.  C.  2,  1  S.  E.  639]." 

The  track  having  been  already  construct- 
ed In  accordance  with  the  order  of  the  su- 
perior court,  and  the  trains  being  in  full 
operation  over  It,  if  we  were  to  dissolve  the 
injunction,  the  defendant  could  not  remove 
the  track  and  stop  the  operation  of  the  trains 
by  force;  and,  under  the  circumstances  of 
this  case,  we  would  not  consider  it  advisable 
to  Interfere  until  tbe  facts  are  all  established 
and  the  rights  of  the  parties  have  been  ad- 
judicated upon  final  hearing. 

Affirmed 

HOKE,  J.  (concurring  in  part).  [2]  Plain- 
tiff having  entered  within  the  boundaries  of 
defendant's  lot  and  completed  its  road  before 
the  appeal  cotild  be  heard  and  the  rights  of 
the  parties  determined,  there  seems  to  be  no 
present  good  to  come  from  dissolving  the  In- 
junction, but  I  am  clearly  of  the  opinion  that 
such  a  process  should  never  have  been  is- 
sued against  defendant  unless  It  had  also  ran 
against  the  plaintiff  and  its  avowed  purpose 
to  enter  on  and  appropriate  a  part  of  the 
dwelling  lot  claimed  by  tbe  defendant  and 
where  he  and  his  family  made  their  home. 
E^om  the  facts  in  evidence  as  I  understand 
them,  defendant  and  his  family,  as  stated, 
claimed,  occupied,  and  used  as  their  home  a 
house  and  lot  in  the  city  of  Raleigh,  adja- 
cent to  plaintiff's  single  track,  now  connect- 
ing Johnston  street.  Its  original  terminal, 
with  North  Carolina  Railroad  and  its  own 
track,  running  from  Raleigh  to  Cary;  that 
plaintiff,  having  decided  that  It  would  be  to 
Its  interest  and  facilitate  the  connection  and 
proper  operation  of  Its  trains  at  this  point 
to  have  a  double  track  for  the  purpose  paral- 
lel to  Its  former  single  track,  ascertained 
that  In  order  to  consti-uct  such  track  would 
require  a  portion  of  defendant's  lot.  Under 
existent  conditions,  there  was  no  likelihood 
that  It  could  successfully  condemn  the  proi> 
erty  under  the  law,  this  being  a  part  of  de- 
fendant's dwelling  lot.  Pell's  Revisal,  §  2578, 
and  plaintiff  thereupon,  having  advanced  a 
claim  for  a  right  of  way  of  100  feet  on  each 
side  of  its  single  track,  from  Johnston  street 
through  the  city  of  Raleigh  to  the  Junction 
with  Its  track  leading  to  .Cary,  entered  the 
present  suit,  setting  up  its  claim  and  asking 
that  defendant  be  enjoined  from  committing 
trespass  or  otherwise  interfering  with  plain- 
tiff's oxieratlons  In  extending  Its  track  and 
taking  over  a  portion  of  the  yard  and  lot  oc- 
cupied by  defendant  The  statute  relied  on 
by  plaintiff  to  Justify  this  claim  seems  rath- 
er to  refer  the  method  whereby,  for  certain 
purposes,  plaintiff  may  be  allowed  to  acquire 
property,  and  not  to  any  specified  amount  or 
width  of  right  of  way,  but,  If  it  be  conceded 
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that  there  U  a  bona  fide  controrersy  between 
these  parties  as  to  the  existence  of  such 
right  on  the  facts  presented  in  this  case,  it 
was,  to  my  mind,  a  most  improvident  order 
by  which  defendant  was  enjoined  from  any 
and  all  interference  and  plaintiff  permitted 
to  proceed  and  take  over  the  property  peace- 
ably occupied  and  claimed  by  defendant  as 
ills  home.  There  are  many  decisions  with  us 
to  the  effect  that,  when  the  principal  pur- 
pose of  action  is  to  obtain  an  injunction  and 
the  facts  are  such  as  to  present  a  serious 
controversy  as  to  the  rights  of  the  parties, 
an  injunction  will  be  continued  to  the  hear- 
ing. Tise  V.  Whitaker,  144  N.  C.  508,  57 
S.  E.  210.  But  even  in  cases  of  that  charac- 
ter, and  this  is  not  one  of  them,  the  prln- 
dple  only  applies  where  the  effect  of  the  in- 
junction is  to  maintain  existent  conditions 
until  the  right  can  be  properly  and  finally  de- 
termined. In  the  present  case,  the  defend- 
ant was  in  the  peaceable  possession  of  the 
property,  and  the  only  move  that  threatened 
a  disturbance  was  the  proposed  action  of  the 
plaintiff,  and  yet  the  process  of  the  court 
was  issued  to  stay  the  defendant  and  allow 
plaintiff  to  proceed,  and  the  affidavit  of  de- 
fendant filed  In  the  case  here  will  disclose 
that  plaintiff  was  prompt  to  take  advantage 
of  the  conditions  thus  created.  It  Is'  as  fol- 
lows: 

"That  after  the  order  of  Judge  Bond,  granting 
the  injunction  herein,  the  plaintiff  took  posses- 
sion  of  a  part  of  defendant's  lot  and  proceeded 
to  cut  through  the  same  for  the  purpose  of 
double-tracking  its  line.  That  the  edge  of  the 
cut  at  one  point  at  the  time  the  work  was  done 
was  within  18  inches  of  one  of  the  comers  of 
defendant's  house,  and  at  another  point  about  30 
inches  from  defendant's  bedroom.  That  since 
the  cut  was  made  rains  have  washed  away  a 
part  of  the  top  of  the  cut  and  it  is  nearer  now 
to  defendant's  said  house.  That  the  cut  is  al- 
most perpendicular,  and  in  such  close  proximity 
to  defendant's  house  that  it  is  dangerous,  and  de- 
fendant fears  in  a  short  time  the  safety  of  his 
house  will  be  imperiled  by  the  constant  wnshin? 
in  of  the  sides  of  the  cut.  That  under  the  order 
of  the  court  it  was  required  that  the  cut  be 
sloped  down  and  not  perpendicular,  and  the  de- 
fendant avers  that  plaintiff  did  not  leave  safe 
and  sufficient  support  for  the  underpinning  of 
his  house.  That  the  track  of  the  plaintiff  has 
not  been  completed  entirely  to  the  connection 
with  the  main  line  at  Boylan  bridge,  and  the 
condition  of  the  track  is  of  such  character  that 
it  can  be  removed  elsewhere,  and  there  is  noth- 
ing of  permanency  about  it" 

— and  this  on  facta  showing  that  defendant 
was  In  possession,  and  on  a  finding  by  his 
honor  that  there  was  a  bona  dde  question  of 
the  rights  of  the  parties.  It  la  not  required 
to  look  beyond  our  own  decisions  to  show  that 
no  such  order  should  have  been  made  nor  sudi 
untoward  results  permitted.  In  Railroad  t. 
Olive,  142  N.  O.  257,  65  S.  E  263,  a  contest 
about  a  right  of  way.  It  was  held,  among  oth- 
er things,  Ckxinor,  Jndg^,  delivering  the  opin- 
ion: 


"Before  a  railroad  company  Is  entitled  to  in- 
voke the  injunctive  power  of  the  court,  it  must 
show  dearly:  (1)  That  it  has  a  right  of  way 
over  the  lands  in  contrdversy;  (2)  the  extent 
of  such  right ;  (3)  that  defendants  are  obstruct- 
ing or  threaten  to  obstruct  its  use.  If  there  is 
a  controversy  in  respect  to  any  facta  necessary 
to  be  proved  to  entitle  the  plaintiff  to  the  in- 
junction, both  parties  will  be  restrained  from 
trespassmg  or  interfering  until  a  trial  can  be 
had." 

And,  In  Cobb  v.  Clegg,  137  N.  C.  153,  49 
S.  £}.  80,  opinion  by  Walker.  Judge^  it  was 
said: 

"It  is  generally  proper,  when  the  parties  are 
at  issue  concerning  the  legal  or  equitable  right, 
to  grant  an  interlocutory  injunction  to  preserve 
the  right  in  statu  quo  until  the  determination 
of  the  controversy,  and  especially  is  this  the 
rule  when  the  principal  reUef  sought  is  in  it- 
self an  injunction,  because  a  dissolution  of  a 
pending  interlocutory  injunction,  or  the  refusal 
of  one,  upon  application  therefor  in  the  first  in- 
stance, will  virtually  decide  the  case  on  its 
merits  and  deprive  plaintiff  [here  defendant]  of 
all  remedy  or  relief,  even  though  he  should  aft- 
erwards be  able  to  show  ever  so  good  a  case." 

In  this  case,  as  stated,  defendant.  In  the 
peaceable  possession  of  his  home,  has  had 
his  case  practically  prejudged  contrary  to  our 
decisions  and,  in  my  opinion,  the  injunctive 
order  should  even  be  now  so  modified  as  to 
restrain  plaintiff  from  entering  or  trespass- 
ing on  the  lot  occupied  and  claimed  by  de- 
fendant until  the  issues  can  be  tried  and  the 
rights  of  the  parties  properly  determined.  It 
is,  no  doubt,  a  correct  proposition  that  when 
a  railroad  company  has  constructed  its  road 
and,  in  the  exercise  of  its  quasi  public  fran- 
chise, Is  operating  its  trains,  its  work  should 
not  be  lightly  interfered  with  In  furtherance 
of  individual  or  private  Interests,  but  this 
doctrine,  wholesome  as  it  is,  has  no  proper 
application  here,  and,  on  the  facts  of  the  rec- 
ord as  I  understand  them,  I  am  of  opinion, 
as  stated,  that  both  parties  should  be  re- 
strained till  the  hearing,  and  if,  on  a  full  and 
fair  investigation,  it  should  be  determined 
that  plaintiff  had  a  right  of  way,  it  is  well, 
and  will  be  so  adjudged,  but  If  it  shall  be 
then  established  that  plaintiff  has  wrongful- 
ly trespassed  on  defendant's  rights  of  prop- 
erty, as  he  claims,  it  should  be  held  to  re- 
store the  lot  to  Its  former  condition  and 
make  proper  compensation  to  defendant  for 
the  Injury  Inflicted  upon  him. 

AtiliEN,  J.,  concurs: 

CLABK,  0.  J„  concnrs  with  HOKE,  J., 
that  the  court  below  should  hare  enjoined 
both  parties,  and  that  it  was  erroneous  to  en- 
join the  defendant  only,  which  permitted  the 
plaintiff  to  proceed  without  hindrance  to  the 
detriment  of  the  defendant.  The  matter 
should  have  been  kept  in  statu  quo  tlU  the 
facts  were  determined  by  a  jury. 
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L  Appkal  and  Ebbob  €=9971(4)— Witnesses 
«=»226  —  Review  —  Rkcaixino  WrrMEBS  — 

DlSCBETION  OF  Ck)UBT. 

In  a  will  contest,  whether  the  jadge  would 
allow  a  witness  for  the  caTeatora,  whose  testi- 
mony had  been  successfully  objected  to,  to  be 
recalled  at  close  of  the  rebuttal  evidence  of  the 
propounders,  one  of  whom  waived  all  objection 
to  the  evidence,  was  entirely  within  the  court's 
discretion,  which,  when  exercised  without  any 
gross  abuse,  the  Supreme  Court  will  not  review. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3856 ;  Witnesses,  Cent  Dig. 
ft  792-797.] 

2.  Wills  (S=s>322— Rbcaixino  Witness— Oon- 

B£NT  or  COUBT. 

In  a  will  contest,  the  privilege  to  recall  a 
witness  to  offer  testimony  at  the  close  of  the 
rebuttal  evidence  of  the  propounders  could  not 
be  exercised  by  the  caveators  without  the  con- 
sent of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §$  7t>i-765.] 

3.  Appeal  and  Ebbob  <8=>659(1),  1106(4)— IIe- 

VIEMfc— KEITUSAL  to  PebMIT  liEOAIX  OF  WIT- 
NESS. 

If  there  waa  any  doubt  or  obscurity  as  to  the 
reason  for  the  court's  ruling  in  refusing  to  per- 
mit the  witness  to  be  recalled,  the  proper  meUiod 
would  have  been  to  make  the  matter  clear  by  a 
certiorari  or  remand,  so  that  the  trial  judge 
could  state  whether  he  merely  exercised  bis  dis- 
cretion or  decided  as  be  did  for  want  of  power 
to  rule  otherwise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  2834,  2835,  2837-2839, 
4392,  4393,  4897.] 

4.  Evidence    «=»226(4)— Admission- Benkfi- 
ciABY  IN  Will. 

In  a  will  contest,  where  there  were  two 
legatees,  evidence  that  one  of  them  had  once  said 
that  testator's  mind  had  weakened  or  failed  from 
the  nae  of  medicine,  and  that  he  could  hardly 
recollect  anything,  the  effort  being  to  attack  the 
whole  will,  and  to  invalidate  it  as  a  whole,  waa 
incompetent,  as  affecting  the  other  legatee. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  821.] 

6.  Appeal  and  Ebsob  9=3664(3)  —  Conflict 

BETWEEN    REOOBD   AND   CASE. 

When  the  record  and  case  conflict,  the  for- 
mer controls. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2858.] 

6.  Wills  «=5»164(7)— Undue  Infltjencid— Ci»- 
otimstances  fob  considebation. 
Old  age,  bad  health,  and  weakness  of  mind 

in  testator  are  to  be  considered  upon  the  issue 

of  undue  influence. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 

Dig.  S  414.] 

Appeal  from  Superior  Courtj  Lee  County; 
Bondr  Judge. 

Caveat  to  tbe  will  of  M.  O.  Talbert  by 
Mary  McDonald  and  W.  A.  McDonald,  pro- 
bate being  prayed  by  J.  J.  Edwards  and 
Ella.  J.  McLendon.  From  a  Judgment  for 
propounders,  the  caveators  appeal.  No  er- 
ror. 

This  Is  a  caveat  to  the  will  of  M.  0.  Tal- 
bert, which  was  executed  September  1,  lOlC. 
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Issues  were  submitted  to  tbe  Jury  and  an- 
swered, as  follows : 

"(1)  Was  the  paper  writing  propounded,  dat- 
ed September  1,  1916,  executed  by  M.  O.  Tal- 
bert according  to  the  formalities  of  law  required 
to  make  a  valid  last  will  and  testament? 

"(2)  At  the  time  of  signing  and  executing  said 
paper  writing,  did  said  M.  C.  Talbert  have  suffi- 
cient mental  capacity  to  make  and  execute  a 
valid  last  will  and  testament? 

"(3)  Was  the  execution  of  said  paper  writing 
propounded  in  this  case  procured  by  undue  in- 
fluence, as  alleged? 

"(4)  Is  the  said  paper  writing,  referred  to  in 
issue  1,  propounded  in  this  case,  the  last  will 
and  testament  of  M.  C.  Talbert,  deceased?" 

And  tbe  Jury  having  answered  tbe  first  Is- 
sue "Yes,"  the  second  issue  "Yes,"  the  third 
issue  "No,"  and  the  fourth  Issue  "Yes,"  tbe 
caveators  proposed  to  ask  their  witness,  W. 
A.  McDonald,  the  following  questions: 

"(1)  Did  you  ever  hear  McLendon  (husband 
of  devisee,  Mrs.  McI.iendon)  say  anything  about 
Mr.  Talberfs  mind? 

"(2)  Did  you  ever  hear  Mrs.  McLendon,  the 
daughter  of  Mr.  Talbert,  say  anything  about  the 
old  man's  (M.  C.  Talbert  s)  mental  condition 
while  the  old  man  was  living? 

"(3)  What  did  you  hear  Mrs.  McLendon,  his 
daughter  and  chief  beneficiary  under  the  will, 
say  in  regard  to  his  mental  condition?" 

The  court  sustained  objections  of  the  pro- 
pounders to  the  questions,  and  caveators  ex- 
cepted. There  were  only  two  beneficiaries 
named  in  the  will,  Mrs.  Fannie  Byrd  and  her 
sister,  Mrs.  McLendon,  they  being  tbe  daugh- 
ters of  the  testator.  He  gave  Mrs.  Byrd 
$500  and  to  Mrs.  McLendon  be  gave  tbe 
residue  of  his  estate,  reciting  in  the  will  that 
he  had  theretofore  given  to  Mrs.  Byrd  $500 
and  to  each  of  bis  children,  Thomas  Talbert, 
Mrs.  Mary  McDonald,  and  Mrs.  McLendbn, 
$1,000.  It  is  further  stated  that  he  had  giv- 
en Mrs.  McLendon  the  largest  share  bf  the 
estate  because  she  bad  lived  with  him  at  bis 
home  "and  provided  for  bis  personal  needs." 
At  the  close  of  the  testimony  of  tbe  pro- 
pounders offered  in  rebuttal  of  that  of  the 
caveators,  the  latter  introduced  their  witness 
W.  A.  McDonald,  and  proposed  to  ask  him 
tbe  same  questions  whidi  bad  already  been 
excluded  by  the  court,  Mrs.  Byrd  stating  In 
open  court,  through  her'  couilisel,  that  she 
waived  all  objection  to  the  evidence,  which 
was  offered  by  the  caveators,  as  above  set 
forth,  and  excluded  by  the  court,  and  agreed 
that  it  might  be  introduced  as  affecting  the 
validity  of  the  will,  and  caveators  asked  that 
they  be  permitted  to  recall  the  witness  W. 
A.  McDonald  in  order  that  this  evidence 
might  be  heard.  The  court  refused  to  do  so 
and  caveators  excepted.  There  was  an  exceii- 
tlon  to  the  charge  which  will  be  noticed  here- 
after. Judgment  was  entered  upon  the  ver- 
dict, and  the  caveators  appealed. 

Manning,  Kltchin  &  Gavin,  for  appellants. 
Seawcll  &  MlUlken,  of  Sanford,  for  appel- 
lees. 
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WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  Whether  the  Judge  would  allow 
the  witness  W.  A.  McDonald  to  be  recalled 
was  a  matter  entirely  within  his  discretion 
and  when  It  is  exercised,  without  any  gross 
abuse,  which  is  not  even  suggested  here,  we 
will  not  review  it.  The  propounders  opened 
the  case  by  introducing  their  evidence,  or  so 
much  as  they  thought  sufficient  to  sustain 
their  side  of  the  issues.  The  caveators  were 
then  given  ample  opportunity  to  put  In  their 
evidence  and  all  of  it,  including  that  which 
they  afterwards  propoised  to  Introduce.  The 
propounders  then  introduced  evidence  in  re- 
buttal and  closed  their  case. 

[2]  The  privilege,  at  this  stage  of  the  trial, 
of  recalling  a  witness  for  the  purpose  of  of- 
fering testimony  could  not  be  exercised  with- 
out the  consent  of  the  Judge,  which  he  might 
grant  or  withhold  at  his  discretion.  The 
case  of  In  re  WUl  of  Andrew  Abee,  146  N. 
C.  273,  58  S.  E.  700,  is  so  directly  appUcable 
that  we  content  ourselves  with  this  single 
citation.  That  was  a  contest  as  to  the  valid- 
ity of  a  will,  and  the  caveators  requested  of 
the  court  that  they  be  permitted  to  recall  a 
vrttness  for  further  examination.  The  re- 
quest was  denied,  and  this  court  said  in  af- 
firming the  ruling: 

"Our  decisions  are  to  the  effect  that  this  mat- 
ter of  recaUing  witnesses  for  further  examina- 
tion is  in  the  discretion  of  the  Judge  presiding 
at  the  trial,  and  his  action  in  this  respect  is  not 
open  to  review.  Sutton  v.  Walters,  118  N.  O. 
^,  24  S.  B.  357;  Olive  v.  OUve,  95  N.  C.  485." 

[3]  This  record  shows  that  the  Judge  mere- 
ly refused  to  recall  the  witness  W.  A.  Mc- 
Donald to  the  stand  for  the  puriKJse  of  re- 
opening a  closed  case  and  reversing  his 
former  ruling  by  allowing  the  questions  to 
be  answered.  If  there  was  any  doubt  or 
obscurity  as  to  the  reason  for  his  ruling,  the 
proper  method  would  have  been  to  make  the 
matter  clear  by  a  certiorari  or  remand,  so 
that  the  Judge  could  state  the  fact;  that  is, 
whether  he  exercised  his  discretion  merely 
or  decided  as  he  did  for  want  of  power  to 
rule  otherwise.  Holton  v.  Lee,  91  S.  E.  602, 
at  this  term.  It  appears  that  the  Judge 
thought  the  caveators  had  sufficient  oppor- 
tunity to  make  their  request  before  they 
closed  their  case,  and  that  it  was  too  late 
then  for  It  to  be  considered,  or  for  the  case 
to  be  reopened,  for  any  purpose,  but  what- 
ever may  have  been  his  reason,  as  he  was 
merely  exercising  his  discretion,  his  ruling 
must  be  left  as  he  m&de'  it  It  is  hardly  to 
be  supposed,  after  so  many  decisions  to  the 
contrary,  and  after  the  law  has  been  so 
thoroughly  settled  in  that  respect,  that  the 
Judge  would  decide  he  had  no  power  to  re- 
call the  witness.  If,  therefore,  any  fair 
doubt  existed  as  to  the  nature  of  the  ruling, 
we  would  stlU  incline  to  the  view  that  the 
Judge  exercised  his  discretion.  If  he  had 
said  that  he  denied  the  motion  for  a  want  of 
power,  a  different  question  would  arise. 

Paonell  t.  Scoggin,  63  N.  O.  408,  merely 


holds  that  where  an  execator  was  made 
competent  as  a  witness  in  a  will  contest.  It 
makes  no  difference  whether  he  appears  on 
the  record  as  plaintiff  or  defendant  It  has 
no  bearing  on  this  case.  Mrs.  Byrd  was  not 
the  witness,  but  McDonald  was.  The  ques- 
tion here  is.  Was  she  a  beneficiary  at  the 
time  the  first  questions  were  asked,  and  a 
respondent,  whether  her  name  appears  la  the 
record  on  one  side  of  the  case  or  the  other? 

[4]  This  brings  us  to  the  other  question  of 
evidence,  whether  the  testimony  of  W.  A. 
McDonald  was  competent  There  were  two 
devisees  or  legatees  in  the  will,  Mrs.  Byrd 
and  Mrs.  McLendon.  The  offer  was  to  prove 
that  Mrs.  McLendon  had  once  said  that  her 
father's  mind  had  weakened,  or  failed,  from 
the  use  of  medicine,  and  that  he  could  hardly 
recollect  anything.  It  appears,  therefore, 
that  the  effort  was  to  attack  the  whole  will 
and  to  invalidate  It  as  a  whole.  This  conld 
not  be  done  under  the  decision  In  Linebarger 
V.  Linebarger,  143  N.  C.  229,  55  S.  E.  709,  10 
Ann.  Cas.  596,  and  In  re  Fowler,  156  N.  t. 
340,  72  S.  E.  357,  38  L.  B.  A.  (N.  S.)  745.  Ann. 
Cas.  1913A,  85,  as  the  declaration  of  Mrs. 
McLendon  would,  of  course,  affect  the  other 
beneficiary,  and,  as  said  in  those  cases,  this 
would  be  manifestly  unjust  The  issues 
here  were  so  drawn  as  to  present  the  single 
question  as  to  the  validity  of  the  .will  as  a 
whole,  and  not  as  to  the  validity  of  the  gift 
to  Mrs.  McLendon. 

It  is  suggested  incidentally,  in  the  appea.' 
bond,  case  on  appeal  and  brief,  that  Mrs 
Byrd  is  a  caveator,  but  this  must  be  an  in- 
advertence, as  the  record  shows  clearly  that 
she  was  not,  Mr.  and  Mrs.  McDonald  being 
the  only  caveators,  and  this  was  the  state 
of  the  record  when  the  issues  were  made  up 
and  the  case  tried.  There  is  no  order  of  the 
court  making  her  a  party  to  the  caveat  nor 
does  any  application  for  that  purpose,  appear 
In  the  record.  On  the  contrary,  she  is  de- 
scribed as  a  respondent  the  citation  having 
Issued  against  Ella  J.  McLendon,  Fannie 
Byrd,  and  T.  W.  Talbert  at  the  request  of  the 
caveators  of  the  ■jvlll  of  Mrs.  M.  C. 'Talbert. 
It  is  apparent  that  she  was  not  a  party  when 
this  evidence  was  first  offered,  and  If  she 
became  a  party  afterwards,  or  at  any  stage 
of  the  proceedings,  it  should  appear  In  the 
record.  The  motion  of  the  caveators,  after 
the  evidence  was  closed,  to  recall  the  wit- 
ness, W.  A.  McDonald,  implies  that  she  was 
not  a  caveatoc  .when  the  first  questions  were 
asked. 

[t]  When  the  record  and  case  conflict  the 
former  controls.  ThreadgiU  v.  Commission- 
ers, 116  N.  C.  616,  625,  21  S.  E.  426.  If  the 
evidence,  as  offered  in  this  case,  was  compe- 
tent at  all,  under  the  principles  stated  and 
discussed,  with  citation  of  authority,  in  Lloe- 
barger  v.  Ldnebarger,  supra,  it  is  certainly 
not  competent  under  the  drcumstanoes,  as, 
when  it  was  tendered  it  would,  on  its  face, 
have  been  prejudicial  to  the  legatee  other 
than  Mrs.  McLendon.    If  the  waiver  of  His. 
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Byrd  made  tbe  evidence  competent,  It  should 
have  been  entered  In  apt  time  and  regular 
Srder. 

It  was  suggested  at  the  hearing  in  this 
court  that  the  evidence  was  competent  on  the 
question  of  imdue  Influence,  but  that  can 
invalidate  a  will  as  a  whole  Just  as  much  as 
a  want  of  mental  capacity,  and  it  was  submit- 
ted in  that  way  to  the  jury.  It  is  also  sug- 
gested that  the  legacy  to  Mrs.  McLendon 
might  have  been  considered  as  a  separate 
gift  and  set  aside  upon  the  ground  of  undue 
influence  or  fraud  practiced  by  her,  without 
annulling  the  entire  .will,  ^the  answer  is 
that  this  view,  if  allowable,  was  not  suggest- 
ed or  properly  raised,  and  the  issues,  sub- 
mitted without  objection,  did  not  present 
any  such  aspect  of  the  case,  and  there  is  no 
such  exception,  but  the  inquiry  was  as  to  the 
validity  of  the  whole  will.  Oash  v.  Johnson, 
28  N.  C.  2S9.  The  Judge  could  have  submitted 
the  general  issue  devlsavit  vel  non,  or  a  spe- 
cial Issue,  so  that  the  Jury  might  pass  upon 
the  validity  of  the  whole  will  or  of  any  part 
of  it  It  was  said  in  Gash  v.  Johnson,  supra, 
28  N.  C.  at  page  291 : 

"The  court  ordered  an  issne  of  devlsavit  vel 
non  to  be  made  up  and  submitted  to  a  jury.  The 
issue,  which  was  made  up  under  the  order  of  the 
court,  was  probably  framed  in  such  a  manner  as 
to  confine  the  response  of  the  jury  (will  or  no 
will)  to  the  said  paper  in  toto.  Whereas,  the 
court  might  have  directed  the  issue  to  have  been 
drawn  up  specially,  for  the  jury  to  find  whether 
the  paper  writing,  propounded  as  the  last  will 
of  Reuben  Johnson,  deceased,  was  in  fact  his 
will,  or  any  part  of  it,  and  which  part.  Fre- 
quently this  special  mode  of  framing  the  issue 
will  be  found  most  advisable.  Then  the  jury 
may  respond  that  one  or  more  of  the  legacies  or 
devises  mentioned  in  the  paper  is  or  are  not  any 
part  of  the  last  wiU ;  and  that  the  residue  of  the 
paper  writing  is  the  last  will  of  the  supposed 
testator"  (citing  Trembistown  v.  Alton,  1  Dow 
&  Clark,  N.  T.  95). 

And  finally  it  is  argued  that  a  separate 
issue  should  be  ordered  as  to  the  undue  in- 
fluence exerted  by  Mrs.  McLendon  in  obtain- 
ing her  own  legacy,  as  was  done  in  Llne- 
barger's  case.  This  is  answered  by  what  :we 
have  already  said,  viz.  that  there  was  no 
such  request  made,  and  besides,  in  the  Llne- 
barger  Case  there  was  a  new  trial,  and  the 
court  did  not  order  such  a  separate  issue, 
but  merely  stated  that  "It  could  see  no  rea- 
son why  a  special  Issue  might  not  be  submit- 
ted to  the  jury  as  to  the  interest  of  Hosea." 
It  was  left  to  the  Judge  to  do  so  on  the  next 
trial.  We  cannot  sustain  the  exception  to  the 
charge.  Wh^i  the  instruction  to  which  ex- 
ception was  taken  Is  read  in  connection  with 
tbe  others  given,  several  of  them  at  the  re- 
quest of  caveators,  there  was  no  error  in 
stating  the  law  of  the  case  to  the  Jury.  The 
cbarge  was,  perhaps,  not  as  strong  as  it 
might  have  been  for  the  propotmders.  In 
ttie  case  of  In  re  Abee,  supra,  where  it  .was 
contended  that  there  was  no  evidence  of  un- 
due influence.  Judge  Hoke  said : 

"It  is  established  with  us  that,  In  order  to 
avoid  a  will  on  this  ground,  the  influence  com- 


plained of  must  be  controlling  and  partake  to 
some  extent  of  the  nature  of  fraud.  Marshall 
V.  BTinn,  49  N.  C.  199;  Wright  v.  Howe,  52  N. 
C.  412;  Paine  v.  Roberts,  82  N.  C.  451.  As 
held  in  Wright  v.  Howe,  supra:  'The  influence 
which  destroys  the  validity  of  a  will  is  a  fraud- 
ulent influence,  controlling  the  mind  of  the  tes- 
tator 80  as  to  induce  him  to  make  a  will  which 
he  would  not  otherwise  have  made.'  It  would 
serve  no  good  purpose  to  go  into  any  extended 
or  detailed  statement  of  the  testimony.  We  have 
carefully  read  and  considered  it  as  given  in  the 
case  on  appeal,  and  we  fully  concur  with  the 
trial  judge  that  there  is  no  evidence  tending  to 
show  undue  influence,  and  are  of  opinion  that 
tbe  judgment  establishing  the  validity  of  tbe 
will  should  be  affirmed." 

[•]  The  record  does  not  purport  to  set  out 
all  of  the  evidence,  but  if  that  which  was 
omitted  is  no  stronger  In  character  than  the 
part  inserted,  there  was,  perhaps,  enough  to 
carry  the  case  to  the  Jury,  but  It  did  not 
furnish  any  dear,  or  decisive,  indication  of 
undue  Influence.  Old  age,  bad  health,  and 
weakness  of  mind  are  circumstances  to  be 
considered  upon  such  an  issue,  but  there  is 
practically  no  evidence  of  actual  fraud,  oi 
that  Mrs.  McLendon  took  advantage  of  .her 
father's  condition  to  unduly  overcome  bis 
wUl  or  subject  it  to  her  own.  The  case  would 
hardly  have  been  any  stronger  with  her  dec- 
larations as  to  his  mental  condition  super- 
added, as  there  already  was  full  evidence  on 
this  phase  of  the  case. 

We  find  no  error  in  the  record. 

No  error. 

(173  N.  C.  260) 

NORTH   CAROLINA    STATE    BOARD   OF 

HEALTH  et  aL  v.  COMMISSIONERS  OF 

TOWN  OF  LOUISBURG.     (Na  250.) 

(Supreme  Conrt  of  North  Carcdina.     April  4, 
1917.) 

1.  Pi.KADiNa    «=»214(3)  —  Dbmubbeb— Aoma- 

BioNs— Scope. 
In  0  suit  to  enjoin  the  discharge  by  a  town 
of  untreated  sewage  into  a  river  from  which 
public  water  supply  was  taken  in  violation  of 
the  provisions  of  Revisal  1905,  §  3051,  in  which 
the  defendant  alleged  that  tlie  sewage  did  not 
contaminate  the  river  a  sufficient  distance  to 
affect  lower  towns  who  used  tbe  water,  while 
a  demurrer  to  the  answer  might  be  taken  as  an 
admission  that  the  water  of  tbe  river  reached 
the  lower  towns  without  appreciable  contamina- 
tion from  defendant's  sewage,  it  was  not  an 
admission  which  would  justify  a  denial  of  re- 
lief, when  the  statute  explicitly  and  absolutely 
forbids  the  discharge  of  untreated  sewage  into 
the  stream,  and  as  another  secticm  makes  such 
act  a  misdemeanor  and  in  effect  declares  such 
conduct  and  conditions  thereby  created  an  in- 
dictable nuisance,  since  although,  for  the  pur- 
pose of  presenting  the  legal  question  involved,  a 
demurrer  is  construed  as  admitting  relevant 
facts  well  pleaded,  and  ordinarily  relevant  in- 
ferences of  fact  necessarily  deducible  therefrom, 
such  principle  is  not  extended  to  admitting 
conclusions  or  inferences  of  law,  or  admissions 
of  fact  contrary  to  those  of  which  the  court  is 
required  to  take  judicial  notice,  and  more  es- 
pecially when  such  imposing  facts  and  conditions 
are  declared  by  a  valid  statute  applicable  to  and 
controlling  the  subject. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  530-^2.] 
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2.  OoNSTiTDTrowAi,  Law  ®=»70(1)  —  Police 
Power— Public  Wateb  Supply. 

As  the  conservation  and  protection  of  the 
pubUc  water  supply  are  entirely  within  the  dis- 
cretion of  the  Legislature,  unless  it  clearly  of- 
fends against  some  constitutioiial  principle,  the 
Legislature  having  by  Revisal  1905,  §  3051,  for- 
bidden discharge  of  untreated  sewage  into  cer- 
tain rivers,  its  dedsiou  on  the  facts  presented 
must  be  accepted  as  final,  and  all  persons  and 
municipalities  required  to  conform  to  the  re- 
quirements of  the  law. 

[Ed.  Note. — For  other  cases,  see  Oonstitntion- 
al  Law,  Cent  Dig.  §§  128,  132,  137.] 

3.  Nuisance     $=366  —  Adverse     Usbb     ab 
Against  Public. 

A  town  could  not,  by  adverse  nser,  create 

the  right   as   against   the   public  to  pollute   a 

stream  by  discharging  untreated  sewage  into  it. 

[Ed.    Note. — For   other  cases,   see   Nuisance, 

Cent  Dig.  §  139.] 

4.  Constitutional  Law  <s=5>92— Police  Pow- 
EB— Vested  Eights. 

A  vested  interest  cannot,  because  of  condi- 
tions once  obtaining,  be  asserted  against  the 
proper  exercise  of  police  power. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  fS  174,  176,  17&-180,  207, 
225-227,  237.] 

5.  Nuisance  ®3»60— Police  Poweb— Pollu- 
tion OF  Watebs. 

The  police  power  may  be  exerted  under 
some  conditionB  to  declare  that  under  particular 
circumstances  and  in  particular  localities  speci- 
fied nuisances  which  are  not  nuisances  per  se 
are  to  be  deemed  nuisances  in  fact  and  law. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  i  137.] 

C.  Waters  and  Water  Courses  ig=»196— Po- 
lice Powebtt-Public  Healtu. 
Revisal  1D05,  §  3061,  prohibiting  pollution 
of  streams,   is  a  valid  exercise  of  the  police 
power. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §  270.] 

7.  Injunction  <S=all4(2)— Joindeb  of  Neces- 

8ABY  PARTIKa — EFFECT. 

As  Revisal  1905,  |  3051,  provides  that  a  suit 
for  injunction  thereunder  may  be  obtained  on 
the  "application  of  any  person,"  where  the  sec- 
retary of  the  state  board  01  health  brought 
suit  in  his  own  name,  the  fact  that  the  board 
was  also  joined  as  a  party  plaintiff,  even  if  it 
was  without  power  to  sue,  does  not  prevent  the 
efficient  maintenance  of  the  action,  since  the 
joinder  of  an  unnecessary  party  is  without  ma- 
terial effect  except  as  to  the  matter  of  cost 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  SS  203-210.] 

8.  Waters  and   Wateb   Coubseb  ®=»196  — 
Statutes  —  Construction  as  Mamdatobt 

OR  DiBECTOBT. 

The  provisions  of  Revisal  1905,  8  3051,  are 
peremptory,  and  those  desiring  to  use  streams 
from  which  a  pubUc  water  supply  is  taken  for 
the  discharge  of  untreated  sewage  are  made 
primary  actors,  and  it  is  their  duty  to  confer 
with  the  state  board  of  health  before  resorting 
to  such  streams  for  such  purpose. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  270.] 

Appeal  from  Superior  Court,  Franklin 
County;   Bond,  Judge. 

Suit  for  Injunction  by  the  Nortb  Carolina 
State  Board  of  Health  and  W.  S.  Baukin, 
its  secretary  and  ex  officio  State  Health  Of- 
ficer, against  the  Commissioners  of  the  Town 
of  Louisburg.    Judgment  for  the  plaintiffs, , 


and  defendant    excepts   and   api>ea]s.    Af- 
firmed. 

Civil  action  beard  on  demurrer  to  answer 
and  by  consent  September  28, 1916. 

The  action  was  instituted  to  restrain  the 
defendants  from  discharging  raw  sewage  In- 
to Tar  river  a  short  distance  below  the  town 
without  having  the  same  properly  treated  as 
required  by  statute.  PubUc  Laws  1911,  c.  62, 
$33. 

In  the  complaint.  It  Is,  among  other  things, 
alleged  that  defendant,  a  town  of  several 
thousand  people  situate  on  Tar  river,  main- 
tains waterworks  and  a  sewerage  system, 
the  latter  consisting  of  five  principal  sewer 
lines  and  their  ramifications,  extending 
through  the  business  district  and  a  large 
part  of  residential  section  of  the  town,  dis- 
charging the  sewage  Into  the  Tar  river  and 
without  having  the  same  subjected  to  any 
treatment  whatsoever  for  the  purification 
thereof,  etc.  (2)  "That,  basing  tWs  allega- 
tion upon  the  approved  teachings  of  modem 
sanitary  science  applied  to  physical  con- 
ditions, such  as  have  been  hereinbefore  set 
out,  and  likewise  upon  the  conclusions  ar- 
rived at,  after  mature  consideration  by  the 
individual  plalntl£f  above  named  and  by  those 
members  of  the  North  Carolina  State  Board 
of  Health  who,  in  the  prpper  discharge  of 
their  official  duties,  have  been  called  upon 
to  take  under  advisement  the  problem  in 
sanitation  presented  by  continued  contami- 
nation of  the  waters  of  Tar  river  by  the  dis- 
charge of  raw  Sewage  into  the  same  above 
the  point  of  intake  o*  the  waterworks  sys- 
tem of  the  city  of  Bocky  Mount  and  the 
towns  of  Tarboro  and  Greenville,  as  set  out 
in  the  preceding  paragraph  of  this  com- 
plaint, these  plaintiffs  aver  that  such  con- 
tamination of  the  waters  of  said  river,  owing 
to  the  above  present  danger  of  the  bacterial 
pollution  thereof,  in  the  event  of  an  epidemic 
of  typhoid  fever  or  other  like  communicable 
diseases  in  the  town  of  Louisburg,  consti- 
tutes a  continuing  menace  to  the  public 
health  of  the  city  of  Bocky  Mount  and  in  a 
lesser  and  diminishing  degree,  to  that  of  the 
towns  of  Tarboro  and  Greenville."  That  be- 
low Louisburg  on  said  streEim  the  towns  of 
Bocky  Mount,  Tarboro,  and  Greenville  draw 
their  municipal  water  supply  therefrom,  and 
also  have  a  sewerage  system  discharging  into 
said  stream  below  after  same  has  been  sub- 
jected to  treatment  as  required  by  law.  That 
on  complaint  of  the  authorities  of  Rocky 
Mount,  and  with  a  view  of  protecting  the 
water  supply  of  that  city  from  contamina- 
tion, plaintiff  board,  etc.,  had,  by  resolution 
duly  passed  and  communicated,  and  other- 
wise, endeavored  to  Induce  a  compliance  with 
the  law  on  part  of  defendant  town  and  had 
made  repeated  and  Insistent  demands  thereto, 
bnt  the  latter  had  thus  far  failed  and  refus- 
ed to  comply,  asserted  their  right  to  dis- 
charge the  untreated  sewage  Into  said  stream. 
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and  expressed  the  porpose  to  continue  so  to 
do.  In  connection  with  these  allegations,  a 
report  of  an  expert  was  submitted,  giving  a 
description  of  the  stream  and  Its  tributaries, 
the  fall,  volume  of  water,  etc.,  and  stating 
the  sources  of  contamination  that  could  be 
reasonably  apprehended.  Defendants,  ad- 
mitting that  they  were  'discharging  their 
sewage  into  the  river  without  any  treatment 
looking  to  Its  purification,  and  that  the  mu- 
nicipalities below  were  now  obtaining  their 
water  supply  from  the  river,  answer  the  com- 
plaint and  allege  that  they  have  now  main- 
tained their  water  supply  and  sewer  systeoi 
for  13  years,  commencing  long  before  the  dt- 
ies  mentioned  began  taking  their  water  sup- 
ply from  the  river;  that  the  nearest  of  these 
towns,  Rocky  Mount,  was  by  actual  measure- 
ment and  as  the  river  winds  75  miles  below 
Louisburg,  and  on  account  of  the  compari- 
tlvely  small  amount  of  their  sewage,  the 
volume  and  flow  of  the  wa.ter,  etc.,  there  was 
absolutely  no  danger  of  pollution  to  the  in- 
habitants of  the  lower  towns,  but  that  the 
water  by  .the  time  it  reached  them,  or  either 
of  them,  was  as  well  purified  as  it  could  pos- 
sibly be  by  any. known  method  of  treatment; 
that  this  was  not  only  true  as  a  scientific 
fact  but  defendant  bad  caused  the  same  to 
be  tested  by  experts  at  points  not  more  than 
halfway  dovm  the  stream  and  It  was  thereby 
ascertained  that  the  waters  of  the  river  were 
as  free  from  noxious  germs,  etc.,  as  they 
were  above  Iioulsburg  and  before  any  sew- 
age was  discharged  into  the  river.  Defend- 
ants denied  that  plaintiffs,  or  any  of  them, 
had  any  legal  right  to  maintain  the  suit,  and 
averred,  further,  that  they  had  never  been 
given  any  proper  hearing  before  the  board 
of  health  and  that  the  latter  had  never  made 
or  supplied  any  plan  or  system  to  be  pur- 
sued by  defendants,  and  by  means  of  which 
the  sewage  could  be  properly  treated,  etc. 
To  this  answer  plaintiff  demurred,  and,  the 
matter  having  been  heard  on  the  pleadings 
attached  thereto,  the  court  gave  Judgment 
that  defendants  be  restrained,  unless  a  prop- 
er system  of  sewage  treatment  was  Installed 
and  put  In  operation  within  90  days,  etc. 
From  which  Judgment  defendant  town  ex- 
cepted and  appealed. 

Wm.  R.  Ruffln  and  Tarborough  &  Beam, 
an  of  lioulsburg,  for  appellant.  L.  V.  Bas- 
sett,  of  Rocky  Mount,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as 
above).  In  section  S3,  Laws  1911,  c.  62,  a 
statute  to  collect  and  amend  the  laws  more 
directly  appertaining  to  the  public  health.  It 
Is  enacted  that : 

"No  person,  firm,  corporation,  or  municipality 
shall  flow  or  discharge  sewage  above  the  intake 
into  any  drain,  brook,  creek  or  river  from  which 
a  public  drinking  water  supply  is  taken,  unless 
the  same  shall  have  been  passed  through  some 
well-known  systetm  of  sewage  purification  ap- 
proved by  the  state  board  of  health;  and  the 
continued  flow  and  discharge  of  such  sewage 
may  be  enjoined  on  the  application  of  any  per- 


Thls  same  provision  enacted  in  1903  (dbap- 
ter  159,  |  13)  and  contained  In  Revlsol  1906, 
§  3051,  has  been  very  fully  considered  and 
upheld  in  several  dedsiona  of  the  court 
(Shelby  v.  Power  Co.,  156  N.  C.  196,  Tl  S.  E. 
218,  35  L.  B.  A.  [N.  S.]  488,  Ann.  Gas.  1912C, 
179;  Durham  v.  Cotton  MUU,  144  N.  C.  706, 
67  S.  E.  465,  11  L.  R.  A.  [N.  S.]  U63;  Dur- 
ham V.  Cotton  MilU,  141  N.  C.  615,  54  S.  E. 
453,  7  li.  R.  A.  [N.  S.]  321);  and  it  appear- 
ing from  the  statements  and  admissions  in 
the  pleadings  that  defendant  town  has  been 
for  several  years  past,  and  is  now,  discharg- 
ing its  raw  sewage  into  Tar  river,  and  that 
below,  on  said  stream  and  beginning  not 
more  than  75  miles  as  the  river  winds,  sev- 
eral other  towns  are  drawing  their  public 
drinking  water  supply  therefrom,"  the  case  is 
one  coming  directly  within  the  provisions  of 
the  law,  and  we  are  of  opinion  that  defend- 
ant has  been  properly  enjoined. 

[1]  It  is  urged  for  defendant  that,  plain- 
tiffs having  demurred  to  the  answer,  it  is 
thereby  admitted  that  the  water  supply  of  the 
lower  towns  are  entirely  beyond  the  danger 
zone,  and  that,  owing  to  the  natural  condi- 
tions prevailing,  the  distance,  the  volume 
and  flow  of  the  stream,  etc.,  the  water  sup- 
ply of  the  lower  towns  Is  as  free  from  pol- 
lution as  if  it  had  been  subject  to  any  kind 
of  known  purification,  etc.  It  is  fully  rec- 
ognized that  for  the  purpose  of  presenting 
the  legal  question  involved  a  demurrer  is 
construed  as  admitting  relevant  facts  well 
pleaded,  and  ordinarily  relevant  inferences 
of  fact  necessarily  dedndble  therefrom,  but 
the  principle  Is  not  extended  to  admitting 
conclusions  or  Inferences  of  law  nor  to  ad- 
missions of  fact  when  contrary  to  those  of  ' 
which  the  court  is  required  to  take  Judicial 
notice,  and  more  especially  when  such  op- 
posing facts  and  conditions  are  declared  and 
established  by  a  valid  statute  applicable  to 
and  controlling  the  subject.  Prlchard  t. 
Com'rs,  126  K.  C.  908-913,  36  S.  E.  853,  78 
Am.  St.  Rep.  679;  Hopper  v.  Covington,  118 
U.  S.  14&-151,  6  Sup.  Ct  1025,  30  L.  Ed.  190; 
Equitable  Assurance  v.  Brown,  213  U.  S.  25, 
29  Sup.  Ct.  404,  63  L.  Ed.  682;  Groefl  v. 
Equitable  Insurance,  160  N.  Y.  19,  54  K.  E. 
712,  49  L.  R.  A.  288,  73  Am.  St  Rep.  669; 
Grifiln  v.  Railroad,  72  Ga.  423;  Branbam  v. 
Mayor,  24  Cal.  585;  8  PL  &  Pr.  336-338;  81 
Cyc.  333-337.  While  a  demurrer  might  be 
taEen  as  an  admission  that  the  water  of  Tar 
river  reaches  the  lower  towns  without  ap- 
preciable contamination  from  defendant's 
sewage  and,  in  proper  instances,  such  an  ad- 
mission would  Justify  a  denial  of  any  Inter- 
ference by  court  process,  it  may  not  have 
that  effect  when  a  statute,  explicit<ln  terms 
and  plain  of  meaning,  absolutely  forbids  the 
discharge  of  untreated  sewage  into  the . 
stream,  in  another  section  makes  Its  act  a 
misdemeanor  and  In  effect  declares  such  con- 
duct and  the  conditions  thereby  created  an 
indictable  nuisance.    True,  in  the  cases  up-   i 
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boldlng  the  law  heretofore  cited,  the  dis- 
tances between  the  upper  and  lower  points 
on  the  river  were  17  and  25  miles,  respec- 
tively, and  the  distance  here  is  said  to  be 
75  miles  as  the  river  winds,  but  this  differ- 
ence, in  our  opinion,  may  not  be  allowed  to 
affect  the  result 

[2]  The  conservation  and  protection  of  the 
public  water  supply  are  peculiarly  within 
the  police  power  of  the  state,  referred  very 
largely  to  the  legislative  discretion,  entirely 
so  with  us,  unless  it  clearly  offends  against 
some  constitutional  principle;  and,  the  Leg- 
islature, in  the  exercise  of  such  powers,  hav- 
ing forbidden  the  use  of  such  stream  for  the 
purpose  and  in  the  manner  described.  Its  de- 
cision on  the  facts  presented  must  be  accept- 
ed as  final,  and  defendants  required  to  con- 
form to  the  requirements  of  the  law.  Skin- 
ner V.  Thomas,  171  N.  0.  98,  87  S.  E.  976,  L. 
R.  A.  1916E,  338;  State  v.  Railroad,  169  N. 
C.  295-304,  84  S.  B,  283;  Daniels  v.  Homer, 
139  N.  C.  219,  51  S.  E.  992,  3  L.  R.  A.  (N.  S.) 
997. 

[3]  And  the-  same  answer,  we  think,  will 
suffice  to  a  kindred  position  insisted  on,  that 
the  defendant  town,  situate  on  the  river,  had 
installed  Its  present  system  long  before  the 
lower  towns  had  resorted  to  the  stream  for 
their  public  water  supply,  and  has  operated 
same  in  the  present  manner  for  at  least  13 
years  without  hindrance  or  question  on  the 
part  of  the  health  authorities  or  any  others, 
and,  to  compel  defendants  now  to  make  this 
radical  change  In  their  system  at  a  burden- 
some and  unnecessary  cost  would  be  an  un- 
warranted interference  with  defendant's  ripa- 
rian and  vested  rights,  etc  In  so  far  as  the 
mere  question  of  time  Is  concerned,  and  as 
between  individuals,  it  requires  an  adverse 
user  of  20  years  to  create  a  right  of  this 
character  (Tlse  v.  Whitaker,  146  N.  O.  374, 
59  S.  E.  1012),  and,  in  reference  to  this  stat- 
ute, it  was  expressly  held  in  Shelby  v.  Pow- 
er Co.,  supra,  that  no  length  of  time  will  Jus- 
tify the  maintenance  of  a  nuisance  of  this 
kind  as  against  the  public.  On  this  question. 
Brown,  Judge,  delivering  the  opinion,  said: 

"There  are  authorities  to  the  effect  that  as 
against  a  private  individual  lower  down  on  the 
stream  the  right  to  pollute  it  to  a  greater  ex- 
tent than  is  permissible  at  common  law  may  be 
acquired  by  prescripticMi  by  an  upper  riparian 
owner.  But  we  are  not  now  dealing  with  the 
rights  of  riparian  owners,  but  with  the  rights 
of  the  pubUc  at  large  as  represented  by  the 
General  Assembly.  It  is  well  settled  that,  un- 
less by  legislative  enactment,  no  title  can  be 
acquired  against  the  public  by  user  alone,  nor 
lost  to  the  public  by  nonuser.  Commonwealth 
V.  Moorehead  [118  Pa.  844,  12  AtL  424],  4  Am. 
St  Rep.  601,  and  cases  dted.  Am.  &  Eng.  1190. 
Public  rights  are  never  destroyed  by  long-contin- 
ued encroachments  or  permissive  trespasses.  If 
it  is  in  the  power  of  the  General  Assembly,  in 
the  exercise  of  its  police  power,  as  we  nave 
held  in  the  Durham  Case,  to  enact  this  law  and 
make  its  violation  a  misdemeanor,  it  necessarily 
follows  that  the  defendant  could  not  acquire  a 
right  by  prescription  which  would  exempt  it 
from  the  operation  of  the  statute." 


And  even  vested  rights  having  reter&ace  to 
the  ordinary  incidents  of  ownership  must 
yield  to  reasonable  interference  in  the  exor- 
cise of  police  power.  In  that  field,  as  stated, 
the  Judgment  of  the  Legislature  is,  to  a  great 
extent,  decisive,  and  must  be  upheld  unless 
the  statute  in  question  has  no  reasonable  re- 
lation to  the  end  or  purpose  in  view  and  is 
manifestly  an  arbitrary  and  palpable  inva- 
sion of  personal  and  private  rights.  SUnner 
v.  Thomas,  supra;  State  v.  Railroad,  su- 
pra; Hadacheck  v.  Los  Angeles,  239  U.  S. 
394,  36  Sup.  Ct  143,  60  L.  Ed.  348 ;  Chicago, 
etc.,  Railroad  v.  Tranbarger,  238  U.  S.  67-77, 
35  Sup.  Ct  678,  59  L.  Ed.  1204 ;  Reinman  v. 
City  of  Llttie  Bock,  237  U.  S.  171,  35  Sup. 
Ct  511,  59  L.  Ed.  900;  Mo.  Pac.  B.  K.  v. 
Omaha,  235  U.  S.  121,  35  Sup.  Ct  82.  59  L. 
Ed.  157;  McLean  v.  Arkansas,  2U  U.  S.  539- 
547,  29  Sup.  Ct  206,  53  L.  Ed.  315.  In  Skin- 
ner's Case,  supra,  speaking  of  the  police  pow- 
er, Allen,  Judge,  delivering  the  opinion  of 
this  court,  said: 

"It  is  the  power  to  protect  the  public  health 
and  the  public  safety,  to  preserve  good  order 
and  the  public  morals,  to  protect  the  lives  and 
property  of  the  citizens,  the  power  to  govern 
men  and  things  by  any  legislation  appropriate 
to  ,that  end"  (citing  from  9  Ency.  of  U.  S.  Re- 
ports 473,  and  again  from  the  Slaughtertioose 
Cases,  16  WaU.  36,  21  L.  Ed.  894).  "Upon  it 
depends  the  security  of  social  order,  the  life  and 
health  of  the  citizens,  the  comfort  of  an  exist- 
ence in  a  thickly  populated  community,  the  en- 
joyment of  private  and  social  life,  and  the  bene- 
ficial use  oi  property" 

— and,  ftirther: 

"The  exercise  of  this  power  Is  left  largely  to 
the  discretion  c^  the  lawmaking  body,  and  the 
authority  of  the  courts  cannot  be  invoked  unless 
there  is  an  unnecessary  interference  with  the 
rights  of  the  citizens,  or  when  there  is  no  rea- 
sonable relation  between  the  statute  enacted  and 
the  end  or  purpose  sought  to  be  accranplished." 

[4, 1]  In  Hadacheck's  Case,  supra,  in  ui>- 
bolding  a  city  ordinance  prohibiting  the  man- 
ufacturing of  brick  in  certain  localities  of  the 
ditj  of  Los  Angeles,  it  was  held,  among  other 
things,  as  follows: 

"While  the  police  power  of  the  state  cannot 
be  so  arbitrarily  exercised  as  to  deprive  per- 
sons of  their  property  without  due  process  of 
law  or  deny  them  equal  protection  of  the  law, 
it  is  one  of  the  most  essential  powers  of  govern- 
ment and  one  of  the  least  hmitable — in  fact. 
the  imperative  necessity  for  its  existence  pre- 
cludes any  limitation  upon  it  when  not  arbitra- 
rily exercised.  A  vested  interest  cannot  be- 
cause of  conditions  once  obtaining  be  asserted 
against  the  proper  exercise  of  the  police  power ; 
to  so  hold  would  preclude  development  Chi- 
cago &  Alton  E.  B.  V.  Tranbarger,  238  U.  S. 
67,  35  Sup.  Ct  678,  59  L.  Ed.  1204.  There 
must  be  progress,  and  in  its  march  private  in- 
terests must  yield  to  the  good  of  the  community. 
The  police  power  may  be  exerted  under  some 
conditions  to  declare  that  under  particular  cir- 
cumstances and  in  particular  locaiitiea  specified 
businesses  which  are  not  nuisances  per  se  (such 
as  livery  stables,  as  in  Beinman  v.  Littie  Bock, 
237  U.  S.  171,  35  Sup.  Ct  611,  59  L.  Ed.  900, 
and  brickyards,  as  in  this  case)  are  to  be  deem- 
ed nuisances  in  fact  and  law." 

In  Mo.  Padflc  v.  Omaha,  supra,  it  was 
said: 

"In  the  exercising  of  the  police  power,  the 
means  to  be  employed  to  promote  the  public 
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safety  are  primarily  in  the  judgment  of  the  Leg- 
islature, and  the  courts  will  not  interfere  wifli 
duly  enacted  legislation  which  has  a  substantial 
relation  to  the  purpose  to  be  accomplished,  and 
does  not  arbitrarily  interfere  with"  personal  and 
"private  rights." 

[t]  In  Tecognltion  of  these  well-established 
principles  and  on  the  admissions  appearing^ 
of  record  that  three  populous  and  progress- 
We  towns  lower  down  on  the  same  stream 
are  now  taking  their  drlnUng  water  supply 
from  the  river  beginning  within  a  distance 
of  75  miles,  and  adverting  to  the  sworn  state- 
ments of  the  board  of  health  and  its  dutiful, 
trained,  and  capable  secretary  that,  under 
the  conditions  presented  and  especially  In 
times  of  epidemic,  the  discharge  of  untreat- 
ed sewage  by  defendant  imports  a  menace  to 
the  inhabitants  of  tlie  lower  towns,  we  are 
of  (pinion  that  the  statute  in  question  is  a 
valid  law,  and  that  the  defendant  must  be 
beld  to  comply  with  its  provisions. 

[7]  It  is  further  contended  that  plaintiffs 
are  not  proper  parties  to  maintain  a  suit  of 
this  kind,  but  the  positioD  cannot  be  sustain- 
ed. We  are  inclined  to  the  opinion  that 
plaintiff  board,  as  a  public  quasi  corporation 
charged  with  the  duty  of  looking  after  the 
public  health  and  of  the  statutes  promotive 
of  such  purpose,  have  a  right  in  their  quasi 
corporate  name  to  resort  to  the  courts  of  the 
state  in  enforcement  of  these  statutes  and 
of  regulations  pursuant  thereto  having  the 
force  of  law  (Salt  Lake  City,  etc.,  v.  Gk>ldr 
Ing,  2  Utah,  319;  28  Cyc.  131),  but  the 
question  Is  not  necessarily  presented,  as  the 
secretary  of  the  board,  in  his  individual 
name.  Is  also  a  party,  and,  by  the  express 
provision  of  the  law,  an  Injunction  may  be 
obtained  on  the  "application  of  any  person." 
It  is  the  accepted  rule  with  us  that  the  join- 
der of  unnecessary  parties  is  without  mate- 
rial effect  except  as  to  the  matter  of  cost 
Ormond  v.  Insurance  Co.,  145  N.  C.  142,  58 
S.  E.  997.  The  presence  of  the  board  of 
bealth,  therefore,  even  without  the  power  to 
sue,  does  not  prevent  the  efficient  mainte- 
nance of  the  action.  And  the  further  posi- 
tion must  be  also  overruled  that  the  board 
of  health  have  prescribed  no  stated  method 
of  purification  informing  defendant  as  to  how 
they  must  proceed.  By  the  terms  of  the  stat- 
ute, expressly  forbidding  the  discharge  of  the 
sewage  unless  treated,  etc.,  the  defendants, 
and  others  in  like  case  desiring  to  use  the 
stream,  are  made  primarily  actors  in  such 
cases,  and  it  is  their  duty  to  confer  with  the 
board  and  ascertain  a  proper  method  before 
resorting  to  the  river  for  the  purpose.  It  is 
to  the  interests  of  municipalities  desiring  to 
make  use  of  a  stream  that  no  arbitrary  or 
fixed  method  or  system  should  be  establish- 
ed in  advance  for,  no  doubt,  tn  many  in- 
stances, a  modification  from  the  more  exact- 


r  ing  method  may  be  found  reasonable,  permit- 
ting the  maintenance  of  a  less  burdensome 
and  less  costly  system. 

[B]  In  any  event,  the  statute  bearing  on 
the  conduct  of  defendant  is  peremptory,  and 
they  must  at  once  confer  with  the  board  of 
health  and  .obtain  and  follow  the  reasonable 
requirements  prescribed  for  the  conditions 
presented. 

We  find  no  error  in  the  judgment  below, 
and  this  will  be  certified  that  judgment  be 
entered  restraining  defendant  from  discharg- 
ing their  untreated  sewage  into- Tar  river  un- 
less, within  a  definite  time  stated,  the  time 
fixed  to  be  reasonable  for  the  purpose,  the 
method  of  treatment  looking  to  the  purifica- 
tion of  the  sewage  shall  be  Installed  and  put 
in  operation  as  required  by  law. 

Afiirmed. 

GliARK,  G.  J.,  concurs  in  the  opinion  in 

every  respect  and  calls  attention  to  the  fact 
that  according  to  the  official  reports  of  the 
state,  of  which  the  court  takes  judicial  no- 
tice, therb  are  already  98  cities  and  towns  In  • 
North  Carolina  which  have  public  waterworks 
and  10  more  are  now  being  built  This  num- 
ber Includes  58  countj-  seats  and  nearly  every 
town  in  the  state  of  over  1,000  population 
according  to  the  last  census.  The  town  of 
Belbaven  with  2,863  population  was  the  last 
town  of  over  2,000  population  without  such 
public  faculties.  Comparatively  few  between 
1,000  and  2,000  in  population  remain  without 
such  public  waterworks,  while  Saluda  with 
235  population,  Franklin  with  379,  and  10 
other  under  1,000,  have  already  Installed  such 
plants. 

That  the  state  has  been  comparatively  free 
of  late  years  from  epidemics  of  typhoid  fe- 
ver and  others  of  a  water-borne  origin  Is  due 
to  the  general  interest  that  has  been  taken 
in  the  protection  of  public  water  supplies  and 
the  supervision  of  sewerage. 

The  number  of  public  water  plants  and  of 
towns  having  sewerage  wlU  steadily  Increase, 
and  with  It  the  Importance  of  preventing  the 
pollution  of  our  streams  and  waterways. 
The  act  of  the  Legislature  for  this  purpose 
is  very  carefully  drawn  and  should  there  be, 
on  experience,  any  defect  found  it  will  be 
remedied  by  legislation.  The  province  of  the 
courts  is  to  construe  such  legislation  in  ac- 
cordance with  Its  intent  and  in  favor  of  the 
most  careful  enforcement  in  behalf  of  the 
health  of  the  people  at  large. 

With  the  growth  of  the  state  in  popula- 
tion and  wealth  legislation  of  this  kind,  which 
was  unknown,  if  not  unneeded,  in  an  earlier 
day,  has  become  a  necessity.  Salus  popuU 
snprema  lex.  The  public  welfare  is  the  high- 
est law. 
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GRAY  T,  UBNTZ.    (No.  353.) 

(Supreme  Ck>urt  of  North  Carolina.    April  11, 
1917.) 

1.  IiIarkiaok  ®=>25(4)— Mabbiaoe  Licenses- 
Duty  OF  Reoisteb. 
Rcvisal  1005,  {  208S,  providea  that  the  writ- 
tea  consent  of  the  parents  to  a  marriage  shall 
be  filed  with  the  register  where  either  of  the 
parties  is  under  18  years  of  age,  while  section 
2090  provides  that  the  register  of  deeds  who 
shall  knowingly  or  without  reasonable  inquiry, 
personally  or  by  deputy,  issue  a  license  for  the 
marriage  of  any  two  persons  to  which  there  is 
any  legal  impediment,  or  where  either  of  the 
persons  is  under  the  age  of  18  years  without  the 
consent  required  by  law,  shall  forfeit  and  pay 
^200  to  any  parent,  guardian,  or  person  standing 
m  loco  parentis  who  shall  sue  for  the  same. 
Held,  that  the  two  sections  which  were  intended 
to  prevent  hasty  and  improvident  marriages 
must  be  construed  together,  and  the  register, 
before  issuing  a  marriage  license,  should  demand 
the  production  of  the  written  permission  of  the 
parent  or  act  with  great  caution  and  care  in  as- 
certaining the  ages  of  the  parties,  as  a  man  of 
ordinary  prudence  would  in  making  decisions  in 
important  affairs  of  his  own. 

[E)d.  Note. — For  other  cases,  see  Marriage, 
CJent.  Dig.  {  85.] 

"2.  Mabriagx  ^=»25(e)— Licenses— PENALTiEa. 
In  an  action  for  the  penalty  prescribed  by 
Revisal  1905,  g  2090,  for  issuing  a  marriage  li- 
cense for  the  marriage  of  a  person  under  18  years 
of  age,  the  question  of  what  is  a  reasonable  in- 
quiry by  the  register  of  deeds  is  one  of  law  for  the 
court,  where  the  facts  are  undisputed. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Ctent  Dig.  S  35.] 

3.  Mabbiaoe  ®=»25(5>— Licenses— PENALTiKa 
In  an  action  under  Revisal  1905,  §  2090, 
against  a  rerfster  of  deeds  for  the  penalty  pre- 
scribed for  issuing  a  marriage  license  for  the 
marriage  of  a  girl  under  18  years  of  age,  the 
register,  though  he  might  have  communicated 
with  the  parent  of  the  girl  who  came  from  an- 
other county,  issued  a  license  6n  the  oath  of  the 
prospective  bridegroom  and  another  that  she 
was  over  18,  though  another  man  who  had  stat- 
ed that  he  knew  her  and. that  she  was  over  18 
refused  to  make  the  oath,  field,  that  where  it 
appeared  that  one  witness  as  to  the  girl's  age 
had  probably  been  drinking,  and  as  the  register 
acted  upon  statements  of  persons  unknown  to 
him,  he  cannot  be  deemed  to  have  exercised  due 
diligence  in  making  the  inquiry,  and  so  is  liable 
to  the  penalty. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  §  34.] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Long,  Judge. 

Action  by  S.  C.  Gray  against  J.  M.  Lehtz. 
ij'rom  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  directed. 

The  action  was  brought  to  recover  the  pen- 
alty of  $200,  allowed  by  Revisal,  g!  2088, 
2090,  for  Issuing  a  marriage  license  contrary 
to  the  provisions  of  those  sections. 

The  material  facts  are  that  one  Charles 
Stanley  applied  to  defendant  on  August  28, 
1915,  for  a  license  to  marry  Myrtle  Gray, 
daughter  of  plaintiff,  who  was,  at  the  time, 
16  years  and  about  4  months  old.  Stanley 
went  to  the  defendant's  office  with  John  Hull, 
who  was  asked  by  the  defendant,  according 
to  Hull's  evidence,  if  he  knew  the  age  of  the . 


girl,  to  wbldli  he  replied  that  he  bad  known 
her  all  his  life,  and  that  "to  the  best  of  hla 
knowledge,  or  the  beat  he  could  And  out,  she 
was  about  18  years  old — ^looked  like  a  girl 
about  18."  The  defendant  told  him  he 
would  have  to  swear  to  her  age,  and  be  said, 
"I  could  not  do  that;"  and  defendant  then 
said,  "You  can't  get  the  license."  Crias  Ed- 
wards was  then  brought  to  the  office,  who 
John  Hull  testified  looked  like  he  was  dmnk, 
was  drinking  the  day  before,  and  was  drank 
on  the  train  and  fighting  the  night  of  August 
28th.  Defendant  stated  that  be  did  not  ap- 
pear to  have  been  drinking  when  in  his  of- 
fice in  the  afternoon.  Criss  E^dwards  stated 
to  the  defendant  that  he  knew  Myrtle  Gray's 
age,  was  her  first  cousin,  and  bad  known  her 
all  her  life,  and  that  she  was  18  years  old 
on  her  last  birthday.  Defendant  then  warn- 
ed both  Stanley  and  Edwards  as  to  the  seri- 
ousness of  the  oath  they  were  about  to  take, 
and  they  replied,  "We  can  take  that  oath  all 
right;  we  know  what  we  are  doing."  The 
oath  was  administered  and  signed  by  them 
and  the  license  issued.    Defendant  testified: 

"Q.  Told  you  where  Mr.  Gray  liv«d?  A.  Tes; 
and  I  asked  Mr.  Stanley  about  phoning,  and  be 
said  they  had  no  phone.  Q.  Yon  knew  there 
was  a  telegraph  station  here  and  at  Mt  Airy? 
A.  Yes;  but  he  said  Mr.  Gray  lived  out  in  the 
country.  Q.  The  tnith  of  the  whole  matter  is, 
that  you  relied  solely  on  what  Chris  Awards 
and  Charlie  Stanley  said?  A.  No.  Q.  I  will 
ask  you  if  you  didn't  rely  solely  on  the  state- 
ments and  information  furnished  yon  by  Charlie 
Stanley  and  Chris  Edwards,  and  the  affidavit  fa> 
nished  you  and  on  the  license.  A.  Of  course, 
that's  what  I  had  to  do.  Q.  And  nothing  else 
but  that?  A.  No;  had  to  rely  on  what.tbey  all 
said.  Q.  You  didn't  phone  Mr.  Gray?  A.  No, 
sir.  Q.  You  didn't  telegraph?  A.  No,  sir.  Q. 
Didn't  make  any  inquiry  except  from  Chris  E^ 
wards  and  Charles  Stanley?  A.  Mr.  Hull.  Q. 
Oh,  well,  that  was  in  the  morning.  You  didn't 
go  out  and  see  anybody  in  town  abont  it?  A. 
No,  sir.  Q.  Did  you  know  Chris  Eldwards  and 
Charlie  Stanley  up  until  that  time — until  they 
came  in  your  office  that  day?  A.  No,  sir.  Q. 
Had  you  ever  seen  them?  A.  I  don't  know;  I 
might  have.  Q.  To  know  them?  A.  No.  not  to 
know  them.  Q.  You  didn't  know  what  kind  of 
character  either  one  of  them  had?    A.  No,  sir." 

The  defendant  knew  that  Charles  Stanley 
and  the  Grays  lived  in  Surry  county,  anu 
that  Stanley  had  come  to  Forsyth  county  for 
a  marriage  license.  Defendant  further  testi- 
fied: 

"Q.  Isn't  this  the  truth  about  it:  Aft«r  you 
had  found  a  man  that  would  swear  to  die  affi- 
davit— Chris  Edwards  and  Charlie  Stanley,  after 
they  had  agreed  to  swear  to  that  affidavit- you 
issued  the  license;  isn't  that  the  truth?  A.  No; 
after  he  brought  Mr.  Edwards  in,  and  I  explain- 
ed the  oath  to  them,  and  they  both  took  it, 
I  issued  the  license." 

There  was  some  evidence  given  by  defend- 
ant's witness,  W.  A.  Mickle,  that  when  Stan- 
ley came  back  In  the  afternoon,  he  showed 
him  an  unsigned  note  which  he  said  was 
from  the  father  and  mother  of  the  girl,  but 
that  he  told  him  it  would  not  do,  as  there 
was  no  evidence  that  it  was  genuine,  and 
wh»i  defendant,  came  in  he  spoke  to  him 
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about  !t,  and  added  that  "he  had  turned  It 
down,"  whereupon  defendant  said,  "It  was 
tbe  same  parties  who  had  been  In  that  morn- 
ing and  did  not  have  sufficient  evidence  of 
the  girl's  age."  The  witness  W,  A.  Mlckle 
testified  further  that  the  license  was  Issued 
on  the  affidavit  of  Stanley  and  Edwards  as 
shown  on  its  face.  There  was  evidence  of 
the  bad  character  of  Charles  Stanley  and 
Crlss  Edwards,  and  that  Edwards  Is  not  re- 
lated to  tbe  girl,  and  is  not  known  by  her 
family,  and  was  not  heard  of  before.  He  is 
a  cousin  of  the  Aliens  of  Hillsvllle,  Va.  The 
girl  lived  with  her  parents  In  Mt.  Airy,  and 
the  family  had  access  to  a  telegraph  station 
near  by  and  a  phone  across  the  street,  though 
there  la  no  phone  in  their  home.  The  mar- 
riage took  place  on  August  30,  1915,  after 
the  license  was  issued,  but  the  father  did  not 
know  that  the  license  had  been  issued  until 
Monday,  August  30tb,  when  he  read  the  no- 
tice of  it  in  the  newspaper.  He  then  wrote 
to  the  court  clerks  in  the  adjoining  counties, 
"and  fought  against  it."  He  wrote  to  Stuart 
and  HUlsville  in  Virginia,  but  did  not  wire 
or  phone  to  Mr.  Lentz,  because  he  did  not 
think  Charles  Stanley  would  leave  his  own 
county  and  go  to  another  in  the  same  state 
'for  a  license.  The  parents  had  not  consent- 
ed to  the  marriage  of  their  daughter.  De- 
fendant inquired  of  Stanley  why  they  had 
come  from  Surry  county  for  a  license,  but 
what  he  or  they  said  In  answer  to  his  inquiry 
does  not  appear.  None  of  the  parties,  John 
Hull,  Charles  Stanley,  and  Crlss  Edwards, 
was  known  by  defendant,  but  they  were  ab- 
solute strangers  to  him.  There  were  tele- 
phone and  telegraph  lines  connecting  Mt. 
Airy  with  Winston-Salem. 

Tbe  court  charged  the  Jury,  In  part,  as 
follows: 

"Tbe  law  requires  that  a  re^ster  of  deeds 
should  make  such  inquiry  as  a  prudent  business 
man,  acting  in  the  most  important  affairs  of 
life,  would  make;  to  make  such  inquiry,  not  as 
a  mere  matter  of  form,  bat  carefully  and  con- 
scientiously and  as  a  prudent  business  man — I 
will  quote  again— acting  in  the  most  important 
affairs  of  life,  would  make.  Now,  If  he  did  make 
such  inquiry  as  I  have  explained  to  you  that 
the  law  requires  him  to  make,  then  you  would 
answer  the  second  issae  in  his  favor,  'No.'  If  ha 
failed  to  make  such  inquiry,  then  you  answer 
tbe  iflsne  in  favor  of  the  plaintiff  Gray,  'Yes.' 
The  evidence  shows,  although  the  repster  of 
deeds  had  no  information  to  that  effect,  that 
Stanley  and  Edwards,  or  at  least  there  u  evi- 
dence to  tbe  effect  that  Stanl«r  and  Edwards 
were  men  of  bad  character.  The  evidence,  if 
believed,  shows  that  all  three  of  these  men — 
Stanley,  Edwards,  and  Hntl— were  strangers  to 
the  register  of  deeds,  and  that  he  had  no  infor- 
mation in  regard  to  them  from  any  person  out- 
side of  themselves,  and  that  be  made  no  attempt 
to  get  in  communication  with  tbe  parents  of  the 
girl,  but  that  he  issued  the  license  from  isiorma- 
ti<»i,  obtained  fr<»n  these  three  men,  and  tihat 
is  all  the  information  that  be  had.  It  is  for 
yon  to  say  whether  or  not  he  discharged  his  duty 
ander  the  rule  of  law  as  I  have  Md  down  to 
you.  It  Js  for  yon  to  say  whether  or  not  he 
made  reasonable  inquiry.  The  plaintiff  contends 
that  he  did  not  make  the  inquiry  that  a  man 
«ll  ordinary  prudence  would  make  in  the  dis- 
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charge  of  important  business  affairs,  but  relieJ 
upon  the  statements  of  men  who  were  utter 
strangers  to  him.  On  tbe  other  hand,  the  de- 
fendant contends  that,  all  things  considered,  he 
was  taking  tbe  affidavit  of  two  of  tbe  men — one 
of  them,  as  he  was  informed,  being  her  cousin, 
although  the  evidence  introduced  by  tbe  plain- 
tiff, if  believed,  shows  as  a  matter  of  fact  that 
be  was  not  her  cousin,  and  also  upon  th6  state- 
ment of  Mr.  Hull;  all  of  fhe  parties  stating  to  tbe 
register  of  deeds  that  they  had  known  tbe  girl 
practically  all  their  lives,  or  her  life,  and  that 
that  was  saSicient  to  convince  a  man  of  ordi- 
nary prudence,  in  tbe  discharge  of  important 
business  affairs,  that  be  could  safely  rely  and 
act  upon  their  statement,  upon  information  laid 
before  him  In  issuing  the  license." 

The  Jury  returned  the  following  verdict: 

"(1)  Was  Myrtle  Gray  at  the  time  of  the  is- 
suing of  tbe  marriage  license  under  the  age  of  18 
years,  as  alleged  in  the  complaint?  Answer: 
Yes. 

"(2)  Did  the  defendant  knowingly  or  without 
reasonable  inquiry  as  to  the  unlawful  impedi- 
ment issue  a  marriage  license  to  Charley  Stan- 
ley and  Myrtle  Gray,  as  alleged  in  tbe  com- 
plaint?   Answer:  No. 

"(3)  If  so,  what  sum,  if  any,  is  the  plaintiff 
entitled  to  recover  as  penalty  therefor?  No  an- 
swer." 

Judgment  for  defendant  upon  tbe  verdict, 
and  plaintiff  appealed. 

El  C.  Bivens,  of  Mt.  Airy,  and  Manning  & 
Kltchin,  of  Raleigh,  for  appellant,  tt,  M. 
Swink  and  Gilmer  Komer,  Jr.,  both  of  Wln- 
ston-Salem,  for  appsUee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  There  is  no  real  controversy 
about  tbe  material  facts  in  this  case,  and  if 
they  are  considered  in  the  view  most  favor- 
able to  the  defendant,  our  opinion  Is  that 
there  was  not  reasonable  Inquiry  by  the  de- 
fendant, so  that  It  could  appear  to  him  that 
the  parties  were  18  years  old  or  probable  that 
there  was  no  legal  impediment  to  the  mar- 
riage between  them.  Revisal,  H  2088,  2090, 
which  provides  that: 

A  register  of  deeds  "who  shall  knovringly  or 
without  reasonable  inquiry,  personally  or  by 
deputy,  issue  a  license  for  tbe  marriage  of  any 
two  persons  to  which  there  is  any  lawful  impedi- 
ment, or  where  either  of  the  peirsons  is  under 
the  age  of  18  years,  without  tbe  consent  re- 
quired by  law,  shall  forfeit  and  pay  two  hundred 
dollars  to  any  parent,  guardian,  or  *  *  * 
person  standing  in  loco  parentis  who  shall  sue 
for  the  same."     Section  2090. 

It  is  provided  by  section  2068  that  writteo 
consent  of  the  parent  to  the  marriage  shall 
be  ffied  with  the  register  where  either  of  the 
parties  is  under  18  years  of  age;  but  the  two 
sections  have  generally  been  construed  to- 
gether as  they  relate  to  the  same  subject 
The  statute  la  an  exceedingly  Important  one, 
and  was  enacted  to  prevent  hasty  and  improv- 
ident marriages.  It  is  remedial  In  Its  nature, 
as  it  furnishes  the  means,  and  the  remedy  for 
the  forestalling  of  all  evasions  or  violations  of 
its  provisions  by  tbe  tricks  and  contrivances 
of  the  ardent  and  artful  lover,  and  should 
be  construed  and  enforced  so  as  to  suppress 
the  mischief  and  advance  the  remedy.  Th^ 
duty  of  the  register  is  to  demand  the  prodnc-  ^ 
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tlon  of  the  written  permission  of  the  parent, 
or  to  act  witb  care  and  caution  in  ascertain- 
ing tbe  age  of  the  parties,  by  a  reasonable 
and  proper  inquiry,  such  as  a  man  of  ordi- 
nary prudence  would  make  in  important  af- 
fairs of  his  own. 

[2, 3}  It  has  been  held  that  when  the  facts 
are  not  disputed,  what  is  a  reasonable  in- 
quiry is  a  question  of  law.  Joyner  t.  Rob^ 
erts,  114  N.  C.  389,  19  S.  E.  645;  Joyner  t. 
Harris,  157  N.  C.  295,  72  S.  B.  970.  Some 
rules  have  been  formulated  for  our  guidance 
in  cases  of  this  kind,  and  they  will  be  found 
in  tbe  laat-cited  case.  They  are  founded  up- 
on prior  decisions  of  this  court,  and  are  deem- 
ed to  be  sound  and  firmly  settled.  We  need 
not  restate  them  here,  but  simply  refer  to 
several  cases  where,  as  we  think,  the  law  has 
been  stated  directly  contrary  to  the  charge  of 
the  court,  upon  the  vital  and  decislTe  question 
InTolved  in  this  appeal.  Justice  Merrimon 
said: 

"The  license  shall  not  be  issued  as  of  course 
to  any  person  who  shall  apply  for  it— the  reg- 
ister is  charged  to  be  cautious  and  to  scrutinize 
the  application;  it  must  appear  probable  to 
him  upon  reasonable  inquiry,  when  he  has  not 
personal  knowledge  of  the  parties,  that  the  li- 
cense may  and  ought  to  be  issued.  The  proba- 
bility npon  which  the  register  should  act  ia 
not  such  as  arises  from  conjecture,  *  •  • 
but  •  •  •  from  inquiry  of  trustworthy  pet- 
sons  known  to  the  register  who  can  and  do  give 
pertinent  information  called  out  by  similar  in- 
quiry presently  or  within  a  reasonable  time, 
from  the  examination  of  pertinent  records  and 
entries,  from  inquiry  as  to  like  events,  and  from 
the  like  inquiries;  and  tbe  evidence  thus  elicited 
shonld  render  it  probable — more  likely  than  the 
contrary — that  the  license  should  be  issued  in 
pursuance  of  the  am)lication  for  the  same. 
•  •  •  To  issue  a  license  to  marry  'without 
reasonable  inquiry,'  without  care  and  scrutiny, 
and  when  it  does  not  appear  probable  to  the 
register  that  it  may  and  ought  to  issue,  as  the 
law  contemplates,  Is  a  perversion  of  the  stat- 
ute, disappoints  its  just  purpose,  and  often- 
times brings  distress  and  ruin  upon  individuals 
and  families.  To  prevent  such  evils  the  stat- 
ute provides  heavy  penalties.  •  •  •  Surely 
such  inquiry  in  respect  to  such  a  matter  was  not 
reasonable,  nor  did  the  inquiries,  and  the  in- 
formation so  unsatisfactory,  make  it  appear 
probable  that  the  female  was  of  the  age  of  18 
years.  The  mere  personal  appearance  of  an 
entire  stranger  was  not  evidence  to  create  such 
probability;  it  was  scarcely  ground  for  conjec- 
ture. That  an  entire  stranger,  not  Touched  for, 
shonld  make  such  an  application  was  rather 
ground  of  suspicion  that  it  was  not  made  in 
good  faith,  and  this  should  have  prompted  fur- 
ther and  satisfactory  inquiry  before  issuing  the 
license.  CJoley  v.  Lewis,  91  N.  C.  21;  Bowles 
V.  Cochran,  supra  [98  N.  C.  398]."  Williams 
T.  Hodges,  101  N.  C.  300,  7  8.  B.  786. 

The  rule  is  well  stated  in  Trollnger  v.  Bor- 
oughs, 133  N.  O.  316,  45  S.  B.  862,  by  Justice 
Connor,  as  follows: 

"While  we  may  not  prescribe  any  rule  for  the 
guidance  of  the  register,  it  would  seem  that 
'reasonable  inquiry'  involves  at  least  an  inquiry 
made  of,  or  information  furnished  by,  some  per- 
son known  to  tbe  register  to  be  reliable,  or,  if 
unknown,  identified  and  approved  by  some  re- 
liable person  known  to  the  register.  This  is  the 
rule  upon  which  banks  act  in  paying  checks, 
and  surely  in  the  matter  of  such  grave  import- 
ance aa  issuing  a  marriage  license  the  register 
shonld  not  be  excused  npon  a  less  degree  of 


care.  It  is  said  that  if  tbe  register  fails  to 
issue  the  license  upon  a  proper  apiriication  he  is 
liable  to  the  penalty.  Certainly  this  statute 
would  not  be  construed  to  impose  such  penalty 
unless  it  was  made  to  appear  uiat  su<^  informa- 
tion was  furnished  tlie  register  as  would  induce 
a  man  of  ordinary  prudence  upon  reasonaUe 
inquiry  to  issue  it." 

Tbe  facts  in  this  case  which,  are  claimed  to 
show  reasonable  inquiry  are  certainly  no 
stronger  than  those  In  Trolinger  t.  Boron^is, 
and  we  do  not  think  they  are  as  strong.  In 
Cole  V.  Laws,  104  N.  C.  651, 10  S.  E.  172,  the 
rule  is  thus  stated  in  the  syllabus: 

"When  a  registrar  of  deeds  issues  a  license 
for  the  marriage  of  a  woman  under  18  years 
of  age,  without  the  assent  ot  her  parents,  npon 
the  application  of  one  of  whose  general  diarac- 
ter  for  reliability  he  was  ignorant,  and  who 
falsely  stated  the  age  of  the  woman,  without 
making  any  further  inquiry  as  to  hb  sources 
of  information,  held,  that  he  had  not  made  sadi 
reasonable  inquiry  into  the  facts  as  the  law  re- 
quired, and  he  incurred  the  penalty  for  the 
neglect  of  his  duty  in  that  respect" 

Likewise  in  Morrison  v.  Teague,  143  N.  C. 
186,  65  S.  B.  521,  it  was  held  that: 

"In  an  action  against  a  register  of  deeds  to 
recover  the  penalty  under  Revisal,  |  2080,  for 
issuing  a  marriage  license  contrary  to  its  pro- 
visions, where  the  uncratradicted  evidence  show- 
ed that  the  register  took  the  word  of  the  pro- 
spective t>ridegroom  and  his  fHend,  neither  of 
whom  he  knew,  as  to  the  age  of  the  young  lady, 
and  made  no  further  inquiry  of  any  one,  the 
court  should  have  given  tbe  plaintiff's  prayer 
for  instruction  that  as  a  matter  of  law  defend- 
ant failed  to  make  reasonable  inquiry  as  to  tbe 
age  of  plaintiff's  daughter." 

The  present  Chief  Justice  said  in  Laney 
T.  Mackey,  144  N.  C.  at  page  634,  57  S.  B.  at 
page  887: 

"The  application  was  made  by  a  man  whose 
name  was  not  known  to  ttie  defendant,  whcnn 
he  does  not  show  to  have  been  trustworthy,  and 
as  to  whom  the  only  evidence  is  that  his  general 
character  is  bad.  Sudi  inquiry  as  the  defendant 
made  in  this  case  was  not  reasonable.  It  was 
purely  perfunctory  and  did  not  furnish  the  se- 
curity against  a  violation  of  the  law  required 
by  a  proper  observance  of  the  requirements  of 
the  statute." 

The  same  rule  was  adopted  by  the  court 
in  Agent  t.  Willis,  124  N.  a  29.  at  page  33, 
32  S.  B.  322,  at  page  323,  where  Justice  Mont- 
gomery says: 

"The  defendant  seemed  to  think  that  an  oath 
on  tbe  part  of  anybody  was  all  that  was  neces- 
sary to  anthorize  him  to  issue  the  license.  But 
the  character  of  the  witness  and  accuracy  of 
information  are  the  things  that  tbe  register  of 
deeds  should  look  to  when  he  issues  a  license  for 
marriage,  in  cases  where  there  is  doubt  about 
the  age  of  the  parties." 

The  language  of  Justice  Brown,  in  Mont- 
son  V.  Teague,  143  N.  a  186,  66  S.  E.  621, 
follows  closely  the  facts  oC  our  case,  and  is 
very  suggestive  of  the  real  principle  and 
established  rule  which  should  control  tbe  de- 
cision of  it: 

"The  learned  ooonsel  for  the  defendant,  Mr. 
Gwaltney,  most  earnestly  cmitended  in  las  arga- 
ment  that  upon  a  fair  interpretation  of  die 
words  'reasonable  inquiry,'  the  charge  ot  bis 
honor  should  be  sustained.  Notwithstanding  we 
find  ourselves  unable  to  reconcile  this  view 
with  very  recent  decimons  of  this  conrt,  we 
agree  with  counsel  that  npon  thf  evidence  in  the 
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record  the  question  was  one  of  law,  and  that 
his  honor  was  correct  in  lo  holding.  The  un- 
contradicted evidence  shows  that  the  register 
toolc  the  word  of  the  prospective  bridegroom  and 
his  friend  as  to  tiie  age  of  the  young  lady,  and 
made  no  further  inquiry  of  any  one;  that  the 
register  did  not  Icnow  either  Kennedy  or  his 
friend.  The  register's  suspicions  seem  to  have 
been  aroused,  for  he  inquired  why  they  applied 
for  license  in  TaylorsviJle,  as  the  girl  lived  in 
Iredell;  nevertheless,  he  made  no  farther  in- 
quiry." 

Cblef  Justice  Smith  said  in  Cole  t. 
Laws,  104  N.  O.  656,  10  S.  E.  172,  when  re- 
ferring to  facts  not  substantially  dissimilar 
to  those  In  this  case: 

"In  a  matter  involving  such  grave  conse- 
quences and  fixing  her  future  life,  did  the  deputy 
make  any  reasonable  effort  to  inform  himself 
of  the  fact,  and  act  with  a  prudent  regard  to  a 
parent's  rights  in  granting,  and  so  soon  follow- 
ing the  license  by  consummating  the  marriage 
itself?  The  case  cited  for  the  defendant  (Bowles 
V.  Oochran,  93  N.  C.  398)  is  not  at  variance 
with  the  view  talcen  of  the  facts  of  the  present 
case.  There  a  paper,  without  signature,  bow- 
ever,  was  produced  before  the  register,  giving 
the  age,  by  one  known  to  him  to  be  of  good  char- 
acter and  trustworthy,  and  the  applicant  stated 
that  he  knew  her  age  to  l>e  that  stated  in  the 
writing — 18  years.  "There  was  nothing  calculat- 
ed to  awaken  suspicion  in  tlie  register's  mind 
of  the  truthfulness  of  the  representations,  and 
it  was  held  that  the  penalty  had  not  been  in- 
curred (in  this  case).  No  such  favoring  cir- 
cumstances attend  the  action  of  the  deputy  to 
excuse  his  precipitate  action.  He  manifests  an 
inexcusable  indifference  to  tiie  results  of  his 
action,  and  risks  the  well-being  of  others  upon 
representations,  not  themsdves  suspicious, 
which  have  no  outside  support.  The  case  is 
not  like  that  of  Williams  v.  Hodges,  101  N. 
C.  soon  a.  »■  TSei,  •  •  *  in  which  more 
diligence  was  shown,  in  finding  out  the  facts  and 
the  true  age  of  the  infants  feme,  and  yet  it  was 
held  that  the  register  had  been  remiss  and  cul- 
pably careless  in  issuing  the  license.  In  the 
opinion,  Merrimon,  J.,  says:  "To  issue  a  license 
to  marry,  without  reasonal^e  inquiry,  without 
care  and  scrutiny,  and  where  it  does  not  appear 
probable  to  the  register  that  it  may  and  ought 
to  issue,  as  the  law  contemplates,  is  a  perver- 
aon  of  the  statute,  disappoints  its  just  purpose, 
and  oftentimes  brings  distress  and  ruin  uiran 
individuals  and  families.  To  prevent  such  evils, 
tlie  statute  provides  heavy  penalties.' " 

In  Purr  y.  Johnson,  140  N.  O.  157,  62  S.  B. 
664,  Justice  Connor  repeated  the  rule  in  lan- 
guage which  we  take  from  the  fourth  head- 
note: 

"While  the  court  may  not  prescribe  any  rule 
for  the  guidance  of  the  re^ster  it  would  seem 
that  'reasonable  inquiry'  involves  at  least  an 
inquiry  made  of,  or  information  furnished  by, 
some  person  known  to  the  register  to  l>e  reliable, 
or.  if  unknown,  identified  and  approved  by  some 
reliable  person  known  to  the  register." 

The  case  of  Joyner  v.  Harris,  167  N.  O.  295, 
72  S.  Bi  070,  while  In  some  respects  not  like 
this  one.  Is  yet.  In  principle,  not  nnllke  It 
It  referred  to  the  rule,  which,  as  we  have 
said,  had  been  settled  for  some  time  in  sev- 
eral decisions  of  this  court,  that  the  regis- 
ter should  have  some  reliable  Information 
before  be  issues  the  license  and  not  act  blind- 
ly or  too  confidingly  upon  the  statements  of 
mere  strangers,  and  especially  those  who  are 
directly  Interested  and  under  a  strmig  temp- 
tation to  falsify,  as  hera  We  adopted  and 
applied  the  familiar  rule  formulated  in  prevl- 


ons  cases  and  held  that  snffldent  inquiry  had 
not  been  made.  It  is  true  that  In  Joyner  t. 
Harris  we  treated  the  information  given  as 
to  her  age  as  practically  a  statement  of  the 
girl  herself,  but  the  case  la  otherwise  deci- 
sive of  this  one.    It  was  there  said: 

"If  we  should  hold  that  a  register  of  deeds  can 
satisfy  himself  as  to  the  essential  facts  upon  sudi 
an  inadequate  investigation  as  was  made  in 
this  case,  we  would  defeat  the  very  object  and 
purpose  of  the  statute  to  throw  safeguards  about 
the  young  and  inexperienced,  who  would,  by 
reason  of  their  youthful  impulses,  be  liable  to 
enter  into  so  scdemn  and  serious  a  relation 
lightly  or  unadvisedly,  and  not  soberly,  dis- 
creetly, and  reverently,  as  tbey  should  do  and 
as  tbe  best  interests  of  society  require  should 
be  done." 

The  fact  that  the  register  administered  an 
oath  to  the  applicant  and  his  friend  does  not, 
of  itself,  exonerate  him.  He  is  permitted  by 
the  statute  to  do  so  that  he  may  the  better 
elicit  the  facts,  and  his  doing  so,  or  failing 
to  do  so,  would  t)e  but  a  circumstance  for  the 
Jury  to  consider.  Furr  v.  Johnson,  supra. 
The  defendant  relied  upon  Bowles  v.  Ccxai- 
ran,  93  N.  C.  399,  Walker  v.  Adams,  109  N. 
C.  481,  13  S.  E.  907,  and  especially  oh  Har- 
cum  v.  Marsh,  130  N.  C.  154,  41  S.  E.  8.  It 
appeared  In  Bowles  v.  Cochran  that  "the  per- 
son who  produced  the  paper  [as  to  the  age] 
was  known  by  the  register  to  be  a  man  of 
good  character  and  reliable,  and  he  stated 
that  he  knew  the  statement  in  the  paper  to  be 
true" — ^not  at  all  like  this  case,  but  comes  di- 
rectly within  the  correct  rule.  Walker  v. 
Adams  was  a  case  of  the  same  Idnd.  The 
party  was  well  known  to  the  register,  and 
there  was  nothing  against  his  character,  and 
this  was  treated  by  the  court  as  some  evi- 
dence of  his  good  character  and  reliability 
upon  which  the  register  might  depend.  The 
last  case  (Harcum  v.  Marsh),  while  not  ex- 
actly like  this  case,  there  being  at  least  a 
legal  shade  of  difference,  has  been  criticized 
and  its  weight  and  authority  as  a  precedent 
greatly  diminished  and  impaired.  If  tbe  case 
has  not  been  disapproved.  Keferring  to  that 
case  in  Trollnger  ▼.  Boroughs,  133  N.  C.  at  ' 
page  315,  45  S.  £.  at  page  663,  Justice  Connor 
said: 

"It  may  not  be  easy  to  reconcile  .the  opinion 
of  tbe  court,  that  the  defendant  in  that  case  was 
not  liable,  with  several  cases  in  our  reports  de- 
fining the  term  'reasonable  inquiry.'  " 

And  again  (133  N.  0.  at  page  318,  45  S.  B. 
at  page  664): 

"Without  reviewing  the  several  cases,  we 
think  that  they,  certainly  with  the  exception  of 
Harcum  ▼.  Marsh,  supra,  lead  to  the  conclusion 
that  the  defendant  did  not  make  reasonable  in- 
quiry." 

Besides,  Justice  Merrimon  said  in  Williams 
V.  Hodges,  supra  (101  N.  C.  at  page  304,  7  S, 
E.  788): 

"The  mere  personal  apipearance  of  an  entire 
stranger  was  not  evidence  to  create  such  proba- 
bility (as  to  there  l>eing  no  legal  impedim^iQ ; 
it  was  scarcely  ground  f<^  c(»jectur&" 

If  those  cases  are  In  conflict  with  the  on^ 
we  have  cited,  as  stating  the  correct  rule,  w« 
would  not  regard  them  as  contiolUnc.  ji'ivr 
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In  this  caBe  the  evidence  shows  that  the 
defendant  relied  exclusively  upon  the  state- 
ments of  mere  strangers,  who  proved  to  be 
men  of  bad  character.  They  either  knew 
nothing  of  the  girl's  age,  or  If  they  did  know 
It,  they  swore  falsely  as  to  the  fact,  for  she 
was  Just  14  years  old  at  the  time.  John  Hull 
'had  put  the  defendant  on  his  g^nard  by  refus- 
ing to  swear  to  her  age,  or  even  that  It  was 
about  18  years,  though  he  had  known  her, 
he  stated,  all  her  life.  Crlss  Edwards,  who 
turned  out  to  be  a  perjurer,  and  appears  to 
have  been  a  bad  man  generally,  was  not  cal- 
culated by  his  demeanor,  even  If  not  drunk, 
to  Inspire  confidence  In  his  statements.  Hla 
manner  was  not  altogether  that  of  a  trust- 
worthy man.  But  when  the  evidence  Is  sift- 
ed, we  find  nothing  but  the  bare  statements 
of  entire  strangers  upon  which  the  defendant 
based  his  action  In  Issuing  the  license,  and 
we  hold  that  there  was  no  "reasonable  In- 
quiry" within  the  meaning  and  Intent  of  the 
law.  If  a  register  la  Justified  in  Issuing  a 
license  for  a  marriage  of  two  young  persons, 
under  the  circumstances  disclosed  in  this  rec- 
ord, the  statute  would  be  of  no  practical 
value;  Its  main  object  would  be  defeated, 
and  It  had  just  as  well  be  repealed,  because 
there  is  no  ordinary  man,  who  could  not  make 
as  good  a  showing,  and  sometimes  with  little 
effort,  as  we  find  in  this  evidence.  The  om- 
venlent  and  accommodating  friend  Is  not  al- 
ways hard  to  find.  The  statute  was  passed  to 
prevent  this  kind  of  imposition  upon  the  reg- 
ister. The  trial  court  should  have  charged 
the  jury,  as  requested  biy  the  plaintiff,  that 
there  was  no  reasonable  inquiry,  if  the  facts 
were  as  stated  by  the  witnesses. 

There  was  error  In  affirming  the  Judgment 
of  fbe  county  court,  and  It  will  be  so  certified 
to  the  end  that  proper  proceedings  be  taken 
to  set  aside  the  Judgment  and  verdict,  so  that 
there  may  be  a  new  trlaL 
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(No.  299.) 

April  11, 


(Supreme  Court  of  North  Carolina. 
1917.) 

1.  ConsTiTinioNAi.  Law  €=350— Leoislativx 

POWXK  OF  OENKBAIi  Asseublt— CONSTITn- 

TIOW. 
In  North  Carolina,  under  the  Constitution, 
the  General  Assembly,  so  far  as  the  constitu- 
tion is  concerned,  is  possessed  of  full  legisla- 
tive power,  unless  restricted  by  express  constitu- 
tional provision  or  necessary  implication. 

[Ed.  Not& — For  other  cases,  see  Constitution- 
al Law,  Cent  E^.  H  48,  49.] 

2.  Husband  and  Wife  €=36(2)  —  Mobtgaqb 
OF  Household  awd  Kitchen  Furnitube — 
Join  DEB  bt  Wife— Statute— CoHarrrDTioN- 

AUTY. 

Revisal  1905,  §  1041,  providing  that  a  chat- 
tel mortgage  by  the  husband  on  ttie  household 
and  kitciien  furniture  shall  be  void  unless  the 
wife  join  therein  and  her  privy  examination  be 
taken  in  the  manner  prescribed  by  law  as  on 
ccHiveyances  of  real  estate,  is  not  unconstitution- 
al as  an  interference  with  the  husband's  jus  dis- 


ponRndi,  but  Is  a  valid  exercise  of  the  police 
power. 

[Ed.  Note. — For  other  cases,  see  Hnsband  and 
Wife,  Cent.  Big.  {  16J 

3.  Husband  and  Wife  9=96(2)— Mobtgagk  of 
Household    and    Kitchen    Fuknitube  — 
JoiNDEB  OF  Wife— Piano— Statute. 
A  piano  purchased  by  a  hnsband  for  the  nse 
of  his  wife  and  daughters,  and  so  used  by  them 
in  their  home,  was  within  the  terms  and  mean- 
ing of  Revisal  1906,  f  1041,  providing  that  a 
chattel  mortgage  by  a  husband  on   the  house- 
hold and  kitchen  furniture  shall  be  void  unless 
the  wife  join  therein  and  her  privy  ezaminati<Hi 
be  taken. 

W'Ed.  Note. — For  other  cases,  see  Hnsband  and 
ife,  Cent  Dig.  f  16.] 

Appeal  from  Superior  Court,  New  Hanover 
County;   Bond,  Judge. 

Action  by  J.  H.  Thomas  against  L.  E.  Sand- 
lln.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Judgment  set  aside,  and  action 
dismissed. 

Civil  action  to  recover  a  piano  on  whldi 
plaintiff  held  a  chattel  mortgage,  executed 
by  the  defendant  to  secure  a  debt  of  $153,  due 
September,  1914.  On  the  bearing,  the  rele- 
vant facts  agreed  upon  by  the  parties  were  as 
follows : 

"(1)  L.  E.  Sandlin,  defendant  is  a  married 
man  residing  with  bis  wife  and  daughters.  (2) 
He  purchased  a  piano,  and  had  the  same  placed 
in  his  house  to  be  used  by  liis  wife  and  dangh- 
ters,  and  it  was  used  by  them.  (3)  That  L.  E. 
Sandlin  mortgaged  the  piano  subsequent  to  the 
passage  of  section  1041  of  the  Revisal  of  1905." 
"(5)  That  the  mortgage  was  not  signed  by  the 
wife  of  the  defendant,  nor  was  her  privy  exami- 
nation taken  as  reqmred  under  section  1041  of 
the  Revisal  of  1905.  (6)  That  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  $153, 
which  was  secured  by  said  mortgage,  less  a  cred- 
it of  $21.08,  leaving  a  balance  due  of  $131.92, 
with  interest  from  June  5,  1914." 

Upon  these  facts,  the  court,  reversing  the 
action  of  the  recorder,  entered  judgment  for 
plaintiff,  the  pertinent  portions  of  said  judg- 
ment, after  reciting  that  the  piano  was  pur- 
chased by  defendant  subsequent  to  passage 
of  section  1041,  being  as  follows : 

"Upon  the  foregoing  facts,  the  court  being  of 
the  opinion  that  a  piano  is  an  article  of  house- 
hold and  kitchen  furniture  under  section  1041  of 
the  Revisal  of  1905,  but  that  said  section  is  nn 
unwarranted  interference  with  defendant's  jus 
disponendi,  and  that  said  section  is  unconstitu- 
tional and  is  void ;  that  the  said  mort!;age  is  a 
valid  and  subsisting  lien  upon  said  piano,  and 
it  is  therefore,  upon  motion  of  counsel  for  plain- 
tiff, ordered,  adjudged,  and  decreed  that  the  said 
mortgage  is  a  valid  and  subsisting  lion  on  said 
piano;  that  the  plaintiff  recover  of  the  defend- 
ant the  said  piano,  which  is  hereby  condemned 
for  sale,"  etc. 

1.  O.  EClng,  of  Wilmington,  tor  appellant 
L.  J.  Polsson  and  J.  O.  Oarr,  all  of  Wilming- 
ton, for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  statute  enacted  In  1891  and  appearing 
In  Revisal  1905,  §  1041,  provides  that  a  chat- 
tel mortgage  by  the  husband  on  the  household 
and  kitchen  furniture  shall  be  void  unless 
the  wife  join  therein  and  her  privy  examl- 
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nation  be  taken  in  the  manner  prescribed  by 
law  as  on  conveyances  of  real  estate.  In  the 
present  Instance,  the  wife  did  not  Join  In  the 
conveyance  as  required,  and  unless  the  stat- 
ute is  nnconstltntional  or  the  piano  does  not 
come  within  Its  descriptive  terms,  a  recovery 
by  plalntUr  cannot  be  sastalned.  While  the 
jos  dlsponendl  Is  fnlly  recognized  with  tia  as 
a  substantial  incident  of  ownership  coming 
pnder  the  constitutional  grnaranties  for  the 
protection  of  private  property,  it  is  also  es- 
tablished in  this  jurisdiction  that  neither 
this  nor  any  other  proprietary  right  is  abso- 
lute in  its  nature,  but  the  same  is  enjoyed 
and  held  subject  to  legislative  regulation  in 
the  reasonable  exercise.of  the  police  power. 

It  has  been  properly  said  that  no  adequate 
or  satisfactory  deflnltton  of  police  power  can 
be  given ;  tor,  as  our  dvlUzation  and  social 
conditions  become  more  advanced  and  com- 
plex, the  extent  and  inclusive  character  of 
this  iwwer  Is  being  more  and  more  Illustrat- 
ed, and  in  the  later  dedsions  has  been  held 
to  embrace,  not  only  governmental  regula- 
tions appertaining  to  the  good  order,  health, 
and  morals  of  a  community,  but  also  such  as 
are  considered  promotive  of  Its  economic  wel- 
fare and  public  convenience  and  comfort  In 
reference  to  the  ownership  of  property,  the 
exercise  of  this  power  may  be  extended  to 
measures  affecting  Its  acquisition,  use,  trans- 
fer and  devolution,  the  latter  certainly  so 
far  as  the  disposition  of  proi)erty  by  will  is 
concerned,  being,  under  our  decisions,  in  the 
absolute  control  of  the  Legislature,  and,  as  to 
all  other  features  of  ownership,  the  legis- 
lative will  must  prevail  unless  clearly  in 
contravention  of  some  express  constitutional 
provision ;  the  recognized  position  being  that 
the  statute  will,  In  all  cases,  be  upheld  un- 
less It  has  no  substantial  relation  to  the  imr- 
pose  sought  to  be  attained  and  Is  an  arbitrary 
and  manifest  Invasion  of  personal  and  pri- 
vate rights.  Speaking  to  the  subject  in  6 
Ruling  Ctese  Caw,  193,  the  author  says : 

"All  property  within  the  jurisdictioD  of  a 
state,  however  unqualified  may  be  the  title  of 
the  owner,  is  held  on  the  implied  condition  or 
obligation  that  It  shall  not  be  injurious  to  the 
equal  right  of  others  to  the  use  and  benefit  of 
their  own  property.  In  order  words,  all  prop- 
erty is  held  subject  to  the  general  police  power 
of  the  state  so  to  regulate  and  control  its  use 
in  a  proper  case  as  to  secure  the  general  safety, 
the  public  welfare,  and  the  peace,  good  order, 
and  morals  of  the  community.  Accordingly  it  is 
a  fundamental  principle  of  the  constitutional 
system  of  the  United  States  that  rights  of  prop- 
erty, like  all  otiier  social  and  conventional  rights. 
are  subject  to  such  reasonable  restraints  and 
regulations  established  by  law  as  the  Legisla- 
ture, under  the  governing  and  controlling  power 
vested  in  it  by  the  Constitution,  may  think  nec- 
essary and  expedient.  And  to  these  ends,  the 
Legislature  under  its  police  power  may  pass 
laws  ref;ulating  the  acquisition,  enjoyment,  and 
disposition  of  property,  even  though  in  some  re- 
sp<M!ts  these  may  operate  as  a  restraint  on  in- 
dividual freedom  or  the  use  of  property.  The 
subordination  of  property  rights  to  the  just  ex- 
ercise of  the  police  power  has  t>een  said  to  l>e 
as  complete  as  is  the  subjection  of  these  rights 
to  the  proper  exercise  of  the  taxing  power ;  and 
it  is  held  that  this  implied  condition  is  quite 


Irrespective  of  the  source  or  diaracter  of  the 
title.  This  principle  is,  in  effect,  an  applica- 
tion of  the  maxim  which  underlies  the  police 
power,  'Sic  utere  tno  ut  aliennm  non  bedaa.' " 

And  authoritative  cases  on  the  subject  are 
In  full  support  of  this  statement  of  the  prin- 
ciple. Chicago  &  Alton  R.  B.  v.  Tranbarger, 
238  U.  S.  67,  85  Sup.  Ct  678,  69  U  Bd.  1204 ; 
Belnman  v.  City  of  Little  Rock,  237  U.  S. 
171,  36  Sup.  Ct  611,  59  L.  Ed.  000;  Atlantic 
Coast  Line  v.  Ooldsboro,  232  U.  S.  648-558,  34 
Sup.  Ct.  364,  68  L,  Ed.  721;  Mutual  Loan  Co. 
V.  Martell,  222  U.  S.  226-236,  32  Sup.  Ct 
74,  66  L.  Ed.  175,  Ann.  Cas.  1013B,  529,  af- 
firming same  case  in  200  Mass.  482,  86  N.  B. 
916,  128  Am.  St  Rep.  446 ;  McLean  v.  Arkan- 
sas, 211  n.  S.  639-647,  29  Sup.  Ct  206,  63  L. 
Ed.  316:  Holden  v.  Hardy,  169  U.  S.  366,  18 
Sup.  Ct.  383,  42  L.  Ed.  780;  Bnshnell  v. 
Loomls,  234  Mo.  371,  187  S.  W.  257,  36  L. 
R.  A.  (N.  S.)  1029;  Harbison  v.  KnoxvlUe 
Iron  Co.,  103  Ttenn.  421,  63  S.  W.  956,  66  L.  R. 
A.  816,  76  Am.  St  Rep.  682,  affirmed  in  183 
TJ,  S.  13,  22  Sup.  Ct.  1,  46  L.  Ed.  65.  In 
Atlantic  Coast  Line  v.  Goldsboro,  supra.  As- 
sociate Justice  Pitney,  delivering  the  opin- 
ion, said,  among  other  things  (232  U.  S.  658, 
84  Sup.  Ot  368,  68  L.  Ed.  721) : 

"For  it  is  settled  that  neither  the  'contract' 
clause  nor  the  'due  process'  clause  has  the  effect 
of  overriding  the  power  of  the  state  to  establish 
nil  regulations  that  are  reasonably  necessary  to 
secure  the  health,  safety,  good  order,  comfort,  or 
general  welfare  of  the  community;  that  this 
power  can  neither  l>e  abdicated  nor  bargained 
away,  and  is  inalienable  even  by  express  grant, 
and  that  all  contract  and  property  rights  are 
held  subject  to  its  fair  exercise  (citing  Slaugh- 
terhouse, 16  Wail.  36,  21  L.  Ed.  394,  and  other 
cases). 

And,  in  McLean  v.  Arkansas,  Associate 
Justice  Day  for  the  court,  said : 

"The  Legislature,  I>einE  familiar  with  local 
conditions,  is  primarily  the  judge  of  the  neces- 
sity of  such  enactments.  The  mere  fact  that  a 
court  may  differ  with  the  Legislature  in  its 
views  of  public  policy,  or  that  judges  may  bold 
views  inconsistent  with  the  propriety  of  the 
legislation  in  question,  affords  no  ground  for  Ju- 
dicial interference,  unless  the  act  *  *  *  is 
unmistakably  and  palpably  in  excess  of  legisla- 
tive power." 

Our  own  decisions  are  in  accord  with  these 
cases,  chiefly  Interpretative  of  the  federal 
Constitution.  Board  of  Health  v.  Town  of 
Louisburg,  91  S.  E.  1019,  present  term ;  Skin- 
ner V.  Thomas,  171  N.  a  99,  87  S.  a  976,  L. 
R.  A.  1916E,  338;  Glenn  v.  Express  Co.,  170 
N.  &  286,  87  S.  B.  136 ;  State  v.  Railroad, 
168  N.  C.  295,  84  S.  E.  283. 

[1]  All  the  more  so  that  In  this  state,  un- 
der our  Constitution,  the  General  Assembly, 
so  far  as  that  Instrument  U  concerned.  Is 
possessed  of  full  legislative  powers  unless 
restrained  by  express  constitutional  provi- 
sion or  necessary  Implication  therefrom. 
State  V.  Lewis,  142  N.  C.  626,  55  S.  E.  600, 
7  L.  R.  A.  (N.  S.)  669,  9  Ann.  Cas.  804;  Black 
on  Constitutional  Law  (3d  EA.)  357.  In  Lew- 
is Case,  supra,  It  was  held: 

"The  Legislature  of  North  Carolina  has  full 


legislative  power,  which  the  people  of  this  state 

■  e  Parliament  of  .Eng- , 
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land  or  any  other  legialadre  body  of  a  free  peo- 
ple, save  only  as  there  are  restrictions  imposed 
bjr  the  Legislature  by  the  state  and  federal  Con- 
Bututions." 

Among  the  authorities  heretofore  dted, 
the  case  coming  nearer  probably  to  the  one 
before  us  Is  Mutual  Loan  t.  Martell,  supra, 
in  which  an  act  of  the  Legislature  of  Massa- 
chusetts provided  that  no  order  for  assign- 
ment of  wages  to  be  earned  in  amount  less 
than  $200,  should  be  valid  unless  accepted 
In  writing  by  the  employer,  and,  In  case  of 
a  married  man,  no  such  order  should  be  val- 
id unless  the  written  consent  of  his  wife  was 
attached  thereto.  The  statute  was  upheld  by 
the  Supreme  Court  of  Massachusetts  and  the 
decision  was  sustained  by  the  Supreme  Court 
of  the  United  States  (Mutual  Loan  Co.  v. 
MarteU,  222  U.  S.  226,  32  Sup.  Ct  74,  56  L. 
13d.  175,  Ann.  Cas.  1913B,  529),  both,  tribu- 
nals making  distinct  reference  to  the  re- 
quirement as  to  the  wife's  signature.  In  the 
opinion  of  the  United  States  Supreme  Court, 
by  Associate  Justice  McKenna,  it  was  held, 
among  other  things: 

"The  validity  of  police  regulations  depends 
lipon  the  circumstances  of  each  case,  whether  ar- 
bitrary or  reasonable  and  whether  really  design- 
ed to  accomplish  a  legitimate  public  purpose. 
Chicago,  Burlington  &  Quincy  Uy,  Co.  v.  lUi- 
noig,  200  U.  S.  5»1J?6  Sup.  Ct.  350,  60  L.  Ed. 
596,  4  Ann.  Cas.  1175].  The  power  of  the  state 
extends  to  so  dealing  with  conditions  existing  in 
the  state  as  to  bring  out.  of  them  the  greatest 
welfare  of  its  people.  Bacon  v.  Walker,  204  U. 
S.  311  [27  Sup.  Ct.  289,  51  L.  Ed.  490].  Pub- 
lic power  is  but  another  name  for  the  power  of 
government ;  it  is  subject  only  to  constitutional 
mitations  which  allow  a  comprehensive  range 
of  judgment,  and  it  Is  the  province  of  the  state 
to  adopt  by  its  Legislature  such  policy  as  it 
deems  best.  Legislation  cannot  be  judged  by 
theoretical  standards,  bat  must  be  tested  by 
the  concrete  conditions  inducing  it  A  state 
may,  as  a  police  regulation,  make  assignments  of 
future  wages  invalid  except  under  conditions 
that  will  properly  restrict  extravagance  and  im- 
providence of  wage-earners.  A  state  may,  under 
conditions  justi^Hng  it,  prescribe  that  an  as- 
signment by  a  married  man  of  wages  to  be  earn- 
ed by  him  in  future  shall  be  invalid  unless  con- 
sented to  by  his  wife.  This  court  recognizes 
the  propriety  of  deferring  to  tribunals  on  the 
spot,  and  will  not  oppose  its  notions  of  necessi- 
ty to  legislation  adopted  to  accomplish  a  legiti- 
mate public  purpose.  Laurel  Qill  Cemetery  v. 
San  Francisco,  216  U.  S.  358  [30  Sup.  Ct  301, 
54  L.  Ed.  515].  A  state  has  power  to  prescribe 
the  form  and  manner  of  execution  and  authen- 
tication of  legal  instruments  in  regard  to  prop- 
erty, its  devolution  and  transfer.  Arnett  v. 
Reade,  220  U.  S.  311  [31  Sup.  Ct  425,  55  L.  Ed. 
477,  36  L.  R.  A.  (N.  S.)  1040].  There  are  many 
legal  restrictions  that  may  be  placed  by  a  state 
on  the  liberty  of  contract,  and  this  court  will  not 
interfere  except  in  a  clear  case  of  abuse  of  pow- 
er. Chicago,  Burlington  &  Quincy  R.  R.  v.  Mc- 
Guire.  219  U.  S.  549  [31  Sup.  Ct  259.  55  L. 
Ed.  328]." 

The  influences  that  proceed  from  a  well- 
ordered  home  are  among  the  chlefest  bul- 
warks of  our  social  order;  and  if  these  vari- 
ous statutes,  restrictive  of  the  right  of  con- 
tract and  of  the  ordinary  use  and  enjoyment 
of  prc^erty,  can  be  upheld  as  a  valid  exercise 
of  the  police  i)ower,  assuredly  a  statute  of 
this  kind,  designed  and  calculated  to  main- 
tain the  peace  and  comfort  of  the  home  and 


to  protect  the  wife  and  children  tberetn  from 
the  Ill-considered  action  of  an  tmproTident 
husband,  may  be  sustained  and  referred  to 
the  same  beneficent  principle,  our  own  deci- 
sions requiring  the  joinder  of  the  wife  to  a 
valid  conveyance  of  an  allotted  homestead 
(Joyner  v.  Sugg,  132  N.  C.  680,  44  S.  E.  122). 
and  that  her  privy  examination  must  be  tak- 
en In  order  to  a  valid  conveyance  of  ber  own 
realty.  Southerland  v.  Hunter,  93  N.  C  310 
and  Ferguson  v.  Klnsland,  93  N.  C.  337,  are 
in  general  affirmance  of  the  position.  Uie 
state  decisions  to  which  we  were  referred  by 
counsel  (Hughes  v.  Hodges,  102  N.  C.  236, 
9  S.  B.  437,  and  Bruce  v.  Strickland,  81  N. 
C.  267,  and  others  of  like  kind)  are  to  the 
effect  merely  that  statutes  in  general  re- 
straint of  the  right  of  alienation  wUl  not,  aa 
a  rule,  be  upheld,  and  have  no  necessary  ap- 
plication to  a  case  of  thia  kind  where  the 
limitation  on  the  rights  of  ownership  is  re- 
strictive in  its  nature  and  designed  and 
well  calculated  to  promote  a  laudable  pur- 
pose, one  peculiarly  within  the  Influence  and 
protection  of  the  police  power  of  the  state. 

In  regard  to  the  property  conveyed,  a  piano 
coming  within  the  descriptive  terms  of  the 
statute,  "household  and  kitchen  furniture," 
the  facts  show  that  it  had  been  placed  in 
the  home  to  be  used  by  defendant's  wife  and 
daughters,  and  was  so  used  by  them,  and, 
on  these  facts  there  Is  nothing  whidi  tends 
to  show  that  the  statute  does  not  embrace  It. 
The  statutory  terms  should  be  held  to  In- 
clude proper^  dedicated  to  the  convenience 
and  comfort  of  the  home  which  is  adequate 
and  adapted  to  the  purpose,  having  due  re- 
gards to  the  owner's  means  and  station  In 
life,  and,  so  defined,  It  is  usually  held  to 
extend  to  a  piano.  Von  Storch  v.  Wtnslow, 
13  R.  I.  23,  43  Am.  Rep.  10;  Alsup  v.  Jordan, 
69  Tex.  300,  6  S.  W,  831,  6  Am.  St  Rep.  63; 
McCoy  v.  Thompson  (Tex.  Civ.  App.)  138  S. 
W.  1062. 

[2,  3]  .On  the  facts  agreed  upon,  we  are  of 
opinion  that  the  statute  In  question  is  valid: 
that  the  piano  la  well  within  Its  terms  and 
meaning,  and  the  attempted  conveyance  by 
plalntUI  without  the  joinder  of  the  wife  is 
void,  as  the  statute  declares.  This  will  be 
certified  that  the  judgment  awarding  recov- 
ery be  set  aside  and  the  action  dismissed. 

Reversed. 

CLARK,  O.  J.  (concurring).  It  Is  well  set- 
tled by  our  own  decisions,  "and  everywhere 
else,  that  the  Legislature  of  a  state  possess- 
es the  lawmaking  power  as  absolutely  aa  the 
people  themselves  can  exercise  it  U  they 
could  assemble  In  one  place,  except  where 
that  power  is  restricted,  by  some  provision 
of  the  state  or  federal  Constitution.  There 
is  no  provision  in  either  that  has  disabled 
the  Legislature  of  North  CaroUna  from  en- 
acting Revisal,  S  1041. 

Prior  to  the  Oonstitntion  of  1868  a  mar- 
ried woman,  b^  the  fact  of  marriage  itself, 
lost  not  only  the  jus  dlsponendl,  but  the  en* 
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tire  ownership  of  her  personal  property,  and 
of  her  real  estate  during  the  life  of  her  hus- 
band, and  the  power  to  dispose  of  it  by  will, 
or  any  conveyance.  The  ConTentlon  «f  1868 
modernized  our  Constitution  by  putting  hus- 
band and  wife  on  an  equality  In  this  respect, 
save  only  the  restriction  that  In  the  convety- 
anoe  of  her  realty  the  wife  must  have  the 
written  consent  of  her  husband.  Since  the 
Oonstitntlon  of  1868  the  husband  cannot  con- 
vey his  "allotted"  homestead  without  the 
Joinder  and  privy  examination  of  his  wife. 
Const  art  10,  J  8 ;  Dalrymple  v.  Cole,  170  N. 
C.  102,  86  S.  B.  988.  It  would  be  strange, 
therefore,  if  the  Legislature  could  not  forbid 
him  to  convey  his  household  and  kitchen 
fumitare  without  the  same  joinder  and  privy 
examination  of  the  wlfev  for  there  Is  no  pro- 
hibition against  such  enactment  by  the  Gen- 
eral AssemUy.  The  house  would  be  of  small 
use  to  her  without  furniture  and  Idtchen 
utensils. 

The  same  pubUc  policy  which  requires  the 
Joinder  of  the  wife  in  a  mortgage  by  the  hus- 
band of  his  household  and  kitchen  furniture 
(Revlsal,  {  1041)  is  also  shown  In  the  legisla- 
tion which  requires  the  Joinder  of  the  wife  to 
relieve  the  husband's  realty  from  the  dower 
right  of  the  wife  (Revlsal,  f  3085).  Dower 
exists  only  by  virtue  of  the  statute  of  1868- 
69  (Revlsal,  S  3064),  and  it  the  Legislature  can 
require  the  Joinder  of  the  wife  In  the  con- 
veyance ot  the  husband's  realty.  In  order  to 
make  a  full  and  perfect  conveyance  of  It,  It 
has  authority  to  Impose  the  same  require- 
ment upon  a  conveyance  by  the  husband  of 
his  household  and  kitchen  furnltura 

From  1784  up  to  the  act  of  1868-69  such 
dower  right  did  not  exist  as  to  lands  convey- 
ed by  the  husband,  for  the  wife  was  entitled 
to  dower  only  In  the  real  estate  of  which  the 
husband  "died  seized  and  possessed."  This 
was  not  changed  by  the  CJonstitutlon  of  1868, 
but  by  the  act  of  1868-69,  which  required 
the  Joinder  of  the  wife  in  the  husband's  ccxi- 
veyance  of  "all  the  lands,  tenements,  and 
hereditaments  whereof  her  husband  was 
seized  and  possessed  at  any  time  during  the 
coverture."  Revlsal,  §§3084,3085.  The  Gen- 
eral Assembly  showed  its  absolute  power 
over  the  whole  subject  by  dispensing  with 
the  Joinder  of  the  wife  in  certain  cases  (Re- 
vlsal, i  959).  It  Is  simply  a  matter  of  public 
policy,  which  is  vested  In  the  sovereignty  of 
the  people  to  be  exercised  by  their  representa- 
tives  In  the  General  Assembly  subject  to  re- 
view, not  by  the  courts,  but  only  by  the  peo- 
ple themselves  In  the  election  of  new  repre- 
sentatives. 

The  courts  have  no  control  over  the  public 
policy  of  the  state,  its  social  legislation  or  ex- 
ercise of  the  police  power.  If  the  courts  had 
any  control  over  such  matter,  and  their 
views,  and  not  those  enunciated  by  the  law- 


making powers,  should  govern.,  then,  as  has 
been  well  said — 

"the  selectiOD  of  the  judges  most  be  frankly  bas- 
ed upon  the  political  and  social  outlook  of  can- 
didates for  judicial  position,  and  the  ultimate 
sovereignty  over  the  public  policy  of  the  state 
and  Union  would  lay  with  the  Judges  and  not 
with  the  people." 

The  requirement  that  the  wife  must  Join 
in  the  ccmveyance  of  the  husband's  realty, 
in  the  conveyance  of  his  allotted  homestead, 
and  in  a  mortgage  of  his  household  and 
kitchen  furniture,  and  that  the  husband  must 
give  his  written  assent  to  the  conveyance  by 
the  wife  of  her  realty,  are  all  of  a  piece  as  a 
declaration  of  public  policy.  Two  of  these 
are  statutory,  and  can  be  changed,  repealed, 
or  added  to  at  the  will  of  the  Legislature. 

The  requirement  of  the  privy  examination 
of  the  wife  has  come  down  to  us  from  a  dis- 
tant and  barbarous  past,  and  was  based  up- 
on the  conception  of  the  Inherent  inferiority 
and  Incompetence  of  the  woman,  the  pre- 
sumption that  the  husband  would  bully  her, 
and  that  she  could  be  bullied  by  him.  Origi- 
nally such  e-xamlnatlon  was  in  court,  but  be- 
came useless  when  made  by  a  magistrate  se- 
lected by  the  husband.  It  must  be  admitted 
that  there  was  some  ground  for  this  exami- 
nation as  long  as  we  continued  to  hold  that 
a  husband  had  the  right  to  whip  his  wife  "If 
be  did  not  use  a  switch  larger  than  his 
thumb."  But  this  doctrine  was  repudiated 
here  in  1874  in  State  v.  Oliver,  70  N.  C.  61. 
and  probably  before  that  everywhere  else, 
and  hence  the  privy  examination  has  long 
since  been  abolished  In  England,  in  all  our 
adjoining  states  (Virginia,  South  Carolina, 
Georgia,  Tennessee,  and  West  Vlrglna),  and 
Indeed  in  all  the  states  of  the  Union  except 
North  Carolina  and  four  others.  However 
antiquated  and  unnecessary  the  privy  exami- 
nation has  now  become.  It  cannot  be  ques- 
tioned that  the  General  Assembly  can  require 
It  as  to  all  conveyances  made  by  the  husband 
In  which  the  wife  is  required  to  Join.  It  is 
otherwise  as  to  conveyances  by  the  wife  of 
her  realty  as  to  which  the  Constitution  has 
guaranteed  that  the  pr«^)erty  of  the  wife 
shall  remain  hers  as  fully  as  if  she  were  un- 
married, and  that  she  may  convey  it,  requir- 
ing only  "the  written  assent  of  the  husband." 
The  addition  of  the  privy  examination,  there- 
fore, in  conveyances  by  her  is  contrary  to 
this  stipulation  In  the  Constitution.  Revlsal, 
§  1041,  applies  only  to  conveyances  by  the 
husband  of  the  household  and  kitchen  fur- 
niture, and  the  requirement  of  the  privy  ex- 
amination of  the  wife  in  giving  her  assent 
thereto  is  within  the  power  of  the  General 
Assembly,  and  is  In  line  with  the  same  re- 
quirement in  the  Constitution  as  to  the  Join- 
der of  the  wife  in  the  conveyance  of  the 
allotted  homestead — the  only  instance  in 
which  the  C(Mi8titution  reco^zes  such  re- 
quirement 
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HOWARD  T.  WRIGHT.    (No.  824.) 

(Supreme  Court  of  North  Carolina.    AprO  11, 

1917.) 

1.  Masteb  and  Sxbvant  i8=»206,  226(1)— Ik- 
JUBIES  TO  Sebvakiv- Assumption  of  Risk. 

Defense  of  assumption  of  risk  grows  out 
of  contract  of  employment,  and  extends  only  to 
ordinary  risks  naturally  and  usually  Incident  to 
the  work  that  an  employe  undertakes  to  per^ 
form,  but  does  not  include  risks  incident  to 
the  employer's  failure  to  perform  nondelegable 
duties. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  550,  660,  660.] 

2.  Appkal  and  Brbob  ®=9l066  —  Habmxess 

INSTBCCTIONB — GONTBIBUTOBY    NSGLIOENCE. 

Conduct  of  an  employe  in  continuing  work 
in  presence  of  dangerous  conditions,  caused  by 
a  breach  of  nondeleirable  duties  on  the  part  of 
the  employer,  is  referable  to  contributory  neg- 
ligence, so  that,  where  the  issue  of  contributory 
n^igence  was  decided  adversely  to  the  employ- 
er, failure  to  charge  definitely  on  assumption  of 
risk  was  harmless. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220.] 

3.  Evidence   ®=>127(1)  —  Dkclabations  — 
Health. 

Where  the  servant  fell  and  was  injured,  his 
statements  while  ill,  whioh  had  a  reasonable 
tendency  to  show  his  health  and  condition,  are 
admissible,  although  they  may  be  self-serving, 
or  are  made  post  litem  motam,  or  the  declarant 
has  since  died. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  if  377,  878.] 

4.  Etidbnck  4=9127(4)  —  Declabatiors  — 
Pain. 

Where  the  servant  fell  and  was  injured, 
his  statement  that  he  was  suffering  very  great 
pain  and  that  he  would  never  get  over  it,  made 
some  days  after  the  accident  was  admissible, 
as  in  effect  a  declaration  as  to  the  character  and 
intensity  of  the  hurt 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent  Dig.  (  881.] 

5.  Tbial  «5385— Objections  to  Evidence. 

Though  a  particular  part  of  the  answer  of 
a  witness  to  a  question  was  incompetent  ob- 
jection only  to  the  entire  answer,  part  of  which 
was  competent,  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f!  222-225.] 

6.  Appeal  and   Ebbob  €=>662(1)— Scope  or 
Review— RECOBD—SurnciENCT. 

In  case  of  conflict  as  to  occurrences  at  the 
trial,  the  record  will  prevail. 

[Ed.  Note.— FOr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2850.] 

Appeal  from  Superior  Court,  Durham 
County;  Daniels,  Judge. 

Action  by  Maud  L.  Howard,  administra- 
trix, against  R.  H.  Wright.  Judgment  for 
plaintiff,  and  defendant  excepts  and  appeals. 
Affirmed. 

Civil  action  to  recover  damages  for  death 
of  plaintiff's  intestate,  caused  by  alleged  neg- 
ligence of  defendant's  employes.  There  was 
evidence  on  part  of  plaintiff  tending  to  show 
that,  in  the  fall  of  1915,  defendant  was  hav- 
ing a  dwelling  house  buUt  In  said  county  by 
his  own  employes  and  under  the  supervision 
and  direction  of  W.  C.  Gibson ;  that  on  Sep- 
tember 10,  1915,  intestate,  oae  of  the  em- 


ployes, while  engaged  in  said  employment, 
fell  from  a  scaffold  or  platform  prepared  for 
carrying  on  the  work  and  received  severe 
physical  Injuries,  from  whlcb  he  subsequent- 
ly died;  that  tbe  platform,  erected  under 
the  supervision  of  the  said  foreman,  was 
improperly  constructed  and  made  of  lmproi>- 
er  and  Inferior  material,  "common,  knotty 
stuff,"  and,  while  Intestate  was  on  same  In 
conrse  of  his  duty,  a  weak  plank  broke, 
throwing  Intestate  to  the  ground,  causing 
injuries,  as  stated.  On  denial  of  liabiUty, 
there  was  evidence  on  part  of  defendant 
tending  to  show  that  Intestate  was  an  alert, 
capable,  experienced  man,  who  had  every  op- 
portunity to  observe  and  note  the  conditions 
of  the  platform  and  the  material  of  which  It 
was  made.  There  was  evidence  to  the  effect, 
further,  that  intestate  did  not  die  of  his 
injuries,  as  claimed  by  plaintiff,  but  that 
his  death  was  the  result  of  typhoid  fever, 
subsequently  contracted. 

On  issues  submitted,  the  jury  rendered  tbe 
following  verdict : 

"(1)  Was  tbe  death  of  plaintiffs  intesUte,  U 
A.  Howard,  caused  by  the  negligence  of  the 
defendant,  as  alleged  in  the  complaint?  An- 
swer:  Yes. 

"(2)  Did  the  plaintiff's  intestate,  L.  A.  How- 
ard, by  Us  own  negligence  contribute  to  his 
injuries,  as  alleged  m  the  answer?  Answer: 
No. 

"(3)  Did  the  plaintiffs  hitestete,  I*  A.  How- 
ard, assume  the  risk  and  danger  incident  to  his 
employment,  as  alleged  in  the  answer?  An- 
swer:   No. 

"(4)  What  damages,  if  any,  is  the  plaintiff  «>- 
titled  to  recover?    Answer:   56,000.00." 

Judgment,  and  defendant  excited  and  ap- 
pealed. 

Fuller,  Reade  &  Fuller,  of  Dnrbam,  for  ap- 
pellant Brawley  &  Gantt,  of  Durham,  fOr 
appellee. 

HOKE,  J.  There  was  ample  evidence  ot 
negligence  In  respect  to  the  platform,  botli  as 
to  the  material  of  which  It  was  made  and 
tbe  manner  in  which  it  was  built;  two  of 
the  witnesses  testifying  that,  when  it  was 
being  put  up,  one  of  tbe  employes  said  to  tbe 
foreman,  "You  are  fixing  a  trap  there  to 
throw  men  down  and  break  their  necks;" 
and  the  foreman  replied,  "Let  tbe  men  look 
where  they  walk,  and  If  they  fall  the  ground 
will  catch  them." 

[1]  Defendant,  however,  contends  that 
there  was  error  In  the  proceedings  below  as 
to  tbe  assumption  of  risk  on  tbe  part  of  the 
intestate,  in  that  bis  honor  did  not  lay  down 
any  rule  of  law  to  guide  tbe  Jury  in  the  de- 
termination of  that  issue,  but  only  stated 
the  differing  positions  of  the  parties  in  ref- 
erence to  it  The  statements  of  his  honor 
on  these  questions  were  so  full  and  direct 
that  we  might  well  hold  tbe  Jury  were  suf- 
ficiently instructed  on  the  issue ;  but.  If  it  be 
conceded  that  this  objection  to  tbe  charge 
is  well  taken.  It  could  not  be  held  for  revers- 
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Ible  error  on  this  record.  Under  the  rule 
prevailing  In  this  Jurisdiction,  the  defense  of 
assumption  of  risk  Is  one  growing  out  of  the 
contract  of  employment,  and  extends  only  to 
the  ordinary  risks  naturally  and  usually  In- 
cident to  the  work  that  an  employ.6  has  un- 
dertaken to  perform.  It  does  not  include 
risks  and  dangers  incident  to  a  failure  on 
the  part  of  the  employer  to  perform  his  own 
nondelegable  duties.  These  are  usually  con- 
sldered  as  extraordinary  risks,  whlcb  an 
employe  does  not  assume,  and  which  are  not 
available  as  a  defense,  unless  they  are  of 
such  kind  and  character  as  to  render  an  em- 
ploye guilty  of  contributory  negligence  who 
knowingly  continues  to  work  on  under  the 
conditions  they  present.  This  position  has 
been  repeatedly  approved  in  our  decisions, 
and  may  be  taken  as  the  established  rule  for 
the  trial  of  causes  controlled  by  the  princi- 
ples prevailing  ia  this  Jurisdiction.  Yarbor- 
ough  V.  Geer,  171  N.  O.  335,  88  S.  B.  474; 
Norris  V.  Holt-Morgan  MUls,  154  N.  C.  474- 
4S5,  70  S.  E.  912 ;  Pressly  v.  Yarn  MUls,  138 
N.  C.  410,  51  8.  E.  69;  Marks  v.  Cotton  Mills, 
138  N.  C.  401,  SO  S.  E.  769,  3  Ann.  Gas.  812 ; 
Hicks  V.  Manufacturing  Co.,  138  N.  C.  310- 
327,  60  S.  E.  704.  In  Yarborou^'s  Case,  it 
wbs  held: 

"The  mie  that  the  servant  assumes  the  risks 
incident  to  the  nature  of  a  dangerous  eii4>loy- 
ment  baa  no  apiplication  to  injuries  directly  re- 
snlting  from  the  negligence  of  the  master  in 
failing  in  his  duty  to  furnish  him  a  safe  place 
to  work,  or  that  of  another  to  whom  the  master 
had  del^iated  this  duty." 

In  Norris'  Case  it  was  said: 

"The  charge  of  the  jury  was,  we  think,  in 
some  respects  more  favorable  to  the  defendant 
than  it  was  entitled  to,  and  particnlarly  as  to 
the  doctrine  of  assumption  of  risk,  as  the  em- 
pleye  never  assomes  the  risk  of  an  injury  caus- 
ed by  the  failure  of  the  employer  to  perform 
a  duty  which  he  cannot  delegate,  and  the  duty 
to  provide  a  reasonably  safe  place  to  work  is 
one  of  them." 

In  Pressly  v.  Yam  liiUs,  supra.  It  was 
beld: 

"WhQe  an  employ^  assumes  all  the  ordinary 
risks  incident  to  his  employment,  he  does  not  as- 
sume the  risk  of  defective  appliances,  due  to 
his  employer's  negUgence,.  unless  audi  defect 
is  obvious,  and  so  immediately  dangerous  that 
no  prudent  man  would  continue  to  work  on  and 
incur  the  att«idant  risk»" 

And  la  Hicks  y.  Manufacturing  Co.,  it  was 
said: 

"To  have  sndi  effect— that  is,  to  bring  the 
knowledge  of  such  observed  conditions  of  in- 
creased  hazard  knputable  to  the  master's  neg- 
ligence into  the  class  of  ordinary  risks  which 
the  employe  is  said  to  assume — the  danger  must 
be  obvious  and  so  imminent  that  no  man  of 
ordinary  prudence,  and  acting  with  such  pru- 
dence, would  incur  the  risk  which  the  conditions 
disclose"— citing  Labatt  on  Master  and  Servant, 
«,  279a,  286,  297,  298,  296a;  Beach  on  Cont. 
Veg.  i  361;  Sims  v.  Lindsay,  122  N.  C.  678, 
80  S.  B.  19;  Uoyd  v.  Hanes,  126  N.  O.  359, 
35  S.  B.  611;  Patterson  v.  Pittsburg,  76  Pa. 
889,  18  Am.  Rep.  412;  Kane  v.  Railroad,  128 
V.  8.  95,  9  Sup.  Ct  16,  32  U  Bd.  339. 

[2]  It  will  thus  be  seen  that  the  conduct  of 
an  employ^,  in  working  on  in  the  presence  of 


dangerous  conditions,  caused  by  breadies  of 
nondelegable  duties  on  the  part  of  the  em- 
ployer, the  present  case  being  one  of  them, 
is  referred  by  our  law  to  the  principle  of 
contributory  negligence,  and  the  question,  in 
this  aspect  of  the  matter,  having  been  deter- 
mined against  defendant  on  a  separate  issue, 
the  second,  and  under  a  charge  free  from  any 
valid  exception,  there  has  no  harm  come  to 
defendant  in  the  alleged  failure  to  charge 
more  deOnltely  on  the  third  Issue  as  to  the 
assumption  of  risk. 

[3]  It  was  further  objected  that  in  the  evi- 
dence of  the  administratrix,  testifying  as  to 
the  effect  of  the  fall  on  her  husband  and  his 
condition  follovring  It,  the  plaintiff  was  allow- 
ed to  ask  witness  as  to  the  husband's  decla- 
rations ;  the  objection,  and  the  form  in  which 
presented,  and  the  answer  to  it,  appearing  in 
the  record  as  follows:  The  witness,  testify- 
ing, as  stated,  among  other  things,  said : 

"He  always  went  bent  with  his  stick— never 
was  straight  again,  like  be  was  before.  He  had 
a  cough;  he  would  cough  real  often;  he  would 
cough  often  during  the  day  and  night,  and  al- 
ways spit  up  blood  in  what  he  spit,  and  called 
my  attention  to  that.  He  continued  to  cough 
from  the  time  be  fell  until  he  died.  I  never  no- 
ticed him  ever  coughing  before  he  was  injured. 
Q.  State  what  your  husband  said,  if  anything, 
about  his  conditicm,  as  to  his  suffering.  (Ob- 
Jectum  in  apt  time  by  defendant,  as  declara- 
tion of  a  d^  man  is  not  competent.  Objec- 
tion overruled,  the  court  saying:)  I  guess  the 
declaration  of  a  patient,  when  sick,  is  competent 
(Exception  by  defendant)  He  said  he  was  hurt, 
and  he  believed  he  was  hurt  inside  somewhere, 
because  he  always  hurt  there,  and  be  said  it 
was  going  to  kill  him;  he  would  never  get  over 
it  He  Ehowed  me  the  back  of  his  head,  neii, 
and  breast,  where  it  hurt  him.  He  was  35 
years  old  in  November.  He  died  December  6th, 
a  few  days  after  his  birthday.  Some  of  the 
blood  he  vomited  was  thin  and  some  thick- 
seemed  to  be  clotty.  He  vomited  about  a 
small  cup  full  on  two  occasions — one  the  after- 
noon of  the  injury  and  tlie  other  the  following 
night" 

It  is  very  generally  held  that,  when  the 
physical  condition  of  a  person  is  the  subject 
of  inquiry,  his  declarations  as  to  his  present 
health,  the  condition  of  his  body,  suffering 
an'd  pain,  etc.,  are  admissible  in  evidence. 
Some  of  the  courts  elsewhere,  and  especially 
In  the  later  decisions,  have  shown  a  disposi- 
tion to  restrict  the  reception  of  such  testimo- 
ny; but  others  are  more  liberal  in  reference 
to  it,  our  own  court  being  among  them.  All 
of  the  cases  here  and  elsewhere  hold  that 
such  declarations  must  not  be  narrative  in 
their  nature,  either  as  to  a  past  condition  or 
the  cause  of  it.  Lush  v.  McDaniel,  35  N.  C. 
485,  67  Am.  Dec.  566 ;  Jones  on  Evidence,  p. 
345.  But  when,  as  stated,  a  man's  physical 
or  mental  condition  is  a  circumstance  in- 
volved in  the  issue,  his  declarations,  having 
a  reasonable  tendency  to  show  his  present 
health,  condition,  etc.,  will  be  received  as 
pertinent  evidence,  and,  when  admissible  on 
this  ground  and  for  this  purpose,  the  fact — 
the  mere  fact — that  they  may  be  self-serv- 
ing, or  that  they  are  made  post  lite. 
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or  that  the  declarant  may  be  dead,  will  not 
affect  the  principle.  State  v.  Harris,  63  N. 
C.  1 ;  Biles  v.  Holmes,  33  N.  0. 16 ;  Quaife  t. 
Chicago  &  N.  W.  B.  B.,  48  Wis.  613,  4  N.  W. 
G58,  reported  also  in  33  Am.  Rep.  821;  Cen- 
tral R.  B.  V.  Smith,  76  Ga.  209,  2  Am.  St 
Rep.  31 ;  Bagley  v.  Mason,  69  Vt.  175,  37  Atl. 
287;  Northern  Pacific  Ry.  v.  Urlln,  158  U.  S. 
271,  15  Sup.  a.  840,  39  L.  Ed.  977 ;  Keyes 
V.  City  of  Cedar  Falls,  107  Iowa,  509,  78  N. 
W.  227;  Indiana  R.  R  v.  Maurer,  160  Ind. 
25,  66  N.  E.  156;  15  A.  &  E.  (2d  Ed.)  315; 
4  Chamberlayne,  Modern  Law  Ev.  S§  2627- 
2635;  1  Elliott  on  Evidence,  §  623  et  seq. 
When  declarations  of  this  kind  are  self- 
serving,  they  have  been  rejected  altogether  in 
one  or  two  Jurisdictions.  In  others,  they 
are  admitted  only  when  made  to  a  physician, 
consulted  about  the  case.  This  is  said  to  b4 
the  rule  in  Massachusetts. 

But,  while  in  the  instance  of  self-serving 
declarations  a  Judge  may  properly  admonish 
a  Jury  that  the  declarations  should  be  re- 
ceived with  cautious  scrutiny,  our  cases  hold 
that  the  considerations  snggested  only  go  to 
the  weight  of  the  evidence,  and  not  to  Its 
competency,  and  that  the  declarations  must 
be  submitted  to  the  Jury.  In  State  v.  Harris, 
supra,  a  declaration  of  deceased  as  to  exist- 
ence of  a  bum  on  the  abdomen,  Reade,  Judge, 
delivering  the  opinion,  said : 

"The  declarations  of  th«  deceased,  as  to  the 
condition  of  his  body  and  health  at  the  time 
when  the  declarations  were  made,  fall  under 
the  head  of  natural  evidence.  Such  dedarations 
are  admissible  in  the  very  nature  of  things. 
No  physician  would  undertake  to  prescribe  for  a 
patient  without  inquiring  of  him  'how  he  felt,' 
.where  were  his  pains,'  and  the  like.  What 
weight  the  physiaan  will  pive  to  the  patient's 
declarations  must  be  for  his  consideration,  and 
so  what  wei^t  the  jury  will  give  is  for  their 
consideration." 

And  in  Biles  v.  Holmes,  declaratlonB  of 
a  slave  as  to  his  having  headache  and  bis 
inability  to  work,  Pearson,  Judge,  for  the 
court,  said : 

"The  object  ot  the  plaintifF  was  to  show  the 
condition  of  his  slave;  that  he  had  not  recov- 
ered from  the  effect  of  the  blow  and  was  per- 
manently injured.  For  this  purpose  it  was  com- 
petent to  prove  how  he  acted,  bow  he  looked, 
and  of  what  he  complained.  In  fact,  this  is 
almost  the  only  kind  of  evidence  by  which  the 
condition  of  body  or  mind  can  be  ascertained;  it 
is  natural  evidence  or  the  evidence  of  facts,  as 
distlnguiidied  from  personal  evidence  or  the  tes- 
timony oC  witnesses.  Best  on  the  Principles 
of  Evidence.  l%e  declai«tions  of  a  patient  to 
his  pbf  sidan  are  strong  evidence  of  the  state  of 
his  health,  and  only  differ  from  his  declarations 
to  a  third  person,  because  it  is  less  probable 
tliat  he  wUI  feign  or  state  falsehoods  to  one  by 
whom  he  hopes  to  be  relieved;  but  this  consid- 
eration only  affects  the  degree  of  credit  due  to 
such  declarations  and  does  not  affect  their  ad- 
missibilit:^.  Whether  expressions  of  pain  are 
real  or  feigned,  must  be  determined  by  the  jury. 
1  Greenleaf,  Ev.  126.  If  it  be  material  to  as- 
certain the  mental  condition  of  an  individual, 
his  conversation  at  different  times  is  admissible. 
Ui>on  the  same  ^ound,  it  being  material  to  as- 
certain the  bodily  condition  of  the  slave,  his 
complaints  of  headache,  when  exposed  to  the 
sun,  and  his  declarations  that  he  was  unable 
to  w(»k  in  the  sun.  or  to  endure  bard  labor,  are 


admissible.  True,  one  may  feign  the  language 
of  a  madman,  or  may  utter  false  complaints  of 
pain ;  but  the  law  does  not  on  this  account  ex- 
clude what  may  be  the  only  mode  of  proof.  It 
is  left  to  the  good  sense  of  the  jury,  connecting 
the  declarations  with  the  acts  and  looks  of  the 
party  and  other  circumstances,  to  say  bow 
far  such  evidence  is  to  be  relied  on." 

In  Northern  Pacific  v.  Urlin,  supra.  Asso- 
ciate Justice  Shlras,  delivering  the  opinion, 
quotes  with  approval  from  Greenleaf  on  Evi- 
dence, as  follows: 

"  'Whenever  the  bodily  or  mental  feelings  of 
an  individual  are  material  to  be  proved,  the 
usual  expressions  of  such  feedings  made  at  the 
time  in  question,  are  also  original  evidence.  If 
they  were  the  natnral  language  of  the  affection, 
whether  of  body  or  mind,  they  furnish  satis- 
factory evidence,  and  often  the  only  proof,  of 
its  existence,  and  whether  they  were  real  or 
feigned  is  for  the  jury  to  determine.  So,  also, 
the  representations  by  a  sick  person  of  the  na- 
ture, symptoms,  and  effects  of  the  malady  under 
which  he  is  suffering  at  the  time  are  original 
evidence.  If  made  to  a  medical  attendant,  they 
are  of  greater  weight  as  evidence;  but,  if  made 
to  any  other  person,  they  are  not,  on  that  ac- 
couut,  rejected.'     Greenleaf,  Ev.   (14th  Ed.)   | 

A  very  correct  and  inclusive  statement  as 
to  declarations  of  this  kind,  dedudble  from 
the  better  considered  decisions  on  the  sub- 
ject, Is  contained  In  a  note  to  Quaife  v.  Bail- 
road,  33  Am.  Rep.  at  page  829,  as  follows : 

"The  condusion  therefore  is:  First.  That  the 
complaints  and  statements  of  the  injured  party 
at  the  very  time  of  the  occurrence,  not  only  as 
to  bodily  suffering,  but  as  to  the  circumstances 
of  the  occurrence,  are  admissible  as  res  geats. 
Second.  That  the  statements  of  the  injnred 
party  subsequently,  and  not  substantially  at 
the  time  of  the  occurrence,  as  to  the  dream- 
stances  of  the  occurrence,  are  not  admissible, 
whether  made  to  a  physidan  or  to  a  nonexpert. 
Third.  Corn-plaints  and  statements  of  the  injur- 
ed party  as  to  his  present  physical  condition, 
although  subsequently  to  the  occnrrence,  and 
indeed  after  snit  is  brou^t  for  the  injaiiesi  are 
admissible,  whether  made  to  a  physician  or  to 
one  who  ia  not  an  expert." 

In  some  courts,  too,  it  is  held  that,  when 
the  declarant  is  alive,  the  statutes  enabling 
a  party  to  testify  should  have  the  effect  of 
precluding  the  admissions  of  such  declara- 
tions ;  but  this  is  said,  by  an  intelligent  writ- 
er on  the  Law  of  Evidence,  to  be  against  the 
weight  of  authority.  1  ElUott,  |  526,  dtlng 
many  authorities  in  support  of  his  view,  and 
quoting  more  especially  from  Board,  eta,  t. 
Leggett,  115  Ind.  544,  547,  548,  18  N.  E.  53. 

[4,  S]  Applying  the  principle  of  these  cases, 
the  question  certainly  was  competent,  and 
this  was  all  that  the  record  shows  was  ob- 
jected to.  Much  of  the  answer  is  properly 
responsive,  find  also  adndssible.  We  are 
inclined  to  the  opinion  that  all  of  It  Is  so, 
for  the  deda  ration  that  the  hurt  was  going 
to  kill  him  and  he  would  never  get  over  it, 
when  considered  in  reference  to  the  entire 
answer  and  the  attendant  circumstances,  may 
be  very  properly  interpreted  as  only  and  la 
effect  a  declaration  as  to  the  character  and 
Intensity  of  his  pain  or  hurt  But  even  If 
this  particular  part  of  the  answer  should  be 
held  Incompetent  as  giving  the  inference 
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of  the  witness,  there  was  no  ob]e<:tlon  made 
to  It  on  that  ground,  and  no  motion  to  strike 
It  oat;  and  the  objection  being  to  the  entire 
answer,  part  of'  which  was  competent.  It 
would  be  necessarily  orerruled.  Golns  y. 
Indian  Traintog  School,  169  N.  G.  736,  86  S. 
E.  ^9;  Carmichael  v.  Tel.  Co.,  162  N.  C. 
333,  78  S.  E.  507.  Ann.  Cas.-1915A,  983; 
Smathers  v.  Toxaway,  167  N.  C.  460,  83  S.  B. 
844 ;  State  v.  Ledf ord,  133  N.  0.  722.  45  S. 
E.  944;  Ricks  v.  Woodard,  159  N.  O.  647- 
650.  75  S.  E.  735. 

[I]  In  fact,  as  heretofore  stated,  the  ob- 
jection, as  disclosed  by  the  record,  was  only 
to  the  question,  which  was  entirely  proper, 
and  only  the  assignment  of  error  making  ob- 
jection to  the  answer.  It  la  well  understood 
that.  In  case  of  conflict,  the  record  will  pre- 
valL  McDonald  v.  Mcl^ndon,  91  S.  E.  1017, 
at  the  present  term. 

"We  find  no  error  In  the  trial,  and  the  judg- 
ment in  plalntlfTs  favor  must  be  affirmed. 

No  error 

(ITS  N.  C.  28«) 

MOSELEY   T.   TATTyOR.      (No.   260.) 

(Supreme  (Tourt  of  North  Carolina.     April  11, 

1917.) 
Pabtnbb8Hii>  <S=3306  —  Dibbolution  —  I>ivi- 
siON  OF  Assets— Rep ATME  NT  of  Gapitai,. 
A  partnership  agreement  recited  that  S.  has 
this  day  put  in  $5,000  to  operatte  said  husiness, 
and  the  said  T.  is  to  manage  said  basiness  for  his 
part,  the  profits  to  be  equally  divided  after  all 
necessary  expenses  are  paid.  T.  put  in  no  cap- 
ital. After  six  months  S.  died.  Tie  original 
capital  put  in  by  S.  had  been  impaired.  After 
T.  had  paid  all  partnership  debts,  there  remained 
in  his  hands  of  the  firm  assets  less  than  $5,(XX). 
Held,  that  amount  in  hands  of  T.  belonged  to 
estate  of  S.  under  rule  that  capital  invested  by 
partners  must  be  returned  to  the  ones  who  in- 
vested it  before  there  are  iwofits  to  divide. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  70ft-709.] 

Appeal  from  Superior  (Tourt,  Wake  Coun- 
ty; Devin,  Judge. 

Action  by  T.  B.  Moseley,  administrator  of 
J.  W.  Stephenson,  deceased,  against  Will 
Taylor,  surviving  partner  of  said  deceased, 
to  recover  partnership  assets  remaining  in 
his  hands  after  payment  of  all  partnership 
debts.  From  a  judgment  for  plaintlfT,  de- 
fendant appeals.    Affirmed. 

A  jury  trial  being  waived,  the  court  found 
the  facts  and  rendered  judgment  as  follows: 

"That  the  defendant.  Will  Taylor,  as  surviving 
partner  and  individually,  is  indebted  to  the 
plaintiff  in  the  sum  of  $3,676.50,  with  interest 
thereon  from  the  25th  day  of  February,  1016, 
until  paid,  and  also  for  the  promissory  notes  de- 
scribed in  the  complaint,  and  being  those  set 
out  in  the  final  report  of  Will  Taylor,  surviv- 
ing partner  of  the  said  firm  of  Will  Taylor  & 
Co.,  filed  in  the  oflice  of  the  clerk  of  the  superior 
court  of  Wake  county,  N.  C,  on  February  25, 
1916,  and  which  ia  recorded  in  Docket  I.  p. 
271,  in  said  oflScfc" 

Armlstead  Jones  &  Son  and  Douglass  & 
Douglass,  all  of  Raleigh,  for  appellant.  B.  N. 
Simms,  of  Raleigh,  for  appellee. 


BROWN,  J.  The  decision  of  this  appeal 
depends  upon  the  construction  of  the  follow- 
ing contract: 

"This  agreement  is  made  and  entered  Into  be- 
tween J.  W.  Stephenson  and  Will  Taylor  has 
gone  (7)  Into  copartnership  in  horse  and  mule 
business  at  Raleigh,  N.  C,  and  the  said  J.  W. 
Stephenson  has  this  day  put  in  $5,(XX)  (five 
thousand  dollars)  to  operate  said  business.  The 
said  Will  Taylor  agrees  to  manage  the  said 
business  for  his  part.  After  all  necessary  ex- 
penses is  paid,  the  profit  shall  be  equally  divided. 
This  partnership  business  is  to  run  twelve 
months,  or  longer  if  all  parties  are  satisfied. 
"rSi^nedl  J.  W.  Stephenson. 
"[Signed]    Will  Taylor. 

"December  30th,  1912." 

It  Is  admitted  that  the  partershlp  was  dis- 
solved on  June  26,  1913,  by  the  death  of 
Stephenson.  The  surviving  partner,  Taylor, 
settled  up  the  partnership  business,  and,  aft- 
er paying  all  the  expenses  and  the  partner- 
ship debts,  there  remains  in  his  bands  the 
sum  of  $3,676.69,  together  with  certain  on- 
collected  notes  aggregating  $398.63,  as  set  out 
in  the  decree. 

It  is  admitted  that  the  original  capital 
put  in  by  Stephenson  has  been  impaired, 
and'  that  his  estate  must  sustain  a  loss  in  any 
event.  The  plaintiff  claims  that  all  of  the 
remaining  assets  in  hands  of  the  surviving 
partner  should  be  applied  to  the  r^ayment 
of  the  capital  invested.  Defendant  contends 
that  under  the  terms  of  the  contract  of  part- 
nership he  is  the  owner  of  one-half  of  the 
capital,  and  therefore,  entitled  to  one-half  of 
the  remaining  assets.  We  concur  with  the 
learned  ludge  below  that  under  the  proper 
construction  of  the  contract  the  capital  of 
$5,(KX),  put  in  by  Stephenson,  must  be  re- 
paid, and  as  that  will  more  than  exhaust- the 
assets,  the  defendant  is  entitled  to  nothing. 

The  defendant,  admitting  that  he  put  In  no 
cash,  contends  that  he  was  to  contribute  his 
services  for  the  period  of  the  partnership, 
which  is  fixed  at  12  months,  at  a  valuation 
equal  to  the  $5,000  put  in  by  Stephenson. 
We  do  not  think  the  ccmtract  can  fairly  be 
so  construed.  Such  oonstruction  Is  neither 
within  the  letter  or  spirit  of  the  agreement 
In  fact,  it  Is  a  most  unreasonable  construc- 
tion, and  ought  not  to  be  adopted  unless  it 
Is  the  plain  Import  of  the  language  used. 
Such  construction  would  give  the  defendant 
$2,600  In  cash  for  his  services  for  12  months 
in  addition  to  one-half  of  the  net  profits.  It 
is  the  same  thing  as  If  St^hoison  had  hand- 
ed defendant  $2,5(N>  In  money  for  defendant 
to  pay  in  on  the  capital  of  $5,000,  and  then 
paid  in  the  remaining  $2,5<X)  himself,  and  at 
same  time  agreed  to  pay  defendant  half  the 
profits,  all  for  his  i>ersonal  services.  Under 
his  contention,  U  the  partnership  had  been 
dissolved  by  the  death  of  Stephenson,  the 
next  day  after  It  was  formed,  the  defendant 
would  have  made  $2,500,  and  Stephenson's 
estate  would  have  lost  $2,500,  and  this  in  the 
face  of  the  fact  that  the  agreement  provided 
that  Taylor  should  have  but  one-half  of  the 
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profits;   that  Is,  that  ttie  proflta  should  be 
dlTided  equally. 

It  Is  nnlformly  held  that  after  the  debts  of 
a  partnership  are  paid,  the  capital  most  be 
returned  to  the  partners  who  Invested  It  be- 
fore there  are  profits  to  divide,  and  even 
those  authorities  which  hold  that  the  capital 
upon  being  Invested  becomes  Joint  property, 
nevertheless  also  hold  that  the  relative  rights 
of  the  partners  therein  created  by  the  propor- 
tions respectively  advanced  by  them  are  not 
disturbed  when  it  comes  to  a  settletaient  of 
the  partnership.  Mr.  Bates  says  in  his 
treatise  on  Partnership,  voL  1,  |  181: 

"The  capital  of  a  partnership  is  to  be  treat- 
ed as  if  a  debt  and  to  be  first  paid  before  the 
g'rofits  are  divided,  and  in  case  of  impairment  to 
e  paid  less  the  equalization  of  losses." 

And  again  (section  256): 

"The  capital,  In  whatever  shape  contributed, 
becomes  at  once  the  property  of  the  firm,  and 
is  no  longer  individual  property.  •  •  •  The 
fact  that  one  partner  is  to,  and  does,  contribute 
all  the  capital  and  the  other  services  only  does 
not  affect  the  rule  nor  should  it.  Even  if  in 
such  case  the  partners  dissolve  the  day  after  the 
contribution  to  capital  was  made,  the  capital  is 
joint  property,  but  the  interests  in  it  may  be 
in  the  proportion  of  all  to  nothing,  whether  the 
partnership  be  regarded  as  a  joint  ownership  in 
different  proportions,  or  the  firm  be  considered 
a  c<»iventional  entity  distinct  from  its  constit- 
uent members,  and  the  members'  interest  a  mere 
claim  upon  a  share  of  surplus.  The  rules  of  dis- 
tribution on  winding  up,  which  require  repay- 
ment of  capital  to  the  respective  partners  after 
equalizing  losses  before  distribution  between 
them,  prevents  any  Inequality  arising  from  the 
cessation  of  individual  ownership  in  the  con- 
tribution of  capital" 

The  fact  that  one  partner  has  furnished 
all  the  capital  and  the  other  all  the  services 
does' not  alter  the  rule.  The  loss  of  capital 
is  like  any  other  loss,  and  the  partner  who 
contributes  his  services  and  loses  them  is 
debtor  jto  the  other  for  such  share  of  the 
capital  as  represents  the  amount  of  loss  he  is 
to  bear.  Bates,  |  816,  giving  a  number  of  Il- 
lustrations. The  same  author  (section  813) 
further  says: 

"If  there  are  no  profits  and  the  capital  has- 
been  impaired  or  wholly  lost,  in  dividing  losses 
the  deficit  must  be  repaid  like  any  other  loss,  for 
impairment  of  cafHtal  is  a  loss  the  same  as  any 
other,  and  is  not  to  be  reimbursed  out  of  the 
profits  merely.  That  the  capital  has  been  con- 
tributed unequally  and  losses  are_  to  be  equal 
makes  no  difference,  or  if  the  capital  has  I>een 
wholly  paid  by  one  partner,  the  other  contribut- 
ing services  and  skill,  the  latter,  who  has  lost 
his  time,  owes  to  the  former  the  same  propor- 
tion of  a  loss  of  capital  that  he  would  be  charge- 
able with  had  the  losses  not  reached  the  capi- 
tal, but  had  edmply  diminished  the  profits," 

Many  pertinent  cases  are  dted  in  the 
notes.  Thus  in  Norman  v.  Oonn,  20  Kan.  159, 
the  capital  was  unequally  contributed,  and 
profits  were  to  be  equally  divided.  It  was 
held  that  the  total  of  the  expenditures  are  to 
be  deducted  from  the  total  of  the  capital  and 
receipts,  the  capital  is  then  to  be  paid,  and 
the  balance  is  to  be  divided  equally  as  profits. 

In  Livingston  v.  Blanchard,  130  Mass.  341, 
342,  L.  had  put  in  all  the  capital  $3,300;  the 


other  partner,  B.,  was  to  receive  a  salary  as 
part  of  the  expenses.  On  dissolution,  the 
whole  assets  sold  for  $8,718.26.  The  salary 
had  been  paid,  and  of  the  proceeds  $3,300 
was  paid  to  It.  as  his  capital,  together  with 
one-half  the  profits,  less  one-half  the  depre- 
dation in  yalue  of  the  fixtures,  and  the  bal- 
ance to  B.  This  was  held  to  be  as  favorable 
to  B.  as  he  was  entitled  to. 

The  judgment  of  the  superior  court  la  af- 
firmed. 

'°™"""  an  N.  c.  S59) 

LA  WRENCH  t.  NISSEN  et  aL    (No.  35a) 

(Supreme  Court  of  North  Carolina.    April  11, 
1917.) 

1.  MUNIGIFAI.  COBPORATIONS   «=s>e05  —  OBDI- 

NANOE  Pbohusitino  Hosfitaub— Powkb  or 

BoAsn  OF  Aloebken. 
Under  the  charter  of  the  city  of  Winston- 
Salem,  conferring  power  to  define  and  condemn 
nuisances,  and  to  grant  permits  for  the  oonstmc- 
tion  of  buildings  and  other  structures,  and  to 
prohibit  the  construction  of  any  building  or 
structure  which,  in  the  judgment  of  the  board 
of  aldermen,  may  be  a  nuisance  or  of  injury  to 
adjacent  property  or  to  the  general  public,  the 
board  of  aldermen  had  power  to  enact  an  ordi- 
nance declaring  the  construction,  operation,  and 
maintenance  of  a  pay  hospital,  etc.,  within  the 
corporate  limits  of  the  city  and  within  100  feet 
of  a  house  used  as  a  residence,  to  be  a  nuisance. 

[Ed.   Note. — For  other   cases,   see   Mnnidpal 
Corporations,  Cent  Dig.  ff  1338,  1340.] 

2.  MUNldlPAL  COBPOBATIONS  «=363(2)  —  Obdi- 
NANCKS— INVALIDITT— POWEB  OF  COTTBT. 

The  power  of  a  court  to  declare  a  city  ordi- 
nance unreasonable,  and  therefore  void,  is  prac- 
tically restricted  to  cases  in  which  the  Legisla- 
ture has  enacted  nothing  on  the  subject-matter 
of  the  ordinance,  and  consequentiy  to  cases  in 
which  the  ordinance  was  passed  under  the  sap- 
posed  power  of  the  corporation  merely. 

[Ed.    Note. — For  other   cases,   see   Mnnidpal 
Corporations,  Cent  Dig.  H  16S,  1878,  1384.] 

8.  MuNiciPAi,  CoBPOBAXions  «s»63(2)— Obdi- 

NANCB— VALIDrrT. 

In  order  that  Supreme  Court  may  uphold  aa 
valid  a  dty  ordinance  prohibiting  the  bnilding 
or  maintenance  of  a  pay  hospital  within  the  dty 
and  within  100  feet  of  a  residence,  the  court 
need  not  find  that  conditions  actually  exist  re- 
quiring its  enactment;  it  being  suffident  if  a 
state  of  facts  could  exist  which  would  justify  it. 
[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporaticms,  Cent.  Dig.  S|  155.  1378,  1384.] 

4.  NniSANCE  «=93(8)— HosprrAU 

A  pay  hospital  may  become  a  nuisance  per  ■« 
because  of  its  location,  or  by  reason  of  the  man- 
ner in  which  it  is  conducted. 

[Ed.   Note.— For  other   cases,   see   Nuisance. 
Cent.  Dig.  SS  20-22.] 

5.  CoNSTrrnrioNAL  Law  ®=9208(10)— Uhiaw- 
FtfL  DrSCBUnNATION— Obdinance  Pboiubit- 
INO  HosprrAiA 

An  ordinance  of  the  dty  of  Winstoa-Salem, 
declaring  the  construction,  operation,  and  main- 
tenance of  a  pay  hospital  within  lOO  feet  of  a 
building  or  house  used  as  a  residence  to  be  a 
nuisance,  was  not  violative  of  the  Fourteenth 
Amendment  of  the  federal  Constitution,  as  bein; 
unduly  discriminative,  in  that  it  applied  only  to 
hospitals  established  for  profit,  and  not  for  char- 
ity, since  the  discriminations  which  are  open  to 
objection  are  those  where  persons  engaged  in  the 
same  business  are  subjected  to  different  restrie- 
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tions,  or  are  held  entitled  to  different  privi- 
leges under  the  same  conditions. 

[Ed.  Note.— For  other  cases,  see  Oonstitational 
I.aw,  Cent  Dig.  {  669.] 

Walker  and  Allen,  JJ.,  disaentinc. 

Appeal  from  Superior  Court,  Forsyth 
Comity;  Harding,  Judge. 

Mandamus  proceeding  by  C  S.  Lawrence 
against  H.  IE.  Nissen  and  the  Board  of  Al- 
dermen of  Winston-Salem.  From  a  judg- 
ment dismissing  the  proceedings,  plalstifl 
appeals.    Affirmed. 

Hastings,  Stephenson  &  Whicker,  of  Wln- 
Bton-Salem,  for  appellant  Manly,  Hendren 
&  Womble,  of  Winston-Salem,  for  appellees. 

BROWN,  J.  The  object  of  this  proceeding 
Is  to  compel  ■  the  defendants  to  issue  to 
plaintiff  a  building  permit  for  the  erection  of 
a  private  hospital  upon  a  certain  lot.  within 
the  corporate  limits  of  the  city  of  Winst<m* 
Salem.  The  court  finds  that  the  building  is 
to  be  erected  on  a  lot  belonging  to  plaintiff- 
and  used  as  a  private  hospital  to  be  conduct- 
ed for  pay,  that  it  is  for  surgical  cases  only, 
and  that  patients  suffering  with  contagious 
or  infectious  diseases  will  not  be  admitted. 
The  west  side  of  the  building  will  be  6  feet 
from  the  property  line  on  west  side,  and  12 
feet  from  the  east  side  of  the  residence  occu- 
pied by  Thomas  Patterson.  The  charter  of 
the  city  confers  power: 

"To  define  and  condenm  nuisances.  •  *  '  * 
To  grant  permits  for  the  construction  of  build- 
ings and  other  structures,  and  to  prohibit  the 
construction  of  any  building  or  structure  which, 
in  the  judgment  of  the  board  of  aldermen,  may 
be  a  nuisance  or  of  injury  to  adjacent  propert.v 
or  to  the  general  public."  "To  regulate  and 
control  tlie  character  of  buildings,  which  shall 
be  constructed  or  permitted  to  be,  or  remain,  in 
any  part  of  the  City  of  Winston-Salem,  with  a 
right  to  declare  the  same  a  nuisance  or  unsafe, 
and  cause  their  demolition  or  removal." 

Pursuant  to  this  grant  of  power,  the  board 
of  aldermen  enacted  an  ordinance  as  fol- 
lows: 

"Be  it  ordained  that  the  construction,  opera- 
tion or  maintenance  of  a  hospital,  or  place  or 
institution  of  like  character  where  sick  or  dis- 
eased persons  are  treated  or  surgical  opera- 
tions performed,  for  pay,  within  the  corporate 
limits  of  the  city  of  Winston-Salem,  and  within 
one  hundred  feet  of  a  building  or  house  nsed  or 
occupied  as  a  residence,  is  hereby  declared  to 
be  a  nuisance,  or  injury  to  adjacent  property, 
and  to  the  general  public,  and  the  same  is 
hereby  prohibited." 

It  is  contended  by  plaintiff  that  the  ordi- 
nance is  void:  (1)  Because  it  is  unreason- 
able and  the  municipal  authorities  cannot 
declare  that  to  be  nuisance  which  Is  not  so 
at  common  law  or  made  so  by  statute.  (2) 
Because  the  ordinance  Is  discriminative. 
Courts  are  slow  to  declare  municipal  ordi- 
nancea  invalid,  especially  where  enacted  in 
pursuance  of  valid  legislative  authority. 
There  Is  a  strong  presumption  In  favor  of 
their  reasonableness.  Judges  may  not  agree 
with  the  municipal  authorities  always  In 
thinking  an  ordinance  wise,  but  such  repre- 


sentatives of  the  people,  may  Im  trusted  to 
understand  their  own  requirements  better 
than  the  courts.  It  la  not  necessary  that  we 
hold  that  a  hospital  is  per  se  a  nuisance.  We 
are  not  asked  by  adjacmt  residents  to  re- 
strain from  building  It  upon  that  ground. 
We  are  asked  to  compel  defendants  to  issue 
a  permit  to  erect  the  hospital  upon  the 
ground  that  the  ordinance  prohibiting  it  Is 
unreasonable  and.  beyond  the  power  of  the 
municipality  to  enact 

[1]  The  enactment  of  such  an  ordinance  is 
plainly  within  the  powers  conferred  by  the 
Legislature,  for  tlie  aldermen  are  vested 
with  power,  not  only  to  grant  building  per- 
mits, but  to  prohibit  the  constructloa  of 
buildings  or  structures  that  may  be  a  nui- 
sance or  injurious  to  adjacent  property. 
Having  the  authority  to  enact  the  ordinance, 
the  reasonableness  of  it  is  not  a  matter  for 
us.  State  V.  Rice,  158  N.  O.  640,  74  S.  B. 
582,  S9  Ll  R.  A.  (N.  S.)  266. 

[I]  The  power  of  a  cotirt  to  declare  an  or- 
dinance unreasonable,  and  therefore  void,  is 
practically  restricted  to  cases  in  wlilch  the 
Legislature  has  enacted  nothing  on  the  sub- 
ject-matter of  the  ordinance,  and  consequent- . 
ly  to  cases  in  which  the  ordinance  was 
passed  under  the  supposed  power  of  the  cor- 
poration m»ely.  Coal-Float  v.  Jefferson- 
ville,  112  Ind.  15,  19,  18  N.  E.  115.  This  dis- 
tinction has  been  noted  and  ot)served  In  this 
state.  State  v.  Ray,  131  N.  0.  814,  42  &  E. 
960,  60  L.  R.  A.  634.  02  Am.  St  Rep.  795: 
State  V.  Thomas,  118  N.  C.  1221,  1225,  1226, 
24  S.  m  535.  Says  Mr.  McQuiUln  (2  Mun. 
Corp.  M  724,  726): 

"In  brief,  if  passed  by  virtue  of  express  pow- 
er, an  ordinance  cannot  be  set  aside  by  a  court 
for  mere  unreasonableness,  since  questions  as  to 
the  wisdom  and  expediency  of  a  regulation  rest 
alone  with  the  law-making  power." 

[3]  Neither  Is  It  necessary  that  we  should 
find  that  conditions  actually  exist  that  re- 
quire the  enactment  of  the  ordinance.  It  Is 
sufildent  if  a  state  of  facts  could  exist  which 
would  justify  it  As  said  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77: 

"For  our  purposes  we  must  assume  that,  if  a 
state  of  facts  could  exist  that  would  Justify  such 
legislation,  it  actually  did  exist  when  the  stat- 
ute now  under  consideration  was  passed.  Foi 
us  the  question  is  one  of  power,  not  of  expedien- 
cy. If  no  state  of  circumstances  could  exist  t« 
justify  such  a  statute,  then  we  may  declare  this 
one  void,  because  in  excess  of  the  legislative 
power  of  the  state;  but  if  it  could,  we  must 
presume  it  did.  Of  the  proprie^  of  legislative 
interference  within  the  scope  of  legislative  pow- 
er, the  Legislature  is  the  exclusive  judge." 

This  ordinance  is  preventive  In  character 
and  intended  to  protect  the  comfort,  health, 
and  safety  of  the  citizens.  As  said  in  Shelby 
V.  Power  Co.,  155  N.  C.  201,  71  S.  E.  220,  35 
L.  R.  A.  (N.  S.)  488,  Ann.  Cas.  1912C,  179: 

"Such  lefislation  is  preventive,  and  to  limit  it 
to  cases  where  actual  injury  is  shown  to  have 
occurred  would  be  to  deprive  it  of  its  most  ef- 
fective force.  To  be  of  value-  such  laws  must  be 
able  to  restrain  acts  wliich  have  a  tendency  tc 
produce  public  injury." 
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[4]  A  hospital  ma;  not  be  a  nuisance  per 
se,  but  it  may  become  such  because  of  its  lo- 
cation, or  by  reason  of  the  manner  in  which 
It  is  conducted.  Hospital  v.  Bontjes,  207  lU. 
553, 69  N.  E.  748,  64  L.  R>  A.  215,  39  Ann.  Gas. 
126,  notes.  Discussing  this  subject,  the  Su- 
preme Court  of  Kansas  in  Stotler  v.  Bocfaelle, 
83  Kan.  86,  109  Paa  788,  29  U  B.  A.  (N.  S.) 
49,  said: 

"However  carefully  the  hospital  might  be  con- 
ducted, and  however  worthy  the  institution 
might  be,  its  mere  presence,  which  would  necee- 
saniy  be  manifested  in  various  ways,  would 
make  the  neighborhood  less  desirable  for  resi- 
dence purposes,  not  to  the  oversensitive  alone, 
but  to  persons  of  normal  sensibilities." 

In  sustaining  the  validity  of  an  act,  similar 
in  its  purport  to  the  ordinance  under  consid- 
eration, the  Supreme  Court  of  Pennsylvania 
said: 

"That  the  prohibition  of  hospitals,  therefore, 
in  crowded  communities,  has  a  real  and  substan- 
tial relation  to  the  protection  of  the  public 
health  in  general,  must  also  be  admitted. 
Whether  the  relation  is  or  is  not  so  close  as  to 
justify  the  prohibition  of  the  building  of  a  hos- 
pital is  a  matter  purely  for  legislative  deter- 
mination, and  cannot  be  i-eviewed  by  the  courts." 
CommoDweaith  t.  Hospital,  108  Pa.  279,  47  AU. 

iMJ'JU 

In  Beinman  y.  Uttle  Bock,  237  U.  S.  171, 35 
Sup.  Ct.  511.  59  L.  Ed.  900,  the  Supreme 
Court  said: 

"Therefore  the  argument  that  a  livery  stable 
is  not  a  nuisance  per  se  *  *  *  is  beside  the 
question.  •  •  •  It  is  dearly  wiUiin  the  po- 
lice power  of  the  state  to  regulate  the  business, 
and  to  that  end  to  declare  that  in  particular 
circumstances  and  in  particular  localities  a  liv- 
ery stable  shall  be  deemed  a  nuisance  in  fact 
and  in  law,  provided  this  power  is  not  exerted 
arbitrarily,  or  with  unjust  discrimination,  so 
as  to  infringe  upon  rights  guaranteed  by  the 
Fourteenth  Amendment." 

The  same  principle  of  law  is  recognized 
by  the  English  courts.  In  Wlilte  v.  Morley, 
2  Q.  B.  84,  it  Is  said: 

"Where  a  thing  is  of  a  character  that  it  can 
be  a  nuisance,  then  it  is  almost  always  for 
the  local  authority,  which  has  the  power  to  make 
the  by-law,  to  say  whether  it  shall  be  declared 
a  nuisance  and  an  annoyance  in  the  particular 
locality  in  respect  to  which  they  make  the  by- 
laws. The  court  will  say  the  by-law  may  be  un- 
reasonable if  they  think  the  act  forbidden  cannot 
be  a  nuisance;  but  they  will  not  as  a  rule,  if 
they  think  it  could  be  a  nuisance,  interfere  with 
the  discretion  of  the  local  authority  as  to  wheth- 
er or  not  it  should  be  forbidden  in  that  particu- 
lar locality." 

[6]  Hie  other  objection  to  the  ordinance  is 
that  It  Is  unduly  discriminative,  in  that  it 
applies  only  to  hospitals  established  for  prof- 
it, and  not  for  charity,  and  thus  -rlolates  the 
Fourteenth  Amendment  We  are  not  im- 
pressed by  the  force  of  the  objection.  The 
discriminations  which  are  open  to  objection 
are  those  where  persons  engaged  in  the  same 
business  are  subjected  to  different  restric- 
tions, or  are  held  entitled  to  different  privi- 
leges under  the  same  conditions.  It  is  only 
then  that  the  discrimination  can  be  said  to 
impair  that  equal  right  which  all  can  claim 
in  the  enforcement  of  the  laws.  This  Is  the 
rule  laid  down  by  the  Supreme  Court  of  the 


United  States  In  Soon  Hlng  v.  Crowley,  113 
U.  S.  709,  5  Sup.  Ct  730,  28  Ll  Ed.  1145.  It 
is  those  restrictions  imposed  upon  one  class 
of  persons  engaged  in  a  particular  bntinett, 
which  are  not  Imposed  upon  others  engaged 
In  the  same  business  and  under  like  condi- 
tions, that  impair  the  equal  right  which  alt 
can  claim  in  the  enforcement  of  the  laws. 
In  Barbier  v.  Connolly,  113  V.  8.  32,  5  Sup. 
Ct  360,  28  L.  Ed.  023,  Mr.  JusUce  Field  said: 

"Class  legislation,  discriminating  against  some 
and  favoring  others,  is  prohibited :  but  legisla- 
tion which,  in  carrying  out  a  public  purpose,  i» 
limited  in  its  application,  if  within  the  sphere 
of  its  operation  it  affects  alike  ail  persons  sim- 
ilarly situated,  is  not  witliin  the  amendment" 

Upon  this  principle,  the  Supreme  Court  of 
Pennsylvania  in  Philadelphia  v.  Brabender, 
201  Pa.  574,  51  Ati.  374,  58  L.  B.  A.  220,  sus- 
tained an  ordinance  prohibiting  the  casting  of 
advertisements,  handbills,  and  circulars  into 
the  vestibules  of  dwelling  houses,  and  did  not 
prohibit  the  casting  of  newspapers  and  ad- 
dressed envelopes  containing  advertisements. 
The  court  quoted  largely  from  Soon  Hing  t. 
Crowley,  supra,  and  said: 

"Nor  can  we  see  that  an  invidious  discrimi- 
nation is  made  against  any  one  by  the  ordinance. 
All  persons  are  treated  alike  and  subject  to  the 
same  restrictions.  True,  the  ordinance  exempts 
from  its  operation  newspapers  and  addressed  en- 
velopes, hut  evidently  not  for  the  purpose  of  fa- 
voring those  who  advertise  in  that  way.  but  l)e- 
cause,  in  the  judgment  of  the  municipal  author- 
ities, there  was  not  the  same  necessity  for  pro- 
hibiting the  delivery  of  newspapers  and  address- 
ed envelopes  to  the  persons  for  whom  they  are 
intended  in  that  way.  This  discriminates 
against  no  persons  or  class  of  persons,  and  sure- 
ly it  is  not  for  the  defendant  to  say  that  the 
ordinance  is  void  because  it  does  not  prohibit 
other  acts  equally  as  mischievous  as  ue  acts 
prohibited." 

This  conrt^  In  State  v.  Medlln,  170  N.  CL 
682,  86  S.  E.  597,  following  the  same  line  of 
authority,  held  that  an  ordinance  permittlne 
dmg  stores  to  remain  open  on  Sunday,  and 
to  sell  cigars,  tobacco,  and  soft  drinks,  was 
not  an  unlawful  discrimination  in  favor  of 
druggists  against  other  persons  engaged  in 
general  merchandise,  who  sold  such  articles 
on  week  days,  but  were  required  to  dose  their 
places  of  business  on  Sundays. 

The  establishment  and  conduct  of  hospitals- 
for  pay  is  now  a  recognized  and  established 
business.  It  Is  rare  to  find  a  dty  or  town  of 
any  size  without  such  institutions.  These 
hospitals  are  generally  established,  owned, 
and  conducted  by  members  of  the  medical 
profession  for  their  own  convmlence  and  prof- 
it. No  one  Is  engaged  in  the  business  of  es- 
tablishing and  conducting  hospitals  for  char- 
ity. Tliere  are  public  hospitals  in  large  cities 
with  diarity  wards  as  well  as  pay  wards  in 
them,  established  and  conducted  by  the  mu- 
nidpal  government  or  by  trustees  of  some 
endowment  fund  donated  by  philanthropy, 
but  the  establisliment  of  charitable  hospitals 
is  in  no  sense  a  recognized  business.  For 
this  reason  It  Is  prol>able  the  l>oerd  of  alder- 
men did  not  consider  it  necessary  or  Im- 
portant to  embrace  ,^f^^|^  bq^ttals  wi^n 
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the  ordinance,  deeming  Oie  erection  of  one 
ty  some  local  philanthropist  a  remote  pos- 
sibility, which  could  be  attended  to  in  the 
future  if  application  for  a  building  permit 
should  be  made. 

The  judgment  of  the  superior  court  Is  af- 
firmed. 

WALKKR  and  ALLEN,  JJ.,  dissent 

OTJ  N.  C.  85«)  == 

ClilNAllD  et  al.  v.  CITX  OF  WINSTON-SA- 
LEM.   (No.  355.) 

(Supreme  Court  of  North  Carolina.    April  11, 
1917.) 

1.  Trial  «=3300  —  Finding  —  Subplubagb — 
Conclusion  of  Law. 

In  an  action  for  damages  and  a  mandamus 
because  of  defendant  city's  refusal  to  issue  a 
building  permit,  though  the  issue,  "Did  the  de- 
fendant unlawfully  refuse  to  issue  the  permit  for 
building  the  house?"  was  found  in  the  affirma- 
tive, the  word  "unlawfully"  must  be  treated  as 
surplusage,  for  that  was  a  conclusion  of  law, 
and  not  jnstified  by  the  evidence  any  further 
than  meaning  that  the  plaintiff  was  entitled  to 
have  a  license  issued,  which  should  have  been 
the  form  of  the  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
IMtr.  <  861.] 

2.  Municipal  Cosporations  4=>723— Manda- 
irns— RirnsAL  or  Buildino  Pebiot— Got- 

BBNICENTAL   FUNCTION— DaHAOXS. 

A  city's  exercise  of  power  to  grant  or  refuse 
license  to  erect  a  building  was  a  governmental 
function ;  and,  if  the  reason  given  for  the  re- 
fusal of  license  was  erroneous,  plaintiff's  rem- 
edy was  by  mandamus,  but  the  city  was  not  lia- 
ble in  an  action  for  damages. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1545.J 

3.  Municipal  Cobpobations  ^=>744  —  Offi- 
okbs— cobbdption  ob  oppbbssioit  —  action 

FOB  DaMAOBS. 

If  city  officers  charged  with  exercise  of  the 
duty  to  issue  building  permits  should  have  cor- 
ruptly or  oppressively  refused  a  license  asked, 
an  action  for  damages  on  behalf  of  applicant 
might  have  been  laid  against  them  individually. 
[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cen^  Dig.  8  1566.] 

4.  Municipal  Cobporationb  9=3747(1) — ^Lia- 
BiUTT  FOB  Act  of  Officers. 

A  city  whose  officials  charged  with  the  duty 
to  issue  building  permits  acted  corruptly  or 
oppressively  in  refusing  a  license  was  not  liable 
in  damages  for  such  conduct  on  the  part  of  the 
offldab. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  1570,  1571,  1577.] 

5.  Municipal  Corporations  ®=>747(1) — Ac- 
tion in  Govebnmbntal  Cafacitt— Liabil- 
ITT  fob  Daiiaoes. 

Where  a  city  in  a  governmental  capacity 
pxercises  legislative,  judicial,  and  discretionary 
powers  and  duties,  the  corporation  is  liable  to 
an  action  for  damages  resulting  from  the  conduct 
nf  its  agents  only  where  a  statute  imposes  such 
liability. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §8  1570,  1571,  1577.] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Long,  Judge. 

Action  for  damages  and  mandamus  by  B. 
C.  Cllnard  and  others  against  the  dty  of 
Wlnston-Salem.    From  a  Judgment  for  plain- 


tiffs for  the  mandamus  and  damages,  defend- 
ant appeals.    Error. 

Manly,  Hendren  ft  Womble,  of  Winston- 
Salem,  for  appellant  L.  M.  Swlnk,  David  H. 
Blair,  Gilmer  Komer,  Jr.,  all  of  Winston- 
Salem,  for  appellees. 

CLARK,  C.  J.  This  Is  an  action  for  dam- 
ages and  a  mandamus  because  of  the  refusal 
of  the  defendant  to  Issue  a  building  permit 
The  defendant  had  issued  a  permit  to  put  up 
an  additional  room  to  a  buUding,  but  it  sub- 
sequently coming  to  the  knowledge  of  the 
authorities  that  It  was  claimed  that  the  loca- 
tion was  part  of  an  alley,  .withdrew  the  per- 
mit Whether  the  additional  room  sought  to 
be  built  would  be  within  the  bounds  of  the 
alley  depended  on  whether  the  alley  had  been 
widened  by  dedication  and  user.  The  alley 
had  originally  been  laid  off  in  1890,  15  feet 
wide,  but  It  was  claimed  that  subsequently 
the  heirs  to  the  property.  In  the  partition 
thereof,  had  set  the  houses  back  and  made 
the  alley  18  feet  wider,  and  that  it  had  been 
recognized  and  used  by  the  public  as  of  that 
width,  adversely  and  of  right,  for  more  than 
20  years.  There  was  evidence  to  that  effect, 
and  the  dty  revoked  the  license  until  this 
matter  could  be  determined. 

[1]  In  this  action  the  jury  found  that  the 
width  of  the  alley  had  not  been  Increased, 
and  while  the  issue,  "jJid  the  defendant  un- 
lawfully refuse  to  issue  the  permit  for  build- 
ing the  house?"  was  found  in  the  affirmative, 
the  .word  "unlawfully"  must  be  treated  as 
surplusage,  for  that  was  a  conclusion  of  law, 
and  not  Justified  by  the  evidence  any  further 
than  meaning  that  the  plaintiff  was  entitled 
to  have  such  license  Issued,  which  should 
have  been  the  form  of  the  issue. 

The  second  issue,  "Were  plaintiffs  pre- 
vented from  using  and  building  on  their 
property  by  threats  of  Indictment  arbitrarily 
made  by  defendant?"  the  court  should  have 
Instructed  the  Jury  to  answer,  "No."  The 
evidence  was  that  O.  B.  Eaton,  the  witness 
for  the  defendant,  told  the  plaintiffs'  foreman 
that  the  permit  to  build  the  additional  room 
had  been  withdrawn,  and  that  it  would  be  a 
violation  of  the  ordinance  to  proceed  with  the 
building  until  the  matter  was  settled  and 
would  make  htm  liable  for  indictment  which 
.was  correct  The  chorter  of  the  defendant 
provides : 

"The  board  of  aldermen  should  have  the  power 
to  enact  ordinances  in  such  form  as  they  may 
deem  advisable  as  follows:  •  •  •  To  grant 
permits  for  the  construction  of  buildings  and 
other  structures,  and  to  prohibit  the  construc- 
tion of  any  building  or  structure  which  in  the 
judgment  of  the  board  of  aldermen  may  be  a 
nuisance  or  of  injury  to  adjacent  property  or 
to  the  general  public ;  •  •  *  to  regulate  and 
control  the  character  of  buildings  which  shall 
be  constructed  or  permitted  to  be  and  remain  in 
any  part  of  the  city  of  Winston ;  *  •  •  to 
define  and  establish  fire  limits  and  prevent  the 
location  of  wooden  or  other  buildings  within  said 


fire  limits  and  in  any  part  of  the  city  where 
«s>For  other  caso  see  same  topic  and  KBT-NtJMBER  In  all  Key-Numbered  DIgesU  and  Indexes  jy  IC 
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they  mar  increaa*  tbe  dancer  of  fire;  to  rege- 
late and  describe  what  character  of  buildinfr^ 
shall  be  constructed  within  the  said  limits,  and 
provide  for  the  conditions  under  which  such 
buildings  may  be  erected." 

In  pursuance  of  this  authority,  the  de- 
fendant enacted  tbe  following  ordinance : 

"Erectinff  Bvildino  without  Permit.— It  shall 
be  unlawful  for  any  person,  firm  or  corporation 
to  erect  any  bnildini;  within  the  corporate  limits 
of  the  city  of  Winston  without  first  submitting 
the  plan  of  the  same  to  the  mayor  and  chairman 
of  the  street  committee  and  receiving  a  writ- 
ten or  printed  permit  signed  by  the  mayor  and 
said  chairman  to  erect  the  same.  Any  person, 
firm  or  corporation  violating  the  foregoing  ordi- 
nance shall  be  fined  twenty-five  dollars;  and  in 
case  any  person,  firm  or  corporation  in  viola- 
tion of  said  ordinance  persists  in  the  erection 
of  any  building  after  notice  is  served  on  him, 
signed  bv  tbe  mayor  of  the  city  of  Winston,  no- 
tifying him  to  suspend  the  building  thereof, 
each  day  or  part  of  a  day  that  such  person,  firm 
or  corporation  so  persists  in  building  shall  con- 
stitute a  separate  offense." 

[2]  The  exercise  of  the  power  to  grant  or 
refuse  the  license  to  erect  a  building  was  a 
gOTemmental  function,  and  if,  as  a  Jury  finds 
in  this  case,  the  reason  given  for  the  refusal 
of  tbe  license  was  erroneous,  the  plaintiffs' 
remedy  was  by  a  mandamus,  which  has  been 
awarded  them,  but  in  no  aspect  would  the 
dty  be  liable  in  an  action  for  damages,  and 
a  nonsuit  should  have  been  granted  on  tbe 
third  issue,  for  no  cause  of  action  bad  been 
stated  in  that  respect. 

[3, 4]  If  the  ofllcials  charged  with  the  ex- 
ercise of  the  duty  should  have  corruptly  or 
oppressively  refused  tbe  license  asked,  an 
action  might  have  been  laid  against  them 
individually,  but  there  is  no  such  allegation 
in  tbe  pleadings.  They  are  not  parties  in- 
dividually, and  there  Is  no  proof  tending  to 
sustain  such  charge  against  them  if  it  Iiad 
been  made.  The  dty,  even  in  that  event, 
would  not  be  liable  in  damages  for  such  con- 
duct on  the  part  of  its  officials.  Mcllhenney 
V.  Wilmington,  127  N.  C.  146,  37  S.  B.  187,  50 
L.  B.  A.  470  (see  Anno.  Bd.).  0?hese  princi- 
ples are  elementary  law,  and  need  not  be  re- 
iterated. Price  V.  Koad  Trustees,  172  N.  0. 
,  89  S.  E.  1066. 

[6]  A  municipal  corporation  has  a  double 
character.  In  one  aspect  it  is  a  representa- 
tive of  the  sovereign  charged  with  certain 
governmental,  legislative,  Judicla.1,  and  dis- 
cretionary powers  and  duties;  in  the  other 
It  is  similar  to  a  private  corporation,  with 
duties  purely  ministerial,  corporate,  or  pri- 
vate, with  powers  granted  of  a  business  na- 
ture for  the  especial  emolument  or  benefit  of 
tbe  municipality.  The  rule  Is  well  settled 
that  in  the  former  capacity  the  corporation 
Is  liable  for  an  action  for  damages  resulting 
from  the  conduct  of  Its  agents  only  where  a 
statute  Imposes  such  liability.  When  such  of- 
ficers are  discharging  a  governmental  duty, 
or  exercising  the  police  power,  or  acting  In 
a  matter  committed  to  their  discretion,  tbe 
municipality  is  not  Uable.  McQulllln  on 
Municipal  Corporations,  H  889,  894,  pp.  5414, 


5416,  5417.  Fbr  Instance,  no  liability  atUdi- 
es  for  tbe  wrongful  refusal  to  Issue  a  per- 
mit. Butler  T.  Moberly,  131  Mo.  App.  172,  UO 
S.  W,  682. 

To  allow  damages  for  an  erroneous  or  even 
arbitrary  determination  In  the  field  of  munici- 
pal activities  is  contrary  to  well-settled  law. 
In  Burford  v.  Grand  Rapids,  53  Mich.  98,  18 
N.  W.  571,  51  Am.  Rep.  105,  Judge  Cooley  said 
that  the  dedsion  of  tbe  town  authorities  bad 
been — 

"made  In  the  exercise  of  its  [powers  in  its]  dis- 
cretionary and  governmental  authority  over  a 
subject  confided  by  the  state  to  its  jud-ment,  and 
is  presumptively  correct.  But,  whether  correct 
or  not,  no  appeal  from  the  Judgment  to  conrt 
and  jury  has  been  provided  for,  and  therefore 
none  can  be  had.  An  indirect  appeal  by  salt 
against  the  city  to  establish  a  liability  against 
it  for  an  erroneous  legislative  determination  is 
not  only  not  provided  for,  bat  it  would  be  oppos- 
ed to  a  principle  as  well  settled  and  as  familiar 
aa  any  in  government" 

To  the  same  purport  are  our  own  decisions 
above  dted  or  referred  to.  WhUe  the  first 
issue  is  incorrect  In  form,  the  tact  seems  to 
have  been  properly  determined  by  tbe  Jury 
that  the  alleyway  was  only  15  feet  wide,  and 
tbe  Judgment  for  the  mandamus  Is  not  re- 
versed. But  the  other  exceptions  are  sustain- 
ed. Tbe  plaintiff  Is  not  entitled  to  recover 
any  damages,  and  .will  pay  the  costs  of  this 
appeal. 

Error. 

ALLEN,  J.  I  concur  In  the  result  holding 
that  tbe  defendant  Is  not  liable  in  damages 
on  the  facts  appearing  in  the  record,  but  I 
do  not  wish  to  be  understood  as  agreeing  that 
the  ordinance  under  consideration  la  valid. 
On  the  contrary  I  think  It  comes  under  the 
condemnation  of  State  v.  Tenant,  110  N.  G. 
609,  14  S.  E.  387,  15  L.  R.  A.  423,  28  Am.  St 
Rep.  715,  which  has  been  approved  In  Rosen- 
baum  V.  Newbem,  118  N.  C.  97,  24  S.  E.  1,  32 
L.  R.  A.  123;  State  v.  Eubanks.  154  K  a 
631,  70  S.  B.  466;  State  v.  La  wing,  164  N.  C 
495,  80  &  E.  69,  61  L.  R.  A.-  (N.  S.)  62. 

WALKER,  J.,  concurs  In  the  above  opinion 
of  Justice  ALLEN. 

cm  a.  c.  o> 
DB  WITT  V.  DOWLINQ  et  aL    (No.  9666.) 

(Supreme  Court  of  South  Carolina.    March 
27,  19170 

1.  Covenants  «=>100(1)  —  Gbnerai.  Wab- 

RANTT— BBEACH— INCHOATB  DOWER. 

If  an  outstanding  or  inchoate  ri^t  of  dower 
exists  against  the  title  when  the  general  wai^ 
ranty  is  made  by  the  grantor,  snbsequent  ripof 
ing  of  the  dower  right  and  its  successful  asser- 
tion constitute  a  breadt  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  f  145.] 

2.  Covenants  «=s>102(^— Gehxrai.  Warran- 
ty—Bkeach— Do  web. 

An  asBessment  against  the  purchaser  for 
dower  to  the  grantor's  wife  amounts  to  an  evic- 
tion pro  tanto,  in  violation  of  general  warranty, 
in  diminution  of  the  value  of  tbe  land,  but  nev- 
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ertheleas  la  conalatent  with  the  pmaainc  of  the 
fee. 

[Ed.  Note.— For  other  casee,  see  Oovenanta, 
Cent.  Dig.  H  160-168.] 

8.  E^ACDUIXNT  COWVaTANCES  «=»2T1(3)— Ao- 
TiOH  TO  Set  Asidb— Bubden  of  Pboof. 
In  an  action  against  a  grantor's  widow  and 
children  by  a  purchaaer  of  land  under  warranty, 
where  plaintiff  alleged  as  breach  the  recovery  of 
dower  by  the  grantor's  widow,  and  diat  after  the 
warrant  the  grantor  oonTeyed  other  pn^erty  to 
defendants  without  consideration  in  fraud  of 
plaintiff,  and  asked  that  such  conveyances  be  set 
aside,  defendants  denying  the  allegation,  burden 
rested  upon  plaintiff  to  prove  the  conveyances 
were  fraudulent 

[EM.  Mote.— For  other  cases,  see  Fraudulent 
Conveyances,  Ceot  Dig.  U  798,  W9.} 

4.  Fkaudctlbnt  Convetances  4s>286(1)— Ao- 
TioiT  TO  Set  Aside— Isstrxa—BBEAca  or 
Wabeantt— Notice  to  Pubchaseb  of  Otjt- 
8TAMDINO  Claim. 

Where  a  grantor  gave  general  warranty  of 
land  and  subsequently  deeded  other  property  to 
his  wife  and  children,  and  on  his  death  the  wife 
established  dower  in  the  land  granted  to  the  pur- 
chaser, the  fact  that  the  purchaser  had  no  no- 
tice of  the  dower  claim  until  it  was  demanded 
and  established  was  irrelevant  in  the  purchaser's 
action  against  the  widow  and  children  alleging 
breach  of  warranty,  and  asking  that  the  convey- 
ances to  them  be  set  aside  as  without  considera- 
tion and  in  fraud  of  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  if  822,  825,  831.] 

5.  Appbat.  and  E&bob  -^siSSOCl)— Scope  of 
Retixw— Mattbbs  Not  Necessary  to  Deci- 
sion. 

The  court  on  appeal  need  not  decide  a  ques- 
tion of  law,  however  interesting,  which  is  not 
raised. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Coit.  Dig.  {  3^79.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;   Geo,  E.  Prince,  Judge. 

Suit  by  Onllelma  De  Witt  against  Laura 
C.  Dowllng  and  others.  Decree  for  defend- 
ants, and  i^alntifl  appeals.    Affirmed. 

PlaJntUTs  exceptions  referred  to  are  as  fol- 
lows: 

(1)  Because  the  circuit  judge  wred  in  not  hold- 
ing tliat  an  outstanding  claim  of  dower  was 
such  an  incumbrance  as  was  covered  and  guard- 
ed against  by  the  covenants  of.  warranty  in  the 
deed  from  E.  H.  Dowling  to  plaintiff  herein, 
which  claim  was  in  e^stence  at  the  time  of  the 
execution  <^  the  deed  in  question. 

(2)  Because  his  honor  erred  in  not  holding  that 
to  the  extoit  of  the  amount  assessed  against  the 
plaintiff  as  dower,  that  the  plaintiff  was  to  that 
extent  evicted  from  the  premises  which  she  was 
holding  and  enjoying  imder  the  express  warran- 
ty of  the  said  m,  H.  Dowllngj  and  in  not  holding 
that  the  right  of  dower  claimed  and  recovered 
was  a  diminution  of  the  value  of  the  land,  but 
cocmstent  with  the  passing  of  the  fee. 

(S)  Because  his  honor  erred  in  not  holding  that 
in  the  aUotmmt  of  dower,  or  a  sum  of  money  in 
lieu  thereof,  amounts  to  actual  eviction  and  oust- 
er, and  an  action  on  the  breach  of  the  covenants 
in  the  deed  cannot  be  maintained  until  after  the 
eviction,  in  this  case  the  payment  of  the  sum  of 
money  assessed  in  lieu  thereof. 

(4)  Because  liis  honor  erred  in  not  holding  that 
the  contingent  right  of  dower  in  the  wife  whoae 
hustwnd  is  living  at  the  time  of  the  conveyance, 
is  an  incumbrance  against  which  the  general 
warranty  is  intended  to  protect  the  vendee,  in 
this  case  the  warranty  of  E.  H,  Dowling  to  the 


plaintiff,  his  vendee,  was  a  protection  a^ost  the 
outstanding  daim  of  dower  of  the  wife  of  the 
said  B.  H.  Dowling. 

(5)  Because  his  honor  erred  in  holding  that 
plaintiff  had  failed  to  show  that  the  estate  of  E. 
H.  Dowling  at  the  time  of  his  death,  1906,  was 
not  sufficient  to  satisfy  all  claims  against  said 
estate,  when,  it  is  respectfully  submitted,  he 
should  have  held  that  until  dower  was  demand- 
ed and  reoovwed,  that  thai  and  only  then  did 
the  plaintiff  have  any  notice  of  the  claim  of 
dower  in  the  lands  conveyed  by  the  husband  of 
the  demandant. 

Mayfleld  &  Free,  of  Bainberg,  for  appel- 
lant W.  H.  Townsend,  of  Columbia,  for  re- 
spondents. 


GAGE,  J.  nils  cause  is  the  sequel  to 
Dowling  v.  De  Witt,  reported  in  96  S.  C. 
435,  81  S.  B.  173.  The  suit  for  dower  estab- 
lished in  that  case  Is  the  occasion  of  this  ac- 
tion. The  Instant  action  is  to  set  aside  two 
deeds,  one  from  E.  H.  Dowling  to  his  wife 
Laura,  and  one  from  E.  H.  Dowling  to  his 
children,  Spann,  Decanla,  and  Lina;  npon 
the  ground  they  are  voidable  as  against  the 
plaintiff's  claim  against  the  estate  of  B.  H. 
Dowling,  because  made  without  considera- 
tion, and  operated  as  a  fraud  upon  the  plain- 
tiff-. These  deeds  were  made  In  December, 
1905.  Before  that.  In  January,  1890,  B.  H. 
Dowling  bad  conveyed  to  the  plaintiff  here 
a  parcel  of  land,  with  general  warranty. 

E.  H.  DowUng  died  in  October,  .1906.  In 
1914,  Lai^ra,  tbe  widow  of  B.  H.  DowUng, 
sned  tbe  plaintiff  for  dower  In  tbe  lands  con- 
veyed to  plaintiff  by  her  husband  in  1890,  and 
recovered.  That  is  the  breach  of  tbe  war- 
ranty which  E.  H.  Dowling  made  the  plain- 
tiff, and  whicb  is  now  set  up  by  the  plain- 
tiff against  tbe  widow  and  children  of  E.  H. 
Dowling-  as  a  claim  against  DowUng's  es- 
tate, that  was  existing  when  he  made  the 
alleged  voluntary  deeds.  The  court  decreed 
for  the  defendants:  (1)  Because  it  did  not 
api;>ear  by  testimony  that  when  E.  H.  Dow- 
ling made  the  two  deeds  in  1905,  he  did  not 
then  retain  sufficient  property  to  pay  his 
debts;  and  (2)  because  the  obligation  from 
B.  H.  Dowling  to  the  plaintiff,  arising  out  of 
the  breach  of  warranty,  did  not  exist  when 
the  aforementioned  voluntary  deeds  were 
made  by  B.  B.  Dowling  to  his  wife  and  chil- 
dren ;  and  (3>  because  there  was  not  proven 
an  intent  by  B.  H.  Dowling  when  he  made  the 
deeds  to  his  wife  and  children  to  defraud  bis 
creditors;  and  because  the  transaction  did 
not  amount  to  a  constructive  fraud  by  B.  H. 
Dowling.  These  embrace  all  of  the  condu- 
sions  of  the  circuit  court,  except  those  con- 
clusions upon  record  matters  of  fact  about 
which  there  is  no  dispute. 

[1  ]  There  are  five  exceptions.  Let  them  be 
reported.  The  first  four  charge  omissions 
to  find;  the  last  charges  an  erroneous  find- 
ing and  an  omission  to  find.  As  to  the  first, 
it  is  true  that  if  an  -"outstanding  claim  of 
dower" — an  inchoate  right  of  dowei^— exist 
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against  the  title  when  the  general  warranty 
Is  made  by  the  grantor,  then  the  subsequent 
ripening  of  the  dower  right  and  Its  success- 
ftil  assertion  constitutes  a  breach  of  the  war- 
ranty. So  much  Is  the  first  clause  of  the 
first  exception,  and  the  postulate  is  true; 
but  it  is  not  determlnatlre  of  the  case. 

The  second  clause  of  that  exception  sug- 
gests an  issue  upon  whldi  the  court  did  find ; 
and  we  take  it  this  clause  challenges  that 
finding.  The  finding  was  that  the  warranty 
was  not  a  claim  against  the  warrantor  ex- 
istent when  the  warranty  was  made.  The 
exception  is  that  the  warranty  was  such  a 
claim.  To  that  issue  we  shall  hereinafter 
revert. 

[2]  The  second  exception  lays  down  the 
postulate  that  the  assessment  of  some  $1,- 
100  against  the  plaintiff  for  dower  to  Laura 
amounted  to  an  eviction  pro  tanto,  in  viola- 
tion of  the  warranty,  in  diminution  of  the 
value  of  the  land,  but  consistent  with  the 
passing  of  the  fee.  That  Is  true;  but  the  de- 
ciding of  it  by  the  circuit  court  was  not  nec- 
essary to  a  determination  of  the  case;  No 
doubt  the  court  assumed  the  postulate  to  be 
correct 

The  same  is  true  of  the  third  exertion, 
and  of  the  fourth  exception. 

The  fifth  exception  is  to  the  court's  holding 
that  the  plaintiff  failed  to  prove  that  the 
estate  of-E.  H.  Dowling,  at  his  death  in 
1906,  was  insufficient  to  satisfy  all  claims 
against  it,  and  to  ttie  court's  not  holding  that 
the  plaintiff  had  no  notice  of  the  claim  of 
dower  until  the  same  was  demanded  and  re- 
covered. This  exception  makes  the  real  ques- 
tion In  the  case. 

We  tliink  the  first  clause  of  the  fifth  ex- 
ception fairly  makes  the  question,  that  the 
plaintiff  did  show  by  the  testimony  that 
when  B.  H.  Dowling  made  tlw  deeds  in  1905 
he  did  not  reserve  enough  property  to  pay 
his  debts.  That  clause  of  the  exception 
charges  that  the  court  erred  in  holding  the 
contrary. 

The  second  clause  of  the  exception  seems  to 
indicate  the  fiict  which  negatives  the  court's 
conclusion,  to  wit,  that  the  plaintiff  did  not 
and  could  not  have  notice  of  the  daim  of 
dower  until  the  same  was  donanded  and  re- 
covered. The  circuit  judge's  decree  recites 
that  "the  cause  was  beard  •  •  •  upon 
the  testimony  contained  in  the  printed  case 
•  •  •  of  DowUng  V.  De  Witt,"  the  dower 
suit  before  referred  to.  That  testimony  is 
not  printed  In  the  case  for  this  appeal,  and  it 
was  not  supplied  the  court.  The  only  tes- 
timony in  this  appeal  is  four  deeds.  The 
counsel  for  respondents  asserts  in  bis  print- 
ed argument  that  the  testimony  was  not  so 
printed  and  supplied,  because  "the  appellant 
Is  not  here  questioning  the  findings  of  fact 
in  the  court  below." 

[31  If  the  fifth  exception  questions  the  fbct 
of  insufficiency  of  assets  to  pay  debts,  there 


is  no  testimony  to  sustain  the  exception. 
There  is  not  a  line  of  testimony  before  us 
to  show  that  E.  H.  DowUng  did  not  reserve 
a  sufficient  amount  of  property  In  December, 
1905,  to  pay  any  debts  which  he  may  have 
then  owed,  or  then  contracted  for  and  to 
become  due  upon  uncertain  future  contingen- 
cies. Indeed  paragraph  3  of  the  complaint 
alleges  that  "at  the  time  of  the  death  of  the 
said  EI  H.  Dowling  he  was  owner  in  fee  of 
large   real  estate  holdings   in  the  county, 

*  •  •  together  with  very  valuable  person- 
al property."  And  the  deeds  to  his  wife  and 
children  show  on  their  face  that  the  grantor 
reserved  to  himself  a  limited  estate  in  the 
property  granted.  On  the  contrary,  para- 
graph 10  alleges  that  In  December,  1906,  E. 
H.  Dowling  "conveyed  all  his  property  to 
his  widow  *  •  •  and  diildren.  •  •  • " 
And  "said  conveyance  to  the  said  parties 

*  *    *    was  without  consideration." 

The  defendants  denied  that  the  convey- 
ances of  December,  1906,  were  voluntary, 
and  alleged  they  were  made  upon  valuable 
consideration ;  and  they  dolled  that  EL  EL 
Dowling  thereby  conveyed  away  all  the  prop- 
erty he  then  had.  It  was  Incumbent  on  the 
plaintiff  to  prove  that  which  she  alleged; 
the  circuit  Judge  found  she  had  not  done  so, 
and  we  concur  with  him.  The  first  clause 
of  the  fifth  exception  is  therefore  overruled. 

[4]  The  second  clause  of  the  fifth  excep- 
tion may  be  true;  but  it  is  irrelevant  to  the 
issue  we  liave  decided. 

[S]  We  need  not  Inquire  into  the  other 
very  interesting  question  which  has  been 
argued  and  whldi  the  circuit  court  decided, 
to  wit:  Was  the  warranty  that  was  made  of 
such  a  character  that  the  subsequent  breadi 
of  it  imputed  to  the  warranty  the  character 
of  an  existing  debt  as  of  the  date  of  its 
making?  That  question,  if  decided  -by  as, 
would  be  dictum,  for  the  testimony  does  not 
create  the  question. 

The  other  questions  made  by  the  exceptions 
are  irrelevant;  for,  granting  them  to  be  as 
contended  for,  they  do  not  affect  the  result, 
if  our  conclusion  upon  the  issue  decided  be 
correct. 

The  decree  below  is  affirmed. 

GARY,  C.  Jn  and  HYDBICK,  WATTS, 
and  FRASER,  JJ.,  concur. 


(M7  S.  C.  ») 
DEAN  V.  SOUTHERN  RX.  CX).    (No,  9629.> 

(Supreme  Court  of  South  Carolina.     Harcfa  2, 

1917.) 
Carbiebs  «=>32(2)— Gabriaob  of  Livx  Stock 

— Nonoii  or  Daicaob— Waivkb. 
The  provision  of  a  bill  of  lading  for  an  in- 
terstate shipment  of  horses  that  any  claim  for 
damages  must  be  made  before  the  horses  were 
removed  or  intermingled  with  other  stock  can- 
not be  waived  by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carries,  Cent. 
Dfg.  J  84.1  . 
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Appeal  from  Oommon  Pleas  C^cult  Court 
of  Spartanburg  County;  Mendel  L.  Smitb, 
Jadg& 

Action  by  E.  B.  Dean  against  the  Southern 
Kallway  Company.  Judgment  for  plalntUC, 
and  defendant  appeals.    Reversed. 

Sanders  &  De  Pass,  of  Spartanburg,  for 
appellant.  Bomar  &  Osborne,  of  Spartan- 
burg, for  respondent 

HYDRICK,  X  Defendant  appeals  from 
judgment  for  plaintUT  for  $210.60  damages 
for  alleged  negligent  Injury  to  some  horses 
and  mules  in  interstate  transportation.  As 
a  defense  to  the  action,  defendant  alleged 
and  the  proof  showed  that  plaintitr  had  not 
given  written  notice  of  his  claim  for  dam- 
ages in  compliance  with  the  following  stipu- 
lation in  the  bill  of  lading: 

"That  as  a  condition  precedent  to  any  right  to 
recover  any  damage  for  loss  or  injur:?  to  said 
live  stock,  notice  in  writing  of  the  claim  there- 
for shall  be  given  to  the  agent  of  the  carrier 
actually  delivering  said  live  stock  wherever  such 
delivery  may  be  mad^  and  such  notice  shall  be 
so  given  before  said  Uve  stock  is  removed  or  is 
intermingled  with  other  live  stock." 

Against  objection  of  defendant,  the  court 
admitted  testimony  which  plaintiff  offered 
to  show  waiver  of  the  written  notice  requir- 
ed by  the  stipulation,  and  instructed  the  ju- 
ry that,  altbwigh  the  stipulation  was  valid 
and  binding  upon  the  parties,  nevertheless 
it  might  be  waived  by  the  defendant  and 
submitted  to  them  the  question  whether,  in 
fact,  it  had  been  waived,  and  instructed 
them,  further,  that  unless  they  found  from 
the  evidence  that  it  Iiad  been  waived,  their 
verdict  should  be  for  the  defendant. 

While  the  exertions  challenge  the  cor- 
rectness of  other  rulings  and  instructions, 
we  need  consider  (Hily  the  one  above  stated, 
as  that  will  be  decisive  of  the  case.  This 
court  held  In  Crawford  v.  Railway,  101  S. 
O.  SSZ,  86  S.  B.  19,  that  such  a  stipulation 
might  be  waived.  But  more  recent  decisions 
of  the  Supreme  Court  of  the  United  States, 
whose  decisions  are  ccmtroUing,  show  that 
such  a  stipulation  In  an  interstate  bill  of 
lading,  if  valid  and  applicable,  cannot  be 
waived.  Southern  By.  v.  Prescott,  240  U. 
S.  632,  36  Sup.  Ct  469,  60  L.  Ed.  830;  North- 
em  Pac  By.  v.  Wall,  241  U.  S.  87,  36  Sup. 
Ct  493,  60  L.  Ed.  906;  Georgia,  Florida  & 
Alabama  By.  Co.  v.  Blish  Milling  Co.,  241 
U.  S.  190,  36  Sup.  Ct.  641,  60  L.  Ed.  948; 
Chesapeake  k  Ohio  By.  Co.  v.  McLaughlin, 

242  U.  S.  142,  37  Sup.  Ct.  40,  61  L.  Bd.  ^. 

In  Railway  Co.  v.  Blish  Milling  Co.,  supra, 
the  court  said,  with  respect  to  such  a  stiih 
ulation: 

"The  action  is  in  trover,  but,  as  the  state 
court  said,  if  we  look  beyond  its  technical  de- 
nomination, the  scope  and  effect  of  the  action 
is  nothing  more  than  that  of  an  action  for  dam- 
ages against  the  delivering  carrier.'  15  Ga.  App. 
147  [82  8.  B.  787].  It  is  urged,  however,  that 
the  carrier  in  making  the  misdelivery  converted 
the  flour  and  thus  abandoned  the  contract.    But 


the  parties  could  not  waive  the  terms  of  the 
contract  under  which  the  riiipment  was  made 
pursuant  to  the  federal  act;  nor  could  the  car- 
rier by  its  conduct  give  the  shipper  the  right 
to  ignore  these  terms  whidi  were  applicable  to 
that  conduct  and  hold  the  carrier  to  a  different 
responsibility  from  that  fixed  by  the  agreement 
made  under  the  published  tariffs  and  regulations. 
A  different  view  would  antagonize  tlie  plain  pol- 
icy of  the  act  and  open  the  door  to  the  very 
abuses  at  which  the  act  was  aimed.  Chi.  & 
Alt.  R.  R.  V.  Kirby.  225  U.  S.  153,  166  [32  Sui 
Ct.  648,  56  li  Ed.  1033,  Ann.  Cas.  1914A,  501 
Kansas  Southern  Ry.  v.  Cari  [227  U.  S.  63».  .' 
Sup.  Ot.  391,  57  U  Ed.  683] ;  A.,  T.  &  S.  P. 
Ry.  V.  Robinson,  2.33  U.  S.  173,  181  [34  Sup. 
Ct.  656,  58  L.  IM.  901] ;  Southern  Ry.  v.  Pres- 
cott, supra.  We  are  not  concerned  in  the  pres- 
ent case  with  any  question  save  as  to  the  ap- 
plicability of  the  provision  and  its  validity,  and 
as  we  find  it  to  be  both  applicable  and  valid,  ef- 
fect must  be  given  to  it." 

In  Kansas  Southern  Ry.  v.  Carl,  227  U. 
8.  639,  654,  33  Sup.  Ct  391,  396  (57  L.  Ed. 
683),  it  was  held  that: 

"To  the  extent  that  such  limitations  of  lia- 
bility are  not  forbidden  by  law,  they  beoome, 
when  filed,  a  part  of  the  rate." 

It  is  settled  by  numerous  decisions  that 
an  Interstate  carrier  cannot  alter  or  waive 
the  rate  filed  with  the  commission.  Having 
held  that  the  stipulation  «vas  valid  and  ap- 
plicable, the  court  erred  in  admitting  evi- 
dence to  show  waiver  of  the  provisions,  and 
In  instructing  the  Jury  that  the  carrier  could 
waive  them. 

Judgment  reversed. 

GARY,  a  J.,  and  WATTS,  FBASEB,  and 
GAGE,  JJ.,  concur. 

On  Petition  for  Behearlng. 

PER  CURIAM.  The  only  point  decided  by 
this  court  was  that,  having  held  the  stipu- 
lation valid  and  applicable,  the  circuit  court 
erred  in  holding  that  it  could  be  waived. 
Neither  the  validity  nor  applicability  of  the 
stipulation  was  before  this  court,  and,  of 
course,  the  decision  does  not  adjudicate  ei- 
ther point 


am  s.  c.  21) 
FOWLER  V.  NEW   YORK  LIFE  INS.  CO. 
(No.  9621.) 

(Supreme  Court  of  South  CaroUna.     Feb.  10, 
1917.) 

1.  Evidence  «=3472(1) — Opinions— T&uth  of 
Affucation  fob  Insubance. 

In  action  on  a  life  policy,  it  was  improper 
to  permit  cross-examination  by  plaintiff  as  to 
whether  insured  told  the  truth  when  he  answer- 
ed questions  in  the  application. 

[£kl.   Note. — For   other   cases,   see   Eividence, 
Cent  Dig.  »  2186,  2191.] 

2.  Apfkax.  and  Ebror  ^=»1048(5) — ^Habuless 
Erbob— Admission  of  Evidence. 

The  error  of  permitting  cross-examination 
by  plaintiff  as  to  whether  insured  truthfully 
answered  questions  in  application  was  rendered 
harmless  where  cme  witness  did  not  answer,  and 
the  other  only  "reckoned." 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4143,  4151,  4158,  4159.] 
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3.  INSUBARCK  «=966d(7)  —  Acrnon  on  Lira 

PouoT— Instructions. 
There  was  no  error  in  charging  Jury  that 
frist  of  defense  in  action  on  life  policy  was  that 
insured  was  addicted  to  excessive  use  of  liquor; 
"not  that  he  did  not  totally  abstain  from  its 
use,  else  few  people  could  not  obtain  elfectiTe 
insurance,"  total  abstinence  not  beiiig  in  issue, 
the  language  at  most  being  irrelevant. 

[E)d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {}  17T4-1776.] 

4.  Apfbai.  and  Erbob  <8=>904(1)-«Bxtiew— 
,  Cebdibilitt  of  Witnesses. 

In  a  law  case,  the  Supreme  Court  has  no 
power  to  weigh  and  consider  accuracy,  credi- 
bility, and  bias  of  witnesses,  being  questions 
primarily  for  the  jury,  and  secondarily  for  the 
trial  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  3901,  3906.] 

5.  ArPEAL  AND  Ebbob  <8='1002— Reyiew— Di- 
bected  Verdict — Conitjotino  Evidence. 

Where  evidence  was  conflicting  as  to  wheth- 
er insured  was  a  confirmed  drunkard  when  he 
took  out  life  policy,  stating  in  the  application 
that  he  never  used  liquor  to  excess,  a  refusal  to 
direct  verdict  for  insurer  will  not  be  disturbed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3935-8837.] 

Appeal  from  Common  Pleas  jCircult  Court 
of  Florence  County^  Tbos.  S.  Sease,  Judge. 

Action  by  A.  J.  Fowler,  as  administrator 
of  Mary  E.  Miles,  against  the  New  York  Life 
Insurance  Company.  Judgment  for  plalntlfT, 
and  defendant  appeals.     Affirmed. 

J.  H.  Mcintosh,  of  New  York  City,  and 
Tbomas  &  Lumpkin,  of  Columbia,  for  ap- 
pellant J.  D.  Gilland,  of  Florence,  for  re- 
spondent 


GAOD^  J.  Action  upon  a  contract,  where- 
by the  New  York  Life  Insurance  Company 
insured  the  life  of  Samson  D.  Miles.  The 
policy  is  for  $2,000,  and  the  beneficiary  nam- 
ed tn  it  was  the  wife  of  the  insured,  dead 
since  her  husband.  The  defendant  elected 
to  return  th'e  premium  it  had  received,  and 
rescind  the  policy,  and  its  action  was  based 
upon  the  alleged  fraud  of  the  insured  in  pro- 
curing the  policy.  In  his  application  for  in- 
surance the  deceased  stated  that  his  daily 
consumption  of  spirits  was  nil,  and  that  it 
bad  been  so  in  the  past,  and  that  he  had 
never  used  alcohol  to  excess.  The  defend- 
ant alleges  that  as  It  turned  out  these  an- 
swers were  untrue,  and  Miles  knew  them  to 
be  untrue;  that  the  company  relied  on  the 
answers  and  accepted  them  to  be  true,  and 
issued  the  policy  on  the  faith  of  them.  The 
jury  found  for  the  plaintiff,  and  the  defend- 
ant has  appealed. 

There  are  four  exceptions,  but  there  is 
really  only  one  question  In  the  case;  and 
that  Is,  Ought  the  court  to  have  directed  a 
verdict  for  the  defendant,  and  that  upon  the 
ground  that  the  only  reasonable  inference 
to  be  drawn  from  the  testimony  is  that  Miles 
did  make  untrue  answers  in  his  application 
and  did   commit  a  fraud  on  the  company? 


We  Aall  consider  that  question  presently; 
but  we  shall  pause  now  to  dispose  of  two 
minor  Issues  made  by  the  third  and  foortti 
exceptions. 

[1, 2]  The  counsel  for  plalntUf  did  ask  the 
witnesses  Matthews  and  Turner,  on  cross- 
examination,  U  Miles  bad  told  tbe  truth 
when  he  answered  tbe  questions  In  tbe  ap- 
plication. Those  were  improper  qnestioos, 
and  the  practice  which  permits  them  is  bad; 
but  the  record  shows  that  one  witness  did 
not  answer  the  questions,  and  tbe  other  only 
"reckoned."  Nevertheless  an  error  of  that 
character,  of  so  small  essence,  would  not 
work  the  reversal  of  a  Judgment 

[3]  Tbe  court  charged  the  Jury  in  sub- 
stance that  the  gist  of  the  defense  was  that 
Miles  was  addicted  to  tbe  excessive  use  of 
liquors;  not  that  he  did  not  totally  abstain 
from  its  use,  else  few  people  could  not  obtain 
effective  insurance  under  such  a  policy.  The 
last  clause  of  the  sentence  is  that  ^cepted 
ta  At  most  the  language  was  irrelevant, 
for  in  the  instant  case  there  wa!s  no  declara- 
tion by  Miles  of  past  total  abstinence,  and 
no  pretense  by  the  company  that  their  pa- 
trons were  held  to  sadb.  conduct  There  was 
no  error  of  law  in  the  diarge. 

Tbe  first  and  second  exceptions  make  tbe 
prime  Issue  before  adverted  to.  No  question 
but  that  there  was  full  proof  that  the  com- 
pany relied  on  Miles'  answers  In  the  applica- 
tion touching  bis  use  of  liquor ;  but  the  real 
issue  is.  Were  such  answers  untrue,  known 
to  be  so,  and  made  to  deceive  tbe  company? 

[4]  The  appellant's  counsel  diarge  In  the 
exception  that  "the  uncontradicted  testimony 
shows  conclusively"  that  Miles  was  a  con- 
firmed drunkard  what  be  applied  for  policy. 
Yet  on  that  issue  five  witnesses  testified  for 
the  company,  and  six  witnesses  testified  for 
the  plaintiff.  In  this  court,  in  a  law  case, 
there  is  no  power  to  weigh  and  consider  the 
accuracy,  the  credibility,  and  the  bias  of  a 
witness.  Those  are  questions  primarily  fbr 
the  Jury,  and  .secondarily  for  the  trial  Judge. 

[J]  We  bave  considered  tbe  whole  printed 
festlmony;  that  of  one  side,  on  this  Issue, 
is  so  repugnant  to  that  of  tbe  other  side  that 
it  would  be  a  plain  violation  of  our  power  to 
Judge  betwixt  the  witnesses.  Blng  v.  Rail- 
road, 86  S.  C.  530,  68  S.  B.  646.  For  us  to 
usurp  the  power  of  a  Jury  anid  a  trial  Judge, 
to  accomplish  ideal  justice,  would  itself  be 
a  violation  of  law. 

The  Judgment  below  Is  affirmed. 

GARY,  a  J.,  and  HTDRIOK,  WATTS, 
and  FRASER,  JJ.,  concur. 

Petition  for  Stay  of  Remittitur  and  for 
Rehearing. 

PER  CURIAM.  We  were  mindful  that 
the  defendants'  witnesses  testified  to  acts  of 
insobriety,  and  the  plaintiffs'  witnesses  testl- 
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fled  to  a  ncgattve;    yet  It  was  tbe  jury's 
prorlnce  to  Judge  betwixt  them. 

The  petition  Is  dlBmlased,  and  tbe  order 
staying  the  remlttltnr  Is  revoked. 

(IS  Oa.  App.  603) 

GBOBGIA  NOBTHSRN  BT.  00.  T.  SHABP. 

(Na  7919.) 

(Oourt  of  Ap[>eal8  of  Georiria.    March  19,  1917.) 

(SyUahut  ly  the  Court.) 

1.  Husband  and  Wife  «=3209(3)— Action  bt 

WlIV— RbCX>VKBT  of  DAUAGXa. 

The  marriage  of  a  woman  after  receivlog 
an  injury  in  a  railroad  wreck  does  not  diveat 
her  of  the  right  to  recover  damages  for  the  total 
or  partial  loss  of  her  earning  capacity.  In  such 
caae  the  right  of  action  accruing  to  the  woman 
before  marriage  is  complete  In  her,  and  after 
marriage  the  husband  has  no  right  of  action 
for  the  diminished  or  destroyed  capacity  of 
the  wife  to  labor  and  to  earn  money.  Although 
the  injury  may  be  permanent  in  character,  the 
rii^t  to  sue  arises  immediately  on  the  infliction 
of  the  injury,  and  remains  in  the  person  having 
the  right  of  action  at  that  time. 

[Ed.  Note. — For  other  cases,  see  Hu^and  and 
Wife,  Cent  Dig.  8i  768,  908,  978.] 

2.  ASSIONUSNTS  OF  Ebsob. 

The  assignments  of  error  do  not  warrant  ju- 
dicial interference  with  the  verdict  in  this  case. 

(Additional  SvUalui  by  Editorial  Btaff.) 

8.  Rkleabx  «s»55  —  PixADiNO  —  Btjbden  or 

Psoor. 
In  an  action  against  a  railroad  for  personal 
injury  where  it  pleaded  a  release  executed  in 
plaintilTa  minority,  which  plaintiff  denied, 
the  burden  was  on  the  railroad  to  show  the 
execution  of  the  release  by  a  preponderance  of 
the  evidence. 

[£U.  Note.— -S\>r  other  cases,  see  Release, 
Cent  Dig.  §{  94-100.] 

4.  APFKAI.   and   EiBBOB   «S3781(1)   —   ASSION- 
MZNT    OF    BBBOB— CONSTBUCnON. 

A  complaint  that  the  verdict  was  contrary 
to  the  charge  amounts  only  to  a  complaint  that 
the  verdict  was  contrary  to  law. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3017.] 

B.  Appeal  and  Ebbob  «=>1068(4)— Instbuo- 
TioN— MxASUBE  OF  Damasks. 
In  an  action  for  personal  injury,  an  Instruc- 
tion that  it  was  entirely  discretionary  with  the 
Jury  to  allow  the  full  amount  sued  for,  thongb 
inapt,  did  not  require  a  new  trial,  where  there 
was  no  contention  that  the  verdict  was  exces- 
.  sive. 

[£kl.  Note.— I'Vn:  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  4228.] 

Error  from  City  Court  of  Albany ;  Clayton 
Jones,  Judge. 

Action  by  Mattle  Sharp  against  the  Georgia 
Northern  Railway  Comt>any.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Walters  &  Bedfeam,  of  Albany,  for  plain- 
tiff in  error.  B.  B.  Marlln  and  W.  H.  Gurr, 
t>oth  of  Dawson,  for  defendant  in  error. 

OEOBGE,  J.  Mattie  Sharp  sned  for  per- 
sonal injuries  received  while  a  passenger  on 
a  train  of  the  Georgia,  Northern  Railway 
Company,    and  upon   the   trial   obtained   a 


verdict  for  $500.  The  railway  company  ex- 
cepts to  the  overruling  if  Its  motion  for  a 
new  trial. 

1.  Exception  is  taken  to  ttie  following 
charge  of  the  court : 

"Mattie  Sharp,  the  plaintiff  in  tUs  case,  has 
instituted  legal  proceedings,  in  which  she  seeks 
to  recover  damages  for  certain  alleged  injuries 
which  she  claims  caused  her  i^ysical  pain  and 
suffering  and  mental  anguish  and  the  loss  of 
earning  capacnty,  and  which  were  received  in 
a  wreA  wiiile  plaintiff  was  a  passenger  on  a 
train  negligently  operated  by  the  defendant  com- 
pany." 

The  company  Insists  that  this  charge,  and 
especially  the  latter  portion,  amounted  to  an 
expression  of  opinion  by  the  court  that  the 
plaintiff  was  injured  by  it,  and  that  Its  train 
was  negligently  operated.  The  court  was 
here  stating  the  contentions  of  the  plaintiff, 
and  this  instruetian  could  not  have  been 
misunderstood  by  the  jury.  If  the  trial 
court  is  required  to  preface  every  contention 
made  by  the  parties  with  the  statement  that 
"it  is  contended"  thus  and  so,  the  charge 
would  become  unintelligible  to  the  average 
jury.  In  this  case  the  subsequent  instruc- 
tions given  by  the  court  made  sufficiently 
plain  to  the  Jury  that  the  court  did  not  in- 
tend to  express  any  opinion  upon  the  issues 
in  the  case,  but  that  the  burden  remained 
with  the  plaintiff  to  establish  every  fact 
alleged  by  her. 

[3]  2.  In  the  second  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  it  Is  con- 
tended by  the  company  that  the  court,  in 
Its  charge,  placed  upon  the  company  the 
burden  of  showing  that  the  accord  and  satis- 
faction pleaded  by  it  was  not  made  at  a  time 
when  the  defendant  in  error  was  mentally 
or  legally  incapacitated  to  make  the  coa- 
tract  Without  inquiry  into  the  merits  ot 
this  contention,  we  think  it  sufficient  to  say 
that  the  undisputed  testimony  in  the  case 
shows  that,  at  the  time  of  the  alleged  accord 
and  satisfaction  and  the  execution  of  the 
written  release  specially  pleaded  by  the  com- 
pany, the  plaintiff  was  a  minor.  She  denied 
the  execution  of  the  release,  and  the  burden 
was  certainly  upon  the  company  to  show  the 
execution  of  the  release,  by  the  preponder- 
ance of  the  evidence.  Acting  upon  the  theory 
that  the  jury  might  And  that  an  accord  and 
satisfaction  had  been  made,  the  plaintiff 
pleaded  her  minority  and  tendered  to  the 
company  the  consideration  of  the  same.  Un- 
der the  charge  of  the  court  on  the  question 
of  the  validity  of  a  release  executed  by  a 
minor  (to  which  no  exertion  ia  taken),  there 
was  but  one  finding  that  could  result.  Since 
this  Is  true,  it  is  unnecessary  to  determine 
whether. the  diarge  is  in  all  respects  techni- 
cally correct 

[4]  S.  The  excerpt  from  the  charge  in  the 
third  ground  of  the  amendment  to  the  motion 
for  a  new  trial  Is  conceded  to  be  a  correct 
statement  of  a  principle  of  law,  but  it  is  com- 
plained that  the  verdict  Is  contrary  to  the 
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charge  there  quoted.  This  asstgiuneat,  un- 
der the  rulings  of  this  court  and  of  the 
Supreme  Court,  amounts  only  to  the  com- 
plaint that  the  verdict  is  contrary  to  law. 

[I]  4.  In  his  Instructions  the  Judge  remind- 
ed the  Jury  that  the  plaintiff  could  not  re- 
cover unless  the  defendant  company  was 
negligent  in  one  or  more  of  the  ways  alleged 
in  the  petition.    He  then  said  to  the  Jury: 

"Neither  can  she  recover  a  larger  amount 
than  that  actually  sued  for,  yet  it  is  entirely 
disoretionary  with  the  juiy  to  allow  her  the 
full  amount  sued  for,  or  a  part  of  the  amount 
sued  for;  or  they  may  find  for  the  defendant, 
which  of  course  would  mean  that  the  plain- 
tiff would  be  allowed  no  amount  whatever." 

He  then  instructed  the  Jury  on  the  measure 
of  damages  for  the  alleged  pain  and  suffer- 
ing, and  for  the  alleged  diminution  of  earn- 
ing capacity  claimed  by  the  plaintiff.  The 
langruage  of  the  court,  in  the  charge  above 
quoted,  to  wit,  "that  It  is  entirely  discretion- 
ary with  the  Jury,"  does  not  furnish  the 
Jury  a  correct  legal  guide,  and  is  Inapt.  In 
Central  of  Ga.  Ry.  Co.  v.  Brlnson,  18  Ga. 
App.  113,  88  S.  E.  1003,  It  was  held : 

"Where,  in  an  action  for  damages,  there  is 
no  contention  that  the  plaintiff,  if  entitled  to 
recover  at  all,  is  not  entitled  to  recover  as  much 
as  the  amoimt  of  the  verdict  rendered  in  his 
favor,  the  instructions  of  the  court  upon  the 
measure  of  damages  become  immaterial.  He 
who  asserts  that  such  error  has  been  commit- 
ted as  requires  the  grant  of  a  new  trial  must 
not  only  designate  the  error,  but  must  also  show 
that  the  error  worked  to  his  injury." 

It  this  statement  of  the  rule  be  correct, 
the  exceptions  to  the  instructions  on  the 
measure  of  damages  in  the  Instant  case  are 
without  merit.  There  is  no  contention  that 
the  verdict  for  $500  is  excessive.  The  rail- 
way company  contends  that  the  plaintiff  Is 
not  entitled  to  recover  at  all,  but  it  is  no- 
where claimed  that.  If  she  is  entitled  to  re- 
cover, she  has  recovered  a  sum  in  excess  of 
her  legal  damages.  It  Is  true  that  the  in- 
Jury  to  the  plaintiff  Is  not  conceded,  but  un- 
der any  view  of  the  evidence  In  this  case, 
a  verdict  for  an  amount  of  damages  even 
larger  than  the  amount  returned  by  the  Jury 
would  have  been  warranted.  If  she  is  en- 
titled to  recover  at  all,  and  the  railway  com- 
pany does  not  contend  otherwise.  We,  how- 
ever, do  not  commit  ourselves  to  the  rule  in 
the  Brlnscm  Case,  supra.  We  think  the  rule 
there  stated  is  unsound,  but  In  the  case  at 
bar  the  charge  of  the  court  does  not  require 
a  new  trial. 

[1]  6.  The  evidence  disclosed  that  at  the 
time  of  the  filing  of  the  suit  and  at  the  time 
of  trial  the  plaintiff  was  a  married  wopian, 
having  a  living  husband.  It  is  further  con- 
tended by  the  railway  company  that  the 
right  of  action  for  the  decreased  earning  ca- 
pacity of  the  plaintiff,  if  any  existed,  was 
in  the  husband,  and  that  the  court  erred  in 
submitting  to  the  Jury  the  question  as  to  re- 
covery for  decrease  of  her  earning  capacity. 
We  thlnlc  this  contention  fallacious.  We 
might  rest  our  conclusion  upon  the  fact  that 
sudi  damages  were  claimed  In  the  petition. 


and  there  \na  no  demurrer  by  ttie  railway 
company.  However  the  record  shows  that 
the  plaintiff  was  at  the  time  of  her  injury 
an  unmarried  woman.  Her  Injury  was  bds- 
tained  in  October  and  she  married  in  the  fol- 
lowing April.  The  husband  could  not  re- 
cover for  an  Injury  sustained  by  the  wife 
prior  to  the  marriage,  because  he  lost  noth- 
ing on  account  of  her  disability.  At  the  time 
of  the  marriage  her  capacity  to  earn  money 
had  already  been  impaired  by  the  negligence 
of  the  defendant,  and  consequently  he  had 
no  cause  of  action  for  such  impairment. 
The  loss  in  this  respect  is  that  of  the  wife. 
On  the  infliction  of  the  injury  she  was  vest- 
ed with  a  complete  right  of  action  against 
the  railway  company.  In  law  this  right  of 
action  must  be  considered  as  already  reduced 
to  money  on  the  date  of  her  marriage.  Cer- 
tainly this  Is  true  In  the  present  state  of 
our  law,  because  the  separate  estate  of  the 
wife  is  neither  lost  not  affected  by  the  fict 
of  marriage.  A  negligent  Injury  to  an  un- 
married woman,  i)ermanently  decreasing  her 
capacity  to  earn  money,  no  parental  rights 
being  involved,  is  an  injury  for  which  she 
alone  may  recover,  and  this  right  is  not  lost 
by  the  fact  that  she  thereafter  enters  into 
a  marriage  contract.  'Hie  injury  'sustained 
by  her  may  have  affected  her  ability  to  con- 
tract marriage,  In  the  first  place,  and  to  con- 
tract an  advantageous  marriage  In  the  sec- 
ond place.  Her  subsequent  marriage  affords 
no  more  consolation  to  the  wrongdoer  than 
any  other  contract  made  by  the  woman  after 
the  injury.  The  wrong  being  against  her, 
and  the  right  of  action  being  in  her,  a  sub- 
sequent contract  entered  into  by  her  is  of 
no  concern  to  the  wrongdoer.  See  Reading 
V.  Penn.  R.  Co.,  62  N.  J.  Law,  264.  19  AU. 
321.  In  one  of  the  briefs  it  is  stated  that 
this  is  an  open  question  In  Georgia.  We 
have  neither  the  time  nor  the  disposition  to- 
thoroughly  examine  the  reports  of  this  state- 
to  see  if  this  conclusion  of  counsel  is  cor- 
rect. Attention  Is  called,  however,  to  the 
case  of  WrightsvlUe  &  Tennllle  Railroad  Co. 
V.  Vaughan,  9  Ga.  i4>P-  371,  71  S.  E.  091, 
which.  In  our  opinion,  settles  this  contro- 
versy.   It  is  there  said : 

"When  a  man  marries  a  woman  in  this  state, 
be  is  entitled  to  her  eaminfTs,  domestic  and  oth- 
erwise, so  far  as  she  is  able  and  willing  to  ex- 
ert herself  to  perform  them  for  his  benefit,  Vnd 
if  a  wrougdoer  tliereafter  comes  along  and  im- 
pairs the  existing  earning  capacity,  a  right  of 
action  in  the  husband's  favor  arises  because  of 
the  wrong  which  has  thus  been  done;  but  if 
the  woman  he  marries  has  already  converted 
her  earning  capacity  into  cash,  or  into  property, 
or  into  a  chose  in  action,  he  takes  only  what 
is  left  of  the  earning  capacity  for  his  own,  and 
she  remains  the  owner  of  the  cash  or  the  prop- 
erty, or  of  the  chose  in  action  as  the  case- 
may  be." 

[2]  The  evidence  Is  sufficient  to  sustain 
the  verdict,  and  nothing  appears  to  warrant: 
Judicial  Interference  therewith. 

Judgment  affirmed. 


WADE,  O.  J.,  and  LUKE,  J,,  concar. 
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(IS  Ok.  App.  8n) 

ST.  MARK'S  METHODIST  CHUBOH  t. 
GEORGIA  POWER  CO.  (No.  8288.) 

(Court  of  Appeals  of  Georgia,  DivisicHi  No.  1. 
AprU  3,  1917.) 

(Syllabut  by  the  Court.) 

1.  Pabties  €=»95(1)— Bight  to  Sdb— Amend- 

MZNTS. 

Suit  can  only  be  maintained  by  or  in  behalf 
of  a  natural  person  or  an  artificial  person.  Tbie 
plaintiff  in  the  present  case  was  neither ;  and, 
the  action  being  a  suit  by  no  one  having  capaci- 
ty to  sue,  there  was  nothing  in  the  petition  to 
amend  by,  and  hence  the  court  did  not  err  in 
refusing  to  allow  the  proposed  amendment.  Mu- 
tual Life  Insurance  Co.  t.  Inman  Park  Presby- 
terian Church,  111  Ga.  677,  36  S.  E.  880,  and 
cases  there  cited;  Roberto  t.  Tift,  136  Ga.  904, 
72  S.  E.  234. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  {  160.] 

2.  COBPOBATIOKS      «=516— Pabttes     <8=»67— 
Plaintutk^-Cobpobation— Amendment. 

If  a  suit  is  brought  in  a  name  which  is 
neither  that  of  a  natural  person,  a  corporation, 
nor  a  partnership,  it  is  a  mere  nullity.  In  a  suit 
by  a  corporation  in  fact,  where  the  petition 
fails  to  so  aver,  an  amendment  is  proper,  alleg- 
ing that  the  [daintiff  is  a  corporation.  W.  &  A. 
B.  (X  T.  Dalton  Marble  Works,  122  Ga.  774, 
50  S.  E.  978;  Ollins  t.  Armour  Fertilizer 
Works,  18  Ga.  App.  633  (la),  89  S.  E  1054. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2029,  2046;    Parties,  (3ent.  Dig. 

3.  Pabtucs  «=»59(1)— Right  to  Sns— Amend- 
ment—Statotes. 

The  amendment,  which  the  trial  court  refus- 
ed to  allow,  averred  that  the  St.  Mark's  Method- 
ist Episcopal  Church  "is  not  a  corporation, 
and  has  never  in  any  way  been  authorized  to 
sue  in  its  own  name,'  from  which  it  necessarily 
follows  that  the  suit  was  a  nullity,  under  the 
anthorities  dted  above.  The  provision  contain- 
ed in  section  5689  of  the  Civil  Code  of  1910,  as 
follows:  "And  when  it  bec<»nes  necessary  for 
the  purpose  of  enforcing  the  rights  of  such 
plaintiff,  he  may  amend  b:^  substituting  the 
name  of  another  person  in  his  stead,  suing  for 
bis  use" — does  not  apply  in  this  case,  because 
the  suit  as  originally  brought  did  not  proceed 
in  the  name  of  any  person,  natural  or  artilicial. 
If  the  suit  were  .in  the  name  of  an  actual  plain- 
tiff, the  right  given  in  the  Code  section  quoted 
-would  exist.  'The  court  properly  dismissed  the 
petition  upon  demurrer. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  |  00.] 

Error  from  Superior  C}ourt,  Campbell  Coun- 
ty; C.  W.  Smith,  Judge. 

Suit  by  St  Mark's  Methodist  Churdi 
against  the  Georgia  Power  Company.  Judg- 
ment for  defendant,  dismissing  the  petition 
upon  demurrer,  and  plaintiff  brings  error. 
Alfirmed. 

W.  A.  James,  J.  S.  James,  J.  F.  Gollgbtiy 
and  J.  B.  Bedgood,  all  of  Atlanta,  for  plain- 
tiff in  error.  King  &  Spalding,  of  Atlanta, 
for  defendant  In  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(19  Oa.  App.  ES6) 

BRYANT  T.  ATLANTIC  COAST  LINE   B. 
CO.     (No.  7924.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 

March  20,  1917.    Rehearing  Denied 

AprU  4,  1917.) 

(SvUahiu  hy  the  Court.) 

1.  Cabbiebs  <S=9415— Accommodations  —  Ac- 
tion I'OB  DAXAOKS  —  SUFFICIEMCT  OF  PETI- 
TION. 

The  plaintiffs  petition  sets  forth  a  cause  of 
action,  and  the  court  erred  in  dismissing  it  on 
demurrer.  Southern  Ry.  Co.  v.  Wood,  114  Ga. 
161,  39  S.  E.  922-  Central  of  Georgia  Ry.  Co. 
V.  Gortatowsky,  123  Ga.  366,  51  S.  E.  469. 

[EJd.    Note. — For   other    cases,    see   Carriers, 
Cent  Dig.  |§  1590-1600.] 

2.  Cabbiebs  €=>415— Accommodations  —  Ac- 
tion POB_  Damaoks— Venue. 

The  suit  is  by  a  passenger  against  a  rail- 
road company,  the  alleged  cause  of  action  being 
the  tortious  and  continuous  failure  to  provide 
for  the  plaintifrs  comfort  while  a  passenger,  tlie 
journey  commencing  at  a  point  within  this  state 
and  terminating  at  a  point  without  this  state. 
Held,  the  county  in  which  the  transportation 
and  the  alleged  injuries  commenced  is  not  a 
wrong  venue  for  the  action.  <3iv.  C!ode  1910, 
f  2798:  Southern  Ry.  Co.  v.  O'Bryan,  112  Ga. 
127,  37  S.  B.  161 ;  Central  of  Georgia  Ry.  Co. 
V.  Dorsey,  116  Ga.  719,  42  S.  E.  1024;  Atlantic 
Coast  Line  R.  Co.  v.  Powell,  127  Ga.  805,  56  S. 
E.  1006,  9  L.  B.  A.  (N.  S.)  769,  9  Ann.  Cas. 
553 ;  Owens  v.  Nichols,  139  Ga.  475,  77  S.  E. 
63C:  Pirfedman  v.  S.  A.  L.  Ry.,  124  Ga.  472, 
62  S.  E.  763. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cfent  Dig.  §§  1590-1600.] 

3.  PucADiNo  $=>192(5)— Demubbeb— Ibbelk- 
VANT  Matter. 

Where  a  petition  sets  forth  matter  which 
is  not  legally  necessary  to  plead,  but  which  is 
nevertheless  pertinent  to  the  alleged  cause  of  ac- 
tion and  which  would  upon  the  trial  be  proper 
matter  for  proof,  such  matter  is  not  subject  to 
general  demurrer  on  the  ground  that  it  is  irrele- 
vant What  is  germane  cannot  be  irrelevant, 
even  though  it  may  not  be  essential  to  plead  it 
The  trial  court  therefore  erred  in  sustaining  the 
several  grounds  of  demurrer  not  in  accord  here- 
with. Reese  v.  Reese,  89  Ga.  645,  15  S.  E.  846; 
S.  C.  &  Ga.  Ry.  v.  .Southern  Ry.  Co.,  Ill  Ga. 
420,  36  S.  E.  593;  Wilder  v.  Wilder,  138  Ga. 
574,  76  S.  E.  654. 

[Ed.    Note.— For   other    cases,    see   Pleading, 
Cent  Dig.  {{  414,  415.) 

4.  Cabbiebs  «=>410,  413— Ticket  Agent  — 
Reliance  on  Authobitt. 

Where  the  ticket  agent  of  a  railroad  compa- 
ny, while  acting  within  the  apparent  scope  of 
his  authority,  negotiates  with  a  prospective 
passenger  for  transportation  and  for  sleeping  car 
berths  on  one  of  the  company's  trains  regularly 
affording  such  service  and  comforts  to  the  pub- 
lic, the  passenger  may  rely  upon  the  agent's  ap- 
parent authority,  and  is  not  required  to  first 
communicate  with  the  principal  and  verify  the 
agent's  actual  authority.  The  petition  in  this 
case  having  alleged  such  a  transaction  between 
passenger  and  agoit  it  was  not  subject  to  de« 
murrer  on  the  ground  that  it  was  not  made  to 
appear  that  the  agent's  acts  were  in  fact  within 
the  scope  of  his  authority.  Civ.  Code  1910,  f 
3595;  Milledgeville  Water  Co.  v.  Edwards,  121 
Ga.  555,  49  S.  E.  621;  Central  of  Georgia  Ry. 
Co.  V.  Gortatowsky,  123  Ga.  366,  51  S.  E.  469. 

[Ed,    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  §$  1576,  1500^1600.] 

5.  Gbounos  or  Demubbeb. 

The  other  grounds  of  the  demurrer  are  with% 
out  merit  .^J  |p 


4ts>For  other  caws  see  same  topic  and  K£Y-NUMB£:il  la  all  Key-Numbered  Digests  and  Indexes 


^' 


1048 


91  SOUTHEASTERN  BBPORTEB 


(Ga. 


Error  from  City  Conrt  of  Blakely;  E.  H. 
Sheffleld,  Judge. 

Action  by  T.  J.  Bryant  against  tbe  Atlantic 
Coast  Line  Bailroad  Company.  Judgment 
tor  defendant  on  sustaining  a  demurrer  to 
the  complaint  and  dismissing  the  suit,  and 
plaintiff  brings  error.    Beversed. 

Olessner  &  Collins,  of  Blakely,  for  plaintiff 
In  error.  Pope  &  Bennet,  of  Albany,  for  de- 
fendant in  error. 

LUKE,  J.  Tbe  suit  was  instituted  In  tbe 
city  court  of  Blakely,  In  the  county  of  Early. 
Tbe  defendant  filed  a  demurrer,  which  tbe 
trial  judge  sustained,  dismissing  the  suit, 
and  tbe  plaintiff  excepted. 

Tbe  petition  shows  the  following  facts: 
The  defendant  company  operates  a  line  of 
railroad  from  Montgomery,  Ala.,  to  Jackson- 
ville, Fla.,  passing  through  the  town  of 
Jakin,  in  Early  county,  Ga.,  at  which  point 
the  conipany  maintains  a  station  In  the 
charge  of  a  local  agent,  whose  ofiice  is  open 
during  the  day  and  closed  at  night  One  of 
tbe  regular  passenger  trains  operated  by  the 
company  over  this  line  of  road,  and  scheduled 
to  arrive  at  Jakin  at  11:30  o'clock  at  night, 
carries  a  sleeping  car,  wherein,  upon  pay- 
ing additional  fare,  passengers  are  afforded 
additional  comforts.  The  plaintiff,  who  was 
61  years  old,  feeble  and  suffering  from  hay 
fever,  hoped  to  Improve  his  health,  by  a  trip 
to  Homestead,  Fla.,  provided  he  could  obtain 
the  additional  comforts  afforded  by  the  sleep- 
ing car  from  Jakin  to  Jacksonville  In  taking 
the  contemplated  Journey,  and  desired  like 
accomodations  for  his  sister,  64  years  of  age, 
who  was  to  accompany  him  as  nurse.  He  ap- 
plied to  the  local  agent  at  Jaklu  for  such 
transportation  and  accommodations,  making 
known  to  tbe  agent  that  be  would  not  take 
the  trip  unless  he  could  obtain  the  additional 
comforts  afforded  by  the  sleeping  car.  Tbe 
agent  replied  that,  as  tbe  train  In  question 
passed  Jakin  at  night  while  his  office  was 
closed,  he  could  not  sell  tbe  desired  tickets, 
but  that  if  the  plaintiff  would  make  applica- 
tion in  the  forenoon,  he  (the  local  a^ent) 
would  telegraph  the  company's  agent  at 
Montgomery,  and  have  two  berths  in  the 
sleeping  car  reserved,  and  that  the  plaintiff 
could  then  pay  the  regular  fare  and  tbe 
sleeping  car  fare  to  the  conductor  on  board 
the  train.  On  the  following  morning  the 
plaintiff  made  such  an  application,  and  the 
local  agent  telegraphed  the  Montgomery 
agent,  who  replied  that  the  two  berths  de- 
dlred  by  tbe  plaintiff  had  been  reserved  and 
would  be  held  for  him.  Relying  on  these  as- 
surances, the  plaintiff  and  his  sister  board- 
ed the  train,  which  stopped  only  upon  being 
fiagged  and  only  long  enough  for  them  to 
board  It.  He  then  gave  the  conductor  his 
name,  and  told  the  conductor  of  the  agree- 
ment  with   the   local   agent,   tendered   the 


stlpolated  fare,  and  demanded  the  two  berths 
which  he  had  been  assured  would  be  reserved 
for  him.  The  conductor  refused  to  accept  tbe 
sleeping  car  fare,  or  to  allow  the  plaintiff  the 
benefit  of  Its  comforts,  claiming  that  no 
berths  had  been  reserved,  and  that  all  berths 
were  occupied  by  other  passengers,  which 
claims  were  nntme,  the  berths  having  in 
point  of  fact  been  reserved  by  the  Montgom- 
ery agent,  but  having  been  sold  by  the  con- 
ductor to  other  passengers  while  en  route 
from  Montgomery  to  Jakin.  The  plaintiff 
was  accordingly  forced  to  go  into  one  of  the 
ordinary  day  coaches  of  the  defendant  and 
sib  up  during  the  night  and  until  the  arrival 
of  the  train  at  Jacksonville,  about  8  o'clock 
on  tbe  following  morning,  and,  as  a  result, 
suffered  Intense  pain  and  agony  during  the 
long  Journey,  his  malady  being  greatly  ag- 
gravated by  the  fatigue  and  exposure  in- 
cident to  tbe  long  ride  in  the  day  coach, 
without  any  opportunity  for  sleep  or  needful 
rest  or  composure.  Other  injuries  are  spe- 
cially pleaded.  It  is  alleged  that  the  defend- 
ant's wrongful  failure  and  refusal  to  furnish 
the  plaintiff  with  a  berth  In  its  sleeping  car, 
as  It  bad  through  its  said  agents  contracted 
with  him  to  do,  was  not  only  the  result  of 
gross  and  Inexcusable  negligence  on  its  part, 
but  was  due  to  the  wanton,  willful,  and 
malicious  conduct  of  its  sleeping  car  con- 
ductor. 

The  grounds  of  the  demurrer  were:  (1> 
No  cause  of  action  is  set  out.  (2)  No  jurisdic- 
tion is  shown.  (3)  Various  specified  portions 
of  the  petition  are  "Irrelevant"  (4)  The  elev- 
enth xwra^raph  as  to  the  plaintiff's  being 
forced  to  go  into  an  ordinary  day  coach  was 
demurred  to  on  the  ground  that  it  is  not  al- 
leged how  or  why  the  plaintiff  was  so  forced. 
(5)  The  sixteenth  paragraph,  as  to  the  de- 
fendant's having  through  Its  agents  contract- 
ed to  furnish  the  plaintiff  a  berth,  and  as  to 
negligence,  was  demurred  to  on  tbe  ground 
that  it  is  not  alleged  through  what  agent 
the  contract  was  made,  or  what  negligence  Is 
referred  to;  and  the  allegation  as  to  the 
conduct  of  the  sleeping  car  conductor  being 
wanton  was  demurred  to  on  the  ground  that 
it  is  not  shown  wherein  said  conduct  was 
wanton.  (0)  It  does  not  appear  that  the  said 
local  agent  at  Jakin  was  acting  within  the 
scope  of  bis  authority.  (7)  It  Is  not  alleged 
where  the  transaction  between  the  plaintiff 
and  the  sleeping  car  conductor  occurred. 

[1-S]  1-6.  The  petition  set  forth  a  cause  of 
action,  and  was  not  subject  to  demurrer  on 
any  of  the  grounds  stated.  Authorities  la 
point  appear  in  connection  with  tbe  head- 
notes.  Tbe  demurrer  should  have  been  over- 
ruled upon  each  and  every  ground  thereof, 
and  the  court  erred  In  sustaining  the  demur- 
rer and  dismissing  the  suit 

Judgment  reversed. 

WADE,  a  J„  and  aEORGE,  J.,  coocur. 


Digitized  by 


Google 


Gaj 


BREMEN  FOUNDBT  A  MACHINE  WORKS  ▼.  MoLENDON 


1049 


(19  Qa.  App.  «SS) 

OLAREE  T.  ALLEN.    (No.  8008.) 

<Conrt  of  Appeals  of  Georgia,  Division  Na  2. 

April  8,  1917.) 

(Svllaiu$  by  Editorial  Btaff.) 

1.  Appbai.  and  Esbob  «5>637— Rkoobd— Cbb- 
TincATB  TO  Bnx  o»  BIxcbptions— Statute. 

Under  Civ.  Code  1910,  t  6187,  the  failure  of 
the  trial  jndge  to  certify  tne  bill  of  exceptions 
within  the  time  provided  by  the  statute  will 
not  cause  a  dismissal  of  the  case,  unless  such 
failure  is  occasioned  by  act  of  plaintift  or  his 
counsel. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2784,  2829.] 

2.  Appbai.  and  Esbok  ^=>356— Rboobp— Cer- 
TiFicATE  TO  Biix  OF  ExoEPTioNS— Statute. 

Where  the  writ  of  error,  though  originally 
presented  in  time,  was  returned  by  the  judge 
to  counsel,  but  was  considered  as  presented  on 
that  day,  and  where  the  Judge  held  motion  court 
each  -sutwequent  week  at  the  residence  of  coun- 
sel, a  failure  to  present  the  writ  to  the  judge  for 
fais  certification  for  nearly  three  months,  with- 
out showing  cause  for  such  failure,  required  the 
granting  'of  a  motion  to  dismiss  the  writ  of  er- 
ror. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1926,  1927.] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  between  M.  L.  S.  Clarke  and  H.  W. 
Allen.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Writ  of  error  dismissed. 

A.  C.  Wheeler  and  W.  M.  OUver,  both  of 
Gainesville,  for  plaintiff  in  error.  Wm.  M. 
Johnson,  of  Gainesville,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Motion  to  disinlss  is  made 
In  this  case  on  the  ground  that  the  Judge 
failed  to  certify  the  bill  of  exceptions  within 
the  statutory  time. 

[1]  It  iB  well  settled,  by  numerous  deci- 
sions of  our  Supreme  Court  and  of  tbls  court, 
that  failure  of  the  Judge  to  certify  the  Uli 
of  exceptions  within  the  time  provided  by 
the  statute  will  not  cause  a  dismissal  of  the 
case,  unless  such  failure  be  occasioned  by  the 
act  of  the  plaintiff  or  his  counsel.  Civil 
Code,  §  6187 ;  Walker  v.  Equitable  Mortgage 
Co.,  100  Ga.  84,  26  S.  a  76  0);  Jones  v. 
State,  100  Ga.  579,  28  S.  E.  396  (2) ;  Moore  v. 
Kelly  &  Jones  Co.,  109  Ga.  798,  85  S.  EL  168 
(1) ;  Thomson  v.  Stephens,  138  Ga.  205,  75  S. 
B.  136  (1) ;  Nation  v'  Jones,  3  Ga.  App.  83, 
69  S.  E.  330;  Bennett  y.  Ralf,  4  Ga.  App. 
484,  61  S.  E.  887;  Harnage  v.  State,  7  Ga. 
App.  573,  67  S.  E.  694 ;    Acts  of  1896,  p.  46. 

[2]  But  the  certified  facts  of  this  case  are 
similar  to  those  in  Parkman  v.  Dent,  109  Ga. 
288,  34  S.  E.  669,  and  Sutton  v.  Valdosta 
Guano  Co.,  115  Ga.  794,  42  S.  E.  94.  In  those 
cases  the  writ  was  dismissed  where  it  ap- 
peared that  it  bad  been  rettuned  by  the 
Judge  to  the  movant's  counsel  for  correction 
and  was  held  out  by  tbem  for  an  extended 
and  unnecessary  length  of  time.  In  this  case 
the  writ,  though  originally  presented  in  time, 
was  returned  by  the  Judge  to  counsel,  be- 


cause at  the  time  the  writ  was  handed  to 
him  be  was  engaged  in  another  case;  lie 
then  making  the  statement  that  he  would 
take  it  up  later  and  consider  it  as  presented 
on  that  day.  Nearly  three  months  elapsed 
before  counsel  for  the  plaintiff  again  present- 
ed the  writ  to  the  Judge  for  his  certification, 
though  it  is  stated  in  his  certificate  that  on 
each  subsequent  Saturday  he  had  held  mo- 
tion court  in  the  town  of  the  residence  of 
said  counseL  It  thus  appearing  that  there 
had  been  ample  time  to  present  same  in  rea- 
sonable time,  and  no  cause  being  shown  to 
the  contrary,  this  court  feels  compelled  to 
grant  the  motion  to  dismiss,  and  it  is  ordered 
accordingly. 
Writ  of  error  dismissed. 

BROXLBS,  P.  J.,  and  JENKINS  and 
BLOODWOBTH,  JJ.,  concur. 

"""""^  (18  Qa.  App.  650) 

BREMEN  FOUNDRY  &  MACHINE  WORKS 

V.  McLENDON  et  al.     (No.  8003.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  8.  1917.) 

(Syllabv4  bv  Me  Court.) 

1.  Pasties  <8=395(1)— Pi.AiNTiTr— Aohor   iir 
Tbads-Name— Amkndkents. 

An  individual  can,  in  an  assumed  or  trade 
name,  maintain  a  suit  The  words  "Bremen 
Foundry  &  Machine  Works,  by  L.  E.  Bailey 
owner  and  manager  thereof,"  import  an  indi- 
vidual doing  business  under  a  trade-name,  and 
are  sufficient  to  support  an  amendment  alleging' 
that  the  Bremen  Foundry  &  Madiine  Worlcs  is 
"a  trade-name  under  which  L.  E.  Bailey  does 
business." 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  {  160.] 

2.  Ruuna  on  Deiiubbeb. 

The  court  erred  in  sustaining  the  demurrer 
and  dismissing  the  petition. 

3.  PixAniNO  «=>221— Ebbomkous  Ruunq  on 
Demubbxb— KmccT. 

The  error  in  the  ruling  upon  the  demurrer 
being  controlling,  the  rendition  of  a  judgment 
against  the  plamtiS  for  the  costs  of  the  suit 
was   nugatory, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  I>ig.  g  667.] 

Error  from  Superior  Court,  Haralson 
County;   A.  L.  Bartlett,  Judge. 

Action  by  the  Bremen  Foundry  &  Macliine 
Works,  etc.,  against  J.  W.  McLendmi  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.     Reversed. 

Taylor  Smith,  of  Bremen,  and  O.  B.  Moore, 
of  Buchanan,  for  plaintiff  in  error.  !M.  Bui- 
lard  and  GrUDth  &  Matthews,  all  of  Buch- 
anan, tor  defendants  in  error. 

BROYLES,  P.  J.  [1, 2]  The  petlUon  in 
tliis  case  was  brought  in  the  name  of  the 
"Bremen  Foundry  &  Machine  Works,  by  Ij. 
E.  Bailey,  owner  and  manager  thereof." 
The  defendants  interposed  a  demurrer  set- 
ting up  that  there  was  no  proper  or  legal 
party  plaintiff  to  the  suit,  as  the  name  "Bre- 
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men  Foundry  &  ^Machine  Works,  by  L.  B. 
Bailey,  owner  and  manager  thereof,"  Im- 
ported "neither  a  corporation,  a  partnership, 
or  an  Indiridnal."  The  plaintiff  offered  an 
amendment  to  his  petition,  striking  the 
words  "tk  B,  Bailey,  owner  and  manager 
thereof,"  and  inserting  in  lieu  thereof  the 
following  words:  "The  same  being  a  trade 
name  under  wliich  L.  B.  Bailey  does  busi- 
ness." The  court  sustained  the  demurrer 
and  dismissed  the  petition,  and  the  plaintiff 
excepted. 

To  sustain  this  Judgment  of  the  court  coun> 
sel  for  the  defendants  in  error  rely  mainly 
npon  the  case  of  Western  &  Atlantic  Bail- 
road  Co.  V.  Dalton  Marble  Works,  122  Ga. 
774,  50  S.  E.  978.  We  do  not  think,  how- 
ever, that  the  instant  case  is  controlled  by 
that  decision.  In  that  case  the  suit  was 
brought  in  the  name  of  the  "Dalton  Marble 
Works",  and,  upon  demurrer,  the  plaintiff 
amended  the  petition  by  Inserting  after  the 
words  "Dalton  !Marble  Works"  the  words 
"H.  B.  Colvard,  proprietor,"  and  the  ruling 
made  by  the  Supreme  Court  was  that,  even 
if  the  name  "Dalton  Marble  Works"  could 
be  construed  as  Importing  a  corporation  or 
partnership,  the  admission  made  in  the 
amendment  showed  that  in  fact  it  was  nei- 
ther, and  tliat  therefore  the  suit  as  brou^t 
was  a  nullity,  and  there  was  nothing  to 
amend  by,  and  the  lower  court  erred  in  al- 
lowing the  amendment.  It  was  not  held  In 
that  case  that  the  petition  as  amended  did 
not  show  a  real  party  plaintiff;  it  was  held 
merely  that  the  original  petition  did  not, 
and  therefore  could  not  legally  be  amended. 
In  tlie  instant  case  the  origintd  petition  con- 
tain* In  principle  substantially  the  same 
words  as  the  amended  petition  In  the  Dalton 
Marble  Works  Case,  and  hence  a  vital  dis- 
tinction between  the  two  cases  is  clearly  ap- 
parent. In  our  opinion,  the  words  "Bremen 
Foundry  &  Machine  Works,  by  L.  B.  Bailey, 
owner  and  manager  thereof,"  import  an  in- 
dividual doing  business  under  a  trade-name, 
and  the  court  erred  in  not  allowing  the 
amendment  which  set  up  that  it  was  "a 
trade-name  under  which  Ii.  B.  Bailey  does 
business."  An  individual  can,  in  an  assum- 
ed or  trade  name,  maintain  a  suit.  Charles 
V.  Valdosta  Foundry  Company,  4  Ga.  App. 
733,  62  S.  B.  493.  In  that  case  this  court 
held  that  the  word  "eotapanj,"  as  used  in  the 
name  of  the  plaintiff.  Imported  a  corporation, 
and  that  an  amendment  similar  to  the  one 
in  the  case  at  bar  should  have  been  allowed, 
although  it  was  held  that,  as  the  name  of 
the  plaintiff,  as  set  out  in  the  petition,  im- 
ported a  corporation,  no  amendment  was  real- 
ly necessary.  Likewise,  in  our  Judgment, 
as  the  words  "Bremen  Foundry  &  Machine 
Works,  by  Li.  B.  Bailey,  owner  and  manager 
thereof,"  Import  an  individual  doing  business 
under  a  trade-name,  no  amendment  to  the 


petition  was  essential,  although  when  offer- 
ed It  should  have  been  allowed. 
Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  oon- 

cur. 


(19  Oa.  App.  (U) 
SWBARINGEN    v.    VIBOINIA-OABOLINA 

OHEMICAIj  CO.     (No.  8188.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

April  3,  1917.) 

(SyOaJmt  by  the  Court.) 

1.  Admission  or  Bvidencb. 

When  considered  in  connection  with  the  ex- 
planatory note  of  the  judge,  no  error  was  com- 
mitted in  admitting  the  note  in  evidence. 

2.  Husband  and  Whs  €=>^<5) — ^E^ttbchase 
BT  Husband— Loabiuty  of  wis*. 

"The  evidence  demanded  a  verdict  for  the 
plaintiff  for  the  value  of  the  guano  which  was 
the  consideration  of  the  note,  whether  the  note 
waJ9  signed  by  the  defendant,  or  its  execution 
antliorized  or  not,  since  it  showed  that  she 
knowingly  received  the  property  for  which  the 
note  was  given,  and  accepto)  the  I>mefit8  there- 
of. This  amounted  to  a  ratification  of  the  pur- 
diase  of  the  gaano,  and  raised  on  her  part  an 
obligation  to  pay  therefor."  Home  Fertilizer  & 
Chemical  Co.  v.  Didceiaon,  12  Ga.  App.  149, 
76  S.  E.  1040. 

Error  from  Superior  Court,  Dooly  County : 
W.  F.  George,  Judge. 

Action  by  the  Virglnla-CaroUna  Chemical 
(Company  against  Mrs.  D.  B.  Swearlngen. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfOrmed. 

Busbee  &  McDonald,  of  Vienna,  for  plain- 
tlfl  in  error.  Powell  &  liumaden,  of  Vienna. 
for  defendant  in  error. 

BIiOODWORTH,   J.     Judgment   affirmed. 

BROYIjES,  p.  J„  and  JENKINS,  J.,  con- 
cur. 

°°°°~™  as  Oa.  App.  OBf 

CITIZENS'    BANK   OF   WATNESBOBO   v. 
TIMMONS  et  al.    (No.  7663.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

March  16,  1917.    Rehearing  Denied 

April  5,  1917.) 

(8vn»buM  by  the  Oonrt.) 
1.  ASSIQNICENTS  «=323,  73,  100,  131— Bbxcu- 

tobt  contbact  —  riohtb  of  asgoconek  — 

Plxadino. 
"A  contract  with  a  building  contractor  stip- 
ulated that  he  should  be  paid  a  specified  snm  for 
the  work,  payable  in  monthly  installments  in 
such  sums  as  the  architects  might  in  writing  cer- 
tify to  be  due.  The  owner  reserved  the  right  to 
withhold  the  payment  of  any  installment  whoi 
necessary  to  protect  himself  against  any  oot- 
standing  claims  or  liens  for  either  labor  or  ma- 
terial. Held:  (1)  When  the  architects  issned  a 
certificate  that  a  specified  sum  was  dne  under 
the  terms  of  the  contract,  the  certificate  was 
assignable,  and  the  assignee  could  enforce  it  in  a 
court  of  law,  as  a  legal  assignment  of  a  par- 
ticular fund.  (2)  In  such  a  suit  by  the  assignee, 
it  was  not  necessary  that  the  petition  should 
negative  the  existence  of  liens  for  labor  or  mate- 
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rial.    This  was  matter  of  defense."    Timmons  t. 
Citizens'  Bank,  11  Ga.  App.  69,  74  8.  B.  798. 

(a)  The  plaintiff  in  error  acqnired  from  the 
«ontractor,  by  assignment,  a  certificate  signed 
by  the  architect  to  the  effect  that  he  was  enti- 
tled to  $1,200  as  a  payment  under  the  terms  of 
the  building  contract,  which  was  broad  enough 
to  include  by  its  language,  not  only  perfected 
and  recorded  liens,  but  any  valid  "claims"  for 
labor  or  material  nised  in  the  conatmction  of  the 
bnilding  by  the  contractor. 

(b)  Tlie  certificate  was  assignable,  but,  not  be- 
ing a  negotiable  instrument,  the  transferee  oc- 
cupied no  better  position  than  the  contractor, 
and  the  claim  in  its  hands  was  subject  to  all  the 
defenses  that  could  have  been  interposed  if  suit 
had  been  brought  by  the  contractor. 

(c)  The  undisputed  evidence  showed  that  the 
contractor  abandoned  his  contract,  leaving  un- 
paid claims  for  material  furnished  and  labor 
done  that  were  potential  liens  and  debts  assumed 
(not  barred  by  statute  when  assumed)  for  an 
amount  which,  added  to  sums  already  paid  under 
the  contract,  largely  exceeded  the  contract  price. 
There  was  no  averment  or  proof  that  the  work 
had  been  performed  in  accordance  with  the  con- 
ditions of  the  contract,  or  that  full  performance 
was  in  any  manner  waived. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  §S  40,  41,  139-142,  177,  180,  220- 
226.] 

2.  Ruling  ow  Motion  roR  New  Tbiai« 

The  judgment  rendered  by  the  court  without 
the  intervention  of  a  jury  was  authorized  by  the 
evidence,  and  the  court  therefore  did  not  err  in 
overruling  the  motion  for  a  new  trial,  based  on 
the  general  grounds  only. 

Error  from  City  Court  of  Tlfton ;  B.  Bve, 
Judge. 

Action  between  tbe  Citizens'  Bank  of 
Waynesboro  and  W.  W.  Timmons  and  others, 
trustees.  Jqdgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

H.  J.  Fnllbright,  of  Waynesboro,  and  B.  S. 
Foy,  of  Sylvester,  for  plEdntlff  In  error.  Ful- 
wood  &  Hargrett  and  J.  H.  Price,  all  of  Tlf- 
ton, and  J.  J.  Murray,  of  Haliiia,  for  defend- 
ants in  error. 

WADE,  0.  J.    Judgment  affirmed. 

GEORGB  and  LTTKB,  JJ.,  concur. 


(19  Oa.  App.  65T) 

ATKINS  NAT.  BANK  ▼.  HARMON. 
(No.  8073.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
April  8,  1017.) 

(SyUabut  hv  ilte  Court.) 

Appeal  and  E>bbos  iS=>627(2)— Wbit  ov  Bb- 
BOB— Bill  of  Exgeftions—DiskissaI/— Con- 
stitutional Pbovisions. 
The  bill  of  exceptions  in  this  case  was  filed 
in  the  ofiice  of  the  clerk  of  the  lower  court  on 
January  25,  1916,  and  should  have  been  trans- 
mitted (with  the  record)  to  the  March  term, 
1916,  of  the  Supreme  Court,  but  was  not  so 
transmitted  until  September  28,  1916,  upon 
which  date  it  was  filed  in  the  office  of  the  clerk 
of  the  Supreme  Court.  The  bill  of  exceptions 
baving  reached  the  Supreme  Court  after  the 
close  of  the  term  to  whidi  it  was  returnable,  the 
writ  of  error  must  be  dismissed.  The  fact  that 
tbe  delay  was  not  occasioned  by  the  fault  of  the 


plaintiff  in  error  or  its  attorneys  Is  not  sufficient 
to  change  the  rule.  Eamhart  v.  Atlanta  •& 
West  Point  B.  B.  Co.,  133  Ga.  59,  65  a  B. 
138. 

(a)  The  constitutional  amendment  of  1916 
(Acts  1916,  p.  19),  changing  the  appellate  juris- 
diction of  the  Supreme  Court  and  of  the  Court 
of  Apjpeals,  as  to  certain  classes  of  cases,  does 
not  affect  this  ruling.  This  case  was  dead  when 
it  reached  the  Supreme  Court,  and  its  lifeless 
body  only  was  transmitted  to  this  court,  and  the 
order  transferring  it  had  no  miraculous  power  to 
restore  life  to  the  dead. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  H  2744-2747,  2749.] 

Error  from  Superior  Court,  Banks  0>un- 
ty ;   O.  H.  Brand,  Judge. 

Actl<»  between  the  Atkins  National  Bank 
and  Esther  Harmon.  Judgment  for  tbe  lat- 
ter, and  the  former  brings  error.  Writ  of  er- 
ror dismissed. 

V-  A.  Charters  and  H.  H.  Perry,  both  of 
Gainesville,  for  plaintiff  in  error.  A.  J.  Grif- 
fin, of  Homer,  C.  R.  Faulkner,  of  Bellton,  and 
W.  W.  Stark,  of  Commerce,  for  defendant  in 
error. 

BROTLES,  P.  J.   Writ  of  error  dismissed 

JBNKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


(U  Oa.  App.  6H» 

A.  W.  TEDCASTIJ5  &  CO.  ▼.  J.  T.  BREWER 
&  CO.  et  aL    (No.  7929.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
April  3,  1917.) 

(Syllabut  hy  the  Court.) 

1.  Appeal  and  Esbob  ^=3967(1)— DiscbeiSon 
OF  Tbial  Cotjbt— Opening  Default— Stat- 
ute. 

Section  5656  of  the  Civil  Code  of  1910, 
providing  for  the  opening  of  defaults,  should 
be  ^ven  a  liberal  construction,  in  the  promotion 
of  justice  and  the  establishment  of  the  truth; 
and  the  discretion  of  the  trial  judge  in  opening 
a  default  and  permitting  the  d^endant  to  plead 
will  not  be  interfered  with  by  this  court  unless 
manifestly  abused,  to  the  injury  erf  Uie  plaintiff. 
Thompson  v.  Kelsey,  Adm'z,  8  Ga.  App.  23,  68 
S.  E.  618;  Bass  v.  Doughty,  5  Ga.  App.  460,  63 
S.  B.  516;  Brawner  v.  Maddoi,  1  Ga.  App.  337, 
58  S.  B.  278;  Polarek  v.  Gordon,  102  lU.  App. 
356;  Tucker  v.  Harris,  13  Ga.  2,  58  Am.  Dec. 
488;  Gray  v.  McNeal,  12  Ga.  424;  Davis  v. 
Bray.  119  Ga.  224,  46  S.  E.  90;  Burch  v.  Pope, 
114  Ga.  834.  40  S.  E.  227. 

[Ed.  Note. — For  otner  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3823.] 

2.  Opening  Default— Discbetion. 

This  court  cannot  say  that  in  this  case  tjie 
trial  judge  abused  bis  discretion  in  opening  the 
default  and  in  allowing  the  defense  to  be  filed. 

3.  Ruling  on  Motion  fob  New  Tbial. 

There  was  evidence  to  support  the  verdict, 
and  the  trial  judge  did  not  err  m  overruling  the 
motion  for  a  new  triaL 

Error  from  City  Court  of  Elberton;  W. 
D.  Tntt,  Judge  pro  bac. 

Proceeding  between  A.  W.  Tedcastle  & 
Co.  and  J.  T.  Brewer  &  Co.  and  others.    Judg- 
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ment  for  the' latter,  and  the  former  bring 
error.    Affirmed. 

Z.  B.  Bogers,  of  Elberton,  for  plaintiffs  is 
error.  J.  T.  Slsk,  of  £Uberton,  for  defendants 
in  error. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BBOXIiBS,  P.  3^  and  JENKINS,  J^  oon- 

C1U. 

03  Ga.  App.  m.) 

POOLE  ▼.  ELBERTON  &  B.  BY.  00. 
(No.  8060.) 

(Court  of  Appeals  of  Oeorcia,  Division  No.  1. 
AprU  8, 1»17.) 

(Byllahtu  ly  the  CourtJ 

1.  Etidencb  «=»441(8)— Pabol  Evidbwcb  — 

CONVETANCK  OF  RiOHT  OF  WaT. 

A  written  contract  of  conveyance  of  a  right 
of  way  to  a  railroad  company  duly  and  pronerly 
executed  and  delivered  by  an  owner  of  land  can- 
not be  varied  by  oral  testimony  to  the  effect 
that  he  executed  and  delivered  the  contract  upon 
agreement  by  the  agent  of  the  railroad  company 
that  the  company  would  so  construct  its  rail- 
road as  to  not  interfere  with  the  use  of  his  land 
on  either  side  of  the  right  of  way  for  pasturage 
purposes. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  1 1778.] 

2.  RAiutoADs  <S=67(2)— Right  of  Wat— Ac- 
tion FOB  Breach  of  Contract. 

The  plaintiff's  evidence  did  not  establish  a 
cause  of  action  as  pleaded,  and  the  court  proper- 
ly granted  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  168.] 

Error  from  Superior  Gourt,  Wilkes  Coun- 
ty; J.  B.  Park,  Judge. 

Suit  by  B.  W.  Poole  against  the  Elberton 
&  Eastern  Railway  Company.  Judgment  of 
nonsuit,  and  plaintiff  brings  error.    Affirmed. 

J.  M.  Pitner  and  Colley  &  C!olley,  ail  of 
Wasblngton,  Ga.,  for  plaintiff  in  error.  Z. 
B.  Bogers,  of  Elberton,  and  W.  A.  Slaton,  of 
Washington,  Oa.,  for  defendant  in  error. 

LUKE,  J.  [2]  The  plainUff  sued  the  rail- 
way company  for  its  failure,  as  be  contend- 
ed, to  carry  out  a  contract  relating  to  cer- 
tain land.    The  petition  alleged: 

"They  desired  a  right  of  way  across  the  above- 
described  premises.  Petitioner  told  them  that 
he  was  willing  for  them  to  have  a  right  of  way, 
but  that  he  was  using  said  premises  for  a  pas- 
ture, and  wished  to  continue  that  nse  of  the 
same.  The  agent  of  said  railway  company  tak- 
ing the  contract  for  a  right  of  wa^  and  repre-' 
seating  the  company  agreed  that  bis  rights  and 
bis  use  as  to  the  said  premises  for  the  purpose 
of  pasturage  should  be  fully  protected,  that  they 
would  install  good  and  suffldent  cattle  guards  in 
connection  with  said  premises  so  as  to  allow 
him  to  safely  place  hu  stock  within  the  same 
and  that  his  use  of  the  same  should  not  be  im- 
paired or  interfered  with.  The  said  railway 
company  also  agreed  that,  as  they  would  have  to 
have  a  considerable  embankment  across  said 
premises,  and  one  which  could  not  be  surmounted 
by  his  cattle,  they  would  provide  bim  with  a 
safe  passageway  across  his  pasture  so  that  bis 
stock  could  use  the  pasture  on  either  side  of 
said  right  of  way.    •    •    •    Said  railway  com- 


pany has  entirely  failed  to  carry  eat  tlie  said 
aneement  and  contract  No  catUe  guards  of 
efficient  Und  have  been  placed  or  provided  for, 
nor  has  any  passageway,  as  agreed  in  said  ooo- 
tract,  been  prepared." 

The  plaintiff  further  alleged  that  by  rea- 
son of  the  failure  of  the  defendant  to  carry 
out  its  contract  he  bad  been  damaged  $75 
each  year  for  the  three  years  next  preceding 
the  filing  of  the  suit.  The  testimony  dis- 
closes that  the  plaintiff  had  executed  and 
delivered  a  warranty  deed  to  the  defendant, 
conveying  fee-simple  title,  upon  the  consider 
ation  of  $1,  to  a  right  of  way  100  feet  wide 
across  the  land  described  in  the  plaintiff's 
petition.  The  deed  made  no  such  reserva- 
tion and  agreement  as  alleged  by  the  plain- 
tiff, and  the  court  refused,  over  objection,  to 
permit  the  plaintiff  to  vary  the  terms  of  the 
deed  by  testifying  that  it  was  a  part  of  the 
contract  of  conveyance  that  the  defendant 
was  to  erect  certain  cattle  guards.  At  the 
conclusion  of  this  evidence  the  court  grant- 
ed a  nonsuit,  and  the  plaintiff  excepts. 

[1]  It  is  clear  that  the  plaintiff  songht  by 
his  evidence  to  vary  the  written  contract 
The  promise  of  the  agent  before  the  execu- 
tion of  the  written  contract  could  not  be  ad- 
mitted in  evidence  for  the  purpose  of  varying 
the  terms  of  the  contract  There  Is  nothing 
to  show  that  there  is  an  ambiguity  In  the 
deed,  or  that  fraud  was  practiced  upon  the 
plaintiff  by  tlie  defen^nt  There  Is  nothing 
appearing  which  brings  the  written  contract 
within  any  one  of  the  exceptions  that  would 
permit  of  the  introduction  of  parol  evidence. 
To  have  permitted  the  plaintiff  to  testify  as 
proposed  would  be  a  plain  violation  of  sec- 
tion B7SS  of  the  avll  Code  of  1910,  wherein 
It  is  provided  that: 

"Parol  contemporaneous  evidence  is  inadmisai- 
ble  generally  to  contradict  or  vary  the  terms  of 
a  valid  written  instrument" 

See  Murray  County  ▼.  Wilson,  140  Ga.  689, 
79  S.  E.  783,  and  cases  there  cited. 

The  court  did  not  err  in  granting  the  non- 
suit. 

Judgment  affirmed. 

WADE,  Q.  J.,  and  GEORGE),  J.,  concur 


a»  Oa.  App.  655) 
HARVEY  V.  LEWIS.    (No.  8039.) 

(0>urt  of  Appeals  of  Georgia,  Division  No.  2. 
AprU  8.  1917.) ' 

fSyttahul  hv  the  CovrtJ 

Landlord  and  Tenant  «=»828(5)— Rbntino 
ON  Shabbs— LncN  ON  Cbopb. 
Where  a  landlord  makes  a  contract  with 
a  cropper,  under  which  the  landlord  is  to  fui^ 
nish  the  land  and  fertilizer,  and 'the  cropper  ia 
to  do  "all  the  work  in  connection  with  plant- 
ing, making,  and  gathering  the  crop,"  the  crup- 
per, as  a  laborer,  has  no  legal  right  to  have  a 
laborer's  lien  issued  before  the  completion  of  his 
ctHitract,  unless  for  some  good  and  sufficient  le- 
gal reascm  he  is  prevented  from  carrying  out 
the  contract 
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Error  from  Superior  Court,  Brana  Comity; 
W.  W.  Sbeppard,  Judge. 

Suit  by  W.  H.  Lewis  against  P.  N.  Harvey. 
Jadgment  for  plaintiff,  motion  for  new  trial 
refused,  and  defendant  brings  error.  Be- 
Tersed. 

P.  M.  Anderson,  of  Clazton,  for  plaintiff  In 
error.  Daniel  &  Daniel,  of  Clazton,  for  de- 
fendant In  error. 

BLOOD>WORXH,  J\.  Lewis,  a  cropper, 
made  an  aflSdarlt  tbat  he  was  employed  by 
Harvey,  the  landlord,  "as  a  laborer  and  crop- 
per for  the  year  1815,  to  prepare,  plant,  cul> 
tivate,  and  gather  the  crop  on  a  farm"  which 
he  described;  that  he  had  "completed  said 
contract  of  labor  and  earned  the  sum  of 
$375,"  which  he  alleged  was  a  fair  Taluatioi^ 
of  one-half  of  the  crop  which  he  was  to  re- 
ceive for  his  services,  and  that  "he  has  de- 
manded payment  of  the  same  from  the  said 
P.  N.  Harvey  since  the  same  has  become  due, 
and  the  same  has  been  refused."  Execution 
was  issued  and  levied,  and  a  counter  affidavit 
filed  denying  Indebtedness.  The  trial  re- 
cmlted  In  favor  of  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial  on  the  general 
grounds;  It  was  refused,  and  he  excepted. 
The  plaintiff  testified  that,  under  the  contract 
the  defendant  was  to  furnish  the  land  and 
fertilizer,  and  he  (the  plaintiff)  was  to  do  all 
of  the  work  in  planting,  making,  and  gather- 
ing the  crop.  The  evidence  of  the  defendant 
as  to  the  terms  of  the  contract  was  practical- 
ly the  same  as  that  of  the  plaintiff.  The 
plaintiff  further  swore  that: 

"In  pursuance  to  this  contract  idaintiB  went 
to  wonc  on  said  land,  planted  and  made  said 
crop,  and  partly  gathered  same;  that  after  he 
bad  nithered  a  part  of  said  crop  he  abandoned 
it  and  left  it  with  the  defendant,  P.  N.  Harvey ; 
tbat  when  he  abandoned  said  crop  there  was  yet 
angathered  about  two  boles  of  cotton,  about 
four  acres  of  com,  end  about  four  acres  of 
fodder ;  the  reason  he  abandoned  said  crop  was 
because  he  bad  nothing  on  which  to  support  his 
family,  and  the  defendant,  P.  N.  Harvey,  would 
not  furnish  him  any  supplies;  tbat  witness 
f umislied  his  own  suppUes  during  the  whole 
year  and  never  failed  to  get  credit  any  time  he 
sought  it  P.  N.  Harvey  was  not  bound  under 
the  contract  to  furnish  any  supplies  to  vritness. 
'Witness  could  have  gotten  all  the  supplies  he 
wanted,  and  it  was  not  necessary  for  him  to 
abandon  the  crop  to  get  supplies.^' 

He  testified,  farther,  that  be  had  not  re- 
ceived his  portion  of  the  crop,  and  this  was 
one  reason  for  the  abandonment,  and  that 
tbe  defendant  refused  to  make  an  accounting 
for  his  portion  -of  the  crop.  It  appears  that 
after  the  cropper  abandoned  the  crop  It  was 
levied  on  by  an  execution  against  the  land- 
lord, who  gave  bond  and  gathered  the  re- 
mainder of  the  crop. 

The  reasons  alleged  by  the  cropper  for  aban- 
doning the  crop  are  not  sufficient  to  show 
that  the  landlord  had  breached  the  contract, 
and  would  not  legally  authorize  the  cropper 
to  abandon  It.  The  cropper  elected  to  enforce 
Ills  rights  by  a  laborer's  lien,  and  his  right 


to  recover  mnst  be  determined  by  the  law  ap- 
plicable to  such  proceedlnga  Before  a  labor- 
er can  enforce  his  lien  under  the  laws  of  this 
state  it  mnst  be  alleged  in  the  affidavit,  and 
the  evidence  must  show,  that  he  has  fully 
completed  bis  contract.  "Liens  of  laborers 
shall  arise  upon  the  completion  of  their  con- 
tract of  labor."  Civ.  Code  1910,  {  S3S9.  In 
Walls  v.  Rutherford,  60  Qa.  441,  it  is  said: 
"Not  a  single  day  before  completion  docs  the 
lien  have  any  existence." 

The  evldrace  of  the  plaintiff  himself  shows 
that  he  contracted  to  do  all  the  work  in  con- 
nection with  gathering  the  crop.  Until  the 
crop  waa  gathered  his  contract  would  not  be 
completed,  and  he  would  therefore  have  no 
lien.  When  he  swore  that  he  abandoned  the 
crop,  and  this  was  before  all  of  the  crop  was 
gathered,  and  showed  no  legal  reason  for  so 
doing,  his  own  evidence  destroyed  his  right  to 
recover  under  a  laborer's  lien.  What  is  here 
decided  is  not  in  conflict  with  the  decision  in 
Lewis  V.  Owens,  124  Oa.  228,  52  S.  B.  333 
(2).  In  that  case  the  cropper  was  prevented 
from  completing  the  contract,  by  the  levy  of  a 
valid  process  against  the  landlord.  In  the 
Instant  case  the  cropper  had  abandoned  the 
crop  before  the  levy  was  made.  As  the  evi- 
dence shows  that  the  plaintiff  abandoned 
the  crop  before  it  was  gathered,  and  as  he 
had  no  lien  at  that  time,  a  verdict  for  the 
defendant  was  demanded,  and  the  court  erred 
In  refusing  to  grant  a  new  trial.  Walls  v. 
Rutherford,  supra;  Tanxley  t.  Lampkin, 
113  Ga.  1007,  39  S.  a  473;  ralrcloth  v. 
Webb,  125  Ga.  230,  63  S.  B.  582(5). 

Judgment  reversed. 

BROYLES,  P.  J.,  and  JENKINS,  J.,  concur. 


(U  Qa.  App.  (27) 

SEABOARD  AIR  LINE  RY.  ▼.  McDONALD. 

(No.  7996.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  3,  1917.) 

(SyUdbus  hy  the  Oowrt.) 

1,  Railboadb    «=>405— Killing    Doo — Con- 

STrrUTIOHAI,  AND  Statutosy  Pbovibions. 
Under  the  provisions  of  the  act  of  1912 
(Acts  1912,  pp.  46.  and  47),  a  dog  is  ^personal 
property,  and  a  railroad  company  is  hable  for 
any  damage  done  to  a  dog  by  tbe  running  of  the 
loccMDOtives  or  cars  or  other  machinery  of  such 
a  company,  or  for  damage  done  by  any  person  in' 
its  employment  or  service,  unless  the  company 
shall  make  it  appear  that  their  agents  have  ex- 
ercised all  wdmary  and  teastHiable  care  and 
diligence:  the  presumption  in  all  cases  being 
against  the  company. 

[Ed.  Note.— For   other   cases,   see   Railroads, 
Cent.  Dig.  i|  1393-1398.] 

2.  Afpeai.  and  Ebbob  4=31001(1) — Railboads 
«=344C(1)  —  Review  —  'Vebdict  ~  Sa»ri- 
ciENCT  of  Evidence— Killing  Doo — Neo- 
LiGGNCE— Question  fob  Juby. 

Whether  or  not  tbe  presumption  of  negli- 
gence in  this  case,  created  Dy  proof  of  the  killine 
of  the  doe  by  tbe  running  of  the  locomotive  and 
cars  of  tne  defendant  company,  was  rebutted, 
.  was  essentially  for  determination  by  tbe  jury; 
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and  since  there  was  testimony  from  which  the 
jury  might  have  inferred  a  lack  of  proper  dili- 
gence on  the  part  of  the  engineer  in  charge  of 
the  defendant's  train,  this  court  cannot  set  aside 
the  verdict. 

[Ed.  Notei— For  other  cases,  see  Appeal  and 
Error,  Cent  Wg.  H  3928-3033;  BaUroads, 
Cent.  Dig.  §  1627.] 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  H.  L.  McDonald  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

N.  J.  Norman,  of  Savannah,  for  plaintiff  in 
error.  O.  C.  Darsey,  of  Hlnesvllle,  for  de- 
fendant in  error. 

WADE,  C.  J.  [1]  1.  The  act  of  1912  (Acts 
1912,  pp.  46,  47)  expressly  provides  that: 

"All  dogs  are  hereby  made  personal  property 
and  shall  be  given  in  and  taxed  as  other  prop- 
erty of  this  State  is  given  in  and  taxed." 

Before  the  passage  of  this  act  It  had  been 
held  several  times  by  the  Supreme  Court  and 
this  court  that  a  railroad  company  was  not 
liable  for  the  negligent  killing  of  a  dog,  and 
that  no  presumption  would  arise  against  the 
company  upon  proof  that  a  dog  was  killed 
by  a  railroad  train,  as  in  case  of  injury  to 
persons  or  property,  but  that  the  owner  might 
maintain  an  action  for  trespass  vi  et  armis 
for  the  wanton  and  malicious  killing  of  bis 
dog.  See  Seaboard  Air  Line  Ry.  v,  Parrish, 
16  Ga.  App.  254,  85  S.  E.  200;  Alabama 
Great  Southern  Railroad  Co.  v.  Price,  17  Ga. 
App.  762,  88  S.  E.  692,  and  cases  tbere  cited. 
In  Seaboard  Air  Line  Ry.  v.  Parrish  and  In 
Alabama  Great  Southern  Railroad  Co.  v. 
Price,  supra,  the  suits  proceeded  on  the 
ground  that  the  defendant  bad  wantonly 
killed  the  dog  for  which  a  recovery  was  had ; 
and  in  passing  upon  those  cases  It  was  held 
not  necessary  to  decide  bow  far  the  act  of 
1912,  supra,  might  affect  the  previous  rul- 
ings of  the  Supreme  Court  touching  the  right 
to  recover  for  the  negligent  kHllng  of  a  dog 
by  the  train  of  a  railroad  company,  or  to  de- 
termine whether,  upon  proof  of  the  killing  of 
a  dog  by  a  railroad  train,  a  presumption  of 
negligence  would  arise,  as  in  cases  of  Injury 
to  person  or  property. 

The  Constitution  of  Georgia — article  7, 
section  2,  paragraph  1  (Civil  Code  of  1910, 
i  6553)— authorizes  the  General  Assembly  to 
impose  a  tax  upon  "such  domestic  animals 
as,  from  their  nature  and  habits,  are  destruc- 
tive of  other  property,"  and  thus  Impliedly 
recognizes  dogs  as  property,  though  this 
power  to  tax  differs  from  the  uniform  ad 
valorem  system  of  taxation.  Nevertheless, 
the  Constitution  clearly  includes  by  its  terms 
the  dog  as  a  domestic  anlmaL  It  was  held 
in  the  case  of  Graham  t.  Smith,  100  Ga.  434, 
28  S.  E.  225,  40  L.  R.  A.  603,  62  Am.  St  Rep. 
323,  that  the  owner  of  a  dog  has  such  a  prop- 
erty in  it  as  will  enable  him  to  maintain  an 
action  of  trover  for  its  recovery,  in  case  of 


Its  wrongful  conversion ;  and  it  has  long  been 
the  law  of  this  state  that  a  dog  might  be  tbe 
subject  of  simple  larceny.  Penal  Code  of 
1910,  {  161.  The  act  of  1912,  by  Its  precise 
terms,  declares  that  a  dog  shall  be  personal 
property,  and  makes  it  subject  to  ad  valoron 
taxation  on  the  same  basis  prescribed  for 
other  property.  It  would  appear,  therefore, 
that  since  the  passage  of  that  act  a  dog  is 
property  In  more  than  the  "qualified  sense" 
referred  to  in  Jemison  v.  Southwestern  Rail- 
road, 75  Ga.  444,  68  Am.  Rep.  476,  and  there- 
fore the  same  rule  which  is  applied  where  a 
railroad  company  kills  or  injures  other  lire 
stock  or  domestic  animals  would  apply  In  the 
case  of  a  dog.  A  dog  is  now  a  subject  of 
larceny,  may  be  recovered  by  an  action  of 
trover,  and  must  be  returned  for  taxation  at 
its  actual  value.  Just  as  other  property  is 
returned ;  and  no  reason  appears  why  any 
other  or  different  rule  should  now  exist  touch- 
ing Its  injury  or  destruction  by  the  negli- 
gent running  of  a  railroad  train  than  that 
prescribed  for  other  animals.  Section  2780 
of  the  Civil  Code  provides: 

"A  railroad  company  shall  be  liable  for  any 
damage  done  to  persons,  stock,  or  other  property 
by  the  running  of  the  locomotives,  or  cars,  or 
other  machinery  of  such  company,  or  for  damage 
done  by  any  person  in  the  employment  and  serv- 
ice of  such  company,  unless  the  company  ^all 
make  it  appear  that  their  agents  have  exercised 
all  ordinary  and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against  the 
company," 

We  hold,  therefore,  that  this  section  ap- 
plies to  the  killing  of  a  dog,  precisely  as  it 
applies  to  the  killing  of  a  horse,  cow,  or  oth- 
er domestic  animal,  and  the  same  presump- 
tion, therefore,  arises  upon  proof  of  the  kill- 
ing or  injury  as  where  the  damage  Is  to  stock 
or  other  property. 

[21  2.  The  evidence  in  this  case  does  not 
Indicate  that  the  killing  of  the  dog  was  caus- 
ed by  the  wanton,  maUcious,  or  Intentional 
act  of  an  agent  of  the  railroad  company,  for 
there  is  no  testimony  that  would  authorize 
the  Inference  that  the  engineer  even  saw  the 
dog  in  time  to  prevent  the  MUing,  and  there- 
fore it  becomes  necessary  to  determine 
whether,  under  the  testimony,  It  can  be  held, 
as  a  matter  of  law,  that  the  presumption  of 
negligence  arising  upon  proof  of  the  killing 
of  the  dog  was  completely  rebutted  by  the 
evidence  or  explanation  offered  by  the  en- 
gineer In  charge  of  the  train  of  the  defend- 
ant company.  There  was  testimony  that  the 
track  was  straight,  and  the  dog  could  have 
been  seen  thereon  for  a  considerable  distance 
before  the  locomotive  readied  the  spot  where 
he  was  struck  and  kUled.  There  was  also 
testimony,  though  this  was  disputed,  that  the 
train  was  running  at  a  speed  of  from  60  to 
60  miles  per  hour;  and  it  does  not  appear 
that  any  attempt  was  made  to  sladien  or 
check  the  speed  of  the  train.  The  engineer 
testified  that  he  saw  no  dog  on  the  track,  and 
that,  if  his  train  kUled  a  dog,  he  did  not 
know  it  at  the  time,  and  did  not  know  It  yet. 
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The  engineer  did  not  testify  that  he  saw  the 
dog  approaching  the  track,  or  near  the  track, 
bnt  said  that  he  never  saw  It  on  the  track; 
and  the  Jury  may  have  legitimately  Inferred, 
from  the  fact  that  the  track  was  straight 
and  the  view  apparently  unobstructed,  and 
from  the  undisputed  testimony  that  the  dog 
was  killed  by  the  locomotive,  that  the  engi- 
neer was  not  In  fact  looking  out  at  or  before 
the  time  the  dog  was  killed,  and  therefore 
that  be  was  negligent,  for,  had  he  been  look- 
ing, he  would  have  discovered  the  dog  ap- 
proaching, near  or  on  the  track,  and  could 
have  then  lessened  the  speed  of  his  train  so 
as  to  prevent  Injury  to  the  dog,  or  In  the  ex- 
ercise of  proper  care  and  diligence  he  would 
have  blown  the  whistle  of  the  engine  and 
thus  prevented  the  dog  from  coming  upon 
the  track,  or  Induced  It  to  leave  the  track 
In  time  to  prevent  killing  It.  At  least,  the 
Jury  were  authorized  to  find  that  the  pre- 
sumption of  negligence,  created  by  proof  of 
the  killing,  was  not  successfully  rebutted. 
The  determination  of  the  question  whether 
the  presumption  created  by  law  upon  proof 
of  the  killing  of  a  domestic  animal  has  been 
rebutted  by  testimony  from  the  agents  and 
employes  of  the  railroad  company  In  charge 
of  the  train  Is  so  peculiarly  a  matter  for 
tbe  jury  that  we  cannot  Interfere  with  the 
verdict  as  being  unsupported  by  evidence,  un- 
less It  clearly  appears,  from  all  the  circum- 
stances In  proof  and  all  the  testimony  in  the 
case,  that  the  presumption  of  negligence  was 
effectually  and  completely  rebutted.  In  this 
case,  while  the  testimony  which  tends  to  es- 
tablish negligence  on  the  part  of  the  railroad 
company  Is  somewhat  weak,  we  cannot  say 
that  it  requires  a  finding  in  favor  of  the 
railroad  company ;  for  under  tbe  conditions 
sliown  by  tbe  evidence  to  have  existed  at  the 
time  tbe  dog  was  killed,  tbe  Jury  were  an- 
ttaorized  to  find  (and  evidently  did  find)  that 
tbe  engineer  was  not  keeping  a  proper  look- 
out, and  hence,  through  his  negligence,  the 
presence  of  the  dog  on  or  near  tbe  track  was 
not  discovered  In  time  to  save  it  from  de- 
struction, or  that  tbe  presumption  of  negli- 
gence was  not  rebutted. 
Judgment  aflSrmed. 

OEOBGB  and  LUKE,  3J.,  concur. 


(19  Ok.  App.  708) 
I^WIS  V.  SAVANNAH  CHEMICAL  CO. 
(No.  8043.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
April  6,  1917.) 

(Syttabut  ly  the  CowrtJ 

1.  Affeai,  and  Esbob  $=9588— Bbiet  or  Evi- 
dence— CONSIDEBATIOR. 
The  record  in  this  case  is  in  the  following 
state:  The  paper  purporting  to  be  the  brief 
of  evidence  sets  forth,  first,  the  testimony  of  the 
defendant,  and  immediately  under  this  testimony 
is  the  foUowing  approval  of  tbe  trial  judge: 
"The  above  and  foregoing  is  approved  as  a  true 


and  correct  brief  of  the  oral  and  documentary 
evidence  introduced  on  the  trial  of  the  case,  and 
tlie  same  is  ordered  filed,  as  a  part  of  the  rec- 
ord thereof,  Aug.  31,  1916.  At  chambers.  Wal- 
ter W.  Sheppard,  Judge,  S.  C.  A.  J.  C."  Fol- 
lowing this  approval  of  the  trial  pudge  is  another 
purported  brief  of  evidence,  which  contains  the 
oral  testimony  of  the  attorney  for  the  plaintiff, 
but  this  last  "brief  is  not  approved  or  authen- 
ticated in  any  manner  by  the  trial  judge,  and 
therefore  cannot  be  considered  by  this  court. 
Neither  can  we  consider  the  three  pages  of  pur- 
ported documentary  evidence  which  are  set  forth 
in  the  record,  but  not  attached  as  exhibits,  four 
or  five  pages  after  the  second  purported  brief 
of  evidence,  and  which  are  not  approved  or  au- 
thenticated in  any  manner  by  the  trial  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2607-2810.] 
2.  New  Tuai.  Granted. 

The  evidence  of  the  defendant,  as  set  forth 
in  the  approved  brief  of  evidence,  did  not  au- 
thorize the  verdict  rendered  for  the  plaintiff, 
and  accordingly  a  new  trial  must  be  granted. 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Action  by  the  Savannah  Chemical  Company 
against  Zach  Lewis,  administrator.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

W.  R.  Hewlett,  of  Savannah,  for  plaintiff 
in  error. 

BROTLEJS,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


OS  Ga.  App.  713) 

BISHOP  v.  CALHOUN  NAT.  BANK. 

(No.  8110.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  5,  1917.) 

(Syttahu*  by  the  Court.) 

1.  Tbiai,  iS=>295(1)— Ebboneodb  Insisttctions 
— Cube  by  Othee  Inbtedctions. 

The  instructions  excepted  to,  although  sub- 
ject to  some  slight  criticism  when  standing  alone, 
do  not  require  a  new  trial  when  considered  in 
the  light  of  the  charge  of  the  court  as  a  whole, 
which  was  a  full  and  fair  presentation  of  the 
issues  of  the  case  and  of  the  law  applicable 
thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  703,  704.  713,  714,  717.] 

2.  Sufficiency  of  Evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  triaL 

Error  from  Superior  Court,  Gordon  Coun- 
ty ;  A.  W.  Flte,  Judge. 

Action  between  W.  E.  Bishop  and  the  Cal- 
houn National  Bank.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

F.  A.  Cantrell,  of  Calhoun,  and  Maddos, 
McCamy  &  Shumate,  of  Dalton,  for  plaintlfF 
in  error.  Starr  &  Paschall,  of  Calhoun,  for' 
defendant  in  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 
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<U  Oa.  App.  674) 

GEORGIA  LANDOWNERS'  CO.  r.  GAZA- 
WAY,     (No.  8269.) 
(CJonrt  of  Appeals  of  Georgia,  Division  No.  1. 
April  4,  1917.) 

(Syllahus  by  the  Court.) 

1.  Appeal  and  Ebbob  <3=9216(2)— GBOuif  db  of 
Review— Rbquest  for  Instbuotionb. 

The  complaint  contained  in  a  number  of 
grounds  of  tne  motion  for  a  new  trial  is  to  the 
effect  that  the  court  erred  in  failing  to  charge 
certain  principles  of  law  involved  in  the  case, 
under  the  pleadings  and  under  the  evidence.  On 
a  careful  examination  of  the  whole  charge  it 
appears  that  the  court  covered  substantially  all 
the  issues  involved ;  and,  in  the  absence  of  an 
appropriate  and  timely  request  for  more  specific 
instructions,  none  of  the  assignments  of  error 
are  meritorious. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §  628.] 

2.  SnFFicrENOT  of  Eyidbncb. 

The  evidence  is  sufficient  to  sustain  the  ver- 
dict, and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court.  Fulton  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  between  Georgia  L<indowners'  Com- 
pany against  C.  O.  Gazaway.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Jas.  Lk  Key,  of  Atlanta,  for  plaintiff  in  er- 
ror. W.  H.  Terrell,  of  Atlanta,  for  defendant 
In  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE^  J.,  concur. 


<19  Ga.  App.  685) 

BROOESHIER  t.  WILLIAMS.     (Na  8104.) 

(Oonrt  of  Appeals  of  Georgia,  Divlsi<m  No.  1. 

AprU  B,  1917.) 

(SvUabut  hy  the  Court.) 

1.  Right  of  Action  —  Mauoioos  Pbosbcit- 

TION. 

"An  arrest  under  process  of  law,  without 

probable  cause,  when  done  maliciously,  gives  a 
right  of  action  to  the  party  arrested."  Civ. 
Code  1910, 1  4450.  "A  criminal  prosecution,  ma- 
licioasly  carried  on,  without  any  prot^ble  cause, 
whereby  damage  ensues  to  the  person  prosecntr 
ed,  gives  him  a  cause  of  action."  CHv.  Code 
1910,  I  4439. 

2.  Peoskcution— Impbisonment. 

An  inquiry  before  a  committing  court  or  a 
justice  of  the  peace  amounts  to  a  prosecution. 
Civ.  Code  1910,  i  4446.  Any  unlawful  detention 
of  the  person  of  another,  for  any  length  of 
time,  whereby  he  is  deprived  of  his  personal 
libert7,  constitutes  false  imprisonment.  Civ. 
Code  1910,  i  4447. 

3.  Want  of  Psobablx  Causk. 

"Want  of  probable  cause"  is  the  same  in  ac- 
tions for  malicious  arrest  as  in  actions  for  ma- 
licious prosecution.  Civ.  Code  1910,  |  4452. 
Want  of  probable  cause  is  a  question  for  the 
jury,  under  the  direction  of  ue  court  CHv. 
Code  1910,  I  4440. 

4.  EiBBONBOUB  GBANTINO  OF  NONBUIT. 

The  evidence  in  the  present  record  was  suffi- 
cient to  carry  the  case  to  the  jury  on  the  counts 
for  illegal  arrest,  false  imprisonment,  and  ma- 
licious prosecution.  The  defensive  facts  de- 
veloped  on   cross-examination    of   the   plaintiff 


were  not  sufficient  to  authorize  the  trial  eoort 
to  find,  as  a  matter  of  law,  that  probable  cause 
existed  for  the  arrest,  imprisonment,  and  prose- 
cution _  of  the  plaintiff.  The  court  therefois 
erred  in  granting  a  nonsuit. 

Error  fr<Hn  Superior  Court,  Whitfield 
County;    A.  W.  Flte,  Jndge. 

Action  by  G.  B.  Brookshier  against  W.  S. 
Williams.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Reversed. 

J.  R.  Johnston,  of  Ringgold,  for  plaintiff 
In  error.  W.  O.  Martin  and  Wm.  B.  Mann, 
both  of  Dalton,  for  defmdant  in  error. 

GEORGE,  J.    Judgment  reversed 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(K  Gs.  App.  €E8) 

CONTINENTAL  AID  ASS'N  y.  HAND. 

(No.  7988.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

April  4, 1917.) 

(Syllabu*  ly  the  Court.) 

1.  Justices  of  thx  Peace  «=9162(1)-^ubi8- 
DICTION — Effect  of  Appeal. 

Where  suit  was  brought  in  a  justice's  court, 
and.  after  judgment  for  the  plaintiff,  he.  being 
dissatisfied  with  the  amount  tiiereof,  entered  an 
appeal  to  a  Jury  in  that  court,  the  subsequent 
entry  of  an  appeal  to  the  superior  court  by 
the  defendant  did  not  serve  to  remove  the  case 
from  the  justice's  court,  or  to  divest  it  of  its 
Jurisdiction,  even  though  both  appeals  were  en- 
tered within  the  time  allowed  by  law  for  enter- 
ing such  appeals. 

tS^.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {§  600,  603.1 

2.  RtTLINO  ON  Cebttobabi. 

The  evidence  authorized  the  verdict  and  jndg- 
ment  in  the  justice's  court,  and  accordingly  the 
court  did  not  err  in  overruling  the  certiorari 

Error  from  Superior  Court,  Floyd  Coun- 
ty;   Moses  Wright,  Judge. 

Suit  by  Charles  Hand  against  the  Continen- 
tal Aid  Association.  Judgment  for  plaintiff^ 
and  defendant  brings  error.    Affirmed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  In 
error.  L.  H.  Covington,  of  Rome^  for  defend- 
ant In  error. 


LUKE,  J.  [1]  Suit  was  Instituted  In  a  Jus- 
tice court,  and  the  plaintiff  obtained  a  Judg- 
ment against  the  defendant  on  February  3, 
1916. '  The  plaintiff  was  dissatisfied  with  the 
amount  of  the  Judgment,  and  on  February 
4th  entered  his  appeal  to  a  Jury  in  the  jus- 
tice's court.  Subsequently  (February  7th) 
the  defendant  entered  Its  appeal  to  a  Jury 
in  the  superior  court  The  question  for  de- 
termination Is:  Which  appeal  is  good  in 
law?  This  case  is  controlled  by  the  "miller's 
rule."  Section  4741  of  the  Civil  Code  of 
1910  provides: 

"In  all  cases  in  a  Justice's  court  where  an  ap- 
peal can  be  entered  to  a  jury  in  the  superior 
court,  it  shall  be  lawful  for  such  appeal  to  be  en-' 
tcred  to  a  jury  in  either  the  justice  court  or  the 
superior  court ;    any  case  appealed  to  a  jury  in 
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one  court  shall  not  be  appealed  to  a  jury  in  the 
other  court." 

The  plaintUI  selected  the  court  of  proper 
Jurisdiction  In  which  to  submit  his  cause,  and 
exercised  the  right  of  appeal  first,  and  ap- 
pealed his  case  to  a  Jury  in  the  same  court 
The  appeal  of  the  plalntifif  took  precedence 
of  the  appeal  entered  to  a  Jury  In  the  supe- 
rior court  This  ruling  Is  not  in  conflict 
Vfith  that  in  the  case  of  McDougald  t.  Chat- 
tanooga Medicine  Co^  10  Oa.  App.  653,  73  S. 
K.  10S9. 

The  precise  question  raised  in  the  present 
case  is  decided  in  the  case  of  East  Tennessee, 
Virginia  &  Georgia  Railway  ▼.  Miles,  72  Ga. 
252. 

[2]  The  case  as  appealed  was  submitted 
to  the  proper  court  the  evidence  authorized 
the  verdict  and  tho  court  did  not  err  in  over- 
ruling the  certiorari. 

Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 

(19  Ga.  App.  660)  =— 

VAUGHN  V.  AMERICAN  NAT.  INS.  00. 

(No.  7983.) 

(Court  of  AfpeaXa  of  Georgia,  Division  Na  1> 

April  4,  1917.) 

(ByUahut  by  the  Court.) 

Patment  or  Insubancb  PBEUinus. 

It  was  not  error  to  rule  out  the  testimony  of 
the  plaintiff  aa  to  the  custom  of  the  defendant 
company  in  allowing  the  plaintiff  to  become  in 
arrears  in  the  payment  of  bis  insurance  pre- 
miums; the  evidence  of  the  plaintiff  did  not  au- 
thorize a  verdict  in  his  favor,  and  the  court  did 
not  enr  in  overmling  the  certiorari. 

Error  from  Superior  Court  Fnlton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  C.  C.  Vaughn  against  the  Amer- 
can  National  Insurance  Company.  Judgment 
for  defendant  and  plaintifT  brings  error.  Af- 
firmed. 

H.  A.  Allen  and  T.  J.  I«wl8,  both  of  At- 
lanta, for  plaintiff  in  error.  Willis  M.  Ev- 
erett, of  Atlanta,  for  defoidant  in  error. 

LDKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 


(19  Oa.  App.  875) 

FAIiLIGANT  v.  BI/ITOH.     (No.  7999.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  4,  1917.) 

(Sullaiut  hv  the  Court.) 
1.  Attachmxnt  €=»90  —  Affidavit  —  Va- 

UDITT. 

An  attachment  issued  upon  an  affidavit  ad- 
ministered by  a  derk  of  the  superior  court  is 
absolutely  void,  and  consequently  cannot  be  the 
basis  of  a  Judgment  in  attachment  as  a^rainst 
the  specific  property  seized  thereunder.  Heard 
V.  NaticHial  Bank  of  111.,  114  Ga.  291,  40  S.  E. 
266;    Bruce  v.  Oonyers,  54  Ga.  678. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  §1  224-230.] 


2.  Attaciucxnt   ®=>276  —  Dxciabatioit  — 

DiBMIBSAL. 

Bat,  though  such  an  attachihent  be  abso- 
lutely void,  this  is  no  ground  Ux  dismissing  a 
declaration  therein,  praying  for  judgment  in 
personam,  where  the  declaration  has  been  prop- 
erly filed  and  the  defmdant  duly  cited  to  ap- 
pear, and  general  appearance  has  been  made 
therein.  McAndrew  v.  Irish-Am.  Bank,  117  Ga. 
510,  43  S.  E.  858;  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  PlesB  &  Slade,  3  Cla.  App.  400,  60 
S.  E.  8. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  973-978.] 

Error  from  Superior  Court  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Action  between  Isalh  Falllgant  and  C.  G. 
Blltch.  Judgment  for  the  latter,  and  the 
former  brings  error.     Reversed. 

J.  Hartridge  Smith,  of  Savannab,  for  plain- 
tiff In  error. 

JENKINS,  J.    Judgment  reversed. 

BROYLES,  P.  J.,  and  BLOODWOBTH,  J., 
concur. 


(19  Oa.  App.  «3» 
LOACH  V.  CITY  OF  LA  FAYBTTR 
(No.  8490.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
April  3,  1017.) 

(ByUabu*  iy  tA«  Court.) 

1.  MUNICIPAI,   CoBPOKATIONa   «B>Q92(:9— Ob- 

SINANCCa— Offknsb. 
An  act  penalized  by  a  law  of  the  state  may 
be  penalized  also  by  a  municipal  ordinance,  if 
there  is  in  the  municipal  offense  some  essential 
ingredient  not  essential  to  the  state  offense,  or 
if  the  municipal  offense  lacks  some  ingredient 
essential  to  the  state  offense. 

[Ed.  Note.— For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  {  1312.] 

2.  Municifai.   Cobfo&ations  «=>592(2)— Ob- 
DiNANCK — Offenses — Statu  Offense. 

A  municipal  ordinance  which  prohibits  keep- 
ing open  any  store  or  other  place  of  business 
within  the  corporate  limits  of  a  city  on  the 
Sabbath  day  for  the  purpose  of  selling  or  vend- 
ing any  article  of  mercnandise  is  not  subject 
to  attack  on  the  ground  that  it  penalizes  an  act 
forbidden  by  section  4l6  of  the  Penal  C!ode 
(1910),  which  declares  that  "any  person  who 
shall  pursue  his  business,  or  the  work  of  his 
ordinary  calling,  on  the  Lord's  Day,  works  of 
nec^ity  or  charity  only  excepted,  shall  be 
guilty  of  a  misdemeanor."  Pursuing  one's  busi- 
ness, or  the  work  of  his  ordinary  calling,  on 
the  Sabbath  is  distinct  from  keeping  open  a 
place  of  business  within  a  municipality  for  the 
purpose  of  carrying  on  such  ordinary  work  or 
calling. 


Corporations,  Cent  Dig, 


T  cases, 
;.  S  1312, 


Error  from  Superior  (3ourt,  Walker  Coun- 
ty; Moses  Wright  Judge. 

W.  A.  Loach  was  convicted  before  the 
mayor  of  the  City  of  La  Fayette  of  the  of- 
fense of  keeping  open  place  of  business  on 
the  Sabbath  day  for  the  purpose  of  selling 
goods  in  violation  of  an  ordinance,  and  he 
brings  error.    Affirmed. 
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W.  M.  Henry,  of  Rome,  and  Rosser  & 
Shaw,  of  La  Fayette,  for  plaintUf  In  error. 
Shattuck  &  Shattadc,  of  La  Fayette,  for  de- 
fendant tn  error. 

WADE,  C.  J.  The  plaintiff  In  error  was 
tried  before  the  mayor  of  the  city  of  La  Fay- 
ette for  the  offense  of  "keeping  open  place  of 
business  on  the  Sabbath  day  for  the  purpose 
of  selling  goods  in  violation  of  city  ordi- 
nance." It  appears,  from  the  answer  of  the 
mayor,  that  the  ordinance  upon  which  this 
charge  was  based  is  as  follows : 

"Be  it  ordained  by  the  mayor  and  council  of 
the  city  of  La  E^yette,  and  it  is  hereby  or- 
dained by  the  authority  of  the  same,  that,  from 
and  after  the'  passage  of  this  ordinance,  it  shall 
be  unlawful  for  any  person,  firm,  or  corporation 
to  keep  open  any  store,  stall,  market  shop  or 
other  place  of  business  within  the  corporate 
limits  of  said  city  on  the  Sabbath  day  for  the 
purpose  of  selling  or  vending  any  article  ol 
merchandise,  soft  drink,  or  anything  kept  or 
sold  in  a  market;  or  by  offering  for  sale  any 
article  of  merchandise  or  soft  drink,  or  by  fol- 
lowing any  usual  business  or  occupation  on  any 
Sabbath  day,  the  same  not  being  an  act  of  chari- 
ty or  necessity.  Any  person  or  persons  violating 
this  ordinance  or  any  part  thereof  shall  be  pun- 
ished as  prescribed  in  section  22  of  the  Code  of 
the  City  of  La  Fayette— adopted  October  22, 
1903." 

A  Judgment  of  guilty  was  rendered  and  a 
fine  of  $25  Imposed.  The  defendant  sued  out 
certiorari,  the  certiorari  was  overruled,  ^nd 
he  brought  the  case  to  this  court. 

EUlmlnating  from  our  consideration  the 
assignments  -of  error  expressly  abandoned 
in  the  brief  of  counsel  for  the  plaintiff  In  er- 
ror, or  not  specifically  argued,  and  hence, 
under  the  rulings  of  this  court,  in  effect 
abandoned  (RonnsaviUe  v.  Camp,  19  Oa.  App. 
336,  91  S.  E.  446,  and  cases  there  cited ;  Mills 
v.  State,  19  Ga.  App.  — ,  91  S.  EX  918),  the 
only  questions  remaining  for  determination 
are  whether  the  ordinance  under  which  the 
acctised  was  convicted  is  a  valid  ordinance; 
and,  if  so,  whether  the  evidence  supports 
the  judgment  of  guilty  thereunder.  The  rule 
laid  down  in  Kassell  v.  Savannah,  109  Ga. 
491,  35  S.  E.  147,  that  a  municipal  corpora- 
tion cannot,  without  express  legislative  au- 
thority so  to  do,  enact  a  valid  ordinance  for 
the  punishment  of  an  act  which  constitutes 
an  offense  against  the  penal  statutes  of  the 
state,  is  so  well  fixed  by  repeated  adjudica- 
tions of  the  Supreme  Court  and  this  court 
as  to  require  no  more  than  bare  mention, 
and  it  only  remains  to  determine  whether 
the  ordinance  under  which  the  defendant 
was  convicted  in  this  case  attempts  to  pun- 
ish an  act  made  penal  by  a  statute  of  the 
state. 

[1,2]  Sectl(m  416  of  the  Penal  Code  of 
1910  declares  that : 

"Any  person  who  shall  pursue  his  business,  or 
the  work  of  his  ordinary  calling,  on  the  Lord's 
Day,  works  of  necessity  or  charity  only  except- 
ed, shall  be  guilty  of  a  misdemeanor." 

The  ordinance  under  review  In  this  case 
attempts  to  penalize  several  different  and 
distinct  acts.    It  declares  that  it — 

(1)  "Shall  be  unlawful  for  any  person,  firm, 
or  corporation  to  keep  open  any  store,  stall. 


market  shop  or  other  place  of  business  within 
the  corporate  limits  of  said  city  on  the  Sabbath 
day  for  the  purpose  of  selling  or  vending  any 
article  of  merchandise,  soft  drink,  or  anything 
kept  or  sold  in  a  market." 

And  It  further  penalizes : 

(2)  "Offering  for  sale  any  article  of  merchan- 
dise or  soft  drink,  or  •  •  •  following  any 
usual  business  or  occupation  on  any  Sabbath 
day,  the  same  not  b^ng  an  act  of  charity  or 
necessity." 

The  defendant  in  this  case  was  convictea 
of  keeping  open  his  place  of  business  on  the 
Sabbath  day  for  the  purpose  of  selling  goods 
in  violation  of  the  city  ordinance.  We  are 
therefore  only  concerned  with  the  offense 
covered  by  the  first  division  of  the  ordinance; 
and  as  to  the  second  division  it  is  enough  to 
say  that  if  the  acts  thereby  prohibited  should 
come  within  the  scope  of  the  ordinary  voca- 
tion of  any  person  prosecuted  thereunder, 
no  convlcti(Ni  could  legally  be  had  in  the 
municipal  court.  The  state  law  prohibits 
any  person  from  pursuing  his  business  or  the 
work  of  his  ordinary  calling  on  the  Sabbath, 
"works  of  necessity  or  charity  only  except- 
ed," and  the  first  division  of  the  ordinance 
we  are  considering  makes  it  an  offense 
against  the  city  of  La  Fayette  to  keep  open 
any  store,  etc.,  or  other  place  of  business 
within  the  limits  of  that  city  on  tl^e  Sabbath 
day  "for  the  purpose  of  selling  or  vending 
any  article  of  merchandise,  soft  drink  or 
anything  kept  or  sold  in  a  market."  It  is 
apparent  that  a  radical  difference  exists  be- 
tween the  offense  penalized  by  the  state  law 
and  that  penalized  by  the  division  of  the  city 
ordinance  under  which  the  defendant  was 
convicted. 
It  seems  to  be  well  settled  that : 
"An  act  penalized  by  a  law  of  the  state  may 
be  penalized  also  by  a  municipal  ordinance,  if 
there  is  in  the  municipal  offense  some  essential 
ingredient  not  essential  to  the  state  offense,  or  if 
the  munidpnl  offense  lacks  some  in^edient  es- 
sential to  the  state  offense."  Morris  v.  State. 
18  Ga.  App.  6S4;i  fiowell  v.  SUte,  13  Ga.  App. 
74,  76,  78  S.  E.  859 ;  OaUaway  v.  Mima,  6  (H. 
App.  9,  62  S.  E.  654 ;  Athens  v.  Atlanta,  6  Ga. 
App.  245,  64  S.  E.  Til;  Alexander  v.  Atlanta, 
6  Ga.  App.  329,  64  S.  B.  1105;  Callaway  v. 
Atlanta,  6  Ga.  App.  354,  64  S.  E.  1106;  Doni 
v.  Atlanta,  6  Ga.  App.  529,  65  S.  E.  254. 

The  test  to  be  applied  in  determining 
whether  or  not  the  state  law  and  the  munic- 
ipal ordinance  cover  the  Identical  offense  is 
whether  the  one  can  be  violated  without 
violating  the  other.  It  was  said  in  Karwtsch 
V.  Atlanta,  44  Ga.  206,  that: 

"The  Christian  Sabbath  is  a  civil  institution 
older  than  our  govemm«it,  and  respected  as  a 
day  of  rest  by  our  Constitution;  and  lie  regu- 
lation of  its  observance  as  a  civil  institution  ia 
within  the  power  of  the  Legislature,  as  much  as 
any  regulations  and  laws  having  for  their  ob- 
ject the  preservation  of  good  morals,  and  the 
peace  and  good  order  <K  society.  {XindenmollM' 
V.  People]  33  Barb.  [N.  Y.]  548;  [State  v. 
Meyer]  1  Speers  [S.  C]  305.  And  it  is  within 
the  right  of  the  city  of  Atlanta  to  punish  keep- 
ing open  doors  by  dealers  generally,  in  the  lim- 
its of  the  city  upon  Sunday,  for  the  purpose  of 
preventing  the  violation  of  the  state  laws,  as 
well  as  preserving  the  public  respect  for  the 
Lord's  Day." 

>M  s.  a.  tSL 
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In  that  case  an  ordinance  whlcb  prohib- 
ited any  dealer  in  any  commodity  or  thing 
from  keeping  open  bis  doors  on  Sunday  was 
under  review,  and  the  conrt  held  that,  al- 
though the  city  could  not  pass  an  ordinance 
upon  any  violation  of  the  Sabbath  day  which 
was  punished  by  state  law,  it  was — 
"competent  for  the  city,  by  its  ordinances,  to 
compel  all  dealers  to  keep  the  doors  of  tb«iF 
houses  of  business  shut  on  the  Sabbath.  This  in 
itself  constitutes  an  offense.  •  •  •  The  party 
may  not  be  engaged  in  his  ordinary  callinir.  or 
he  may.  The  ortlinance  leaves  his  fpiilt  on  these 
matters  to  the  state  laws,  but  punishes  the  keep- 
ing of  such  stores  open  as  an  act  inrlependent  of 
the  violation  of  the  state  laws  or  Sunday  stat- 
utes." 

The  ordinance  now  under  review  is  appar- 
ently somewhat  different  from  the  ordinance 
construed  in  the  Karwlsch  Case,  supra,  in 
that  it  declares  that  it  shall  be  unlawful  to 
keep  open  any  store,  etc.,  "for  the  purpose 
of  selling  or  vending  any  article  of  mer- 
chandise," etc.  In  other  words,  it  is  appar- 
«>utly  not  a  violation  of  the  ordinance  to 
keep  open  a  store  unless  it  Is  kept  open  for 
the  purpose  of  effecting  the  sale  of  merchan- 
dise. It  Itecomes,  therefore,  necessary  to 
determine  whether  the  evidence  disclosed 
that  the  store  of  the  defendant  was  kept 
open  on  Sunday  for  the  purpose  of  selling 
articles  or  things  prohil>ited  by  the  ordi- 
nance. 

The  entire  evidence  was  delivered  by  the 
city  marshal,  who  testified  in  substance  as 
follows:  I  know  the  defendant's  place  of 
business,  and  was  about  his  place  on  "yes- 
terday, the  19th  day  of  "March."  His  place 
was  open,  and  be  was  selling  merchandise 
other  than  medicine.  He  conducts  a  drug 
business,  but  I  saw  him  sell  Coca-Cola,  and 
also  saw  him  sell  dgars,  and  saw  him  sell 
some  medicine.  All  that  I  saw  him  sell  was 
in  the  line  of  bis  usual  everyday  business; 
just  what  he  sells  every  day.  It  appears  to 
be  conceded  that  the  day  testified  about 
was  the  Sabbath,  and  at  least  there  is  no 
contention  to  the  contrary.  Under  the  pro- 
visions of  the  state  law  It  is  clear  that  nec- 
essary drugs  may  be  dispensed  on  Sunday,  and 
therefore  a  municipality  could  not  make  it 
criminal  so  to  di.spen8e  them.  Whether  a 
drag  store  might  therefore  keep  open  its 
doors  to  the  general  public  for  the  -sole  pur- 
pose of  dispensing  drugs  or  other  such  like 
articles  of  necessity,  notwithstanding  a  mu- 
nicipal ordinance  declaring  that  no  doors  to 
any  place  of  business  within  the  limits  of 
such  municipality  shall  be  kept  open  on  the 
SablMth,  need  not  be  decided.  In  this  case 
not  only  does  the  ordinance  penalize  the 
keying  open  of  a  place  of  business  solely 
where  it  is  kept  open  for  the  purpose  of 
selling  merchandise,  but  the  testimony  au- 
thorizes the  conclusion  that  the  drug  store 
of  the  defendant  was  not  kept  open  for  the 
sole  pnrijose  of  dispensing  drugs  or  other 
gud)  merchandise  as  would  constitute  ar- 
ticles of  necessity  within  the  meaning  of  the 
statn  statute.    In  other  words,  under  a  strict 


construction  of  the  ordinance,  or  of  that  part 
thereof  with  which  we  are  concerned,  the 
keeping  open  of  any  store,  etc.,  within  the 
limits  of  the  city  of  La  Payette  is  prohib- 
ited only  where  such  store  is  so  kept  open 
for  the  purpose  of  selling  or  vending  any  ar- 
ticle of  merchandise,  etc.;  and.  giving  a 
reasonable  construction  to  the  ordinance,  the 
articles  of  merchandise  therein  referred  to, 
and  which  one  may  not  keep  open  a  store  for 
the  purpose  of  selling  or  vending,  must  be 
held  to  be  such  articles  of  merchandise  as 
would  not  come  within  the  clear  exception 
provided  for  in  section  416  of  the  Penal 
Code.  That  Is,  the  merchandise  must  not  be 
such  merchandise  as  can  be  legally  sold  or 
dispensed  In  furtherance  of  works  of  neces- 
sity or  charity  on  the  Sabbath.  Clearly  one 
may  sell  necessary  medicines  on  Sunday  with- 
out violating  tbe  state  law,  and  could  not 
be  punished  therefor  under  a  municipal  or- 
dinance penalizing  such  an  act,  since  the 
state  law  itself  expres.sly  authorizes  such 
sales.  So,  too,  since  it  Is  practically  neces- 
sary to  keep  open  a  drug  store  on  Sunday  in 
order  that  the  general  public  in  need  of 
necessary  medicines  may  have  ready  access 
thereto,  it  would  seem  to  follow  that  not- 
withstanding an  ordinance  which  prohibited 
the  keeping  opea  of  all  stores  or  places  of 
business  on  Sunday  for  the  purpose  of  vend- 
ing any  article  of  merchandise,  a  drug  store 
might  be  kept  open  on  Sunday  without  vio- 
lating the  ordinance,  provided  it  Is  so  kept 
open  for  the  sole  purpose  of  dispensing  med- 
icines or  selling  other  articles  of  necessity 
or  charity.  Where,  however,  it  appears  that 
one  sale  of  an  article  not  coming  within  the 
exception  In  the  statute  which  authorizes 
the  dispensing  of  necessary  medicines  or  the 
sale  of  necessary  articles  was  in  fact  made 
on  the  Sabbath  day,  and  that  the  doors  of  the 
store  where  the  sale  was  effected  were  kept 
open  when  the  sale  was  made,  it  can  be  legal- 
ly Inferred  that  the  doors  were  so  kept  <^n 
for  the  purpose  of  effecting  a  sale  or  sales 
declared  to  be  unlawful  by  the  state  law; 
and,  under  a  proper  ordinance,  the  keeping 
open  for  such  a  purpose  can  be  punished  by 
a  municipality. 

A  municipality  cannot  punish  for  the  sale 
of  whisky,  since  such  an  act  Is  penalized  by 
the  state  law,  but  prior  to  the  adoption  of  the 
prohibition  act  of  1915  (Laws  Ex.  Sess.  1915, 
p.  77),  whatever  may  be  the  present  status 
of  the  law,  an  ordinance,  penalizing  the  keep- 
ing of  liquor  for  the  purpose  of  sale,  could 
be  adc^ted  by  a  municipality  without  infring- 
ing upon  tbe  state  statute  prohibiting  sales. 
In  fact  our  courts  have  frequently  recognized  a 
distinction  between  a  state  statute  prohibiting 
the  keeping  of  intoxicants  at  the  place  of 
business  of  tbe  defendant  and  municipal 
ordinances  penalizing  tbe  keeping  of  such 
liquors  anywhere  (including  the  defoidant'ii 
place  of  business)  for  the  purpose  of  sale 
It  has  often  been  held  that  In  prosecatlons 
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of  whisky  for  the  purpose  of  sale,  proof  of 
one  sale  was  sufficient  to  establish  the  pur- 
pose for  which  at  least  the  whisky  sold  was 
kept.  Coming,  therefore,  to'  the  evidence  In 
the  case  under  consideration,  In  order  to  ai>- 
ply  it  to  the  ordinance,  we  find  that  on  the 
Sabbath  day  the  defendant  kept  open  his 
place  of  business  in  the  city  of  La  Fayette ; 
that  his  place  of  business  was  a  drug  store, 
and  on  the  day  in  question  he  not  only 
dispensed  drugs,  but  also  sold  cigars  and 
soft  drinks.  If  the  purpose  in  storing  whisky 
can  be  inferred  from  one  sale  of  whisky,  so 
likewise  can  the  purpose  in  keeping  open 
a  place  of  business  on  Sunday  be  inferred 
from  proof  of  one  sale  of  an  article  or  thing, 
the  sale  of  which  on  that  daj'  is  prohibited 
by  law.  In  the  case  of  Pennlston  v.  Newnan, 
117  Ga.  700,  45  S.  E.  65,  It  Is  held  that  a  sale 
of  tobacco  and  cigars  on  the  Sabbath  does 
not  constitute  a  work  of  necessity ;  and  It 
may  be  said,  in  passing,  that  nothing  in 
that  case  (which  is  based  on  a  different  ordi- 
nance) is  opposed  to  the  ruling  made  In  this 
case.  It  has  been  often  held  that  every  per- 
son Is  presumed  to  intend  the  natural  and 
necessary  consequences  of  his  acts,  and  that 
every  criminal  act  is  presimied  to  rest  on 
criminal  Intent,  though  such  presumption 
may  of  course  be  rebutted.  In  fact  our  stat- 
ute Itself  declares  (Penal  Code,  (  329 : 

"Intention  wiU  be  manifested  by  tiie  drcum- 
stnnces  connected  with  the  perpetration  of  the 
offense." 

Where  one,  therefore,  keeps  open  the  doors 
of  a  drug  store  and  sells  cigars  and  soft 
drinks  it  may  be  fairly  inferred  that  his 
store  was  kept  open  for  this  exact  purpose, 
notwithstanding  he  may  have  also  sold  drugs 
or  other  articles  or  things  which  under  the  law 
he  had  a  right  to  sell.  At  all  events,  the 
mayor,  passing  upon  the  facts,  was  author- 
ized to  find  that  the  purpose  of  the  defendant 
in  keeping  open  his  store  was  In  part  at 
least  to  effect  sales  of  various  articles,  the 
sale  of  which  on  the  Sabbath  was  not  au- 
thorized by  law,  and  to  declare  him  guilty 
of  a  violation  of  the  ordinance  which  made  It 
an  offense  against  the  city  to  keep  open  a 
store  on  that  day  for  the  purpose  of  vending 
•  or  selling  any  article  of  merchandise  other 
than  articles  of  necessity.  As  already  said, 
any  fair  construction  of  the  ordinance  must 
read  into  the  language  thereof  the  proviso 
that  works  of  necessity  or  charity  are  ex- 
cepted; and,  so  construed,  the  statute  does 
not  prohibit  the  sale  of  articles  of  necessity 
within  the  meaning  of  the  law. 

The  whole  matter  may  be  thus  summed  up : 
X  municipality  may  by  ordinance  penalize  an 
act  performed  by  one  for  the  purpose  of 
enabling  him  to  accomplish  another  and  dis- 
tinct act  which  Itself  constitutes  a  violation 
of  a  state  statute. 

Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(U  aa.  App.  OBi 
NATIONAL  BISCUIT  CO.  ▼.  PDTRELL 
(Na  7954.) 

(Court  of  Appeals  of  Georgia.  Division  No.  L 
AprU  5,  1»17.) 

(Syllabua  by  the.  Court.) 

1.  Mabteb  and   Sebvaht  fi=>2)S(7)— Acnoir 
FOB  Injury— Sufficiency  of  Petition. 

A  petition  by  a  minor  alleged  tliat  on  March 
6,  1916,  he  was  employed  by  the  defendant  com- 
pany in  the  capacity  of  delivery  waKon  driver; 
that  it  was  his  duty  to  drive  a  wagon  and  horse 
of  the  defendant  and  deliver  goods  of  the  defend- 
ant in  the  city  of  Macon ;  that  it  was  the  duty 
of  the  company  to  furnish  him  with  a  wrench 
with  which  he  could  keep  the  nuts  on  the  ends 
of  the  axle  spindles  tight,  and  thereby  prevent 
them  from  getting  loose  and  coming  off;  that 
under  the  nues  of  the  defendant  its  officers  were 
charged  with  the  duty  of  famishing  each  wagon 
driver  with  such  a  wrench  ;  that  the  nnts  would 
come  off  and  allow  the  wheels  of  the  wagon  to 
come  of,  and  this  was  well  known  to  the  officers 
and  agents  of  the  defendant  company,  but  un- 
known to  plaintiff,  and  the  danger  of  driving 
the  wacon  without  having  the  nuts  tightened 
was  not  apparent  to  him;  that  he  often  re- 
quested the  oflicers  and  agents  of  the  defendant 
to  furnish  him  wjth  the  wrench,  but  they  failed 
to  furnish  it,  and  on  the  contrary  stated  to  him 
that  the  wheels  of  the  wagon  would  not  come 
off:  that  it  was  safe  for  him  to  drive  the  wagon 
and  to  go  on  with  his  work,  and  that  they  would 
give  him  a  wrench  to  tighten  the  nuts  in  time, 
and  that  he  would  not  be  injured  in  driving:  the 
wagon  until  they  could  obtain  the  wrench  :  that 
the  officers  and  agents  making  these  promisees 
and  assurances  were  the  alter  ego  of  the  defend- 
ant, and  that  the  plaintiff  relied  upon  the  prom- 
ises and  assurances  of  said  compr.ny  and  con- 
tinued to  operate  the  wagon,  believing  that  he 
would  not  be  injured  or  damaged  thereby ;  that 
on  the  date  named,  while  in  the  discharge  of  his 
duty  in  the  city  of  Macon,  a  wheel  of  the  wagon 
came  suddenly  off,  and  he  was  thrown  violently 
to  the  pavement,  and  sustained  certain  injuries 
set  forth  in  his  petition ;  and  that  he  was  in 
the  exercise  of  ordinary  care  and  diligence,  and 
could  not  have  avoided  the  consequences  to  bim 
caused  by  the  negligence  of  the  defendant,  which 
is  specified  as  foUows:  (a)  In  failing  to  furnish 
him  with  a  wrench  with  which  to  tighten  the 
nuts;  (b)  assuring  him  that  he  would  be  fur- 
nisbeid  with  such  a  wrench,  and  that  he  would 
not  be  injured  by  driving  the  wagon  without 
having  the  nuts  tightened :  (c)  furnishing  him 
with  a  wagon  to  drive  which  was  not  reason- 
ably safe  and  so  defective  as  to  injure  him 
while  he  was  at  work  with  it  in  an  ordinarily 
careful  and  prudent  manner.  Seld,  the  peti- 
tion set  forth  a  cause  of  action.  It  cannot  be 
held,  as  matter  of  law,  that  the  negligence  al- 
leged was  not  the  proximate  cause  of  the  injury, 
or  that  the  plaintiff's  injury  was  due  to  his  own 
negligence,  or  that  he  assumed  the  risk  due  to 
continued  use  of  the  wagon,  or  that  the  conse- 
quences of  the  defendant's  negligence  could  have 
been  avoided  by  the  exercise  of  ordinary  care 
on  the  part  of  the  plaintiff.  The  grounds  of  spe- 
cial demurrer  are  without  merit.  Moore  v.  Dub- 
lin Cotton  Jlills,  127  Ga.  616.  56  S.  E.  839.  10 
L.  R.  A.  Qi.  S.)  772;  Mitchell  v.  Schofield's 
Sons  Co.,  91  S.  E.  275,  decided  October  term. 
19l6,  and  cases  there  cited. 

[Ed.  Note. — For  other  cases,  see  Master  sod 
Servant,  Cent  Dig.  J  821,] 

2.  Masteb  and  Servant  <S=9219(41— Master's 
Liability— Assumption  of  Risk. 

The  employ^  is  deemed  to  accept  the  risk  or- 
dinarily mcidcnt  to  his  employment,  notwith- 
standing the  promise  of  the  employer  to  furnish 
a  necessary  tool,  where  the  danger  is  great,  ob- 
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vions,  or  Imznediate — such  aa  a  reasonably  pru- 
dent man  would  not  encounter.  The  court  did 
not  err  in  overrulinK  the  demurrer  to  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  613.] 

Error  from  City  Coort  of  Macon;  Du 
Pont  Gnerry,  Judge. 

Action  by  L.  B.  Futrell,  by  next  friend, 
against  the  National  Biscuit  Company.  Judg- 
moit  for  plaintifl,  and  defendant  brings  er- 
ror.  AflBrmed. 

B.  Curd  and  Hardeman,  Jones,  Park  & 
Johnston,  all  of  Macon,  for  plalnUfT  in  error. 
Walter  De  Fore  and  Jas.  C.  Bstes,  both  of 
Macon,  for  defendant  in  error. 

GEOB6B,  J.    Judgment  affirmed. 

WAD13,  C.  J.,  and  LUKE,  J.,  concur. 


(U  Oa.  Avp.  701) 

HERRING  V.  CRAWFORD  et  al.    (No.  7788.) 

(Court  of  Api>eals  of  Georgia,  DiTision  No.  2. 

April  5,  1917.) 

(Syttabut  ly  the  Court.) 

AivsAL,  AND  Ebbor  ^=91140(5)— Usubt  €s» 
117— SuFFicntwcT  or  Evidknob— Modifica- 
tion OF  JT7DGKENT. 
Where  usury  was  pleaded  to  a  suit  on  a 
note  payable  to  the  Farmers'  State  Bank  for  the 
prindpal  sum  of  $124,  dated  October  2,  1914, 
due  December  1,  1914,  and  bearing  interest  from 
maturity  at  8  per  cent,  per  annum,  and  the  de- 
fendant, who  was  the  only  witness,  testified  as 
follows:  "I  gave  the  Farmers'  State  Bank  a 
note  for  $124  in  October  or  November  of  1914. 
On  the  day  I  gave  note  I  borrowed  $118  or  $119. 
There  were  some  odd  cints.  The  amount  I  bor- 
rowed did  not  exceed  $119.  I  do  not  know  the 
exact  amount"  Asked,  on  cross-examination,  if 
he  did  not  borrow  aa  much  as  $121,  the  witness 
answered  that  he  did  not.  "It  was  not  more 
than  $119.  I  cannot  tell  the  exact  amount.  I 
do  not  know  how  much  I  got.  I  only  made  the 
one  loan  from  them."  Held,  that  the  testimony 
was  of  sufficient  certainty  to  establish  the  fact 
that  a  sum  not  exceeding  $119  was  received  by 
the  defendant  from  the  plaintiff  in  the  loan. 
This  holding  is  not  in  conflict  with  the  ruling 
made  in  the  case  of  Equitable  Mortgage  Co.  v. 
Watson,  116  Ga.  679,  43  S.  E.  49.  In  that  case 
nothing  positive  as  to  the  amount  received  waa 
testified  to.  Since  the  note  does  not  purport  to 
recite  what  amount  was  deducted  for  interest 
prior  to  its  maturity,  and  the  defendant  offered 
the  only  testimony  upon  this  subject,  the  judg- 
ment for  the  amount  sued  for  was  erroneous, 
and  it  is  ordered  that  the  judgment  of  the  court 
below  be  afBrmed  on  condition  that  the  plain- 
tiffs shall,  witliin  20  days  after  the  remittitur 
from  this  court  is  made  the  judgment  of  tlie 
court  beloWj  write  off  from  the  judgment  the 
nsury  therem,  so  that  the  judgment  shall  in- 
clude only  the  principal  sum  of  $119,  with  in- 
terest thereon  at  8  per  cent,  per  annum  from  the 
date  of  the  note.  If  the  plaintiffs  shall  fail  to 
comply  with  this  condition,  it  is  ordered  that 
the  judgment  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  I  4467;  Usury,  (5ent  Dig. 
H  32S-340.] 

Error  from  City  (3onrt  of  Cairo;  W.  J. 
Willie,  Judge. 

Suit  by  W.  T.  Crawford  and  others,  receiv- 


ers, against  O.  Herring.  Jndgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed 
on  condition. 

S.  P.  Cain,  of  Wbigham,  for  plaintlfl  in 
error.  M.  L.  Ledford  and  (Tlaude  Christo- 
pher, both  of  Cairo,  for  defendants  in  error. 


JENKINS,   J. 
condition. 


Judgment  affirmed,  upon 


BROTI^S,  P.  J.,  and  BLOODWOBTH,  J., 
concur. 

"°™'"°^  (IS  Ga.  App.  70B) 

JONES  V.  DONALDSON,  Deputy  Sheriff. 

(No.  7965.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  6,  1917.) 

(SyVabua  by  ike  Court.) 

1.  estoppk,  <©=»18  —  pobthcomino   bond — 
Action— Defenses. 

Where,  upon  the  levy  of  a  fi.  fa.  on  personal 
property,  the  defendant  executes  a  forthcoming 
bond,  in  which  the  quantities  of  the  property 
levied  on  are  set  forth  and  a  valuation  of  each 
article  of  property  is  stated  and  specifically 
agreed  upon  by  the  parties  to  the  bond;  and 
where  the  defendant  in  fi.  fa.,  by  reason  of  the 
levying  officer's  acceptance  of  the  bond,  acquires 
a  substantial  benefit  thereunder,  be  will  not 
thereafter,  in  a  suit  on  the  bond,  be  permitted 
to  deny  the  existence  of  the  property  set  forth 
in  the  bond,  by  entering  a  plea  to  that  effect, 
alleging  that  the  levying  officer  did  not  measure 
the  articles  so  enumerated,  but  only  guessed  at 
the  quantities  as  therein  stated ;  nor  should  he 
be  permitted  to  deny  the  valuations  of  the  prop- 
erty as  set  out  and  agreed  to  by  the  terms  of 
such  bond.  Stroud  v.  Hancock,  Sheriff,  116 
Ga.  332,  42  8.  E.  496. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  EKg.  {  24.] 

2.  Estoppel  «=»18  —  Pobthooming   Bond  — 
Valuation   of  Pbopebty. 

While,  under  section  6043  of  the  Civil  Code 
of  1910,  in  such  a  suit  the  measure  of  damages 
is  the  value  of  the  property  at  the  time  of  the 
delivery,  with  interest  thereon,  up  to  the  amount 
due  the  plaintiff  in  execution,  with  interest  and 
cost,  and  not  the  penal  sum  named  in  the  bond 
(Hatton  V.  Brown,  Sheriff,  1  Ga.  App.  747[6], 
57  S.  E.  1044),  yet  where  the  bond  signed  by 
defendant  in  fi.  fa.  and  under  which  he  wjtained 
possession  of  the  property  sets  forth  in  detail 
the  agreed  valuations  of  the  specific  properties 
therein  enumerated,  the  defendant,  in  the  ab- 
sence of  special  facts  alleged  to  the  contrary, 
should  be  bound  thereby.  The  court  did  not  err 
in  sustaining  the  demurrer  to  defendant's  plea. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  I  24.] 

Error  from  City  Court  of  Statesboro ;  Rem- 
er  Proctor,  Judge. 

^uit  by  D.  B.  Donaldson,  Deputy  Sher- 
iff, for  use,  etc.,  against  J.  T.  Jones.  De- 
murrer to  defendant's  plea  sustained,  and  he 
brings  error.    Affirmed. 

Anderson  &  Jones,  of  Statesboro,  for  plain- 
tiff in  error.  Brannen  &  Booth,  of  States- 
boro, for  defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 
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(U  Ga.  App.  708) 

thomasvilijB  live  stock  CO.  T. 

BURNEjy  et  al.    (No.  7906.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  5,  1917.) 

(Syllabus  bv  the  Court.. 

1.  Appbal  and  Errob  <g=»282,  780(1)  —  Mo- 
tion TO  Dismiss  —  Bill  of  Exceptions  — 
Motion  fob  New  Tbial. 

The  motion  to  dismiss  ttie  bill  of  exceptions 
in  this  case  is  denied  because:  (a)  The  fund 
for  distribution  was  raised  by  the  levy  of  the 
execution  of  the  plaintiff  in  error,  and  the  rule 
and  notice  thereof  served  by  the  sheriff  on  the 
plaintiff  in  error  made  him  a  party.  Civ.  Code 
1910,  S  5348;  Crawford  v.  WiUiams,  76  Ga. 
702  (1) ;  Morrison  Heard  &  Co.  v.  Ponder,  45 
Ga.  167  (3) ;  Mattox  v.  Barry,  136  Ga.  183  (2), 
71  S.  E.  155:  I>e  Vaughn  v.  Byrom,  110  Ga. 
004  (1).  906,  36  S.  E.  267 :  Orr  v.  Webb,  112 
Ga.  810,  38  S.  E.  98.  (b)  The  case  having  been 
passed  upon  by  the  judge  without  the  interven- 
tion of  a  jury,  a  motion  for  a  new  trial  was 
not  necessary.  Gleason  v.  Traynham  &  Ray, 
111  Ga.  887,  36  S.  E.  969. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1662-1665,  3121.] 

2.  Execution  ^=9326  —  Judgment  €=9248  — 
Distribution  of  Proceeds— Relief. 

The  Thomasville  Live  Stock  Company  was 
the  owner  of  a  mortgage  on  realty,  it  did  not 
foreclose  the  mortgage,  but  obtained  a  general 
judgment  on  the  debt  secured  by  it,  and  the 
property  embraced  in  the  mortgage  was  sold  by 
the  sheriff.  Bumey,  another  creditor,  who  had 
a  judgment  younger  than  the  mortgage,  but  old- 
er than  the  judgment  of  the  Thomasville  Live 
*  Stock  Company,  brought  a  rule  against  the  sher- 
iff for  distribution  of  the  funds  realized  from 
the  sale  of  the  property.  In  answer  thereto  the 
sheriff  admitted  the  levy  and  sale,  and  alleged 
that  the  judgment  of  Bumey  was  older  than 
the  judgment  of  the  TliomasviUe  Live  Stock 
Company,  but  that  the  latter  judgment  was 
based  upon  a  mortgage  cdder  than  the  judgment 
of  Burney.  and  asked  the  court's  direction  in  the 
distribution  of  the  fund.  The  record  does  not 
show  that  the  'Hiomasville  Live  Stock  Com- 
pany ever  filed  any  pleading,  equitable  or  other- 
wise, in  answer  to  the  rule ;  nor  was  it  shown 
that  the  mortgagor  consented  to  the  sale  of 
the  entire  estate,  or  that  there  was  anything  in 
the  pleadings  or  the  evidence  to  show  that  the 
entire  estate  was  sold  or  brought  its  value,  and 
there  was  no  allegation  of  insolvency  of  the  de- 
fendant, or  that  the  holder  of  the  younger 
judgment  was  otherwise  remediless.  The  fund 
was  therefore  properlyawarded  to  the  older  of 
the  two  judgments.  "When  the  claimant  alleges 
and  proves  such  facts  only  as  entitle  him  to 
strict  legal  rights,  the  court  will  enforce  only 
his  legal  rights,  and  these  according  to  the  strict 
rules  of  law ;  but  when  be  alleges  and  proves 
such  focts  as  entitle  him  to  equitable  relief,  the 
court  will  enforce  his  equitable  rights."  Berrie 
v.  Smith,  97  Ga.  785,  786,  25  S.  B.  757,  758 ; 
Baker  and  HaU  v.  Gladden,  72  Ga.  460;  Na- 
tional Bank  v.  Exdiange  Bank,  110  Ga.  696,  36 
S.  E.  265:  De  Vaughn  v.  Byrom,  110  Ga.  904, 
36  S.  B.  267(5) ;  Hughes  v.  Mt  Vernon  Bank, 
4  Ga.  App.  23,  60  S.  E.  809 :  Bryan  v.  Madison 
Supply  Co..  135  Ga.  171,  68  a  E.  1106(4). 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  {{  966-973;  Judgment,  Cent  Dig. 
i  434.] 

Error  from  City  Court  of  Thomasville ;  W. 
H.  Hammond,  Judge. 

Rule  by  the  Thomasville  Live  Stock  (Com- 
pany against  3.  G.  Burney  and  others,  for 
the  distribution  of  a  fund  in  the  possession 


of  the  sheriff.    Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

Merrill  &  Grantham,  of  Thomasville,  for 
plaintiff  In  error.  Titus,  Dekle  &  Hopkins 
and  W.  I.  Maclntyre,  all  of  Thomasville,  for 
defendants  In  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(19  Go.  App.  'OC) 

POWERS  T.  BRUNSWICK-BALKE-COL- 

LEJNDER  CO.     (No.  7982.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

AprU  6,  1917.) 

(Syllabut  by  the  Court./ 

1.  Sales  <8=3201(4)  —  Shipment  —  Tnxe  to 
Goods. 

There  was  some  evidence  which  authorized 
an  inference  that  the  goods  in  question  were 
shipped  "order  notify."  If  the  goods  were  so 
shipped,  then,  under  the  other  facta  of  the  case, 
the  plaintiff  below  had  title  to  them  at  the  time 
of  the  execution  of  the  retention  of  title  c<mi- 
tract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ceat. 
Dig.  §§  535,  536.] 

2.  COKPOBATIONS     ®=>35     —     PRINCIPAL     AND 

AoENT  <8=>136(6) — Sales  iS=>52(3),  66,  460, 
480(6)  —  Ohabteb  —  Agents  —  Conditional 
Sale— Title — Evidence. 
A  corporation  cannot  exist  before  its  char- 
ter has  been  granted.  Until  the  breath  of  life 
has  been  breathed  into  it  by  the  law  it  is  noth- 
ing— not  even  a  corpse;  for  a  corpse  is  the  re- 
mains of  something  that  once  lived,  and  an  em- 
bryo corporation  has  never  even  lived.  Such 
an  embryo  corporation  cannot  be  a  principal 
in  any  transaction,  and,  of  course,  not  being  a 
principal,  cannot  have  agents.  In  this  case, 
the  corporation  not  then  being  in  existence.  £. 
H.  Spiro,  the  individual  who  attempted  to  act 
as  its  agent  in  purchasing  the  property  in  que.>^- 
tion,  could  not  legally  so  act,  and,  under  such 
circunistances,  it  must  be  held  that  the  words 
following  bis  name  in  the  receipt  and  invoice, 
to  wit,  "in  behalf  of  Macon  Billiard  Parlor," 
are  mere  discriptio  persons  or  surplusage.  It 
was  a  legal  impossibliity  for  a  nonexistent  cor- 
poration to  become  the  purchaser  of  the  proper- 
ty. An  attempted  sale  of  the  personal  property 
to  such  a  "corporation,"  made  to  an  individual 
who  claims  to  be  an  agent  of  the  corporation, 
but  who  gives  his  individual  promissory  note^ 
for  the  balance  of  the  purchase  price  of  the  prop- 
erty, and  who  signs  his  individual  name  to  a 
retention  of  title  contract  (which  is  duly  and 
properly  recorded),  is  in  law  a  sale  to  the  in<ll- 
vidual,  and,  until  the  purchase  price  is  paid,  the 
title  remains  in  the  vendor,  and  the  latter,  by  a 
suit  in  trover,  can  recover  the  property  or  its 
value  from  an  innocent  third  person  who  has 
possession  of  the  property  and  who  purchased 
the  same  at  a  sheriff's  sale,  the  goods  bavin: 
been  sold  as  the  property  of  "the  Macon  Bil- 
liard Parlors,"  a  corporation  not  in  existence  at 
the  time  of  the  execution  of  the  retention  of 
title  contract  This  is  true,  although  there  mar 
have  been  an  attempt  in  the  first  instance  to 
sell  the  property  to  the  individual  as  the  agent 
of  the  embryo  corporation,  and  although  part 
of  the  purchase  price  thereof  was  paid  from  a 
general  fund  put  up  by  this  individual  and  the 
other  persons  who  were  iietitioning  for  the  Krant 
of  the  corporation's  charter.  The  corporation 
not  then  being  in  existence,  this  fund  was  not 
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the  mon^  of  tbe  corporation,  bat  merely  the 
money  of  the  individnals.  The  fact  that  a  char- 
ter was  granted  to  the  corporation  shortly  after 
the  retention  of  title  contract  had  been  duly  and 
properly  recorded  (in  Spiro's  name)  is  immate- 
rial, the  controlling  question  in  the  case  being, 
under  the  law:  Was  the  property  sold  to  the 
"Macon  BilUard  Parlors,"  the  corporation  not 
then  in  existence,  or  to  E.  H.  Spm>,  the  indi- 
Tidual  who  purported  to  bny  the  property  as 
agent  of  such  "corporation,"  but  who  gave  his 
individual  notes  for  the  balance  of  the  purchase 
price  of  the  property,  and  who  individually  sign- 
ed the  retention  of  title  contract  for  the  pur- 
chase of  the  property?  See  Florida  Coca-Gola 
Bottling  Co.  T.  Ricker,  136  Ga.  411(2),  416,  71  S. 
E.  734;  Greenfield  v.  Stoot,  122  Ga.  303,  50 
S.  E.  Ill ;  McCandless  v.  Inland  Acid  Co.,  112 
Ga.  291,  294.  37  S.  B.  419 ;  Atkinson  v.  Brnns- 
wick-Balke-CoUender  Co.,  144  Ga.  694,  87  S.  E. 
891. 

[Ed.  Note.— I\»r  other  cases,  see  Corporations, 
CenL  Dig.  {  108;  Principal  and  Agent,  Cent 
I>iK.  H  4«>,  486;  Sales,  CenL  Dig.  {!  126,  181, 
13o7,  1448.] 

3.  Appkal   awd    Ebbor   iS=s>1004(1),    1013   — 
Sales  «=s>480(6)— Bubden  of  Pboop— Value 

OP  PBOPEBTT--CosrCLrSIVENESS  OF   VEBDICT. 

Upon  the  trial  the  plaintiS  elected  to  take  a 
money  verdict  for  the  value  of  the  property  sued 
for,  and  there  was  evidence  which  authorized  the 
finding  of  the  trial  judge,  sitting  by  consent 
without  the  interventioii  of  a  jury,  as  to  the  val- 
ue of  the  property.  While  the  harden  is  npon 
the  plaintiff  to  establish  such  value  by  a  pre- 
ponderance of  the  evidence,  the  finding  of  a 
jury,  or  of  the  court  sitting  without  the  inter- 
vention of  a  jury,  upon  this  question,  will  not 
be  disturbed  by  this  court  where  there  is  any  evi- 
dence to  support  it. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  U  3944,  3946,  3993-3995; 
Sales,  Cent  Dig.  i  1448.] 

4.  OVEBB1TI.TNO  MOTION  FOB  NeW  TBIAI.. 

The  special  grounds  of  the  motion  for  a  new 
trial  are  merely  amplifications  of  the  general 
ground  that  the  verdict  is  contrary  to  law  and 
the  evidence,  and  the  court  did  not  err  in  over^ 
ruling  the  motion  for  a  new  WaL 

Error  from  (Sty  Court  of  Macon ;  Du  Pont 
Guerry,  Judge. 

Action  by  tbe  Brtmswlck-Balke-Collender 
Company  against  F.  H.  Powers.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
AfBrmed. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiff  in  error.  W.  O.  Turpin, 
Jr.,  of  Macon,  for  defendant  In  error. 

BROYIiES,  P.  J.    Judgment  afDrmed. 


BJrror  from  City  Court  of  Sarannab ;  Davis 
Freeman,  Judge. 

Action  by  Frank  Naylor  against  the  Ohica- 
mauga  Quarry  &  Construction  Company. 
Judgment  for  defendant  on  sustaining  de- 
murrer to  petition,  and  plaintiff  brings  er- 
ror.   Affirmed. 

David  S.  Atkinson,  of  SaTannah,  for  plain- 
tiff In  error.  Osborne,  Lawrence  &  Abra- 
hams, of  Savannah,  for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GBOBGE,  J.,  concur. 


JENEaNS  and  BLOODWORTH,  JJ., 
car. 


oon- 


(19  Oa.  App.  n0 

NATLOR    t.    CHICAMAUGA    quarry    ft 

CONSTRUOriON  CO.     (No.  8027.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  9,  1917.) 

(BytUbuM  by  the  Court.) 

DKVTTBBm  TO  PXTITIOIT. 

The  petition  did  not  set  forth  a  cause  of  ac- 
tion, and  the  court  did  not  err  in  sustaining  the 
demurrers.  Oowart  v.  Southern  Marble  Co.,  144 
Ga.  254,  87  S.  E.  282;  Wadley  Southern  Ry. 
Co.  T.  Dnrden,  142  Ga.  361,  82  S.  E.  1055. 


(19  Ga.  App.  681) 
PUSHA  T.  OCEAN  S.  a  (30.    (No.  8022.) 
(C^urt  of  Appeals  of  Georgia,  Division  No.  1. 
April  5,  1917.) 

(Syllalut  by  the  Court.) 

Mastkb  and  Sebvast  «=»259(3)— AcTioir  fob 
Injubt — SuFnciENCT  OP  Petition. 
_    The  petition  did  not  set  forth  a  cause  of  ac- 
tion, and  the  court  did  not  err  in  sustaining  a 
general  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  839.] 

Error  from  Caty  Gourt  of  Savannah;  Davis 
Freeman,  Judge 

Action  by  Ben  Pusha  against  the  Ocean 
Steamship  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

David  8.  Atkinson,  of  Savannah,  for  plain- 
tiff in  error.  H.  W.  Johnson,  of  Savannah, 
for  defendant  In  error. 

LUKE,  J.  The  petition  of  the  plaintiff  1» 
substantially  as  follows :  The  Ocean  Steam- 
ship Company  owns,  controls,  and  operates 
a  line  of  ships.  On  June  29,  1916,  the  plain- 
tiff, as  a  laborer,  was  employed  to  help  load 
the  ship.  The  gang  of  laborers  with  which 
plaintiff  was  working  were  under  a  fore- 
man, and  were  engaged  In  loading  lumber, 
3x10,  30  feet  long,  on  the  upper  deck  toward 
the  stfem  of  the  ship,  against  No.  4  hatch  on 
the  port  side,  and  were  storing  the  lumber  so 
that  It  would  come  In  contact  with  the  for- 
ward end  of  the  hatch  on  Its  left-hand  side. 
The  lumber  was  heavy,  each  piece  weighing 
about  800  pounds.  There  were  nine  men  In 
the  gang  of  laborers  In  which  the  plaintiff 
was  working,  but  under  a  rule  of  the  com- 
pany, and  In  this  Instance  at  the  direction 
of  the  stevedore,  the  gang  were  split,  five 
men  were  put  to  work  on  the  other  side  of 
the  ship,  and  the  remaining  four  men,  of 
whom  the  plaintiff  was  one,  were  put  to 
work  loading  the  lumber  on  the  port  side  of 
the  ship.  When  they  were  loading  the  lum- 
ber and  as  they  were  putting  a  heavy  stick 
of  the  lumber  up  on  the  top  tier  In  accord- 
ance with  the  rules  of  the  company,  the 
plaintiff  and  Joe  Barnwell  raised  the  end 
next  to  the  hatch,  up  on  the  tier,  and  In 
accordance  with  the  said  rule  while  petltlon- 
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er  held  the  end  up,  Barnwell  left  him  and 
went  to  the  other  end  to  assist  the  other  two 
men  In  raising  that  end  on  the  tier.  The 
mle  of  the  company  in  regard  to  storing  this 
lumber  .was  In  substance  as  follows: 

"As  masy  men  as  are  necessary  lift  one  end 
of  the  lumber  up  on  the  tier.  This  end  is  to  be 
held  in  place  by  a  latrarer  or  laborers,  and  as 
many  men  as  are  necessary  lift  the  remaining 
end  ap  on  the  tier." 

In  this  instance  two  men  were  not  strong 
enough  to  lift  the  other  end,  and  it  became 
necessary  under  the  said  rule  of  the  compa- 
ny for  Barnwell  to  go  to  the  other  end  to 
assist  in  lifting  it.  This  action,  under  the 
said  rule,  left  the  plaintitf  to  hold  the  end 
which  had  been  placed  up  on  tier.  As  the 
lower  end  of  the  lumber  was  being  lifted  by 
the  three  men  the  strain  on  the  plaintitC  be- 
came 80  great  that  he  was  unable  to  hold 
his  end  of  the  lumber  on  the  tier,  and  it  fell 
oft,  striking  him  and  knocking  him  into  the 
open  hatch.  He  did  not  know  the  lumber 
was  too  heavy  for  him  to  hold.  He  was 
earnestly  eng^aged  in  his  work,  which  requir- 
ed the  concentration  of  all  of  his  faculties, 
and  he  assumed  that  the  defendant  would  not 
place  him  in  a  dangerous  position.  When 
it  became  apparent  to  him  in  the  exercise  of 
ordinary  care  that  he  could  not  bold  the  lum- 
ber It  was  too  late  to  recall  Barnwell  to  his 
assistance.  He  could  not  by  Jumping  back- 
wards, avoid  the  lumber  striking  him,  be- 
cause there  was  donkey  engine  of  the  de- 
fendant directly  back  of  him,  and  the  only 
way  to  escape  death  was  to  jump  toward  the 
open  batch  and  this  he  did,  the  lumber  at  the 
same  time  striking  him,  and  knocking  him 
into  the  batch,  and  he  fell  to  the  lower  "be- 
tween decks,"  a  distance  of  about  28  feet, 
breaking  both  of  his  forearms  and  injuring 
his  hip.  The  four  men,  who,  under  the  rule 
of  the  defendant,  were  placed  at  the  work  of 
storing  this  lumber,  were  not  sufficient  to 
handle  it.  The  lumber  was  too  heavy  for 
them  to  handle,  and  too  heavy  for  him  to 
hold  up  on  the  top  tier. 

The  defendant  was  negligent  In  having  the 
hatdi  open  through  which  be  could  fall  in 
case  the  lumber  fell  on  him  or  towards  him, 
and  the  only  place  he  had  to  go  in  case  the 
lumber  did  fall  was  upon  this  hatch  or  into 
it.  The  work  was  strenuous  and  arduous, 
and  required  his  attention.  He  assumed  that 
his  employer  would  not  put  him  at  a  danger- 
ous place  to  work  without  warning  him  or 
without  proper  rules  to  govern  the  work,  or 
without  sufficient  men  to  handle  the  luml>er. 
He  did  not  know,  and,  because  of  his  earnest 
work.  In  the  exercise  of  ordinary  care,  could 
not  know  that  the  lumber  was  too  heavy  for 
him  to  hold,  or  that  the  hatch  was  open. 
When  he  did  learn  that  the  lumber  was  too 
heavy  for  him  to  hold  it  was  about  to  fall  on 
him.  It  was  after  Barnwell  had  turned  loose 
and  started  toward  the  other  end  of  the 
^umber,  in  accordance  with  the  rules  of  the 

impany,  and  the  plaintill  did  not  have  an 


opiKirtnnity  to  get  out  of  the  way  of  ttie 
lumber  or  to  call  Barnwell  back  to  help  him 
hold  it,  for  the  lumber  quickly  fell  upon  him, 
knocking  him  into  the  open  hatch.  The  lum- 
ber was  placed  on  the  ship  under  the  super- 
vision of  the  stevedore,  and  the  stevedore 
was  famiUa'r  with  the  handling  of  lumber 
and  with  its  weight,  and  he  and  the  defend- 
ant knew,  or  could  have  known  in  the  exe^ 
else  of  ordinary  care,  that  the  lumber  was 
too  heavy  for  four  meh  to  handle  and  store 
In  the  manner  required  by  defendant.  They 
knew,  or  In  the  exercise  of  ordinary  care 
could  have  known,  that  the  plaintiff  could 
not  hold  one  end  of  the  heavy  stick  of  lum- 
ber up  on  a  high  tier,  as  required  by  said 
rule  of  the  defendant ;  that  the  hatch  through 
which  the  plaintiff  fell  was  open,  and  that  if 
a  stick  of  timber  fell  it  would  knock  him,  or 
other  laborers  who  were  in  his  position,  into 
the  open  hatch;  and  that  if  the  batch  had 
been  covered  his  injuries  would  have  been 
slight 

It  is  alleged  that  defendant  was  negligent: 
(1)  In  having  a  rule  to  split  up  a  gang  so 
that  only  four  laborers- should  store  lumber 
of  a  weight  and  size  of  the  lumber  which  the 
plaintiff  and  his  gang  were  storing;  (2)  in 
not  having  an  additional  man  to  assist  the 
plaintiff  in  holding  bis  end  of  the  lumber  on 
the  tier;  (3)  in  having  a  mle  which  required 
the  man  with  whom  the  plaintiff  was  work- 
ing, in  lifting  the  end  of  the  heavy  and  large 
piece  of  lumber  up  on  the  tier,  to  leave  the 
plaintiff  to  hold  the  said  lumber  and  go  to 
the  other  end  of  the  stick  of  lumber  to  raise 
the  same,  thus,  through  the  working  of  the 
rule,  leaving  the  plaintiff  in  this  dangerous 
position;  (4)  in  having  the  hatch  open  next 
where  the  plaintiff  was  working,  this  being 
the  only  retreat  left  open  to  him  in  case  of 
the  falling  of  the  lumber  as  it  did  fall  in  this 
instance.  It  is  alleged  that  each  of  these 
acts  concurred  in  causing  the  injury,  and 
that  the  plaintiff  did  not  know  of  the  same 
and  did  not  have  equal  means  with  the  de- 
fendant of  knowing  of  the  same;  that  he  was 
where  he  had  a  right  to  be,  and  fhat  he  as- 
sumed that  the  defendant  would  furnish  him 
a  safe  place  to  work  and  would  have  safe 
rules  governing  the  conduct  of  the  work. 

The  court  sustained  a  general  demurrer  to 
the  petition,  and  the  plaintiff  excepts. 

This  case  Is  clearly  distinguishable  from 
the  case  of  Brown  v.  Rome  Foundry  Co.,  5 
Oa.  App.  142,  62  S.  EI.  720.  In  the  Brown 
Case  one  of  the  three  men  carrying  the  ladle 
was  called  away  by  an  officer  of  the  compa- 
ny, and  Brown  and  his  coemploy6  were  di- 
rected by  the  alter  ego  of  the  company  to  pro- 
ceed, and,  without  the  help  of  the  employ^ 
so  called  away,  the  load  carried  was  too 
burdensome  for  the  two  to  carry.  In  the  in- 
stant case  the  rule  pleaded  required  that  a 
sufficient  number  of  men  stand  at  each  end 
of  the  timber  to  manage  the  weight     The 
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mle,  and  were  holding  one  end  of  the  lumber. 
Barnwell,  a  fellow  servant,  despite  the  rule, 
and  with  the  knowledge  and  not  against  the 
advice  of  the  plalntUI,  violated  the  rule  and 
left  the  plaintUC  to  hold  the  lumber,  while 
he  volunteered  to  assist  other  coemploy^s  at 
the  other  end  of  the  lumber.  The  facts  set 
fbrth  Id  the  petition  do  not  show  that  the  in- 
jury to  the  plalntlfT  Is  attributable  to  the  neg- 
ligence of  the  defendant.  The  court  did  not 
err  In  sustaining  the  general  demurrer. 
Judgment  affirmed. 

WADE,  0.  J.,  and  GEORGE,  J.,  concur. 

(19  0&.  App.  716) 

PITMAN  V.  McKEON.     (No.  8066.) 

(Court  of  Appeals  of  Georgia,  IMviaion  No.  1, 

AprU  9,  1017.) 

(Syllahiu  l>u  the  Court., 

1.  I/ANDLOBD    AND    TENANT    «=»311— DlBPOS- 

SESSOKT  Wabrant— Amendment— Statute. 
A  disposseasory  warrant  and  affidavit  may 
be  amended  by  adding  to  and  making  more  full 
the  description  of  the  property  from  which  it  is 
sought  to  evict  the  defendant  C!iv.  Code  1010, 
8  6706.  In  this  case  the  court  did  not  err  in 
allowittg  the  amendment,  or  in  overroUng  the 
motion  to  dismiss  the  proceeding. 

[Ed.  NoteT— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  Si  1322-1324.] 

2.  Assignment  of  Ebbob. 

There  is  no  merit  in  the  assignment  at  er- 
ror upon  the  excerpt  from  the  charge  of  the 
court. 

3.  Verdict— StrrnoiBNCT  of  Evidenob. 

The  evidence  authorized  the  verdict  in  fa; 
▼or  of  the  plaintiff. 

Error  from  Superior  Court,  Taliaferro 
County ;  B.  F.  Walker,  Judge. 

Action  by  W.  P.  McKeon  against  H.  W. 
Pitman.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

'  J.  A  Beazley,  of  Crawfordvllle,  for  plain- 
tiff In  error.  Hawes  Cloud,  of  Crawfordvllle, 
for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE,  J.,  ooncnr. 

(19  Qa.  App.  660)  =■=-= 

SHOEMAKER  v.  REESE.     (No.  8002.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

April  4,  1917.) 

(Syllabut  hy  the  Court.) 

Justices  of  the  Peace  «=>206(1)— Obbtioba- 
bi—Answeb— Dismissal. 
The  answer  of  the  justice  of  the  peace  to  the 
writ  of  certiorari  denied  the  truth  of  the  allega- 
tions of  the  petition,  and  the  judge  of  the  supe- 
rior court  did  not  err  in  entering  the  following 
-  judgment  in  the  cause,  to  wit:  "The  traverse 
to  the  answer  of  the  magistrate  having  been 
found  in  favor  of  the  answer,  and  the  answer 
not  showing  that  any  plea  was  ever  filed  or  ten- 
dered, I  do  not  think  the  court  committed  any 
error  in  entering  judgment  for  the  plaintiff  in 
this  cage.  Hie  suit  was  upon  an  itemized,  veri- 
fied account,  and  personal  service  on  the  de- 
fendant.    It  is  ordered  and  adjudged  that  the 


certiorari  be  and  the  same  i>  hereby,  overruled 
and  dismissed." 

[Ed.  Note.— For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  |$  802-806.] 

Error  from  Superior  Court,  CJartoD  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Action  between  J.  H.  Shoemaker  and  D. 
S.  Reese.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

Buford  Boykln,  of  Carrollton,  for  plaintiff 
In  error.  H.  C.  Strickland,  of  Carrollton, 
for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J„  and  GEORGE,  J.,  concur. 

(U  Oa.  App.  676) 
BUSSELIi  et  aL  v.  GILLILAND.    (No.  8113.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
April  4,  1917.) 

(Bylldbut  by  the  Court.) 

1.  Homestead    «=>16fr— Waives— Sauj. 

"A  homestead  which  has  been  regularly  set 
apart  can  neither  be  waived  nor  renounced  by 
the  head  of  the  family  so  as  to  authorize  a  levy 
upon,  and  sale  of,  the  property  so  set  apart,  «m- 
der  an  execution  issued  upon  a  judgment  render- 
ed against  him ;  and  if,  pending  the  existence 
of  the  homestead,  such  property  be  levied  upou 
under  such  an  execution  and  sold,  the  sale  is 
void,  and  a  purchaser  thereat  acquires  no  title, 
even  though  the  judgment  upon  which  the  execu- 
tion issued  is  based  upon  a  promissory  note 
containing  a  stipulation  in  which  the  head  of 
the  family  does  solemnly  'waive  and  renounce' 
the  benefit  of  the  homestead."  Rodgers  v.  Ba- 
ker, 96  Ga.  800,  22  S.  E.  686.  In  the  instant 
case  the  "pony  homestead  was  set  apart  in 
1905,  and  the  "waiver"  note  was  executed  by 
the  head  of  the  family  in  1914. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Gent  Dig.  S  S36.] 

2.  Exemptions  «=>54r— Accketions — Statute. 

The  accretions  of  homestead  property  are 
exempt  from  levy  and  sale.  Civ.  Code  1910,  $ 
3398;  Powers  v.  Rosenblatt  &  Co.,  113  Ga. 
659  (3),  30  S.  E.  969. 

(a)  The  provisions  of  Code,  {  3308,  supra,  ap- 
ply to  the  statutory  or  "short"  homestead  as 
well  as  to  the  constitutional  homestead.  Kup- 
ferman  v.  Buckholts,  73  Ga.  778. 

(Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  {  76.] 

3.  New  Tbial  «=»162(4)— HAB>fLES8  "EJbbor— 
Amount  of  Rbcovebt— Interest. 

The  court  having  required  the  plaintiff  to 
write  from  the  verdict  the  item  of  $1.60  inter- 
est, the  error  in  the  charge,  that  if  the  jury 
found  in  favor  of  the  plaintiS  he  would  be  en- 
titled to  recover  the  vailue  of  i  the  cows,  together 
with  hire  and  interest,  was  corrected. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  327.] 

4.  APPEAL  AND  Erbob  <S=9639(2),  .1136— Rec- 
obd— Brief  of  Evidence— Gbouhds  of  Mo- 
tion FOB  New  Tbial— Cohsidebation-Af - 
firman  CE. 

The  general  grounds  of  the  motion  for  a 
new  trial,  that  the  verdict  is  contrary  to  law 
and  the  evidence,  cannot  be  considered,  as  such 
grounds  require  a  review  of  the  evidence;  and 
that  which  purports  to  be  a  brief  of  the  evi- 
dence shows  on  its  face  that  it  is  incomplete, 
and  raises  a  legitimate  inference  that  it  does 
not  contain  all  the  material  evidence  adduced 
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on  the  trial.  Under  such  circumstances,  tbere 
being  no_  merit  in  any  of  the  special  grounds  of 
the  motion  for  a  new  trial,  the  judgment  of 
the  lower  court  must  be  affirmed. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  i§  2787,  3247-8486.] 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Flte.  Judge. 

Action  by  J.  J.  Gllllland  against  G.  B.  D. 
Russell  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Wm.  E.  Mann,  "of  Dalton,  for  plaintiffs  In 
error.  M.  L.  Harris,  of  Ringgold,  for  defend- 
ant in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(IS  Ga.  App.  677)  «=>== 

REID  T,  TYSON.    (No.  8202.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  4,  1917.) 

(Syllabut  by  tK«  OourtJ 

1.  Trial  «=»139(1)— Nonsuit— Statdtb. 

A  nonsuit  should  not  be  granted  unless  "the 
plaintiff  falls  to  make  out  a  prima  facie  case, 
or  if,  admitting  all  the  facts  proved  and  all 
reasonable  deductions  from  them,  the  plaintiff 
ought  not  to  recover."  Civ.  Code  1910,  §  5942. 
[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  SS  332,  333,  338-341.] 

2.  Tbiai,  <8=>139(1)— Nonsuit— Bvidbrob—Er- 

BOB. 

In  this  case,  there  being  evidence  upon 
which  a  jury  could  have  based  a  verdict  for 
the  plaintiff,  the  trial  judge  erred  in  granting 
a  nonsuit.  Bryan  v.  Walton,  20  Ga.  480  (5) ; 
E.  &  W.  R.  Co.  of  Ala.  v.  Sims,  80  Ua.  807  (2), 
6  S.  E.  595;  Vidiers  v.  A.  &  W.  P.  B.  Co., 
64  Ga.  307. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  332,  333,  338-341.] 

Error  from  Superior  Court,  Calhoun  Coun- 
ty ;  E.  B.  Cox,  Judge. 

Action  by  H.  M.  Reld  against  A.  J.  Tyson. 
Judgment  of  nonsuit,  and  plaintiff  brings  er- 
ror.   Reversed. 

W.  S.  Collins,  of  Morgan,  and  B.  W.  Fort- 
son,  of  Arlington,  for  plaintiff  in  error. 

BLOODWORTH,  J.    Judgment  reversed. 

BROTLES,  P.  X,  and  JENKINS,  J.,  con- 
cur. 

09  Oa.  App.  <60) 

BACON  V.  HOWARD.    (No.  8035.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  4,  1917.) 

(Btlttabtu  by  the  Court.) 

1.  Appkai.  and  Ebbob<s=>303  — Motion  ros 
New  Trial— Vebificatiow. 
The  general  grounds  of  a  motion  for  new 
trial;  that  is:  (1)  The  verdict  is  contrary  to 
the  evidence  and  without  evidence  to  support  it ; 
(9  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence;  and  (3)  the  verdict  is 
contrary  to  law  and  the  principles  of  justice 
and  equity — contain  no  recital  of  fact  that  re- 
nuirps  n  formal  verification  by  the  trial  judge 


in  order  to  authorize  the  Court  of  Appeals  to  en- 
tertain and  consider  such  grounds.  Harris  v. 
State,  120  Ga.  196,  47  S.  E.  573. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1756.] 

2.  Appeal  and  Ebbob  e=x>30S  —  Motion  fob 
New  Tbial— Vebification— Sufticienct. 

If  formal  approval  of  the  general  grounds  of 
the  motion  for  a  new  trial  were  necessary,  the 
order  of  the  trial  judge,  entered  thereon,  con- 
taining the  following  clause:  "This  defendant. 
Berry  Bacon,  having  made  a  motion  for  new 
trial  in  said  case  on  the  grounds  therein  stated, 
said  grounds  having  been  approved  by  the 
court,  etc.,  would  appear  to  be  sufficient  to 
authorize  this  court  to  entertain  and  consider 
such  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1756.] 

3.  Appeal  and   Ebbob  «=9303— Aitendment 
TO  Motion  fob  New  Tbial — Verification. 

_An  order  in  the  usual  form,  approving  the 
recitals  of  fact  contained  in  an  amendment  to 
the  motion  for  a  new  trial,  and  signed.  "Wal- 
ter W.  Sheppard,  Sup.  Cts.  Atlantic  Circuit" 
is  a  verification  by  the  trial  judge  of  the  recitals 
of  fact  in  the  amendment,  especially  where  the 
motion  for  a  new  trial  recites  that  it  is  made  in 
a  case  tried  in  Evans  superior  court,  and  where 
the  rule  nisi  issued  thereon  is  signed,  "Walter 
W.  Sheppard,  judge  of  the  Superior  Courts  of 
the  Atlantic  Circuit,"  and  where  the  signatnre 
of  the  judge  to  his  order  overruling  the  motion 
for  a  new  trial  is  followed  by  the  words,  "Judge 
S.  Cts.  Atlantic  J.  C.  of  Ga.,"  and  where  the 
bill  of  exceptions,  duly  certified  by  the  judge  of 
the  superior  courts  of  the  Atlantic  circuit,  re- 
cites that  the  movant  "presented  to  the  said  pre- 
siding judge  for  an  approval  an  amendment  to 
his  originu  motion  for  new  trial,  setting  forth 
additional  grounds  thereof,  which  *  •  • 
amendment  to  said  motion  for  new  trial  was 
*  *  *  approved  by  said  presiding  judge  and 
is  of  file  as  a  part  of  the  record  in  said  case," 
and  where  such  amendment  is  certified  and  sent 
up  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1756.] 

4.  Evidencb    <S=>44  —  Judicial    Notice  — 
Judges. 

The  Court  of  Appeals  will  take  Judicial  cog- 
nisance of  the  fact  that  his  honor  Walter  W. 
Sheppard  was  judge  of  the  superior  courts  of 
the  Atlantic  judicial  circuit  of  Georgia  at  the 
date  of  the  order  approving  the  recitals  of  fact 
contained  in  the  grounds  of  the  amendment  to 
the  motion  for  new  trial  Compare  Jossey  v. 
Brown  et  al.,  119  Ga.  758,  765,  47  S.  E.  350: 
Perry  y.  State.  113  Ga.  936,  39  S.  E.  315. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  {  06.] 

5.  Landlord  and  Tenant  4=»294  —  Suit- 
MABT  Eviction- Statute. 

*  The  relation  of  landlord  and  tenant  is  indis- 
pensable to  the  maintenance  of  the  proceeding 
authorized  by  section  5385  of  the  Civil  Code  of 
1910,  for  the  summary  eviction  of  a  person  as 
a  tenant  holding  over.  Although  there  was 
sufficient  evidence  to  warrant  the  jury  in  finding 
that  the  tenant  entered  into  the  possession  of 
the  premises  during  the  lifetime  of  the  intes- 
tate, under  a  contract  of  rental,  nevertheless  the 
evidence  Was  undisputed  that  after  the  death  of 
the  landlord  the  tenant  took  possession  of  the 
premises  under  a  deed  from  six  of  tiie  nine  heirs 
at  law  of  the  intestate. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  1270.] 

6.  Executors  and  ADMiNiarRATOBa  ®=3l30<2) 
-Possession  op  Real  Pbopebtt— Actionb. 

Ejectment  in  some  one  of  its  forms,  and  not 
the  proceeding  in  Civ.  Code  19lO,  {  5385,  supra. 
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is  the  appropriate  remedy  for  the  administrator 
to  pursue  in  order  to  recover  the  possession  from 
the  heir  or  any  person  who  may  nave  succeeded, 
either  by  operation  of  law  or  by  purchase,  to 
the  rights  and  possession  of  the  heir.  Cassidy 
T.  Clark,  62  Ga.  412;  Powell  on  Actions  for 
Ijand,  537,  ji  406.  Compare  Watson  t.  Toliver 
et  al.,  103  Ga.  123,  29  S.  E.  614.  and  Williams 
et  aL  y.  Seale,  103  Ga.  801,  30  S.  E.  644. 

[Ed.  Note. — For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  JS  635,  538-540.] 

7.  EXECtJTOHS  AND  Administbatobs  €=>130(1) 
— PossEaeioN  of  Real  Pbopebtt— Rights 
OF  Heibb— Statute. 

"Upon  the  death  of  the  owner  of  any  estate 
in  realty,  which  estate  survives  him.  the  title 
vests  immediately  in  his  heirs  at  law."  Civ. 
Code  1910,  I  3929.  The  heirs  at  law  are  enti- 
tled to  the  possession  of  lands  owned  by  an  in- 
testate at  the  time  of  his  death  until  it  is  need- 
ed by  the  administrator  for  the  purpose  of  ad- 
ministration ;  that  is,  for  the  purpose  of  pay- 
ing debts  and  making  legal  distribution  to  the 
heirs. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  S|  535,  537.] 

8.  EXECUTOKS  AND  Administeators  ®=>130(2) 
—Possession  of  Realtt  by  Heibs— Sum- 
MABY  Eviction— FoBM  of  Action. 

The  evidence  disclosed  that  the  defendant 
in  the  eviction  proceeding  was  holding  posses- 
sion of  the  land  under  his  son,  who  had  succeed- 
ed to  the  interest  of  certain  of  the  heirs  at  law 
nf  the  plaintiff's  intestate.  The  deeds  executed 
by  the_  heirs  at  law  were  unimpeached,  and  the 
administrator  was  not  authorized  to  recover  the 
Tiossession  of  the  premises  in  this  proceeding. 
The  trial  court  therefore  erred  in  overruling  the 
motion  for  a  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and 
and  Administrators,  Cent  Dig.  fS  535,  538-540.] 

Error  from  Superior  Court,  Evans  County; 
W.  W.  Sheppard,  Judge. 

Action  by  Henry  Howard,  administrator, 
against  Berry  Bacon.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Way  &  Bnrkhalter,  of  Reidsville,  for  plain- 
tiff in  error.  Strange  &  Metts,  of  Statesboro', 
and  J.  P.  Moore,  of  Claxton,  for  defendant  in 
error. 

GEORGB,  J.    Judgment  reversed. 

WADE,  a  J.,  and  LXJKB,  J.,  concur. 


(19  Ga.  App.  fi75) 

JOHNSON  V.  PACIFIC  FIBB  INS.  CO. 

(No.  8025.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  4,  1917.) 

(Syllabus  by  the  OoftrtJ 

1.  Inburancx  «=9634(1)— Action  on  Pouot— 
Petition— DEMtTBSBB. 
The  policy  of  fire  insurance  upon  personal 
property  on  which  the  suit  was  based  contained 
the  following  stipulaticni :  "This  entire  policy, 
unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  nereto,  shall  be  void  •  •  • 
if  the  subject  of  insurance  be  personal  property 
and  be  or  bMome  incumbered  by  a  chattd 
mortgage."  The  petition  as  amended  showing 
upon  its  face  that  the  personalty  covered  by  the 
contract  of  insurance  was  so  incumbered  at  the 
time  the  policy  was  issued,  and  it  not  being  al- 
leged that  the  insurance  company  knew  of  this 
incumbrance,  or  that  it  had,  by  indorsement  on 
the  policy  or  by  addition  thereto,  abrogated  or 


waived  the  stipulation  mentioned,  the  court 
properly  dismissed  the  petition  on  oral  demur- 
rer. Alston  V.  Phenix  Insurance  Co.,  100  Ga. 
287,  27  S.  E.  981;  Hartford  Fire  Insurance 
Co.  V.  Liddcll,  130  Ga.  8,  60  S.  E.  104,  14  L. 
R.  A.,  (N.  S.)  168,  124  Am.  St  Rep.  157.  See. 
also,  Finlcyson  v.  Liverpool,  etc.,  Ins.  Co.,  16 
Ga.  App.  51,  84  S.  E.  311;  Nowell  v.  British- 
American  Assurance  Co.,  17  Ga.  App.  46,  85 
S.  E.  498 ;  Liverpool,  etc.,  Ins.  Co.  v.  Hughes, 
145  Ga.  716,  89  S.  E.  817. 

fa)  This  ruling  is  not  in  conflict  with  section 
2484  of  the  Civil  Code  of  1910,  which  reads  as 
follows :  "An  alienation  of  the  property  insured, 
and  a  transfer  of  the  policy,  vrithout  the  con- 
sent of  the  insurer,  voids  it;  but  the  mere 
hypothecation  of  the  policy,  or  creating  a  lien  on 
the  property,  does  not  void."  This  section, 
when  properly  construed,  means  that  the  mere 
act  in  itself  of  creating  a  lien  on  the  property 
insured  does  not  avoid  the  policy.  It  does  not 
mean  that  the  policy  cannot  be  avoided  by  the 
creation  of  a  lien  on  the  property  insured  where 
there  is  an  express  stipulation  in  the  policy  it- 
self that  such  an  act  will  void  it  Neither  is  our 
ruling  in  conflict  with  the  decision  in  >Clay  v. 
Phnenix  Insurance  Co.,  97  Ga.  44,  25  S.  E. 
417,  for  there  the  insurance  company,  through 
its  a^ent,  knew  that  the  property  was  mortgag- 
ed when  the  policy  was  issued,  but  nevertheless 
issued  the  policy  and  accepted  the  premiums 
therefor ;  and  the  Supreme  Court  held  that  by 
such  conduct  the  insurance  company  was  estop- 
ped from  pleading  a  forfeiture  of  the  policy  un- 
der the  stipulations  therein. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1693,  1596,  1598.] 

2.  Assignments  of  Ebbob. 

The  ruling  made  in  the  preceding  paragraph 
being  controlling,  it  is  unnecessary  to  consider 
the  remaining  assignments  of  error. 

Error  from  City  Court  of  Hall  (Jounty;  A. 
C.  Wheeler.  Judge. 

Action  by  W.  B.  Johnson  against  the  Pa- 
cific Fire  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Jos.  G.  Collins  and  Luther  Roberts,  both 
of  Gainesville,  for  plaintiff  in  error.  Smith, 
Hammond  &  Smith,  of  Atlanta,  and  W.  A. 
(Charters,  of  Gainesville,  for  defendant  in  er- 
ror. 

BROTLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


(U  Qa.  App.  713) 
LEXINGTON  BREWING  CO.  t.  SMITH. 
(No.  8102.) 

(C!oort  «t  Appeals  of  Georgia,  Division  No.  2. 
April  5,  1917.) 

(SvUahut  by  the  Oottrt.) 

Intoxicating  Liquobs  <S=3327(3)— Bills  and 
Notes  —  Dibectbd  Vebdiot  —  Conflicting 
Evidence. 
Tbe  controlling  question  in  this  case  was 
whether  the  consideration  of  the  notes  sued  on 
was   the  sale  of  intoxicating  liquors,  and  the 
renting  of  a  saloon   and  fixtures  for  the  pur- 
pose of  retailing  such  liquors,  in  the  city  of 
Chattanooga,  Tenn.,  in  violation  of  the  laws  of 
that  state.    There  was  an  acute  conflict  in  the 
evidence  as  to  this  question,  and  therefore  the 
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court  err«d  In  directing  a  verdict  for  the  de- 
fendant. 

<    [EM.  Note.— For  other  cases,  aee  Intoxicating 
Liquors,  Cent  Dig.  i  471.] 

Error  from  Superior  C!ourt,  Dade  County; 
A.  W.  rite,  Judge. 

Action  by  the  I/exlngton  Brewing  Company 
against  T.  F.  Smith.  Judgment  for  defend- 
ant on  directed  verdict,  and  plaintiff  brings 
error.    Reversed. 

Wtaitaker  &  Foust  and  Payne  &  Hale,  all 
of  Cbattanooga,  Tenn.,  for  plalDtllT  in  error. 

BROYLES,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(13  Oa.  App.  704)  ^^"^^^ 

DREW  V.  CONE.    (No.  7955.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  5,  1917.) 

(Syllahu*  hy  the  Court.) 

1.  Brokers  <g=!>54— Action  fob  Commission— 
Sufficiency  of  Seevices. 

Where  a  petition  shows  that  the  plaintiff  en- 
tered into  a  contract  with  the  defendant  where- 
by the  plaintiff,  as  broker,  was  to  receive  a 
commission  of  $1,000  for  his  aervicea  in  procur- 
ing a  purchaser  of  certain  corporate  stock  be- 
longing to  the  defendant,  on  terms  which,  upon 
being  first  submitted  to  the  defendant,  should  be 
declared  acceptable  to  him,  and  where,  from  the 
plaintiff's  evidence,  it  appears  that  under  such 
an  arrangement  the  plaintiff  submitted  to  the 
owner  an  offer  of  purchase,  whereby  it  was 
proposed  that  the  stock  be  exchanged  for  certain 
real  estate,  but  that  the  offer  was  declined  by 
the  owner,  and  the  only  acceptance  shown  was 
based  upon  the  condition  that  the  broker  should 
receive  nis  compensation  from  the  purchaser, 
held  that,  under  the  provisions  of  the  contract 
of  employment  and  under  the  facts  as  here  out- 
lined, the  commission  claimed  was  not  earned 
up<ni  the  theory  that  the  broker  bad  furnished 
a  purchaser  ready,  able,  and  willing  to  buy,  and 
who  had  actually  offered  to  buy,  on  the  terms 
stipulated  by  the  owner.  Civil  Code  1910,  i  i 
3587;  Gray  v.  Lynn,  139  Ga.  294,  77  S.  E.  156; 
Phimzy  v.  Busb.  129  Ga.  479,  59  S.  E.  259. 

[Ed  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  I!  75-81.] 

2.  Bbokxrs  «=355(1)— Action  fob  Commission 
— Recovebt. 

On  such  a  trial,  it  was  not  error  to  award  a 
nonsuit,  although  the  defendant  owner  of  the 
stock  may  have  subsequently  effected  an  ex- 
change of  the  property  through  different  persons, 
where  it  further  appeared  that  the  plaintiff  bro- 
ker had  not  been  given  the  exclusive  sale  of  the 
stock,  and  there  was  nothing  to  indicate  that 
the  negotiations  between  the  broker  and  pur- 
chaser had  not  been  terminated.  In  the  in- 
stant case,  the  terms  submitted  by  the  broker 
never  having  been  agreed  to  by  the  owner,  it 
differs  from  the  case  of  Fenn  v.  Ware  &  Owens, 
100  Ga.  563,  28  S.  E.  238.  It  is  distinguished 
from  Hill  &  Moultrie  v.  Wheeler,  2  Ga.  App. 
349,  58  S.  E.  502,  and  Graves  v.  Hunnicutt,  8 
Ga.  App.  99,  68  S.  E.  558,  in  that  the  con- 
tract of  employment  in  both  of  those  cases  spec- 
ified the  terms  of  sale,  and  in  both  of  them 
there  was  evidence  to  show  that  the  negotiations 
between  the  broker  and  the  purchaser  had  not 
been  terminated  at  the  time  the  owner  interfered, 
and  solely  by  means  of  a  reduction  of  price  con- 
summated the  trade  of  which  the  broker  was 


otherwise  the  procuring  cause.  In  the  instant 
case  no  such  question  of  good  faith  on  the  part 
of  the  owner  is  raised. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  {{  82-84.] 

Error  from  City  Court  of  Macon ;  Du  Pont 
Guerry,  Judge. 

Action  by  B.  H.  Drew  against  C.  H.  Cone. 
Judgment  of  nonsuit,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Julian  F.  Urquhart,  of  Macon,  for  plain- 
tiff In  error.  Martin  ft  Martin,  of  Macon,  for 
defendant  In  error. 

JENKINS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(U  Oa.  App.  SI} 
CENTRAL  OF  GEORGIA  BY.  CO.  v. 
SWANN.    (No.  8297.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
April  5,  1917.) 

(ByttabiM  ly  the  Court.) 

1.  Death    «=»18(2)— Nkquoent   Homicidb— 
Recovebt    bt    Mother — Statute. 

In  order  for  a  mother  to  recover,  under  the 
provisions  of  section  4424  of  the  Civil  Code  of 
1910,  for  the  negligent  homicide  of  her  minor 
son,  it  must  appear  both  that  at  the  time  of  the 
homicide  she  was  dependent  upon  the  diild  and 
that  the  child  contributed  substantially  to  her 
support.  The  degree  of  dependence  may  be 
either  total  or  partial,  and  the  contribution  by 
the  child  may  be  either  in  part  or  in  full  sup- 
port of  the  mother. 

[Ed.  Note. — For  other  cases,  aee  Death,  Cent. 
Dig.  i  20.] 

2.  Death  «=»18(3)  —  Nkoliobnt  Homicide— 
Right  or  Recovebt. 

In  such  a  case  the  mother  may  recover, 
notwithstanding  the  father  of  the  child  be  in 
life  and  in  such  a  state  of  health  as  to  enable 
him  to  perform  labor.  The  right  of  action  in 
favor  of  the  mother  is  created  bv  the  fact  of 
contribution  and  dependence,  ana  not  by  the 
legal  obligation  to  contribute  to  her  support. 
The  CMitribution  may  be  either  in  labor  or  in 
money,  or  both. 

[Ed.  Note.— For  other  eases,  see  Death,  Cent. 
Dtg.  S  20.] 

8.  Death  €=9 18(3)  —  Nequqent  Homicide  — 
Right  to  Recovebt— Contbibdtion. 
If  the  father,  the  moth«',  and  the  minor 
son  reside  together  and  are  mutually  dependent 
upon  the  labor  of  the  family  for  support,  the 
minor  son,  whose  labor,  or  the  proceeds  of  it, 
go  to  the  family  support,  is  to  be  considered  as 
contributing  substantially  to  the  support  of 
the  mother. 

Ed.  Note.— For  other  cases,  see  Death,  Cmt 
I  20.] 


[E< 
Dfe. 


4.  Death  <&s>67  —  Neqliqknt  Homicide  — 

Pleading. 
In  a  suit  against  a  railway  compnny  for 
the  negligent  homicide  of  the  plaintiffs  son,  it 
is  necessary  that  the  cause  of  action  be  plain- 
ly and  distinctly  set  out,  and  the  plaintiff  can- 
not recover  on  account  of  acts  of  negligence  not 
alleged  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  74.] 
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8.  Death    <8=358(1)— Nigligknt    Homioidb— t 

Pbesuhftion. 
In  such  a  suit,  if  It  be  shown  by  evidence 
that  the  injury  on  account  of  which  the  suit 
was  brought  waa  caused  by  the  running  of  an 
engine  or  cars  of  the  defendant,  the  presumption 
a^es  that  the  company  or  its  agents  were  guilty 
of  the  acts  of  negligence  alleged  in  the  petition. 

[Ed.  Note.— Fop  other  cases,  see  Death,  Cent. 
Dig.  {  76.] 
8.  Dkath  «=»99(3)  —  Nbougznt  Homioidb— 

ExcEssrvK  Damages. 
A  verdict  for  $4,000,  returned  4  years  after 
the  negligent  homicide  of  plaintiff's  son,  who 
at  the  time  of  his  death  was  14  years  of  age, 
axid  who  contributed  substantiaUy  to  the  sup- 
port of  the  mother,  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
jAg.  H  125,  126,  128.] 
7.  BuuNG  ON  Motion  for  New  Tbiai.. 

The  evidence  in  the  present  record  war- 
ranted the  verdict,  and  the  exceptions  to  tie 
charge  of  the  court  are  without  substantial 
merit.  The  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Washington 
County:  B.  N.  Hardeman,  Judge 

Action  by  Noami  Swann  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Saffold  &  Jordan,  of  Swaln*oro,  for  plain- 
tiff in  error.  Samnl  H.  Sibley,  of  Union 
Point,  for  defendant  In  error. 

6E0BGB,  J.  [1]  The  act  of  1887  (Acta 
1887,  p.  45)  codified  in  section  4424  of  tlie 
Civil  Code  (1910),  provides  that: 

"A  mother,  or,  if  no  mother,  a  father,  may  re- 
cover for  the  homicide  of  a  child  minor  or  sal 
juris,  upon  whom  she  or  he  is  dependent,  or  who 
contributes  to  his  or  her  support,  unless  said 
child  leave  a  wife,  husband,  or  child. 

The  language  of  this  statute  is  that  the  re- 
covery may  be  had  either  when  the  parent  is 
dependent 'or  when  the  child  contributes  to 
tlie  parent's  support;  but  it  is  settled,  both 
by  the  decisions  of  the  Supreme  Court  and 
of  this  court,  that,  in  order  to  authorize  a  re- 
covery, there  must  have  been  both  dependency 
and  contribution  to  the  parent's  support. 

[8,4]  In  the  case  of  Clay  v.  Central  Rail- 
road &  Banking  Co.  of  Georgia,  84  Ga.  345, 
10  S.  E.  967,  it  was  held: 

"That  the  Legislature  did  not  intend  to  give 
to  a  mother  or  father,  under  the  circumstances 
stated,  the  right  to  recover  for  the  homicide  of 
a  child,  unless  the  mother  or  father  was  de- 
pendent upon  such  child  for  a  support  and  such 
deceased  child  contributed  to  the  support  or 
maintenance  of  the  mother  or  father." 

And  it  was  accordingly  there  ruled  that 
tlie  disjunctive  "or,"  as  used  in  this  clause  of 
the  act,  should  be  read  as  "and."  This  act 
was  given  the  same  construction  in  Smith  v. 
Hatcher,  102  Ga.  158,  29  S.  EX  162,  and  Augus- 
ta Soijithem  Bailroad  Co.  v.  McDade,  10a  Ga. 
134,  31  S.  E.  420  (7),  and  in  many  other  de- 
cisions of  the  Supreme  Court  Although  in 
each  Code  adopted  since  the  passage  of  that 
act,  the  Legislature  has  continued  to  use  tho 
disjunctive  "or"  as  it  appekred  in  the  original 


act  of  1887,  the  courts  of  this  state  have  con- 
tinued to  read  the  conjunctive  "and"  into  the 
statute.  Compare  Fuller  v.  Inman,  10  Ga. 
App.  680,  74  S.  E.  287  (1). 

It  is  well  settled  that  the  statute  with 
which  we  are  now  dealing,  being  in  deroga- 
tion of  the  common  law,  must  be  strictly  con- 
strued. The  act  is  partly  punitory  and  part- 
ly compensatory,  according  to  the  opinion  by 
Mr.  Justice  Lumpkin  in  Georgia  Railroad  & 
Banking  Co.  v.  Splnks,  111  Ga.  671,  36  S.  E. 
855.  However,  the  statute  seems  to  be  main- 
ly compensatory.  Indeed,  this  doctrine  is  fix- 
ed in  the  law  of  the  state,  and  must  have  in- 
fluenced the  court  In  declaring  that  the  liCg- 
isiature  meant  to  use  the  conjunctive  "and" 
where  the  disjunctive  "or"  ■  appears  in  the 
statute. 

[2]  While  in  a  suit  by  a  mother  for  the 
tortious  homicide  of  her  minor  son,  it  is  nec- 
essary to  proT6  both  dependence  and  material 
contribution  to  the  support  of  the  mother,  it 
is  equally  well  settled  that  this  dependence 
may  be  either  total  or  partial,  and  that  the 
contribution  to  her  support  may  be  either  in 
full  or  only  in  part  Since  the  decision  deliv- 
ered by  Chief  Justice  Bleckley  in  the  case  of 
Augusta  Eailway  Co.  v.  Glover,  92  Ga.  132, 18 
S.  E.  406.  It  has  been  recognized  in  this  state 
that  contribution  by  a  dilld  to  a  common 
stock  out  of  which  the  family  Is  supported 
constitutes  such  partial  dependence  and  sub- 
stantial contribution  as  will  authorize  the 
mother  to  recover  for  his  negligent  homicide, 
although  the  father  be  alive  and  able  to  labor. 
See  Fuller  v.  Inman,  supra;  City  of  Thomas- 
ville  V.  Jones,  17  Ga.  App.  625,  87  S.  E.  923. 
In  the  present  case  the  mother  testtfled  as  fol- 
lows: 

"He  [the  son]  gave  Ills  money  to  me,  and  I 
used  it  for  the  family,  to  help  support  the  fam- 
ily. •  •  •  Of  course,  I  needed  the  child's 
money.  •  •  •  I  ileeded  the  boy's  money  to 
assist  us  in  the  support  of  the  family,  because 
we  had  a  right  large  family,  and  I  needed  it  to 
help  support  the  family." 

It  appears  tlwt  the  husband,  who  was  a 
guard  at  the  state  convict  camp,  earned  $45 
per  month,  but  that  when  he  was  unable  to  la- 
bor a  proper  deduction  was  made  for  his  lost 
time.  The  evidence  discloses  that  the  deceas- 
ed was  a  bright  l>oy,  and  was  14  years  old  at 
the  time  of  his  death,  and  that  prior  to  his 
death  he  was  earning  $15  a  month  by  his  la- 
bor, beyond  the  services  directly  performed 
for  the  mother.  His  monthly  earnings  were 
delivered  to  the  mother,  and  were  by  her  used 
to  help  support  the  family. 

[5-7]  The  court  clearly  and  repeatedly  In- 
structed the  jury  that,  before  the  mother 
could  recover,  it  must  appear,  by  a  preponder- 
ance of  the  evidence,  both  that  she  was  de- 
pendent upon  her  deceased  son  and  that  he 
substantially  and  materially  contributed  to 
her  support  The  instructions  to  which  ex- 
ceptions are  taken  here  did  not  confuse  the 
Jury,  and  the  evidence  Is  sufficient  to  sustain 
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their  verdict,  and  ttae  verdict  Is  not  excessive. 

The  petitlcm  alleged  that  the  defendant 
eompany  was  negligent  In  falling  .to  secure 
or  fasten  the  rear  door  of  the  coadi  on  which 
the  plaintlflTs  minor  son  was  riding  as  a  pas- 
senger, and  In  leaving  this  rear  door  opea 
without  chains  or  other  protection  to  keep  any 
one  from  falling  from  the  coach,  and  in  discon- 
necting the  coaches  Immediately  attached  to 
the  coach  in  which  her  son  was  riding,  with- 
out notice  or  warning  to  him,  and  in  negli- 
gently locking  and  fastening  the  closet  door 
in  the  rear  end  of  the  coach  in  which  he  was 
riding,  and  in  running  its  train  at  a  high  and 
reckless  speed,  giving  it  a  violent  lurch  when 
he  was  attempting  to  pass  from  the  coach  in 
which  he  was  riding  to  the  coaches  which  he 
supposed  to  be  in  the  rear :  it  being,  for  rea- 
sons set  forth  In  the  petition,  necessary  for 
him  to  do  so.  No  one  saw  him  as  he  went 
out  of  the  rear  door  of  the  coach.  The  facts 
and  drcumstances  in  the  record  are  sufficient 
to  authorize  the  jury  to  conclude  that  he  did 
pass  out  of  the  rear  door  of  the  coach  in 
which  he  was  riding,  and  that  he  was  killed 
ny  the  operation  of  the  defendant's  train. 
The  defendant  offered  no  evidence.  The  pre- 
sumption that  the  company  was  guilty  of  the 
acts  of  negligence  siweiflcally  alleged  In  the 
petition  is  sufficient  to  authorize  the  recovery. 
Compare  G.,  S.  &  F.  Ry.  Co.  v.  Thornton,  144 
Ga.  4S3,  484,  87  S.  E.  388. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial,  and  his  judgment  la 
therefore  affirmed. 

WADE,  C.  3.,  and  LUKE,  J.,  concur. 


(19  Oa.  App.  674) 

SIKES  V.  HURT.     fNo.  7971.) 

(Court  of  Appeals  of  Geortria,  DiviBion  No.  2 

April  4,  1917.) 

(SvlUttHH  by  ihe  Court.) 
1.  Execution   «=»166— Reb  Judicata— Afti- 

DAVIT  or  IlXEOALITT. 

The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  affidavit  of  illegality,  and  in  strik- 
ing the  affidavit,  and  in  ordering  that  the  exe- 
cution proceed  against  the  property  of  the  de- 
fendant. The  questions  raised  in  the  affidavit  of 
illegality  were  substantially  the  same  ones  that 
the  plaintiff  in  error  had  previously  raised  in  a 
motion  to  si-t  aside  the  vcidict  and  judgment  in 
the  case,  which  motion  was  overruled,  the  judg- 
ment overruling  the  motion  w.as  not  excepted 
to,  and  the  time  for  excepting  thereto  had  ex- 
pired before  the  affidavit  of  illegality  was  filed. 
Under  such  circumstances  the  former  judgment 
of  the  trial  court  was  res  judicata  as  to  the  is- 
sues raised  in  the  affidavit  of  illegality.  The  de- 
fendant had  had  his  day  in  court,  and  could  not 
go  behind  the  judi^ment  by  an  affidavit  of  illegal- 
ity. Civ.  Code  1910,  }§  4335,  4336,  5311;  Rodg- 
ers  V.  E^ans,  8  Ga.  143(3),  146,  52  Am.  Dec. 
390;  Field  v.  Sisson,  40  Ga.  68,  70;  Parker  v. 
King,  43  Ga.  299:  Brown  v.  Wilson,  59  Ga. 
606 ;  Manning  v.  Weyman,  99  Ga.  67,  26  S.  E. 
58;  Sontbem  Ry.  Co.  v.  Daniels,  103  Ga.  541, 
29  S.  B.  761:  Brock  v.  Brock,  104  Ga.  10,  30 
S.  E.  424;  Fitigerald  Granitoid  Co.  v.  Alpha 
Portland  Cement  Co.,  15  Ga.  App.  176,  82  S. 


B.  774 ;   Harris  v.  Exchange  Bank  of  Fort  Val- 
ley, 19  Ga.  App.  135,  91  S.  B.  211. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  U  485,  486.] 

2.  ArriDAvrr  of  Illeoautt — Disposition. 

Under  the  facts  of  the  case  it  was  not  error 
for  the  trial  judge,  in  passing  upon  the  affidavit 
of  illegality  and  the  demurrer  thereto,  to  con- 
sider the  entire  record  in  the  original  case 
(which  had  been  tried  by  him)  and  his  own  Judg- 
ment therein  adjudicating  the  points  at  issue. 
See  Harris  v.  Exchange  Bank,  supra. 

3.  Othub  Assignments. 

The  assignments  of  error  as  to  other  matters 
are  without  merit 

Error  from  City  Court  of  Atlanta;  H.  M. 
Ueid,  Judge. 

Action  by  C.  D.  Hurt  against  W.  J.  Sikes. 
Judgment  for  plaintiff,  and  defendant  bringa 
error.    Affirmed. 

J.  S.  James  &  J.  R.  Bedgood,  of  Atlanta,  for 
plaintiff  In  error.  Geo.  T.  Northen,  K.  E.  L. 
Cone,  and  Owens  Jolinson,  all  of  Atlanta,  for 
defendant  in  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

"""""  (19  Ga.  App.  6(2) 

DENHAM  et  al.  v.  TEXAS  CK).  et  aL 

(No.  8156.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 

April  4,  1917.) 

(8vllahu»  iy  the  Court.) 

1.  DKATn  «=s>3](8)  — Nbouoknt  HomciDB— 
Right  or  Action.' 

Minor  children  residing  with  their  father 
cannot  maintain  an  independent  and  separate 
suit  for  the  negligent  homicide  of  their  mother, 
under  section  4424  of  the  Civil  GoAe  of  1910, 
which  provides  that  "the  husband  may  recover 
for  the  homicide  of  his  wife,  and  if  she  leaves 
child  or  children  surviving,  said  husband  and 
children  shall  sue  jointly,  and  not  separately 
*  *  *  with  Uie  right  of  survivorship  as  to 
said  suit  if  Mther  die  pending  the  action." 

[Ed.  Note.— For  other  cases,  see  Death,  Ont 
Dig.  IS  44,  45.] 

2.  Death  e=>&HS)  —  Nboliqent  Hoiooide — 
RiOHT  OF  Action — Mings  Children. 

The  failure  and  refusal  of  the  husband  and 
father  to  join  in  the  suit  with  the  children  for 
the  negligent  homicide  <^  the  mother  will  not 
authorize  a  separate  suit  by  the  children. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  {{  44,  45.] 

3.  Death  4s»46  —  Nbouobnt  Homicide— Pe- 
tition. 

The  court  did  not  err  in  sustaining  the  gen- 
eral demurrer  to  the  petition. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  i  60.] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  C.  B.  Denham  and  others,  by 
next  friend,  against  the  Texas  Company  and 
another.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

O.  E.  Denham  and  others,  by  their  next 
friend,  filed  suit  against  the  Texas  (Company 
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and  A.  S.-  Denham,  aTIe^ng  the  following 
facts:  Plaintiffs  are  the  minor  children  of  A. 
S.  Denham  and  Patty  N.  Denham.  The  Tex- 
as Company  Is  a  corporation  nonresident  of 
this  state,  and  A.  S.  Denham  is,  and  was  at 
the  time  of  the  Injury  complained  of,  the 
company's  agent  In  charge  of  Its  oflfice  In  the 
county  of  the  suit.  On  June  10,  1915,  Mrs. 
Patty  N.  Denham,  the  mother  of  the  plain- 
tiffs, at  the  Invitation  of  said  A.  S.  Denham, 
agent  of  the  Texas  Company,  and  with  the 
knowledge  and  assent  of  the  Texas  Company, 
occupied  a  seat  and  was  riding  In  an  auto- 
mobile then  being  used  by  the  Texas  Com- 
pany in  the  conduct  of  its  business  in  said 
county.  The  said  automobile  was  being  then 
operated  by  A.  S.  Denham  in  the  performance 
of  his  duties  as  the  agent  of  said  Texas  C5om- 
pany.  While  the  plaintiffs'  mother  was  so 
riding,  as  the  result  of  the  negligence  of  A. 
S.  Denham,  her  husband,  in  causing  said  au- 
tomobile to  collide  with  another  vehicle,  she 
was  thrown  from  the  automobile  and  killed. 
Tlie  specific  negligence  alleged  was  the  oper- 
ation of  the  automobile  at  a  high  and  danger- 
ous rate  of  speed,  in  violation  of  a  valid  mu- 
nicipal ordinance  of  the  city  of  MiUedgevlUe, 
and  in  violation  of  the  rules  of  the  road,  and 
in  violation  of  the  law  of  the  state,  the  fail- 
ure to  check  the  speed  of  the  automobile  on 
approaching  a  street  crossing  in  the  dty  of 
Mllledgeville,  and  the  failure  to  sound  a  horn 
or  whistle  or  to  give  any  warning  In  ap- 
proaching the  said  street  crossing.  Mrs.  Pat- 
ty N.  Denham,  at  the  time  of  her  death,  was 
capable  of  earning  $60  per  month,  she  was 
34  years  of  age,  and  had  a  reasonable  ex- 
pectancy of  35  years  of  life,  and  the  full 
value  of  her  life  was  $7,500.  The  petitioners 
are  her  only  heirs  at  law.  By  amendment  it 
was  alleged  that  the  car  furnished  by  the 
Texas  Company  was  defective,  in  that  Its 
brakes  were  out  of  order  and  would  not  oper- 
ate, and  could  not  be  applied  to  stop  the  car 
when  it  was  In  motion;  that  the  failure  to 
have  the  car  equipped  with  a  proper  brake 
was  negligence,  and  contributed  to  the  injury 
complained  of;  and  that  A.  S.  Denham,  the 
father  of  the  plaintiffs,  refused  to  sue  for  the 
death  of  his  said  wife;  and  the  prayer  for 
judgment  against  him  was  stricken. 

The  Texas  Company  demurred  to  the  peti- 
tion, on  the  following  grounds:  (1)  The  alle- 
gations of  the  petition  set  out  no  cause  of 
action  against  the  defendant;  (2)  the  peti- 
tion shows  on  its  face  that  the  injury  and 
death  of  the  plaintiffs'  mother  was  attribu- 
table to  the  negligence  of  their  father,  at 
whose  invitation  their  mother  was  riding  at 
the  time;  (3)  the  petition  shows  on  its  face 
that  the  father  of  the  plaintiffs  was  living 
at  the  time  the  suit  was  filed,  that  the  right 
of  action  for  the  bomidde  of  the  wife  and 
mother  was  In  the  husband  and  father,  and 
not  in  the  children,  and  that  during  the  life- 
ttrae  of  the  father  no  right  of  action  for  the 
homicide  of  the  mother  exists  In  the  chil- 


dren.   The  court  sustained  the  demurrer  and 
dismissed  the  petition. 

Hlites  &  Vinson,  of  Mllledgeville,  for  plain- 
tiffs In  error.  Allen  &  PotOe,  of  Mllledge- 
ville, for  defendants  In  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  principal,  and  perhaps 
controlling,  question  presented  here  is  wheth- 
er minor  children  can  recover  for  the  negli- 
gent homicide  of  their  mother  when  the  hus- 
band and  father  Is  living  and  refuses  to  sue. 
If  the  plaintiffs  can  recover  at  all,  they  must 
do  so  by  authority  contained  in  section  4424 
of  the  Civil  Code  of  1910.  This  section  first 
appeared  In  the  Code  of  1863  as  section  2913. 
and  in  the  Irwin  revision  as  section  292Q. 
See,  also,  section  2971  of  the  codes  of  187:5 
and  1882.  Section  2913  of  the  Code  of  1863, 
supra,  contains  only  the  first  sentence  of  the 
present  section,  which  is  as  follows: 

"A  widow,  or  if  no  widow,  a  child  or  children, 
may  recover  for  the  homicide  of  the  husband 
or  parent;  and  if  suit  be  brought  by  the  widow 
or  children,  and  the  former,  or  one  of  the  lat- 
ter, dies  pending  the  action,  the  same  shall  sur- 
vive in  the  first  case  to  the  children,  and  in  the 
latter  case  to  the  surviving  child  or  children." 

This  section  of  the  Code  of  1863  Is  codified 
from  the  act  of  1850  (Cobb's  Digest,  476)  and 
the  act  of  1856  (Acts  1855-56,  p.  155).  The 
act  of  1856  was  an  act  to  enlarge  and  extend 
the  liability  of  railroad  companies  for  injury 
to  persons  or  property,  and  section  4  therein 
provided: 

"If  any  one  shall  be  killed  by  the  carelessness, 
negligence  or  improper  conduct  of  any  of  said 
railroad  companies,  their  officers,  agents  or  em- 
ployes, by  the  running  of  the  cars  or  engines  of 
any  said  comjpanies,  that  the  right  of  action  to 
recover  damages,  shaU  vest  in  his  widow,  if  any, 
if  no  widow,  it  shall  vest  in  his  children  if  any, 
and  if  no  child  or  children,  it  shall  vest  in  his 
legal  representativefl." 

In  Miller  v.  Southwestern  Railroad  Co.,  55 
Oa.  143,  the  conrt  said: 

"In  providing  in  the  Code  who  might  recover 
damages  for  the  homicide  of  another,  it  is  lim- 
ited to  the  widow  and  children  of  the  husband 
or  parent ;  the  words  in  the  act  of  1S36,  'if  no 
child  or  children,  it  shall  vest  in  his  legal  repre- 
sentative,' are  omitted,  and  as  the  liegislature, 
in  adopting  the  297181  section,  as  it  found  it  in 
the  Code  [1873],  were  dealing  with  the  same 
subject-matter  as  contained  in  the  fourth  section 
of  the  act  of  1866,  we  are  bound  to  presume  that 
the  words  'if  no  child  or  children,  it  shall  vest  in 
his  legal  representative,'  were  intentionally  omit- 
ted." 

By  the  act  of  1878  (Acts  1878-79,  p.  68) 
It  was  provided: 

"The  plaintiff,  whether  widow  or  child  or  chil- 
dren, may  recover  the  full  value  of  the  life  of 
the  deceased  as  shown  by  the  evidence.  In  the 
event  of  a  recovery  by  the  widow,  she  shall  hold 
the  amount  recovered,  subject  to  the  law  of  de- 
scents just  as  if  it  had  been  personal  property  de- 
scending to  the  widow  and  children  from  the  de- 
ceased." 

And  It  was  there  further  provided: 

"That  no  recovery  had  under  the  provisions  of 

this  net,  and  the  law  of  which  it  is  amendatory, 

shall  be  subject  to  any  debt  or  liability  of  any 

character  of  the  deceased  husband  or  parent'' . .  - 
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Tlie  first  sentence  of  section  4424  of  tbe 
present  Code  was  considered  and  construed  In 
Atlanta  &  West  Point  Railroad  Co.  t.  Ven- 
able,  65  Ga.  56,  and  it  was  tbere  held'  that 
the  word  "parent"  meant  either  father  or 
mother,  and  that  the  section  gave  a  right  of 
action. to  tbe  minor  cliildren  for  tbe  homicide 
of  the  motber,  and  did  not  restrict  them  to 
recovery  for  the  homicide  of  the  father.  In 
that  case  it  was,  not  expressly  decided,  but 
In  the  argument  sustaining  the  court's  view 
It  was  intimated  that  tbe  right  of  the  child 
to  recover  for  the  death  of  Its  mother  exists 
because  the  death  of  the  father  casts  the 
burden  of  supporting  the  child  on  the  moth- 
er, and  the  child  thus  becomes.  Interested  in 
the  life  of  the  mother.  In  Mott  v.  Central 
Railroad,  70  Ga.  680,  48  Am.  Rep.  595,  it  was 
held  that  the  adult  son  of  the  father,  who 
died  without  widow  or  minor  child,  could 
not  maintain  a  suit  against  the  wrongdoer 
to  recover  damages  for  the  horatdde.  The 
opinion  in  that  case  recognizes  that  the  right 
of  action  is  given  the  child  for  the  negligent 
homldde  of  the  husband  or  parent,  but  con- 
fines the  right  to  a  dependent  member  of  tbe 
family  at  the  time  of  the  homicide  of  the 
parent,  and  confirms  the  intimation  express- 
ed in  the  argument  in  the  Venable  Case, 
supra.  In  Scott,  Next  Friend,  v.  Central 
Railroad,  77  Ga.  450  (2),  It  was  unequivocally 
held: 

"Where  a  husband  and  father  Is  dead,  a  rifrht 
of  action  arises  in  favor  of  the  children  for  the 
homicide  of  their  mother,  but  they  have  no  such 
right  of  action  where  their  father  is  alive." 

That  case  was  decided  on  November  28, 
1886.  In  1887  the  Legislature  further  amend- 
ed the  section  of  the  Code  now  under  con- 
sideration, by  inserting,  after  the  words  "sur- 
viving child  or  children,"  the  following: 

"The  husband  may  recover  for  the  homidde 
of  bis  wife,  and  if  she  leave  child  or  children 
surviving,  said  husband  and  children  shall  sue 
jointly  and  not  separately,  with  the  right  to  re- 
■  cover  the  full  value  of  the  life  of  the  deceased, 
as  shown  by  the  evidence,  and  with  the  right  of 
survivorship  as  to  said  suit  if  cither  die  pend- 
ing the  action.  A  mother,  or  if  no  motber,  a 
father,  may  recover  for  the  homicide  of  a  child, 
minor,  or  sui  juris  upon  whom  he  or  she  is  de- 
pendent, or  who  contributes  to  his  or  her  sup- 
port, unless  said  child  leave  a  wife,  husband  or 
child.  Said  mother  or  father  shall  be  entitled  to 
recover  the  full  value  of  the  life  of  said  child. 
7%e  word  'homidde'  under  this  section  shall  be 
held  to  indnde  all  cases  where  the  death  of  a 
human  being  results  from  a  crime  or  from  crim- 
inal or  other  negligence."    Acts  1887,  p.  43. 

Since  the  passage  of  this  act  no  case  in- 
volving the  right  of  the  child  to  recover  for 
the  negligent  homidde  of  the  mother,  where 
the  husband  and  father  is  in  life  and  fails 
or  refuses  to  Join  in  the  action,  has  been 
before  tbe  Supreme  Court  of  this  State, 
so  far  as  we  know. 

Counsel  for  the  platntiffs  in  error  contend 
that  the  amendment  of  1887,  supra,  gives  to 
the  children  a  substantial  interest  in  tbe 
life  of  tbe  mother,  even  In  the  lifetime  of 
the  husband  and  father,  and  that  the  pro- 
vision of  that  amendment  requiring  the  Join- 


der of  the  children  with  the  husband  .and 
father  in  the  suit  is  merely  a  rule  of  practice, 
in  no  wise  limiting  tlie  substantial  right  of 
the  children  to  sue  for  the  negligent  boml- 
dde  of  the  mother.  It  Is  urged  that  tbla 
provision  aims  to  prevent  a  multiplicity  of 
suits,  but  does  not  deny  tbe  right  of  the 
child  or  children  to  sue  In  tbe  event  the 
father  and  husband  refuses  to  ]<rfn  In  the 
action.  It  must  be  remembered  that  prior 
to  the  act  of  1887  the  father  could  not  sue 
for  the  homicide  of  the  mother.  In  tbe  case 
of  Georgia  Railroad  A  Banking  Co.  v.  Wynn, 
42  Ga.  332,  it  was  ruled  that  the  husband 
has  no  right,  under  the  common  law  or  the 
statute  law  of  Georgia,  to  maintain  an  ac- 
tion to  recover  damages  for  the  homidde 
of  his  wife.  While  the  act  of  1887  was 
passed  at  the  session  of  Uie  Legislature  next 
after  the  dedsion  in  Scott  v.  Central  Rail- 
road, supra,  we  are  not  by  that  fact  per- 
suaded that  the  Legislature  Intended  to  give 
to  the  child  a  right  of  action  for  the  homicide 
of  the  mother  if  the  husband  and  father  were 
living.  The  plain  language,  "the  husband 
may  recover  for  the  homidde  of  bis  wife" 
(the  first  clause  of  the  amendment)  would 
Indicate  that  the  Legislature  Intended  to  give 
the  right  of  action  to  the  husband  for  the 
homicide  of  his  wife,  a  right  theretofore 
denied  the  husband  under  the  laws  of  the 
state. 

Prior  to  the  act  of  1887,  on  the  authority 
of  the  dedsions  of  the  Supreme  Court  dted 
above,  the  children  had  a  right  of  action  for 
the  homidde  of  the  mother,  tbe  husband  and 
father  being  dead,  but  the  husband  had  no 
right  of  action  at  all.  The  father  and  husj 
band  being  In  life,  no  one  could  recover  for 
the  homidde  of  the  mother  and  wife.  We 
think  that  this  ammdment  intended  to  con^ 
fer  upon  the  husband  the  right  of  action  for 
the  homidde  of  bis  wife,  but  qualified  this 
right  by  the  provision  that  tbe  action  should 
be  brought  Jointly  in  his  name  and  In  the 
name  of  the  children.  If  any.  If  the  amend- 
ment of  1887  affects  the  decision  in  the  Scott 
and  Venable  Cases,  supra.  It  simply  put  in 
the  form  of  a  statute  the  decisions  of  the 
court  to  the  eflCect  that  during  the  life  of  the 
father  the  children  had  no  separate  cause 
of  action  In  their  own  right  Our  c(»idusion 
is  influenced  by  the  rule  of  strict  oonstructlcn 
always  applied  to  the  provisions  of  section 
4424  of  the  present  Code.  The  statute  is  In 
derogation  of  common  law,  and  Is  strictly 
construed.  It  Is  not  remedial  and  subject  to 
liberal  construction.  The  right  to  maintain 
a  civil  action  for  a  negligent  homidde  has 
been  restricted  by  the  xepeated  decisions  of 
the  Supreme  Court  of  this  state  to  those 
persons  expressly  named  or  by  necessary  im- 
plication induded  In  the  terms  of  the  statute. 
Moreover,  It  must  be  remembered  that  the 
right  of  civil  action  tor  a  negligent  death  is 
founded  upon  the  theory  of  compensation. 
The  beneficial  Interest  in  the  life  of  the  de- 
ceased is  the  basis  upon  which  tbe  eight 
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of  recovery  ezlsta.  So  It  Is  ruled  In  this 
state  that  a  fiitber  cannot  maintain  an  actioa 
for  damages  on  acooont  of  the  hcnalclde  of  his 
Infant  child,  who  was  at  the  time  of  Its 
death  Incapable  of  rendering  him  any  serv- 
ices. The  mother  cannot  recover  for  the 
bomldde  of  her  son,  unless  she  is  able  to 
allege  and  prove  fkcts  showing  a  pecnnlary 
damage  to  her  In  the  death  of  the  son.  While 
our  statutes  may  be  and  are  in  certain  in- 
stances punitory,  they  are  largely  compensa- 
tory. If  a  pouilty  were  intended  to  be  in- 
flicted upon  the  wrongdoer,  the  Legislature 
might  easily  so  provide,  and  then  tlie  wrong- 
doer could  never  escape  for  want  of  a  party 
plainUff.  In  conferring  the  right  of  action 
for  a  mere  negligent  homicide,  the  Legisla- 
ture did  not  Intend  thereby  to  punish  the 
wrongdoer. 

Onr  attention  is  directed  to  the  hardships 
that  may  and  will  often  result  to  the  children 
of  the  deceased  mother,  if  they  be  not  given 
the  right  of  a  separate  action  for  her  death. 
It  Is  said  that  the  father  and  mother  may 
separate.  It  is  said  that  the  father  may  di- 
vorce the  mother.  At  the  present  day  this 
is  too  often  true.  It  Is  said  that  the  father 
may  abandon  his  family,  and  that  his  where- 
abouts may  l>e  imknown  to  his  clilldren.  We 
do  not  think  that  such  injustice  will  flow 
from  the  construction  we  have  here  placed 
upon  section  4424  of  the  Ck>de.  If  the  father 
is  separated  from  the  mother,  and  If  the 
burden  of  sni^ortlng  the  ddldrm  is  cast  upon 
the  mother,  she  in  legal  effect  is  the  head  of 
the  family,  and  for  her  wrongful  death  un- 
der such  drcomstances  the  children  may 
have  the  right  to  sue.  If  the  father  be  di- 
vorced, and  If  the  mother  be  given  the  cus- 
tody of  the  chUdr^i,  the  provision  of  our 
law  wWch  compels  her  to  support  the  chil- 
dren during  their  minority  might  confer  upon 
them  such  a  beneficial  Interest  in  her  life  as 
.would  enable  them  to  maintain  a  suit  in 
their  own  names  for  the  death  of  the  mother, 
bat  we  do  not  so  decide.  If  injustice  to  the 
children  result  in  exceptional  cases  by  rea- 
son of  the  construction  here  given  to  section 
4424,  that  matter  should  be  brought  to  the 
attention  of  the  Legislature.  In  the  present 
case  the  decision  is  certainly  in  no  wise  nn- 
Jtist  to  the  children.  The  father  is  in  life. 
The  chlldrm  are  living  with  him.  The  civil 
law  places  upon  him  the  duty  to  support  his 
cbildren,  and  the  criminal  law  compels  him 
to  discbarge  this  duty^  His  negligence  caused 
the  death  of  his  wife,  the  mother  at  the 
plaintUfs.  Certainly  he  cannot  recover.  The 
law  gives  to  him  the  benefit  of  the  wife's 
services  during  her  life.  If  another  wrong- 
fully destroys  the  earning  capacity  of  the 
wife,  the  ri^t  of  recovery  is  in  the  husband. 
If  her  death  is  due  to  the  negligence  of  anoth- 
er, the  right  of  action,  by  the  plain  language 
of  the  Code  section,  is  in  the  husband.  If 
sbe  leave  child  or  children  surviving,  the 
basband  and  childr«t  must  sue  Jointly,  and 
not  separately. 


Conceding  that  the  children  have  the  Joint 
right  of  action  for  the  negligent  homicide  of 
the  mother  when  the  father  is  in  life,  a 
strict  construction  of  the  Code  section  con- 
fines them  to  a  Joint  acttim  against  the 
wrongdoer.  The  sectlrai.  by  its  terms,  does 
not  authorize  a  separate  suit  by  the  cbil- 
dren ;  the  father  being  in  life.  If  this  section 
be  not  given  the  construction  here  placed 
upon  it,  in  a  case  where  the  homicide  of  the 
.wife  is  caused  by  the  negligence  of  one  other 
than  the  husband,  it  is  conceivable  that  the 
children  may  recover  the  full  value  of  the  Ufe 
of  the  mother  upon  an  allegation  in  the  peti- 
tion to  the  effect  that  the  husband  and  father 
refuses  to  Join  in  the  action.  This  at  the 
time  of  the  filing  of  the  suit  and  at  the  time 
of  the  trial,  may  in  fact  be  true.  It  would  be 
difficult  to  conceive  any  Just  or  equitable 
ground  upon  which  the  husband's  subsequent 
right  to  recover  in  his  own  right  for  the  homi- 
cide of  his  wife  could  be  defeated,  where,  as 
in  this  case,  he  is  not  made  a  party  to  the 
suit  brought  by  the  children. 

[3]  If  we  are  correct  in  our  conclusion,  the 
plaintiffs  cannot  maintain  this  action.  It  is 
questionable  whether  the  petition  sets  forth 
a  cause  of  action,  even  if  the  right  of  the 
children  to  bring  this  suit  is  conceded.  While 
it  is  averred  that  the  mother,  was  riding  in 
the  automoUle  of  the  Texas  Company,  with 
the  knowledge  and  assent  of  that  company, 
it  is  very  plain  to  us  that  this  knowledge  and 
assent  were  in  truth  and  in  fact  the  knowl- 
edge and  assent  of  her  husband.  The  cor- 
poration is  alleged  to  be  a  nonresident  of  the 
state,  and  the  husband  is  alleged  to  be  the 
agent  in  charge  of  its  place  of  business  in 
Baldwin  county.  The  petition  is  to  be  con- 
strued most  strongly  against  the  plaintiffs. 
A  fair,  and  certainly  a  strict,  construction  of 
the  allegations  made  In  the  petition,  .would 
lead  to  the  inference  that  the  husband  of  the 
deceased  was  the  only  representative  of  the 
company  In  Baldwin  county  at  the  time  of 
tlie  death  of  his  wife.  It  is  alleged  that  the 
husband  of  the  deceased  was  acting  within 
the  scope  of  his  duties  in  permitting  his  wife 
to  ride  in  the  car  with  him.  This  is  a  very 
broad  conclusion.  The  company  ought  not 
to  be  held  liable  merely  because  the  husband 
invited  the  wife  to  ride  with  him  in  the  car. 
Knowledge  and  consent,  express  or  implied, 
upon  the  part  of  the  company,  is  essential  to 
the  plaintiffs'  cause  of  action.  Moreover,  the 
husband  and  agent  must  have  been  acting 
within  the  scc^e  of  his  authority.  The  facts 
alleged  In  the  petition,  when  conclusions  are 
disregarded,  hardly  make  a  case  entitling  the 
plaintiffs  to  recover. 

Our  Judgment  is  not,  however,  placed  upon 
this  ground.  There  was  no  special  demurrer. 
Counsel  may  desire  the  Supreme  Court  of  this 
state  to  pass  upon  the  important  question 
ruled  in  the  headnotes  to  this  opinion.  We 
desire  to  leave  the  question  unincumbered  by 
any  embarrassing  observations,  and  rule  di- 
rectly that  the  trial  Judge  rightly 
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the  petition  on  demurrer,  because  the  children 
have  not,  under  the  la.w  of  this  state,  the 
right  to  bring  a  separate  action  for  the  wrong- 
ful homicide  of  the  mother,  if  the  husband 
and  father  be  in  life,  although  he  may  refuse 
to  Join  in  the  action. 
Judgment  affirmed. 

WADH,  O.  J.,  and  LUKE,  J.,  concur. 


(U  Ga.  App.  687) 

LIVSEY  V.  GEX)RG1A  RY.  &  ELECTRIC  CO. 

(No.  8278.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  1. 

AprU  5,  1917.) 

(Byllabua  by  the  Court.) 

1.  Triai,  <&=>329  —  Vkedict  —  Support  in 
Pleadings. 

He  plaintiff  can  recover  only  upon  the 
cause  of  action  laid  in  his  petition;  and  a  ver- 
dict for  the  defendant  is  required  when  the 
cause  of  action  thus  laid  is  not  proved,  although 
another  cause  of  action  in  favor  of  the  plaintiff 
may  appear  from  the  defendant's  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cutt. 
Dig.  {{  774-776,  782.] 

2.  Neguqbnce  ®=»H9(7)— Vabiance. 

In  a  negligence  case  the  plaintiff  is  required 
to  set  out  his  cause  of  action  plainly  and  dis- 
tinctly, and  he  cannot  recover  on  account  of 
acts  of  negligence  not  alleged  in  the  petition. 
In  such  a  case  it  is  proper  for  the  trial  court 
so  to  instruct  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §§  212-216.] 

3.  New  Tbial  i8=>41(3)  —  Grounds  —  Elik- 
iNATiNo  Issue. 

Where  the  jury  find  that  the  defendant  is 
not  liable  at  all,  a  complaint  that  the  court 
erred  in  not  submitting,  but  in  eliminating,  the 
question  as  to  the  plaintiff's  permanent  injury, 
will  not  require  a  new  trial. 

[Ed.  Note. — Tot  other  cases,  see  New  Trial, 
Gent.  Dig.  {  71.] 

4.  Appeal  and  Ebrob  «=9l033(6)— Habuless 
Ebbob— Instruction. 

The  error  in  stating,  in  immediate  connec- 
tion, sections  2781  and  4426  of  the  Civil  Code 
of  1910,  without  proper  explanation,  is  to  qual- 
ify the  former  section  by  the  latter,  and  in  ef- 
fect to  make  the  defendant  liable  if  the  jury 
should  find  both  parties  negligent,  notwithstand- 
ing the  fact  that,  if  the  plaintiff  exercised  ordi- 
nary care,  he  would  not  nave  been  hurt.  Such 
a  diarge,  if  error  at  all,  is  beneficial,  rather 
than  hurtful,  to  the  plaintiff  in  an  action  for 
personal  injuries. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4056.] 

Error  from  Superior  Court,  De  Kalb  (boun- 
ty;  O.  W.  Smith,  Judge. 

Suit  by  F.  I.  Llvsey  against  the  Georgia 
Railway  &  Electric  (Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Alonzo  Field,  of  Atlanta,  for  plaintiff  in 
error.  Colquitt  &  Conyers,  of  Atlanta,  for 
defendant  In  error. 

GEORGE,  J.  The  plaintiff  in  error 
brought  suit  against  the  Georgia  Railway  & 
Electric  Company  for  personal  injuries,  alleg- 


ing that  he  was  a  passenger  on  one  of  the 
cars  of  the  company,  and  that  when  the  car 
reached  his  place  of  destination  in  the  dty 
of  Decatur  the  car  came  to  a  stop,  and  he 
undertook  to  alight  from  the  car,  and  when 
he  was  in  the  act  of  alighting  the  car  was 
negligently  and  violently  moved  forward, 
throwing  him  to  the  ground  and  Inflicting 
upon  him  certain  physical  injuries.  The  de- 
fendant contended  that  the  plaintiff  alight- 
ed from  a  moving  car  which  had  not  stop- 
ped, but  was  running  between  stopping  points, 
and  that  It  was  the  act  of  the  plaintiff  him- 
self which  caused  his  injury.  The  defend- 
ant further  contended  that  the  plaintiff  was 
not  Injured  as  claimed  by  him.  There  was  a 
verdict  for  the  defendant,  and  the  plaintiff 
excepts  to  the  order  overruling  bis  motion 
for  a  new  trial. 

[1,2]  1,  2.  In  the  present  record  the  evi- 
dence for  the  .plaintiff  tended  to  sustain  the 
allegations  of  his  petition,  while  the  evidence 
offered  by  the  defendant  tended  to  snstain 
its  contentions.  The  judge  charged  the  Jury 
as  follows: 

"I  charge  you  further  that  if  Mr.  livsey  at- 
tempted to  step  off  the  car  while  it  was  moving, 
then  the  jury  should  find  for  the  defendant  com- 
pany, •  •  *  because  he  alleges  in  his  dec- 
laration that  he  undertook  to  debark  from  this 
car  after  it  bad  stopped,  and  it  was  not  run- 
ning at  the  time,  and  he  says  be  was  thrown 
off.  Now,  if  he  was  injured  hi  any  other  way 
than  the  way  as  allesed  by  him,  then  he  cannot 
recover  in  this  case.' 

He  further  charged  the  jury  that  no  ver- 
dict in  favor'  of  the  plaintiff  could  be  return- 
ed on  account  of  the  failure  pf  the  conductor 
to  cause  the  car  to  stop,  or  on  account  of  the 
failure  of  the  conductor  to  warn  the  plaintiff 
not  to  attempt  to  alight  from  the  car  while 
in  motion.  The  plaintiff  by  his  evidence 
sought  to  recover  solely  upon  the  theory  that 
he  undertook  to  alight  from  a  standing  car, 
and  that  the  starting  of  the  car  with  a  sud- 
den, violent  jerk  while  he  was  in  the  act  of 
alighting  caused  his  injury.  To  meet  this 
allegation  and  contention  of  the  plaintiff,  the 
defendant  proved  that  the  car  was  moving 
between  stops,  and  had  not  come  to  a  stop 
when  the  plaintiff  voluntarily  stepped  off  of 
the  car.  Unless  the  jury  believed  that  the 
car  came  to  a  stop  and  started,  and  thren- 
the  plaintiff  as  alleged  In  his  i>etltioii,  it  is 
plain  that  he  could  not  recover.  The  only  act 
of  negligence  alleged  against  the  company  is 
that,  after  having  brought  its  car  to  a  full 
stop,  and  while  the  plaintiff  was  in  the  act  of 
alighting,  it  suddenly  and  violently  caused 
its  car  to  move  forward.  The  question  here 
involved  Is  not  whether  the  plaintiff  could 
have  alleged  a  cause  of  action  upon  the 
theory  that  he  undertook  to  leave  a  slow- 
ly moving  car,  and  that  a  sudden  or  violent 
Jerk  of  the  car  caused  his  fall,  nor  whether 
the  conductor  in  charge  of  the  car  was  neg- 
ligent in  permitting  him  to  attempt  to  alight 
from  the  car  wliile  in  motion,  but  the  qaes- 
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tlon  here  ia.  What  were  the  allegations  and 
contentions  of  the  plaintiff  upon  which  he 
based  his  right  of  recovery? 

The  court  is  not  required  to  charge  the 
Jury  on  a  wider  or  broader  case  than  that 
made  by  the  petition,  though  the  evidence 
might  warrant  it  were  the  petition  amended. 
Compare  Doggett  t.  Simms,  79  Ga.  253,  4 
S.  E.  909  (3).  Even  if  the  evidence  made  a 
good  case,  unless  it  be  substantially  the  case 
alleged  In  the  petition,  the  complainant 
ought  not  to  recover.  Compare  Rakestraw  t. 
Krogdon,  56  Ga.  549.  It  is  settled  In  this 
state  that  the  plaintiff  must  recover,  If  at 
all,  upon  the  cause  of  action  laid  in  the  pe- 
tition, and  a  verdict  for  the  defendant  is 
demanded  when  the  cause  of  action  thus  laid 
is  not  proven,  although  another  cause  of  ac- 
tion in  favor  of  the  plaintiff  against  the  de- 
fendant may  appear  from  the  defendant's 
testimony.  Burdette  v.  Crawford,  125  Ga. 
577,  54  S.  B.  677;  Napier  v.  Strong,  19  Ga. 
App.  — ,  91  S.  E.  579,  581,  and  cases  there 
cited.  The  evidence  for  the  plaintiff  tended 
to  sustain  the  contention  made  in  his  peti- 
tion. The  evidence  for  the  defendant  dis- 
proved this  contention  and  established  the 
contention  of  the  defendant,  to  wit,  that  the 
plaintiff  undertook  to  alight  from  a  moving 
car.  No  amendment  was  made  by  the  plain- 
tiff during  the  progress  of  the  trial.  The 
court  properly  submitted  the  issue  actually 
involved  under  the  pleadings  and  the  evi- 
dence, and  these  instructions  of  the  court  are 
not  erroneous.  "If  during  the  progress  of 
the  trial  the  plaintiff  sees  that  his  evidence 
does  not  prove  the  charges  of  negligence 
made  in  Ids  declaration,  it  la  his  right  to 
amend  the  declaration  to  meet  bis  evidence, 
provided  be  does  not  allege  a  new  cause  of 
action."  Hill  V.  Callahan,  82  Ga.  109,  8  S. 
B.  730.  If,  during  the  progress  of  the  trial, 
the  plaintiff  desires  to  take  advantage  of 
the  defendant's  negligence  disclosed  by  the 
defendant's  own  evidence,  then  an  appropri- 
ate amendment  should  be  offered,  specifical- 
ly charging  such  negligence.  In  this  case 
it  is  unnecessary  to  invoke  the  principle  of 
law  that  the  plaintiff's  plea  and  his  testi- 
mony are  to  be  construed  most  strongly 
against  him.  He  plainly  and  distinctly  set 
forth  the  act  of  negligence  upon  which  he 
relied  for  a  recovery,  and  the  court  rightly 
instructed  the  Jury  that  he  could  not  recover 
on  account  of  other  negligence^  even  though 
such  appeared. 

W  3.  In  the  motion  for  a  new  trial  the 
point  Is  made  that  the  court  erred  in  not 
submitting  to  the  Jury  the  question  of  the 
plaintlfTs  permanent  injuries.  From  an  in- 
spection of  the  whole  charge  of  the  court  it 
appears  that  this  contention  of  the  plaintiff 
in  error  is  not  well  founded.  Conceding  it 
to  be  well  founded,  there  is  no  merit  In  this 
ground  of  the  motion,  for  the  simple  reason 
that  the  Jury  found  in  favor  of  the  defend- 


ant and  never  reached  the  question  of  dam- 
ages at  all.  U  the  defendant  is  not  liable  at 
all,  the  charge  eliminating  from  the  consider- 
ation of  the  Jury  the  particular  item  of  dam- 
age on  account  of  permanent  injury  will  not 
require  a  new  trial.  The  court  instructed 
the  Jury  to  return  a  verdict  for  the  plaintiff 
for  his  lost  time  and  for  his  decreased  ca- 
pacity to  labor,  as  well  as  for  pain  and  suf- 
fering. The  Issues  In  the  case  were  clear- 
cut  and  well-defined.  The  verdict  for  the 
defendant  can  be  .explained  only  upon  the 
basis  that  the  Jury  did  not  think  the  defend- 
ant liable  at  all.  See  Binder  v.  Georgia 
RaUway  &  Electric  Co.,  13  Ga.  App.  381  (2) 
884,  79  S.  E.  216  (2);  McBride  v.  Georgia 
RaUway  &  Electric  Co.,  125  Ga.  615,  54  S.  E. 
674  (1);   Edwards  v.  Block,  73  Ga.  450  (3). 

[4]  4.  The  contention  is  made  by  plaintiff 
in  error  that  the  court  charged  in  immediate 
connection  the  substance  of  section  2781  and 
secUon  4426  of  the  Civil  Code  of  1910,  with- 
out proper  explanation.  If  tills  be  error, 
the  error  consists  in  qualifying  the  former 
section  by  the  latter,  and  the  only  effect  of 
such  a  charge  is  to  make  the  defendant  lia- 
ble if  the  Jury  should  find  both  the  plaintiff 
and  the  defendant  negligent,  notwithstanding 
the  plaintiff  failed  to  exercise  ordinary  care, 
or  if,  in  the  exercise  of  ordinary  care  he 
would  have  avoided  Injury  to  himself.  The 
decisions  by  the  Supreme  Court  are  to  the 
effect  that  a  charge  confusing  the  Code  sec- 
tions referred  to,  without  proper  explana- 
tion, is  erroneous  for  the  reason  indicated. 
We  are  unable  to  see  how  this  charge,  if 
error  at  all,  was  hurtful  to  the  plaintiff.  .  It 
would  seem  that  it  directly  benefited  him. 
The  verdict  is  not  without  evidence  to  sup- 
port it,  and  the  trial  Judge  did  not  err  in 
overruling  the  motion  for  a  new  triaL 

Judgment  affirmed. 

WADE,  0.  Jn  and  LVKE,  J„  concur. 


(120  Va.  426) 
VIRGINIA  BLUE  RIDGE  RT.  v.  KIDD, 
Clerk  of  Circuit  Court. 

(Supreme  Court  of  Appeals  of  Virginia.     Jaiv 
U,  1917.) 

Taxation  ^s>351— Tax  on  Mobtoaoes— Com- 
putation. 
The  tax  on  deeds  of  trust  and  mortgages 
should  be,  under  the  proper  construction  of  the 
statute  providing  therefor,  computed  on  the  prin- 
cipal amount  of  the  bond  or  other  obligations 
secured  by  such  deeds  of  trust  or  mortgages. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f  694.] 

Original  petition  by  the  Virginia  Blue 
Ridge  Railway  against  B.  L.  Kidd,  Clerk  of 
the  Circuit  Court  of  Nelson  County,  for  a 
peremptory  writ  of  mandamus.  Writ  order- 
ed to  issue. 

Caskie  &  Caskie,  of  Lyndibarg,  for  plain- 
tiff.   The  Attorney  General,  for  defendant 
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FEB  ODBIAM.  This  day  came  again  tbe 
parties,  by  counael,  and  the  court  haying 
matorely  considered  the  jietition  of  the  plain- 
tiff, the  answer  of  the  respondent,  and  argu- 
ments of  connsel,  la  of  opinion  that  the  tax 
on  deeds  of  trusts  and  mortgages  should  be, 
under  the  proper  and  long  recognized  con- 
struction of  the  statute  providing  therefor, 
computed  upon  the  principal  amount  of  the 
bond  or  other  obligations  secured  by  snc^ 
deeds  of  trust  or  mortgages. 

It  is  therefore  considered  that  a  perenii»- 
tory  writ  of  mandamus  do  forthwith  issue 
directed  to  E.  L.  Kldd,  derk  of  the  circuit 
court  of  Nelson  county,  requiring  and  com- 
manding him  to  admit  to  record  a  certain 
deed  of  trust  or  mortgage  from  the  said  peti- 
tioner to  the  American  Surety  &  Trust  Com- 
pany, which  said  deed  secured  the  i>ayment 
of  1400,000  represented  by  bonds  of  the 
Viiginia  Blue  Ridge  Railway  payable  In  80 
years  from  the  Ist  day  of  August,  1916,  and 
bearing  interest  at  the  rate  of  6  per  centum 
per  annum,  upon  the  payment  to  him  of  the 
tax  of  $400  and  recording  fees;  but  no 
costs  shall  be  taxed  against  tbe  said  re- 
spondent. 

And  it  is  further  ordered  that  the  service 
of  a  copy  of  this  order  upon  the  said  re- 
spondent shall  have  the  same  force  and  ef- 
fect as  the  service  of  a  peremptory  writ  of 
mandamus. 


(80  W.  Va.  81) 

Ex  parte  BEIAVERS.    (No.  3351.) 

(Sni{reme  Court  of  Appeals  of  West  Virginia. 
Mardi  20,  1917.) 

(Sifttttiui  Iv  the  Court.) 

1.  DivoRcie  «=»269(14)  —  Auicont— Contbuft 

— CoMMmlENT. 

To  obtain  his  liberty  on  the  eround  of  his 
Inabilil^  to  satisfy  a  decree  for  alimony,  made 
in  a  suit  for  divorce,  in  which  the  court  entering 
it  had  full  and  complete  jurisdiction,  a  party 
committed  on  an  attachment  for  his  contuma- 
cious r^usal  to  pay  the  amount  so  decreed 
against  him  must  pumre  himself  of  the  contempt, 
BB  far  as  possible,  and  make  his  application  for 
such  relief  in  tbe  court  in  which  he  was  com- 
mitted. 

[Ed.  Not& — For  other  cases,  see  Divorce,  Cent. 
Dig.  i  763.] 

2.  Habeas  Cobpttb  <S=»22(2)  —  Release  — 

RiOHT  TO. 

Without  having  done  ao,  and  clearly  and 
fully  proved  his  inability  to  satisfy  the  decree, 
he  is  not  entitled  to  a  discharge  on  a  writ  of 
habeas  corpus. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  g  20.] 

3.  DivoBCK  4=9269(13)  —  Alimont  —  Obdkb  — 
SuinciENCT. 

I>eck  of  a  redtal,  in  the  order  of  commit- 
ment for  such  contempt,  of  a  finding  of  the  de- 
fmdant's  ability  to  t>sy  the  amount  decreed 
against  him,  docs  not  vitiate  the  order,  nor  rebut 
the  presumption  in  favor  of  tbe  correctness 
thereof. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  I  762.] 


4.  DiVOBCB     «=»2eO(13>— AUMOITT— COMTEinP* 

— OoiaimiENT. 
Lack  of  a  limitation  upon  the  period  of  im- 
prisonment adjudged  by  way  of  execution,  to 
compel  satisfaction  of  a  decree  for  the  payment 
of  alimony,  does  not  make  it  a  decree  of  per- 
petual imprisonment,  nor  render  the  punisbment 
incident  thereto  cniel  or  imusnal  within  the 
meaning  of  constitutional  provisions  inhibiting 
such  punishment 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dfe.  {  762.] 

Original  application  by  C.  C.  Beavers  for 
a  writ  of  habeas  corpus  against  D.  C.  Col- 
Uns,  jailer,  etc.  Writ  denied,  and  petlticwer 
remanded. 

Sanders  &  Crodcett  and  A.  O.  Fox,  all  of 
BInefleld,  for  petitioner.  M.  O.  lits,  of 
Welch,  for  respondent 

POFFENBABOER,  J.  Sedcing  Uberatlon 
from  imprisonment  by  an  order  made  in  an 
attachment  for  failure  and  refusal  to  pay  ali- 
mony decreed  against  him,  In  a  snit  for  di- 
vorce, O.  C.  Beavers  obtained  a  writ  of  ha- 
beas corpus,  on  his  petltl<Ki  exhibiting  there- 
with all  the  orders  made  and  entered  in  the 
cause.  The  return  to  the  writ  relies  upon 
the  order  of  commitment  as  jostiflcatlon  of 
bis  detention. 

By  an  order  entered  April  8,  1914,  a  di- 
vorce a  mensa  et  thoro  was  awarded  bis  wife, 
and  it  was  further  adjudged,  ordered,  and 
decreed  that  she  recover  from  him  tbe  sum 
of  $1,000,  for  the  maintenance  of  herself  and 
her  eight  infant  children,  and  her  costs  in- 
cluding a  $20  attorney's  fee.  A  decree  of  ab- 
solute divorce  was  entered  March  13,  1915. 
Nothing  having  been  paid,  a  rule  in  contempt 
was  awarded  September  17, 1916.  An  attach- 
ment was  awarded  March  2,  1916,  and  an- 
other June  1,  1916,  under  which  an  arrest 
was  made.  On  a  bond  in  the  penalty  of  $2,- 
000,  conditioned  for  his  appearance  June  13, 
1916,  he  was  released  until  that  date.  On 
his  appearance,  he  was  committed  to  the  jail 
of  McDowell  county,  until  he  should  satisfy 
the  decree  for  said  sum  of  money,  by  an  or- 
der reciting  that  he  had  "failed  and  refused 
to  pay  any  of  the  alimony  so  decreed  against 
him,"  and  had,  "in  violation  of  the  order  of 
injunction"  awarded  against  blm  In  the 
cause,  "disposed  of  all  of  bis  property  in  the 
state  of  West  Virginia  and  moved  to  the 
state  of  Virginia."  After  having  remained 
in  jail  six  months,  he  was  temporarily  re- 
leased on  a  $1,000  bond,  on  account  of  im- 
pairment of  his  health,  dne  to  confinement 
At  the  expiration  of  the  period  of  liberation 
prescribed  by  the  bond  February  13, 1917,  lie 
appeared  and  was  again  committed. 

The  order  of  commitment  was  clearly  re- 
medial in  its  purpose.  Althoogh  it  recites  vio- 
lation of  an  injunction.  It  cannot  be  inter- 
preted as  resting  upon  that  offense.  Its 
plain  purpose  is  compulsion  of  payment  of 
the  alimony,  and  that  only.  It  says  nothing 
about  the  costs  or  attorney's  fees.    Payment 
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of  the  alimony  will  fnlly  satisfy  the  eondl- 
tlCMi  of  the  order  and  effect  the  prisoner's 
liberation. 

Alleged  Inability  to  pay  the  amonnt  de- 
creed Is  the  principal  ground  of  relief.  Both 
the  yerifled  petition  and  an  affidavit  filed,  In 
resistance  of  the  matters  set  up  in  the  re- 
turn, assert  it.  It  appears  from  the  latter, 
however,  that  the  relator  could  hare  paid  a 
considerable  portion  there<tf,  U  he  had  de- 
sired to  do  so.  At  the  date  of  the  decree, 
he  was  the  owner  of  a  liouse  and  lot  worth 
more  than  $2,000.  Before  that  date,  he  had 
contracted  a  sale  of  this  property  to  one 
Price.  Owing  to  Price's  insolvency,  the  con- 
tract was  rescinded  and  the  purchase-money 
notes  returned.  Then  the  property  was  con- 
veyed to  W.  P.  Harman  for  a  recited  cash 
consideration  of  |2,2o6.  This  occurred  only 
a  few  days  before  entry  of  the  decree  and 
after  Price  had  been  enjoined  from  payment 
of  the  purchase  money  to  Beavers.  It  is  ad- 
mitted that  Beavers  received  $1,500  in  cash 
from  Harman,  but  he  swears  it  was  neces- 
sary for  him  Immediately  to  use  $700  or  $800 
of  that  sum  in  the  payment  of  debts,  and 
that  the  residue  has  been  lost  in  unfortunate 
business  ventures  and  expended  for  the  nec- 
essaries of  life. 

[1]  Whether  this  defense  was  set  up  in  re- 
sistance of  the  order  of  commitment  does  not 
appear.  None  of  the  proceedings  except  the 
orders  have  been  brought  up.  There  is  a 
presumption  of  correctness  in  favor  of  the 
order.  'That  the  cause  of  commitment  was 
within  the  Jurisdiction  and  power  of  the 
court  is  not  denied.  The  order  of  commit- 
ment was  made  more  than  two  years  after 
his  property  was  sold  and,  presumptively, 
after  the  purchase  mcHiey  was  received.  If 
Beavers  did  not  set  up  and  rely  upon  his 
lad£  of  ability,  in  resistance  of  the  order,  he 
should  have  done  so.  If  he  then  filed  an 
affidavit,  snch  as  he  has  filed  here,  or  orally 
testified  to  its  purport  and  effect,  a  cross- 
examination  and  other  evidence  may  have 
disclosed  falsehood  therein,  amply  Justifying 
the  action  of  the  court  thereon.  His  unwill- 
ingness to  pay,  if  he  coold,  clearly  appears 
from  the  circumstances.  In  anticlpadoa  of 
a  decree  against  liim,  and  to  render  it  un- 
availing, he  attempted  to  convert  his  proper- 
ty into  money,  by  a  sale  to  Price.  That  at- 
tempt having  been  thwarted  by  an  injunc- 
tion, he  rescinded  the  contract  and  ccmveyed 
to  another  party,  and  thus  evaded  the  in- 
junctive process  of  the  court  He  makes  no 
pretense  of  having  endeavored  to  pay  the 
wife  a  cent  of  the  $1,500  he  admits  having 
received  almost  contemporaneously  with  the 
entry  of  the  decree.  He  had  no  intention  or 
desire  to  pay  her  anything  and  was  deter- 
mined to  evade  it  If  possible.  His  conduct 
will  t>ear  no  other  interpretation.  Any  de- 
fense he  may  have  made  was,  no  doubt,  read 
in  the  light  of  his  contumacious  conduct  He 
may  hare  t>een  wUlful  and  defiant,  refosiug 


to  make  any  attonpt  to  purge  IilmseU  of  the 
contempt  he  had  committed.  As  to  all  this 
the  petition  and  aflldavit  are  silent 

[2]  The  order  cannot  be  reviewed  for  mere 
error  on  a  writ  of  habeas  corpus. 

"Where  the  order  is  made,  the  process  issued, 
or  the  judgmeDt  or  decree  rendered  by  a  court 
iiaving  antnority  or  jarisdictioa  in  the  matter.  . 
neither  the  regularity  of  the  proceeding  nor  er- 
ror committed  by  the  judge  or  court  in  the  ex- 
ercise of  its  jurisdiction  can  be  considered  on 
habeas  eorpns."  Church,  Hab.  Cor,  f  331; 
Bailey,  Hab.  Cor.  p.  265,  i  73;  Yates  v.  Lan- 
sing, 5  Johns.  (N.  T.)  282;  Ex  parte  Evans,  42 
W.  Va.  242,  24  S.  K.  888. 

However  erroneous  the  court's  finding  of 
facts  may  have  been,  it  cannot  be  inquired 
into  by  this  proceeding. 

[3]  If  the  inability  of  the  relator  to  pay 
the  amount  decreed  against  him  or  any  part 
thereof  can  be  clearly  established,  whether 
it  existed  at  the  date  of  the  order  or  not,  he 
may  be  entitled  to  a  discliarge  from  custody ; 
for  the  law  does  not  contemplate  unreason- 
able imprisonment  by  way  of  punishment, 
nor  imprisonment  as  process  for  compulsion 
of  payment,  under  circumstances  rendering 
obedience  of  the  decree  impossible.  But  the 
application  for  relief  on  that  ground  should 
t>e  first  made  to  the  court  below.  A  party 
cannot  defy  the  authority  of  a  court  in  which 
he  is  a  litigant,  disobey  its  process  and  or- 
ders, go  to  jail  for  his  contempt  of  its  au- 
thority, and  then  obtain  his  liberty  from 
another  court,  without  having  made  the 
semblance  of  an  apology.  He  must  submit 
himself  to  the  authority  of  the  trial  court, 
by  purging  himself  of  the  contempt,  and  then 
make  an  application  to  it  for  such  relief  as 
he  is  entitled  to  claim.  Ex  parte  Spencer,  83 
Cal.  460,  23  Pac.  395,  17  Am.  St  Rep.  266; 
Ex  parte  WUson,  75  Cal.  680,  17  Pac.  688: 
Ex  parte  Gottrell,  59  CuL  417;  Galland  v. 
Galland,  44  Cal.  475,  13  Am.  Rep.  167;  Os- 
wald, Contempt,  p.  253. 

"It  is  tbp  court  whose  mandate  has  been  vio- 
lated and  whose  dignity  has  been  brought  into 
disrepnte  by  the  commission  of  the  contempt  be- 
fore which  relief  from  punishment  should,  in 
the  first  place,  be  sought  by  a  motion  therein  on 
behalf  of  the  contemnor  to  vacate  the  proceed- 
ings." 4  Ency.  PI.  &  Pr.  807;  People  v.  Mur- 
phy, 1  Daly  (N.  Y.)  462. 

Neither  the  petition  nor  the  aflldavit  dis- 
closes any  submission  to  the  authority  of  the 
court  below,  nor  any  willingness  to  submit 
While  there  is  no  express  declaration  of  de- 
fiance or  insubordination,  there  is  complaint 
of  alleged  injury  and  wrong  done  by  the 
court  No  disavowal  of  wUlful  disobedience 
or  intentional  disrespect  toward  the  court 
nor  any  application  to  It  for  liberation  is  dis- 
closed. The  relator  has  not  exhausted  his 
remedy  in  the  court  below,  nor  put  himself 
in  a  situation  to  be  heard  here.  He  can  at 
least  purge  himself  of  his  contempt  Wheth- 
er the  court  has  properly  decided  he  is  able 
to  pay  or  not  he  is  bound  to  submit  to  its 
authority.  He  is  within  its  jurisdiction.  It 
is  often  necessary  to  submit  to  erronei 
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cisions.  He  cannot  make  his  apology  here, 
nor  elsewhere  than  in  the  court  whose  au- 
thority he  has  defied.  After  haying  done 
that  and  there  sought  the  relief  he  now  asks, 
he  may  be  In  a  situation  to  obtain  bis  dis- 
charge here  on  a  writ  of  habeas  corpus. 

"Whenever  the  party  cliarged  with  a  contempt 
is  manifestly  unable  to  perform  the  act  or  obey 
'the  order  for  a  disobedience  to  which  he  is  pro- 
ceeded asainst,  he  may  succerafully  interpose,  as 
a  defense  in  such  proceedings,  said  inability  to 
obey."    4  Ency.  in.  &  Ft.  790. 

Failure  of  the  order  to  recite  a  finding  of 
ability  to  pay  does  not  invalidate  It.  Under 
our  practice,  there  is  a  presumption  In  favor 
of  the  correctness  of  Judgments  and  decrees 
entered  by  courts  of  general  jurisdiction. 
This  is  rebutted,  of  course,  by  a  disclosure 
of  lack  of  Jurisdiction  on  the  face  of  the 
record;  but  a  recital  of  a  court's  finding  of 
fact  is  not  ordinarily  Jurisdictional,  and  lack 
thereof  in  the  order  does  not  rebut  the  pre- 
sumption. Contempt  procedure,  though  dras- 
tic, is  not  statutory;  nor  is  the  Jurisdiction 
special  or  limited.  The  Jurisdiction  exercis- 
ed in  this  cause  is  an  element  or  factor  of 
general  equity  procedure. 

[4]  Lack  of  a  limitation  on  the  period  of 
imprisonment  neither  makes  the  order  one  of 
perpetual  imprisonment,  nor  the  punishment 
cruel  or  unusual.  If  the  relator  can  pay  the 
amount  decreed  against  him,  he  may  liber- 
ate himself  at  any  moment.  As  the  courts 
sometimes  say,  he  carries  his  own  prison 
keys.  If  he  cannot  pay  it,  he  may  procure 
his  release  by  full  and  clear  proof  of  the 
fact ;  butW  cannot  trifie  with  the  court  hav- 
ing Jurisdiction  over  him.  His  conduct  has 
raised  a  strong  presumption  against  the  good 
faith  of  his  defense,  which  he  must  clearly 
rebut,  in  order  to  free  himself. 

For  the  reasons  stated,  the  prisoner  will  be 
remanded  to  the  custody  of  the  Jailer  of 
McDowell  county. 

(80  W.  Va.  39) 

LUSK  T.  AMERICAN  CENT.   INS.  CO. 

(No.  3224.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  20,  1917.) 

fSi/llabut  by  ihe  Court.) 
1.  IRST7KA.NCE  «=>229(3)  —  Canceixatioit  or 

POI.IOT— POWEK  OF  AOKHCT— BkCOVKBT. 

Where  the  authority  conferred  upon  an  in- 
surance agency  by  a  property  owner  relates  only 
to  the  procurement  of  a  policy  of  fire  insurance, 
which  provides  that  it  may  be  canceled  by  the 
company  upon  five  days'  notice  to  the  insured, 
the  agency  in  effecting  a  cancellation  at  the 
direction  of  the  insurer  is  its  representatiTe ; 
and  an  instruction  by  the  company  to  the  agen- 
cy, though  timely  given,  to  cancel  the  policy, 
and  the  action  of  the  agency  on  the  day  before 
loss  by  fire  in  canceling  the  contract  and  substi- 
tuting therefor  a  policy  in  another  company, 
knowledge  of  which  is  not  acquired  by  or  com- 
municated to  the  insured  until  after  tiie  fire, 
are  ineffectual  to  discharge  the  original  con- 
tract or  to  defeat  recovery  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  603.] 


2.  IWSUBAMCB  «=3376(2)  —  Tm  iRSiniARCB  — 

Waives  by  AoKirr— Statute. 
A  clause  in  a  fire  insurance  policy,  in  the 
form  authorised  hi  section  68,  c.  34,  Code  191S 
(sec.  1430),  forbidding  waiver  by  an  agent  of 
"any  provision  ot  condition"  thereof  except  by 
written  indorsement  thereon,  relates  to  provi- 
sions and  conditions  the  performance  and  fulfill- 
ment of  which  are  essential  to  the  validity  of  the 
contract  and  its  continuance  in  force,  and  does 
not  refer  to  stipulations  to  be  performed  after 
a  loss  has  occurred. 

[Ed.  Note.— For  other  cases,  see   Insuranii 
Cent  Dig.  $  955.] 

3.  Insubance  ig=>556(l)  —  Fibe  Insvkance  — 
Waiver  of  PaovisioNa 

Notwithstanding  such  clause,  the  condition 
of  the  policy  requiring  notice  and  formal  proofs 
of  loss  by  the  insured  may  be  waived  by  parol 
by  a  local  agent  empowered  to  issue  policies, 
collect  premiums,  and  make  renewals  and  cancel- 
lations. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  {  1376.] 

4.  Insurance  «s>568a)  —  Fibe  Insubahoe— 
Notice  of  Psooro  of  Loss— Waives. 

Such  condition  is  waived  by  conduct  by  the 
insurer  or  its  authorized  agent  amounting  to  a 
recognition  of  liability,  as  an  assurance  or  offer 
of  payment  of  the  loss  or  negotiations  for  its 
settlement  as  if  formal  proofs  actually  had  been 
furnished,  or  if  what  is  so  said  and  done  rea- 
sonably induce  the  insured  to  believe  tliat  proofs 
are  not  required  or  necessary  and  he  is  influ- 
enced thereby  to  rely  in  good  faith  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  H  1382,  1383,  1389,  1390.] 

Error  to  Circuit  Court,  McDowell  County. 

Action  of  assumpsit  by  L.  P.  Lusk  against 
the  American  Central  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant 'brings 
error.    Afilrmed. 

Ooodykoontz  ft  Scherr,  of  Williamson,  for 
plaintiff  in  error.  Litz  &  Earman,  of  Welch, 
for  defendant  In  error. 


LYNCH,  P.  Upon  a  policy  of  insurance 
against  loss  by  fire,  drawn  to  cover  an  office 
building  for  one  year  from  August  25,  1914, 
plaintiff  brought  assumpsit,  and,  upon  de- 
fendant's demurrer  to  the  evidence,  recovered 
the  Judgment  of  which  it  complains.  The  fire 
that  destroyed  the  property  occurred  at  1 
o'clock  on  the  morning  of  July  11,  1915.  The 
grounds  of  defense  are  cancellation  of  the 
policy,  failure  to  notify  the  company  of  the 
loss,  and  to  furnish  proofs  of  loss. 

[1]  The  policy  Is  the  New  York  standard 
form,  and  reserves  the  right  to  cancel  It  by 
giving  five  days'  notice  to  the  insured.  No 
such  notice  was  given.  The  only  attempt  to 
comply  with  that  provision  of  the  contract 
was  a  notice  to  the  Wel<^  Insurance  Agency, 
a  copartnership  representing  defendant  in 
procuring  and  .writing  for  It  policies  of  In- 
surance In  McDowell  county,  to  cancel  ali 
policies  procured  for  it  through  the  agency 
and  then  in  force  In  that  county,  among  them 
being  the  one  now  in  suit  Of  this  direc- 
tion it  is  not  contended  plaintiff  had  notlce^ 
or    knowledge  from   any   source   whatev^. 
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FYom  the  testlmonr  It  appears  that  In  lien  of 
the  policy  issued  by  defendant  Blakely,  the 
active  agent  of  the  Welch  agency,  substituted 
a  policy  of  another  company  on  July  10, 
1914,  and  on  the  evening  of  that  day  mailed 
it  to  plaintiff  at  Davy,  the  situs  of  the  prop- 
erty insured.  This  policy  plaintiff  did  not 
receive  until  July  13th,  because  of  absence 
from  borne;  and  Blakely  admitted  he  would 
not  have  received  it  until  after  the  Are.  De- 
void as  the  record  is  of  proof  In  the  slightest 
degree  tending  to  show  the  Welch  agency 
had  authority  to  represent  plaintiff  in  the 
cancellation  of  the  policy  and  the  substitu- 
tion of  another  therefor,  it  cannot  be  said 
the  attempted  cancellation  operated  to  relieve 
defendant  from  liability.  On  the  contrary, 
there  is  no  escape  from  the  conclusion  that 
the  agency  as  to  that  matter  represented  de- 
fendant alone;  and  it  could  not  excuse  it- 
self from  liability  by  cancellation  except 
upon  .five  days'  nottce,  unless  plaintiff  waived 
that  requirement.  The  transactions  between 
plaintiff  and  the  agency  prior  to  the  fire  re- 
lated solely  to  the  issuance  of  the  policy  sued 
on.  So  far  as  appears,  the  authority  confer- 
red upon  it  by  him  was  limited  to  the  pro- 
curement of  that  Indemnity.  Clearly  the  In- 
surance agency  was  not  the  agent  of  plaintiff 
to  effect  a  cancellation  of  that  contract,  and 
notice  to  it  by  defendant  therefor  was  not 
notice  to  the  insured,  and  was  ineffective  be- 
cause not  communicated  to  him  in  compliance 
with  the  policy  provisions.  Wight  v.  Boyal 
Insurance  Co.  (C.  C.)  53  Fed.  340 ;  Insurance 
Co.  V.  Central  Railway  Co.,  134  VeA.  794,  67 
O.  C.  A.  300 ;  Assurance  Co.  v.  Cooper,  26  Colo. 
452,  58  Pac.  592;  Hartford  Fire  Insurance 
Co.  V.  Tewes,  132  lU.  App.  321;  American 
Fire  Insurance  Co.  v.  Brooks,  83  Md.  22,  34 
Atl.  373 ;  Snedicor  v.  Citizens'  Insurance  Co., 
106  Mich.  83,  64  N.  W.  35.  For  other  cases 
see  note  38  L.  R.  A.  (N.  S.)  623.  Nothing  In 
evidence  discloses  any  desire,  motive,  or  in- 
ducement actuating  Lusk  to  discharge  defend- 
ant from  liability  or  to  effectuate  any  change 
In  the  policy  he  then  had.  Nor  did  the  mere 
retention  by  him  of  the  substituted  policy 
pending  bis  efforts  to  secure  an  adjustment 
and  settlement  under  the  original  contract 
constitute  a  waiver  of  want  of  noUce  or  in- 
validity  of  the  cancellation.  Qnong  Tue  Sing 
r.  Assurance  Corporation,  86  CaL  566,  25  Pac. 
58,  10  li.  R.  A.  144 ;  Insurance  Companies  v. 
Baden,  87  Ala.  311,  6  South.  876,  13  Am.  St 
Bep.  36. 

There  la  not  more  plausibility  in  the  con- 
tention that  plaintiff  failed  to  cause  informa- 
tion of  the  loss  to  be  Imparted  to  defendant 
He  promptly  notified  the  Welch  Agency, 
through  Blakely,  who  visited  Davy  on  July 
12th,  saw  what  the  fire  had  wrought,  and 
to  Perry,  the  si)eclal  agent  of  defendant,  re- 
ported all  that  was  necessary  to  fix  liability 
under  the  prbvlslon  of  the  policy  as  to  notice 
of  the  loss.  Besides,  according  to  the  testi- 
mony of  plaintiff,  the  defendant  sent  J.  F. 
Hurt,  an  adjuster,  to  view  the  premises  after 


the  fire.    Moreover,  the  Welch  agency  wrote 
plaintiff  July  13th: 

"We  have  your  favor  of  the  12th  inat,  advis- 
ing us  of  yoor  loss  in  the  recent  fire  at  Davy, 
and  in  reply  beg  to  say  that  we  have  reported 
this  loss  to  the  company  and  will  have  your  loss 
adjusted  and  paid  within  a  few  days." 

And  Blakely  testified  : 

"I  reported  the  loss  in  the  usual  way.  •  •  • 
I  wrote  to  Mr.  Perry,  the  special  agent  of  the 
American  C^tral  Insurance  Company  iu  charge 
of  this  section  of  the  state.  I  told  him  the  con- 
ditions and  everything  in  regard  to  the  loss." 

The  only  other  defense  is  based  upon  the 
failure  to  present  to  the  company  proofs  of 
loss,  by  writing  under  oath,  iu  strict  compli- 
ance with  a  condition  of  the  policy  therefor. 
Plaintiff  did  not  furnish  any  formal  proofs 
of  loss. 

The  loss  was  total;  the  destruction  com- 
plete. No  question  has  arisen  as  to  owner- 
ship or  incumbrances,  or  as  to  the  amount  of 
the  loss  sustained.  Formal  proofs  could  not 
have  made  these  facts  more  clear;  and 
enough  is  proved  to  warrant  the  Inference 
that  defendant  .was  advised  as  fully  and  com- 
pletely of  the  existence  of  these  facts  as  it 
would  have  been  had  formal  proof  thereof 
been  furnished  as  required  by  the  policy. 
The  testimony  renders  certain  that  the  Welch 
Insurance  Agency  was  as  to  the  transactions 
the  agent  of  the  defendant.  BltTkely,  the  ac- 
tive manager  and  secretary-treasurer  of  the 
firm,  puts  that  question  beyond  dispute.  The 
defendant  recognized  that  agency  as  its  rep- 
resentative, and  through  it  procured  many 
contracts  of  Insurance  in  McDowell  county. 
These  contracts  the  agency  had  authority  to 
solicit  to  write,  and  execute  so  as  to  bind  the 
company,  collect  and  remit  premiums,  and 
cancel  policies  when  directed  by  the  insurer 
or  required  by  the  Insured.  For  these  pur- 
poses the  Insurance  companies  represented 
by  the  agency  supplied  It  with  policies  duly 
signed  by  them  ready  for  delivery  when 
countersigned  by  the  agency.  It  was  de- 
fendant's general  agent  in  the  transaction  of 
its  business  in  that  locality.  In  it  as  such 
representative  plaintiff  apparently  confided. 
To  It  he  gave  information  of  the  loss,  which 
it  Imparted  to  the  defendant  "in  the  usual 
way,"  Blakely  told  Perry  "the  conditions 
and  everything  In  regard  to  the  loss."  But 
two  witnesses  testify,  plaintiff  in  his  own 
behalf,  and  Blakely  for  defendant ;  and  their 
testimony  does  not  conflict.  They  conferred 
upon  the  liability  of  the  company,  and  Blake- 
ly assured  plaintiff  the  policy  would  be  paid 
promptly.  These  negotiations  continued  from 
a  few  days  to  three  or  four  months  after  the 
fire;  Blakely  all  the  time  assuring  plaintiff 
the  loss  would  be  settled  by  the  company, 
None  of  these  facts  does  defendant  undertake 
to  controvert ;  but  It  is  argued  that  they  do 
not  satisfy  the  condition  of  the  policy  re- 
quiring proofs  of  loss,  and  are  insufficient  to 
constitute  a  waiver  of  such  requirement. 

Courts  look  with  disfavor  upon  attempts 
by  Insurers  to  evade  liability  by  reliance  up- 
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on  forfeiture,  and  snch  a  defense  will  not 
be  permitted  to  defeat  a  Just  cause  of  action 
If  there  be  reasonable  gronnd  on  whlcb  to 
predicate  a  waiver  of  the  forfeiture  asserted. 
Although  preliminary  proofs  of  loss  are  made 
a  condition  precedent  to  the  right  to  re- 
cover on  a  policy  M)f  Insurance,  yet,  if  what 
Is  said  and  done  by  the  Insurer,  or  by  an  au- 
thorised agent  on  his  behalf  may  reasonably 
induce  the  insured  to  believe  t}iat  formal 
compliance  is  not  required,  and  he  is  in- 
fiuenced  thereby  to  rely  in,  good  faith  thereon 
as  a  waiver,  such  conduct  will  operate  to 
excuse  noncompliance.  Peninsular  Land  Co. 
V.  Franklin  Insurance  Co.,  35  W.  Va.  666,  14 
S.  B.  237;  Hartford  Fire  Insurance  Co.  v. 
Keating,  86  Md.  130,  38  Atl.  29,  63  Am.  St 
Rep.  499;  Kenton  Insurance  Co.  v.  Wlg- 
glnton,  89  Ky.  330,  12  S.  W.  668,  7  I*  R.  A. 
81;  Providence  Insurance  Co.  v.  Wolf,  168 
Ind.  690,  80  N.  K.  26,  120  Am.  St.  Rep. 
395.  Mere  silence  on  the  part  of  the  In- 
surer will  not  constitute  a  waiver;  but  if 
he  reasonaUy  induces  the  assured  to  be- 
lieve proofs  are  not  necessary  or  demanded, 
the  delinquency  will  not  defeat  a  recovery. 
In  Hartford  Fire  Insurance  Ca  v.  Keating, 
cited,  it  was  held  that  if  after  a  loss  an 
agent  of  the  Insurer  examines  into  the  cir- 
cumstances of  the  loss  and  the  value  of  the 
property,  and  states  that  he  will  send  a  check 
for  the  amount  of  the  policy,  and  the  assured 
therefrom  understands  he  will  not  be  re- 
quired to  furnish  proofs  of  loss  as  stipulated 
for  In  the  contract,  the  payment  of  the  indem- 
nity cannot  be  resisted  because  of  the  failure 
to  furnish  such  proofs.  And  in  the  Kenton 
Case,  supra.  It  was  said: 

"The  appellee  began  to  comply  with  his  con- 
tract the  morniDg  after  the  fire,  and  attempted 
to  do  everytliing  that  was  necessary  to  notify  the 
company  of  his  loss,  bat  delay  after  delay,  re- 
(ulting  more  from  the  action  of  the  company  than 
that  of  the  appellee,  prevented  the  proofs  from 
being  made  within  the  30  days;  and  that  the  ap- 
pellee was  lulled  into  security  by  the  conduct  of 
the  company  or  its  agents  is  too  plain  a  propo- 
sition to  be  controverted.  •  •  •  Confiding  in 
the  statMoents  of  the  local  agent,  and  with  the 
full  belief  that  this  company  was  preparing  to 
adjust  the  loss  [he]  took  no  steps  to  present  the 
proofs,  except  in  the  manner  stated,  and  is  now 
met  with  the  defense  that  the  company  was  de- 
laying payment  for  the  want  of  the  proof  of  loss. 
•  •  •  The  general  doctrine  in  regard  to  such 
conduct  on  the  part  of  Insurance  companies  can 
be  well  applied  in  this  case.  The  preliminary 
proof  of  loss  'will  be  excused  on  the  ground  of 
waiver  by  the  insurers,  if  their  conduct  is  such 
as  to  induce  delay,  or  to  render  the  production 
or  correction  useless  or  unavailing,  or  as  to  in- 
duce in  the  mind  of  the  insured  a  belief  that 
no  proofs  will  be  required.'  May  on  Insurance, 
i  468." 

So  a  proposal  by  a  life  insurance  company 
to  settle  at  a  fixed  sum  named  by  it  will 
constitute  a  waiver  of  proof  of  death  as  re- 
quired by  the  policy.  McElroy  v.  Hancock 
Mutual  Life  Insurance  Co.,  88  Md.  137,  41 
Atl.  112,  71  Am.  St  Rep.  400. 

[4]  It  Is  a  rule  well  supported  by  the  de- 
cisions that  recognition  of  liability  by  the 
company,  as  by  an  offer  to  pay  all  or  a  part 


of  the  loss,  or  negotiations  for  settlement 
under  the  policy  as  if  proofs  of  loss  actual- 
ly had  been  furnished,  will  amount  to  a 
waiver  of  formal  notice  and  proofs  of  loss 
or  of  defects  therein.  Caledonian  Fire  Insar- 
ance  Co.  ▼.  Traub,  86  Md.  86,  37  Atl.  782; 
Mtn&  Insurance  Co.  v.  Shryer,  85  Ind.  362; 
Commercial  Fire  Insurance  Co.  v.  Allen,  80 
Ala.  571,  1  South.  202;  Lewis  v.  Monmouth 
Mutual  Fire  Insurance  Co.,  62  Me.  492 :  Mur- 
phy T.  North  British  Insurance  Co.,  70  Mo. 
App.  78 ;  Teasdale  v.  Insurance  Co.,  163  Iowa, 
596,  145  N.  W.  284,  Ann.  Cas.  1916 A,  591; 
and  valuable  note  In  39  Ann.  Gas.  594. 

[2]  By  the  policy  sued  on  It  Is  provided 
that: 

"No  officer,  agent  or  other  representative  of 
this  company  sliall  have  power  to  waive  any 
provision  or  condition  of  this  policy  except  snch 
as  by  the  terms  of  this  policy  may  be  the  subject 
of  agreement  indorsed  hereon  or  added  hereto: 
and  as  to  such  provisions  and  conditions  no  offi- 
cer, agent  or  representative  shall  have  sach 
power  or  be  deemed  or  held  to  have  waived  snch 
provisions  or  conditions  unless  snch  waiver,  it 
any,  shall  be  written  upon  or  attached  hereto." 

It  is  contended  that  this  provision  forbids 
a  waiver  hy  parol  by  a  local  agent  The 
precedents  do  not  sustain  this  proposition. 
A  very  different  construction  has  become  woU 
established  in  the  various  states.  By  the 
great  weight  of  authority  this  clause  refers 
only  to  conditions  the  fulSUment  of  which  is 
essential  to  the  validity  of  the  policy  at  Its 
inception  and  Its  continuance  In  life,  and  has 
no  reference  to  stipulations  to  be  performed 
after  a-  loss  has  occurred,  such  as  giving 
notice  and  furnishing  proofs  of  loss.  14  R.  C. 
L.  1345, 1346 ;  McCollough  v.  Ins.  Co.,  155  Cat 
659, 102  Pac.  814,  18  Ann.  Cas.  862 ;  Bembard 
V.  Insurance  Co.,  79  Conn.  3S8,  65  Atl.  134. 
8  Ann.  Cas.  298 ;  Washburn  v.  Insurance  Co., 
110  Iowa,  423,  81  N.  W.  -707,  80  Am.  St  Rep. 
311;  Franklin  Fire  Insurance  Co.  v.  Chicago 
Ice  Ca,  36  Md.  102,  11  Am.  Rep.  4C9;  Phe- 
nlx  Insurance  Oo.  v.  Bowdre,  67  Miss.  620,  7 
South.  696,  19  Am.  St.  Rep.  326;  Caraon  v. 
Insurance  Co.,  43  N.  J.  Law,  300,  39  Am. 
Rep.  584 ;  Dibbrell  v.  Insurance  Co.,  110  N. 
C.  193,  14  S.  E.  783,  28  Am.  St  Rep.  678. 

[31  With  a  similar  degree  of  unanimity  it 
la  held  that,  notwithstanding  the  clause 
quoted,  a  local  agent,  such  as  is  the  Welch 
agency,  authorized  to  issue  policies,  collect 
premiums  and  make  renewals  and  cancella- 
tions, may  by  waiver  of  proofs  of  loss  bind 
the  company.  14  R.  O.  L.  1158;  .^tna  In- 
surance Co.  y.  Kennedy,  161  Ala.  600,  60 
South.  73,  135  Am.  St  Rep.  160;  Insurance 
Co.  V.  Humphrey,  62  Ark.  348,  35  S.  W.  428, 
54  Am.  St  Rep.  297;  Fnmum  v.  Insurance 
Co.,  83  Cal.  246,  23  Pac.  860,  17  Am.  St  Rep. 
233 ;  Insurance  Co.  v.  Hyman,  42  Colo.  156, 
94  Pac.  27.  16  L.  R.  A.  (N.  S.)  77;  McGurk 
T.  Insurance  Co.,  56  Conn.  528,  16  Atl.  263. 
1  L.  R.  A.  563.  Citing  numerous  decisions 
in  support  of  such  parol  waiver  the  court 
In  Washburn  v.  Insurance  Co.,  110  Iowa, 

423,  81  N.  W.  707,  SO  Am.  St  B«D,  SIL  s$ild: 
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"This  Btipnlation  [prohiUting  waiver  except 
by  indorsement  upon  the  policy]  relates  to  the 
conditions  and  provisions  of  the  policy,  and  not 
to  their  performance;  or,  aa  put  in  numerous 
authorities,  it  'applies  only  to  those  conditions 
and  provisions  in  the  policy  which  relate  to  the 
formation  and  continuance  of  the  contract  of  in- 
surance, and  are  essential  to  the  binding  force 
of  the  contract  while  it  is  running,  and  does  not 
apply  to  those  conditions  which  are  to  be  per- 
formed after  the  loss  has  occnrred,  in  order  to 
enable  the  assured  to  sue  on  his  contract. 
•  •  •  •  We  believe  it  to  have  been  uniformly 
so  held  when  attention  has  been  directed  to  this 
particular  point." 

"The  conditions  coiitemplated  aie  of  the  es- 
sence of  and  form  a  part  of,  the  contract  of  in- 
surance, upon  which  its  continuing  force  de- 
pends. Under  a  valid  policy  liability  attaches  on 
the  happening  of  the  loss,  and  evidently  the  re- 
quirement of  proofs  of  loss  pertains,  not  to  the 
provisions  of  the  policy,  but  to  the  performance 
of  them.  •  •  •  Furnishing  proofs  [of  loss] 
certainly  is  of  the  procedure  to  enforce  the  terms 
of  the  contract" 

Finding  no  error,  we  afiBrm  the  Judgment - 


(80  W.  Va.  S) 
TRUNICK  et  al.  t.  TOWN  OF  NORTHVIBW 

et  aL     (No.  3348.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  20, 1917.) 

(Syllahut  bv  the  Court.) 
.  1.  Mandamus  «s>77(3)  —  Possessiok  of  Or- 
nox. 
One  who  has  been  duly  elected  a  member  of 
the  common  council  ot  a  dty,  town,  or  village 

gursuant  to  diapter  47,  Code  1918  (sees.  2382- 
494),  and  the  returns  of  sadi  election  have 
be«i  canvassed,  the  result  ascertained  and  de- 
clared, and  a  certificate  of  election  has  been  is- 
sued to  him,  and  be  has  taken  the  proper  oath. 
Is  prima  fatae  entitled  to  the  ofiSce,  and  when 
denied  bis  right  mandamus  lies  to  admit  him  to 
bis  seat  in  such  counciL 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  1 166v] 

2.  MUMICIFAI,  COBFORATIONB  «=984— COtTNOIL 

— Dktskuination  of  Elkction  or  Mkmbeb. 

The  council  to  whidi  sudi  member  has  been 

so  elected,  and  not  scnne  previous  council  is  the 

one  entitled  to  further  sit  in  judgment  on  his 

election  to  and  qualification  for  the  office. 

[Bd.  Note.— Fw  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  189-191.] 

3.  MuHioiPAi.  CoBPOBATioiiB  «=984— CoTrnoii. 
— RiOHT  TO  OmcB. 

But  his  prima  fade  right  is  not  conclusive 
in  a  proper  proceeding  instituted  against  him 
to  try  his  rignt  and  title  to  the  office. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  JJ  189-191.] 

Petition  by  Henry  Trunlck  find  otbers 
against  the  Town  of  Nortlivlew  and  otliers 
for  writ  of  mandamus.  Peremptory  writ  is- 
sued. 

H.  W.  Harmer  and  J.  E.  Law,  both  of 
Clarksburg,  for  petitioners..  Homer  Strosni- 
der  and  F.  O.  Sntton,  t>oth  of  Clarksburg,  for 
respondents. 

MIIXER,  J.  By  mandamus  petitioners 
seek  to  be  inducted  into  the  office  of  council- 
men,  to  which  they  were  elected  on  January 

4.  1917,  and  who,  on  the  canvass  of  the  re- 


turns of  said  election,  were  dedared  elected, 
and  to  whom  certificates  of  election  weie^uly 
issued  by  the  proper  authority. 

In  their  petition  and  in  the  alternative 
writ  they  aver  that  they  took  and  subscribed 
the  proper  oafh  of  office,  and  that  they  are, 
and  each  of  them  is,  duly  elected  and  in 
every  respect  qualified  as  a  member  of  the 
council  of  said  town,  for  the  term  of  one 
year  from  the  1st  day  of  February,  1917,  and 
until  their  respective  successors  be  elected 
and  qualified. 

[1]  Petitioners  also  aver,  and  in  support 
thereof  exhibit  copies  of  the  proceedings  of 
the  council,  and  It  is  moreover  shown  by  the 
return  of  respondents,  and  by  affidavits  filed 
on  behalf  of  lx>th  parties,  that  on  January 
30,  1917«  after  the  election,  canvass  of  the 
returns,  and  the  Issuance  of  certificates  of 
election  to  each  of  them,  respondents  met  in 
councllmanic  session,  and  without  notice  to 
petitioners  undertook  to  declare  their  offices 
vacant,  and  petitioners  disqualified  to  hold 
the  offices  to  which  they  were  respectively 
elected,  and  to  appoint  in  their  stead  the  re- 
spondents Queen,  Coulson,  and  Stull;  and 
that  subsequently,  on  January  31,  1917,  at  a 
called  meeting,  without  notice  to  petitioners, 
they  undertook  to  re-affirm  their  action  of 
the  previous  day,  the  ground  thereof,  as  re- 
cited in  the  resolutions,  being  that  petitioners 
had  not  the  requisite  property  qualifications, 
prescribed  by  section  13,  of  chapter  47  (sec. 
2394),  Code  1913. 

And  it  is  further  averred  that  at  a  meeting 
h^d  on  February  6,  1917,  the  first  regular 
meeting  of  the  council  for  the  year  for  which 
petitioners  were  so  elected  and  qualified,  and 
at  which  meeting  the  councllmen,  so  ap- 
pointed to  fill  the  alleged  vacancies  declared 
by  the  previous  resolutions,  were  present  and 
pretended  to  act,  and  without  authority,  or 
notice  to  petitioners,  said  council  undertook 
to  adopt  another  resolution  declaring  peti- 
tioners disqualified  to  iMld  the  offices  to 
which  they  had  l>een  so  elected.  They  fur> 
ther  aver  that  at  this  meeting  petitioners 
appeared  in  person  and  by  counsel  and  de- 
manded to  be  seated  as  members  of  said 
council,  but  were  denied  their  seats  therein 
by  respondents,  but  they  made  no  appearance, 
and  did  not  waive  notice  of  the  proceedings 
respecting  their  offices,  and  did  nothing  ex- 
cept to  demand  their  right  to  be  seated. 

Respondents  have  appeared  to  the  alter- 
native writ  and  moved  to  quash  the  same, 
and  also  filed  their  return  in  writing,  in 
which  they  challenge  the  Jurisdiction  of  this 
court  to  review  by  mandamus  the  actions  and 
proceedings  of  said  council,  and  contend  that 
certiorari,  and  not  mandamus,  is  the  proper 
remedy. 

Construing  section  23,  chapter  47  (sec 
2404),  of  the  Code,  in  connection  with  section 
2,  of  Chapter  110  (sec.  4519),  it  was  decided 
in  State  ex  rel.  Thompson  v.  McAllister,  38 
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W.  Va.  485,  18  S.  E.  770,  24  L.  B.  A.  843,  and 
again  in  Moore  v.  Holt,  55  W.  Va.  607,  610,  47 
8.  E.  251,  that  certiorari,  and  not  mandamus, 
is  the  proper  remedy,  to  review  the  proceed- 
ings of  a  municipal  council  under  said  sec- 
tion, and  that  the  coondl  of  the  dty,  town, 
or  Tillage  has  sole  and  exclusive  cognizance 
thereof,  within  the  limitations  prescribed  by 
law.  Section  23  Is:  "All  contested  elections 
shall  be  heard  and  decided  by  the  council." 
The  facts  in  State  ex  rcl.  Thompson  t.  Mc- 
Allister, were  substantially  the  same  as  in 
this  case,  and  It  was  decided  that  the  stat- 
ute covered  such  cases.  Judge  Bnumon  dis- 
sented, and  in  the  last  paragraph  of  his 
opinion,  citing  authorities,  he  takes  a  decided 
stand  against  the  proposition  that  certiorari, 
and  not  mandamus,  is  the  proper  temedy. 
While  the  points  adjudicated,  as  stated  in 
the  syllabus  are  correct,  we  do  not  thinly  they 
were  properly  applied  to  the  facts  In  that 
case.  The-cases  cited  by  Judge  Brannon,  and 
other  cases,  we  think,  completely  demonstrate 
this  conclusion. 

We  decided  In  Marttn  t.  White,  74  W.  Va. 
628,  82  S.  E.  505,  and  in  Button  v.  Holt, 
Judge,  52  W.  Va.  672,  44  S.  B.  164,  that  man- 
damus does  lie  to  admit  one  to  an  office, 
where  a  clear  legal  right  thereto  is  shown. 
The  question  presented  here  is,  have  petition- 
ers shown  that  dear  legal  right  which  en- 
titles them  to  their  seats?  It  seems  to  be 
well  settled  by  numerous  authorities  that 
where  one  has  been  elected  to  an  office,  the 
vote  canvassed  by  the  proper  anthorlties,  the 
result  ascertained,  and  recorded,  and  a  cei^ 
tlficate  of  election  issued  to  blm,  and  he  has 
tak«i  the  oath  required  and  otherwise  quali- 
fied, be  Is  prima  fade  entitled  to  the  office, 
and  that  bis  predecessor  claiming  to  hold 
over  until  his  successor  has  been  duly  elected 
and  qualified  is  a  mere  Intruder,  and  that 
mandamus  will  lie  to  compel  him  to  sur- 
render the  office  to  the  one  having  the  prinm 
fade  right  Supervisors  .of  Town  of  La 
Polnte  v.  O'Malley,  46  Wis.  85,  50  N.  W.  621; 
State  ex  rel.  Butler  v.  GaUahan,  4  N.  £>.  481, 
CI  N.  W.  1025 ;  State  ex  rd.  Moore  ▼.  Ardii- 
bald,  5  N.  D.  350,  66  N.  W.  234 ;  Bridges  t. 
Shallcross,  6  W.  Va.  5^;  People  «  rd. 
P>ans  T.  Callaghan,  83  111.  128;  Cknnmon- 
wealth  ex  rel.  Ross  v.  Baxter,  35  Pa.  263; 
Magee  v.  Supervisors  of  Calaveras  County,  10 
Gal.  376. 

[2]  Assuming  that  section  23,  diapten  47, 
Code,  has  been  properly  construed,  another 
question  presented  is,  what  council  is  to  be 
the  Judge  of  the  eledlon  and  qualification  of 
its  own  members.  Is  it  the  council  in  office 
at  the  time  of  the  election,  or  the  one  to 
whidi  the  new  member  has  been  elected? 
Necessarily  the  council  composed  of  the  mem- 
bers in  office  at  the  time  of  the  dectlon  is 
the  body  authorized  to  canvass  the  returns 
of  the  dectlon  and  certify  the  result,  but 
would  this  council  be  authorized  to  irit  in 


Judgment  tn  a  contest  betweoi  conflicting 
claimants  to  the  office  of  coundl  In  the  new 
body?  If  so,  they  might  arbitrarily  and  for- 
ever perpetuate  themselves  in  office,  and  de- 
feat the  will  of  the  veople  as  expressed  In  an 
election.  Supervisors  of  the  Town  of  La 
Polnte  V.  O'Malley,  supra.  We  think  a  proper 
construction  of  the  statute  requires  ns  to 
hold,  In  accordance  with  the  decisions  in 
other  states,  that  it  is  the  council  to  which  a 
member  Is  elected  that  is  to  sit  in  Judgment 
and  determine  the  dectlon  and  quallficatioD 
of  Its  own  members.  The  previous  coondl 
sits  only  as  a  canvassing  board,  to  ascertain 
and  record  the  result  of  the  election  as  shown 
by  the  returns,  and  Is  not  competent  to  other- 
wise Judge  of  the  election  aitd  qualification 
of  the  newly  elected  members.  Hilton  v. 
Grand  Rapids  Common  Council,  112  Midi. 
500,  70  N.  W.  1043 ;  Jobson  v.  Bridges,  84  Va. 
298,  55  S.  E.  529 ;  Naumann  v.  Board  of  City 
Canvassers,  73  Mich.  252,  41  N.  W.  267,  dls- 
tlnguislilng  Weston  v.  Probate  Judge,  69 
Mich.  600,  37  N.  W.  608. 

[3]  Of  course  the  prima  fade  right  shown 
by  the  returns  of  an  dectlon  and  the  declara- 
tion of  the  result  is  not  conclusive  of  the  right 
of  one  to  continue  in  office,  but  the  prima 
fade  right,  as  some  of  the  authorities  dted 
hold,  entitles  him  to  be  inducted  into  the 
office,  and  to  remain  until  his  right  has  by 
proper  proceedings  been  tried  and  determin- 
ed by  the  proper  triers  thereof. 

For  the  foregoing  reasons  we  are  of  opin- 
ion to  award  the  writ 

(80  W.  Va.  12) 

BlUiUPS  et  rL  V.  WOOIJUDGB.    (No.  3073.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  20,  1917.) 

(Syllatut  iy  the  Court.) 

X.  Tbial  «=385  —  Objection  to  Bvidencx  — 

Scope. 
If  the  testimoay  (rf  a  witness  be  good  in  port 
and  responsive,  and  another  part  bad  and  not 
responsive,  objection  thereto  or  a  motion  to 
strike  out  should  not  be  general  as  to  all,  bat 
limited  to  the  objectioDable  part,  otherwise  the 
objection  or  motion  should  be  overrule. 

[Ed.  Note.— B\>r  other  cases,  see  Trial,  Gent. 
Dig.  {$  222-226.] 

2.  BOUNDABIKS  4=>41— IlTSTSDCTIOHS. 

Whore  on  the  trial  of  the  title  to  land  Oie 
patent  and  deeds  of  plaintiffs  call  for  comers 
or  lines  of  a  senior  patent  under  which  defend- 
ant claims,  and  only  the  junior  patent  ia  offer- 
ed in  evidence,  and  the  line  in  controversy  is  a 
CMOmon  line  between  the  lands  of  the  oooflict- 
ing  claimants,  the  defendant  is  not  prejudiced 
by  an  instruction  to  tlie  Jury  telling  them  that 
in  endeaviHing  to  locate  the  land  described  in 
the  patent  they  shoud  search  for  the  footatepa 
of  the  surveyor  in  locating  the  survey  upoa 
which  the  patmt  was  based. 

[Ed.  Note.— For  other  cases,  see  Boondaries. 
Gent  Dig.  {{  205-207.] 

3.  Tbiai.   9=>193(1)— iNSTKUonoHB— OpiinoK 

ON  BVIDBNCE. 

Where  on  the  trial  of  sudi  action  there  was 
only  slight  variation  in   the  testimony  of  the 
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witnesses  for  the  plalatlfb  as  to  the  exact  point 
where  a  corner  tree  not  found  was  in  fact  lo- 
cated, and  the  witnesses  for  defendant  tended 
in  some  degree  to  locate  the  corner  at  a  dif- 
ferent place,  an  instruction  to  the  jury  along 
with  other  instructions  submitting  the  fact  to 
the  jury,  and  which  told  them  that  if  they  be- 
lieved the  comer  stood  at  the  point  designated 
by  the  plaintiffs'  witness  and  others,  was  not 
subject  to  the  objection  that  it  impliedly  told  the 
jury  that  the  one  witness  was  corroborated  by 
others  as  to  the  location  of  the  comer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  !  436.] 

4.  Appeal  and  Ebrob  <3=3l064<l)— Habuless 

ERBOB — I  NSTBUCnON . 

Plaintiffs'  instruction  number  eight  in  this 
case,  on  the  subject  of  adverse  possession,  if 
amenable  to  the  criticism  of  defendant,  that  it 
told  the  jury  plaintiffs  were  owners  of  the  land 
unless  defendant  had  acquired  title  by  adverse 
possession,  and  that  it  in  effect  told  the  jai7 
that  possession  which  is  not  hostile  in  its  in- 
ception can  never  become  so,  as  applied  to  the 
facts  in  this  case,  constituted  harml^s  error 
not  warranting  reversal  of  the  judgment. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4219;  Trial.  Cent.  Dig.  | 
525.] 

Error  to  Oircuit  Court,  McDowell  County. 

Ejectment  by  Sallie  M.  BlUups  and  others 
against  Grat  Woolrldge.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

litz  &  Hannan.and  Joseph  M.  Crockett, 
all  of  Welch,  for  plaintiff  la  error.  Ander- 
son, Strother,  Hughes  &  Curd,  of  Welch,  for 
defendants  in  error. 

MILLER,  J.  In  ejectment,  of  the  Und 
sued  for,  about  seventy  acres,  defendant  en- 
tered a  disclaimer  to  all  except  about  3.9 
acres. 

On  the  trial  plaintiffs  obtained  a  rerdlct 
and  judgment  for  all  the  land  sued  for,  and 
to  that  judgment  defendant  sued  out  In  this 
court  the  present  writ  of  error. 

The  material  fact  In  controversy  on  the 
trial  was  the  true  location  of  one  of  the 
lines  between  the  adjoining  tracts.  Plaintiffs 
claimed  imder  a  patent  from  the  Common- 
wealth for  777  acres,  dated  July  1,  1856.  It 
Is  conceded,  and  the  evidence  tends  to  show 
that  defendant  claims  under  a  prior  grant 
from  the  Commonwealth  for  a  tract  of  104 
acres,  although  that  patent  was  not  Intro- 
duced in  evidence,  the  only  title  papers  in- 
troduced by  defendant  being  two  recent 
deeds  executed  to  him,  one  dated  November 
11,  1907,  from  J.  S.  and  Mary  Brewster,  de- 
scribing by  metes  and  bounds  a  tract  of  104 
acres,  the  other  dated  January  6,  1910,  from 
EtaUy  C.  Myers,  describing  two  tracts,  the 
first  calling  for  33%  acres,  the  second  for 
15  acres,  neither  of  said  deeds  making  any 
specific  reference  to  the  original  patent  fbr 
the  104  acres.  The  plaintiffs  showed  a  per- 
fect chain  of  title  back  to  the  patent  for  the 
tract  of  777  acres,  and  each  side  offered  evi- 
dence as  to  the  location  of  the  lines  and  cor- 
ners called  for,  and  also  on  the  subject  of 


adverse  possession,  with  the  result  already 
indicated. 

The  land  in  controversy  lies  on  Big  Creek, 
and  the  call  in  the  title  papers  of  the  plain- 
tiffs for  the  line  In  controversy,  running 
from  the  poplar  on  the  side  of  a  hill  near 
said  creek,  is: 

"Thence  S.  40*  E.  79  poles  crossing  Big 
Creek  three  times  to  a  large  spruce  pine  and 
beech  opposite  the  lower  end  of  the  Crockett 
Bottom.'' 

This  line  with  the  two  preceding  lines  of 
the  777  acre  patent  are  described  as  being 
coincident  with  the  lines  of  the  104  acre  sur- 
vey; and  the  two  deeds  Introduced  in  evi- 
dence by  the  defendant  describe  the  line  in 
controversy  in  the  same  way,  and  as  cross- 
ing Big  Creek  three  times ;  so  that  there  is 
no  interlock,  and  the  principal  question  sub- 
mitted to  the  Jury  was  the  true  location  of 
this  boundary  llnp. 

The  points  of  error  relied  on  relate  to  the 
admission  and  rejection  of  evidence,  and  to 
certain  of  the  instructions  requested  by 
plaintiffs. 

The  first  point  is  that  the  court,  over  de- 
fendant's objection,  permitted  T.  R.  Myers 
and  W.  H.  Bowling  to  testify  that  John  W. 
Marrs,  then  deceased,  and  under  whom  plain- 
tiffs claimed,  had  told  the  witnesses  that  the 
property  In  controversy  belonged  to  him. 
This  objection  was  based  on  the  rule  of  evi- 
dence affirmed  in  our 'oases  of  Corbleys  ▼. 
Ripley,  22  W.  Va.  154,  46  Am.  Rep.  502,  and 
High's  Heirs  t.  Pancake,  42  W.  Va.  602,  26 
S.  E.  536,  and  in  certain  Virginia  ca.ses,  to 
the  effect  that  the  declaration  of  a  deceased 
former  owner  as  to  the  identity  of  a  partic- 
ular corner  or  boundary  line  of  land  owned 
by  him,  though  otherwise  admissible,  are 
inadmissible,  if  at  the  time  they  were  made 
the  facts  and  circumstances  and  his  situa- 
tion show  that  he  had  an  interest  to  make 
false  representations  respecting  the  same, 
and  that  a  mere  general  statement  or  claim, 
without  reference  to  comers  or  marked  lines, 
that  certain  land  was  his  land,  or  where  the 
lines  would  run,  or  that  he  owned  the  land, 
are  never  admissible. 

[1]  The  law  of  these  cases  is  not  contro- 
verted ;  but  it  is  contended  that  the  point  of 
objection  is  not  well  founded  In  the  evidence. 
The  question  propounded  by  counsel  to  T. 
R.  Myers  was: 

"Did  your  brother,  Ballard  Myers,  ever  make 
any  statement  to  you  about  the  location  of  that 
land  with  respect  to  his  stable  through  there?" 

Over  objection,  the  witness  answered: 
"Yes,  sir ;  he  said  that  the  stable  was  partly 
on  Jotm  Marrs'  land.  The  bottom  extended  on 
up  there,  and  he  wanted  to  buy  it,  and  there 
was  such  a  little  of  it  Mr.  Marrs  said  it  wasn't 
worth  making  a  deed  to,  and  he  could  move 
his  fence  out  and  use  it  as  long  as  he  wanted 
it.    He  told  me  so;   so  did  Marrs." 

That  part  of  the  answer  relating  to  what 
Marrs  is  supposed  to  have  told  the  witness 
is  the  part  now  objected  to.    It  will  be  ob- 
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served  tbat  the  question  did  not  call  for  this 
part  of  the  answer;  and  the  motion  of  the 
defendant  to  strike  out  was  applied  to  the 
whole  of  the  answer  and  not  to  the  objec- 
tionable part  of  it,  and  which  was  entirely 
voluntary  on  the  part  of  the  witness.  In 
sacb.  cases  the  rule  Is  that  if  it  is  desired  to 
correct  the  etrot  the  objection  must  be  lim- 
ited to  the  part  of  the  answer  or  other  evi- 
dence which  is  objectionable,  otherwise  the 
objection  or  motion  will  be  properly  overrul- 
ed. State  v.  CSalhoun,  67  W.  Va.  666,  69  S. 
B.  1098;  I/ynchburs  Cotton  Mills  v.  Rives, 
112  Va.  137,  70  S.  B.  542. 

This  evidence  was  Introduced  in  rebuttal 
on  the  Question  of  adverse  possession.  An- 
other witness  for  plaintiffs,  F.  B.  Bailey, 
testlQed  that  Ballard  Myers  bad  admitted 
to  him  that  he  had  built  his  bam  partly  on 
the  John  Marrs  tract,  and  that  Marrs  had 
given  him  permission  to  use  it  as  long  as 
he  owned  the  land,  and  that  he  need  not 
move  his  bam.  This  was  legal  and  compe- 
tent evidence,  relating  to  the  same  subject, 
and  as  to  which  there  was  no  conflict.  It  is 
evident,  therefore,  that  defendant  could  not 
have  been  prejudiced  by  the  error,  If  error 
there  was.  In  the  admission  of  a  voluntary 
statement  of  the  witness  Myers,  for  the  re- 
sult would  undoubtedly  have  been  the  same. 
Hannum  v.  Hill,  52  W.  Ta.  166,  43  S.  B.  223; 
State  V.  Davis.  68  W.  Va.  142,  69  S.  E.  6.39, 
32  L.  K.  A.  (N.  S.)  601,  Ann.  Cas.  1912A,  996. 

Respecting  the  evidence  of  the  witness  W. 
H.  Bowling,  of  the  same  character,  this  evi- 
dence was  stricken  out,  upon  objection,  and 
no  doubt  if  the  objection,  or  motion  to  strike 
out,  bad  been  limited  to  the  objectionable  part 
of  the  testimony  of  the  witness  Myers,  the 
trial  court  would  have  taken  similar  action. 

On  the  question  of  adverse  possession  the 
defendant  had  the  benefit  of  all  the  evidence 
offered  by  himself,  and  we  cannot  see  that 
he  suffered  any  prejudice  by  any  ruling  or 
action  of  the  court  in  relation  thereto,  cer- 
tainly none  of  which  he  can  now  complain. 
This  <juestl6n  of  adverse  possession  was  sub- 
mitted to  the  jury,  and  tielr  decision  seems 
to  have  been  adverse  to  the  contentions  of 
the  defendant. 

[2]  The  next  point  is  that  the  court  erred 
In  giving  to  the  jury  plaintiffs'  Instruction 
number  one.  The  criticism  of  this  instruc- 
tion is  that  it  told  the  Jury  that  in  endeav- 
oring to  lociate  the  land  described  in  the 
patent  they  should  search  for  the  footsteps 
of  the  surveyor  In  locating  the  survey  upon 
which  the  patent  was  based.  It  is  argued 
that  inasmuch  as  the  only  patent  offered  in 
evidence  was  the  patent  for  777  acres,  and 
it  was  junior  to  the  patent  for  the  104  acres, 
and  the  former  called  for  and  was  limited  to 
the  true  location  of  the  line  of  the  104  acre 
tract,  the  line  In  dispute,  the  instruction 
was  misleading  and  prejudicial  to  defend- 
ant's Interests.  Defendant  did  not  introduce  i 
the  patent  for  the  104  acre  tract,  but  without  I 


objection,  the  surveyors  and  other  witnesses 
referred  to  the  calls  of  the  senior  patent, 
and  Identified  the  call  In  the  one  as  alike 
and  coincident  with  the  calls  in  the  other, 
so  far  as  they  relate  to  the  disputed  line. 
Both  patents  seem  to  call  for  the  poplar,  and 
as  running  substantially  on  the  same  bear- 
ing, crossing  Big  Creek  three  times,  to  the 
large  spruce  pine  and  beech.  The  surveyor 
who  located  the  junior  survey,  therefore, 
must  have  followed  substantially  In  the  foot- 
steps of  the  surveyor  of  the  senior  patent  or 
older  survey,  and  the  instruction  was  there- 
fore as  much  to  follow  the  footsteps  of  the 
one  as  the  other.  We  do  not  see  how  de- 
fendant was  prejudiced  by  this  instruction, 
nor  do  we  see  how  under  the  evidence  the 
verdict  of  the  jury  could  have  been  othei^ 
'ndse  than  it  was. 

[3]  The  third  point  relied  on  is  the  giving 
of  plaintiffs'  Instruction  number  three.  This 
in'structlon  told  the  jury : 

"That  In  questions  of  boundary  nahiral  objects 
called  for,  marked  lines  and  reputed  bonndaries 
should  be  preferred  in  aacertaining  the  identity 
of  a  tract  of  land  to  courses  and  distances  of 
the  calls  of  the  grant  or  deed.  If,  therefore, 
you  believe  from  the  evidence  that  the  poplar 
tree  called  for  in  the  grant  and  the  deeds  in- 
troduced in  evidence  in  this  case,  the  location 
of  which  is  in  dispute,  stood  at  the  point  denr- 
nated  by  B.  L.  Whitley  and  others,  and  further 
beliove  that  the  large  spruce  pine  stood  at  the 
point  desifrnated  by  the  said  B.  L.  Whitley  and 
others,  then  the  line  between  the  said  points  is 
the  proper  location  of  the  line  called  for  in  the 
grant  and  deeds  introduced  in  evidence,  altbongh 
following  the  course  and  distance  in  said  grant 
and  dediis  may  not  take  the  surveyor  to  the 
points  where  such  timbers  were  located." 

The  only  point  made  against  this  instruction 
is  that  It  impliedly  at  least  told  the  Jury  that 
the  witness  Whitley  was  corroborated  by  oth- 
er witnesses  as  to  the  location  of  the  poplar 
tree  and  the  spruce  pine  tree,  when  the 
other  witnesses  Introduced  by  plaintiffs  did 
not  concur  with  Whitley  as  to  the  exact  loca- 
tion of  these  corners,  and  that  the  jury  were 
misdirected  and  the  defendant  prejudiced 
thereby.  We  have  read  the  evidence  of  the 
witnesses  carefully  and  do  not  find  substan* 
tlal  variance  between  them  as  to  the  location 
of  these  corners.  As  the  trees  were  not 
standing,  and  the  witnesses  depended  upon 
their  recollection  as  to  their  exact  location 
there  was  likely  to  be  slight,  variation  with- 
out substantial  difference.  We  are  Inclined 
to  regard  the  objection  to  the  Instruction  as 
rather  hypercritical.  Moreover,  the  instmc- 
tion  implies  that  there  were  other  witnesses 
for  the  defendant  who  disagreed  with  those 
of  the  plaintiffs  as  to  the  true  location  of 
these  comers,  and  the  question  of  fact  was 
one  for  the  jury. 

[4]  Lastly,  It  Is  complained  that  plaintiffs' 
instruction  number  eight  was  erroneous.  It 
told  the  jury: 

"Tbat  the  possession  of  land  whidi  the  law 
protects  is  vpea  and  notorious  possession,  and 
not  a  secret  or  a  furtive  possession,  and  further, 
that  if  adverse  poaaession  ia  held  without  color 
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of  title,  sndi  poasesidon  la  limited  to  the  por- 
tion actually  oocuiued,  and  that  to  constitate 
adverse  possession  there  must  be  an  actual 
daim  of  present  ownership,  accompanied  with 
possesaioD,  uid  possession  with  mere  intemt  to 
claim  it  in  the  future  is  not  adverse  possession, 
and  that  adverse  possession  most  be  hostile  in 
its  inception  and  continue  uninterruptedly  for 
ten  years;  it  must  be  open,  notorious,  adverse, 
excInaiTe,  and  must  b«  held  dnrinr  all  of  such 
time  under  a  claim  of  ownership  oy  the  occu- 
pant; and  all  of  these  facts  must  be  proved  by 
a  preponderance  of  the  evidence,  and  the  pos- 
session, to  be  adverse,  must  be  such  as  was  con- 
■ist^it  with  the  nature  of  the  property,  and  is 
indicative  of  an  honest  claim  ot  ownership,  and 
adverse  possession  is  not  proved  by  inference, 
bat  must  be  proved  by  dear  and  positive  proof, 
and  to  constitute  adverse  possession  it  must  ap- 
pear from  the  evidence  that  what  the  adverse 
daimant  did  on  the  land  was  not  with  the  leave 
or  permission  of  the  owner,  but  was  done  under 
a  claim  of  right  in  himself,  and  in  hostility  to 
the  riiiht  of  the  owner;  and  if  you  believe 
from  the  evidence  that  Myers  entered  into  pos- 
session of  any  part  of  the  lands  in  controversy 
-with  the  consent  of  Marrs,  the  owner,  for  any 
other  purpose  except  to  claim  the  land  as  his 
own,  sudi  possession  alone,  no  matter  how  loots 
it  ia  continued,  will  never  bar  the  right  of  the 
owner  to  take  possession  of  his  land  when  he 
sees  fit  to  do  so." 

The  first  point  of  criticism  Is  tbat  fbe  In- 
Btmction  indicated  to  the  Jury  tbat  the  plain- 
tiffs were  the  owners  of  the  land  In  dispute, 
unless  defendant  had  acquired  title  by  ad- 
verse possession.  Defendant  did  not  under- 
take to  show  title  back  to  the  Ciommonwealtb. 
He  Introduced  in  evidence  only  the  immediate 
deeds  to  himself.  Plaintiffs  located  the  dis- 
puted line  as  coincident  with  that  found  by 
the  Jury,  and  tbls  not  (mly  with  reference  to 
the  calls  of  the  Junior  deed  or  patent  but 
with  reference  also  to  the  calls  of  tbe  senior 
patent,  and  tbe  defendant  seemed  to  rely 
largely  on  tbe  question  of  adverse  possession. 
Tbe  court,  at  his  instance,  gave  to  tbe  Jury, 
an  Instruction  on  tbe  subject  of  adverse  pos- 
session. We  do  not  think  tbe  Jury  could 
bare  been  misled  to  believe  that  tbe  opinion 
of  tbe  court  was  tbat  plalntifTs  were  in  fact 
tbe  owners  of  the  land,  tbe  very  matter  in 
dispute,  and  wblcb .  was  submitted  to  them. 

Another  point  of  criticism  is  tbat  to  ac- 
quire title  by  adverse  possession,  tbe  posses- 
sion must  have  been  adverse  and  hostile  In 
Its  inception,  which  was  in  effect  to  tell  the 
Jury  tbat  possession  which  was  not  hostile 
In  its  iuceptlcm  can  never  become  so.  We  do 
not  think  sndi  is  the  effect  of  tbe  instruc- 
tion. As  applied  to  tbe  evidence  in  this  case 
we  think  the  Instruction  propounded  correct 
legal  propositions.  As  stated  defendant  of- 
fered no  title  papers  except  tbe  Immediate 
deeds  to  himself,  which  by  their  calls  limit- 
ed bim  to  a  line  running  from  a  poplar  and 
crossing  Big  Creek  three  times,  or  to  a  stake 
In  the  center  of  tbe  creek  at  the  last  cross- 
ing, and  which  the  Jury  located  according  to 
the' contention  of  the  plaintiffs.  There  was 
no  evidence  of  adverse  possession  on  any  of 
tbe  land  found  for  tbe  plaintiffs,  which  con- 


tinued for  a  sufficient  time,  or  would  give  no- 
tice to  tbe  plaintiffs  of  any  adverse  holding, 
and  not  permissive  on  tbe  part  of  tbe  plain- 
tiffa,  or  those  under  whom  they  claim. 

For  tbe  foregoing  reasons  the  Judgment 
vlU  be  affirmed.' 

(n  w.  Vs.  3<S) 

SIMPSON  T,  CARTER  GOAL  OO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Decs,  1916.    Rehcarhag  Denied 

April  10,  1917.) 

(Bvttdbu*  (y  (A«  Court.) 

1.  Masteb  ano  Skrvant  «=>112(1>— Iirjxmxs 
TO  Sebvaht— Oabk. 

A  coed  company  which,  knowingly,  permits 
its  employes  habitually  to  ride  on  its  coal  can 
to  and  from  their  places  of  work  in  the  mine 
is  bound  to  use  reasonable  care  to  maintain  its 
tracks  and  cars  in  a  reasonably  safe  condition, 
consideting  the  purpose  for  which  they  were 
designed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  212,  213,  218.] 

2.  Masteb  and  Sebvant  i3=»243(!9— Injuries 
TO  Sebvant — Cabb. 

A  rule  warning  all  persons,  who  ride  upon 
any  incline,  car,  engine,  or  motor,  that  they  do 
so  at  their  own  risk  does  not  absolve  the  com- 
pany from  liability,  if  it  makes  no  reasonable 
effort  to  prevent  its  employes  from  so  riding. 

[Ed.  Note.— I\>r  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SJ  763,  764.] 

Z,  Masteb  and  Servant  9=>SS(7)— Injttbics 

TO  Sebvant— Rkiation. 
In   such   case   the   relation  of  master  and 
servant  continues  to  exist  while  the  emi^oyfis 
are  riding  to  and  from  their  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  150.] 

4.  Masteb  and  Sebvant  «s»201(7)— iNjmtnB 
TO  Sebvant— LiABiLiTT. 

If  the  proximate  cause  of  injury  to  a  serv- 
ant ia  the  combined  negligence  of  the  master 
and  a  fellow  servant,  the  master  is  liable. 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  526.] 

5.  Masteb  and  Sebvant  «=>201(3)— Injubiks 

TO   SSBVANr— LlABIUTT. 

When  the  evidence  proves  that  olaintiff  was 
injured  by  the  wrecking  of  a  coal  train,  on 
which  he  was  lawfully  riding  from  the  mine 
to  the  tipple,  and  that  the  wreck  was  caused, 
in  part,  by  the  rapid  speed  of  the  motor,  and, 
in  part,  by  the  unsafe  conditicm  of  the  road, 
the  master  is  liable^  ' 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  51&-52a] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Roy  Simpson  against  tbe  Car- 
ter Coal  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  and  W.  B.  Kegley,  of  Wytheville,  for 
plaintiff  in  error.  Stokes  &  Sale,  of  Welch, 
and  Lawson  Worrell,  ot  Northfork,  for  de- 
fendant in  error. . 

WIUjIAMS,  P.  On  the  morning  of  August 
10,  1913,  Roy  Simpson,  an  employ*  of  defend- 
ant, was  riding  on  a  trip  of  loaded  cars  from 


^saVcr  oth«r  oasM  sa*  same 


toplo  and  KBY-NUUBBR  la  all  Key-Numbered  DlgasU  and  IndezM        ,,  ,  1  /> 

Digitized  by  VjUUVlC 


1086 


91  SOUTHEASTERN  REPORTER 


(W.Va. 


the  drtft  moQth  to  the  coal  tipple,  when  a 
wreck  occurred,  and  one  of  his  legs  was  so 
badly  crushed  that  amputation  was  neces- 
sary. He  recovered  a  Judgn»ent  for  52,500, 
and  defendant  brings  error. 

The  sufficiency  of  the  declaration  was  chal- 
lenged by  demurrer,  which  was  overruled,  and 
we  think  properly  so!  The  drift  mouth  is  a 
mile  or  more  fiom  the  tipple,  near  which 
plaintiff  and  some  of  the  other  miners  lived. 
The  declaration  avers  that,  in  -  order  to  go 
quickly  to  and  from  his  place  of  work  in  the 
mine,  plaintiff  was  required  and  permitted 
to  ride  the  trip ;  that  it  was  a  custom  of  the 
miners  to  do  so,  well  known  to  defendant; 
tliat  It  was  defendant's  duty  to  u;se  reasona- 
\  ble  care  to  provide  safe  tracks  and  appli- 
ances to  be  used  by  plaintiff  in  going  to  and 
from  his  work,  but  that  It  neglected  its  duty, 
in  that  It  provided  an  Insecure  and  defective 
track  over  which  plaintiff  had  to  ride;  that 
the  track  was  out  of  gauge,  was  impr(q)erly 
'  spiked,  and  laid  on  rotten  cross-ties,  alt  of 
which  was  known,  or  could  have  been  known 
to  defendant  by  the  use  of  proper  diligence, 
and  which  was  unknown  to  plaintiff;  that 
while  plaiutiff  was  riding  on  a  trip  from  his 
place  of  work  in  the  mine  to  the  tipple,  the 
trade  spread  and  the  rails  turned,  because  of 
the  defective  track,  thereby  wrecking  the 
trip  and  injuring  plaintiff.  These  facts  con- 
stitute a  good  cause  of  action. 

[1-3]  It  is  common  knowledge  that  mine 
tracks  and  cars  are  not  designed  for  carry- 
ing passengers,  hut  it  is  equally  well  known 
that  tired  lalx>rera  -  will  often  ride  uncom- 
fortable and  even  unsafe  vehicles  rather  than 
walk.  Most  coal  companies  have  promulgated 
rules  warning  their  employes  against  riding 
on  the  cars,  intended  to  protect  both  their 
employ^  from  injury  and  themselves  from 
liability  therefor.  Defendant's  rule  14  is  as 
follows: 

"All  persons  who  ride  upon  any  incline,  or 
upon  any  car,  en{;ine  or  motor,  do  so  at  their 
own  risk." 

There  is  ample  testimony  in  the  record, 
tending  to  prove  that  little  effort  was  made 
to  enforce  this  rule,  especially  against  the 
men  who  worked  on  the  night  shift,  of  whom 
plaintiff  was  one.  He  swears  he  never  saw 
the  rule,  and  knew  nothing  of  it,  and  was 
told  by  Mr.  Altizer,  defendant's  foreman,  who 
employed  him,  to  catch  the  trip  at  the  tipple 
and  ride  into  the  mine,  and  that  It  was  a  cus- 
tom at  the  mine  for  all  the  workmen  to  ride. 
Tom  Christian,  the  night  foreman,  says  he 
found  the  men  all  riding  the  trip,  when  be 
was  first  employed  in  the  mine,  and  made  no 
effort  to  stop  it;  and  other  vritnesses  testify 
to  the  same  facts.  True,  there  is  conflicting 
evidence  on  tills  question,  but  the  Jury  were 
the  judges  of  its  weight  The  custom  or  prac- 
tice of  riding  the  trip  was  known,  or  at  least 
should  have  been  known,  to  defendant,  if  it 
had  been  reasonably  observant;  and  its  fail- 
ure to  enforce  the  rule  proves  its  acquiescence 
in  its  violation.  It  thus  tacitly  consented 
to  the  nse  of  its  coal  cars  as  a  means  of 


conveying  the  workmen  to  and  from  work, 
and  thereby  imposed  upon  itself  the  obliga- 
tion to  maintain  the  cars  and  tracks  in  a 
reasonably  safe  condition,  considering  the  pur- 
pose for  which  such  appliances  were  design- 
ed and  constructed.  It  would  not  be  reasona- 
ble to  expect  them  to  be  kept  in  as  safe 
condition  as  cars  and  tracks,  built  for  passen- 
ger traffic.  According  to  plaintiff's  testimo- 
ny his  contract  of  employment  contMnplated 
his  riding  to  and  from  work ;  and.  although 
this  is  denied,  the  Jury  must  have  accepted 
it  as  true,  and  it  establishes  the  relation  of 
master  and  servant  at  the  time  of  the  acd- 
dent,  notwithstanding  plaintiff's  labors  for 
the  day  had  ended.  Defendant's  duty  to  him. 
at  that  time,  was  at  least  equal  to  its  duty  to 
its  motorman,  so  far  as  it  relates  to  the  con- 
dition of  the  tracks.  Petry  v.  Cabin  Creek 
Consolidated  Coal  Co.,  88  S.  B.  105. 

"The  master's  acquiescence  in  the  use  of  an 
appliance  for  some  purpose  other  than  that  for 
which  it  was  intended  puts  him  in  the  same  po- 
sition as  if  the  appliance  bad  been  originally 
furnished  for  that  purpose."  3  Labatt  on  Mas- 
ter and  Servant.  §  923.  Perry,  Adm'r,  v.  Elec- 
tric Railway.  72  W.  Va.  282,  78  S.  B.  692. 

"It  is  the  duty  of  a  railroad  company  carrying 
a  section  hand  to  and  from  tae  place  where 
be  works  to  furnish  him  a  reasonably  safe 
place  in  which  to  ride."  Chicago,  etc.,  Co.  v. 
O'Donnell.  213  111.  545,  72  N.  E.  1133;  Cica- 
lese  V.  Lehigh,  etc.,  R.  Co.,  75  N.  J.  Law,  897. 
69  Atl.  166;  Heilig  v.  Railway  Co.,  152  N.  C. 
469,  67  S.  E.  1009;  Texna,  etc.,  R.  Co.  t. 
Kelly,  34  Tex.  Civ.  App.  21,  80  S.  W.  1073: 
Thomas  v.  Wisconsin,  etc.,  Co.,  108  Minn.  485. 
122  N.  W.  456,  23  L.  R.  A.  (N.  S.)  951:  Park- 
inson, etc.,  V.  Rilev,  SO  Kan.  401,  31  Pac. 
1090.  34  Am.  St.  Rep.  123. 

[4,  8]  The  next  question  Is,  Does  the  evi- 
dence prove  a  breach  of  duty?  Plaintiff  was 
riding  a  trip  of  five  loaded  cars,  drawn  by  a 
Ave  ton  motor,  down  a  3  per  cent,  grade. 
All  the  witnesses  agree  that  the  wreck  oc- 
curred at  a  curve,  and  that  the  trip  was  rau- 
ning  "pretty  fast,"  but  the  rate  of  speed  is 
not  otherwise  defined  by  any  of  them.  The 
motorman  did  not  -  testify,  and  some  wit- 
nesses say  he  was  running  at  about  liis  usual 
rate  of  speed,  and  that  "he  generally  ran 
pretty  fast"  J.  R.  Booth,  who  was  riding 
on  the  trip,  swears  he  was  told  to  go  back  and 
take  off  the  brakes,  and  that  he  did  so,  about 
500  yards  above  the  place  where  the  wreck 
occurred.  Charles  Christian,  who  lived  300 
or  400  yards  from  the  track,  but  in  sight  of  it 
says  he  saw  the  trip  stop,  some  300  or  400 
yards  from  where  the  cars  wrecked,  and  saw 
a  man  go  back  over  the  cars,  "kicking  the 
brakes  off."  B.  C.  Christian,  who  was  also 
on  the  trip  when  it  wrecked,  says  the  cars 
ran  something  like  60  feet  on  the  ground, 
after  they  got  off  the  rails.  The  foregoing 
testimony,  considered  in  connection  with  the 
material  fact  which  is  not  disputed  by  any 
witness,  that  the  trip  was  running  "pretty 
fast,"  down  a  steep  grade,  approaching  a 
curve,  proves,  by  the  overwhelming  weight 
of  evidence,  that  the  brakes  were  off,  and  es- 
tablishes, as  one  proximate  cause  of  plain- 
tiff's injury,  the  negligence  of  the  motorman. 
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a  f«lIow  servant,  and  would  preclude  recov- 
ery, If  there  was  not  other  evidence  tending 
to  prove  tbere  were  rotten  ties  In  the  curve 
where  the  wreck  occurred,  which  did  not 
hc^d  the  ^Ikes  and  caused  the  rail  to  turn 
over  and  the  tracks  to  spread.  If  this  was 
tme,  and  the  Jury  had  to  determine  whether 
It  was  or  not  flrom  the  conflicting  evidence, 
it  established  the  master's  negligence  as  a 
contributing  cause,  making  defendant  liable. 
Tom  Christian,  who  spiked  the  rails  down 
just  after  the  wreck,  testified  that  some  of 
the  ties  "seemed  to  be  rotten."  R.  C.  Chris- 
tian also  swears  there  were  "some  rotten 
tlea."  A  number  of  witnesses  also  testify 
that  other  wrecks  had  occurred  at  the  same 
place.  Hence,  notwithstanding  the  undisput- 
ed tacts,  testified  to  by  some  of  defendant's 
witnesses,  that  the  road  was  buUt  only  three 
yean  before  the  accident,  with  new  ties,  most 
of  wlilch  were  oak,  and  that  a  heavier  motor, 
hauling  a  train  of  18  (h:  20  loaded  cars,  had 
passed  safely  over  the  road,  about  an  hour  or 
so  bef<H«  the  wreck,  the  court  cannot  say  the 
jury  were  not  Justified  in  finding,  upon  the 
conflicting  testimony,  that  the  wreck  was 
dne^  at  least  in  part,  to  a  bad  condition  of 
the  road.  In  view  of  the  conflicting  testi- 
nMMoy,  the  questlcm  of  negligence  was  for  the 
Jary  to  determine.  The  law  is  well  settled 
that;  If  Injury  to  a  servant  Is  caused  by  the 
combined  negligence  of  the  master  and  a  fel- 
low servant,  the  master  is  Uable.  Lay  v.  Elk 
Ridge  Coal  &  Coke  Co.,  64  W.  Va.  288,  61  S. 
B.  156;  4  Labatt,  Master  &  Servant  (2d  Ed.) 
§  1581,  and  numerous  cases  cited  in  note. 

No  error  was  c<»nmltted  by  the  trial  court, 
prejudicial  to  defendant,  in  giving  the  in- 
struction asked  for  by  plain  tifl!,  or  in  refus- 
ing to  give  certain  others  requested  by  de- 
fendant Some  of  those  given  for  it  state  the 
law  even  more  strongly  in  its  favor  than 
they  should  have  done,  especially  its  instruc- 
tl<xis  Nos.  3  and  8,  which  Umlted  its  liability 
to  the  terms  of  its  contract  with  plaintiff.  It 
may  not  have  expressly  contracted  to  trans- 
port bim  on  its  cars,  to  and  from  bis  place  of 
work,  and  yet  be  liable  for  his  Injury.  If  it 
knew  its  employes  habitually  rode  on  the 
trips,  and  It  made  no  ^oit  to  prevent  them 


from  doing  so;  it  would  be  liable  for  negli- 
gence in  failing  to  furnish  a  reasonably  safe 
track.  Petry  v.  Cabin  Creek  Consolidated 
Coal  Co.,  supra.  Defendant's  instruction  No. 
2  was  pr<^>erly  refused.  It  unduly  limited 
the  scope  of  its  duty,  and  its  Nos.  4,  9,  and 
10  give  undue  effect  to  liie  posting  of  rules 
and  furnishing  them  to  the  mine  foreman  and 
assistant  mine  foreman,  for  distribution 
among  the  employes,  and  were  properly  re- 
jected. No.  10  was.  to  the  effect  that  the 
mine  foreman  could  not  alter  the  rules,  with- 
out defendant's  authority  and  permission  to 
do  so,  and  was  not  supported  by  evidence. 
There  is  no  evidence  that  the  mine  foreman 
changed  the  rules.  They  were  simply  not  ob- 
served, and  almost  uniformly  violated.  Proof 
of  this  fact  established  defendant's  aoiuies- 
cence.  A  mining  company  cannot  relieve  It- 
self from  all  liability,  by  adopting  and 
promulgating  a  set  of  rules,  and  intrusting 
the  entire  conduct  of  its  mining  business, 
and  the  enforcement  of  its  rules,  to  the  mine 
foreman,  whose  statutory  duties  have  to  do 
with  the  ventilation  and  the  interior  of  the 
mine.  This  accident  happened  outside,  almost ' 
a  mile  from  the  drift  mouth. 

Defendant's  motion  to  set  aside  the  verdict 
was  properly  overruled,  and  the  Judgment  is 
afiirmed. 


CHAPMAN  et  ux.  v.  WELTON  &  MILLER. 

(Supreme  (3ourt  of  Appeals  of  Virginia.     June 
8,  1916.) 

Error  to  Law  and  Equity  Court  of  City  *f 
Richmond. 

Action  between  one  Oiapman  and  wife  and 
Welton  &  Miller.  Judgment  for  Welton  St 
Miller,  and  Chapman  and  wife  bring  error. 
Affirmed  by  divided  court. 

Eugene  C.  Massle,  of  Richmond,  for  plain- 
tiffs in  error.  Richard  Evelyn  Byrd,  of  Rich- 
mond, and  V.  R.  Shackelford,  of  Orange,  for 
defendants  in  error. 

PER  CURIAM.    Affirmed  by  divided  court. 
OARDWELI4  3t  absent 
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